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CAPITALIZATION OF PAYMENTS AS A WAY TO COMPENSATE THE DAMAGE TO
LIFE AND HEALTH OF AN INDIVIDUAL
IN CASEOF A LEGAL ENTITY’S BANKRUPTCY

Abstract. The article is devoted to studying the compensation for loss of life or damage to
health suffered by employees in case of an employer's bankruptcy. The authors reviewed and
analyzed the procedure of dissolution and liquidation of a legal entity, and the procedure of
capitalizing the payments to meet all of the obligations the bankrupt employerhas before its
employees.

Particular attention is paid to the problem of determining the order of priority of workers’
claims for damage compensation in case of the employer's bankruptcy.

Separate attention is paid to the fact that bankruptcy — that is the debtor's incapability to
resume its solvency through the procedures of rehabilitation and the settlement and to satisfy
established monetary claims of creditors in accordance with the procedure set by the Law of
Ukraine "On the restoration of the debtor's solvency or recognition of its bankruptcy” which leads
to the use of the liquidation (dissolution) procedure.

The articleis analyzed of legal acts concerning the capitalization of payments and
compensation to victims.According to Part 2 of Art. 1205 of the Civil Code of Ukraine, in the event
of the liquidation of a legal entity, payments due to the victim or persons entitled to such
reimbursement as a result of the death of the breadwinner must be capitalized for payment to their
victim or specified persons.At the same time according to the Article 6 of the Law Ne 1105 the
subjects of the insurance against accidents are the insurants and in separate cases (when thevictim is
dead) — their family members and other persons, beneficiaries, and theinsurer. Insurant is the
person entitled to the benefit of the insurance. Insurats arethe employers and in some cases — the
persons specially named as the insured. Theinsurer is the Social Insurance against industrial
accidents and occupationaldiseases Fund of Ukraine.

Thus the article concludes that the insurant is bound by legislature to conduct capitalization
of insurance payments in any case of liquidation (not only through declaring the employer bankrupt
but also in other cases provided by law).

Keywords: liability, injury, protection of workers, employer, bankruptcy, indemnification,
reimbursement, individual (physical person), legal entity.
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KAIITAJIBALISA IJIATEXKIB SIK CIIOCIB BIJIIKOJYBAHHS IIKOAU, 3ABJJAHOI
KATTIO 1 3JOPOB’I0 ®I3MUHOI OCOBHU
B PA31 BAHKPYTCTBA IOPUJJUUYHOI OCOBHU

Anoranisi. [TpoBoIUTBCS TOCTIHKEHHS 0COOIMBOCTEH BIIIIKOyBaHHS IIKOJIH, 3aI0/IiTHOT
KUTTIO Ta 310poB’t0 (ismuHOT ocoOm (mpamiBHHKOBI) y pasi OaHKpyTcTBa pOOOTOHABII
(ropumuaHOi ocoOm). PosrisiHyTo mpouexypy JikBimanii ropuamdHOi ocodu. IIpoanamizoBaHo
HOPS/IOK  Kamitamizamii IUIaTexiB Ui 3aJ0BOJICHHS BHUMOT, IO BHHHUKIM 13 3000B’s3aHb
poboToiaBis-0aHKpyTa Tepes, cBOoiMu criBpoOiTHHKamMu ((hizmanumu ocobamu). OcobnmBa yBara
NPUIUIAETHCS MPOoOIeMi BU3HAUEHHSI YEproBOCTI 3a/JI0BOJIEHHS BUMOT 13 BiALIKOAYBaHHS LIKOAU
MpaliBHUKaM y pa3i OaHKpYTCTBa poOOTOAABIIA.

BusnaueHo nmopsiiok npiopuTeTHOCTI BUMOT 13 BIIIIKOAYBAaHHS IIKOAM MpAI[iBHUKAM y pasi
OaHKpYTCTBa POOOTOABIIS.

OxpeMo 3BEpHEHO yBary Ha Te, IO OaHKPYTCTBO — II€ HECHPOMOXHICTh OOp)KHUKA
BIJTHOBHTH CBOIO IUIATOCIIPOMOKHICTh 3a JOTIOMOTOI0 TIPOIEAYp CaHalii Ta MHUPOBOI yromu i
MOTacUTH BCTAHOBIICHI B MOPSAKY, BH3HaueHOMY 3akoHOM Ykpainu «I[Ipo BimHOBIEHHS
MJIATOCTIPOMOXKHOCTI OO KHUKA 200 BU3HAHHS HOTO OAHKPYTOM) TPOIIOBI BUMOTH KPEIUTOPIB HE
1HaKIIe K Yepe3 3aCTOCYBaHHS JIKBIIAIIHHOT MPOIEAYPH.

JleTadbHO PO3IIIAHYTO TOJIOKEHHS HOPMATHUBHO-IIPABOBUX AKTIB, IO CTOCYIOTBHCS
Karritanizaiii BUIIaT Ta KOMITeHcaliid moTepniiuM (izuaanM ocobam. 3rigHo 3 4. 2 crarti 1205
LK VYkpainu y pa3si JikBijamnii FOpuIdIHOT 0COOH IIaTexXi, HAJISKHI MOTEpIiIoMy abo ocobdaM, sKi
MalOTh MPABO HA OTPUMAHHS TAKOTO BIIIKOJIYBaHHS B PE3yJabTaTi CMEPTi TOAyBaJIbHHUKA, MAIOTh
OyTH KarmiTanxi3oBaHi sl BUIUIATH iX MOTEpHUIOMY ab0 3a3HaueHUM ocobam. BomHouac BiAmoBimgHO
1o crarti 6 3akoHy Ne 1105 cy0’ekTamMu cTpaxyBaHHs Bil HEIACHUX BHIIAJKIB € CTPaXyBaJIbHHUKH,
a B OKpPEMHX BUIaJIKax (KOJU MOTEPHUINNA oMep) — ixXHi WwieHu ciM'l Ta iHII1 ocobu, OeHediniapu
Ta cTpaxoBUK. CTpaxyBaJbHHKOM € 0c00a, sika Mae NpaBo Ha crTpaxyBaHHS. CTpaxoBHKaMu €
poOoTO/aBLl, a B OKPEeMHMX BHIMaJKax — OCOOM, CIelialbHO BH3HAY€HI CTpaxyBaJbHUKaMHU.
CrpaxoBukoM € DoHA COLIaNLHOTO CTPaxyBaHHS BiJ HEIIACHUX BUMAJKIB HAa BUPOOHUITBI Ta
npodeciifHuX 3aXBOPIOBaHb Y KpaiHH.

TakumM 4YMHOM, BHU3HAYEHO, IO CTPAXyBAIBHUK 3000B’S3aHHUN 3aKOHOJABYUM OPraHOM
NPOBOJMTH KaIliTali3allil0 CTPaXOBUX BHUIUIAT y OyAb-KOMY BHIIAAKY JiKBigamii (He TUIBKH
MIUITXOM OTOJIOIICHHS POOOTOIABI OAHKPYTOM, a i B IHIIUX BUTIAAKAX, TIEpeI0aueHIX 3aKOHOM).

KaouoBi ciaoBa: BianmoBigalbHICTh, WIKOAAZ 3/J0POB’I0, 3aXUCT  TMPAIlIBHUKIB,
poboTo1aBelb, OaHKPYTCTBO, BIMIITKOAYBaHHS KO, Pi3MdHa 0c00a, IopuandHa 0co0a.
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KAIIUTAJIA3AIMS IJTATEXKENA KAK CIIOCOB BOSMEIIIEHUE BPEJIA,
NPUYUHEHHOI'O )KU3HU U 3JOPOBbIO ®U3NYECKOI'O JIMLA B CJIYYAE
BAHKPOTCTBA IOPUJUYECKOI'O JIMLA

AnHotamms. IlpoBoautcs  ucciaenoBaHue — OCOOEHHOCTEH — BO3MEIIEHUS — Bpena,
NPUYMHEHHOTO JXKU3HU M 3JI0pOBbIO (pusnueckomy nuiy (pabOTHHKY) B ciy4dae OaHKpOTCTBA
paboTonarens (ropuanyeckoro iuua). PaccMoTpeno mpoueaypy JUKBUIAIMH OPUAMYECKOTO JIULIA.
[Ipoanann3upoBaHO TOPSAOK KaMUTAIM3ALMU IUIATEKEH [UIs  YAOBJIETBOpPEHUS TpeOoBaHMI
BO3HUKIIMX 10 00s3aTenscTBaM  paboTodarens-0aHKpoTa Tepel CBOMMH COTPYAHHUKAMU
(pusmaeckuMu UIIAMH).

Ocoboe BHMMaHHE yAeIsIeTcs MpobjeMe OmpenesieHHs OYEepeTHOCTH YAOBJIETBOPEHHUS
TpeOOBaHMI 10 BO3MEILEHHUIO Bpea pabOTHUKAM IIpU OaHKPOTCTBE pabOTOAATENs.

KuroueBbie c10Ba: OTBETCTBEHHOCTb, BPEJl 3/J0POBbIO, 3all[UTa pabOTHUKOB, pabOTOAATENb,
0aHKpPOTCTBO, BO3MEIIEHUE Bpeaa, (pr3nyeckoe JIUIo, FOPUANIECKOE JIULIO.

®opmymn: 0; puc.: 0; Tadm.: 0; 6uosm.: 10.

Actuality of the research. The Constitution of Ukraine recognizes the right to work of all
its citizens which they exercise through their legal capacity. The term 'legal capacity' is used in the
law doctrine to characterize a person as a subject of law. Legal capacity is most commonly defined
as an individual's aptitude to be a participant of civil legal relationships [1, p. 116]. The system of
social protection in Ukraine is currently going through transition from socially oriented economy to
market economy. Private property recognition on the constitutional level and the practice of its
execution in all spheres of economic relationships brings many legal problems that are not solved
yet, including protection of employees before employers in case some damage is inflicted and needs
to be compensated, especially when the employer declares bankruptcy.

The procedure of legal entities and entrepreneurs’ bankruptcy is an integral part of market
relationships. In Ukraine the risk of an employer’s bankruptcy has direct impact on employees.
Today the problem of paying the compensations remains unsolved for the damage to life and health
of an employee when the employer is going bankrupt, and so this accentuates the actuality of this
research.

Analysis of the recent research and publications.

More and more scientists raise in their works the questions of employees’ rights protection
during the bankruptcy of the employer. Significant contribution to the development of theoretical
and practical aspects of insolvent employers’ employees protection has been made by such
scientists as S.S. Alekseev, I. A.Blank, V.F.Bogachev, M.D.Boyko, N.L.Zakharov,
0. Zabramna, I. Y. Kiselyov, I. A. lonnikova, N. A. Krichevskiy, N. G. Mekheda, G. Pavluchenko,
S. M. Prilipko, G. V. Savitskaya, I. M. Sirota, and also the foreign researchers E. Altman, I. Ansoff,
Y. Brigham, H. Mintzberg, R. Pike, S. Ross, R. Hope, A. Shapiro.

Purpose of the article is to study the procedure of payments capitalization in bankrupt
employer’s obligations to his employees.

Presentation of the material. According to the Article 104 of the Civil Code of Ukraine
(further — the CCU) [2] the liability of a legal entity may end either through liquidation (dissolution)
or through rights succession in the process of merges, acquisitions or breaking down a corporation
(it should be noted that the Civil Code of Belarus (Article 53), Kazakhstan (Article 45) and some
others retained such way of ending an entity’s liability as reorganization which includes a merge,
acquisition, breaking down a corporation, allotment and conversion). As a general rule, in case a
legal entity obliged to compensate some damage to life, body or health is ended the obligation goes
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onto its rights successors that inherit all responsibilies in all claims. Separately defined by law is the
ending of a legal entity through the procedure of bankruptcy.

Liquidation (dissolution) through bankruptcy is termination of a legal entity’s liability when
its insolvency is recognized by court which is aimed at enabling the court to satisfy the creditor’s
claims by allowing the debtor’s assets to be sold.

According to Part 2 of the Article 1205 of the CCU when the legal entity is liquidated the
compensations to which the victims or their heirs after the loss of wage-earner are entitled must be
capitalized and paid to the victim or the persons entitled.

The legislator, though using the term ‘capitalization’ doesn’t give this category any
definition. The word capitalization may stand for: 1) the system of means to introduce capitalistic
relationships; 2) transformation of profit into capital for industrial expansion [3, p. 196]. Besides
there is a number of encyclopedic explanations for this word: 1) calculation of value of the business
or other assets according to the profit obtained per year [4, p. 1311; p. 276]; 2) formation of
fictitious capital [5, p. 350].

From the context of Article 1202 of the CCU and the nature of the tort relationship that
contains the right of an individual to get periodical payments and the obligation of the tortfeasor to
make these payments we can make a conclusion that capitalization may be understood as a
procedure to calculate the sum of money and to separate assets of a legal entity that are sufficient to
fully pay compensation to the victim for the wrongdoing.

The sum of capitalized payments in the process of liquidation of a bankrupt business entity
is transferred by the liquidator to the authorized body of the executive directorate of the Social
Insurance Fund of Ukraine where the business entity was registered (Art. 2 Paragraph 5-1 of the
Procedure for payment capitalization to satisfy the claims of citizens to bankrupt business entities as
result of damage to life and health) [6].

Article 5 of the Law of Ukraine from September 23, 1999 Ne 1105-XI1V ‘About the
compulsory state social insurance against workplace accidents and occupational diseases that
caused the loss of ability to work” (further - Law Ne 1105) [7] states that the main principle of
insurance against accidents is full and timely compensation paid by the insurer.

At the same time according to the Article 6 of the Law Ne 1105 the subjects of the insurance
against accidents are the insurants and in separate cases (when the victim is dead) — their family
members and other persons, beneficiaries, and the insurer. Insurant is the person entitled to the
benefit of the insurance. Insurers are the employers and in some cases — the persons specially
named as the insured. The insurer is the Social Insurance against industrial accidents and
occupational diseases Fund of Ukraine.

The Article 25 of the Law Ne 1105 obliges the Social Insurance against industrial accidents
Fund to pay from its assets all kinds of insurance payments and social services and also all kinds of
prevention measures provided by Articles 21 and 22 of the Law Ne 1105 to the insurants and their
dependents. According to the Article 45 of the Law Ne 1105 an employer acting as an insurant, in
his own turn, must pay fully and timely insurance fees to the Fund as demanded by the estblished
procedure.

By provisions of the Article 46 of the Law Ne 1105 the Fund is financed, in particular, by the
fees paid by employers and the capitalized payments obtained through the liquidation of the
insurant entities according to the procedure established by the Cabinet of Ministers of Ukraine.

Thus the insurant is bound by legislature to conduct capitalization of insurance payments in
any case of liquidation (not only through declaring the employer bankrupt but also in other cases
provided by law).

Let’s discuss the following question: in what order the compensation of damage to life and
health should be paid in the case of insurant’s bankruptcy?

Capitalization of payments to satisfy the claims that derive from the bankrupt employer’s
obligation to compensate for the damage to life and health of individuals including those insured by
the Social Insurance against industrial accidents and occupational diseases Fund, is conducted by
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the Article 1 of the Procedure for payment capitalization to satisfy the claims of citizens to bankrupt
business entities as result of damage to life and health [6].

The payments are capitalized separately to each particular employee that suffered an
industrial injury as a result of some production accident (while fulfilling their working duties).
When these payments are calculated it should be taken into consideration what was the victim
earning, what is the percentage of professional ability s/he lost, what expenses had to be made to
care for the victim, to provide rehabilitation, to buy prosthetics and individual transportation
(wheelchair) and all kinds of social help according to the medical reports, one-time necessary
compensation for trauma or an occupational disease that could lead to the victim’s death, and other
payments determined by law.

Capitalization of payments that are mentioned in Paragraphs 1-5 of the Article 2 of the
Procedure is calculated for the time period defined as a difference between the average life span for
men and women in the country and their age at the moment of capitalization (Art. 3 of the
Procedure).

Judicial practice wherein points that the current legislation doesn’t relieve solvent legal
entities in case of their dissolution from the duty to finance the Social Insurance against industrial
accidents and occupational diseases Fund through making capitalized payments [8].

If an insurant in the process of its liquidation has to fulfill the obligation for a certain amount
of time to capitalize and pay the expense to the entitled person the insurant also has to be obliged to
capitalize insurance fees for insured persons that will receive insurance compensation from the
insurer.

It would hardly damage the interests of any worker under the agreement of employment
because the timely compensation payments would continue without any capitalization by the insurer
that gets the insurance fees from insurants and distributes the insurance risk between them.
Nowadays it happens when an insurant goes bankrupt and lacks the assets to satisfy even the
highest priority claims, and the damage was inflicted to health before the Law of Ukraine ‘About
the compulsory state social insurance against workplace accidents and occupational diseases that
caused the loss of ability to work’ came into effect, or the case is about compensating the damages
as the result of death of a wage-earner, because in such cases the insurance compensation is paid in
full if the payments were capitalized while liquidating the legal entity or not.

And so when the payments were not fully capitalized the insurer disclaims its obligation to
fully compensate the damage to life and health of the persons insured and will not fulfill this duty in
all its extent even if the capitalization that indeed was conducted covers the insurance fees paid by
the bankrupt insurant in the period of such capitalization, thus amounting to or even exceeding the
sum that the insurant could claim if the normal economic responsibility was possible.

Speaking about the procedure of the payments formation the Article 9 of the Procedure for
investigation and registration of workplace injuries, occupational diseases and industrial accidents
provides that medical prevention facility must during the 24 hours transfer through the means of
connection or the paper work an urgent message about the victim’s admittance that mentions that an
industrial accident occurred. Employer that received the message about the industrial accident must
within the 24 hours gather a committee comprising of no less that three persons and organize the
investigation into the case (Article 10 of the Procedure). The accident investigation committee must
within three days give its conclusion if the accident bears connection to the production cycle or not
and also study all the circumstances of the case, and if some further research is necessary or some
expertise or tests need to be conducted to determine the conditions and reasons that lead to the
accident, the time limit may be postponed under the written agreement with the territorial body of
State and municipal technical control relating to where the enterprise is situated (Article 14 of the
Procedure) [9].

The Social Insurance against industrial accidents Fund considers the case concerning the
insurance payment according to the victim’s or the beneficiary’s claims upheld by all the necessary
documents and must reach a decision within 10 days excluding the day when the documents were
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filed (Article 36 of the Law of Ukraine «About the compulsory state social insurance against
workplace accidents and occupational diseases that caused the loss of ability to work»).

The Social Insurance against accidents Fund may postpone the insurance payment until the
conditions for the payments are met, if the documents were filed in violation of the established
requirements.

All the mentioned above leads to conclusion that the employees that have no financial
means to care about their physical health should note that they may receive the compensation no
sooner than 15 days from the moment when the industrial accident occurred.

The whole mechanism of filling the budget of the Fund by means of payments capitalization
is built in such a way that the victim registered by the Fund should have the guarantees of the social
security, being sure of the future, knowing that the state acting through the Fund will be able under
any social and economical circumstances at any moment in time in no regard to any external affairs
to provide for the worker and support him.

The obligation to capitalize payments in case of an entity’s liquidation makes the employer
think about occupational safety and care about safe working environment for its employees,
constantly conduct some accident prevention activities and provide the workers with modern means
of protection from harmful and dangerous industrial agents.

Conclusions. Thus, a conclusion should be made that payments capitalization is necessary
in the process of a legal entity’s dissolution to ensure the protection of employees, but its procedure
must be improved. Furthermore, the ranking of an employee’s claims to be satisfied in the order of
priority remains of current interest, and so do the time limitations and the scope of the
compensation.

It is necessary to exclude the possibility for employers to transfer their businesses from one
class of professional risks to another without sufficient basis. A system of discounts and bonuses
should be developed to encourage those organizations where the level of employees traumatizing
and occupational disease is dynamically declining and the jobs with harmful, hard and dangerous
working conditions are cut down.

Also, indexing of the monthly payments to the victims under the currently valid procedure is
conducted exclusively in the limits of assets under the budget of Social Insurance Fund for the
corresponding year, which creates the risk for the victims to possibly remain without indexing the
sum of compensation for an extended amount of time.
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