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The European Union policies on access to justiceADRs: good intentions are not enough as “the
way to hell is paved with...”.
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1. Introduction

Forms of extra-judicial dispute resolution are vgiplead in legal systems belonging to the western
legal traditiot and in the systems based on religion and tradition

With regard to the study this article refers toltal movements spreading and promoting ADR
models have found place in legal systems basecherrule of law over the past fifty years,
although with the necessary distinctions of inftiual and, before that, socio-cultural nature.

The United States of Ameritaan be considered as the mother-country of the AlDRement, but

in the past fifteen years the European Union hes alomoted policies aimed at spreading the ADR
systems, through institutional initiatives of ldgisre and non-legislative nature that have also
imported a culture which was unknown to the legatems of some Member States.

In a first phase, the European Union opened a bdeddte to sensitize public awareness on the
issues concerning the access to justice, the rnedust time and costs of a trial if compared togho
when using ADRs, the respect of the weak partiethénlegal-economic relatiodsOn the other

1 On the concept of western legal tradition seerjean J.M. (1969), p. 2. According to the auth@r,legal tradition, as

thetermimplies,is not a setof rules of law aboutcontracts,corporations,and crimes,althoughsuchrules will almostalwaysbein
somesensea reflectionof that tradition. Ratherit is a setof deeplyrooted,historically conditioned attitudesaboutthe natureof law,
abouttherole of law in the societyand the polity, aboutthe properorganization and operation of a legal systemand about the
way law is or shouldbe made applied, studied, perfectedand taught.Thelegal tradition relatesthelegal systento the culture of
which it is a partial expressionlt putsthe legal systeminto cultural perspective” See also Glendon M.A., Gordon M.W. and
Carrozza P.G. (1994), pp. 6-8; Stein P. and SharftioT4); Glenn H.P. (2000), pp. 117 ff.; MonaterGP (2000), pp. 490 ff,;
Somma A. (2004), pp. 169-205.
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For further information on such peculiar modelse Wang H. (1959); Scwarz B. (1957); Woodburn 972}); Shapera I.
(1956).

With regard to families under thale of law, rule of politics andrule of religion or tradition, see the Italian doctrine
Mattei U. and Monateri G.P. (199'passim Mattei U. (1994 b) pp. 775-797; Mattei U. (199@p. 5 ff.; Mattei U. (1994 a), pp. 222
ff.
4 Administrationof Justice,29 AmericanBar AssociatiorReportl, 1906, pp. 395-417; Abel R.L. (1982); Roberts1898),
pp. 452-470; Roberts S. (1994), pp. 9-27; Rober(336); Sanders F.E.A. (1985), pp. 253-261.
5 Resolutions and communications such as the Tamparepean Council Conclusions of 15-16 October 1999 loe
considered. For their analysis see Ghirga M.F. §20@p. 474 ff., and the European Code of Condudigiwim fact, as shown below,

cannot actually be considered as a legislativeofittte European Union since it doesn't have a eggoy} nature and is not coming
directly from EU institutions.
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hand, in a second phase the EU carried out sorerear-binding legislative initiatives, and later
obliged Member States to legislate on the mediatiasivil and commercial disputés.

This step by step procedure, besides its respeatfitbde towards the legal traditions of the
Member States and the community rules of procedavas, as well as the mental attitudes and the
categories of European jurists (especially civiwyars), has avoided the EU approach to these
themes from being influenced by the occasionallyaXimalist” character of the U.S. homologous
proceduré.

More specifically, as far as mediation is concernédghould be highlighted that these dispute
resolution devices were brought to light and intraetl mainly through the consumer protection
legislation® As a matter of fact, the establishment of new suitive consumer rights resulted in
the need for design models of dispute resolutispeeially cross-border modéfswhich protected
these rights as rapidly and effectively as possible

In particular, the Green Paper on consumer acogssticeé! focuses on the idea that these devices
of protection can be found outside the judicial @mdcedural circulf also for practical reasons,
since ADR systems overcome the difficulties of ascto justice that arise from the overwork of
courts, from the costs of the trial in terms ofdiand economic resources employed.

In addition, the growth of legislative activity,gtioreseeing of new categories of substantive sjght
and the increase of special procedures in the Mer8tae legal systems, make the consumer’s
access to justice more and more critical, espgciatl disputes of small value (small claims) and
for the cross-border ones.

Moreover, in the internal market both a growth @ide and an always increasing circulation of
goods, services, people and capital can be noteidhveonsequently cause the growth of disputes
between citizens and/or persons (both natural arldgal) anyway residents or domiciled in the
different Member States, also thanks to the devety of e-commerce.

Therefore, the cross-border disputes (especiadlyoties of small value) brought before the national
courts, as well as the disputes that are more itapbfrom an economic standpoint increase,
causing jurisdictional conflicts or language angistic difficulties.

In this context, mediation and the other ADRs repng possible solutions to improve the access to
justice and complementary — non-substitutive — rmearudicial procedures.

The use of ADR systems, therefore, unlike the Wn®del, is not conceived in Europe as an
alternative tool aiming at the total exclusion bk tprocess, but rather as a means aiming at
facilitating a dialogue between the parties thatuldatherwise be impossible, and at assessing the
opportunity to apply the judge at a later stagesdise of failure of the ADR proceduté.

What deserves consideration here is that in ther@amity policies on mediation the anti-judicial
motivation, which has instead encouraged the ADReAran movement, does not arise. On the

6 | refer to the Recommendations of March 30, 1998. ©8/257/EC) and April 4, 2001 (No. 2001/310/E®@)the Green

Paper on the access to justice of November 16, {19631993/576/EC) and to the later Green Papehemtethods of alternative
dispute resolution in civii and commercial mattersf April 19, 2002 (No. 2002/196/EC); all availablet a
http://eurlex.europa.eu/legalcontent/EN/TXT/?qid88828678782&uri=CELEX (different identification nuems for each
document), accessed 27.7.2014.

! See Directive of April 23, 2008 (No. 2008/52/EC), vaidable at
http://eurlex.europa.eu/legalcontent/EN/TXT/?qid68828678782&uri=CELEX:32008L0052, accessed 27.7.2014

8 See Silvestri C. (2001), pp. 71 ff.

9 See Danovi R. (1997), c. 326; Ambrosi F. (2005),208 ff.

10 On the concept of cross-border dispute see therRep the Commission proposing a Directive on @ertaspects of
alternative dispute resolution in civil and comnigrenatters of October 22, 2004 — EC (2004) f&sim

1 Available at http://eur-lex.europa.eu/legal-conieNVTXT/?uri=CELEX:52002DC0196, accessed 27.7.2014.

12 For a detailed analysis of the contents in doetsee Capponi B. (1994), pp. 361 ff.; Martinell¢1®94), pp. 333 ff.

13 It is a tool that can help promote and ensuréabpeace, especially in a climate of economicigrisuch as the one the
European Union is currently experiencing, in whitle economic difficulties often exacerbate sociahflict between different
actors in the market and among the categories whizst traditionally take opposing positions (constientrepreneur, employer-
employee, public administration-user ...).




contrary, all the legislative interventions hereafter analysed seem to conceive ADRs as an
element diversifying and completing the protectafnEuropean citizens, to whom the effective
recourse to judicial protection must be guarantéed.

2. Recommendations

This is certainly theatio characterizing the EC Recommendations of 30 Mag98'® and 4 April
20018, which poses the general principles applicableallobodies responsible for the non-
conciliatory (rather decisional) out-of-court settlents of consumer disputes, and to all bodies
involved in the consensual resolution of consumisputes, with a function which is neither
decisional nor conciliatory.

Both regulatory actions, although not having a bigdccharacter, identify the basic safeguards that
should be guaranteed at the level of Member Stiatése ADR procedures for consumers, and
indicate the procedural standards protecting tmswmer and user rights effectively and efficiently.
In particular, theratio of the 1998 Recommendation refers to the needsti@rigthen consumer
confidence in the functioning of the internal marked the ability to draw full advantage from the
possibilities that the latter offers’and - according to the Community legislator - idesrto ensure
“the possibility for consumers to resolve theirgises in an efficient and appropriate way, through
extra-judicial procedures’that must meet th&minimum criteria guaranteeing the impartiality of
the extra-judicial body, the effectiveness of ttaeedure, its promotion and its transparencylie

use of these procedures is functional to the Coniimngioals if we consider th&the majority of
consumer disputes, for their nature, are characei by a disproportion between the economic
aspect of the dispute and the cost of its judisgdtlement”.

To be more precise, the Recommendation provideprtheiples of:

a) independence and impatrtiality;
b) transparency;

c) adversarial principle;

d) effectiveness;

e) legality;

f) liberty;

g) representation.

These are principles that the out-of-court bodesponsible for the resolution of disputes between
business and consumers should conform with.

In particular, the independence principle is toifttended in the sense that the decision-making
body or the individual decision maker, should eaghat:

- the person appointed possesses the abilitiegriexgge and competence required to carry out his
function, particularly in the field of law;

- the person appointed is granted a period of @ffitsufficient duration to ensure the independence
of his action and shall not be liable of beingeedid of his duties without just cause;

14 It is a fundamental right stated in Article 6 thfe European Convention for the Protection of HurRaghts and

Fundamental Freedoms, as well as in Art. 47 ofGharter of Fundamental Rights of the European Urionas been recognized
repeatedly as such by the case law of the Eurofeart of Justice.

Available at  http://eur-lex.europa.eu/LexUriS&exUriServ.do?uri=0J:L:1998:115:0031:0034:en.pdf, ccessed
27.7.2014.

16 Available at http://ec.europa.eu/consumers/amhivdress/out of court/adr/acce_justl?2 en.pdfsaeck?27.7.2014.




- if the person concerned is appointed or remuadry a professional association or an enterprise,
he must not have worked for this professional @atioa or for one of its members or for the enter-
prise concerned during the three years prior taraBgy his present function.

When the decision is taken by a collegiate bodg, ittdependence of the body responsible for
taking the decision must be ensured by giving ege@lesentation to consumers and professionals
or by complying with the criteria set out above.

Transparency means right to access written infaongor in any other suitable form) concerning:

» the types of dispute which may be referred to théybconcerned, as well as any existing
restrictions in regard to territorial coverage émel value of the dispute,

» the rules governing the referral of the matter he body, including any preliminary
requirements that the consumer may have to meetekhss other procedural rules, notably
those concerning the written or oral nature ofghexedure, the attendance in person and the
languages of the procedure,

* the possible cost of the procedure for the partiediding rules on the award of costs at the
end of the procedure,

* the type of rules serving as the basis for the Bodjecisions (legal provisions,
considerations of equity, codes of conduct, etc.),

» the decision-making arrangements within the body,

» the legal force of the decision taken, wherebyédlisbe stated clearly whether it is binding
on the professional party or on both parties. & tiecision is binding, the penalties to be
imposed in the event of non-compliance shall béedtalearly, as well as the means for
making redress available to the losing party.

In compliance with the adversarial principle, thegedure to be followed must allow all the parties
in concern to present their viewpoint before theapetent body and to hear the arguments and facts
put forward by the other party, and any experifeshent.

Effectiveness is ensured through measures guanagtinat:

» the consumer has access to the procedure withmg bbliged to use a legal representative,

» the procedure is free of charges or of moderatiscos

» only short periods elapse between the referralroftier and the decision,

» the competent body is given an active role, thusblmg it to take into consideration any
factor conducive to a settlement of the dispute.

Legality is to be intended in the sense that thasten taken by the body may not result in the
consumer being deprived of the protection affordgdhe mandatory provisions of the law of the
State in whose territory the body is establishadhk case of cross- border disputes, the decision
taken by the body may not result in the consumargodeprived of the protection afforded by the
mandatory provisions applicable under the law & Member State in which he is normally
resident in the instances provided for under Agtislof the Rome Convention of 19 June 1980 on
the law applicable to contractual obligations.

Moreover, all decisions are communicated to théigsin concern as soon as possible, written or in
any other suitable form, stating the grounds orctviiney are based.

According to the principle of liberty, the decisitaken by the concerned body may be binding on
the parties only if they were previously informedte binding nature and specifically accepted.this
The consumer’s recourse to the out-of-court proeeduay not be the result of a commitment prior
to the materialisation of the dispute, where suommitment has the effect of depriving the
consumer of his right to bring an action beforedberts for the settlement of the dispute.

Last but not least, the procedure does not depheeparties of the right to be represented or
assisted by a third party at all stages of thegutace.

The same guarantees and principles are repeatdu isubsequent Recommendation of 2001, in
which no reference to the adversarial and legalityciples, typical of the decisional procedure, is
made.



Nevertheless, the principle of fairness in the pdare is mentioned here and considered as a
guarantee for a series of rights of information irédom for the parties.

In detail, the Community legislator believes thaupartiality should be granted by ensuring that
those responsible for the procedure are appoitea fixed term and that they can be relieved from
their duties only for a right cause. In order tcagntee impartiality, the assumed conflicts of
interest between the person in charge and theepastihich could be real or apparent, are always
governed and for this reason, from the beginninthefprocedure, the former is obliged to reassure
the parties about his impartiality and competeiicansparency refers mainly to the procedure.
Therefore, the parties must be informed about ttigities of the Centre they have applied, how the
procedure will operate, the typologies of disputkat this procedure may resolve, and the
restrictions to its use; other information the @&rtare due are those concerning the objective and
subjective rules or requirements that parties Havmeet, language used, costs, timetable of the
procedure, applicable substantive rules (legistatwovisions, commercial customs, criteria of
equity), the role of the procedure in showing tlesifion of the parties and their interests, and the
substantial effects of the resolution of the dispuihether it is indicated by the third party
(Recommendation 1998) or it is agreed to by théggm(Recommendation 2001).

The effectiveness of the procedure has to be giamteensuring that it will be easily available to
the parties. Costs must be moderate and, howevepogional to the value of the dispute. In
addition, the parties have the right to accessptioeedure without being obliged to use a legal
representative. Nevertheless the parties may chtmdee represented or assisted by a legal
representative or by an expert (e.g. professi@mksentative) in any phase of the procedure.

The procedure should be handled in the shortestpiossible fitting with the nature and complexity
of the dispute. The body or institution responsiblethe process must control the related procedure
to guarantee that all is going on quickly and octiye

The person in charge also verifies that the paréspect the rules of the procedure and that their
behaviour is functional to the research of an gppate and shared solution to the dispute.
Otherwise, both parties should be informed of theeoparty’s misbehaviour in order to enable
them to decide whether to continue or not the despesolution procedure.

The fairness of the procedure is granted by infagiihe parties about their right not to take part a
the ADR procedure, to leave it any time they desiol@nd to apply to the court or any other out-of-
court mechanism of dispute resolution foreseennyyMember Staté’

In addition, the parties must be helped in subngtfreely their own claims, interests, information
and evidence relevant to their case. The confidktytiof some information parties may decide not
to give to the other party and the right to receteenmunication of the information each party
decides to share with the counterpart have to kared, in order to establish a correct and useful
collaboration aiming at an objective and shareditsmi, whether imposed by the third party or
consensual.

In the case of a consensual solution, the Recomatiemdof 2001 provides that the parties are
given a reasonable period of time to evaluate dssiple solution before accepting it definitively.

In any case, the consumer has to be informed wilea and understandable language about the
substantive and procedural effects following theppised out-of-court resolution of the dispute,
about the opportunity to get an opinion from adhparty before accepting the said solution, and
about the possible judicial and extra-judicial relims, that are alternative to the proposed solution

3. Theinformation and operative networks

17 Consider, for example, the role of Chambers of Coromes provided by art. 140 and 141 of the Cons@oele or the

Autorita Garante per la Concorrenza ed il Mercdthe Italian Antitrust Authority) with regard tonfair commercial practices,
under the Decree No. 2 of August,2007; For the doctrine see Dona M. (2008), pp563Gagliardi F.A. (2009), pp. 33-44.



Among the initiatives to identify simple, swift amdfective solutions for the resolution of disputes
which are also inexpensive and alternative to thetcsystem and aim at ensuring the consumer the
access to justice, it is necessary to refer to #xéra-judicial network (EEJ-NETf a
communication and support structure made up ofonati contact points €learing Houses-
activated by each Member State.

The network is designed in such a way that, in caSealisputes between consumers and
professionals, the consumers may contact the Nati©learing House of reference for advice and
assistance in the preparation and start of a conmagainst a body of another Member State.

Thus, in cross-border disputes tBkaring Houseshould be able to overcome the difficulties and
obstacles arising from language differences annh filoe lack of information, by transmitting the
complaint through the network to the most apprderiedy.

According to the EU recent legislative interventimin2013°, he EEJ-Net Network will evolve in
the short term, including new systems of disp@solution, based on new technologies, which
may be the basis of synergies with third countries.

Moreover, the system of “network bodies” had alsedeen tested on financial services. The
reference is to FIN-NET (Financial Services com&iNETwork), which today completes EEJ-
Net by directing all systems responsible for aline dispute resolution in the field of financial
services at the national level, in order to forne thommunity Network, based on a wealth of
knowledge and experience which already existseah#tional level.

The function of these networks is twofold: on time dvand, they want to ensure flexible tools to the
consumers in order to obtain compensation for thmates caused by the misconduct of a
professional; on the other hand, they encouragexbhbange and flow of information between the
various bodies, national points of contact, througthorm procedures of cooperation agreed on by
all the Member States.

4.The Green Paper

Another Community Act this study wants to deal wishthe Green Paper on the methods for
dispute resolution in civil and commercial mattelts.gave origin to the legislative initiative
followed by the issue of the Directive 52/2008/E€ferred to below. The Green Paper examines
the situation of the alternative methods for dispesolution in Europe, in order to promote the us
of mediation.

The Commission pointed out how the specific adwgagaof these forms of alternative justice on
the one hand, and the crisis and collapse of toadikt forms of justice on the other, have led to a
renewed interest in these methods for dispute uéeal characterized by a greater autonomy of the
parties and the consensual decision if compard#uetproceedings before a Court or to arbitration.
However, it is necessary to remember what has saidnabove about the limits of mediation and of
the other forms of ADR. We refer to those issuesrgpnal and inalienable rights, status and
capacity of persons, etc.) for whom the autonomyhef parties is not considered as an absolute
value, but gives way to higher values and prinaipla other words, it has to be remembered here
that parties are not free to dispose of their sgbt at least not of all of them.

It is also important to remember that the Commissigcognizes a further limitation if the parties
are not actually free or cannot always make volyn¢aoices. This is what happenshiard cases

18 The project is based on the EC decision of May 2801 — No. 2001/470/EC and it is shown in detaill o

www.ec.europa.eu/consumer/redress/out_of courtie#jndex_en.htm.
19 The reference is to Regulation no 524/2013 anddiiire 2013/11/EU of the European Parliament anth@fCouncil of

21 may 2013 on alternative dispute resolution fonstimer disputes, amending Regulation (EC) No 2008/2thd Directive
2009/22/EC, both published on the 18.6.2013 inGfficial Journal of the European Union L165/63.




or inextreme disputesharacterized by particular forms of hatred anttbiess between the parties
or by an economic, informative or socio-culturaatepancy.

5.The Code of Conduct

To go beyond the policies of consumer protectios iinportant to mention also the European Code
of conduct referring to Mediation, presented in$mis on 2 July 2062

The Code is not an institutional text in the techhisense, because its drafting — although
encouraged by the European Commission — was caotiedby a group of people who were not
interested in interfering with the Member Statedkgion, and it was conceived as the basic model
interested institutions and bodies may have coraglet

The code consists of four articles that lay dowmaeethical principles to which mediators should
adhere voluntarily under their own responsibilis a matter of fact, in the light of the above
mentioned regulatory cross-references, the confgrmaiactually compulsory. It is addressed to
bodies that, offering services of mediation and cd@tion and administering the following
procedures, comply with it and commit themselveepect the contents of their conciliators.

The idea of a European code of conduct, as a discagy tool to improve the quality of mediation
and the trust of individuals towards this systendigpute resolution has been strongly supported by
the European institutions.

Many of the measures taken so far in this subjextcharacterized by the fact that they focus on
two main objectives:

- to ensure the mutual respect of the judgementsdacdions within the European Union
countries;

- to improve the access to justice of both ordinatizens and professionals, in particular
when the four freedoms characterizing the commuarmal market are at stake.

This topic — the access to Justice — leads usviewethe role of ADR systems, because according
to the Commission, even if it is true that to grantefficient and fair judicial system is among the
prerogatives of the single Member States, it i® &étae that the traditional legal systems are no
longer able to provide for the best solution ofcalhflicts occurring in modern society.

For certain disputes other forms of disputes reéswlumay better respond to the wishes and
intentions of the parties. These forms may allowraerest-based approach to the resolution of the
conflict and can allow swifter and more cost-effeEtprocesses, to name just a few of the often
guoted advantages.

It is also important to say that one form is notassarily better than another and that it must not
necessarily take the place of the other. Considettie existence of an efficient judicial system
indisputable and essential, citizens should rdtkeeznsured to have the opportunity to choose freely
what form of dispute resolution more satisfies thé@ing previously fully informed about their
rights and the different forms of protection praddby the legal system.

Such freedom of choice has also to include seliegmpn forms, considered as the possibility that
business operators, social partners, non-goverraherganizations or associations have to adopt —
among them and for them — common guidelines aEthrepean level, such as codes of conduct or
deontology and category agreements.

Available at http://ec.europa.eu/civiljustice/adlvy ec _code conduct en.htm, accessed 27.7.2014




The Commission has, however, highlighted that thealled self-regulation, when respecting the
transparency and representativeness of the parielved, not only meets the Community law, but
also “represents an added value in the generakstte

What has been absent at the European level savdiarproperly the development of common guide
lines (e.g. a code of conduct) and this is whatBhepean Commission services have promoted in
the works that have taken place since the enactoi¢hé Green Paper.

The legislative instrument, however, should be usdbose cases in which the legal system aims at
establishing principles, rights and obligationstfoe community of citizens, and procedures making
the conferred rights effective, especially whentli$ implies large and important social changes
and requires a democratic legitimacy at the Comtguevel.

Legislation obviously gives a high level of leg&rtainty and becomes a necessary instrument to
standardize and harmonize legal solutions, conisiglehe high degree of divergence between the
different disciplines in force in the different Meer States.

It can also be essential in those situations whkegnative solutions had already been tried otit bu
were not effective, as it actually happened, st shah intervention was followed in time by the
debate on whether or not to act through a Commukityand the debate itself has resulted in the
issuing of the directive 52/2008/CE, whose analgais be found below.

The aim of the rules in the European Code of Conguto establish greater confidence in the use
of mediation and, at the same time, to improveqtinity of mediation services in Europe.

The Code of Conduct should also contribute to gvmicat least, minimize the fragmentation of the
internal market respecting the freedom to provigedicular service and to receive the same kind
of service.

And actually, as a model of self-regulation the ead conduct has shown its weakness: lack in
tools to ensure the respect and the effectivenesseoconduct rules, also because, not being a
Community Act, the Commission cannot exercise aprdver the respect and the effectiveness of
the rules therein contained.

As a matter of fact, although a self-regulatorytitive is encouraged and promoted by the
Commission, including the form of a recommendatibie, Commission itself cannot do anything if
there is no compliance with the rules referred to.

Actually the EU Directive on mediation in civil amdmmercial matters, which will be analysed in
the next paragraph, expressly mentions the CodeéCaiduct, as many national legislative
intervention, through which Member States have t&bihie EU Directive in their legal systems.
What is certain with regard to this aspect is that secret of the success of the Code is bound to
and conditioned by the attitude that will be asstimnethe future by those who will join it and who
will continue to adhere to it. Therefore, the Elgap Code of Conduct is a great opportunity — for
mediators and organizations providing mediatiorvises — to promote greater confidence and
renewed quality in the provided services and taensa functional system and an internal market
for mediation in Europe.

6. The EU directive on mediation in civil and commercial matters.

At a Community level, mediation is governed by Diree 2008/52/EC of the European Parliament
and the Council of 21 May 2008 on certain aspettsatliation in civil and commercial mattéts
The Directive binds all Member States — with theeption of Denmark — to implement it by 21
May 2011.

The review process will be managed, as usual, byEilwropean Commission, which by 21 May
2016 will be required to submit a report on eachmYer State application to the European
Parliament, the Council and the European EconomdcSocial Committee.

21 Published in the Official Journal of the Europé&hmon of 24 May, L136.



As a matter of fact, the European Union’s effootgs$tablish uniform mediation rules — in particular
for cross/border disputes — is based on the special meefingeo European Council, held in
Tampere on 15 and 16 October 1999, to create an @réreedom, security and justice in the
European Union, on the occasion of which (par.“30ge European Council invites the Council, on
the basis of proposals by the Commission, to a@stalhinimum standards ensuring an adequate
level of legal aid in crossborder cases throughout the Union as well as dpsmiamon procedural
rules for simplified and accelerated crobsrder litigation on small consumer and commercial
claims, as well as maintenance claims, and on uasted claims.

Alternative, extraljudicial procedures should also be created by MerBhates??.

In a nutshell, the legislator’s goal is to harmenilze different forms of mediation by posing certai
milestone$® with the need — at the same time — not to encraaththe individual national
experiences in which mediation and conciliationehbeen widely diffused and regulatéd

It should be considered, indeed, that in many Euhtiees, mediation — and in general the ADR —
had spread out between the end of the nineteemtsevyand the first half of the nineteen eighties
(i.e. the Dutch and Danish models): the Directiherefore, could not wipe out the status quo, but
had necessarily to cope with, conform and adafitddraditions of the single state.

The EU legislator, in a certain way, seems to feltbree different regulatory approaches, as some
articles of the Directive contain soft rules foethlember State to transpose into their nationas law
(such as art. 6 on the enforceability of settlemagreements or art. 7 on confidentiality), while
others seems to express a desire or a wish rdtherain order and require to implement a peculiar
model (as art. 4 on ensuring the quality of medragnd art. 5 on the relationship between court
proceedings and mediation). A third approach is wbkintarily (perhaps not) absence of any
provision on crucial issues, such as the liabibfymediators or the regulation of professional
mediator associations.

Nor can it be forgotten that with regard to med@atEU Member States situations had been
characterised by absolute heterogeneity, rangmg &xperiences in which mediation and ADRS in
general were widespread on the basis of the US Ifd@eg. English and Scandinavian countries)
to legal systems in which the ADRs were almost amkm or very differently conceived (e.g. in
general in Mediterranean countri€s)

Nevertheless, it would be shaighted to limit the interest of the Directive “Bmsure an easy
access to justice, as part of the EU policy toldista an area of freedom, security and justice”.

As a matter of fact, mediation is also an incenfecrossiborder transactions. One of the main
limits to transactions between residents of diffiei®tates is given by the high costs and diffiedlti

of access to judicial means: it is enough, for gxamto think that when a subject wishes to claim
his/her rights beyond national borders, he/shebiged to have the judicial act translated and to
identify the competent authority for the notificatiof that act.

These transaction costs — added to the regulas afsfustice — end up by discouraging those
interested in performing a specific transactioroasrborders: the proof is that in e-commerce only
few online contracts are between subjects operatingferent countries.

22
23
24

Full text is available on http://www.europarl.epa.eu/summits/tam_en.html.
Uniform Approach, 2 European |. J., p. 36 (2008).

Eye on the futurel5JIML, p. 512 (2009).

25 See Cairns, D.J.A. (2005), p. 62.

26 For a general overviews on different models, wéticomparative approach, see Hopt K.J. and F.&téfes.) (2013);
Hodges C., Benohr I. and Creutzfeldt-Banda N. (ed832p, Steffek F., Unberath H., Genn H. and GreggeRs.) (2013).

21 On E-commerce and ODR, see Baruch Bush- R.A. ancFa1B. (1994), pp. 77 ff.; Crawford V. C. (2001)vi3aB. G.
(2002); Davis B. G. (2006); Edwards L. and Wilson(Z007), p. 315; Fabri M. and Velicogna M. (2007gr&h Y. (2005), p. 123;
Hanycz C. M. (2008), p. 99; Katsh E. (2002); Katsi{ZD04), p. 271; Katsh E. (2007), p. 97; Katstaird Rifkin J. (2001); Raines
S. S. (2006), p. 359; Raines S. S. and Conley Tylgi2P06); Ramasastry A. (2004), p. 164.
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The opportunity of using an inexpensive and spaedlywhich, although not leading to a decision,
allows the parties to reach an agreement, could $&lution (or could at least provide a solution)
for these issues. Besides, it seems right to lgghthat both parties are often interested in rieach
an agreement: think of online purchases for exangsid the importance of business reputation in
such context.

It is clear that an entrepreneur, investing incemmerce, will be more interested in reaching an
agreement with an unsatisfied customer — regardiéssny faults or reasons of the customer
himself [0 rather than in spreading negative feedbacks —tafisuown commercial reliability —
which could negatively influence the choice of atpetential customers/users.

The agreements resulting from mediation have a ldobenefit: they are more likely to be
respected voluntarily, on the one hand; they areerfikely to preserve an amicable and sustainable
relationship between the parties, on the other hdnode are all benefits which become even more
pronounced in situations where cra§®rder elements are present.

6.1 Scope of application of the Directive and definitions.

The application of the Directive is restricted lmee ways.

First of all, the definition of mediation offereq lart. 3 (a) is a functional one, drawing this ADR
tool as a “process, however named or referred @reby two or more parties to a dispute attempt
by themselves, on a voluntary basis, to reach aicadube agreement on the settlement of their
dispute with the assistance of a mediator”.

In respect of such a general definition, accordmgrt. 3 (b), it includes “mediation conducteday
judge who is not responsible for any judicial pedi@g concerning the dispute in question. It
excludes attempts made by the court or the judgeddo settle a dispute in the course of judicial
proceeding the dispute in question”.

Moreover, the Directive protects the single natia@eriences, establishing the principles of the
institute and showing indifference for tihemengiven to mediation and conciliation by national
legislators. Letter a) then specifies that the pduce “may be initiated by the parties or suggested
or ordered by a court or prescribed by the law bfeamber State”.

The lItalian legislator has implemented all thesesspulities, including both mandatory and
voluntary or private mediation, as well as medmasoggested by the court at any time until the last
day in Court, in th®. Lgs.no. 28/2010.

The Decree of enforcement, however, has not coresidthe possibility of “a mediation conducted
by a judge who is not responsible for any judigiedceedings concerning the dispute in question”.
The mediator, according to Art. 3, point b), istezl “any third person that is asked to conduct a
mediation in an effective, impartial and competevdy, regardless of the denomination or
profession of that third person in the Member Statecerned and of the way in which the third
person has been appointed or requested to corftuantédiation”. Also in this case, it is possible to
consider that the Directive wanted to preserveptexious legislative experiences: for example,
those legal systems which allow access to thefistediators to people without any legal training

(e.g. psychologist$j.

Secondly, the Directive is conceived for cross-kordisputes, and a general principle of private
international law is suitably taken into accountditermine the crosorder nature of a dispute.
Perhaps in a tautological way, Art. 2, par. 1 of Directive indeed states that “a crobsrder
dispute shall be one in which at least one of thagigs is domiciled or habitually resident in a

28 A possibility that seems also to have been aecepecently by the Italian national legislator tgh the Ministerial
Decree (DM) no. 180/2010.
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Member State other than that of any other pattgh the date on which a) the parties agree to use
mediation after the dispute ha arisen; b) mediaisoardered by a court; ¢) an obligation to use
mediation arises under national law; d) under @rian invitation by a Court to use mediation or
attend an information session is made to the artie

The “voluntary element” does not refer to the tygy of mediation, but to its voluntary nature
even when national legislation — as in Italy — ¢dess it a condition of admissibility in front of a
Court Judge for certain kinds of disputes.

In other words, the Directive regards negotiationg/hich parties are free to agree or not and, for
this reason, they are among the non-adjudicativ®#Bnd negotiations in which an impatrtial third
party exists, assisting the parties in their deaisnaking processes.

As the Directive requires Member States to ensurereamum level of harmonization, it expressly
applies to cross-border litigation, which mainlyeat the EU economic market goals, but it does
not prevent the States from enacting laws that rcavess-border as well as purely national
mediations.

The Directive also highlights the different objees to be achieved at Community and national
levels. In the first case, indeed, the Directivensiat adding a further element for the effective
realization of a unified market and at eliminathleyriers to the free movement of services: anyway,
cross-border mediations are the subject mattdreoDirective.

Actually, one set of rules for national and intéio@al mediations is desirable, as this would foste
the understanding and practice of mediation andaitrarily different regulations.

Moreover, in terms of time costing, the use of ragdn - both for national and transnational
disputes - can solve or reduce the impact of liiga Not by chance, Italy has been repeatedly
penalized for the procedural del@hich violate Art. 6.1 of the European Convention fluman
Rights.

This is proved by the limited residual space resgrioy theD. Lgs.no. 28/2010 to crosborder
mediations which, in comparison with domestic midies, are considered as an exception, and by
the inclusion of the joint ownership, whose crokerder profiles are difficult to imagine, among
the matters for which mediation is foreseen asmalition of admissibility.

Thirdly, pursuant to Art. 1, par. 2, the Directiigapplied in “crossborder disputes to civil and
commercial matters except as regards rights andatigins which are not at the parties’ disposal
under the relevant applicable law”.

Of course, legitimate rights considered such by ldenstates and frequently related to family and
labour law are excluded.

If, for example, the applicable Member State laguises a court decision for the divorce as such
but allows for private autonomy in other fields family law, such as the pecuniary effects of a
divorce, only the latter is dealt with in the Ditiee.

The same provision specifies (but perhaps it is@edluous clarification) that the Directive does
not apply to “revenue, customs or administrativatena or to the liability of the State for acts and
omissions in the exercise of State authority”.

29 In order to identify the place of residence, owdil law is applied in accordance with provisiorisAst. 59 of EC

Regulation no. 44/2001 of 22 December 2000 on jiatisch and the recognition and enforcement of judgets in civil and
commercial matters. The same Regulation also statesto determine the residence of companies orrdégal persons or
associations that, pursuant Art. 60, will be lodate the place where they have their headquartergentral administration, or
principal place of business. With regard to a Eeaspsociety, former EC Regulation no. 2001/2157 tssipility of identifying
alternative locations fails in presence of artwhjch establishes that "the registered office ofSih shall be located within the
Community, in the same Member State as its headesffin Italy those provisions have been interpdedad applied by Courts in
some leading cases, such as Cass., 14 April 2004037, inCed Cassazion@004; Cass. SS.UU., 5 May 2006, n. 1031ZEdro
it., 2006, 1, 3388, note V. Porreca; Cass. SS.UU. tuBep2010, no. 2224, iBed Cassazion010.

30 Italy is the European country that has the highesnber of outstanding disputes - nearly six willicases in the civil

sector alone at the time of writing - accordingth® Report of the CEPEJ, European Judicial Systenilition 2012, at
coe.int/t/dghl/cooperation/cepej/evaluation/20124ap en.pdf.
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Coming back to the first “(de-)limitation” arisirfgppm the definition of mediation, it is importamt t
stress that no. 10 states that “processes whevedyot more parties to a crasBorder dispute
attempt by themselves, on a voluntary basis, tohr@am amicable agreement on the settlement of
their dispute with the assistance of a mediator”.

So the EU definition deals only with the conceptsmediation and mediator; unlike the Italian
implementation decree, the Directive does not @etonciliation.

This is a choice that perhaps, observing the Haéaperience, can be explained. Art. 1 of the
Decree no. 28/2010 describes mediation as the gsocE negotiation between the parties and
conciliation as the phase, if any, in which theeggnent is reached.

This dichotomy is not found, however, in the CommywuBDirective and in the opinion of the writer

it is a solution as admirable as the one adoptetalipnal legislation.

Mediation and conciliation, as defined by the naaiolaw (D.Lgs.no. 28/2010), are two sides of
the same coin since they represent two differemised of a case which, however, maintains its
unity. Reasoning by analogy, there is no differelbeveen this situation and what happens in the
contractual field when negotiations (correspondmgiediation) and the conclusion of the contract
(corresponding to conciliation) are separated atdhe regulatory scheme is unitary without being
split up from the progressive formation of the c&enilarly, the distinction between mediation and
conciliation seems to have a merely classificatemjue, without any substantial effect on the
applicative level.

6.2 Relations with the process and with litigations

Art. 8 of the Directive deals with the relationshiptween mediation and the judicial trial stating
that “Member States shall ensure that parties vwiom®e mediation in an attempt to settle a dispute
are not subsequently prevented from initiating giadiproceedings or arbitration in relation to that
dispute by the expiry of limitation or prescriptiperiods during the mediation process”. In other
words the Directive demands the States to ensatepdwties who choose mediation to settle a
dispute are not subsequently prevented from imtgudicial proceedings or arbitration in relation
to that dispute by the expiry of limitation or peeption periods during the mediation process. Thus
would consent parties to concentrate on the resdarcmutually beneficial solutions without the
worry of suffering disadvantages from the mediaattempt.

According to art. 5 the Court can invite the partie use mediation in order to settle the dispute o
to attend an information session on the use of atiedi. The Directive, in fact, does not implement
a compulsory model of mediation, but gives priority party autonomy and the principle of
voluntariness. Yet art. 5 (2) expressly does na@pkt#he Member States from making the use of
mediation compulsory, from foreseeing incentivesise mediation and sanctions for not using it.
Limits to those incentives and sanctions are camaeto the superior and fundamental guarantee of
the right to access to justice, which cannot béatea or sullied, in the sense that such measures
cannot have in any case the effect of preventiegptirties from exercising their right for the asces
to the judicial legal systeth

Moreover it is worthy of note that the Italian Isigitor has provided that the request for mediation
prevents the “expiry on one occasion” (Art. 5, pa@rof D. Lgs.no. 28/2010), suggesting that
mandatory and voluntary or optional mediations roagxist. To be more explicit, there could be a
case in which mediation is a condition of admidgibbut the parties do not reach an agreement;
thereafter, the court may invite the parties teeeoad mediation because of the stage of the case
and the specificity of the dispute, or the partieemselves could ask the court to suspend the
proceedings (for four months) in order to allowrthi® perform a mediation.

sl Such measures can consist, foe example, in lgr@daurt orders to try mediation which are commoharway; financial

assistance to use mediation, as foreseen in Augigasible cost sanctions for rejecting mediatioitheut a good reason,
implemented in the United Kingdom and in Italy.
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Art. 6 of the Directive also regulates the enfolilty of the agreements resulting from mediation.
This is a fundamental aspect that had already be&tely considered by the two EC
Recommendations in 1998 and 2001.

Generally speaking, mediation agreements shoul@ kakigher chance of compliance compared
with Court decisions, as they are based on partgnamy instead of an authoritative third party
decision. In fact, parties only settle if they hgdike and want the solution, which can possibé/ b
more elastic than the judicial ruling in takinganaccount financial difficulties, ethnic origins,
cultural identities and peculiar needs of individua

In any case, it could be necessary for the pattidgve at their disposal an enforceable agreement,
especially in those situations when the obligatiagieed on are far in the future or if any party ha
peculiar financial or emotional security needs.

Also in this case, the generic statements of latji®@ expressions may be justified by the large
discrepancies between national legislations andwibl known difficulties to harmonize the
procedural law.

The second paragraph of the above cited article,efmmple, refers comprehensively to the
possibility to make the agreement enforceable “bgoart or other competent authority in a
judgement or decision or in an authentic instruniemiccordance with the law of the Member State
where the request is made”.

Moreover, the general rules on cross-border andmaltenforcement can be applied. Therefore, if
a mediation agreement leads to a settlement irt,cbus enforceable under the national rules and
art. 58 Brussels | Regulatitfnas the agreement is settled totally out of catiis, enforceable both
under national rules and art 59 Brussels I.

There is, however, a substantial difference betwlenDirective and the Italian implementation
model.

The faculty to make the agreement enforceablevisngby the Directive to the parties or to “one of
them with the explicit consent of the others”.

Under Italian law, on the contrary, a similar agneat is not necessary: the homologation of the
minutes, although it is a possible phase (referoinky to the possibility that parties do not fulfie
obligations put forward in the minutes themsehd®s not require the consent of the party that, so
to say, will have to undergo the executive procedur

Moreover the recent reform of the Decree has razednthe lawyers, who assist all the parties
involved in the mediation procedure, the powerddificate the coherence of the minute to public
order and imperative rules, so that it could besaered as homologated by the jutfge

6.3 The confidentiality of mediation

Generally speaking, parties’ will to disclose ahdre pieces of information is the keystone for an
agreed solution to mediation.

But, at the same time, it can also be that theudson between the mediator and only one of the
parties can be favourable, especially when it eff@m opportunity to put on the table sensitive
issues, which the mediator may use to suggest hgpoal solutions.

In both cases, plenary mediation session and deparees, statutory and contractual rules on
confidentiality have the function to avoid a fundartal risk connected to the disclosure. In fact,
parties are quite often afraid of sharing piecesnédrmation with the others. Their reluctance
comes from the fear that such pieces of informatiam be used against them out of the mediation
procedure (in front of the court judge or duringaahitration procedure).

32 Regulation 2001/44/EC, available at http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:8280044:en:HTML, accessed 27.7.2014.

33 Art. 12 D. Lgs 28/2010.
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The Directive also devotes a specific article te ttonfidentiality of mediation processes. It is
expected that “neither mediators nor those involwethe administration of the mediation process
shall be compelled to give evidence in civil andnaeercial judicial proceedings or arbitration
regarding information arising out of or in conneatiwith a mediation process’

But this shall not apply if the parties want sor feason of public policy and order, or if the
disclosure is functional in order to enforce oregaxecution to the final agreement.

In this regard a significant difference in theiialimplementing legislation appears clear.

As the Directive does not “preclude Member Statemfenacting stricter measures to protect the
confidentiality of mediation®®, such measures could be rules that limit the sigifitthe parties to
testify and introduce evidence in court proceedings

More rigorous provisions are, therefore, admissibleh as the one adopted by Legislative Decree
28/2010, to protect confidentiality.

In fact, Art. 10 of that Decree states that partiésnot use the information coming from mediation
during the judicial proceedings regarding the sanadter, “except with the consent of the party
who stated them or from whom information originéted

In the final part of the first paragraph it is dditshed that on the statements and the information
obtained during the mediation process “the testialoavidence and the decisive oath are not
admitted”.

Confidentiality, nevertheless, can be ignored forétriding considerations of public policy”, when

it is necessary “to ensure the protection of th&t logerests of children or to prevent harm to the
physical or psychological integrity of a person” where “disclosure of the content of the
agreement resulting from mediation is necessaoyder to implement or enforce the agreement”
Art. 9 regulates information for the public prowndi that Member States shall facilitate and
encourage “the availability to the general pubhicparticular on the internet, of information ormho

to contact mediators and organisations providindiat®n services”.

This is a prediction that will be easily applied the Italian system, where the mediation
organizations and bodies work in a competitive emment and, therefore, should be interested in
providing information on their services.

But, generally speaking, mediation actually does achieve its potential because of a lack of
information about its characteristics, requirememd practical implementation also among relevant
groups: judges, lawyers, stakeholders and patrties.

7. Conclusions

After this brief overview on the main Community iacs with regard to access to justice and to
alternative dispute resolution systems, it is ne@mgs to reflect on the impact of the ADRs
considering the phenomena of globalization fromabenomic and legal standpoint.

In order to spread a global legal culture, takingpiaccount the opposition to multicultural
instances and the identity claims of some religi@udtural and social componeritsglobalization
tends to reduce the differences between moderd Bgaems, and in the European frame, to
determine a progressive harmonization and uniticatif legal models®

The political choices beyond all those actionsarented in the direction of promoting alternative
means of out of court settlements of disputes withitvaluing litigation, trying, firstly, to trace

34
35
36

Art. 7, para. 1, of the EU Directive in comment.

Art. 7, para. 4, of the EU Directive in comment.

Art. 7, para. 1, points a) and b).

37 Colombo E. (2008); Bauman Z. (1999); RobertsorlB99).

38 We share here the considerations by Cuomo Ullq2@®08), pp. 44-46 and, more generally, Geertz @99); Martinello
M. (2000); Constant F. (2000). With regard to leg@énces see Irti N. (2006); Cassese S. (2003); as€2009); Dezalay Y. and
G. (1996); Teubner G. (1997).
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balanced relationship between ADR systems and ipldproceeding and, secondly, to improve
institutional cooperation between Member Statesilif) to facilitate citizens’ access to justice.

But these aims can be and have been pursued analatevels with different approaches and
strength.

Some Member States have considered the “mediati@ctive” of 2008 as an occasion to reflect in
a comprehensive way on the regulation concernimglicoresolution, so that States as Germany,
France and Italy have promulgated new, comprehenaivs and regulations, which do not follow
the limitation of the EU Directive in scope, espadgi having regard only to cross-border disputes.
Other legal systems, as England and Austria, hemget the legislative reform only to cross-
border disputes.

The latter choice determines a dichotomous satlegf respectively for internal disputes and cross-
border ones and demonstrates in itself that ndtiattiédude and traditions are far from each other
and that the call for harmonisation is not necdlysstnared and welcome in such area of law.

Many good intentions — at a European level - afreemough, as “the way to hell is paved with
good intentions”.

In fact, the harmonizing process certainly concenaslels of conflict resolution which are closely
linked to our economic and social context, andHa reason inclined to follow the same dynamics
and to become global phenomena, but this can plplbabdone with greater difficulty in the case
of judicial models of trial, which are often strongelated to the national culture and legal tradit

a typical form of the exercise of State sovereignty

Actually, it has to be said that these legal imig are less critical as long as the forms of conflict
resolution based on assent and, therefore, ontpratdonomy, rescind the application of legal rules
in a rigid and exhaustive way, and can better nileetneeds of the market and of globalized
relationships, responding to more flexible prinegpbf regulatiorf®

In fact, not by chance the dissemination of the &@de questionnaires in Italy and the answers —
both by the general public and the professionaldrem$es — have shown a scepticism and
disapproval of legal professionals and potentiaksisersus mediation. There is a strong movement
of opposition to ADR’s implementation amongst lavgyeand other qualified operators (judges,
companies, insurances...) and such attitude prevstkeng hindrances to its diffusion. On one side,
the legal sector was characterized by an overdlogqudicial procedures, which runs parallel to the
idea that litigation is the unique way to solveispdte.

The ltalian legislation has a relative brief higtam mediation experiences. Even if some forms of
conciliation were known since the first codificatiGn 1865) mediation was introduced in the civil
procedural law only in the second part of the t@situry. The initial applications were in labour
law, followed by the commercial area and the srolaims disputes. The possibility to provoke a
settlement with the supervision of the judge wassatered in the civil procedure code, but its use
remained in the sphere of the discretionary poWéneCourt and, for this reason, a remote option.
In 2003 the trend moved towards a wide use of niediawhich received a stimulus in the
commercial area thanks to the enactment of theslagie Decree 5/2003. However, the institution
remained unknown to the majority of potential ussrd the number of mediation did not increase.
The recent development of mediation has been desized by an animated discussion about its
scope, limits and, above all, compulsoriness. Theofgean Directive on Mediation 2008/52/EC
gave new impulse to the growth of the ADR model @ndlarified the relationship between
mediation and judicial procedure.

The Statute n. 69 of 19 June 2009 and the Decr&®P@ established a mandatory system which
provided for the compulsoriness of mediation fornpaivil and commercial disputes and an

39 The expression is used improperly, with regard foot totally) foreign model (mediation) imposmua domestic culture,

which is not transplanted into another organisrhenait works as a fundamental irritation. The fatbbsuch expression is Teubner
G. (1998).

40 On the specific topic of the interactions betw#englobalization phenomena and the ADR systenesVaa Wezel Stone
K. (2001).
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optional recourse to mediation in the residual sreflaw; later, others legislative instruméhts
disciplined the practical aspects of mediation sashorganism of mediation, requirements for
mediators, mediators training and costs. Beside siatutory instruments, private regulations
disciplined other aspects of mediation in the fafa code of conduct.

After an intervention of the Constitutional Cd¥rtwhich stated the illegitimacy of the mediation
compulsoriness, the interest of the Italian government in ADRvaiéed and the importance of a
fair and fast remedy to solve dispute has broughtriew regulation of mediation.

The decree 69 of 21 June 2013, which has reintestitlte mediation procedure as pre-action in the
matters listed at the art. 5 of the Decree 28/ZM€e 20 September 2013, represents a compromise
between opposite points of view; the deflectiveeelffpursued by the legislative power and the
interests of the lawyers for an active involvementthe ADR procedure have been the main
elements considered.

Actually, generally speaking, the legal culture bagn strongly influenced by the winner—looser
vision in resolving the divergences and this dogisfacilitate a settled solution. On the other side
the mandatory mediation attempt was thought, atsletgre level, without considering the
attorney’s role inside mediation procedure.

Lawyers stand opposite the procedure and raisetsl@hout its legitimacy, as it limits the right for
the access to justit® The uncertainty which has characterized the dgweént of the mediation
phenomenon, as well as scepticism towards thefenézrice of a third private party (even if
impartial) have severely affected the diffusiomwdiation and will continue to do so. Furthermore,
the number of cases handled by mediators is nevaat yet, as the recourse to this remedy has
been interrupted in 2012 after the Constitutionali€s decision.

This datum is confirmed by the Emedi@te questiamsajudges or lawyers (non mediators)
respondents, who have recommended or ordered noedjast because mediation is mandatory in
some areas of private law disputes and since imta@r part of such cases no agreement was
reached mainly because of the immovable conduttteoparties.

Moreover neither the judges or lawyers (answergay) propose themselves as mediators and, in
appointing a mediator, they think it might have tkadlowing characteristics: experience,
certification, references, registration, training.

The parties' attitude or — better said — non aléittowards mediation is also proved by official
statistic studies carried out by the Ministry oftice. In particular, the data now available show a
increasing number of mediation (due to its compiness), which doesn’t find a correspondent
growth of settled cases; on the contrary, the mangaystem has produced the aberrant result of a
decrease of reached agreem®nts

Those results reflect a general approach to mediatvhich is considered as a pre-condition to
initiate the litigation and not as a real possipilio solve the dispute, probably for the lack of
information about this instrument and its poteityal

41

Decree 180/2010; Ministry of Justice n. 145/2011, both available at.
http://www.qiustizia.it/giustizia/itmg_1 8 1.wpZduentld=SDC470966, accessed 28.7.2014.
42 Constitutional Court, 6 December 2012 n° 272, abdal at

http://www.cortecostituzionale.it/actionSchedaPmeia.do?anno=2012&numero=272, accessed 28.7.2014.

43 We do not ignore that the question was debatethéyEuropean Court of Justice, which has decldreddgitimacy of
mandatory mediation (R. Alassini and others [C —38 &nd C- 320/08] 18 march 2010).

44 Also formal problems were denounced: the dec820.0 exceeds the power delegated by law; in iatddite procedure

was too expensive and the training of mediatorsnveasufficiently guaranteed.

45 See the data collected at 31 December 2013 cedhpaxith data available at 31 December 2012:

http://webstat.giustizia.it/AreaPubblica/Analisi%&2020ricerche/Forms/Mediazione.aspx.



17

Yet, the absence of networking and dialogue betviieennstitutions (private and public) involved
in the promotion and implementation of mediationvesely compromises the public
acknowledgement of mediation.

These “political” evaluations could partially exjiahe approach of the interviewed persons and
the deficiency of information about mediation shdwierough the questionnaires.

Not by chance, the majority of interviewed has dead itself not familiar with mediation; a great
number of persons abstained in the reply and ni@e half of the interviewed is not involved in
mediation procedures.
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