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M arcin  G abryś

FROM THE NORTHWEST PASSAGE TO 
THE CANADIAN INLAND WATERS: 
POLITICAL HISTORY OF THE CANADIAN 
ARCTIC WATERS*

The paper focuses on the latest developments of an old controversy over the status of the 
channels and straights of the Northwest Passage. The problem arises from the fact that the 
waters which constitute the passage are not universally recognized as Canadian though 
there is an international consensus on the land area of the Arctic Archipelago. In its first 
part my article presents a general idea of the Northwest Passage and outlines the history 
of establishing Canadian sovereignty in the Arctic. The next parts of the article trace the 
roots of the controversy between Canada and the United States. The paper also shows the 
recent development of the problem and concentrates on submarine traffic underneath the 
waters of the Arctic Archipelago. Reaffirming Canada’s claim and enforcing sovereignty 
there is one of the most important goals of Prime Minister Stephen Harper. Finally, the last 
part of the paper shows how  critical the controversy is becoming. Global warming has 
substantially changed the Arctic. It is thought that the passage is likely to be attractive as 
a major shipping route. Will this time Canada be prepared to stand on guard for the “True 
North, strong and free” ？

T he N orth  is o n e  o f  the  m ost im p o rtan t C anad ian  m yths. N orthern  g eo g ra p h y  an d  
co n c e rn  fo r th e  N orth  are trea ted  b y  C anad ians as d istinct fea tu res, sym bols o f  the ir 
co u n try  a n d  a n  im p o rtan t p a r t o f  the ir national iden tity  ( “N orth”). T he th em e o f  m y 
p re se n ta tio n  is a  ch an g e  in  the  official nam e o f  the  C anad ian  n o rth e rn  sea  rou te  
th ro u g h  the  Arctic A rch ipelago , w h ich  co n n ects  th e  A tlantic a n d  Pacific O cean s an d  
is the  sh o rtes t w ay  from  the  ea s t to  w est coasts o f  N orth  A m erica. For cen tu ries  the 
p assag e  has b e e n  referred  to  as th e  N orthw est P assag e1 an d  has b ec o m e  p a rt o f 
a  n o rth e rn  m yth. H ow ever, in  2006 th e  C anad ian  A rm y d ec id e d  to  ch an g e  th e  offi
cial nam e to  the  C anad ian  In lan d  W aters. T he altera tion  w as politically  m otivated  
a n d  has its roo ts in  a  con troversy  o v er the  legal sta tus o f  the  ch an n e ls  a n d  straits o f 
th e  N orthw est P assage, w h ich  s ta rted  a t the  e n d  o f  the  1960s. At the  b eg in n in g  o f 
th e  21st cen tu ry , th e  d eb a te  resu rfaced  o n ce  aga in  b ec au se  o f  th e  effects o f  g lobal 
w arm ing . T he n o rth e rn  m y tho logy  o n ce  again  is b eco m in g  visible.

* This paper was presented at the 4th Congress of Polish Canadianists, Puławy, Poland
26-29, April 2007.

1 The Spanish called the hypothetical route between oceans the Strait o f  Anidn.
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POLITICAL HISTORY OF THE CANADIAN ARCTIC

First, I am  go in g  to  g ive a  g en e ra l id ea  o f  the  N orthw est Passage b y  ou tlin ing  the 
h isto ry  o f  th e  es tab lish m en t o f  C anad ian  sovere ign ty  in  the  Arctic. T he search  fo r the 
N orthw est P assage s ta rted  fou r h u n d re d  years ago. E u ro p ean  sailors lo o k e d  for 
a  com m ercial sea  ro u te  b e tw e e n  th e  A tlantic a n d  Pacific O ceans. T he d esire  to  esta
b lish  su ch  a ro u te  w as strong  b u t ex trem e tem p era tu re s  w ere  th e  m ain  obstacles. In 
th e  Arctic, w a te r  w as co v e red  w ith  ice a lm ost all m o n th s o f  the  year, a n d  w ea k  w o 
o d e n  sh ips w ere  n o t p re p a re d  to  face the  quest. A lack  o f  su p p lies  w as a n  add itional 
difficulty. T hese  cond itions w ere  so ex trem e th a t n o t until 1906 d id  the  first sh ip  
co m p le te  the  passage .

T he po litical h isto ry  o f  the  Arctic b e g a n  in  1670 w h e n  King C harles II g ran ted  
a Royal O rd e r to  the  H u d so n ’s B ay C om pany, g iving it the  title to  R upert’s Land 
(essen tia lly  H u d so n ’s Bay, a n d  its w ate rsh ed ). In  1821, after m erg ing  w ith  the  N orth  
W est C om pany, the  territo ry  w as e x p a n d e d  to  inc lude  w h a t is n o w  the  N orthw est 
Territories a n d  N unavu t so u th  o f  the  Arctic Islands. T he H u d so n ’s B ay C om pany  
sig n ed  ov er sovere ign ty  o f  its lands to  C anada in  1870. This sovere ign ty2 w as never 
q u es tio n ed . T hen , in  1880, the  British g o v ern m e n t transfe rred  the  rest o f  its p o 
ssessions in  the  Arctic to  C anada, inc lud ing  all islands w h e th e r  d isco v ered  o r  no t. 
E xperts say  th a t the  British h a d  a  d u b io u s  righ t to  g ive C anada islands w h ich  h ad  
n o t ye t b e e n  d iscovered , o r w h ich  h a d  b e e n  d isco v ered  b y  fo re igners. N evertheless, 
C anada finally  a g re e d  to  tak e  stew ard sh ip  o v er the  still u n ex p lo re d  Arctic A rch ipela
go  from  G reat B ritain .3

In  th e  m ean tim e, in  1906 the  N orw eg ian  ex p lo re r  Roald A m undsen  co m p le ted  
a th ree -year voyage in  the  co n v e rted  h erring  b o a t G jfa, a n d  b ec am e  the  first m a n  to 
p ass th ro u g h  the  N orthw est Passage. T he voyages an d  d iscoveries o f  large arctic 
islands b y  non-B ritish  ex p lo re rs  w ere  d an g e ro u s  to  C anad ian  sovere ign ty  o v er the 
Arctic. T hus, th e  C anad ian  g o v ern m en t sp o n so re d  period ic  voyages to  the  ea ste rn  
Arctic in  o rd er to  es tab lish  a  p re se n ce  th e re  in  su p p o rt o f  its claim s.4 O f far m ore  
im p o rtan ce  fo r the  assertion  o f  C anad ian  sovere ign ty  in  th e  Arctic w ere  NWMP 
posts , w h ich  co n tro lled  the  activities o f  A m erican  w hale rs  in  the  Arctic, en fo rced  
C anad ian  law s, a n d  m ad e  the  flag visible in  th e  reg io n  ( “Arctic” 2006a). This m ade 
C a n ad a’s form al claim  secu re  since the  1930s, sovere ign ty  o v er the  lan d  p art o f  the 
Arctic A rch ipelago  has n o t b e e n  q u e s tio n e d  b y  an y  co u n try .5

A lthough  the  voyage o f  Roald A m u n d sen  w as a  success, the  rou te  th ro u g h  the 
N orthw est Passage w as n o t com m ercially  p rac tica l： it w as to o  lo n g  (3 years) a n d  too  
d an g e ro u s  to  excite m erchants.

2 When I use the term sovereignty, I mean the supreme authority within a territory.
3 During Roald Amundsen’s voyage through the passage (between 1906 and 1911), Can

ada, in order to maintain sovereignty, sent Captain Joseph-Elzear Bernier on numerous trips to 
the North. Bernier collected license fees and duties from whalers. His lasting legacy is 
a bronze plaque that he hammered into the frozen tundra on Melville Island on July 1, 1909, 
officially claiming the Archipelago for Canada (Mandel-Campbell 2005: 2).

4 One of the expeditions in 1909 set up a plaque on Melville Island, claiming the Arctic 
Archipelago for Canada, from the mainland to the North Pole.

5 Canada is in a dispute with Denmark over the ownership of a small island between Baf
fin Island and Greenland nam ed Hans Island (Huebert).
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CONTROVERSY DURING THE TRUDEAU ERA

As o f the  1930s, sovere ign ty  ov er th e  la n d  p a r t o f  the  Arctic A rchipelago  w as secure. 
T he issue o f  the  w aters su rro u n d in g  islands w as far m ore  com plicated , b u t n o  o n e  in  
C anada w as in te rested  in  clarifying it.6 In  the  o p in io n  o f  experts, the  an tic ipa ted  
reac tio n  o f  W ash ing ton  to  th a t d ec is ion  d isco u rag ed  politic ians (McRae, 100). A nd 
luckily  fo r C anada, until the  1960s W ash ing ton  w as n o t very  in te rested  in  th e  fre
e d o m  o f nav igation  th ro u g h  th e  Arctic, m ain ly  b ec au se  this reg io n  w as virtually  un- 
nav igab le  fo r sh ips o th e r  th a n  su b m arin es.7 Until the  e n d  o f  th e  1960s, fo r m ost 
C anad ians the  Arctic rem a in ed  an  im aginary  p lace  far from  the ir daily  realities.8 This 
ch a n g e d  b ec au se  o f  a voyage o f  the  oil tan k er M a n h a tta n  in  1969.

In  1969  the  A m erican  sh ip  M a n h a tta n  successfu lly  sa iled  th ro u g h  th e  N orthw est 
P assage. T he M a n h a tta n  w as a  specia lly  re in fo rced  su p e rta n k e r se n t b y  H um ble  Oil 
to  test the  viability o f  the  passag e  fo r th e  tran sp o rt o f  oil from  A laska to  the  east 
coast o f  the  U.S. O w ners  o f  the  sh ip  c o o p e ra te d  w ith  the  U.S. g o v ern m e n t a n d  deli
b e ra te ly  d ec id e d  to  neg lec t req u ests  m ad e  b y  the  C anad ian  g o v ern m e n t to  se ek  its 
ap p ro v a l b e fo re  traveling  th ro u g h  the  C anad ian  Arctic. T he ex p e d itio n  p u t C anad ian  
ju risd ic tion  ov er the  passag e  in to  q u es tio n . C anad ian  pub lic  o p in io n  b e g a n  to  d e 
m a n d  the  d ec la ra tio n  o f  sovere ign ty  ov er th e  w aters o f  the  N orthw est P assage.9

T he C anad ian  g o v ern m e n t rea lized  the  significance o f  the  events, a n d  fea red  tha t 
th e  M a n h a tta n  m igh t re p re se n t a  p rec u rso r  o f  fu tu re  com m ercial voyages th a t cou ld  
seriously  u n d e rm in e  C a n ad a’s claim  to  sovere ign ty .10 P ierre T ru d eau  ac ted  in  a very  
creative w ay. In  April 8, 1970, the  C anad ian  g o v ern m e n t p ro p o se d  th e  A rc tic  W aters 
P ollu tion  P reven tion  A c t  th a t im p lem en ted  p o llu tio n  con tro l reg u la tio n  in  the  Arc

6 Some politicians, like Lester B. Pearson, defined the Canadian Arctic as mainland, is
lands, and the frozen sea north of the mainland up to the North Pole. Others were not so sure 
(Charron 2005).

7 It is known that American, Soviet, and probably British submarines have been regularly 
patrolling the Arctic waters (Granatstein, Hilmer 1991: 246).

8 In the words of Professor Franklyn Griffiths from the University of Toronto： “[Canadians 
- M.G.] are not an Arctic nation, except in a mystical sense, as part of our greatness by exten
sion, our grandeur as a people” (Mandel-Campbell 2005: 2).

9 The North suddenly became increasingly important for the national identity of a large 
part of Canadian society. The public pressure on Trudeau was very strong. Almost every day 
the press printed editorials calling for action. As a result, the majority of Canadians was even 
convinced that their country was the owner of the North Pole (Young 1987： 118 and Kirton, 
Munton 1987： 86). It should be remembered that Canada issued official maps which showed 
that the Arctic waters were Canadian authority. The very popular sector theory from the be
ginning of the 20th century stated that the boundaries of Canada stretched up to the North 
Pole. Even Prime Minister Lester B. Pearson believed the theory. All of this built up 
a mythology of the Canadian Arctic (Head: Trudeau 1995: 51-52).

10 The main problem at the turn of the 1960s and 1970s was that if the voyage had suc
ceed, the lack of Canadian approval could have lessened the Canadian claim, since one could 
easily accuse Canada of not exercising power in the Northwest Passage. From the legal point 
of view, at the end of the 1960s, Canadian territorial waters were three miles wide. It meant 
that Ottawa controlled only the most frequently used strait of the Northwest Passage -  the 
Prince of Wales Strait -  because it is narrower than six miles. The Trudeau government feared 
that, with the development of technique, vessels could use a route through the wider McClure 
Strait.
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tic .11 C anada w as n o t y e t claim ing sovere ign ty  ov er the  reg ion , b u t ra th e r asserting  
lim ited  functional ju risd ic tion  to  p rev e n t p o llu tio n  b e y o n d  60 d eg rees  o f  the  n o rth e rn  
la titude.

T he M a n h a tta n  b ecam e the  largest sh ip  to  traverse the  leg en d a ry  passage , b u t 
th e  ro u te  w as ex p en siv e  a n d  im practical. O il co m p an ies  ch o se  the  A laska P ipeline 
as a  m ean s o f  tran sp o rta tio n  o f  A laskan oil. F or o thers, the  N orthw est Passage w as 
to o  costly  to  co m p ete  w ith  th e  P anam a Canal.

THE POLAR SEA CONTROVERSY

F or th e  n ex t 16 years afte r the  M a n h a tta n  voyage, n o  A m erican sh ip  sa iled  th ro u g h  
th e  N orthw est Passage (“Arctic” 2006a). It aga in  w as the  focus o f  na tio n al a tten tio n  
in  1985, w h e n  th e  U.S. iceb reak er P olar Sea  p a ssed  th ro u g h  the  P assage w ith o u t 
C anad ian  p erm issio n .12 T he U.S. G o v ern m en t deliberate ly  d id  n o t ask  C anadians, 
c laim ing  th a t this w as sim ply  a  cost effective w ay  to  ge t the  sh ip  from  G reen lan d  to  
A laska a n d  tha t th e re  w as n o  n e e d  to  ask  p erm ission  to  travel th ro u g h  in te rnational 
w aters. O n ce  again , C anad ian  sovere ign ty  ov er arctic w aters b ec am e  a m atte r o f 
d isp u te  w ith  the  U.S. T he P o la r Sea  sh o w e d  th a t the  C anad ian  ability  to  con tro l the 
Arctic w as de fa c to  v ery  w ea k  a n d  O ttaw a felt o b lig ed  to  ac t to  save face .13

U n d er p u b lic  p ressu re , P rim e M inister B rian  M ulroney  d ec la red  to ta l sovere ign ty  
o v er the  w aters in  1986. Since then , the  C anad ian  g o v ern m e n t has c la im ed  th a t all
w aters o f  the N orthw est P assage are in te rnal w aters o f  C anada. H ow ever, the  U.S.
a n d  the  E u ro p ean  U nion  refuse to  a c ce p t the  claim  a n d  still see  th e m  as in te rn a tio 
n a l w a te rs .14 I am  go ing  to  d iscuss th is later.

W ith the  d ec la ra tion  o f  sovereign ty , C anada so u g h t a  com prom ise  w ith  the  U.S. 
B o th  coun tries s ig n ed  a n  ag re em e n t in  1988 to  perm it U.S. iceb reakers  access to  
arctic w aters, b u t on ly  w ith  C a n ad a’s consen t. T he ag reem en t, ho w ev er, d id  n o t 
se ttle  the  q u es tio n  o f  sovere ign ty  a n d  th e  p ro b lem  o f  A m erican  su b m arin es .15

T he pub lic  ou tc ry  in  the  1970s a n d  1980s o v e r  the  tw o  voyages w as short-lived. 
It w as ra th e r a m an ifesta tion  o f  C anad ian  nationalism  a n d  anti-A m ericanism . D esp ite  
th e  p lan s to  b u ild  the  flee t o f  m o d e rn  iceb reak ers  a n d  n u c lea r subm arines, O ttaw a

11 The objectives were to “assert Canada’s jurisdiction to regulate all shipping in zones up 
to 100 nautical miles off its Arctic coasts in order to guard against pollution of the region’s 
coastal and marine resources” (Zorzetto 2006). At the same time, the Arctic Waters Pollution 
Prevention Act also extended to the territorial waters from three to twelve nautical miles. It 
had a critical result for the Northwest Passage straits: Barrow and Prince of Wales passed 
under Canadian control.

12 Before a number of commercial voyages via the Northwest Passage had occured, but 
the owners had requested permission from the Canadian government (McRae 1987).

13 The voyage of the Polar Sea was a threat to the Canadian claim to the Arctic waters, be
cause the vessel was a military ship. The U.S. Coast Guard is treated as part of the U.S. Navy 
(Griffiths 1987: 248).

14 The United Kingdom, acting on behalf of the European Community, issued a diplomatic 
protest against the decision of Mulroney’s government.

15 Usually, however, the two countries have ignored their differences, refusing to ac
knowledge the regular traffic of undersea nuclear submarines that use the passage.
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so o n  lost in te rest in  th e  N orth .16 T he p lans w ere  d ro p p e d  a n d  C anada re tu rn ed  to  its 
h ab it o f  igno ring  th e  con troversy  a n d  the  N orth. T here  w as n o t m u c h  to  w o rry  a b o u t 
since un til the  b eg in n in g  o f  the  21st cen tu ry  on ly  a  few  vessels have co m p le ted  the 
passage .

CANADIAN SOVEREIGNTY OVER THE WATERS 
OF THE NORTHWEST PASSAGE

T he controversy , w h ich  I in te n d  to  co n cen tra te  on , arises from  the  fact th a t th e re  is 
in te rna tiona l co n sen su s  on ly  co n cern in g  the  lan d  a re a  o f  the  Arctic A rchipelago. T he 
ch an n els  a n d  straits th a t constitu te  the  N orthw est P assage a re  n o t un iversally  reco 
g n ized  as C anadian . T he p ro b lem  is e v e n  m ore  co m p lica ted  b y  the  fact th a t the 
Passage is a difficult p iece  o f  territo ry  to  categorize, since it is n e ith e r so le ly  lan d  n o r 
so le ly  w ater, a n d  legal ju risp ru d en ce  fo r rem ote, ice-clogged , arctic w aters is u n ce r
ta in  (C harron  2005).

The position of Canada

T he C anad ian  g o v e rn m e n t’s official p o sitio n  is th a t the  N orthw est P assage is C ana
d ia n  h istorical in te rnal w aters. This m eans th a t C anada assum es full sovere ign ty  over 
th e  w aters a n d  asserts co m p le te  con tro l ov er all activity w ith in  them . For exam ple , 
fo re ign  vessels m ust re q u e s t perm issio n  to  p ass th ro u g h  (H u e b e rt 2001).17

In  1986, C anada d ec la red  straigh t b ase lin es  -  lines d ra w n  b e tw e e n  the  o u te r  h e 
ad lan d s o f  the  Arctic A rchipelago. U n d er in te rna tiona l law , straits a n d  ch an n els  w i
th in  p ro p e rly  d raw n  b ase lin es  constitu te  in te rna l w aters sub ject to  the  full fo rce  o f 
th e  coasta l s ta te ’s law s. H ow ever, a co u n try  m ay still n o t exercise  to ta l sovere ign ty  
o v er th o se  w aters if they  inc lude  a  strait u se d  fo r in te rna tiona l nav igation . D onald
McRae, a  law  p ro fe sso r a t the  U niversity  o f  O ttaw a, says C anada m ust the re fo re
p ro v e  tw o  th ings to  w in  a sovere ign ty  claim  ov er its Arctic w aters.

1. It m ust b e  d em o n stra te d  th a t the  w aters o f  th e  N orthw est Passage are  th e  in 
te rna l w aters o f  C anada,

2. It m ust b e  d em o n stra te d  th a t the  w aters d o  n o t constitu te  a n  in te rna tiona l strait
- it is a functional co n d itio n  (M cRae).

O v er th e  years, C anad ian  o f  g o v ern m en t officials h av e  b e e n  saying th a t C anada 
can  m ee t b o th  o f  th o se  requ irem en ts. For the  first co n d itio n  C anada has cited  
a  ru ling  o f  the  In ternational C ourt o f  Ju stice .18 O ttaw a also  p o in ts  o u t th a t th e  w aters

16 Because of the 1985 voyage of the Polar Sea, External Affairs Minister Joe Clark declared 
an increase of the budget for the development of the northern region, surveillance flights and 
plans for building a new  icebreaker. It fell victim to cost-cutting and was never built. The 
same has been with plans from 1987 and 1996 to build nuclear-powered submarines capable 
of patrolling the Arctic waters (McRae 1987).

17 The 1988 Canadian-American agreement stated that voyages of American vessels in the 
Arctic region claimed by Ottawa as Canadian would not have any impact in lessening the 
Canadian claim (McRae 1987).

18 The ruling from 1951 stated that countries could draw a straight baseline across coastal 
areas dotted with many islands and declare that all the water between that line and the main
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sep ara tin g  m ost o f  the  islands in  C an ad a’s Arctic a re  fro z en  ov er m o st o f  th e  year. 
T he Inu it h u n t a n d  sp e n d  large am o u n ts  o f  tim e w o rk in g  a n d  ev e n  living o n  the  ice 
- in  effect tu rn ing  it in to  a n  ex ten s io n  o f  the  la n d .19 In  short, th e  b ase lin es  a n d  the
claim  o f  the  w aters o f  the  N orthw est Passage are  se cu red  b y  h isto ric usage, inclu 
d in g  the  o cc u p a tio n  o f  the  sea-ice b y  th e  Inuit.

F or the  se c o n d  co n d itio n  -  dec id in g  w h e th e r  the  w ate rs  o f  th e  N orthw est Passa
ge can  b e  co n s id ered  a n  in te rnationa l strait u n d e r  m aritim e law  -  C anada has sta ted  
th a t th e re  h av e  b e e n  so  few  transits th ro u g h  th e  N orthw est Passage th a t it is im p o 
ssib le to  co n s id e r  it a n  in te rnationa l sh ip p in g  ro u te .20 T hus, it fails th e  req u ired  use 
test.

The American and European Position

T he U nited  States a n d  th e  E u ro p ean  U n ion  s tan d  firm  o n  the  co n ten tio n  th a t the 
w ate rw ays b e tw e e n  the  n o rth e rn  C anad ian  islands a re  a n  in te rna tiona l strait. The 
A m ericans in  particu la r d o  n o t ac ce p t the  a rg u m e n t th a t ice co v e r m akes 
a  d ifference fo r th e  in te rnationa l legal defin ition  o f  a n  in te rnationa l strait. T he U nited  
States arg u es th a t the  N orthw est P assage jo ins tw o in te rnationa l b o d ie s  o f  w a te r  a n d  
h as  b e e n  u se d  fo r in te rna tiona l sh ipp ing , a n d  the  n u m b e r  o f  transits d o es n o t m atter.

T he o p p o sitio n  o f  the  U.S. o rig ina tes from  the  fact th a t W ash ing ton  has consi
sten tly  d e fe n d e d  the  righ t o f  transit passag e  th ro u g h  in te rna tiona l w a te rs .21 Naval 
in terests o f  the  U nited  States a ro u n d  th e  w o rld  p rev e n t the  U.S. g o v ern m e n t from  
co n c ed in g  to  C anada o n  th e  Passage. B efore S ep tem ber 11, 2001, it w as un like ly  
th a t the  U.S. g o v ern m e n t w o u ld  h av e  e n d e d  the  po licy  o f  p ro tec tin g  vital trade ro 
u te s  a ro u n d  the  w orld .

land is internal, even if it lies outside the 12-mile limit. The ruling concerned a case involving 
Norway. However, some observers say Canada’s geographic case is similar (“Arctic” 2007).

19 But recently (in 2001) an official from the Legal Affairs Bureau in a presentation in 
Whitehorse regarding Canadian sovereignty in the Arctic argued that “Canadian sovereignty 
over the waterways of the Canadian Arctic did not depend on the ice cover of the region, but 
that Canada’s view, then and now, is that since the 1880 [...] the waters of the Arctic Archipel
ago have been Canada’s internal waters by virtue of historical title. These waters have been 
used by Inuit, now  of Canada, since time immemorial. The official also noted that Canada has 
not relied on the concept of ‘ice as land’ to support its claim of sovereignty. [...] Thus, he 
concluded, ‘even if the ice were to melt, Canada’s legal sovereignty would be unaffected’” 
(Huebert 2001).

20 It is reported that there were about 11 foreign transits between 1904 and 1984 (“Arctic” 
2007).

21 Some examples include the American refusal to accept Libya’s claim that the Gulf of Si
dra is entirely internal waters, and, in 1986, the dispatch of the cruiser Yorkton and destroyer 
Caron deep into the Black Sea in order to prove the point that states should not limit the 
access of vessels to an international strait (Charron 2005).



FR O M  T H E  N O R T H W E S T  P A S S A G E  T O  T H E  C A N A D I A N  I N LA N D  W A T E R S .. . 55

CONTROVERSY IN THE 21st CENTURY

T here  a re  a t least tw o  th reats to  C anad ian  sovere ign ty  o v er the  N orthw est Passage in  
th e  21st cen tury . T he first is p o se d  b y  subsu rface  transits o f  subm arines. T he se co n d  
is a  fu tu re  th reat, b u t in  m y o p in io n  m u c h  m ore  se rious -  o n e  o f  the  effects o f  g lo 
b a l w arm ing  is the  m elting  o f  ice in  the  Arctic reg ions, w h ich  w o u ld  o p e n  the  Pas
sage fo r com m ercial transit. Let m e start w ith  the  p ro b lem  o f  subm arines.

Submarines

As I sa id  earlier, experts  a re  d iv id ed  o n  w h e th e r  the  w aters o f  th e  N orthw est P assage 
co u ld  b e  reg a rd e d  as constitu ting  a n  in te rnationa l strait, th ro u g h  w h ich  a  righ t o f 
in n o c e n t o r  transit passag e  exists. T here  a re  tw o  con d itio n s necessary  fo r de term i
n in g  w h e th e r  a  b o d y  o f  w a te r  can  b e  reg a rd e d  b y  law  as a n  in te rna tiona l strait. Aca
dem ics say  th a t o f  co u rse  th e  N orthw est Passage m eets  th e  g eo g rap h ic  co n d itio n  
(jo in ing  tw o  oceans). T he p ro b lem  lies in  d e term in ing  the  seco n d , functional co n d i
tio n  (w h e th e r  in te rnationa l sh ips use a  strait). As I sa id  earlier, o n ly  tw o  vessels have 
overtly  transited  the N orthw est Passage w ith o u t req u estin g  C an ad a’s perm ission . 
W hile th e re  has b e e n  relatively  little traffic th ro u g h  the  Passage d u e  to  ice co n d i
tions, th e re  is a n  u n reg u la ted  transit o f  fo re ign  su b m arin es u n d e r  th e  surface o f  w a
ters o f  the  N orthw est P assage. It is re p o rte d  th a t since 1999, C anada has d e tec ted  an  
av erag e  o f  tw o  incursions a  m on th , b y  u n k n o w n  subm arines in  its Arctic w ate rs .22 
This co u ld  b e  co n s id ered  as w ea k en in g  the  C anad ian  claim  to  sovere ign ty  o v er th e 
se w aters.

T he p ro b lem  o f  subsu rface  transit o f  su b m arin es rea ch ed  the fron t pag es o f  n e 
w sp ap e rs  in  C anada a n d  sp a rk e d  ou trag e  in  late 2005. O nly  a  few  w e e k s  in  advance 
o f  C anad ian  g en e ra l e lec tions o n  Ja n u ary  23, 2006, the  U.S. su b m arin e  C harlo tte  w as
rep o r te d  in  the  m ed ia  to  have v isited  the  N orth  Pole afte r hav ing  p assed  th ro u g h
C anad ian  w aters, w ith o u t receiv ing  perm ission . O p p o sitio n  parties called  it
a  national em b arra ssm en t a n d  w a rn e d  th a t C anad ian  sovere ign ty  w as a t risk. Som e
ob serv ers  h av e  sa id  th a t the  C barlo tte’s trip  w as a  slap  in  the  face to  all C anadians
(“U.S.” 2005).

T he N orth  b ec am e  a n  im p o rtan t th em e du rin g  the  2006 e lec tio n  cam paign . Politi
cians b e g a n  to  dec la re  h o w  im portan tly  th ey  trea t C anad ian  sovere ign ty  o v er the 
Arctic w aters. S tephen  H arp er a n n o u n c e d  p lan s to  increase  C an ad a’s m ilitary p re 
sen ce  in  the  Arctic, d e p lo y  th ree  m ilitary iceb reak ers  th e re  a n d  install a  rem o te  se n 
sing  n e tw o rk  in  o rd e r  to  en fo rce  C anad ian  sovere ign ty  th e re  ( “H arp er” 2006a). O n e  
o f  the sym bols o f  the  n e w  politics w as a  ch an g e  in  the  official nam e o f  th e  N or
th w es t P assage. O n  April 9, 2006, th e  C anad ian  Arm y d ec la re d  th a t the  C anad ian
m ilitary w o u ld  n o  lo n g e r refer to  the  reg io n  as the  N orthw est P assage, b u t as the
C anad ian  In ternal W aters ( “N orthw est”).

22 The Globe a n d  Mail has informed that American vessels have made at least three incur
sions into the Northwest Passage without informing Canada (“U.S.” 2006).
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H ow ever, the  reality  is th a t C a n ad a’s m ilitary p re se n ce  in  the  Arctic co u ld  n o t b e  
co n s id e red  as sufficient.23 T he R angers, 1,400 part-tim e vo lun teers, m any  o f  th em  
Inuit, still e q u ip p e d  w ith  S econd  W orld  W ar rifles, p ro v id e  m ost o f  C an ad a’s m ilitary 
p re se n ce  in  the  Arctic. Surveillance o f  the  reg io n  is left to  five C oast G uard  iceb rea
kers, w h ich  are  o ld  a n d  have to  leave the  Arctic fo r w in ter. Air patro ls o cc u r on ly  
a  few  tim es a year (M andel-C am pbell 2005 ： 3). In  sum , C anada has n o  id ea  if A m eri
can  su b m arin es are  passin g  th ro u g h  u n le ss  the  A m ericans in form  the  C anadians.

Global warming

T he se c o n d  th rea t to  C an ad a’s sovere ign ty  o v er th e  Arctic is p o se d  b y  g lobal w ar
m ing, w h ich  is c learing  the  N orthw est P assage o f  ice a n d  m ak ing  com m ercial travel 
feasib le . Scientific rep o rts  sta te th a t the  Arctic reg io n  is ex p e rien c in g  w arm ing  at 
a  rate  g rea ter th a n  a lm ost an y  o th e r  reg io n  o f  the  g lo b e  (H uebert). T he Passage is 
a lm ost free  o f  ice du rin g  the  su m m er m o n th s (B urkho lder). N orthern  A boriginal 
p e o p le s  confirm  this o b se rv a tio n .24

S hould  th e  Passage b ec o m e ice-free, ho w ev er, it is qu ite  p ossib le  th e  functional 
co n d itio n  o f  a n  in te rna tiona l strait w ill so o n  b e  satisfied .25 It is th o u g h t th a t g lobal 
w arm ing  is likely to  o p e n  the  passag e  fo r increasing  periods, m ak ing  it a ttractive as 
a  m ajo r sh ip p in g  rou te . T he N orthw est Passage substan tia lly  sh o rten s the  d istance 
from  Asia to  the  east coast o f  the  U nited  States a n d  E urope . It is m ore  th a n  7,000 
k ilom eters sh o rte r th a n  the  cu rren t ro u te  th ro u g h  th e  P anam a Canal, a n d  w o u ld  
significantly  sh o rten  th e  voyage fo r vessels th a t a re  to o  large to  fit th ro u g h  the  C anal 
a n d  m ust sail a ro u n d  C ape H orn. E xperts say  the  o p en in g  o f  the  N orthw est Passage 
co u ld  b e  the  m o st significant ch an g e  to  o ce an  tran sp o rta tio n  since th e  o p en in g  o f 
th e  P anam a C anal in  1914. H ow ever, if fo re ign  sh ips b eg in  using  the rou te , C anada 
m ay lose its claim  o f the  Arctic w aters.

HOW THE CONTROVERSY CAN BE SOLVED

T he con troversy  b e tw e e n  C anada a n d  the  U.S. co n cern in g  sovere ign ty  ov er the  w a
ters o f  th e  N orthw est P assage is b a se d  o n  th e  p rincip les o f  law . A rgum ents o n  b o th

23 Canadian Forces Northern Area Headquarters in Yellowknife has a staff of 150 people. 
There are also two smaller detachments in Whitehorse and Iqaluit. They are responsible for 
a territory of four million square kilometers (Sevunts).

24 Insects have been reported much further north than is the norm. Changes in animal mi
gration patterns have also been reported. Both northern Aboriginal peoples and scientists 
have reported significant changes in the hunting patterns of predators such as the polar bear. 
Inuit hunters are falling through thinning ice and dying. There is not enough snow to build 
igloos for shelter during hunts (“From”).

25 As long as ice conditions remained hazardous to commercial shipping, there was little 
incentive for any country, the United States included, to challenge the Canadian position. 
International law expert at the University of British Columbia, Michael Byers reported: “We’ve 
essentially been able to avoid problems over this in the past because the ice has been too 
thick and too hard to make it a commercially viable route...But, of course, the ice is melting” 
(“Harper” 2006b).
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sides a re  s trong  a n d  solid. Experts a re  o f  th e  o p in io n  th a t co n tin u ed  re liance  o n  
strictly legal argum en ts is likely to  resu lt in  a sta lem ate . A w ay  fo rw ard  m ust b e  b a 
se d  n o t o n  law  b u t o n  som e k in d  o f  po litical com prom ise . Let u s  lo o k  a t a ch an ce  to  
so lve the  d isp u te  tha t has  recen tly  em erged .

O n e  o f  the  first signs th a t the  p osition  o f  W ash ing ton  w ith  reg a rd  to  the  P assage 
is ch an g in g  w as a  sp e e c h  g iven  in  late O c to b e r 2006 b y  fo rm er U.S. am b assa d o r to  
C anada Paul Cellucci. H e d ec la re d  th a t the  d isp u ted  w aters in  the  N orth  sh o u ld  b e  
reco g n ized  as a  so v ere ig n  C anad ian  territory, since it w o u ld  b e  easie r fo r C anada to 
po lice  the  a re a  th a n  fo r the  U nited  States, a n d  th e  d ec is ion  sh o u ld  b e  m ad e  in  the 
co n tex t o f  N orth  A m erican  security  ( “A m ericans”).

Since S ep tem ber 11, 2001, security  has b ec o m e  the m ost im p o rtan t p ro b lem  for 
th e  U nited  States. A nd th e re  is the  o p p o rtu n ity  fo r C anada to  o v erco m e a 150-year- 
o ld  A m erican  po licy  o f  secu ring  fre ed o m  o f nav igation  in  the  seas. D uring  the  C old 
W ar, the  U.S. w as fo cu se d  o n  m ain ta in ing  o p e n  access fo r its navy, espec ia lly  its 
subm arines. T oday , W ash ing ton  is m ore  co n c e rn e d  a b o u t terrorists sn eak in g  in to  
N orth  A m erica, o r  sta tes using  th e  o cean s  to  tran sp o rt “w e a p o n s  o f  m ass d es tru c
tio n .” T he U.S. w o u ld  b en e fit m ore  if fo re ign  vessels h a d  to  fulfill C an ad a’s rea so n a 
b le  regu la tions th a n  b y  m ain ta in ing  th a t the  N orthw est Passage is a n  in te rna tiona l 
strait. This type  o f  rea so n in g  is resp o n sib le  fo r lessen ing  W ash in g to n ’s ob jections to  
th e  n e w  C anad ian  strategy  o f  stren g th en in g  its m ilitary p re se n ce  in  the  Arctic.

O f course , th e  U.S. ap p ro v a l co u ld  b e  on ly  tacit, if su p p o rt fo r the C anad ian  
claim  h a d  b e e n  u se d  b y  o th e r  sta tes to  restric t U.S. naval m obility  e lsew h ere  in  the 
w o rld .26 Also, ab a n d o n in g  th e  p o sitio n  o f  secu ring  fre ed o m  o f nav igation  w o u ld  
resu lt in  p ro tests  from  the  U.S. N avy.27 H ow ever, w h e n  it com es to  the  U.S. national 
security  in terests in  the Arctic, n e w  d em an d s  o f  h o m e lan d  security  a n d  con tin en ta l 
d e fen se  have b e e n  m ore  im p o rtan t th a n  the  trad itional n e e d  fo r naval m obility  in 
d is tan t areas. C an ad a’s q u es t fo r ac ce p te d  jurisd ic tion  in  the  N orthw est P assage 
co u ld  paradox ica lly  b en e fit substan tia lly  from  the  even ts o f  S ep tem b er 11 ( “A rctic” 
2006b).

T he n e w  U.S. tactic to w ard  the  d e b a te  w ith  C anada has n o t ye t rece ived  w id e 
sp re a d  su p p o rt. T he m ain  p ro b lem  for C anada lies in  conv incing  the  U.S. th a t this 
tim e P rim e M inister S tephen  H arp e r’s a n n o u n c e m e n t o f  a  n e w  arctic po licy  is d iffe
re n t from  p rom ises  m ade  b y  P ierre T rudeau , Jo e  Clark, o r  B rian M ulroney. T heir 
in ten tio n s to  b u ild  a  C anad ian  naval p re se n ce  in  the  Arctic have n e v e r  b e e n  fulfilled 
( “A rctic” 2006b).

C anada a n d  the  U.S. h av e  a  lo n g  h isto ry  o f  com prom ise  a n d  w o rk ing  a ro u n d  
ag reem en ts . This m akes a  so lu tion  to  the  d isp u te  o v er th e  N orthw est P assage m ore 
likely to  b e  reach ed . P erh ap s th e  con troversy  co u ld  b e  so lved  u n d e r  the  existing  
ag reem en ts  fo r th e  jo in t p ro tec tio n  o f  N orth  A m erica. A nd p ro b ab ly  the  b e s t w ay  fo r 
C anada w o u ld  b e  to  ac t a lo n g  lines p ro p o se d  b y  P ro fesso r M ichael B yers ： in  ex 
ch an g e  fo r the  U.S. reco g n itio n  o f  the  C anad ian  claim , O ttaw a w o u ld  p ro v id e  “o p e n  
access fo r all A m erican  g o v ern m e n t vessels, facilitate sh ip p in g  b y  rep u tab le  com pa-

26 The current U.S. ambassador to Canada, David Wilkins, has been quick to restate U.S. 
insistence that the Northwest Passage is an international strait (“Americans”).

27 Christopher Sands, a senior associate of the W ashington-based think tank Centre for 
Strategic and International Studies, said in November 2006: “By suggesting that the U.S. posi
tion on a matter of international law might be changed in order to please a friendly govern
ment, the U.S. would open itself to challenges and special pleas around the world, along with 
charges of hypocrisy” (Berthiaume 2006: 9).
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nies, a n d  invest in  the  eq u ip m e n t necessary  to  po lice  the  N orthw est P assage o n
a y ea r-ro u n d  b as is” (B yers 2007).
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