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I. Introduction and Overview 

It is timely to enter the murky waters surrounding the recognition of social 

condition as a ground of human rights discrimination. The waters are murky in part 

because of the difficulty of defining social condition in a way that is broad enough to 

provide real protection for those in need but narrow enough to fit within the current 

human rights regime at the legislative, administrative and judicial levels. The inclusion of 

this ground of discrimination in the Canadian Human Rights Act
1
 also raises important 

questions about the comparative competence of the legislative, administrative and 

judicial branches of the Canadian state. The legislative branch of the state prefers to 

safeguard a wide range of discretion on matters of economic and social policy and is 

reticent to have either courts or administrative agencies limiting their actions. However, if 

social condition discrimination is a form of human rights violation, then it should be 

enumerated as are other forms of discrimination. 

 One of the central problems in this field is agreeing upon a workable definition 

that balances the various competing policies and interests at stake. This difficulty in 

defining the term and the need to put social condition on the human rights agenda is well-

articulated in the following summary from Paul Kershaw’s book, Carefair: Rethinking 

the Responsibilities and Rights of Citizenship, prepared by the Canadian Human Rights 

Commission: 

The point is that social rights – the access established to social programming 

during the post-war social liberal movement – have become difficult to define. As 

collective memory begins to forget the hardships of the Depression and World 

War II – two events that shaped numerous generations – individuals have sought 

to compensate by developing new ideologies based on personal experience. That 

                                                 
1
 R.S.C. 1985, c. G-6, as amended [hereinafter “CHRA”]. 
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experience, however, lacks the same degree of inclusivity, shared memory, or 

cohesiveness, thus yielding multiple and competing notions of social formations. 

As a result, the discourse over social programming has become increasingly 

diversified and subjective. 

 

Moreover, social programs designed to address inequality under social liberalism 

were relatively successful in generally bridging the economic gap between 

disparate groups. As social strata leveled off and society became more affluent, 

the issue of social condition was gradually superceded by other rights claimants.  

 

As Michael Ignatieff remarks in his assessment on the evolution of social rights in 

defining social condition, 

 

abundant societies that could actually solve the problem of poverty seem 

to care less about doing so than societies of scarcity that can’t. This 

paradox may help to explain why the rights revolution of the past forty 

years has made inequalities of gender, race, and sexual orientation visible, 

while the older inequalities of class and income have dropped out of the 

registers of indignation. Abundance has awakened us to denials of self 

while blinding us to poverty. We idly suppose that the poor have 

disappeared. They haven’t. They’ve merely become invisible. 

 

Increasingly, the visible rise of social inequalities in Canada and abroad has 

sparked a renewed debate on the inclusion of social condition within the 

framework of human rights. With growing income disparities, human rights 

organizations have expressed considerable concern at the discriminatory practices 

that have arisen as a product of the phenomenon, especially in the enactment of 

barriers to access. By incorporating social condition as a prohibitive ground of 

discrimination, the state would be obligated to extend protection against this 

vulnerable element of society.
2
 

  

Also implicit in the debate about providing protection on the basis of social 

condition are the comparative roles of the state and the individual in Canadian society 

with respect to the status of poverty. This tension is accentuated by the tendency to use 

the terms “social condition”, “poverty” and “economic and social rights” loosely and 

interchangeably. This study will attempt to distinguish between the terms and focus on 

social condition as the heart of our mandate. We will also explore the arguments on both 

                                                 
2
 P. Kershaw, Carefair: Rethinking the Responsibilities and Rights of Citizenship (Vancouver: H.B.C. 

Press, 2005. Also citing Michael Ignatieff, The Rights Revolution (Toronto: Anansi, 2000) at 92 (as 

summarized in CHRC 2007 document “Social Condition”). 

Electronic copy available at: https://ssrn.com/abstract=2123483Electronic copy available at: https://ssrn.com/abstract=2123483



 3 

sides of expanding the Canadian Human Rights Act by adding this ground. So as to not 

keep the reader in suspense we do come down on the side of adding social condition in a 

defined and controlled way. 

A. Report of the Canadian Human Rights Act Review Panel (2000) 

On April 8, 1999, then federal Minister of Justice Anne McLellan established an 

independent panel to conduct a review of the Canadian Human Rights Act.  The four-

member Canadian Human Rights Act Review Panel [“the Panel”], chaired by the 

Honourable Gérard LaForest, was given the mandate to examine the CHRA, including its 

scope and jurisdiction, the complaints-based model, its purpose, and the grounds listed in 

it.
3
  This was the first comprehensive review of the CHRA since its enactment in 1977.  

Relevant for our purposes, this review included the possibility of adding new prohibited 

grounds of discrimination to the Act, including the ground of social condition.  To assist 

in the review, we submitted to the Canadian Human Rights Act Review Panel a research 

paper on the topic of social condition, which included an overview of the law in the area, 

an analysis of the policy context, arguments for and against the inclusion of social 

condition as a prohibit ground of discrimination, and options for addressing the issue.
4
  

The present paper, submitted to the Canadian Human Rights Commission, serves as an 

update of that work.  

 

                                                 
3
 Canada, Canadian Human Rights Act Review Panel, Promoting Equality: A New Vision, Report of the 

Canadian Human Rights Act Review Panel, (Ottawa: Department of Justice and Attorney General, 2000) 

(hereinafter La Forest Report) at 3. 
4
 A.W. MacKay, T. Piper and N. Kim, Social Condition as a Prohibited Ground of Discrimination under 

the Canadian Human Rights Act (December 1999), submitted to the Canadian Human Rights Act Review 

Panel. 
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1. Recommendation by the Panel to include Social Condition 

 

The Panel submitted its Report to the Minister of Justice on June 21, 2000.  Based 

on commissioned research and public consultations, the Panel concluded that social 

condition should be added as a prohibited ground of discrimination in the CHRA.  It also 

made five related recommendations. 

First, the Panel recommended that the ground be defined after the definition 

developed in Quebec, but expressly limited to the protection of disadvantaged groups.  

Noting that it did not consider social condition to be the same thing as poverty, the Panel 

endorsed the definition set out in Québec v. Gauthier in 1993 by the Quebec Tribunal on 

Human Rights:
5
 

The definition of ‘social condition’ contains an objective component. A person’s 

standing in society is often determined by his or her occupation, income or education 

level, or family background.  It also has a subjective component, associated with 

perceptions that are drawn from these various objective points of reference.  A 

plaintiff need not prove that all of these factors influenced the decision to exclude.  It 

will, however, be necessary to show that, as a result of one or more of these factors, 

the plaintiff can be regarded as part of a socially identifiable group and that it is in 

this context that the discrimination occurred.
6
 

 

The Panel noted that the multi-factored definition based on multiple characteristics would 

likely be more difficult for adjudicators to apply, but felt that it better reflected the 

subtleties of discrimination based on social condition and the need for flexibility it would 

require.  The Panel also added that it believed the protection should apply to protect 

persons whose situation of poverty is ongoing rather than persons who may temporarily 

find themselves in that condition.
7
 

                                                 
5
 Laforest Report, supra note 3 at 107. 

6
 Québec (Commission des droits de la personne) c. Gauthier (1993), 19 CHRR D/312 [emphasis in 

original]. 
7
 Laforest Report, supra note 3 at 111. 
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Second, the Panel recommended the inclusion of exemptions where it is essential 

to shield complex governmental programs from review under the CHRA.   While it noted 

that there were many areas of federal jurisdiction in both the public and private sector in 

which protection from discrimination based on social condition could apply, it expressed 

concern with the application of the protections of the CHRA in complex areas of social 

and economic policy such as income tax and immigration.    It also noted in particular 

that exemptions should be allowed for programs designed to benefit only certain 

categories of the underprivileged, such as employment insurance and training programs.  

However, it suggested that such exemptions should be time-limited and subject to regular 

review and justification.  Its recommendation for exemptions was motivated by concerns 

that governments could be discouraged from initiating social programs, that there would 

be a greater potential for considerable litigation, that the bona fide justification to 

discrimination would be inadequate to address these types of distinctions, and that the 

Tribunal would have difficulty weighing complex policy choices.
8
 

Third, recognizing that the Act cannot alone address the whole reality of poverty, 

which also requires broader public and private action aimed at improving the conditions 

of the socially and economically disadvantaged, the Panel recommended that social 

condition be added to the “affirmative action or equity program defence” in the Act so 

that both public and private organizations could be able to carry out affirmative action or 

equity programs to improve the conditions of people disadvantaged by their social 

condition.
9
  Similarly, it recommended that the government review all programs to reduce 

the kind of discrimination that is based on social condition and to create programs to deal 

                                                 
8
 Ibid. at 111-12. 

9
 Ibid. at 110. 
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with the inequalities created by poverty.  Lastly, emphasizing the educational function of 

adding the ground, it suggested that the Canadian Human Rights Commission [“the 

Commission”] study the issues identified by social condition, including interactions 

between this ground and other prohibited grounds of discrimination, and to consider the 

appropriateness of issuing guidelines to specify the constituent elements of this ground.
10

 

2. What the Panel Heard During Public Consultations 

 

As part of its study, the Panel developed an elaborate consultation process.  It held 

roundtable discussions with employers, labour organizations, government departments, 

non-governmental groups, and specialists in the area.  It also held evening meetings with 

members of the general public in six cities across the country.
11

  During these 

consultations, the Panel heard more about poverty than any other issue.
12

  In particular, it 

heard evidence of stereotypes and prejudicial attitudes against the poor in general and 

social assistance recipients in particular, systemic patterns of discrimination that can 

reinforce a cycle of poverty, and the desire for social condition to be included in the 

CHRA so that there could be an instrument with which to fight back against a growing 

disparity between poor people and the affluent in Canada.
13

  However, the Panel also 

heard concerns about the ability to effectively define the ground of social condition, the 

potential conflict of social condition with the objectives of other laws and governmental 

programs and the non-immutability of social condition as a ground of discrimination.   

 

                                                 
10

 Ibid. at 113. 
11

 Ibid. at 3. 
12

 Ibid. at 106. 
13

 Ibid. at 106-110. 
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3. Recommendation of the Panel regarding Social and Economic Rights 

 

Although not expressly part of its mandate, during the public consultations many 

participants urged the Panel to consider, in addition to adding social condition as a 

prohibited ground of discrimination under the CHRA, the addition of social and economic 

rights.  In contrast to being protected only from discrimination on a particular enumerated 

ground, social and economic rights would create a positive right to a particular benefit, 

such as a right to adequate health care, to a minimum standard of living, to education, or 

to housing. 

While recognizing a connection between equality issues and social and economic 

rights and noting that Canada has existing international human rights obligations in this 

area, the Panel declined to recommend inclusion of social and economic rights in the 

CHRA.  This decision was primarily motivated by concerns of uncertainty as to how they 

would be defined, interpreted and applied in the federal sphere, how they would operate 

in the legal context of the CHRA, and the political and policy implications of their 

inclusion.  The Panel concluded: 

Concerns such as these lead us to the conclusion that we should not recommend 

the addition of social and economic rights at this time and that the Tribunal be 

empowered to grant orders enforcing them. However, we do believe there is a role 

to be played by the Commission in monitoring Canada’s compliance with 

international human rights treaties, either alone or in cooperation with provincial 

human rights commissions.
14

  

 

4. (Lack of) A Federal Response to the LaForest Report since 2000 

 

Aside from consequential amendments, the CHRA has not been amended since 

the LaForest Report was released in June 2000.  Appearing before the House of 

                                                 
14

 Ibid. at 116. 
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Commons Standing Committee on Justice and Human Rights almost a year later, then 

Minister of Justice Anne McLellan stated as follows in response to a question from a 

committee member:  

As you know, I undertook a major review of CHRA, the Canadian Human Rights 

Act, under the chairmanship of the former Supreme Court Justice Gérard La 

Forest. He and his commission reported to me last June. They have some 160 

amendments for change. In fact, because there are so many amendments and they 

are so sweeping in nature, both in terms of the structure of the commission and 

the tribunal process as well as substantive grounds, for example, in relation to the 

adding of social condition and other things, we are engaged right now in an 

interdepartmental process.  

His recommendations affect every department of government. There's not one 

department or agency that would not in some way be impacted by at least some of 

those 160 recommendations. So that process is being led by my department. In 

fact that is ongoing. But it is a major process because we have so many people to 

talk to. Then we have the federally regulated private sector, which is also dealt 

with under the Canadian Human Rights Act—for example, the 

telecommunications sector, the banking sector, railways, and so on.  

So what we are doing now is engaging that process in relation to the specific 

recommendations. But, absolutely, I undertook this investigation because I 

believed that some twenty or more years after the CHRA it was time to review it. I 

think we've seen recently, from the commission itself commissioning that in-

house study of their internal management, that there are issues we need to 

address. We want an effective Human Rights Commission. We want an effective 

complaint system. We want legislation that reflects the modern realities of 

Canadian society.  

That's not an easy task, but it's an important task. And in light of some things we 

saw last week, at least in terms of processes and structure, we need to work and 

move fairly quickly on this.  

…I can't promise that I'm going to table proposed amendments to the CHRA. We 

may move on some structural changes in September, or even sooner if I could.  

In terms of our consultations with other departments and the federally regulated 

private sector, I'm not sure we're going to be able to do that by September, but we 
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are working on it. I give you my word that we are working diligently in terms of 

the implications of some of these recommendations.
 15

  

During the 39
th

 Parliament, the issue was revisited in the same Standing 

Committee by then Minister of Justice Vic Toews on May 16, 2006. When asked whether 

his government would be moving forward on the Review Panel’s recommendation to 

include social condition in the CHRA, Minister Toews stated:  

On the specific issue with respect to the commission, I will take a look at the 

recommendations of Justice La Forest in his report. I can indicate that it is not on 

our priority list, but I'm willing to look forward to having any discussion on that 

particular issue.
16

 

 

The current Government has since introduced a bill to repeal section 67 of the CHRA, 

which exempts from the application of the CHRA any provision of the Indian Act or any 

provision made under or pursuant to Indian Act.
17

   This was a recommendation of the 

Review Panel.  However, to date, there has been no government initiative to add social 

condition as a ground of discrimination to the CHRA. 

Despite the lack of federal government action to implement the recommendation 

of the Panel regarding the inclusion of social condition, members of the Bloc Quebecois 

and the New Democratic Party have regularly raised the issue through private members’ 

business.
18

  The Senate, which originally proposed the addition of social condition with 

                                                 
15

 Canada, Parliament, House of Commons, Standing Committee on Justice and Human Rights, Minutes of 

Proceedings and Evidence, 37th Parl., 1st sess. (May 16, 2001). 
16

 Canada, Parliament, House of Commons, Standing Committee on Justice and Human Rights, Minutes of 

Proceedings and Evidence, 39th Parl., 1st sess.  (May 16, 2006). 
17

 An Act to amend the Canadian Human Rights Act. Bill C-21. As introduced November 13, 2007 

(originally introduced in the House of Commons on December 13, 2006, as Bill C-44) (Canada, 39
th

 Parl., 

2
nd

 sess.), repealing s. 67 of the Act (before the Standing Committee on Aboriginal Affairs as of January 

27, 2008).  
18

 See Antipoverty Act (amendments to the Canadian Human Rights Act and Criminal Code). Bill C-322. 

As introduced in the House of Commons June 13, 2006 (Canada, 39
th

 Parl., 1
st
 sess.), adding social 

condition as a prohibited ground of discrimination and declaring the refusal by a financial institution to 

provide a banking service to an individual by reason only of the individual’s low income to be a 

discriminatory practice.  Bill C-322 was a reintroduction of Bill C-228 (Canada, 37
th

 Parl., 2
nd

 sess.), 
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its passage of Bill S-11
19

 in 1997 (later defeated in the House of Commons), has also 

revisited the matter.  For instance, during a study on international human rights, the 

Senate Standing Committee on Human Rights specifically recommended an immediate 

amendment to the CHRA to include social condition as a prohibited ground of 

discrimination.
20

   

Similarly, the Canadian Human Rights Commission has recommended the 

inclusion of social condition,
21

 which has been conveyed to and encouraged by 

international bodies.  For instance, in 2006, the International Labour Organization 

Committee of Experts on the Application of Conventions and Recommendations noted in 

relation to the implementation of the International Labour Organization Convention No. 

111: 

The Committee recalls that the Canadian Human Rights Act does not prohibit 

discrimination on the grounds of political opinion and social origin. The 

Government states that the inclusion of social condition has been recommended 

                                                                                                                                                 
debated once February 4, 2003, but was not votable, and Bill C-326 (Canada, 37

th
 Parl., 1

st
 sess.).  See also 

Private Member’s Motion M-46, as tabled October 16, 2007 (Canada, 39
th

 Parl., 2
nd

 sess.) by Ms. L. 

Davies:  That, in the opinion of the House, the government should amend the Canadian Human Rights Act 

to include “social condition” as a prohibited grounds of discrimination (not debated as of March 31, 2008). 
19

 An Act to amend the Canadian Human Rights Act in order to add social condition as a prohibited ground 

of discrimination. Bill S-11.  As passed by the Senate June 9, 1998 (Canada. 36
th
 Parl., 1

st
 sess.). 

20
 Canada, Parliament, Senate, Standing Senate Committee on Human Rights, Report (Promises to Keep: 

Implementing Canada’s Human Rights Obligations), 37
th

 Parl., 1
st
 sess. (December 2001). 

21
 Canada, Canadian Human Rights Commission, Annual Report 2003 (Ottawa: Minister of Public Works 

and Government Services, 2003) at 53:  

There are also other gaps in the legislation that the Commission proposes be filled. Chief among 

them is the addition of “social condition” as a ground of discrimination. Since 1976, when Canada 

ratified the International Covenant on Economic, Social and Cultural Rights, the government has 

had an obligation to look at poverty as a human rights issue. In many respects, Canada has fallen 

short in meeting this duty. The United Nations Committee on Economic, Social and Cultural 

Rights has commented on the persistence of poverty in our country for particularly vulnerable 

groups and has called on Canada to “expand protection in human rights legislation . . . to protect 

poor people . . . from discrimination because of social or economic status.” 

The Commission is therefore proposing that Parliament consider adding the ground of “social 

condition” to the Canadian Human Rights Act to respond to this need. Most provincial human 

rights codes include grounds related to poverty, such as “social condition” or “source of income.” 

The idea is that a person’s social condition must not be used to discriminate against him or her. 

For instance, financial institutions may assume that all people who have low paying jobs are an 

unacceptable risk for a loan. Or, an employer may impose unnecessary job requirements that deny 

employment to capable people who have low literacy skills as a result of their social disadvantage. 
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by the Canadian Human Rights Commission, and that consultations were 

undertaken in 2004 on this issue with a variety of stakeholders, including 

employers, trade unions, NGOs and relevant ministries. As a result of these 

consultations, the Government notes that there is a general recognition of the need 

to add social condition as a new prohibited ground.
22

 

 

Thus, there continues to be advocacy from many different quarters to add the 

ground of social condition to the Canadian Human Rights Act. In addition to the 

Canadian Human Rights Commission itself, there is also diverse and widespread support 

from other bodies, such as the United Nations Committee on Economic, Social and 

Cultural Rights, opposition parties, committees of the Senate, academics and a wide-

range of interest groups concerned with issues of poverty.  

 

B. Overview of Other Developments Since the Panel Report 

Outside of the federal government context, other developments that are relevant to 

the question of including social condition as a prohibited ground of discrimination 

include current demographic trends related to poverty, proposals and changes by human 

rights agencies, and academic and other commentary. The two most pressing reasons 

cited for the inclusion of social condition are the obligation to line up to our international 

commitments and the need to combat discrimination based on social condition, as one 

facet of the on-going fight against poverty in Canada. 

 

                                                 
22

 International Labour Organization, Comments made by the Committee of Experts on the 

Application of Conventions and Recommendations, Direct Request (CEACR 2006/77th Session), online: 

ILO <http://webfusion.ilo.org/public/db/standards/normes/appl/appl-

displayAllComments.cfm?hdroff=1&ctry=0110&conv=C111&Lang=EN> (date accessed: March 5, 2008). 

The Committee concluded:   “The Committee notes the importance of prohibiting discrimination on all the 

grounds enumerated in the Convention, including political opinion and social origin, and requests the 

Government to take the necessary measures to amend the Canadian Human Rights Act to include these 

grounds, and to provide information on any action taken or envisaged in this respect.” 
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1. Context:  Statistics and the Face of Poverty in Canada 

 

Since the LaForest Report in 2000, poverty in Canada continues to be a matter of 

pressing concern.  Approximately 3.5 million Canadians were living in poverty in 2004 − 

more than 11% of the population.  While the proportion of Canadian families living in 

poverty declined slightly, from 8.5% in 2003 to 7.8% in 2004, 684,000 families were 

living below the poverty line in 2004 with the rates of poverty highest among female 

single-parent families (35.6%).   In 2005, nearly 1.7 million Canadians, or 5% of the 

population, relied on welfare, including almost half a million children.  Notably, annual 

welfare benefits for a single person ranged from $3,201 to $7,189 across the provinces 

when the low income cut-off determined by Statistics Canada for the same year ranged 

from $11,264 to $17,219, depending on where a person lives in the country.   

Nevertheless, between 2004 and 2005, welfare benefits for single employable individuals 

went down in most provinces.
 23

  

According to one study that looked at the "duration of poverty" between 1999 and 

2004, approximately 4.5 million Canadians experienced poverty for at least one year, 

challenging the notion that poverty is a temporary or transitory state.  Indeed, almost half 

a million lived in poverty for all six years of the study and, among children, 121,000 

lived in poverty each year over that period.  Notably, women were more likely than men 

to live in poverty for extended periods of time. Between 1999 and 2004, 2.5% of women 

lived in poverty for all six years, compared to 1.8% of men.
24

 

In addition, the stratification between the rich and the poor in Canada continues to 

widen, making disparities between socio-economic classes more acute.  Between 1999 

                                                 
23

 Canadian Council on Social Development, CCSD’s Stats & Facts: Economic Security − Poverty, online: 

CCSD < http://www.ccsd.ca/factsheets/economic_security/poverty/index.htm>.  
24

 Ibid. 
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and 2005, the gap between the nation's families with the highest net worth and those with 

the lowest widened, in part because of gains in the value of housing; the median net 

worth of families in the top fifth of the wealth distribution increased by 19%, while the 

net worth of their counterparts in the bottom fifth remained virtually unchanged.  In 2005, 

the top 20% of families held 75% of total household wealth in 2005, compared to 73% 

in 1999 and 69% in 1984, whereas the bottom 20% of families stagnated during the same 

period.
25

 

Statistics such as these led the Quebec Commission of Human Rights to declare 

that “la pauvreté est le plus grave problème de droits et libertés dans le Québec 

contemporain,”
26

 even though Quebec was the first jurisdiction to recognize social 

condition as a prohibited ground of discrimination and is the only jurisdiction to enshrine 

economic and social rights in its Charter of Human Rights and Freedoms.
27

  In particular, 

the Commission notes the strong interrelationship between poverty and the realization of 

social inclusion - including the effect of poverty on physical and psychological health, on 

fair working conditions, on access to education, and access to justice - and the 

intersection between poverty and other grounds of discrimination, noting the 

disproportionate number of single mother families, children, older persons, visible 

minorities, people with disabilities, and Aboriginal persons affected by poverty. 

 

                                                 
25

 Canada, Statistics Canada, The Daily: Study: Inequality in Wealth (December 13, 2006), 

<http://www.statcan.ca/Daily/English/061213/d061213c.htm> (date accessed: February 10, 2008).  
26

 Quebec, Commission des droits de la personne et des droits de la jeunesse, La pauvreté est le plus grave 

problème de droits et libertés dans le Québec contemporain: Déclaration à l’occasion de la Marche 

mondiale des femmes pour liminer la pauvreté et la violence faite aux femmes (Octobre 2000), online: 

QCDPDJ < http://www.cdpdj.qc.ca/fr/publications/docs/Pauvrete5.PDF> (date accessed: April 20, 2008). 
27

 Charte des droits et libertés de la personne du Québec, L.R.Q., c. 12, s. 10 [hereinafter Quebec Charter]. 
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2. Commentary by Human Rights Agencies 

 

Against this backdrop, the addition of human rights protection based on social 

condition has been considered and recommended by many human rights agencies in 

Canada, although only the legislatures in New Brunswick and the Northwest Territories 

have acted to legislate protection on this ground since the LaForest Report.  Notably, on 

May 30, 2001, the Canadian Association of Human Rights Agencies passed a resolution 

to promote the realization of the obligations in the United Nations Convention on 

Economic, Social and Cultural Rights.  As described by the Quebec Human Right 

Commission, this included promoting the inclusion of “social condition” as a prohibited 

ground of discrimination: 

Cette résolution, adoptée par l’ACCDP, qui se fonde entre autres sur l’expérience 

du Québec, où la condition sociale est un motif de discrimination interdit, presse 

les gouvernements concernés d’ajouter ce motif à la liste de ceux que leur 

législation respective interdit déjà. De plus, elle engage les membres de l’ACCDP 

à utiliser les dispositions du Pacte international relatif aux droits économiques, 

sociaux et culturels comme instrument d’interprétation pour la défense et la 

promotion des droits et à se référer à ces dispositions dans l’ensemble de leurs 

activités.
28

 

 

 

As noted above, the Canadian Human Rights Commission has also proposed, 

most recently in its 2004 annual report
29

, that in order for the CHRA to fulfill one of the 

five key principles of Canadian human rights reform (i.e. comprehensiveness), it should 

be amended to recognize social condition as a prohibited ground of discrimination.  In 

2004, the Canadian Human Rights Commission conducted a series of public 

consultations on the future directions of the Commission.  In its consultation document, 

                                                 
28

 As cited in Quebec, Commission des droits de la personne et des droits de la jeunesse, Rapports 

d’activités et de gestion 2001 (2002) at 22. 
29

 Canada, Canadian Human Rights Commission, Annual Report 2004, (Ottawa: Minister of Public Works 

and Government Services, 2005). 
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Looking Ahead, it noted the following with regard to the issue of adding social condition 

to the CHRA as a prohibited ground of discrimination: 

There are also gaps in the [CHRA] that the Commission proposes be filled. Chief 

among them is the addition of "social condition" as a ground of discrimination. 

Since 1976, when Canada ratified the International Covenant on Economic, 

Social and Cultural Rights, the government has had an obligation to look at 

poverty as a human rights issue. In many respects, Canada has fallen short in 

meeting this duty. The United Nations Committee on Economic, Social and 

Cultural Rights has commented on the persistence of poverty in our country for 

particularly vulnerable groups and has called on Canada to expand protection in 

human rights legislation . . . to protect poor people . . . from discrimination 

because of social or economic status.  

More recently, in April 2006, the Commission appears to have taken a more cautious 

approach, noting in its submission to United Nations Committee on Economic, Social and 

Cultural Rights
30

 on the Fourth and Fifth Periodic Reports of Canada under the 

International Covenant on Economic, Social and Cultural Rights:
31

 

However, in Canadian law the term "social condition" on its own is a broad and 

vague term which does not only refer to persons living in poverty, but also 

includes a wide range of groups in our society who do not require the same level 

of protection.  One important safeguard may be to make it clear that to establish 

discrimination on the grounds of social condition, the victim must be a member of 

a socially disadvantaged group.  In defining social condition in a federal context, 

it will be important to carefully consider the complexity of social programs, such 

as how the social benefit features of the income tax system could be shielded from 

undue interference as a result of human rights claims.     

The Commission believes that more research is required on a definition of social  

condition and its potential impact on other statutes and social programs.  As a 

starting point, the Commission believes the CHRA should be amended to  

eliminate discrimination on the basis of source of income. 

                                                 
30

 The Committee on Economic, Social and Cultural Rights is a treaty-based body of the United Nations 

that is responsible for monitoring implementation of the International Covenant on Economic, Social and 

Cultural Rights. 
31

 International Covenant on Economic, Social and Cultural Rights, G.A. res. 2200A (XXI), 21 

U.N.GAOR Supp. (No. 16) at 49, U.N. Doc. A/6316 (16 December 1966), 993 U.N.T.S. 3 (entered into 

force: 3 January 1976) [hereinafter ICESCR]. 
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At the provincial level, as we noted in our 1999 report, a number of studies 

undertaken by human rights agencies have recommended inclusion of social condition, 

even though many of these jurisdictions already include protection on more narrowly-

defined grounds such as source of income or receipt of public assistance.  In British 

Columbia, reform was proposed to amend the British Columbia Human Rights Code to 

include social condition in 1998.
32

  The majority of the submissions heard by the 

Commission focused on how the term ‘‘lawful source of income’’ did not adequately 

protect poor people from discrimination in accommodation, service, facility, purchase of 

property, employment and by unions and associations.
33

 

In Saskatchewan, the Chief Commissioner of Human rights in Saskatchewan 

advocated the inclusion of social condition as a ground in their Human Rights Code, 

arguing that differences in social and economic status are as much a source of inequality 

as ancestry, gender and disability.
34

 

In 2001, a report commissioned by the Ontario Human Rights Commission 

examined the possibility of including “social condition” within the prohibited grounds of 

discrimination at provincial level.
35

 The report found that the addition of social condition 

would ensure greater protection of social and economic rights in Ontario, which currently 

only offers protection on source of income. According to the report, the addition of a 

                                                 
32

 See British Columbia, Human Rights Commission, Human Rights for the Next Millennium, (Vancouver; 

1998) online: BCHRT < http://www.bchrt.bc.ca/ > at recommendations 9(a), (b) and (c). 
33

 S. Kilcommins, E. McClean, M. McDonagh, S. Mullally and D. Whelan, Extending the Scope of 

Employment Equality Legislation: Comparative Perspectives on the Prohibited Grounds of Discrimination 

(Report Commissioned by the Department of Justice, Equality and Law Reform - Ireland) (Dublin: 

Stationary Office, 2004), online: <http://www.ucc.ie/en/lawsite/research/research-projects/> (date accessed: 

February 4, 2008.) at 77. 
34

 See Saskatchewan, Human Rights Commission, Annual Report 2000-01, online: 

<http://www.shrc.gov.sk.ca/publications.html>. 
35

 Ontario, Human Rights Commission, Human Rights Commissions and Economic and Social Rights 

(2001), online: <http://www.ohrc.on.ca/en/resources/discussion_consultation/EconomicSocialRights/pdf> 

(date accessed: April 20, 2008). 
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ground that would deal more directly with the circumstances surrounding the experience 

of poverty would give human rights commissions more latitude in protecting and 

promoting social and economic rights.   

3. Organizations 

 

The International Centre for Human Rights and Democratic Development, 

through its 2004 report entitled Renewing Canada’s Commitment to Human Rights: 

Strategic Actions for At Home and Abroad, has commented on the topic of adding social 

condition to the federal, provincial, and territorial human rights statutes.  Under the 

heading of “Urgent and Compelling Concerns”, the report echoes the LaForest Report 

and the United Nations Committee on Economic, Social and Cultural Rights, citing 

Canada’s international commitments and its insufficient domestic efforts to reduce 

poverty as justification for issuing the following statement,  

We urge the Government of Canada, along with the provinces which have 

not yet done so, to include social condition as a prohibited ground of 

discrimination in their respective human rights legislation.
36

 

 

The Centre for Equality Rights in Accommodation ([CERA”] advocates the 

inclusion of social condition as being preferable to other more restrictive grounds such as 

“source of income” and “public receipt of assistance”.  This position is due to the 

intersectional aspect of the ground (described below) and CERA’s belief that the 

inclusion of social condition will enhance the protection of other grounds.  CERA notes 

that there has been a tendency, particularly in Quebec, to use social condition as a proxy 

for discrimination based on source of income, and thus advocates a broad, liberal and 

                                                 
36

 Rights & Democracy, Renewing Canada’s Commitment to Human Rights: Strategic Actions for at Home 

and Abroad (Montreal: International Centre for Human Rights and Democratic Development, 2004) at 57. 
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flexible interpretation of the potential ground.  CERA believes that if social condition is 

interpreted in this manner, it could prove to be an effective tool for the promotion of 

social and economic rights in Canada.
37

 

These organizations lend their voice to the position advocated by the National 

Association of Women and the Law [“NAWL”] in 1998 and in papers commissioned by 

the Status of Women Canada, which we discussed in our 1999 paper.  As noted there, 

these authors were particularly concerned with the intersection between the ground of 

social condition and the socio-economic inequality of women in Canada and advocated 

the inclusion of social condition as one element of a broader plan for addressing socio-

economic disadvantage.  NAWL called upon the Prime Minister as recently as June 28, 

2006
38

 to take steps to satisfy the government’s international obligations on socio-

economic rights, including the inclusion of social condition as a protected ground of 

discrimination under the CHRA.
39

 

4. Academic Commentary 

 

In the past decade, the debate surrounding social and economic rights, including 

the possibility of adding social condition to human rights legislation, has received an 

increasing amount of attention in academic discourse. There is a remarkable degree of 

consensus that something must be done to address the pressing problem of socio-

economic disadvantage in Canada, but predictably somewhat less consensus about 

                                                 
37

 Centre for Equality Rights in Accommodation, Human Rights: Prohibited Grounds of Discrimination, 

online: Canada Housing Equality Resources 

<http://www.equalityrights.org/cher/index.cfm?nav=hr&sub=pro> (date accessed: 1 March 2008). 
38

 A. Côté, Press release:  letter from National Association of Women and the Law to Prime Minister 

Stephen Harper (June 28, 2006), online: NAWL <http://www.nawl.ca/ns/en/Actions/act-cescr-en.html> 

(date accessed: 1 March 2008). 
39

 National Association for Women and the Law, Social and Economic Right for Women, online: NAWL 

<http://www.nawl.ca/ns/en/is-serights.html> (date accessed: 1 March 2008). 
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precisely how the issue is best addressed. Nonetheless, what appears from a review of the 

academic literature is that the addition of social condition as a prohibited ground of 

discrimination in the Canadian Human Rights Act would be a positive step in tackling the 

problem of social and economic disadvantage. Before we turn our focus to the arguments 

made explicitly in this regard, we should take a brief detour through the two other 

remedies that have been proposed by academic commentators: economic rights under the 

Constitution and positive social and economic rights in human rights legislation. 

It is difficult to find a scholar in the field of social and economic rights that does 

not advocate the recognition of these rights under the Canadian Charter of Rights and 

Freedoms.
40

 This predominant view recognizes dually that the best way to address 

socioeconomic disadvantage is through positive rights and that positive protections, such 

as rights to food or shelter, can only be guaranteed in the public domain. This would 

seem to suggest the need for government-funded public policy programs, but calls for 

such programs often go unheeded: “Poverty and homelessness in Canada is more 

abhorrent because it is completely unnecessary and almost invariably a matter of 

legislative or administrative choice.  Our governments have chosen to ignore the interests 

of the most marginalized and disadvantaged groups.”
41

 This being the case, academics 

such as Bruce Porter argue that these decisions must not be immune from judicial review 

under the Charter, and that such review does not exceed the competence or legitimate 

role of the courts.  

                                                 
40

 Canadian Charter of Rights and Freedoms, Part I of the Constitution Act, 1982, being 

Schedule B to the Canada Act 1982 (U.K.), 1982, c. 11 [hereinafter Charter].  Indeed, even under the 

current Charter equality analysis, there is more that could be done to address the problems of social and 

economic disadvantage. See N. Kim & T. Piper, “Gosselin v. Quebec: Back to the Poorhouse”, (2003) 48 

R.D. McGill 749. 
41

 B. Porter, "ReWriting the Charter at 20 or Reading it Right: The Challenge of Poverty and Homelessness 

in Canada," Conference Proceedings at the Canadian Charter of Rights and Freedoms, Twenty Years Later 

(Ottawa: Canadian Bar Association, 2001). 
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Porter notes a widening gulf between Canada’s human rights culture and the 

international human rights movement.
42

 This view is echoed by much of the literature on 

the Canadian human rights regime.
43

 His concern is that our approach thus far to social 

and economic rights in Canada leaves us structurally incapable of redressing this gap. He 

and other scholars feel that the Canadian Charter of Rights and Freedoms would be the 

ideal venue in which to fulfill the promise of international guarantees such as the 

International Covenant on Economic Social and Cultural Rights, to which Canada is a 

signatory.
44

 

Courts in Canada need to interpret and apply the rights in the Charter in a 

manner that recognizes the interdependence and indivisibility of all human 

rights and to bring within its scope critical issues of poverty and 

homelessness among vulnerable groups. This means that social and 

economic rights such as the right to an adequate standard of living, 

including adequate food, clothing and housing, must be recognized as 

rights which can be claimed and adjudicated by way of existing Charter 

rights, as well as through other areas of law.
45

 

 

Constitutional protection is an ambitious goal, with which we do not disagree, however, 

practicality sometimes may require a more incremental approach to change.  

For instance, Lynn Iding agrees that positive economic rights must be interpreted 

to exist under the Charter, but equality protections in human rights legislation can also 

have a positive impact:  

                                                 
42

 B. Porter, "Judging Poverty: Using International Human Rights Law to Refine the Scope of Charter 

Rights" (2000) 15 J. of Law & Soc’l Pol. See also M. Jackman and B. Porter, “Socio-Economic Rights 

Under the Canadian Charter” in M. Langford, ed, Social Rights Jurisprudence: Emerging Trends in 

International and Comparative Law (New York: Cambridge University Press, 2007). 
43

 B. Porter, "Socio-Economic Rights Advocacy - Using International Law: Notes from Canada" (1999) 2 

Economic and Social Rights Review, online: CERA <http://www.equalityrights.org/cera/docs/treaty.htm> 

(date accessed: April 20, 2008). See also L.A. Iding, “In a Poor State: The Long Road to Human Rights,” 

(2003) 41 Alta. L. Rev. 513 – 525.  
44

 M. Jackman and B. Porter, supra note 42. 
45

 B. Porter, supra note 42 at 3.  
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The line between negative and positive rights is not always clear. 

Prohibition of discrimination, if applied to its full extent, may have the 

implicit effect of creating a positive right if the only thing preventing a 

claimant from accessing the goal in question is discrimination
46

  

 

In other words, protection from discrimination can have substantive results through 

human rights regimes, which also have the benefit of dedicated administrative resources 

and jurisdiction over public and private actors. 

The notion of the false dichotomy between negative and positive rights - the 

indivisibility of human rights - has also been cited by others as a justification for taking 

the step towards broader social and economic rights protection under the Charter and the 

CHRA, which already recognize the obligation for substantive equality protections. 

Martha Jackman argues that “recognizing social and economic rights as fundamental 

components of equality rights is consistent with the evolving equality rights analysis of 

the Supreme Court of Canada, as well as with its emerging jurisprudence on the role of 

international law in interpreting the Canadian Charter and human rights legislation.”
47

  

Thus, including such positive rights in human rights legislation would affirm the inherent 

connection between social and economic rights and equality rights, ensuring that 

protection for claimants is real and not downgraded to mere lip service to “principles”
48

 

and, perhaps most importantly, ensuring access to justice. Jackman states: 

A procedure for claiming social and economic rights must respond to the 

needs of the most disadvantaged members of society. Human rights 

tribunals are more accessible, less expensive and less tied to legal 

procedures than are the courts. Advocates before human rights tribunals do 

                                                 
46

 L. Iding, supra note 43 at para 22.  
47

M. Jackman and B. Porter, "Women's Substantive Equality and the Protection of Social and Economic 

Rights Under the Canadian Human Rights Act," in Women and the Canadian Human Rights Act: A 

Collection of Policy Research Reports (Ottawa: Status of Women Canada, 1999) at 10. See also Health 

Services and Support – Facilities Subsector Bargaining Assn. v. British Columbia, [2007] 2 S.C.R. 391, 

[2007] 2 S.C.R. 391, 2007 SCC 27 [hereinafter “Health Services”].. 
48

 M. Jackman and B. Porter, ibid. at 10. 
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not need to be lawyers, and tribunal members can be chosen for their 

expertise in human rights, without the requirement that they have formal 

legal training or accreditation. Racialized women, women with disabilities, 

and other members of equality seeking groups are better represented on 

human rights tribunals than on courts. Human rights tribunals will therefore 

provide a more accessible and responsive forum for the consideration of 

social and economic rights claims.
49

 

 

These arguments have also led legal scholars to advocate the much more straightforward 

inclusion of “social condition” or “poverty” in human rights legislation as a pragmatic 

and feasible part of a more comprehensive scheme involving not only the administrative 

branch of government, but also the executive and the courts. 

Some time ago Martha Jackman posited that the failure to include poverty under 

provincial and federal human rights codes constitutes a violation of s. 15 of the Charter.
50

 

She encouraged the courts to read into human rights codes “poverty” as a prohibited 

ground of discrimination.  Jackman supports the use of human rights codes to provide 

protection to Canadians living in poverty since the codes prohibit discrimination on the 

basis of “services, goods and facilities; discrimination in accommodation and 

employment; and discriminatory publications”
51

. Hence, human rights codes, in addition 

to being more accessible, have a more direct impact on the daily interactions of 

Canadians living in poverty. Jackman highlights that legislation protecting historic and 

systemic discrimination has not helped those whom she believes are suffering from the 

greatest disadvantage. She concludes that such an omission “reflects, reinforces, and 

facilitates continued systemic bias against them in Canadian society”.
52

 

                                                 
49

 Ibid. at 21.  
50

 M. Jackman, “Constitutional Contact with the Disparities in the World: Poverty as a prohibited ground of 

discrimination under the Canadian Charter and human rights law,” (1994) 2 Rev. Const. Studies 76. 
51

 Ibid. at 111. 
52
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Electronic copy available at: https://ssrn.com/abstract=2123483Electronic copy available at: https://ssrn.com/abstract=2123483



 23 

In a similar vein, Sheilagh Turkington has advocated the expansion of the grounds 

of discrimination under the Ontario Human Rights Code to include poverty.
53

 According 

to Turkington, one of the benefits of including “povertyism” in human rights legislation 

is that complainants are given access to the remedial potential of Boards of Inquiry which 

can, among other remedies, require extensive education and training on “issues 

surrounding the protected ground found to have been discriminated against”.
54

 Another 

benefit of the remedial powers of the Boards of Inquiry is the power of on-going 

monitoring. Turkington also highlights the mandate of a human rights commission to 

educate and the role this could play in opening dialogue and fostering understanding. 

Finally, including a ground of poverty would allow a mechanism for individuals living in 

poverty to gain access to the goods, services and facilities which they may have 

otherwise been denied.  Turkington emphasizes that the inclusion of “povertyism” in the 

provincial human rights code must be borne of a process of consultation with those who 

would be affected by its inclusion, the poor. Hence “the addition of ‘poverty’ cannot be a 

strictly legal strategy; it must be primarily both social and political.”
55

 Finally, echoing 

the general view in the academic literature, she argues that reform of human rights codes 

(by adding poverty as a prohibited ground of discrimination) should only be seen as one 

element of an overall strategy to eliminate poverty, not as a solution in and of itself. 

The arguments of both Jackman and Turkington highlight the unique forum of 

human rights commissions for addressing the situation of social and economic 

disadvantage and social condition. This in turn raises the important issue of institutional 

                                                 
53

 S. Turkington, “A Proposal to Amend the Ontario Human Rights Code: Recognizing Povertyism”, 

(1993) 9 J. L. & Soc Pol’y 134. 
54

 Ibid. at 169. 
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competence, which also has been addressed in the academic literature.  Human rights 

scholar A. Wayne MacKay argues that “due to their flexibility and accessibility, Human 

Rights Tribunals should supplement the role of the courts and legislatures in giving effect 

to social and economic rights, which should form part of a holistic package of rights in 

Canada.”
56

 Not only does implementation of social and economic rights through 

administrative tribunals respect the principle of legislative supremacy, they also provide 

more flexibility in remedies and dispute resolution mechanisms. Furthermore, human 

rights tribunals have additional jurisdiction over the private sector, and are more 

accessible to claimants in terms of costs than the courts. Thus, the addition of social 

condition to the CHRA would provide a dimension of supplemental protection to 

Canadians which is currently lacking in the federal human rights scheme, while 

remaining consistent with it.  This sentiment was echoed by the Review Panel in the 

LaForest Report:  

None of the current grounds are specifically economic in nature. However, 

we certainly came to understand the close connection between many of the 

current grounds and the poverty and economic disadvantage suffered by 

those who share many of the personal characteristics already referred to in 

the Act.
57

 

 

Murray Wesson puts the protection afforded in a slightly different way. 

“Dignity”, he argues, “is the touchstone of equality”.
58

 Equality must refer to equality of 

something – be it resources, or opportunity. In a sense, social and economic rights aim at 

both of these. The addition of social condition as a prohibited ground of discrimination in 

the CHRA also aims for equality of dignity and that is certainly an integral piece in the 

                                                 
56

 A. Wayne Mackay, “Social and Economic Rights in Canada: What Are They and Who Can Best Protect 

Them?” Canadian Issues (Montreal: Fall 2007) 37- 41, at 37.  
57

 LaForest Report, supra note 3 at chapter 17e.  
58

 M. Wesson, “Social Condition and Social Rights” (2006) 69 Sask. L.R. 101 at para 5.  

Electronic copy available at: https://ssrn.com/abstract=2123483Electronic copy available at: https://ssrn.com/abstract=2123483



 25 

larger puzzle of addressing social and economic disadvantage.  To meet this objective, 

Wesson proposes that social condition be defined as “those individuals who cannot 

reasonably be expected to meet their socio-economic needs with their own resources.”
59

  

In other words, it would include both those reliant on social services and those who need 

them.  While Wesson is one of few commentators that actually propose a definition of 

social condition, the emphasis on socio-economic disadvantage by all of the above 

commentators is consistent with the current approach to defining social condition in those 

jurisdictions that recognize it, which we will discuss in the next section. 

 

II. What is Social Condition and How has it been Defined? 

A. Context: The Broad and Purposive Approach to Anti-Discrimination Laws 

At least since the 1960s, Canada has attacked the pernicious problems of 

discrimination by way of increasingly comprehensive human rights codes. The high cost 

and limited success of pursuing discrimination complaints in courts
60

 and the relative 

ineffectiveness of quasi-criminal statutes, led to the adoption of an administrative model 

in the form of human rights commissions. These commissions have a multi-faceted 

mandate including the resolution of individual complaints, advice to governments, 

education and community outreach. These agencies were intended to be more accessible 

to the victims of discrimination and in theory provide more speedy resolution of disputes. 

The focus of the commissions’ work is conciliatory and settlement-focused but more 

                                                 
59

 Ibid at 106, para 16. 
60

 Christie v. York [1940] S.C.R. 13. 
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adversarial and adjudicative tribunals are available as a harder-line approach or, as the 

late Walter Tarnopolsky called it, as the “iron hand in the velvet glove.”
61

 

Over the years human rights codes became increasingly comprehensive as more 

grounds of discrimination were added and the number of complaints grew. The range of 

services offered by human rights commissions also grew, although there was not always a 

corresponding increase in their budgets. The comprehensive nature of human rights codes 

was judicially noted in the Supreme Court of Canada as a central reason for denying a 

claim for a tort of discrimination in the courts.
62

 However, courts as well as commissions 

have continued to play an important role in shaping human rights law as courts must 

interpret the scope of the statutes and be available for review and appeal of Commission 

and Tribunal decisions. 

Human rights statutes in Canada cover three primary areas, including 

employment, accommodations, and services, both in the public and private sectors.  The 

purpose of this comprehensive scheme can be best explained by section 2 of the CHRA: 

2. The purpose of the Act is to extend the laws in Canada to give 

effect, within the purview of matters coming within the legislative 

authority of Parliament, to the principle that all individuals should 

have an opportunity equal with other individuals to make for 

themselves the lives that they are able and wish to have and to 

have their needs accommodated, consistent with their duties and 

obligations as members of society, without being hindered in or 

prevented from doing so by discriminatory practices based on 

race, national or ethnic origin, colour, religion, age, sex, sexual 

orientation, marital status, family status, disability or conviction 

for an offence for which a pardon has been granted.
63

 

 

 

                                                 
61

 W. Tarnopolsky, “The Iron Hand in the Velvet Glove”: Administration and Enforcement of Human 

Rights Legislation in Canada” (1968), 46 Can. Bar Rev. 565. 
62

 Seneca College v. Bhaudaria [1981] 2 S.C.R. 181. 
63

 CHRA, supra note 1, s. 2 as am. by S.C. 1996, c. 14, s.1. 
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The Commission, on behalf of the complainant, must establish that the respondent 

discriminated, directly or indirectly, on a prohibited ground under the CHRA.  The 

discrimination caused by the practice of the respondent must be one included under the 

provisions and jurisdiction of the CHRA.  The pursuit of substantive equality for all 

persons has been primarily affected by giving human rights legislation a broad and liberal 

interpretation. 

 Human rights statutes were designed to be remedial and focused on compensating 

the victims rather than punishing the perpetrators of discrimination and the courts 

adopted a broad and purposive interpretation of these statutes. Discrimination was 

broadly defined as being both intentional and unintentional, so that actions or rules with 

an unintended adverse effect on particular groups or individuals were found to also be a 

violation of the statutes.  Indeed, the courts have treated human rights codes as quasi-

constitutional in nature and thus above a regular statute while being less than 

constitutional in nature.  As quasi-constitutional documents, human rights codes enjoy 

similar principles of interpretation afforded to constitutional documents, including a 

“large and liberal”, purposive and contextual approach.  This principle was best described 

by McIntyre J. in O’Malley regarding the Ontario Human Rights Code: 

The accepted rules of construction are flexible enough to enable the Court 

to recognize in the construction of a human rights code the special nature 

and purpose of the enactment … and give to it an interpretation which will 

advance its broad purposes.  Legislation of this type is of a special nature, 

not quite constitutional but certainly more than the ordinary -- and it is for 

the courts to seek out its purpose and give it effect.  The Code aims at the 

removal of discrimination.  This is to state the obvious.  Its main approach, 

however, is not to punish the discriminator, but rather to provide relief for 

the victims of discrimination. It is the result or the effect of the action 

complained of which is significant.  If it does, in fact, cause 

discrimination; if its effect is to impose on one person or group of persons 

Electronic copy available at: https://ssrn.com/abstract=2123483Electronic copy available at: https://ssrn.com/abstract=2123483



 28 

obligations, penalties, or restrictive conditions not imposed on other 

members of the community, it is discriminatory.
64

 

The result of this approach is to ensure the intent and purpose of the CHRA – to eliminate 

discrimination - is given effect and respect without being unduly restricted by strict rules 

of interpretation.   

 However, commissions have to balance the protection of people against 

discrimination, with the fair treatment of those who have allegedly discriminated.
65

 One 

way of providing this balance is to provide reasonable defences to employers and service 

providers in both the public and private sectors.  In addition to some specific defences for 

mandatory retirement (in some cases), pension schemes, and valid equity programs, the 

main justifications are in the form of bona fide justifications or qualifications. The burden 

of establishing these justifications rests with the respondents to establish on a balance of 

probabilities, once the claimant has proven discrimination on a similar standard of proof. 

It is noteworthy that these justifications are not called defences because if a justification 

is established there is deemed to have been no discrimination at the end of the day. 

 Bona fide justifications used to be reserved for cases of direct or intentional 

discrimination while a duty to accommodate up to the point of undue hardship was used 

for cases of indirect or adverse effects discrimination. There is now one unified 

justification test for discrimination whether the form of discrimination is direct or 

indirect. In a pair of cases, Meiorin
66

 and Grismer,
67

 the Supreme Court articulated the 

test in the following terms: 

                                                 
64

 O’Malley v. Simpsons Sears [1985] 2 S.C.R. 536 at 547 (emphasis added).  
65

 The difficulty of striking this balance is exemplified in Blencoe v. British Columbia (Human Rights 

Commission), [2000] 2 S.C.R. 307. 
66

 British Columbia v. B.C.G.S.E.U., [1999] 3 S.C.R. 3 [hereinafter “Meiorin”]. 
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1. Whether or not the standard (procedure) was adopted for a purpose rationally 

connected to performance of the function being performed; 

2. Whether the particular standard was adopted in a good faith belief that it is 

necessary to the fulfillment of the legitimate purpose or goal; 

3. Where the standard is reasonably necessary to accomplish the legitimate purpose 

or goal, the defendant may claim it cannot accommodate persons with the 

characteristics of the claimant without incurring undue hardship, whether the 

hardship takes the form of impossibility, serious risk or excessive cost.
68

 

 

 This is a high standard to meet and it has essentially been incorporated directly 

into section 15 of the Canadian Human Rights Act.
69

 The effect of this new test for 

justification is to emphasize a point made earlier in Central Okanogan School District v. 

Renaud
70

 that some degree of hardship on the part of both public and private respondents 

is acceptable and to justify alleged discrimination the respondent must show that the 

burden is undue, even after all available options have been explored. As part of 

promoting human rights, justifications, unlike the grounds of discrimination, are to be 

strictly construed. 

The flavour of the Meiorin decision is revealed in the following quotations from 

the case, which started as a decision by a human rights tribunal based upon a complaint 

of sex discrimination.  Madame Justice McLachlin, as she then was, speaking for the 

Court, makes the following statements about the nature of equality and discrimination: 

41     Although the practical result of the conventional analysis 

may be that individual claimants are accommodated and the 

particular discriminatory effect they experience may be 

alleviated, the larger import of the analysis cannot be ignored. It 

bars courts and tribunals from assessing the legitimacy of the 

standard itself. Referring to the distinction that the conventional 

analysis draws between the accepted neutral standard and the duty 

                                                                                                                                                 
67

 B.C. Superintendant of Motor Vehicles v. B.C. (Council of Human Rights), [1999] 3 S.C.R.  868 

[hereinafter “Grismer”]. 
68

 Ibid. 
69
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to accommodate those who are adversely affected by it, Day and 

Brodsky, supra, write at p. 462: 

 

     The difficulty with this paradigm is that it does not challenge 

the imbalances of power, or the discourses of dominance, such as 

racism, able-bodyism and sexism, which result in a society being 

designed well for some and not for others. It allows those who 

consider themselves "normal" to continue to construct institutions 

and relations in their image, as long as others, when they 

challenge this construction are "accommodated". 

 

     Accommodation, conceived this way, appears to be rooted in 

the formal model of equality. As a formula, different treatment 

for "different" people is merely the flip side of like treatment for 

likes. Accommodation does not go to the heart of the equality 

question, to the goal of transformation, to an examination of the 

way institutions and relations must be changed in order to make 

them available, accessible, meaningful and rewarding for the 

many diverse groups of which our society is composed. 

Accommodation seems to mean that we do not change procedures 

or services, we simply "accommodate" those who do not quite fit. 

We make some concessions to those who are "different", rather 

than abandoning the idea of "normal" and working for genuine 

inclusiveness… 

 

42     This case, where Ms. Meiorin seeks to keep her position in a 

male-dominated occupation, is a good example of how the 

conventional analysis shields systemic discrimination from 

scrutiny.  This analysis prevents the Court from rigorously 

assessing a standard which, in the course of regulating entry to a 

male-dominated occupation, adversely affects women as a group. 

Although the Government may have a duty to accommodate an 

individual claimant, the practical result of the conventional 

analysis is that the complex web of seemingly neutral, systemic 

barriers to traditionally male-dominated occupations remains 

beyond the direct reach of the law. The right to be free from 

discrimination is reduced to a question of whether the 

"mainstream" can afford to confer proper treatment on those 

adversely affected, within the confines of its existing formal 

standard. If it cannot, the edifice of systemic discrimination 

receives the law's approval. This cannot be right.
71
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These observations about the nature of equality, the purpose of accommodation and the 

value of a substantive effects-based analysis are valuable in understanding the 

sometimes-subtle process of exclusion.  Acknowledging that the advocated purpose of 

human rights legislation is the “removal of discrimination”, accommodation, and 

substantive social equality, the inclusion of “social condition” in the CHRA would 

certainly be an appropriate means to this end.   

 Justifications within human rights codes can be distinguished from the section 1 

reasonable limits clause in the Charter of Rights by the broader societal focus of the 

latter. Justifications are to be considered in the specific context of the case in issue 

whereas the broader language of section 1 of the Charter allows for larger policy 

considerations (even beyond the particular case in issue) to be weighed in the balance. In 

spite of this distinction, some provinces, such as Nova Scotia and Alberta, do provide a 

reasonable limits defence within their statutes.
72

 The possible inclusion of this larger 

defence was advocated in our earlier paper to the La Forest Review Panel and will be 

discussed later on in the section on recommendations.
73

 

   This rather lengthy contextual analysis is intended to set the stage for the need to 

define social condition in a manner that fits within the equality world as articulated in the 

various human rights codes and the Charter of Rights. The broad definition of economic 

and social rights as defined at the international level (discussed later) does not fit as 

easily within the current model. Economic and social rights are defined internationally as 

positive rights that would entitle people to programs, services and benefits that go beyond 

rights of non-discrimination. This would involve human rights commissions in a 

                                                 
72

 Human Rights Act, R.S.N.S. 1989, c. 214, s. 6(f)(ii), as am. by S.N.S. 1991, c. 12 and Alberta Human 
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 A.W. MacKay, T. Piper and N. Kim, supra note 4 at 151-153. 
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regulatory role that would involve changes to the administrative structure that go beyond 

the mandate of this study. We will also return to this point in the recommendations 

section.  

B. Provincial Approaches 

1. “Social Condition” 

a) Quebec 

In our 1999 paper, we provided a comprehensive review of the Quebec 

experience with the inclusion of social condition as a prohibited ground of 

discrimination, which has been part of the Quebec Charter of Human Rights and 

Freedoms since its adoption in 1975.
74

  Section 10 reads: 

10. Every person has a right to full and equal recognition and exercise of his 

human rights and freedoms, without distinction, exclusion or preference based on 

race, colour, sex, pregnancy, sexual orientation, civil status, age except as 

provided by law, religion, political convictions, language, ethnic or national 

origin, social condition, a handicap or the use of any means to palliate a handicap. 

 

Discrimination exists where such a distinction, exclusion or preference has the 

effect of nullifying or impairing such right.   

 

The non-discrimination right in section 10 is exercisable as a modality of a certain right, 

such as the right to non discrimination in employment (section 16 to 19), in the 

completion of a juridical act, such as a contract for goods, services or accommodations 

(sections 12 to 13), or in the posting of notices (section 11).  While there is a general 

defence provision at section 9.1 for the exercise of “fundamental freedoms and rights” 

(i.e. those in section 1 to 9, such as freedom of expression),
75

 the equality provisions in 
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the Quebec Charter are made explicitly subject only to specific exceptions, such as 

discriminating on the basis of age as provided by law (section 10), leasing rental premises 

to a family member (section 14), making distinctions in employment based on aptitudes 

or for an ameliorative purpose (section 20), or making distinctions on specified grounds 

based on actuarial data in an insurance or pension plan (section 20.1).  Consistent with 

Supreme Court jurisprudence on s.10, the Quebec tribunal and courts generally approach 

section 10 on the basis of a three part test: 

À la lecture de l'art. 10 de la Charte des droits et libertés de la personne, trois 

éléments doivent être présents pour qu'il y ait discrimination : (1) "une distinction, 

exclusion ou préférence", (2) fondée sur l'un des motifs énumérés à l'art. 10 et (3) 

qui "a pour effet de détruire ou de compromettre" le droit à la pleine égalité dans 

la reconnaissance et l'exercice d'un droit ou d'une liberté de la personne.76 

Recently, the Supreme Court of Canada has also confirmed that the Meorin approach 

should apply equally in the Quebec context.
77

 

At the time of our 1999 research paper, Quebec was the only jurisdiction in 

Canada with social condition protection and through judicial consideration, academic 

analysis and the issuing of guidelines by the Quebec Commission, a definition of the 

ground was formulated over the course of approximately 20 years.  The key elements that 

are defined as part of “social condition” include: 

                                                                                                                                                 
9.1 In exercising his fundamental freedoms and rights, a person shall maintain a proper regard for 

democratic values, public order and the general well-being of the citizens of Québec. 

In this respect, the scope of the freedoms and rights, and limits to their exercise, may be fixed by 

law. 

In Irwin toy ltd. v. Quebec (Attorney general), [1989] 1 S.C.R. 927, the Supreme Court applied section 9.1 

to justify a limit on freedom of expression under the Quebec Charter in the same way it applied section 1 

under the Canadian Charter. 
76

 Forget c. Québec (Procureur Général), [1988] 2 R.C.S. 90, applied more recently in Brossard (Town) v. 

Quebec (Commission des droits de la personne), [1988] 2 S.C.R. 279 
77

 Quebec (Commission des droits de la personne et des droits de la jeunesse) v. Maksteel Québec Inc., 

[2003] 3 S.C.R. 228 at para. 12. 
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- An objective component regarding the economic rank or social standing 

of an individual based on factors such as income, occupation or level of 

education and a subjective component regarding the value attributed to 

an individual based on social perceptions or stereotypes associated with 

factors such as income, occupation or level of education;
78

 in other 

words, level of income may be an objective element of social condition 

but it is the impact of that level on the position a person holds in society 

that is an element of social condition;
79

 

 

- Social condition is more dynamic than the concept of social origin; it 

encompasses one’s social origin and refers to a present situation rather 

than one’s background or history;
80

 

 

- Social condition should be looked at holistically and based on the 

ensemble of factors within the social context; not all criteria (e.g. 

income, occupation and education) need be present to establish 

discrimination based on social condition
81

 and an openness to looking at 

the multiplicity of factors influencing discrimination should be 

encouraged;
82

  

 

- Social condition can be a temporary state and need not be immutable like 

sex or race;
83

 and 

 

- All members of a certain social condition need not be targeted by the 

measure nor need social condition be the only basis for discrimination.
84
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 See Gauthier, supra note 6, Centre Hospitalier Regina Limitée c. Commission des droits de la personne 

du Québec et Laurin (1985), 7 C.H.R.R. D/3359, D’Aoust c. Vallières, (1994) 19 CHRR D/322 (TDPQ),  

Leroux et CDPQ c. J.M. Brouillette Inc., [1994] JTDPQ no 16. 
79

 Québec (CDP) c. Whittom (re Drouin), [1997] A.Q. no 2328 (C.A.).  Put another way, Alberte Ledoyen 

in La Condition Sociale comme critère de discrimination : document de travail (Montreal :  Commission 

des droits de la personne, January 1994) at 8, emphasized the need to examine social condition in the 

context of socio-economic hierarchal structures in society : 

Rappelons que selon le dictionnaire, le terme « condition » (sociale) désigne toute situation ayant 

un impact sur la place attribuée à une personne dans la hiérachie sociale.  La définition du concept 

recouvre à la fois des éléments objectifs (situation) et subjectifs (attribuée). Puisqu’elle lui est 

attribuée, la condition sociale d’un individu découlerait donc d’un jugement porté à son sujet, 

assoicant sa situation objective à une categorie sociale spécifique, laquelle découle d’un schème 

mental de référence...Cette hiérarchie sociale, les positons qu’elle implique, proviennent de visions 

du monde spécifique à ce type de sociétés, soit d’une cosmogonie particulière, source de la 

tradition et de l’organisation sociales, que légitime les positions sociales individuelles et 

collectives.  
80

 Gauthier, supra note 6; D’Aoust, supra note 78; Quebec, National Assembly, Commission permanente 

de la Justice, Journal des débats (3e sess., 30e leg.) at B-5044 (J. Morin). 
81

 Gauthier, supra note 6. 
82

 Quebec, Commission des droits de la personne et des droits de la jeunesse, Lignes directrices sur la 

condition sociale (March 2004) [hereinafter “Lignes directrices”]. 
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 Gauthier, supra note 6. 
84

 Guay et Commission des droits de la personne et des droits de la jeuness c. Briand, [1997] JTDPQ no 
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In summary, the Quebec definition of social condition includes both social and 

economic aspects and is much more dynamic and flexible than more traditional grounds 

of discrimination, such as sex or race, may be.  Moreover, the case law developed to 

approach social condition in a manner that emphasized the purpose of human rights 

legislation,
85

 rejecting early decisions that indicated a doctor’s level of income
86

 or being 

a judge
87

 could constitute a social condition deserving of human rights protection or that 

found that being a recipient of social assistance was not a social condition.
88

 

Since our 1999 paper, the broad definition of social condition aimed at situations 

of socio-economic disadvantage has been consistently confirmed by Quebec courts and 

the Tribunal.  Receipt of social assistance has repeatedly been found to be a social 

condition by the Tribunal and the courts.  This has occurred most often in the area of 

tenancy where landlords have refused to rent premises to social assistance recipients 

based on assumptions of their ability to pay,
89

 even if it was only an influential factor in a 

discriminatory practice.
90

  Receipt of social assistance was also found to ground a 
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 See e.g. Couet c. Québec (Procureur general), [1997] A.Q. no 3559, finding that the status of being a 

“snowbird” could not found a claim based on social condition because it did not engage social prejudices 

based on one’s place in society, education or income. 
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 Guimond c. Université de Montréal, [1985 ] 1985-03-29 (C.S.). But see Skelly and Quebec Human 

Rights Commission v. O’Hashi, [1996] JTDPQ no. 32 at para. 62, finding that there was no harassment 
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two professionals working in the field of health care services. Although their respective duties are different, 

both of them have substantially the same social condition.”  
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 Droit de la famille - 1473, (1991) R.D.F. 691 (C.S.); see Vaillancourt c. Centre communautaire juridique 

Laurentides-Lanaudière, J.E. 93-1412 (C.S.), where being an articling student compared to a full member 

of the Bar could not found a claim based on social condition. 
88

 Québec (Commission des droits de la personne) c. Paquet, (1981) 2 C.H.R.R. D/444 (C.P.), overturned 

in Gauthier, supra note 6. 
89

 See e.g. J.M. Brouillette, supra note 78; Reeves et Québec (CDPDJ) c. Fondation Abbé Charles-Émile 

Gadbois, [2001] JTDPQ no 13; Lavigne et Québec (CDPDJ) c. Latreille, [2000] JTDPQ no 12.  
90

 Commission des droits de la personne et des droits de la jeunesse c. Huong, [2005] JTDPQ no 4, at para. 

33: “Le Tribunal tient à rappeler qu’il n’est pas nécessaire que le refus de louer le logement repose 

uniquement sur un motif discriminatoire: il suffit en effet que le motif discriminatoire ait eu un influence 

sur la décision prise.”  
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complaint of discrimination in the context of services in Sejko c. Gabriel Aubé inc.  In 

that case, a company refused to complete a purchase contract with a social assistance 

recipient because of assumptions that she had more free time to cause problems given 

that she was not employed.
91

   In Lambert c. Québec (Procureur général), the Quebec 

Court of Appeal found that a distinction on social condition existed against beneficiaries 

of a work assistance program receiving public assistance because they were paid an 

hourly wage lower than the minimum wage.  However, in that case, the Court decided no 

discrimination existed because the program was designed to benefit participants in the 

program so the distinction did not offend human dignity.
92

  

In addition to receipt of public assistance, one’s type of occupation was found to 

ground a claim in social condition in Bia-Domingo c. Sinatra.
93

  The Tribunal found that 

a landlord discriminated in refusing to rent to a freelance writer whose type of work was 

associated with a low level of income.  Drawing on expert evidence presented by the 

Commission, the Tribunal noted that freelance or precarious work fit within the 

recognized definition of social condition: 

Le travail à la pige ou le travail précaire comporte donc certains des éléments de 

la condition sociale.  Il s’agit essentiellement du type d’occupation et du faible 

revenu généré par ce travail. De plus, la situation des pigistes qui ont une 

occupation précaire comporte également une composante subjective puisque des 

perceptions se rattachent à ces diverses données objectives.  Par conséquent, le 

Tribunal conclut que les personnes qui occupent un travail de pigiste dont 

l’occupation est précaire et caractérisée par un faible revenu peuvent bénéficient, 

en vertu de la Charte, d’une protection à l’encontre de la discrimination fondée 

sur la condition sociale.
94
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 Sejko c. Gabriel Aubé inc., [1999] JQ no 2858 (CQ).  
92

 Lambert c. Québec (Procureur général), [2002] JQ no 364 (C.A.) leave to appeal to SCC dismissed: 

[2002] CSCR no 228.  See further infra Part II,C,1,c). 
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 Bia-Domingo et Québec (CDPDJ) c. Sinatra, [1999] JTDPQ no 19. 
94

 Ibid. at paras. 55-56.  See also Lignes Directrices, supra note 82 at 8: “En d’autres mots, seule la 
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The Tribunal also emphasized that social condition must be interpreted with sufficient 

flexibility to assure continued protection in the context of evolving political and social 

circumstances.
95

  This is consistent with the broad purposive approach taken to both the 

Canadian Charter of Rights and human rights code interpretation. 

 In line with this approach and in contrast with early cases on social condition, the 

courts have been reluctant to find thata professional occupation characterized by a higher 

level of income constitutes a social condition.  For instance, in Ordre des comptables 

généraux licenciés du Québec c. Procureur general du Québec, the Court of Appeal 

found being a licensed as opposed to a chartered accountant was not a social condition.
96

  

While noting that one’s profession can influence one’s social condition, the court 

emphasized the purpose of the CHRA to protect vulnerable groups in society who cannot 

easily escape their condition: 

[N]ous sommes très loin de la notion de condition sociale telle qu’elle a été cernée 

par la jurisprudence. Cette notion fait généralement référence au rang, à la place 

qu’occupe une personne dans la société.  Dans le contexte plus pointu d’une 

allégation de discrimination, cette notion a été appliquée à des personnes 

démunies ou vulnérables qui subissent leur condition sociale plutôt que d’en 

jouir.
97

 

 

Similarly, the Court of Appeal found that being an optician who is charged higher 

professional fees for having multiple places of business was not a social condition.
98

  

This is in line with the approach rejecting that one’s occupation or level of income alone, 

apart from social perceptions related to it, can constitute a social condition.
99

 

                                                 
95

 Bia-Domingo, ibid. at para. 45. 
96

 Ordre des comptables généraux licenciés du Québec c. Procureur general du Québec, [2004] J.Q. no 

4881 (C.A.). 
97

 Ibid. at para. 70. 
98

 Farhat c. Ordre des opticiens d’ordonnances du Québec, [1998] A.Q. no 3661. 
99

 See Québec (Procureur général) c Modes Cohoes Inc., [1993] A.Q. no 1852 (C.A.) at para. 17 : 

« L’appelante ne peut en outre prétendre que le droit de gagner sa vie serait inclus dans le motif de 
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As noted in our 1999 paper, the Court of Appeal recognized in Levesque v. 

Quebec (Attorney General), that the status of a student could be a social condition, 

although it was not found to be in that case where a student was cut off social assistance 

because she went back to school full-time and could benefit from student aid.
100

  More 

recently, in 2003, the Court of Appeal affirmed that level of education could determine 

one’s social condition, but found it did not in the context of an automobile accident 

insurance indemnity scheme where indemnities were accorded at different levels based 

on one’s level of education.
101

  Indeed, despite this openness to the possibility expressed 

by the Court of Appeal, there does not appear to be a case where the status of student or 

one’s level of education was found to ground a finding of discrimination based on social 

condition.  Two cases found that it was not discrimination based on social condition to 

require a certain level of education for employment or membership in a profession.
102

  

Indeed, in 2007, the Court of Appeal appeared to take a different approach in finding that 

the status of student could not be a social condition because it was deliberately chosen 

and could be changed,
103

 seemingly contradicting its past recognition that being a student 

could be a social condition and that social condition could encompass temporary states. 

                                                                                                                                                 
condition sociale puisque...notre Cour a déjà énoncé les facteurs d’évaluation de la ‘condition sociale’ que 

ne se limitent pas, loin s’en faut, au revenu d’une personne »;  see also Patry c. Barreau du Québec, [1991] 

A.Q. No. 1237 (Que. C.S.), finding that refusal of membership to the Bar because one was a police officer 

was not discrimination based on social condition because there was no reference to the class or social rank 

of the plaintiff. 
100

 (1987), 10 Q.A.C. 212 (C.A.). 
101

 Champagne c. Société de l’assurance automobile du Québec, [2003] JQ no 13948 (C.A.). 
102

 Québec (Procureur général) c. Choinière, [1999] JQ no 766 (C.S.), where preference was given to 

college graduates in a public service competition; Fleurent c Association des courtiers et agent immobiliers 

du Québec, [2004] JQ no 3902 (C.S.), where college courses were required for admission into the 

profession. 
103

 Harvey c. Québec (Procureur général), [2007] JQ no 892 (C.A.), rejecting an application for a class 

action on behalf of students who were prevented from paying into the Quebec Pension Plan under the Loi 

sur le régime de rentes du Quebec, which only workers paid into. 
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In contrast, the courts have been consistent in continuing to find that having a 

criminal record does not come within the definition of social condition.  As in other early 

cases, in 1981 in Commission des droits de la personne du Québec v. Ville de Beauport, 

it was held that a criminal record stems from one’s unlawful conduct rather than one’s 

social rank:  

. . . discrimination based on an individual’s criminal record is not based on the 

individual’s “social condition”, because it is not based on the position that he or 

she holds in society; rather, it is based on the unlawful conduct engaged in by the 

individual, regardless of the position he or she occupies in the social order.
104

 

In 1982, the Quebec National Assembly rejected a recommendation by the Quebec 

Commission that the Quebec Charter be amended to state that social condition should be 

interpreted as including having a criminal record, opting instead to enact s.18.2 of the 

Charter, which provides a limited protection against discrimination based on criminal 

conviction in the realm of employment.
105

   Courts have taken this as a confirmation that 

having a criminal record cannot be the basis of discrimination based on social condition.  

For instance, in Wagner c. ING, Le Groupe Commerce, Cie d’assurance, the Court of 

Quebec found that it was not discriminatory for an insurance company to treat a contract 

as void ab initio because the complainant did not disclose her partner’s criminal record.  

It held : 

Le fait d’avoir un ou des antécédents judiciares n’est pas, non plus, une condition 

sociale au sens de l’article 10 de la Charte des droits et libertés de la personne.  

On ne peut conclure autrement car, ce serait alors reconnaître à celui qui a 

contrevenu aux règles de la société qui visent à assurer protection et 

                                                 
104

 [1981] C.P. 292, as translated in Maksteel, supra note 77. 
105

 Quebec Charter, supra note 27, s. 18.2.  Section 18.2 currently reads: “No one may dismiss, refuse to 

hire or otherwise penalize a person in his employment owing to the mere fact that he was convicted of a 

penal or criminal offence, if the offence was in no way connected with the employment or if the person has 

obtained a pardon for the offence.” 
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épanouissement pour tous, un droit du seul fait que cette situation particulière de 

contrevenant santionné soit assimilée à la condition sociale.
106

 

 

In the same vein, in St-Jacques c. Phil Larochelle Equipement Inc, the Tribunal held that 

being charged with an offence, as opposed to having a criminal conviction, could not be a 

social condition.
107

 

In summary, while the definition of social condition has remained relatively stable 

over the last decade or so and has emphasized a purposive approach in protecting 

vulnerable socio-economic groups, the cases have also tended to confine social condition 

almost exclusively to the receipt of social assistance.  The Bia-Domingo case recognized 

that low income associated with precarious types of work could also fall under social 

condition and the door to recognizing level of education as the basis for social condition 

has not been closed.  However, almost all successful findings of discrimination have 

focused on receipt of public assistance, which, as will be reviewed in the next section, is 

already recognized as a ground of discrimination in many other provincial human rights 

codes.   

b) New Brunswick  

The New Brunswick Human Rights Act
108

 was amended in 2004 to include “social 

condition” as a prohibited ground of discrimination.  This amendment came into force 

January 31, 2005.
109

  Along with the inclusion of “social condition” as a ground of 

                                                 
106

  (2001) JQ no 1409 (CQ) at paras 20-21. 
107

 [1998] JTDPQ no 37. 
108

 New Brunswick Human Rights Act, R.S.N.B. 1973, c. H-11, s. 2, as am. by An Act to Amend the Human 

Rights Act, R.S.N.B. 2004, c.21 [hereinafter NBHRA]. 
109

 An Act to Amend An Act to Amend the Human Rights Act, R.S.N.B. 2004, c.44, delaying the coming into 

force of the adding of social condition as a prohibited ground until January 31, 2005. 
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discrimination, the amendment included a definition of the term in section 2 of the 

NBHRA: 

“social condition”, in respect of an individual, means the condition of 

inclusion of the individual in a socially identifiable group that suffers from 

social or economic disadvantage on the basis of his or her source of 

income, occupation or level of education;
110

 

 

Prior to this amendment, New Brunswick did not have any economically-related ground 

of discrimination, such as receipt of public assistance or source of income, in its human 

rights legislation.  The amendment to include “social condition” was supported by the 

2004 New Brunswick Human Rights Commission, Position Paper on Human Rights 

Renewal in the Province of New Brunswick
111

, which relied on the LaForest Report, 

among others, as justification of its position supporting the addition of “social condition”.  

The effect the amendment would have on existing governmental statutes and 

programs was the only argument for not adding social condition identified by the paper.  

In response to this argument against the addition of social condition, section 7.01 of the 

NBHRA was included, it states as follows,  

Despite any provision of this Act, a limitation, specification, exclusion, 

denial or preference on the basis of social condition shall be permitted if it 

is required or authorized by an Act of the Legislature.
112

 

 

This exclusion is unique amongst the three Canadian jurisdictions that protect social 

condition under their human rights legislation.  The effect of this exclusion would appear 

to exempt Acts of the New Brunswick legislature from being subjected to human rights 

                                                 
110

  NBHRA, supra note 108. The NBHRA is divided into a number of different protected areas of 

discrimination, each with their own list of protected grounds: employment (section 3), property interests 

and housing (section 4), services (section 5), publications (section 6), and professional, business and trade 

associations (section 7).  Social condition has been added as a protected ground in each section. 
111

 New Brunswick, Human Rights Commission, Position Paper on Human Rights Renewal in the Province 

of New Brunswick (Fredericton: New Brunswick Human Rights Commission, 2004) at 7. 
112

 NBHRA, supra note 108, s.7.01. 
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scrutiny with respect to social condition, as well as decisions taken pursuant to those 

Acts.   

 To date, no complaint based on the ground of “social condition” has reached the 

stage of going before the New Brunswick Board of Inquiry, and as such there are no 

decisions on record.  However, there is guidance from the New Brunswick Human Rights 

Commission’s Guideline on Social Condition
113

 about how to interpret the sections of the 

NBHRA relating to “social condition”.  The NBHRC Guideline explicitly states that the 

grounds protected under the NBHRA are to be interpreted in line with Canada and New 

Brunswick’s obligations under the Charter and the International Covenant on Economic, 

Social and Cultural Rights.
114

  The NBHRC Guideline specifically refers to New 

Brunswick’s commitments under Article 11 of the ICESCR, where it, along with the rest 

of Canada, has agreed to uphold the “right to a decent standard of living.”
115

  It should be 

noted that although this commitment does exist, the protection of social condition under 

the NBHRA does not confer any positive rights on those protected by it.   

 The NBHRC Guideline further states that the interpretation of the ground of social 

condition should follow the Quebec case law on this ground.  The NBHRC Guideline 

advocates that judicial bodies interpret the ground in accordance with the Quebec case of 

Gauthier
116

, stating that the NBHRA definition of “social condition”, 

…contains an objective element and a subjective element. The objective 

element is the occupation, source of income or level of education of a 

person. The subjective element is society’s perception of these objective 

facts.
117

 

                                                 
113

 New Brunswick, Human Rights Commission, Guideline on Social Condition, adopted on January 27, 

2005 [hereinafter NBHRC Guideline]. 
114

 ICESCR, supra note 31. 
115

 NBHRC Guideline, supra note 113 at page 3, paraphrasing Article 11 of the ICESCR. 
116

 Gauthier, supra note 6. 
117

 NBHRC Guideline, supra note 113 at 3. 
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Furthermore, the NBHRC Guideline follows a number of Quebec cases in its issuance of 

the following directive,  

According to court and tribunal decisions, only one of the above factors 

(source of income, occupation or level of education) need be present in 

order for discrimination on the basis of social condition to occur, but any 

combination of these factors is also sufficient. A person’s social condition 

may be the person’s actual social status, or merely a perceived social 

condition upon which discrimination is based. Social condition may also 

be a temporary condition, such as unemployment.
118

 

 

The NBHRC Guideline identifies situations and circumstances in which there 

would likely be a finding of discrimination based on “social condition” under each of the 

areas of: housing, employment, the service sector, and other. Under the area of housing, 

the NBHRC Guideline states that,  

Discrimination based on social condition occurs when a landlord refuses 

to rent to someone based on the assumption that he or she is unable to pay 

simply because he or she is receiving social assistance, employment 

insurance, disability insurance or a pension.
119

  

 

As well, the NBHRC Guideline warns against the use of rent/income ratios, or minimum 

income requirements for tenancy, as these requirements would constitute adverse effect 

discrimination.  What is recommended is that landlords must conduct an individual 

assessment of the likelihood of payment in accepting or refusing to rent; the NBHRC 

Guideline relies on both Quebec and Ontario case law as justification for this 

recommendation.
120

 

                                                 
118

 NBHRC Guideline, ibid. at 4.  This quote is in reference to three Quebec cases: (1) Commission des 

droits de la personne c. Ianiro, (1997), 29 C.H.R.R. D/79 (T.D.P., Que.)., (2) Commission des droit de la 

personne et des droits de la jeunesse c. Sinatra (1999), (3) C.H.R.R.D/218 (T.D.P. Que)., (3) Johnson c. 

Commission des affaires sociales, [1984] C.A. 61 (Que.). 
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 NBHRC Guideline, supra note 113 at 5. 
120

 Whittom, supra note 79. Shelter Corporation v. Ontario (Human Rights Commission) (2001), 39 

C.H.R.R. D/111 (Ont. Div. Ct). 
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 Under the area of employment, the NBHRC Guideline gives examples of conduct 

in the employment arena that may give rise to a complaint under social condition.   The 

NBHRC Guideline states that questions about whether potential employees have ever 

been a recipient of social assistance, or are presently collecting worker’s compensation, 

will be regarded as discriminatory.  Harassment of an employee whose occupation has a 

low status, or the failure to investigate complaints or allegations of such harassment, will 

also be regarded as discrimination.  The NBHRC Guideline further states that not every 

difference in treatment will be regarded as discrimination, and that bona fide 

occupational requirements are not discriminatory.
121

 

 In the service sector area, the NBHRC Guideline is brief, but states firmly that 

those in the service sector must not deny services or discriminate against clients or 

potential clients based on their social condition.  This includes the manner in which 

services are offered or denied, and the harassment of clients based on their condition. 
122

  

The NBHRC Guideline also identifies two further examples of social condition 

discrimination under the category of other.  The NBHRC Guideline warns against 

discriminating on the basis of social condition in signs, and discriminatory, differential 

treatment affecting membership based on social condition by a professional, business or 

trade organization. 

Finally, the guidelines identify two defences to social condition discrimination 

available to those subject to the NBHRA’s prohibitions, stating at page 8 that the NBHRA, 

… does not prevent employers, landlords or service providers from: 

 

                                                 
121

 NBHRC Guideline, supra note 113 at 6. 
122

 NBHRC Guideline, supra note 113 at 6. 
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 Establishing and enforcing bona fide occupational or other 

qualifications based on an individual’s social condition (e.g. 

education or professional status); or 

 Managing performance and setting expectations with respect to 

workplace productivity. 
123

 

 

The first defence simply seems to confirm that bona fide qualifications and justifications 

can be applied to alleged social condition discrimination in the same way that they apply 

to any other ground of discrimination. The second one concerning performance 

management and establishing workplace standards or expectations, appears to clarify that 

matters such as education levels and experience can be the basis of relevant and non-

discriminatory distinctions. The New Brunswick definition in both its statute form and its 

elaborating guidelines clearly draws upon the years of experience in Quebec with social 

condition. New Brunswick provides one model to follow at the federal level; the 

Northwest Territories offers another approach. 

c) The Northwest Territories 

 The Northwest Territories Human Rights Act specifies in section 5(1) that: 

For the purposes of this Act, the prohibited grounds of 

discrimination are race, colour, ancestry, nationality, ethnic origin, 

place of origin, creed, religion, age, disability, sex, sexual 

orientation, gender identity, marital status, family status, family 

affiliation, political belief, political association, social condition 

and a conviction for which a pardon has been granted. 
124

 

  

The ground of social condition was included in the original version of the NWTHRA, 

which was brought into force July 1, 2004.  This inclusion was backed by significant 

public support, as well as the Standing Committee of Social Programs, a committee 

created by the Northwest Territories Legislature to consider the NWTHRA in the context 

                                                 
123

 NBHRC Guideline, supra note 113 at 8.  
124

 Human Rights Act, S.N.W.T. 2002, c.18 [hereinafter NWTHRA, emphasis added]. 
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of human rights legislation across the country, and in particular to hear the views and 

suggestions of residents of the Northwest Territories.  The NWT Council for Disabilities, 

the National Anti-Poverty Organization, Status of Women Council, EGALE Canada and 

the NWT Federation of Labour were among the organizations who supported the 

reference to social condition.   

Along with the inclusion of “social condition” as a ground of discrimination, 

section 1(1) of the NWTHRA includes a definition of the term: 

"social condition", in respect of an individual, means the condition 

of inclusion of the individual, other than on a temporary basis, in a 

socially identifiable group that suffers from social or economic 

disadvantage resulting from poverty, source of income, illiteracy, 

level of education or any other similar circumstance.
125

 

 

This definition has been the subject of some debate, as identified in the 2002 Report on 

Bill 1, Human Rights Act
126

 by the Northwest Territories Standing Committee of Social 

Programs.  At issue was the narrow scope and ambiguity of the definition.  Human rights 

groups expressed concern that the requirement that the complainant be part of a “socially 

identifiable” group unnecessarily narrows the definition, and may be subject to strict 

interpretation on behalf of the courts.  A further concern heard by the Standing 

Committee on Social Programs is that the definition is ambiguous, and may be difficult to 

apply in practice.   

 However, suggestions that “social condition” be replaced with more specific terms 

such as “poverty” or “net source of income” were rejected by the Standing Committee, 

who believed that any uncertainty and ambiguity created by including “social condition” 

                                                 
125

 Ibid. 
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 Northwest Territories, Legislative Assembly, Standing Committee of Social Programs, Report on Bill 1, 

Human Rights Act, (N.W.T. Committee Report 10-14(5), 2002) (Chair: Brendan Bell). 
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would be reduced through court interpretation.  Further, the committee determined that 

the ambiguity surrounding “social condition” is outweighed by the potential the ground 

has to advance equality rights, as more precise terms such as “poverty” or “net source of 

income” may not sufficiently protect individuals from discrimination based on complex 

socio-economic factors.  It is important that the ground reflects the complexity of the 

discrimination that it is designed to remedy. 

 The only human rights complaint filed under the ground of “social condition” to 

make it to the Northwest Territories Human Rights Adjudication Panel (“Panel”) has 

been Mercer v. Northwest Territories and Nunavut (Workers' Compensation Board).
127

   

In this case, the Panel noted the shortage of jurisprudence on the issue of social condition. 

The Panel thus followed the NBHRC Guideline noting that “the prohibited ground of 

social condition ‘contains a subjective and an objective element.’”
128

 The Panel expanded 

somewhat on this concept, stating that, 

part of the concept may be more tangible, such as occupation, source of 

income, and level of education.  But there is also the subjective part of this 

concept, that is, society’s perception of these objective facts.  The 

objective and subjective elements must also be kept in mind when dealing 

with this issue.
129

 

 

Further, the Panel took a broad perspective on the interpretation of “social condition”, 

stating that this is in line with Supreme Court of Canada decisions advocating a liberal 

and purposive interpretation to be given to human rights legislation.
130
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 Ibid. at para 12. 
129

 Ibid. at para 12. 
130

 Ibid. at para 27, citing Quebec (Commission des droits de la personne et des droits de la jeuness) v. 
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The Panel then determined that in order to fall within the statutory definition of 

social condition in the NWTHRA, an individual must satisfy a four-part test.  The 

individual must (1) be part of a socially identifiable group, (2) on other than a temporary 

basis, and (3) that group must suffer from either (a) social disadvantage or (b) economic 

disadvantage, (4) resulting from one or more of the following: (a) poverty, (b) source of 

income, (c) illiteracy, (d) level of education, or (e) any similar circumstances. 
131

 

 In Mercer, the complainant was a seasonal worker, from Newfoundland, injured 

while seasonally employed as a truck driver in the Northwest Territories.  As a result, he 

applied for and was granted total disability compensation from the Northwest Territories 

and Nunavut Worker’s Compensation Board [“WCB”].  However, in the calculation of 

his remuneration under the disability compensation scheme the WCB refused to include 

Mr. Mercer’s yearly income from Employment Insurance [“EI”].  Mr. Mercer filed a 

human rights complaint alleging that the WCB discriminated against him by excluding 

his EI benefits from the calculation of his remuneration.  

The complaint was brought before the Panel, who determined that the 

complainant was discriminated against by the WCB on the basis of social condition.  The 

Panel determined that Mr. Mercer did in fact satisfy the four-part test, and therefore did 

fall within the definition of social condition in the NWTHRA.  He satisfied the first part of 

the test, as the Panel found that seasonal workers from areas of high unemployment were 

a socially identifiable group.  These workers are required to work away from home, often 

outside their home province, earn less than national and provincial average salaries, have 

lower education levels, and have fewer employment opportunities.  Mr. Mercer also 

satisfied the second part, in that he was a seasonal worker whose period of employment 
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fluctuated over the years, which was a characteristic of the group as a whole; thus, it was 

not a temporary condition.  The third part was satisfied, as the Panel determined that 

seasonal workers suffered from both social and economic disadvantage, noting that the 

interconnectedness of both makes them difficult to separate.  Seasonal workers are 

required to work away from home, often outside their home provinces, and those 

receiving EI are often marginalized and stereotyped as lazy.  Further, seasonal workers 

do not have the job security and employment benefits available to permanent employees.   

The fourth and final part of the test was also satisfied, as the Panel determined that the 

social and economic disadvantage derived from a combination of factors, such as the 

source of income and the low level of education, which results in social and economic 

disadvantages such as fewer job opportunities and lower incomes. 

 Further, after finding that the relevant comparator groups should be workers who 

are employed on a permanent basis within jurisdictions with higher employment levels, 

and workers who are better educated, have more job opportunities and earn salaries more 

in keeping with the average salary of Canadians, the Panel concluded that the policy of 

the WCB did adversely affect the complainant.  The policy did not recognize that 

seasonal workers are reliant on EI for part of their yearly income, and it reinforced the 

stereotype that seasonal workers received EI by choice, further lowering their self-

esteem.  As a result, the Panel ordered the WCB to amend the policy and put the 

complainant in the position he would have been but for the discriminatory policy. 

d) Differences in Provincial/Territorial Approaches to Defining Social Condition 

 The approach to defining social condition differs between the three 

provincial/territorial jurisdictions that now recognize the ground.   First, the vehicles 
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differ.  The Quebec Charter does not include a statutory definition, but the meaning of 

social condition has evolved through guidelines and case law.  In contrast, both New 

Brunswick and the Northwest Territories have adopted statutory definitions but, while 

these two jurisdictions added the ground in their human rights legislation within one year 

of each other, there are still differences in their approaches to doing so.  For instance, the 

New Brunswick Commission has provided guidelines to assist in the implementation of 

the ground whereas the Northwest Territories have not. 

 Second, there are differences in term of the content of the definition.  All three 

jurisdictions provide that only a social condition associated with “social or economic 

disadvantage” is worthy of protection, but whereas this is defined expressly in the 

legislation in New Brunswick and the Northwest Territories, it has resulted through years 

of case law in Quebec eventually linking the protection with the purpose of human rights 

legislation.  Similarly, there are differences in the factors or characteristics that may 

underlie a claim based on social condition.  The Quebec approach is flexible and 

recognizes a non-exhaustive list of factors, such as “income, occupation or education”.  

The Northwest Territories also provides an open-ended list, but with a longer list of 

factors including “poverty, source of income, illiteracy, level of education or any similar 

circumstance.”
132

  In contrast, New Brunswick’s definition states that for one to be 

discriminated against under the ground of social condition, one must “suffer from social 

or economic disadvantage on the basis of his or her source of income, occupation or level 

of education.”
133

  This closed list would seem to necessarily exclude other potential 
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factors, such as simply level of income.  Conversely, the Northwest Territories definition 

does not expressly include “occupation” despite the precedents in both Quebec and New 

Brunswick.  However, the “broad perspective on the interpretation of ‘social 

condition’”
134

 advocated by the Panel in Mercer would likely include occupation in the 

definition, as it would fall within “any similar circumstance”; indeed, that case 

recognized the characteristics of seasonal work as a factor in perpetuating social and 

economic disadvantage such as stereotypes, job insecurity and low levels of income. 

 Lastly, there are differences in the limitations included in the definition.  The 

Quebec Commission and courts have maintained a fairly broad definition of social 

condition with relatively few limitations, although, as discussed above, it has not been 

successfully applied to many cases outside the general category of receipt of public 

assistance.  In contrast to precedent in Quebec, the Northwest Territories statutory 

definition expressly excludes a social condition experienced “on a temporary basis”, 

although the Mercer decision may appear to indicate that this limitation does not 

encompass situations such as the temporary unemployment experienced by a seasonal 

worker.  More significantly, the New Brunswick legislation includes a statutory 

exemption from scrutiny under the NBHRA for “a limitation, specification, exclusion, 

denial or preference on the basis of social condition” authorized by an Act of the 

Legislature.
135

  This exclusion severely limits the scope of the ground of social condition 

in the NBHRA.   

                                                                                                                                                 
and housing (section 4), services (section 5), publications (section 6), and professional, business and trade 
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 In summary, it is clear that there are a number of different approaches to adopting 

social condition as a prohibited ground of discrimination.  However, common themes that 

run through these examples are that social condition is based on certain common factors, 

including income, occupation, and education and that it is aimed at situations of social 

and/or economic disadvantage.  It is also clear that social condition has the potential to be 

much more broadly applied than more narrowly defined grounds recognized in a number 

of other jurisdictions, including “source of income” or “receipt of public assistance”. 

 

2. Compared to “Source of Income” and “Receipt of Public Assistance” 

 

Seven provinces/territories include “source of income” as a ground of 

discrimination in their human rights legislation.
136

 A further two include the slightly 

narrower ground of “receipt of public assistance”.
137

 There is a notable degree of 

variation with respect to the areas which source of income or receipt of public assistance 

(SOI/RPA) applies from province to province. A brief review of each of the provincial 

human rights policies on SOI/RPA serves as a natural starting point from which to 

consider the distinction between source of income and social condition. 

Alberta:
138

 The Human Rights, Citizenship and Multiculturalism Act covers 

“source of income” which has been defined as lawful income that commonly attracts a 

social stigma to its recipients. Such income typically includes social assistance, and 

income supplements for seniors. Income that does not result in social stigma is not 

                                                 
136

 These include Alberta, British Columbia, Manitoba, Nova Scotia, Prince Edward Island, the Yukon, and 

Nunavut. In all of these jurisdictions, the ground is restricted - either explicitly in the Act or through 

regulations, guidelines, or judicial interpretation - as ‘lawful’ source of income. 
137

 These jurisdictions are Ontario and Saskatchewan. 
138

 Supra note 72.  Source of income was added in 1996 following a recommendation by the Alberta 

Human Rights and Citizenship Commission in 1994. 
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protected.
139

 In this sense it is more similar to receipt of public assistance, since it would 

not cover certain sources of income such as spousal support. It applies to all areas 

covered by the Alberta statute.
140

 

British Columbia:
141

 The British Columbia Human Rights Code covers “source of 

income” only in relation to “tenancy premises”, and thus excludes provision of 

goods/services, facilities, employment, etc. However, despite being narrow in 

application, it is wide in definition, including all lawful sources of income, such as 

employment earnings, welfare assistance, pensions, spousal support, employment 

insurance, student loans, grants and scholarships.
142

  In Morey v. Fraser Health 

Authority
143

, a complainant unsuccessfully tried to bring a claim on the ground of source 

of income in the context of employment (i.e., receipt of disability benefits). This is not 

covered in the British Columbia Human Rights Code, but in virtually all the other 

provinces. 

Manitoba:
144

  The Manitoba Human Rights Code covers “source of income” and 

examples of application provided by the Manitoba Human Rights Commission include 

such sources of income as employment earnings, social assistance, pension, alimony, 

child support, employment insurance, student loans, grants and scholarships.
145

 

                                                 
139

 Alberta, Human Rights and Citizenship Commission, Source of Income: Information Sheet, online: 

AHRCC < http://www.albertahumanrights.ab.ca/SourceOfIncome.pdf > (date accessed:  April 21, 2008). 
140

 Supra note 72; this includes employment practices; employment applications, advertisements or 

interviews; tenancy; goods, services, accommodation or facilities; statements, publications, notices, signs, 

symbols, emblems or other representations; and membership in a trade union, employers' organization or 

occupational association. 
141

 Human Rights Code, R.S.B.C. 1996, c.10. 
142

 Kilcommins et al., supra note 33. 
143

 Morey v. Fraser Health Authority , [2004] B.C.H.R.T.D. No. 182, 2004 BCHRT 224. 
144

 Human Rights Code, C.C.S.M., c. H-175, s. 9(2). 
145

 Manitoba, Human Rights Commission, Factsheet, online: 

<http://www.gov.mb.ca/hrc/english/publications/factsheets/prohib.html> (date accessed: February 4, 2008). 
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Nova Scotia:
146

 The Nova Scotia Human Rights Act prohibits discrimination 

based on source of income covering all areas to which the Act applies.
147

 

Ontario:
148

 The Ontario Human Rights Code covers discrimination based on 

“receipt of public assistance” but only in the area of occupancy of accommodation. This 

provision includes the right to enter into an occupancy agreement and also the right to be 

free from discrimination in all matters relating to the accommodation. However, this 

ground does not currently extend to any of the other areas dealt with by the Ontario 

Human Rights Code.   

Prince Edward Island:
149

 Under the Human Rights Code in Prince Edward Island, 

discrimination is prohibited on the basis of “source of income” in the areas of 

employment, volunteering, and accommodations, services or facilities available to the 

public, membership in professional, business or trade associations and employee 

organizations, leasing or selling property, publishing, broadcasting and advertising. 

Saskatchewan:
150

 The Saskatchewan Human Rights Code covers "receipt of 

public assistance", which is defined as “the receipt of: (i) assistance as defined in The 

Saskatchewan Assistance Act; or (ii) a benefit as defined in The Saskatchewan Income 

Plan Act.  This applies to employment, education, public services, housing, contracts, 

publications, professional associations and trade unions. 

Yukon:  The Yukon Human Rights Code covers “source of income” and applies 

to providing goods and services to the public, employment or application for 

                                                 
146

 Supra note 72, s. 5(1). 
147

 Ibid.  The Act applies to: the provision of or access to services or facilities; accommodation; the 

purchase or sale of property; employment; volunteer public service; a publication, broadcast or 

advertisement; membership in a professional association, business or trade association, employers 

organization or employees organization. 
148

 Human Rights Code, R.S.O. 1990, c. H.19, s. 2(1). 
149

 Human Rights Act, R.S.P.E.I. 1988, c. H-12. 
150

 Human Rights Code, S.S. 1979, c. S-24.1, s. 2(1)(m.1). 
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employment, membership in trade unions or other work-related associations, tenancy or 

sale of property, and public contracts.
151

 

Nunavut:  The Nunavut Human Rights Act provides protection against 

discrimination based on “lawful source of income” in all the areas covered by the Act.
152

 

 

Based on interpretation, the above jurisdictions generally provide for the defence 

of “actual ability to pay” in relation to source of income discrimination. That is to say, in 

the provision of the accommodations, goods or services covered by the provincial Human 

Rights Acts, it is acceptable for the provider to assess someone’s actual ability to pay for 

the good/service in question, regardless of their source of income.  

 The more interesting cases in these jurisdictions involve multiple grounds of 

discrimination. For instance, the case of Garbett v. Fisher
153

 involved a 16 year old 

claimant on social assistance. The awkward pigeon-holing analysis undertaken by the 

Tribunal in this case indicates one use to which the ground of ‘social condition’ could 

have been put.  In Trudeau v. Chung
154

, the complainant was receiving a long-term 

disability pension. He was refused an apartment on the basis that he was unemployed and 

on sick leave. The status of being unemployed or on sick leave is not a prohibited ground 

of discrimination yet it was found that the policy of refusing unemployed tenants had an 

adverse impact on the complainant due to his disability. 

It seems that these claims would have been a better fit under social condition, 

were that ground available to the claimants, since the courts/tribunals in these cases were 

                                                 
151

 See Campbell v. Yukon Housing Corp., (2005), CHRR Doc.05-787 (Y.T. Bd. Adj.). 
152

 S.Nu. 2003, c.12. 
153

 Garbett v. Fisher (1996), 25 CHRR D/379, [1996] O.H.R.B.I.D. No. 12, (Ont Bd. Of Inq.). 
154

 Trudeau c. Chung (1992) 16 CHRR D/25 (B.C. H.R.T.). 
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forced to decide on the basis of one ground, as opposed to treating the claimant in a more 

holistic fashion.  As noted by Iding, “Those living in poverty are often members of other 

marginalized groups, as poverty is frequently a result of other forms of inequality, such as 

those based on race or disability.”
155

  The value of social condition as supporting a more 

holistic and intersectional approach to discrimination will be explored later in this study.  

What is clear from a review of the legislation and jurisprudence on source of 

income is that the protection it affords is fairly limited. As such, it fails to address the full 

scope of the problems faced by most claimants based on their education, employment, 

absence of resources of various kinds, and family origins, or a combination of these 

factors.  It is clear that the circumscribed protection afforded by ‘source of income’ as a 

prohibited ground of discrimination is not particularly effective in responding to the 

problem of socio-economic disadvantage, which often manifests itself in more varied and 

multifarious ways than simply from where a given individual receives their income.  In 

addition to providing fuller protection to disadvantaged individuals, it is likely that the 

addition of “social condition” into human rights legislation would serve an educational 

function.
156

 These limited grounds send the message that it is unacceptable to 

discriminate against someone based on where they get their income, but does not make it 

clear that the factors underlying this situation – oftentimes, their social condition – are 

also worthy of concern and redress. This is an educational function which is not 

accomplished under the existing “source of income” regime.  We will return to this theme 

in the later section on arguments in favour of adding social condition to the CHRA. 

                                                 
155

 Iding, supra note 43 at para 2. 
156

 This was also noted in the LaForest Report, supra note 3. 
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That source of income is insufficient to rise to the challenges posed by socio-

economic disadvantage is evident in the reform proposals undertaken by many of the 

provinces that currently employ it in their human rights regimes, as noted above.
157

  That 

these studies concluded it was preferable to replace source of income/receipt of public 

assistance with “social condition”, in addition to the substance of their findings, is in 

itself an indicator of the challenges in dealing with the reality of socioeconomic 

disadvantage under the current regime. 

3. Compared to “Social Origin” 

 

 Newfoundland is the only province to include “social origin” as a prohibited 

ground of discrimination in its human rights legislation.
158

 It applies to accommodations, 

services, facilities, or goods, as well as employment and discriminatory publications. The 

first and apparently only case to consider this ground of discrimination was Halleran v. 

House of Haynes (Restaurant) Ltd (1993)
159

, in which the complainant asserted that her 

employer had discriminated against her by repeatedly calling her a “baywoman” in 

reference to her origin from a rural Newfoundland community. The term “baywoman” is 

a well-known slur in the province. Considering both a dictionary meaning and a broad 

and liberal interpretation of remedial legislation, the Tribunal found social origin to have 

a fairly commonsense meaning, encompassing heritage/ancestry, “beginning or derived 

from a source,”
160

  and having a geographical component. 

                                                 
157

 See above, Part I.B.2. 
158

 Human Rights Code, R.S.N. 1990, c. H-14. 
159

 Halleran v. House of Haynes (Restaurant) Ltd, [1993] N.H.R.B.I.D. No. 2 (sub nom House of Haynes 

(Restaurant) Ltd. v. Snook (1994), 24 C.H.R.R. D/269). 
160

 Ibid. at paras 31-33.  
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 It seems clear, then, that social origin is a far narrower ground than social 

condition,
161

 and it has been recognized in Quebec as being encompassed by social 

condition.  Insofar as remedying the problems of socioeconomic disadvantage discussed 

above, social origin in its current jurisprudential incarnation, is even less broad than 

“source of income”. 

4. Summary:  Definition of Social Condition 

 

In summary, social condition is a much broader concept than source of income or 

source of origin, although, in application, there appears to have been little distinction in 

the cases based on “social condition” in the Quebec jurisprudence and those cases based 

on receipt of social assistance or source of income.  As discussed above, in Quebec, 

social condition has been used primarily to address discrimination in the tenancy context 

where landlords have refused to rent to social assistance recipients, which is a situation 

equally covered by the narrower grounds.  There is, as of yet, too little precedent in New 

Brunswick and the Northwest Territories to evaluate how broadly the definitions are to be 

applied. 

However, an important distinction is the potential for social condition to cover a 

much broader range and/or intersection of characteristics.  Thus, it has been recognized 

as covering precarious or freelance work in Quebec and seasonal work in the Northwest 

Territories.  Similarly, the door to recognizing students or level of education as a social 

condition has been left open, although not yet the basis for a successful challenge.  The 

broad, multi-factored definition that has been adopted by the courts in Quebec and the 

legislatures in the Northwest Territories and in New Brunswick make it clear that the 

                                                 
161

 Iding, supra note 43 at para 4. 
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purpose of the ground extends beyond what exists in other jurisdictions.  The legislative 

discussions leading up to the adoption of social condition in these three jurisdictions 

make it clear that this breadth and flexibility is precisely why it was chosen.  At the same 

time, the complexity and uniqueness of the ground itself may result in a reluctance to 

accept a broader application than what has currently evolved.  As explained by Alberte 

Ledoyen: 

 

La condition sociale empirique établie par les experts réfère à une configuration 

de catégories multiples, et non pas, comme la plupart des autres critères de 

l'article 10, à une dualité dont les composantes sont directement opposables, tels 

le sexe (hommes\femmes), la couleur (blanc\non blanc), le handicap 

(handicapé\non handicapé), l'origine nationale (canadienne\étrangère), etc. Ces 

configurations sont construites, d'une part, par référence à des théories et 

problématiques variables et, d'autre part, à partir de critères isolés, ne pouvant pas 

rendre compte de l'entière réalité sociale, celle-ci se trouvant alors réduite à des 

choix théoriques et méthodologiques inévitables. C'est pourquoi il est impossible 

d'adopter une classification unique qui rendrait objectivement compte de la réalité 

des conditions sociales sur lesquelles de la discrimination peut être effectuée. Non 

pas que socialement et objectivement des conditions économiques et de statut ne 

soient pas distinctes et ne mènent pas à des comportements par elles orientés, 

mais ces distinctions sont multiformes et peuvent très difficilement être réduites 

sans que la réalité qu'elles reflètent ne soit tronquée, ce qui oblige à envisager 

plusieurs configurations suivant l'aspect de la réalité qu'une problématique exige 

de privilégier. La plupart des études empiriques visant la mise en relation 

statistique de phénomènes variés, ce sont les exigences des méthodes 

quantitatives qui obligent la réduction de la réalité15. C'est là la principale raison 

de la difficulté d'opérationnalisation d'une configuration générale de conditions 

sociales définies à partir des trois indicateurs éducation, profession et revenu.
162

  

 

In other words, the multiplicity and flexibility that inheres in the ground of social 

condition is at once the basis for its broader potential at addressing discrimination based 

on socio-economic disadvantage and the basis for reluctance in operationalizing 

protections against discrimination based on social condition on a more transformative 

scale.  While the extremes may be clearly defined - i.e. professionals do not have a 
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 Supra note 79 at 15. 
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“social condition” and social assistance recipients do - the middle is still in need of some 

elucidation.  To this end, because of its contextual and relational nature, it is necessary to 

examine the application of social condition in actual context by examining the practices 

by which claims of discrimination have arisen. 

 

C. Practices Leading to Discrimination based on Social Condition 

The definition of social condition is important for understanding the types of 

characteristics or socio-economic circumstances that will ground a complaint for 

discrimination.  Equally important for evaluating the impact of including social condition 

in the Canadian Human Rights Act is an understanding of the types of practices in which 

discrimination may be found.  In this part, we will first look at the provincial/territorial 

experience in reviewing in what types of cases discrimination has been found to be 

present.  Second, we will identify some of the areas of federal jurisdiction where 

discrimination on social condition could be found to apply. 

1. Provincial/Territorial Experiences 

 

A recurrent concern with the addition of social condition is that it raises 

uncertainty as to how it may be applied by tribunals and the courts.  The LaForest Panel 

heard such concerns from, for example, the Canadian Bankers Association and 

government departments, such as Citizenship and Immigration Canada.
163

  Indeed, the 

Panel specifically recommended that complex governmental programs, such as income 
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 LaForest Report, supra note 3 at 106.         
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tax, immigration and employment insurance programs, be exempted from review under 

the CHRA. 

However, a review of the provincial/territorial experience, for the most part, does 

not justify concerns that the addition of social condition as a ground of discrimination 

will open up governmental programs to challenges.  Particularly based on the Quebec 

experience, there has been very little success in cases other than those between private 

actors in the context of a contractual exchange, such as a refusal to lease 

accommodations.  In these cases, clearly discriminatory attitudes are redressed through 

the Quebec Charter, as are seemingly objective standards that may have an adverse effect 

on those covered by social condition.  However, challenges to employment standards or 

governmental programs have rarely been successful. 

a) Addressing Discriminatory Attitudes based on Prejudgments and Stereotypes 

A key function of human rights codes is to educate and remedy actions based on 

discriminatory beliefs or stereotypes.  This is true for all grounds of discrimination, 

including for social condition where stereotypes may attach to someone based on their 

occupation, level or source of income, or other personal characteristics.   

 

Le recours par les profanes à un indicateur telle la profession, par exemple, pour 

détecter la condition sociale d'un tiers, relève d'un stéréotype socio-économique 

associé à tel ou tel type de profession…Certaines occupations également connues 

de tous indiquent pour le profane de faibles revenus et/ou peu ou pas de prestige. 

Domestique, serveur de restaurant, commis pompiste, mécanicien, maîtresse 

d'école, bedeau, boulanger, sont autant de professions ou d'occupations qui 

«parlent» de la condition sociale… Les référents servant à situer la condition 

sociale sont donc plus utiles s'ils correspondent à des images collectives, ou des 

représentations (nécessairement stéréotypées) de la condition sociale qu'ils 

signifient. 

 

Electronic copy available at: https://ssrn.com/abstract=2123483Electronic copy available at: https://ssrn.com/abstract=2123483



 62 

Il existe des situations économiques qui, à l'instar d'un niveau de revenu 

insuffisant pour vivre décemment, réfèrent socialement à la pauvreté, telle une 

absence involontaire et prolongée d'emploi requérant une aide palliative ou 

compensatoire de l'État (assistance sociale, prestations de chômage, prestations 

allouées aux accidentés du travail, etc.). Certaines de ces situations sont perçues 

d'autant plus négativement qu'elles sont souvent associées, dans l'imaginaire 

collectif, à un vice (paresse, alcoolisme, etc.) ou à un manque de responsabilité.
164

  

 

In the jurisprudence on social condition, the objective of addressing these sorts of 

stereotypes and presumptions has formed the basis for most successful cases. 

As in cases prior to our 1999 study, a refusal to lease rental accommodations 

simply because someone was in receipt of social assistance has been found to be 

discriminatory.  This is in line with human rights jurisprudence generally that does not 

allow freedom of contract to be exercised in a discriminatory manner.  In the Quebec 

context, the Quebec Charter recognizes a right to property,
165

 but tribunals have 

consistently held that landlords cannot exercise this right in a discriminatory manner.   

For example, in Briand, the Commission noted: 

Un propriétaire de logements a le droit d’exiger le paiement d’un loyer. Il a aussi 

le droit d’exiger qu’un locataire fournisse une caution pour le paiement du loyer 

et il a même le droit de s’assurer de la capacité de payer des personnes qui 

désirent louer ses logement...On a énoncé que la Charte des droits n’a pas voulu 

forcer les citoyens à faire de la charité ni à aider les défavorisés, les malheureux, 

les assistés sociaux, les chômeurs, les faillis, etc.  Il ne faut pas conclure par 

ailleurs que la Charte n’a pas voulu restreindre le droit de contracter librement.  

Au contraire, un propriétaire de logements n’a jamais le droit de 

discriminer... « property rights cannot trump equality rights. »
166

 

 

The courts have thus held that there must be some individual verification of one’s 

ability to pay, such as credit checks or references from past landlords, before prejudging 

individual capacities.  For instance, the Tribunal has noted that refusing to lease to a 
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 A. Ledoyen, supra note 79 at 30. 
165

 Quebec Charter, supra note 27, s. 6.  Section 6 provides:  “Every person has a right to the peaceful 

enjoyment and free disposition of his property, except to the extent provided by law.” 
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 Briand, supra note 84 at paras. 21-22. 
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social assistance recipient is based on prejudices and stereotypes that those in receipt of 

public assistance are unable to meet their financial obligations or less able than those that 

receive work income.
167

  Moreover, a lessor cannot generalize from past negative 

experiences with other social assistance recipients so as to stereotype or prejudge against 

the entire group: 

le propriétaire ne peut s’appuyer sur les expériences négatives antérieures qu’il a 

eues avec des locataires qui appartiennent à une même condition sociale pour 

jusitifier un refus de location fondé sur un motif prohibé.  En effet, ce serait faire 

une généralisation abusive qui aurait pour effet d’attribuer les mêmes 

caractéristiques négatives à un groupe de personnes sur la base de leur 

appartenance commune à un groupe protégé par la Charte.
168

 

 

At the same time as requiring landlords to ensure their decisions are based on an 

individualized assessment of prospective tenants’ capacity to pay, the obligation is clearly 

on the renter to prove their capacity to do so.
169

  

In Bia-Domingo, the obligation to act on one’s actual ability to pay rather than on 

prejudgments was extended to those with a lower income derived from freelance or 

precarious work.
170

  In Sejko, this reasoning was applied to a contract for purchase, where 

the seller refused to sell to a social assistance recipient based on a presumption that she 
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 See e.g. Huong, supra note 90; Lavigne, supra note 89; Quebec (Commission des droits de la personne 

et des droits de la jeunesse) c. Bernier, [2005] JTDPQ no. 2. 
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 Reeves, supra note 89.  But see Guittard c. Clinique dentaire Forcier, [1998] JTDPQ no 41, where no 

discrimination was found because the refusal of services was not linked to a ground of discrimination; 

although the tribunal declined to draw any negative inferences from comments made by a dentist that social 

assistance recipients often missed appointments and had bed mouth hygiene: “ne s’agit pas là de préjugés, 

c’est-à-dire, une généralisation hâtive d’un jugement formé à avance, mais bien de faits qu’il a constatés 

dans sa pratique.” 
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 Marois et Quebec (Commission des droits de la personne et des droits de la jeunesse) c. Lauréat 

Richard inc., [2001] JTDPQ no 6, finding no discrimination because the social assistance recipient gave 

proof of a lower income than she claimed; duty on renter to provide necessary information to justify her 

ability to pay and no duty on landlord to simply accept the word of the renter without proof.  See also 

Quebec (Commission des droits de la personne et des droits de la jeunesse) c. Jean-Paul Desroches inc., 

[2007] JTDPQ no 28, finding no discrimination for failure to rent to a single mother in receipt of CSST 

while on maternity leave because a landlord has the right to ensure potential tenants have the capacity to 

pay and she did not provide documentary proof of her capacity. 
170

 Bia-Domingo, supra note 93. 
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would cause problems and be more litigious since she had more time as a result of not 

being employed.
171

  Similarly, in D’Aoust, a credit union’s policy of not lending to social 

assistance recipients was discriminatory because it reflected a prejudgment of 

unrealiability and assumed she would not respect her financial obligations.
172

  However, 

the Tribunal implicitly endorsed the refusal by another credit union of the complainant’s 

loan application where the refusal was based on an analysis of her level of income.    

The vast majority of jurisprudence involving source of income or receipt of public 

assistance as a prohibited ground of discrimination also focuses on the provision of rental 

housing. Furthermore, the case law recognizes a distinction between actual and perceived 

inability to pay; the former being acceptable and the latter not. Successful claimants, 

predictably, were found to suffer from discrimination where the refusals of landlords 

were based on the negative perceptions of the capabilities and qualities of those receiving 

social assistance.  For instance, in the case of Spence v. Kolstar
173

, the Manitoban 

complainant was denied rental of an apartment on the basis that he was a recipient of 

social assistance. The tribunal found that the landlord consistently applied different and 

more onerous criteria for such tenants, and furthermore that such criteria presupposed 

that tenants receiving social assistance were “unreliable and untrustworthy”. On this 

basis, the complainant was successful. A similar case involving a single mother, Willis v. 

David Anthony Phillips Properties
174

, involved refusal of accomodation based on the 

complainant’s reciept of a “mother’s allowance”. In 409205 Alberta Ltd. v. Alberta 
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 Sejko, supra note 91. 
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 D’aoust, supra note 78. 
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 Spence v. Kolstar (1985), 7 CHRR D/3593, D/3599. 
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(Human Rights and Citizenship Commission)
175

, the claimant was receiving Alberta 

Assured Income for the Severely Handicapped. The Tribunal found that the landlord 

singled the claimant out for rental increases in an attempt to end the rent subsidy 

payments, and awarded him damages for injury to his dignity and self-respect, in addition 

to special damages from the loss of the rent subsidy. The theme running through these 

cases seems to be stereotyping of individuals who recieve various forms of social 

assistance.
176

    

 

b) Blanket Policies with an Adverse Effect are Discriminatory  

The jurisprudence in Quebec has also developed to prohibit what is traditionally 

been known as adverse effect discrimination.  Thus, it has been found to be 

discriminatory to base rental decisions on the percentage of one’s monthly income 

because individuals on the threshold of poverty will devote a higher percentage of 

income to shelter.
177

  Similarly, it is discriminatory to have a blanket policy requiring a 

cosigner in receipt of work income for all recipients of social assistance;  in Reeves et 

Québec (CDPDJ) c. Fondation Abbé Charles-Émile Gadbois, the Tribunal noted that 

landlords have a right to ask for a guarantee in certain circumstances, but it must be based 

on an individualized assessment of reliability: 

avant de formuler cette exigence, encore faut-il qu’il fasse un minimum de 

vérifications sur la capacité de payer du locataire potentiel pour évaluer si un 

risque subsiste réellement.  Le Tribunal considère qu’un propriétaire ne peut 

appliquer, de façon automatique, des directives à l’effet d’exiger un endosseur 
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 409205 Alberta Ltd. v. Alberta (Human Rights and Citizenship Commission), 2002 ABQB 681, [2002] 

A.J. No. 910 
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 Other illustrative cases include Iness v. Caroline Co-operative Homes Inc., [2006] O.H.R.T.D. No. 19 

(immigrant mother on social assistance), McEwen c. Warden Building Management Ltd (1993), 26 CHRR 

D/129 (mother’s allowance). 
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solvable pour tous les bénéficiaires de la sécurité du revenu sans d’abord vérifier 

les circonstances particulières propres à chaque demande de location.
178

 

 

A similar approach is endorsed in the New Brunswick Commission guidelines on social 

condition.
179

 

 In contrast, educational standards as the basis of hiring decisions has not been 

found to be discriminatory.  In Québec (Procureur général) c. Choinière, the Superior 

Court found no discrimination in a policy that gave preference to college graduates in the 

context of a public service competition.
180

  Similarly, the court found it was not per se 

discriminatory to require a level of education for professional certification in Fleurent c. 

Association des courtiers et agent immobiliers du Québec.
181

  Fleurent was one of the 

very few cases where there was any discussion of accommodation.  In that case, certain 

college-level courses were mandated by regulation in order to be certified as a “courtier 

en immeubles.”  The body responsible for certifications permitted an individual, who 

only had a grade 12 education and whose certification had lapsed, to take the necessary 

exams rather than the courses themselves.  The court rejected the individual’s claim of 

discrimination based on social condition, after he had twice failed the exams, and took 

into account that he was accommodated by being allowed to take the exams as a 

recognition of his prior experience.  

In general, the Quebec jurisprudence on social condition rarely analyzes 

discrimination claims expressly in terms of a duty to accommodate or bona fide 

justifications.  One can infer from the results of the cases discussed above, however, that 

                                                 
178
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a low income or receipt of public assistance is not alone a justification for refusing to 

contract with someone based on their social condition.  Moreover, it could be concluded 

that there is a duty to accommodate in the sense that it is incumbent on lessors or service 

providers to make an individualized assessment of one’s capacity to pay and to take steps 

to verify references rather than drawing assumptions based on their status or level of 

income. 

That said, the Quebec Commission has recognized the particular challenges of 

uncovering social condition discrimination in the area of housing due to systemic factors 

that intersect to create barriers to housing, which has not often appeared to inform the 

analysis at the adjudicative level: 

…les personne de condition socio-économique défavorisée sont refoulées 

au moment de l’accès au logement: on les refuse soit crûment, parce qu’elles sont 

bénéficiaires de l’aide sociale, par exemple, soit indirectement par le biais de 

l’exigence d’une enquête de crédit ou d’un endosseur, ou en statuant que le 

pourcentage de leur revenu qu’elles consacreraient au logement est trop élevé, 

sans vérifier leurs habitudes passées de paiement de leur loyer.  Cette exclusion 

est souvent camouflée par l’obligation de remplir un formulaire de demande de 

logement qui sera examiné hors du regard et à l’aide de critères non affichés. 

 

Ces difficultés liés à la discrimination au moment de l’accès au logement 

sont, d’autre part, amplifiées par la conjoncture du marché locatif.  L’éventail des 

choix pour les personnes de condition sociale défavorisée s’est en effet réduit 

considérablement et ce, sous le poids de divers facteurs: insuffisance du stock des 

logement abordables disponibles sur le marché privé, augmentation consécutive 

du prix des logements de du taux d’effort financier exigé des locataires, 

production de logements abordables par le secteur public insuffisante par rapport 

aux besoins, couverture elle aussi insuffisante de ces besoins par d’autres formes 

d’allocations.
 182

 

 

As a result, those suffering from socio-economic disadvantage need to devote more 

energy and resources to finding and keeping housing, with resultant physical, 
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psychological and financial effects that reinforce and aggravate poverty and its 

consequences.  This recognition by the Commission would appear to advocate a more 

nuanced and accommodative approach to tenancy cases, and social condition cases 

generally, in order to recognize the complex systemic barriers and effects that may 

underlie human rights complaints. 

c) Challenges to Social Programs are Rarely Successful 

Despite an established jurisprudence recognizing both “direct” and “indirect” 

discrimination based on social condition in areas such as tenancy, the Quebec courts have 

tended not to find discriminatory practices when dealing with governmental programs.  

For instance, in Lambert c. Québec (Procureur général), the claimant was part of a work 

assistance program under which his hourly wage was lower than the minimum wage.
183

  

Despite recognizing a distinction based on his status as an income assistance recipient, 

the Court of Appeal found no discrimination because there was no offence to dignity in  

the sense that “la loi repose sur des stéréotypes ou qu’elle a pour effet de les renforcer à 

l’endroit de certains individus ou de groupes de personnes.”  Without explicitly 

structuring its analysis in this way, the Court appeared to feel that the ameliorative 

purpose of the law to enhance employability and to reintegrate recipients into the work 

force was sufficient to shield it from the purview of the Act for distinctions based on 

social condition:  

Loin de porter atteinte à la dignité humaine, les mesures visent précisément à 

améliorer la situation des personnes qui, au sein de la collectivité québécoise, sont 

défavorisées.  Ces personnes ne peuvent pas, du même souffle, se prévaloir de 

l’exclusivité des mesures et se plaindre de ne pas être considérées sous certains 

                                                 
183
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aspects limités, lors de leur application, comme des employés sur le marché 

régulier du travail.
184

 

 

Similar results have occurred in challenges to student loan programs, which have 

as their object assistance to students.
185

  While also due to a hesitance to find the status of 

student or one’s level of education as a social condition, other challenges have failed 

against automobile insurance indemnity rates based on level of education,
186

 the 

contribution rules to the Quebec Pension Plan,
187

 and public service pay scales for 

summer students vis-à-vis occasional workers.
188

 

In Villeneuve c. Québec (Procureur général),
189

 a group of doctors who were 

general practitioners challenged a government program that hired foreign doctors who 

were able to be remunerated at specialist rates depending on their practice areas.  While 

the court also found that there was no social condition applicable in the case, it went on to 

find that the program had no discriminatory purpose or effect because there was no 

prejudice to the general practitioners when the program was looked at contextually.  

Rather, foreign doctors were subject to many restrictions, chosen exceptionally for 

pressing needs in remote regions where resident doctors chose not to practice and were 

relatively disadvantaged.  While we would not necessarily disagree with the result in this 

case, it reinforces the apparent trend to immunize government programs from strict 
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scrutiny for social condition discrimination, particularly where programs are instituted for 

the benefit of the disadvantaged. 

 In contrast to this line of cases in Quebec, the first and only case currently arising 

under the new protection against discrimination based on social condition under the 

Northwest Territories Act was a successful challenge to the workers’ disability 

compensation scheme. As discussed above, the Adjudication Panel in Mercer found the 

policy of refusing to include employment insurance benefits in the yearly income of 

seasonal workers to be discriminatory because it adversely affected seasonal workers 

reliant on employment insurance for part of their yearly income.  As a result, it reinforced 

the stereotype that seasonal workers were unemployed and reliant on benefits by choice, 

further lowering their self-esteem.  The Panel ordered the Workers’ Compensation Board 

to amend the policy and to provide an individual remedy.
190

 

 While New Brunswick has not yet considered a case under its new protections 

against discrimination based on social condition, it is unlikely that a similar case would 

be successful because the New Brunswick Human Rights Act, as discussed above, 

explicitly exempts any distinction based on social condition that is authorized by law.
191

 

 

2. Discriminatory Practices with a Social Condition Dimension under Federal 

Jurisdiction 

 

In evaluating the question of whether social condition should be added to the 

Canadian Human Rights Act, a relevant inquiry is the extent to which protection on this 

ground would have applicability in areas of federal jurisdiction.  Given the number of 

cases that have been based on matters of tenancy and, to a lesser extent, the fact that 
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social assistance is a matter of provincial jurisdiction, there could be an argument that 

social condition has less relevance in the federal arena.  However, lower income 

individuals face barriers in almost all aspects of society, not simply in the provision of 

affordable housing, but also employment, and access to services most others take for 

granted.  As recognized by the LaForest Panel, there is “ample evidence of widespread 

discrimination based on characteristics related to social conditions, such as poverty, low 

education, homelessness and illiteracy,” and there is a need for protection from 

discrimination based on social condition at the federal level.
192

  “Despite facing such 

strong barriers to equal participation in society, and despite being harshly stigmatized, 

poor people have no legal recourse for discrimination on the basis of poverty or social 

condition.”
193

 

a) Housing and Accommodation:  the Federal Role in Housing 

While tenancy and accommodation issues are generally matters of a merely local 

or private nature in the province,
194

 there is clearly a federal role in housing.  Section 6 of 

the CHRA provides that discrimination is prohibited on an enumerated ground in “the 

provision of commercial premises or residential accommodation.”  Thus, any commercial 

or residential tenancy matters would come under the purview of the CHRA if it relates to 

federal land.   

More subtly, the federal government often has an impact on housing matters that 

generally fall under provincial jurisdiction. This came to the forefront in the matter of 

                                                 
192
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193
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Canada Mortgage and Housing Corp. v. Iness.
195

  In this case, a single mother, who had 

immigrated to Canada and was in receipt of social assistance, was subject to a significant 

rent increase when the housing co-operative in which she lived changed the way it 

calculated the housing charge for social assistance recipients as a result of an operating 

agreement with the federal Canadian Mortgage and Housing Corporation [“CMHC”].  

The Ontario Court of Appeal held that the terms of the grant by CMHC to the housing 

co-operative was a valid exercise of the federal spending power and, thus, the Ontario 

Human Rights Code had no jurisdiction over the CMHC in the case.
196

  

As recognized at the provincial level, the relation between social condition and 

housing is particularly important.  The Quebec Court of Appeal has noted that: 

“[H]ousing, even more than employment, represents a basic need of every individual in 

our society [...] one's choice in housing, apart from corresponding to one's means, is 

highly personalized.”
197

  In other words, simply because one is of limited means does not 

mean they should be subject to inadequate housing or to only the housing chosen by the 

property owner for social assistance recipients if they have the capacity to pay.
198

   In 

addition, following an analysis of complaints, the Quebec Commission concluded that 

one of the most vulnerable category of persons in relation to discrimination in housing 

were those covered by social condition; notably, the group covered by “race, couleur, 

origine ethnique ou nationale” was the second most vulnerable group and the 
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Commission found significant overlap in the characteristics of complaints for these two 

groups due to the influence of socio-economic factors arising in both.
199

  This is another 

illustration of how social condition advances a holistic approach to human rights.  Lastly, 

the jurisprudence emphasizes the relevance of considering Canada’s international 

obligations related to housing when considering claims based on social condition.  For 

instance, in Quebec (Commission des droits de la personne et des droits de la jeunesse) c. 

Bernier, the Tribunal noted:
200

 

Un logement est un besoin fondamental ("basic need") et une discrimination 

fondée sur un des motifs énumérés à la Charte dans la recherche de et l'accès à un 

bien aussi essentiel est interdite.  Sur le plan international, le Pacte international 

relatif aux droits économiques, sociaux et culturels énonce le droit de toute 

personne à un logement suffisant, lequel doit être exercé sans discrimination. Le 

Comité des droits économiques, sociaux et culturels, organe de surveillance de la 

mise en oeuvre du Pacte, rappelle dans son "Observation générale no 4 sur le droit 

au logement" que : 

 

Premièrement, le droit au logement est intégralement lié à d'autres droits 

de l'homme et aux principes fondamentaux qui forment les prémisses du 

Pacte [...] Ainsi que l'a déclaré la Commission des établissements 

humains, et conformément à la Stratégie mondiale du logement jusqu'à 

l'an 2000, "Un logement adéquat c'est [...] suffisamment d'intimité, 

suffisamment d'espace, une bonne sécurité, un éclairage et une aération 

convenables, des infrastructures de base adéquates et un endroit bien situé 

par rapport au lieu de travail et aux services essentiels - tout cela pour un 

coût raisonnable"  

 

Indeed, the issues of federal jurisdiction over housing, the current lack of protection at the 

federal level against discrimination based on social condition, and our international 

obligations also intersect in relation to human rights protections for Aboriginal peoples. 

                                                 
199
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b) Section 67 of the Canadian Human Rights Act and Aboriginal peoples 

Section 67 of the CHRA currently provides:  “Nothing in this Act affects any 

provision of the Indian Act or any provision made under or pursuant to that Act.”  In 

studying this provision, the LaForest Panel noted that the blanket exemption in section 67 

was not appropriate in light of “truly universal values [of equality] that have been 

accepted internationally.”
201

  The Panel recommended that section 67 be repealed until 

such time that Aboriginal human rights codes apply under self-governing agreements.
202

  

On December 13, 2006, the federal Government introduced a bill (currently, Bill C-21) to 

repeal section 67.
203

 

In our 1999 paper, we discussed the applicability of protection from 

discrimination based on social condition to housing matters on reserve lands, over which 

the federal Parliament has exclusive jurisdiction.  At the time, a Motions Judge of the 

Federal Court had found in Laslo v. Gordon Band Council that section 67 should be read 

narrowly so as not to apply to the housing policy of a Band Council denying housing to 

Aboriginal women and their children who were reinstated with “Indian status” after 

having lost it for marrying “non-Indians” before 1985.
204

  However, this decision was 

subsequently overturned by the Federal Court of Appeal in 2000.
205

  The Court of Appeal 

determined that the housing decision was by necessary implication a provision made 

                                                 
201

 LaForest Report, supra note 3 at 130. 
202

 Ibid. at 132. The Panel also recommended an interpretive provision be incorporated in the Act to ensure 

that Aboriginal community needs and aspirations are taken into account in interpreting the rights and 

defences in the Act in cases involving Aboriginal governments. 
203

 Bill C-21, supra note 17. Bill C-21 was reported from the House of Commons Standing Committee on 

Aboriginal Affairs with a number of amendments on February 4, 2008, including an interpretive clause and 

an extended transition period exempting claims against Aboriginal government or band council for 36 

months after Royal Assent.  As of April 2008, the bill was at report stage and these committee amendments 

had not yet been considered by the House of Commons.   
204

 (1996), 31 C.H.R.R. D/385 (F.C. T.D.). 
205

 Laslo v. Gordon Band (Council), [2000] F.C.J. No. 1175 (C.A.). 

Electronic copy available at: https://ssrn.com/abstract=2123483Electronic copy available at: https://ssrn.com/abstract=2123483



 75 

pursuant to section 20 of the Indian Act, which provides:  “No Indian is lawfully in 

possession of land in a reserve unless, with the approval of the Minister, possession of the 

land has been allotted to him by the council of the band.”  This precedent appears to close 

the door to human rights protection against discrimination in housing decisions for 

Aboriginal people on reserve in light of jurisdictional impediments for provincial human 

rights bodies and section 67 of the federal CHRA, unless section 67 is repealed.
206

  

As noted in our previous paper, Laslo did not directly raise issues of social 

condition, although the intersectional nature of the grounds of discrimination on which it 

was brought (i.e. sex, race and marital status of the complainant and her husband) would 

make it an interesting opportunity to explore the capacity of social condition to cover 

multiple discrimination claims. Similarly, as noted by the LaForest Panel:  

A disproportional number of people from the First Nations, for example, live in 

extreme poverty and have few educational and employment opportunities…Some 

barriers related to poverty could be challenged on one or more of the existing 

grounds. However, these cases have rarely been successful.  They are difficult to 

prove because they do not challenge the discrimination directly…Perhaps even 

more fundamentally, if a policy or practice adversely affects all poor people or all 

people with a low level of education, a ground-by-ground consideration of the 

issue can be seen as a piecemeal solution that fails to take into account the 

cumulative effect of the problem.
207

 

 

In any case, Laslo demonstrates that a role exists for the Canadian Human Rights Act in 

the realm of housing if section 67 is repealed as contemplated by Bill C-21. 
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c) Employment 

Employment is clearly one area in which protection from discrimination based on 

social condition can be equally applicable between the federal and provincial spheres:  

Barriers to employment for the socially and economically disadvantaged do not 

differ a great deal between federal and provincial jurisdictions. Educational 

requirements set unnecessarily high can create a serious barrier. The unemployed 

have more difficulty finding a job than those who are employed. The requirement 

that job applicants pay for an aptitude test, or supply tools or expensive uniforms 

can also be barriers to employment for the poor.
208

 

 

While the provincial case law has not established a successful precedent in the 

employment context as related to social condition, it has offered examples of where such 

claims could arise.  For instance, in Québec (Procureur général) c. Choinière, a 

challenge was made to the preference given to college graduates in the context of a public 

service competition.
209

  Similarly, in George c. Québec (Procureur général), an 

application was brought to start a class action challenging policy directives that 

established different hiring requirements and pay scales for summer students versus 

occasional employees in the Quebec public service.
210

  Cases such as these would have 

equal applicability to hiring practices in the federal public service.  Other examples cited 

by the LaForest Panel, such as the purchase of uniforms or tools, have not yet been 

judicially examined in the provincial context. 

 As noted in the New Brunswick Guidelines on Social Condition, the most obvious 

or direct forms of discrimination would be prohibited in employment, such as: 

o Asking a potential employee during an interview if they have ever been in 

receipt of social assistance; 

o Asking an applicant’s references about whether the applicant is receiving a 

worker’s compensation pension; 
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o Harassment of an employee whose occupation has a low status or a failure 

to investigate allegations of such harassment.
211

 

 

Similarly, the Guidelines emphasize that the usual defences would be applicable to 

claims of discrimination in the employment context, notably if the employer can establish 

that their practices are a bona fide occupational requirement, such as managing 

performance and setting expectations with respect to workplace productivity.
212

 

In light of the goals of human rights codes to promote social inclusion of 

vulnerable groups, protection in employment would seem to be particularly important in 

the case of social condition.  As established above, one’s occupation or lack thereof is a 

primary determinant of one’s socio-economic rank or standing.  Barriers to participation 

in the workforce based on social condition are likely to reinforce the social and economic 

disadvantage of the members of these groups.  Moreover, in lower-paying, precarious or 

less professionalized jobs, the power imbalance between the employer and employee is 

likely to be further aggravated, heightening the need for legal protections from 

discrimination, whether intentional or based on systemic barriers to inclusion.   

 

d) Private Sector Services:  Banking, Telecommunications and Broadcasting 

Section 5 of the CHRA provides: 

It is a discriminatory practice in the provision of goods, services, facilities 

or accommodation customarily available to the general public  

(a) to deny, or to deny access to, any such good, service, facility or 

accommodation to any individual, or 

(b) to differentiate adversely in relation to any individual, on a 

prohibited ground of discrimination.
213
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The CHRA would thus apply to services provided by federal works and undertakings 

such as banking, telecommunications, and broadcasting services.
214

  Protection for social 

condition could apply at the federal level to address discriminatory attitudes in the 

context of the provision of such services,
215

 as well as more indirect discrimination 

practices resulting from seemingly neutral policies in these industries. 

 In our 1999 paper, we provided a comprehensive overview of major barriers to 

accessing banking services for those that may be covered by “social condition,” based on 

characteristics such as income, education and receipt of social assistance, as well as age.  

According to a study by the Association coopérative d’économie familiale [“ACEF”],
216

 

excessive identification requirements, which disproportionately impact those with a lower 

income who are less likely to have such documents, were imposed to open an account or 

to simply cash a cheque.  Similarly, requirements for a minimum deposit to open an 

account and the holding of deposited funds for a fixed number of days were conditions 

imposed on recipients of social assistance by many of the banks surveyed, despite the low 

risk associated with government social assistance cheques.  More directly, the ACEF 

study observed overtly discriminatory attitudes by some banking clerks when dealing 

with lower income clients.  More systemically, the study demonstrated that banks were 

increasingly disappearing from lower income neighbourhoods and moving towards a 

higher dependence on computer and phone equipment for electronic commerce, further 

aggravating barriers to accessing banking services.  As we concluded in 1999:   

A key theme running through the barriers to accessibility to banking services 

outlined is the arbitrariness of banking policies which bear no relation to 
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legislative requirements or practical realities. In addition, a further important idea 

encouraged by the report is that lower-income persons are potentially profitable to 

banks and investment in economically disadvantaged areas would not necessarily 

disadvantage a bank. Another key theme is the lack of government intervention to 

improve access for lower income persons and the potential impetus such 

legislation would provide to banks…The ACEF report makes it clear that the 

inclusion of social condition in the Act could resolve much of the discrimination 

faced in the banking industry.
217

 

 

This conclusion was endorsed by the LaForest Panel
218

 and also finds precedent in 

the provincial jurisprudence.  In Quebec, in D’Aoust c. Vallières, a provincial credit 

union was found to discriminate against a social recipient for failing to lend to her based 

on a prejudgment that she would not respect her financial obligations.
219

  The Quebec 

Commission has also reported settlements with provincial institutions for imposing 

monthly fees on bank accounts with a balance of less than $100
220

 or for refusing to issue 

a credit card to a recipient of income security.
221

  Similarly, it has been established in the 

tenancy context that blanket policies of requiring guarantors or cosignors from social 

assistance recipients is discriminatory for not ensuring an individualized verification of 

one’s ability to pay.
222

 

 Similar practices in the provision of utilities may also impact lower income clients 

and thus have relevance to social condition protection at the federal level.  During its 

public consultations, the LaForest Panel noted: 
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We were told that people who are poor experience problems with telephone 

services. In its “Terms of Service” published in Telephone Directories, one 

company advises that generally, it cannot require deposits from an applicant or 

customer at any time unless: (a) the applicant or customer has no credit history 

with the company and will not provide satisfactory credit information; (b) has an 

unsatisfactory credit rating with the company due to payment practices in the 

previous two years regarding the company’s services; or (c) clearly presents an 

abnormal risk of loss. These terms were approved by the CRTC.  We were told in 

a submission of at least one complaint filed with the Commission challenging a 

company’s decision to categorize a single mother on welfare, but with a spotless 

credit history, as “an abnormal risk of loss” solely because she was unemployed.  

According to the submission, the complaint was dismissed by the Commission 

because “social condition or receipt of public assistance is not a prohibited ground 

of discrimination under the CHRA.”
223

 

 

This example starkly demonstrates that, like in the banking sector, decisions related to the 

provision of services by utilities are often based on a disconnect from practical realities in 

the case of social assistance recipients.  Someone receiving social assistance is essentially 

guaranteed a set level of income, which should logically support her capacity to pay and 

arguably is more secure than work income.  An assumption that she poses an abnormal 

risk of loss, particularly in spite of a good credit history, evidences a stereotype on the 

part of service-providers that social assistance recipients are less reliable or less 

responsible with their money than those in receipt of income from work in the labour 

market. 

 A final example of where protection against discrimination based on social 

condition may have applicability to services in the federal sector is in broadcasting.  In 

the case of Front commun des personnes assistées sociales du Quebec v. Canada 

(Canadian Radio-Television and Telecommunications Commission), a network broadcast 

a program that made derogatory comments against persons receiving social assistance.  

Following a complaint, the Canadian Radio-Television and Telecommunications 
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Broadcasting Commission determined it did not meet the high standards of broadcasting 

required under the Broadcasting Regulations, but that it could not be found to have 

contravened the regulations prohibiting abusive comments because social condition was 

not a ground listed under that regulation.  This decision was upheld by the Federal Court 

of Appeal, noting that it would introduce considerable ambiguity and uncertainty to add 

social condition, particularly in the context of a penal provision, where such addition was 

not contemplated by Parliament or the offender.
224

  As a result, the complainant was 

provided a very limited remedy for addressing the broadcasting of prejudicial comments 

against social assistance recipients.  Due to the involvement of the CRTC and the 

application of the broadcasting regulations, this case is also related to the relevance of 

adding social condition to address public sector policies and programs.  

e) Public Sector “Services” 

Section 66 of the CHRA provides that “[t]his Act is binding on Her Majesty in 

right of Canada”, which makes the CHRA equally applicable to actions of the government 

and federal legislation.  As noted by the LaForest Panel:  

Many statutes and government programs make distinctions based on economic 

classification.  There are cases where the Tribunal and the courts held that the 

concept of “services […] customarily available to the general public” covers a 

broad range of governmental activity, including matters such as unemployment 

insurance, policing, immigration, employment and research grants, and even 

taxation under the Income Tax Act.  And…the Supreme Court of Canada has held 

that human rights legislation has primacy over other legislation.
225

 

 

The provincial human rights case law (discussed above) and the Canadian Charter 

jurisprudence (discussed further below) provide a myriad of examples of where social 
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condition claims may arise in relation to government services.  For instance, the 

inclusion/deduction system for child support under the Income Tax Act was challenged in 

Thibaudeau v. Canada (Minister of National Revenue);  while subsequently reversed at 

the Supreme Court of Canada,
226

 the Federal Court of Appeal had found discrimination 

under s.15 of the Charter based on the status of being “a separated custodial parent” or 

“family status.”
227

  The claim itself was brought on the grounds of  sex, civil status or 

social condition, the complainant arguing that “divorced women have a unique social 

condition because of her income and level of education and are in a disadvantaged 

position in society.”
228

  Other cases have challenged reductions in government 

benefits,
229

 differential treatment under employment assistance programs,
230

 and 

challenges to student loan programs.
231

  Similarly, provincial cases challenging the 

disproportionate impact of some criminal prohibitions on poor people
232

 or the impact of 

remedy enforcement on the impecunious
233

 could have equal applicability to federal laws.   
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 [1995] 2 S.C.R. 627. 
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 See MacKay v. British Columbia (Ministry of Social Development and Economic Security), [2002] 
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Plan benefits; Falkiner v. Ontario (Ministry of Community and Social Services), [2002] O.J. No. 1771, 59 

O.R. (3d) 481 (C.A.), leave to appeal to SCC granted but appeal discontinued Sept. 1, 2004, and Masse v. 

Ontario (Ministry of Community and Social Services), [1996] O.J. No. 363 (Gen. Div.), involving the 

reduction of social assistance benefits;  
230

 Lambert, supra note 92. 
231

 See e.g. Racine, supra note 185. 
232

 See e.g. R. v. Banks, [2007] O.J. No. 99 (C.A.), upholding [2005] O.J. No. 98 (S.C.J.), leave to appeal 
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 Notably, very few of these cases have actually been successful in either the 

human rights or Charter context.  In general, tribunals and courts have found that the 

programs in question are intended for ameliorative purposes and thus not discriminatory 

under the law or that, in the Charter context, poverty could not be considered to be an 

analogous ground.  These trends in the jurisprudence raise important considerations for 

whether an exemption for government programs would be required if social condition 

were to be added to the CHRA, which will be discussed further below.  However, for 

present purposes, the cases demonstrate the applicability of social condition protection at 

the federal level in this area. As the above indicates, there is ample scope for social 

condition at the federal level, as well as provincial levels. 

f) Discrimination Practices arising from Demographics: Aging “Baby Boomers” 

and New Immigrants 

 

 

 Another emerging area of discrimination is the result of demographics: as the 

work force ages and “baby boomers” retire, their places in the workplace are increasingly 

being occupied by new immigrants. Both these retirees and their immigrant replacements 

will face discrimination, not just in relation to enumerated grounds such as age, race or 

national origin but also discrimination that is socio-economic in nature that might be 

more effectively addressed by the ground of social condition. The types of barriers faced 

by both retiring “baby boomers” and new immigrants are likely to be complex and 

intersectional in nature and will almost certainly have economic dimensions. Some 

retirees will have a difficult time making ends meet on pension income (if they have 

pensions) and new immigrants who are either unable to get jobs or are under employed 

will also face significant economic challenges. 
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 In respect to the growing numbers of people who are retiring there is likely to be a 

particularly negative impact on women who are less likely than men to have adequate 

pensions and are part of the phenomenon that former Justice L’Heureux-Dube refers to as 

the feminization of poverty.
234

 This is further evidence of the intersection of various 

grounds of discrimination to produce a unique kind of human rights violation, one aspect 

of which could be covered by social condition. The retirement of the “baby boomers” in 

record numbers will create significant societal dislocations, and the addition of social 

condition to the CHRA would provide one additional tool in responding to the resulting 

individual and social problems. 

 In respect to the new immigrants pursuing the jobs vacated by the retiring “baby 

boomers” there will be issues related to occupation, educational levels and comparative 

qualifications that might well be captured in the concept of social condition. While the La 

Forest Report recommends exempting immigration from the reach of social condition, we 

think it was more the statutory regime itself governing immigration, rather than 

individual manifestations of discrimination in respect to how the laws are applied. We 

will return to whether immigration should be removed from the reach of social condition 

discrimination in the recommendation section of this study. 

 Old age pensions and supplementary benefits, “including survivors and disability 

benefits irrespective of age”, fall within federal constitutional jurisdiction and this 

jurisdiction is to be exercised in conjunction with provincial laws within their 

jurisdictions.
235

 Furthermore, immigration is a concurrent power shared between the 

federal and provincial levels of government and thus would leave some scope for the 
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application of the Canadian Human Rights Act, as well as provincial human rights 

codes.
236

 

 In Hodge v. Canada (Minister of Human Resources Development),
237

 a claim for 

survivor’s benefits under the Canada Pension Plan (CPP) was denied on the basis that the 

claimant fell within the category of “former spouses” not entitled to CPP benefits. Betty 

Hodge argued that, as a “separated common law spouse”, she should be compared to 

“separated married spouses” and therefore entitled to the CPP benefits. If social condition 

or poverty were available as grounds of discrimination under either the Canadian Human 

Rights Act or as an analogous ground or discrimination under section 15 of the Charter, 

perhaps she could have succeeded on that ground or the intersection of social condition 

with other grounds. While Ms. Hodge’s age is not indicated in the case, this is the kind of 

claim that might well be made by the aged and the inclusion of social condition would 

improve their protection. 

 Both pension schemes and immigration regimes are complex statutory and 

regulatory structures, and the application of a new social condition ground of 

discrimination would have to be handled with care. There may even be need for special 

justifications or partial or temporary exemptions but there is no denying the potential for 

social condition discrimination against both aging retires and new immigrants. How to 

handle these changing Canadian demographics and the inherent human rights dimensions 

of the change are worthy of serious and speedy consideration by the Canadian Human 

Rights Commission and other agencies. 

 

                                                 
236

 Ibid., s. 95. 
237

 [2004] 3 S.C.R. 357. 

Electronic copy available at: https://ssrn.com/abstract=2123483Electronic copy available at: https://ssrn.com/abstract=2123483



 86 

D. Section 15 of the Charter and Social Condition 

 

Since the arrival of the Canadian Charter of Rights and Freedoms in 1982, and in 

particular since the section 15 equality provision came into effect in 1985, there has been 

a symbiotic and mutually reinforcing relationship between the Charter and human rights 

codes. In some cases the human rights codes have been used to enrich and expand the 

meaning of section 15 of the Charter and in others the Charter has been used to expand 

the scope of human rights codes. Thus, we will examine the section 15 Charter 

jurisprudence related to the concept of social condition and the impact of the trends under 

the Charter on the question of whether social condition should be recognized as a 

prohibited ground of discrimination in the Canadian Human Rights Act.  To do so, 

however, we will first set the stage with a discussion of the equality law under the 

Charter and its links to human rights codes. 

1. Section 15 Jurisprudence 

 

With its very first case on section 15 of the Charter, the Supreme Court of Canada 

sent a message that not all distinctions would be offensive to the Charter. However, 

unlike the closed lists of grounds in human rights codes, section 15 of the Charter is 

more open-ended and allows for protection on analogous grounds as the courts may deem 

appropriate as society changes and evolves. This encourages the “living tree” 

interpretation of the Constitution. In Andrews v. Law Society of British Columbia,
238

 the 

Supreme Court of Canada held that the intended beneficiaries of equality were not only 

the expressly enumerated groups, but also analogous groups who could be described as 
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discrete and insular minorities that experience disadvantage in society at large.  This 

position was most clearly articulated by Justice Wilson in the following passage: 

I emphasize…that [the protection of specific groups] is a 

determination which is not to be made only in the context of the 

law which is subject to challenge but rather in the context of the 

place of the group in the entire social, political and legal fabric of 

our society. While legislatures must inevitably draw distinctions 

among the governed, such distinctions should not bring about or 

reinforce the disadvantage of certain groups and individuals by 

denying them the rights freely accorded to others. 

 

… [I]t is not necessary in this case to determine what limit, if any, 

there is on the grounds covered by s. 15 and I do not do so.
239

 

 

In Andrews itself, the Court concludes that citizenship meets the test for an analogous 

ground under section 15 of the Charter.  It reached this conclusion even though it is not 

an immutable characteristic like race or gender (with some exceptions).  Of course, 

religion is also a mutable characteristic, but one that has been protected as an enumerated 

ground of discrimination.  In R. v. Turpin,
240

 the Court drew the line at province of 

residence and reinforced this conclusion in R. v. S. (S.).
241

  Unlike citizenship or religion, 

province of residence can be changed fairly easily.  More importantly, province of 

residence was seen as less likely to subject the relevant group to stereotyping and other 

forms of discrimination. In Corbière v. Canada,
242

 “Aboriginality residence” was held to 

be an analogous ground because of the disadvantages and stereotyping faced by off 

reserve Aboriginals. How these arguments might relate to the inclusion of social 

condition as an analogous ground under the Charter will be explored later. 
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240

 [1989] 1 S.C.R. 1296. 
241

 [1990] 2 S.C.R. 254. 
242

 [1999] 1 S.C.R. 493. 

Electronic copy available at: https://ssrn.com/abstract=2123483Electronic copy available at: https://ssrn.com/abstract=2123483



 88 

Building upon Andrews, the Supreme Court has expanded the analogous grounds 

to include common law spouses in Miron v. Trudel,
243

 and gays and lesbians in Egan v. 

Canada
244

 and Vriend v. Alberta.
245

  In reaching these conclusions, the Court relied upon 

the historical disadvantage of these groups.  Many other groups who made claims to the 

benefits of section 15, such as corporations, were denied.
246

   

Chief Justice McLachlin (writing as a puisne Justice) in Miron v. Trudel 

summarizes the factors that can lead to a finding that a particular basis of discrimination 

is an analogous ground under section 15 of the Charter. 

One indicator of an analogous ground may be that the targeted group has 

suffered historical disadvantage, independent of the challenged distinction: 

Andrews, supra, at p. 152 per Wilson J.; Turpin, supra, at pp. 1331-32. 

Another may be the fact that the group constitutes a “discrete and insular 

minority”: Andrews, supra, at p. 152 per Wilson J. and at p. 183 per 

McIntyre J.; Turpin, supra, at p. 1333. Another indicator is a distinction 

made on the basis of a personal characteristic; as McIntyre J. stated in 

Andrews, “(d)istinctions based on personal characteristics attributed to an 

individual solely on the basis of association with a group will rarely 

escape the charge of discrimination, while those based on an individual’s 

merits and capacities will rarely be so classed” (pp. 174-75). By extension, 

it has been suggested that distinctions based on personal and immutable 

characteristics must be discriminatory within s. 15(1): Andrews, supra, at 

p. 195 per La Forest J. Additional assistance may be obtained by 

comparing the ground at issue with the grounds enumerated, or from 

recognition by legislators and jurists that the ground is discriminatory: see 

Egan v. Canada, supra, per Cory J. 

 

All of these may be valid indicators in the exclusionary sense that their 

presence may signal an analogous ground. But the converse proposition -- 

that any or all of them must be present to find an analogous ground -- is 

invalid. As Wilson J. recognized in Turpin (at p. 1333), they are but 

“analytical tools” which may be “of assistance”.
247
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Madame Justice L’Heureux-Dubé, writing in Corbière v. Canada
248

, provides a similar 

list of indicators of analogous grounds, but she expressly refers to human rights codes as 

one indicator of the kinds of grounds that should be seen as the basis of discrimination. 

Thus, the human rights codes can be used to expand the equality provisions of the 

Charter, as well as the other way around. This is part of the symbiotic and mutually 

reinforcing nature of these legal instruments which has alarmed critics from the right, 

such as Professors F.L. Morton and R. Knopff.
249

  

 The center of the section 15 equality universe is now Law v. Canada (Min. of 

Employment and Immigration).
250

 Justice Iacobucci, writing for a unanimous Supreme 

Court of Canada, formulated a single test for equality focused on the concept of human 

dignity. Only distinctions on a personal characteristic (enumerated or analogous grounds) 

that offend human dignity fall within the scope of section 15 of the Charter. He defines 

human dignity broadly in the following terms: 

What is human dignity? There can be different conceptions of what human 

dignity means. For the purpose of analysis under s. 15(1) of the Charter, 

however, the jurisprudence of this Court reflects a specific, albeit non-

exhaustive, definition. As noted by Lamer C.J. in Rodriguez v. British 

Columbia (Attorney General), [1993] 3 S.C.R. 519, at p. 554, the equality 

guarantee in s. 15(1) is concerned with the realization of personal 

autonomy and self-determination. Human dignity means that an individual 

or group feels self-respect and self-worth. It is concerned with physical 

and psychological integrity and empowerment. Human dignity is harmed 

by unfair treatment premised upon personal traits or circumstances which 

do not relate to individual needs, capacities, or merits. It is enhanced by 

laws which are sensitive to the needs, capacities, and merits of different 

individuals, taking into account the context underlying their differences. 

Human dignity is harmed when individuals and groups are marginalized, 

ignored, or devalued, and is enhanced when laws recognize the full place 

of all individuals and groups within Canadian society. Human dignity 
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within the meaning of the equality guarantee does not relate to the status 

or position of an individual in society per se, but rather concerns the 

manner in which a person legitimately feels when confronted with a 

particular law. Does the law treat him or her unfairly, taking into account 

all of the circumstances regarding the individuals affected and excluded by 

the law?
251

 

 

He goes on in the Law case to re-emphasize that equality is a comparative analysis 

(claimant group and comparator group) and an analysis that must be conducted in a 

contextual fashion, taking account of the following four context factors: 

1. Pre-existing Disadvantage; 

2. Relationship Between Grounds and the Claimant’s Characteristics or 

Circumstances; 

3. Ameilorative Purpose or Effect; 

4. Nature of the Interest Affected. 

 

 

 Even using the same test the Supreme Court Justices often fail to agree on the 

difficult policy choices inherent in section 15 Charter analysis. The Justices, like 

Canadians more generally, do not always agree on the proper scope of equality in 

Canada. In Canadian Foundation for Children Youth and the Law v. Canada, the 

majority of the Court finds that section 43 of the Criminal Code (allowing reasonable 

physical correction of children) does not violate section 15 of the Charter nor offend the 

human dignity of the children concerned.
252

  In Auton v. British Columbia (A.G.), by 

narrowly defining the comparator group, the Court denied government funding for 

specific therapies for children with autism.
253

  By this device or by engaging in the 

interest balancing at the rights violation stage, as the majority did in the Children’s 

Foundation, some critics argue that the Court has retreated to a more formal (less 
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substantive) version of equality.
254

 We have explored this Charter evolution in some 

detail, as we suggest that the Court is in somewhat of a retreat on equality, leaving the 

legislatures and human rights codes in a more important leadership role. 

While the form of section 15 of the Charter may differ from human rights 

legislation, they do share common purposes and effects.  It also seems to us that the 

language of human dignity, discrete and insular minority and democratic marginalization 

may be useful reference points for who should be protected and included in human rights 

codes. We also argue that legislators should be willing to lead on matters of equality and 

not merely follow the courts as they have done on matters of gay and lesbian rights. 

2. The Interrelationship Between Human Rights Codes and the Charter 

 

[D]iscrimination in a substantive sense involv[es] factors such as 

prejudice, stereotyping, and disadvantage. Of fundamental 

importance, …the determination of whether each of these 

elements exists in a particular case is always to be undertaken in a 

purposive manner, taking into account the full social, political, 

and legal context of the claim.
255

 

The recent history of Canadian human rights jurisprudence has consistently 

emphasized a purposive, liberal, and contextual approach to interpretation of the Charter 

and federal and provincial human rights codes.  One can see the way the courts have used 

human rights statutory and constitutional instruments to aid each other in fulfilling the 

common purpose of the enactments: 

It is clear that the purpose of s.15 [of the Charter] is to ensure 

equality in the formulation and application of the law.  The 

promotion of equality entails the promotion of a society in which 

all are secure in the knowledge that they are recognized at law as 
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human beings equally deserving of concern, respect and 

consideration.  It has a large remedial component.
256

 

 

The [Ontario Human Rights] Code aims at the removal of 

discrimination.  This is to state the obvious.  Its main approach, 

however, is not to punish the discriminator, but rather to provide 

relief for the victims of discrimination.
257

 

 

In Andrews, the court drew on the substantive definition of equality developed in human 

rights jurisprudence as part of its contextual analysis to inform the definition of 

discrimination under section 15.
258

  Similarly, in Eldridge, the court employed the 

language of human rights jurisprudence in imposing the obligation of “reasonable 

accommodation …to the point of undue hardship” on governments in the case of adverse 

effect discrimination.
259

  Most recently, in Meiorin, McLachlin J., as she then was, drew 

upon the Charter jurisprudential analysis of the Court when adopting a more unified 

approach in assessing discrimination under human rights codes.  

In the Charter context, the distinction between direct and adverse 

effect discrimination may have some analytical significance but, 

because the principal concern is the effect of the impugned law, it 

has little legal importance… I see little reason for adopting a 

different approach when the claim is brought under human rights 

legislation which, while it may have a different legal orientation, 

is aimed at the same general wrong as s.15(1) of the Charter.
260
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Human rights legislation and the Charter are fundamentally interconnected in the 

goals and purposes they seek to achieve.  Human rights codes are seen as “quasi-

constitutional” documents
261

 - an aid to ensuring the constitutional goal of social equality 

is substantively realized. 

Human rights codes are documents that embody fundamental 

principles, but which permit the understanding and application of 

these principles to change over time.  These codes leave ample 

scope for interpretation by those charged with that task.  The 

“living-tree” doctrine, well understood and accepted as a principle 

                                                                                                                                                 
human rights jurisprudence in defining the meaning of “handicap” under the Quebec Charter and noting: 

“While there is no requirement that the provisions of the Charter mirror those of the Canadian Charter, they 

must nevertheless be interpreted in light of the Canadian Charter”. 

However, at the Tribunal level, there has been some debate as to the extent to which the Law test 

for discrimination under the Charter should apply in the application of human rights legislation.  In Wignall 

v. Canada (Department of National Revenue), [2003] F.C.J. No. 1627 (Fed. Ct.), the Federal Court found it 

was a reviewable error for the Canadian Human Rights Tribunal to apply the Law test to a complaint of 

discrimination under the CHRA; see also Powell v. TD Canada Trust, [2007] F.C.J. No. 1579 (Fed. Ct); 

Withler v. Canada (Attorney General), 2006 B.C.J. No. 101 (B.C. Sup. Ct.); and Marakkaparambil v. 

Ontario (Health and Long-Term Care), 2007 HRTO 24, rejecting a motion to dismiss a complaint that had 

already been rejected on Charter grounds because the outcome could be different under the Human Rights 

Code.   

But lower level bodies have applied the Law test in the statutory human rights context.  This has 

generally been the case where there were concerns that a traditional analysis could unduly interfere with 

complex governmental policy: see Gwinner v. Alberta (Human Resources and Employment), (2002), 217 

D.L.R. (4th) 341 (Alta. Q.B.), aff’d [2005] 354 A.R. 21 (C.A.), where the Queen’s Bench held that it was 

appropriate to apply Law in “some cases”, such as those “where there is a human rights equality challenge 

to legislation which sets up a government program of financial support that is alleged to be discriminatory”, 

but that the Law third-step dignity analysis could be avoided in most human rights complaints; BC 

Government and Service Employees Union v. British Columbia (Public Service Employee Relations 

Commission), (2002), 4 B.C.L.R. (4th) 301 (C.A.), finding that the Law test and Charter precedents could 

apply as a “cluster of points of reference” rather than as a “strict test” to a collective agreement that was 

found to be integrated with the employment insurance scheme; Saskatchewan (Department of Finance) v. 

Saskatchewan (Human Rights Commission), (2004), 254 Sask. R. 185 (C.A.), where the Court of Appeal 

applied the Law test in a challenge to the disability income plan without any discussion of whether it would 

be appropriate; Armstrong v. B.C. (Ministry of Health) (No. 5), 2008 BCHRT 19, where the Tribunal used a 

Law analysis to supplement a traditional human rights analysis for situations where there are 

“governmental overtones” in areas of complex policy such as the allocation of health care funding services, 

relying on Preiss v. B.C. (Ministry of Attorney General), 2006 BCHRT 587; and Lane v. ADGA Group 

Consultants Inc., 2007 HRTO 34, where the Tribunal felt it was necessary to rely on the comparator group 

directive in the Law test in cases of challenges to government programs.  As a result, some Tribunals have 

opted to do analyses under both tests: Hogan v. Ontario (Health and Long-Term Care) (2006), 58 C.H.R.R. 

317 (Ont. H.R.T.), where the majority and dissenting judgments analyzed the claims under both the 

Meiorin and Law tests. 

This will be an important analytical question to resolve if social condition is added to the CHRA as 

an application of the Law test could have a more restrictive approach to claims of discrimination based on 

socio-economic grounds as it has in the Charter context, discussed further in the next section. 
261

 Zurich Insurance Co. v. Ontario (Human Rights Commission), [1992] 2 S.C.R. 321 at 339. 
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of constitutional interpretation, is particularly well suited to 

human rights legislation.  The enumerated grounds of 

discrimination must be examined in the context of contemporary 

values, and not in a vacuum.
262

 

 

In this way, human rights codes may be seen as a limb of the “tree” which encompass the 

Charter equality guarantees, which continues to grow and evolve at pace with social 

values and an ever changing and evolving Canadian society.  

However, although conjoined in a common purpose, the framework of the 

Charter differs from the human rights codes in the following aspects: 

To begin with, discrimination in s. 15(1) is limited to 

discrimination caused by the application or operation of law, 

whereas the Human Rights Acts apply also to private activities. 

Furthermore, and this is a distinction of more importance, all the 

Human Rights Acts passed in Canada specifically designate a 

certain limited number of grounds upon which discrimination is 

forbidden. Section 15(1) of the Charter is not so limited.
263

 

In addition, the “defences” or “justifications” in the Charter and the human rights statutes 

vary.  While the government may justify a finding of discrimination on policy grounds 

under section 1 of the Charter, in human rights codes there will be no finding of 

discrimination if the practice is found to be a bona fide justification or within a statutory 

exemption.  Further, the scope of the codes is limited to areas of accommodation, 

services and employment whereas the Charter encompasses all government activity; and, 

although both are remedial in purpose, the practical effects of pursuing remedies in each 

are quite different.  

                                                 
262

 Canada (Attorney General) v. Mossop, [1993] 1 S.C.R. 554 at 621. 
263

 Andrews, supra note 238.   
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In terms of remedies, the Charter has the remedial power of striking down or 

altering the impugned legislation under section 52 of the Constitution Act, 1982,
264

 as 

well as broad powers to remedy discriminatory government action on an individual level 

under section 24 of the Charter.  Similarly, human rights tribunals are also given broad 

powers to cease, prevent and redress the discriminatory practice,
265

 and at least one 

commentator believes they are a better forum for devising effective and creative solutions 

to discrimination in that the remedies would be unavailable through the expensive court 

process and commission remedies would have a more immediate effect for a greater 

number of people.
266

  Lastly, and most importantly, the legal status of each document is 

fundamentally different.  Although there have been numerous times where human rights 

statutes have been used to inform the development of s. 15, the inclusion of section 15 of 

the Charter in the Constitution Act, 1982 mandates some conformity between human 

rights statutes and the Charter itself.
 
It is a two way street. 

 There have been many cases where the Charter has been used to challenge human 

rights statutes to ensure the legislation conforms to the values and norms enshrined in the 

Constitution.
267

  Thus, we will evaluate “social condition” as a potential analogous 

ground under section 15 of the Charter and whether there may be a constitutional 

obligation to include “social condition” in the CHRA.   

3. Social Condition and Charter Jurisprudence Generally 

 

Different aspects of what may constitute social condition have come before all 

levels of courts. Some of these claims have come in the form of section 15 Charter 

                                                 
264

 Constitution Act, 1982, being Schedule B to the Canada Act 1982 (U.K.), 1982, c. 11. 
265

 CHRA, supra note 1, s. 53(2). 
266

 Turkington, supra note 53.  
267

 See e.g. McKinney v. University of Guelph, [1990] 3 S.C.R. 229 and Vriend, supra note 245.  
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challenges. However, the Supreme Court of Canada has repeatedly affirmed that it does 

not perceive the Charter as a vehicle for the protection of economic rights. As stated by 

L’Heureux-Dubé in her dissent in Egan v. Canada: 

As I note earlier, the Charter is not a document of economic 

rights and freedoms. Rather, it only protects “economic rights” 

when such protection is necessarily incidental to protection of the 

worth and dignity of the human person.
268

 

 

The reluctance of the court to engage itself in an allocation of economic rights is justified 

by judicial deference to the legislature in matters of complex, socio-economic policy, 

leaving the role of determining this policy to elected politicians. This deference to the 

legislature is demonstrated in judgments such as R.J.R. MacDonald Inc. v. Canada 

(Attorney General)
269

 and Eldridge v. British Columbia (Attorney General).
270

 In RJR 

MacDonald, La Forest J., in dissent, states that: 

Courts are specialists in the interpretation of legislation and are, 

accordingly, well placed to subject criminal justice legislation to 

careful scrutiny. However, courts are not specialists in the realm 

of policy-making, nor should they be. This is a role properly 

assigned to the elected representatives of the peoples, who have at 

their disposal the necessary institutional resources to enable them 

to compile and assess social science evidence, to mediate between 

competing social interests and to reach out and protect vulnerable 

groups.
271

 

 

                                                 
268

 Egan, supra note 244 at 544, per L’Heureux Dube J.:  

We can further inform our understanding of the purpose of s. 15 by recognizing what 

it is not. The Charter is a document of civil, political and legal rights. It is not a 

Charter of economic rights. This is not to say, however, that economic prejudices or 

benefits are irrelevant to determinations under s. 15 of the Charter. Quite the 

contrary. Economic benefits or prejudices are relevant to s. 15, but are more 

accurately regarded as symptomatic of the types of distinctions that are at the heart of 

s. 15: those that offend inherent human dignity. 
269

 [1995] 3 S.C.R. 199. 
270

 Eldridge, supra note 259. 
271

 RJR MacDonald, supra note 269 at para. 68. Later in the judgment La Forest J. states: “it is not the role 

of this Court to substitute its opinion for that of Parliament concerning the ideal legislative solution to this 

complex and wide-ranging social problem.” See also McKinney, supra note 267, per La Forest J.; Egan, 

supra note 244, per Sopinka J.; and Andrews, supra note 238, per La Forest J. 
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The reluctance of the Supreme Court to interpret the Charter so as to enforce 

social and economic rights has been followed by the provincial courts in their 

adjudication of Charter challenges. In fact, as will be shown below, the primary 

justification for refusing to recognize a particular “social condition” or group as 

analogous to an enumerated ground under the Charter has been deference to Parliament 

in issues of social and economic policy. For example in Gosselin v. Quebec (Attorney 

General),
272

 the Québec Superior Court held that: 

La Charte ne fait pas obstacle à la souveraineté du parlement… 

s’il fallait y voir des obligations positives ce serait les tribuneaux 

qui, par leur approbation ou non, viendraient ultimement 

déterminer les choix de l’ordre politique… Or, pareil rôle n’est 

pas donné au pouvoir judiciaire par la Charte. Les tribuneaux ne 

doivent pas substituer leur jugement en matière sociale et 

économique au jugement des corps législatifs élus à cette fin.
273

 

 When put to the test on appeal in Gosselin, the majority of the Supreme Court 

also failed to rise to the challenge of interpreting section 15 of the Charter to address 

social and economic disadvantage.
274

  Forcing young people to live below the poverty 

line by providing low levels of social assistance was not viewed as a violation of their 

dignity. The good intentions of the legislators were considered at the first stage of 

Charter analysis (the violation stage) and the majority of the Court concluded that there 

was no breach of equality. This decision has been criticized as advancing stereotypes 

about the young and putting too high a burden on Charter claimants.
275

 It also represents 

a general retreat on equality whereby conflicting rights are balanced at the violation stage 

                                                 
272

 [1992] R.J.Q. 1657 at 1658 (C.S.), aff’d [1999] R.J.Q. 1033 (C.A.), aff’d [2002] 4 S.C.R. 429. See also 

Alcorn v. Canada (Commissioner of Corrections), [1999] F.C.J. No. 330 (T.D.); Clark v. Peterborough 

Utilities Commission, (1995) 24 O.R. (3d) 7 (Ont. Gen. Div.); Masse, supra note 229.  
273

 Gosselin (C.S.), ibid. at 1670. 
274

 Gosselin (S.C.C.), ibid. 
275

 Kim & Piper, supra note 40. 
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rather than as part of a section 1 justification. This puts the burden of proof on the 

claimant rather than the state and makes it easier to justify Charter violations. 

 In the Gosselin case the majority of the Supreme Court of Canada was also 

troubled by the class action aspect of her claim and put a very high burden of proof upon 

Ms. Gosselin that is appropriately criticized in some academic circles.
276

 It also appears 

that the Court was concerned about mandating the Quebec National Assembly to pay 

large sums of money to a group of ill defined claimants. The case concentrated on age as 

the sole ground of discrimination and largely ignored issues of mental disability and 

poverty, which were present as well. This runs counter to the trend of taking a more 

holistic approach to discrimination complaints and recognizing the intersection of various 

grounds of discrimination. The Supreme Court did not seize the opportunity to explore 

social condition and or poverty as possible analogous grounds under section 15 of the 

Charter. Furthermore, by balancing the competing policy interests at the violation stage 

rather than at section 1 reasonable limits stage, the majority of the Supreme Court 

signaled a general retreat on equality, to which we referred earlier. 

 While courts continue to play their traditional roles as protector of the 

Constitution, promoter of fair process and preventer of arbitrary action by the state, they 

have generally avoided entering the contested domain of social and economic policy. 

This hesitance should be reconsidered and judges should be open to expanding their role 

in the socio-economic domain – albeit with caution and respect for the other branches of 

government. However, to date the Charter has not offered much support on poverty 

issues. 

                                                 
276

 Ibid. 
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 Since the advent of the Charter in 1982, and the use of s. 15(1) of the Charter to 

prevent both discrimination and promote equality, case law has gradually embraced 

various forms of grounds analogous to the enumerated ones explicitly set out in the 

Charter. These grounds have grown from singular in their application, to intersectional, 

paving the way for a more holistic approach to equality. The grounds have also expanded 

their meaning from narrow to broad, allowing claimants in Eldridge
277

 but not in Egan
278

 

to gain full access to government schemes normally closed to Canadians of their status. 

In a series of later cases the Supreme Court did advance the rights of gays and lesbians 

including providing access to government finances. The Law test, though continuously 

upheld as the standard mode of analysis for s. 15(1) claims, has received legitimate 

criticism, specifically with regards to comparator analyses in the 2004 cases of Auton v. 

British Columbia (Attorney General)
279

 and Newfoundland Association of Public 

Employees v. Newfoundland.
280

 

 In both these latter cases the Supreme Court was willing to defer to the legislative 

branch of government with respect to the expenditure of taxpayers’ money. In Auton it 

concludes that the therapy sought to be funded was untested and outside the scope of the 

relevant legislation and disagreed with the comparator ground as defined by the 

claimant.
281

 In the N.A.P.E. case, the Court was willing to recognize the crisis state of the 

government’s financial situation as a reasonable basis for reneging on an agreed-upon 

pay equity settlement for women within the relevant union.
282

 These cases clearly 

                                                 
277

 Eldridge, supra note 259. 
278

 Egan, supra note 244. 
279

 Auton, supra note 253. 
280

 [2004] 3 S.C.R. 381 [hereinafter N.A.P.E.]. 
281

 Auton, supra note 253. 
282

 N.A.P.E., supra note 280. 
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demonstrate the reluctance of the courts to second guess the elected legislative branches 

of governments on matters of economic and social policy. This extends to both a refusal 

to read positive economic rights into section 15 (perhaps contrary to the promise of 

Eldridge
283

) and a resistance to social condition or poverty as an analogous ground of 

discrimination under section 15 of the Charter. 

4. Social Condition or Poverty as an Analogous Ground 

 

  As part of the general test for discrimination under s. 15, there must be a 

distinction made on a personal characteristic.
284

   There are many factors which 

contribute to this determination, but there is no strict, conclusive or closed list of 

indicia.
285

  However, some common factors include: irrelevancy of the characteristic 

(similar to those grounds already included), membership in a group which has suffered 

historical disadvantage (discrete and insular minority), immutability of the characteristic, 

and general societal disadvantage.
286

  Again, none of these are conclusive or mandatory 

in the analysis of inclusion as an analogous ground, however, social condition does 

conform to many of these factors. 

 Like other prohibited grounds, social condition may be seen as an “irrelevant” 

characteristic by which employment, services and accommodation may be denied.  In 

Miron v. Trudel, McLachlin J., as she then was, made the following statement: 

[I]n determining whether a particular group characteristic is an 

analogous ground, the fundamental consideration is whether the 

characteristic may serve as an irrelevant basis of exclusion and a 

denial of essential human dignity in the human rights tradition.  In 

other words, may it serve as a basis for unequal treatment based 
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284

 Andrews, supra note 238.  
285
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on stereotypical attributes ascribed to the group, rather than on the 

true worth and ability or circumstances of the individual?
287

 

In this same decision, now Chief Justice McLachlin also holds that there is no absolute 

requirement that an analogous ground be immutable and that it can be temporary or 

changeable. The stigma and stereotyping of individuals in poverty or in a certain 

occupation often overshadow “the true worth and ability or circumstances” of 

individuals.   

The stigma of poverty is a special type of stigma which attributes 

to the poor a status of being ‘less than human.’”  …[P]eople 

perceive poverty to be the result of individual characteristics of 

people living in poverty…So, for example, a common stereotype 

illustrating this stigma would be that of the person on welfare as 

lazy and unmotivated, as a spendthrift in need of personal 

correction.  The assumption is that poverty arises out of lack of 

effort and thrift. Therefore, anyone who is poor must be lazy and 

irresponsible. This logic stands behind povertyism: the logic 

translates incorrect assumptions about poverty into assumptions 

about the people who are poor.
288

 

Further, the widespread nature of stereotypical beliefs has often caused historical 

disadvantage to people in the institutionalisation and development of stereotypes.
289

  

Lastly, one’s social condition could be compared to such categories as religion or 

citizenship; although not necessarily immutable in the strict sense, it is often a very 

difficult individual characteristic to change.   

Similarly, Wilson J. in Andrews also identified indicators such as whether the 

persons characterized by the trait in question are "lacking in political power", "vulnerable 

to having their interests overlooked and their rights to equal concern and respect 

violated", and "vulnerab[le] to becoming a disadvantaged group" on the basis of the 

                                                 
287

 Miron, supra note 243 at 495. 
288

 Turkington, supra note 53 at 140-41, citing C.I. Waxman, The Stigma of Poverty: A Critique of Poverty 

Theories and Policies, 2
nd

 ed. (New York: Permagon Press, 1983) at 70 [emphasis added]. 
289

 Turkington, ibid. at 147-68, tracing the “poor laws” from feudal Britain to contemporary Canada. 
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trait.
290

  In this sense, individuals living in poverty are some of the most disadvantaged in 

our liberal democracy: 

In a welfare state, people in poverty are in heightened contact 

with law-making bodies and legal structures. That contact, 

however, is not as a participant or as a citizen perceived of as an 

equal active member of a social contract. Instead, people in 

poverty are subject to the expectations and assumptions, the 

beliefs and values of the economically privileged in society.
291

 

 

The review of the experiences of the two provinces and one territory that have 

adopted social condition, discussed above, reveal a tendency to break down the concept 

of social condition into more manageable components; such as occupation, source of 

income, and education. While this does help to define and clarify the concept of social 

condition, it also has the effect of atomizing the concepts of both social condition and 

poverty, making it harder to confront the problems of discrimination in a holistic way. 

The Northwest Territories is the only province that expressly refers to poverty as an 

aspect of social condition. More often it is seen as the other way around - that social 

condition is one aspect of the larger concept of poverty. 

 Sheila Turkington and others advocate the use of the term poverty rather than 

social condition as better capturing the kind of problems and disadvantages faced by the 

poor in Canada.
292

 However, both legislatures and courts have been reluctant to even 

embrace the narrower concept of social condition so the likelihood of adding poverty as a 

ground of discrimination, either by way of human rights codes or the Charter seems 

remote at the present time. The term poverty would be more holistic perhaps but that is a 

future issue and social condition offers a manageable way to solve at least some of the 

                                                 
290

 Andrews, supra note 238. 
291

 Turkington, supra note 53 at 143. 
292

 Ibid.  

Electronic copy available at: https://ssrn.com/abstract=2123483Electronic copy available at: https://ssrn.com/abstract=2123483



 103 

problems.  Is a person incapable of providing for herself the basic necessities of life – 

food, shelter and clothing – any less disadvantaged than a person who is unable to 

provide the very same necessities for himself or herself solely because of their race? It 

may be argued that although legislators and policy makers need to seek out and address 

the reasons that give rise to the poverty in the first place, it is not for the courts to do the 

same. However, in atomizing poverty, they are no longer addressing the reason for the 

discrimination but the circumstances that led up to it. By deferring discrimination cases 

that give rise to social and economic policy discourse to legislators, the courts are 

essentially leaving the victim with no judicial recourse. It can be argued that it is the 

courts’ responsibility to recognize the disadvantages of Canada’s citizens and to give as 

equal treatment to individuals with intersectional grounds as to those with grounds 

comprised of often impossible to qualitatively define causes.
293

 Thus, it is possible for 

social condition, appropriately defined, to be considered an analogous ground under the 

Charter.
294

 However that has not happened to date and from the current vantage point 

looks doubtful. 

Consistent with this more atomized approach to social condition and poverty the 

section 15 Charter cases in this area can be grouped into various categories. We did this 

in our 1999 Report to the LaForest Review Panel at some length, and we will not repeat 

that here.
295

 The categories that we review there are: 

1. Occupation and Employment Status 

2. Income Level and Source of Income 

3. Residence 

4. Prisoners 

                                                 
293

 Ibid. 
294

 See also Dartmouth Halifax (County) Regional Housing v. Sparks (1993), 101 D.L.R. (4th) 224 

(N.S.C.A.). 
295

 MacKay, Piper and Kim, supra note 4 at 34. 
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5. Single mother / sole support parents 

 

As we previously discussed, most of the claims in the above areas did not succeed and 

only “Aboriginality residence” in Corbière was upheld at the Supreme Court of Canada 

level.
296

 Occupation and employment status,
297

 income levels, criteria for government 

benefits, residence and status as a prisoner, even a poor prisoner,
298

 did not result in an 

analogous ground of social condition.
299

 

 More success for poverty claimants has been achieved at lower court levels in 

respect to multiple grounds of discrimination which include, among other factors, source 

of income or status as a single mother. It is important to note, however, that even in the 

cases where the claimants succeeded the judges stopped short of finding that social 

condition or poverty was a stand alone analogous ground of discrimination. They relied 

instead on intersectionality in the particular cases.  

The Supreme Court of Canada held in Thibaudeau v. Canada
300

 that “level of 

income” is not an analogous ground for the purpose of finding discrimination under s. 15 

because it is not a personal characteristic. This holding was followed in later cases such 

as Guillemette v. Canada, where the plaintiff argued that progressive income tax rates 

discriminated against individuals based on their level of income.
301

 The court rejected the 

argument that since, income level was an analogous ground for the purpose of affirmative 

                                                 
296

 Corbière, supra note 242. While L’Heureux-Dube did a wide ranging analysis, the case was not really 
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 Baier v. Alberta, 2007 SCC 31, reiterated that occupation is not an analogous ground. 
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action programs under s. 15(2),
302

 level of income should also be recognized as an 

analogous ground under s. 15.
303

  

 When evaluating s. 15 claims under the Charter, the courts have rejected those 

based on level of income in cases where the plaintiff could allege no real disadvantage. 

The Charter was not used to protect claims where an individual in a situation of 

economic advantage attempted to use the Charter to obtain tax breaks or other benefits. 

However, in instances where plaintiffs sought Charter protection due to their low income 

or receipt of social assistance, the courts have provided that protection in a limited 

number of cases. For example, in Federated Anti-Poverty Groups of British Columbia v. 

British Columbia (Attorney General), an application to strike a s. 15 Charter argument 

from the plaintiff’s statement of claim was refused by Parrett J. who concluded: 

Applying s. 15 of the Charter, it is clear that persons receiving 

income assistance constitute a discrete and insular minority within 

the meaning of s. 15. It may reasonably be inferred that because 

recipients of public assistance generally lack substantial political 

influence, they comprise “those groups in society whose needs 

and wishes elected officials have no apparent interest in 

attending.”
 304

 

In that case the plaintiff challenged the validity of part 2 of the Guaranteed Available 

Income for Need Act, which vested in the Crown an individual’s right to maintenance, in 

particular rights to claim, vary or enforce maintenance.  

                                                 
302

 In this case, the plaintiff referred, in particular, to the Child Tax Credit, the GST Credit, Guaranteed 

Income Supplement and Old Age Security payments as evidence that legislation has been enacted with the 

purpose of improving the conditions of people who suffer disadvantage on the basis of their level of 

income. 
303

 See also Vosicky v. R. (1996), 96 D.T.C. 6580 (F.C.A.), where Hugessen J. held that the establishment 

of different tax rates for different income brackets does not constitute discrimination on a ground 

enumerated in s. 15 or on any analogous ground. See also Netupsky v. Canada, [1996] F.C.J. No. 236 

(C.A.), where the court found that “it is well established that laws can draw a distinction between persons 
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distinguishing characteristic involved is relative wealth and income;” Reesink v. Canada, [1998] T.C.J. No. 

100 at para. 17, where Lamarre J. held that “Students who work cannot constitute a group within the 

meaning of section 15 of the Charter as income level is not a characteristic attaching to the individual.”  
304
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Schaff v. Canada provides another instance where the courts acknowledged 

poverty as an analogous ground of discrimination.
305

  The plaintiff in Schaff was a 

female, single parent living in poverty who challenged the requirement that she include 

maintenance payments in her income for the purpose of taxation, pursuant to s. 56(1)(b) 

of the Income Tax Act. Although the claim ultimately failed since s. 56(1)(b) was found 

not to be discriminatory, the court held that: 

The appellant in my opinion is part of a “discrete and insular 

minority” worthy of protection under s. 15 of the Charter. More 

specifically, poverty is a personal characteristic that can form the 

basis of discrimination. The appellant is a member of a narrower 

analogous group found in Thibaudeau, supra. The appellant’s 

group is only distinguished by its poverty.”
306

 

 

This is a particularly broad statement that has not been picked up and followed in later 

cases. 

Further recognition of poverty as a personal characteristic, leading to its 

characterization as an analogous ground, is found in Dartmouth/Halifax County Regional 

Housing Authority v. Sparks.
307

 In that case, public housing tenants were unable to avail 

themselves of the security of rental tenure which was available to non-public housing 

tenants pursuant to ss. 10(8)(d) and 25(2) of the Residential Tenancies Act. The court 

held that the provisions of the Act violated the Charter, stating in the course of its 

judgment that: 

Low income, in most cases verging on or below poverty, is 

undeniably a characteristic shared by all residents of public 

housing… 

 

Single mothers are now known to be the group in society most 

likely to experience poverty in the extreme. It is by virtue of 
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being a single mother that this poverty is likely to affect the 

members of this group. This is no less a personal characteristic of 

such individuals than non-citizenship was in Andrews. To find 

otherwise would strain the interpretation of "personal 

characteristic" unduly… 

 

The public housing tenants group as a whole is historically 

disadvantaged as a result of the combined effect of several 

personal characteristics listed in s. 15(1). As a result, they are a 

group analogous…
308

 

Hence, the court found that low income and poverty constitute personal characteristics 

worthy of protection under s. 15 of the Charter. In the particular circumstances of Sparks, 

individuals with a low income, combined with characteristics such as single motherhood 

and race, occupied the social condition of “public housing tenant,” as an analogous 

ground under s. 15 of the Charter.  

Consistent with Schaff and Sparks, which relied on the claimants being single 

support mothers in finding an analogous ground, McLachlin J. (as she then was, 

supported by L’Heureux-Dubé J.) asserted in her dissenting judgment in Thibaudeau that 

“the status of separated or divorced custodial parent constitutes an analogous ground of 

discrimination within the meaning of s. 15(1) of the Charter.”
309

 As L’Heureux-Dubé J. 

elaborated, the dissolution of a relationship with children often leaves custodial parents in 

difficult economic circumstances; in addition, separated and divorced custodial parents 

are largely women who are politically invisible, “economically vulnerable, and socially 

disempowered”.
310

 As a highly vulnerable group, united by various personal 

characteristics, this group is appropriate for protection as an analogous ground under s. 

                                                 
308

 Ibid. at 234. 
309

 Thibaudeau, supra note 226 at para 212. The recognition of separated or divorced custodial parents as a 

group requiring Charter protection under s. 15 was supported in the dissenting judgment of Corbett J. in 

Massé, supra note 229. 
310

 Thibaudeau, ibid. at para 44.  

Electronic copy available at: https://ssrn.com/abstract=2123483Electronic copy available at: https://ssrn.com/abstract=2123483



 108 

15. However, this was not the majority judgment.
311

  Notably, in Schaff  v. Canada,
312

 the 

plaintiff ultimately lost her case, although the court did recognize that a single mother 

living in poverty was a member of a group constituting an analogous ground under 

section 15 of the Charter.   

However, despite the (mostly obiter) opinions expressed on social condition or 

low income as an analogous ground in the previous judgments, other courts have come to 

different conclusions.  In Massé where the applicants asked the Ontario court to quash 

legislation which reduced social assistance rates by 21%. In spite of strong evidence 

which showed that the cuts would cause large-scale suffering, especially with regards to 

homelessness and hunger, the court held that social and economic rights cannot be 

enforced by the courts.
313

  

In Clark
314

 the court found that s. 50(4) of the Public Utilities Act which allows 

corporations to “require any consumer to give security for the payment of the proper 

charge” did not violate the applicants’ section 15 rights. The plaintiffs were recipients of 

social assistance; the legislation applied only to non-landowners since liens were taken on 

land as security. The Peterborough Utilities Commission [“PUC”] had adopted a policy 

whereby payment of a cash security deposit of two or three months' average billings was 

required from a residential tenant who could not show "a satisfactory payment history or 

other reasonable assurance of payment of future charges".  The court held that even 

though many tenants will be disadvantaged on grounds such as sex, disability, ethnicity, 

                                                 
311

 The majority decided Thibaudeau on the basis that the impugned legislative provision did not impose a 

burden or withhold a benefit so as to attract the application of s. 15(1) of the Charter. 
312

 Schaff, supra note 228.  
313

 Massé, supra note 229 at 46, O’Brien J.: “much economic and social policy is simply beyond the 
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314

 Clark, supra note 272.  

Electronic copy available at: https://ssrn.com/abstract=2123483Electronic copy available at: https://ssrn.com/abstract=2123483



 109 

aboriginal and single mother status, that their disadvantage is not a result of the PUC 

policy, but rather of problems in public assistance and cruel economic conditions. The 

court found no violation of the plaintiffs’ section 15 Charter rights, citing Andrews: 

“[m]uch economic and social policy-making is simply beyond the institutional 

competence of the courts; their role is to protect against incursions on fundamental 

values, not to second-guess policy decisions.”
315

  

However, a markedly different approach was taken by the Ontario Court of 

Appeal in Falkiner v. Ontario (Ministry of Community and Social Services), where the 

Court adopted an intersectional approach to the discrimination claim, looking at the 

intersecting characteristics of sex, single parenthood and receipt of social assistance.  

Because the respondents' equality claim alleges differential treatment on the basis 

of an interlocking set of personal characteristics, I think their general approach is 

appropriate. Multiple comparator groups are needed to bring into focus the 

multiple forms of differential treatment alleged….  

I believe that undertaking different comparisons to assess different forms of 

differential treatment is consistent with the Supreme Court's directive to apply the 

Law analysis flexibly. This flexible comparative approach reflects the complexity 

and context of the respondents' claim and captures the affront to their dignity, 

which lies at the heart of a s. 15 challenge. I have concluded that the respondents 

have received differential treatment on the basis of sex, marital status and receipt 

of social assistance.
 316

   

Specifically on the question of whether receipt of social assistance was an analogous 

ground under s. 15, the Court overturned the decision of the Divisional Court in Masse, 

                                                 
315

 Ibid., citing Andrews,[1989] 1 S.C.R. 143 at 194. The court also states that land-ownership is not a 

personal characteristic, therefore it cannot constitute an analogous ground.  
316

 Falkiner, supra note 229 at paras. 72-81.  This judgment upheld the dissenting view of Rosenberg J. in 

[1996] O.J. No. 3737 (Gen. Div.) at para. 85: 

They have been subject to invasions of privacy. They have been prosecuted disproportionately. 

They have been stigmatized and are often ashamed of their position. They are viewed as parasites 

and inferior and deemed personally inadequate and lazy. They have feelings of humiliation and 

isolation by the investigations necessary under the spouse-in-the-house rule. A high percentage of 

them suffer from depression 

See also R. v. Rehberg (1993), 127 N.S.R. (2d) 331, 355 A.P.R. 330 (N.S.S.C.). 
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finding that recognition of receipt of social assistance was appropriate in furthering the 

protection of human dignity, particularly in light of the evidence of historical 

disadvantage: 

   [84] Additionally, however, I consider that the respondents have been subjected 

to differential treatment on the analogous ground of receipt of social assistance. 

Recognizing receipt of social assistance as an analogous ground of discrimination 

is controversial primarily because of concerns about singling out the economically 

disadvantaged for Charter protection, about immutability and about lack of 

homogeneity…These concerns have some validity but I think that recognizing 

receipt of social assistance as a ground of Charter protection under s. 15(1) is 

justified for several reasons…  

   [86] Here, the Divisional Court, relying on the record before the Board, found at 

para. 86 that there was "significant evidence of historical disadvantage of and 

continuing prejudice against social assistance recipients, particularly sole-support 

mothers". This evidence showed:  

Single mothers make up one of the most economically disadvantaged 

groups in Canada. 

Social assistance recipients have difficulty becoming self- sufficient, in 

part because of their limited education and lack of employability. 

Social assistance recipients face resentment and anger from others in 

society, who see them as freeloading and lazy. They are therefore subject 

to stigma leading to social exclusion. 

All sole support parents are subject to stigmatization, stereotyping and a 

history of offensive restrictions on their personal lives, and these 

disadvantages are particularly felt by sole support mothers. 

Sole support parents on social assistance are politically powerless.
317

 

The Court of Appeal rejected traditional concerns that social assistance recipients are not 

generally an immutable or homogenous group, opting for a more contextual analysis of 

the claim.  Notably, it referred to the enumeration of receipt of public assistance under 

                                                 
317

 Ibid. at paras. 84-86. 
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human rights statutes in supporting its finding that receipt of social assistance was an 

analogous ground for the purposes of the Charter. 

 The Ontario Court of Appeal judgment in Falkiner provides a valuable precedent 

in this area.  Poverty can either be viewed as an amalgamation of a variety of divergent 

characteristics such as sex, race, and other grounds, or it could be more usefully and 

accurately viewed holistically, such that when considering an individual’s situation, 

account is taken of poverty as a whole, and of the actual situation, and whether that 

situation is worthy of redress. Such an approach is not incompatible with a Law-type 

section 15 analysis. To recognize poverty as a ground and in a holistic manner, we 

suggest, is implicitly sanctioned in the Law test itself, under the contextual factor of 

historical disadvantage.  Nevertheless, even after the decision in Falkiner, that is not what 

the great majority of the courts have concluded on this issue and there are few signs of 

change on the horizon for section 15 interpretation in this regard, particularly where there 

are not other enumerated or well-established analogous grounds at play, such as single 

motherhood. 

 For instance, in Affordable Energy Coalition (Re)
318

, the claimants were all 

economically disadvantaged and consequently unable to afford recently raised monthly 

electricity costs. Taking the lead from recent court jurisprudence, poverty was not 

recognized as an analogous ground or that poor persons made up an historically 

disadvantaged group. Without this ground, the claimants were at a loss for a uniting 

factor that allowed them to claim common disadvantage. The Tribunal member writes: 

“If a person obtains employment, or receives a gift, they would escape from poverty at no 

                                                 
318
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great difficulty or cost.” It has been shown through countless empirical studies and the 

application of common sense that poverty, though mutable, is something that is changed 

oftentimes at impossible costs and for many is virtually unchangeable. It is at the very 

least constructively immutable and should not be ruled out on that basis. Poverty is a 

long-term condition that does not easily admit of drastic change. A comment so wilfully 

blind to the plight of such a significant spectrum of the Canadian population 

(approximately 10%) shows the great disparity between the case law against adding 

social and economic disadvantage as a ground for discrimination under the Charter and 

the reality of the poor. 

 There have also been some provincial cases challenging the disproportionate 

impact of some criminal and regulatory provision on the poor. In R. v. Banks
319

 there was 

an unsuccessful challenge of a provincial law restricting “squeegeeing” as a form of 

begging because of its disproportionately negative impact on the poor. Similarly, in 

Tupper v. Nova Scotia (A.G.),
320

 there was a challenge to a fine provision because of its 

impact as a penalty option on the impecunious. In neither of the above cases were the 

courts willing to find discrimination on the basis of poverty or social condition.  

In summary, the Charter of Rights has not proven to be an effective vehicle for 

the advancement and protection of unequal treatment on the basis of social and economic 

disadvantage. Not only have courts been reluctant to interpret Charter rights as having 

positive socio-economic dimensions (with a few notable exceptions), but the section 15 

Charter jurisprudence has shied away from recognizing socio-economic grounds alone as 

analogous in the context of negative rights claims (thou shalt not) rather than those 
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320
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proposing the positive allocations of economic resources. Notwithstanding the bold 

flirtation of Justice La Forest with an expansive interpretation of rights in Eldridge,
321

 

there is no clear indication that this willingness to consider rights of accommodation for 

the disabled would be extended to those who are disadvantaged on the basis of poverty, 

purportedly on the basis that to do so would run counter to the many judicial 

pronouncements against judicial interference in matters of social and economic policy. 

5. Under-Inclusiveness of Grounds and the Charter 

 

As mentioned earlier, the constitutional status of the Charter makes it 

fundamentally different – though not opposed – to human rights statutes.  Thus, it is 

desirable that the Canadian Human Rights Act conforms to the principles, values and 

rights of the Charter.  The most recent case advocating this approach is Vriend.
322

  In 

Vriend, it was found that the exclusion of sexual orientation as a prohibited ground under 

the Alberta Individual Rights Protection Act was contrary to section 15 of the Charter 

and the equality rights set out therein.  In many ways, a possible challenge on the basis of 

social condition would mirror the Vriend case.   

Firstly, it is the under-inclusiveness of the code which is problematic, as it does 

not include “social condition”.  The impact of the under-inclusion results in a distinction 

created by “law” which violates the very purpose of equality – whether it be equality 

before or under the law, or equal protection or benefit of the law.  While it is still 

undecided whether the government is obligated to take positive action in the redress of 

                                                 
321

 Eldridge, supra note 259. 
322

 Vriend, supra note 245. Although there have been other cases where provisions of the Act have been 

challenged as unconstitutional, such as McKinney, supra note 267 and Re Blainey and Ontario Hockey 

Association (1986), 54 O.R. (2d) 513 (C.A.).   
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social inequality,
323

 it has been made clear in numerous cases that once the government 

confers a benefit, it should not do so in a discriminatory manner. “[Section 15 of the 

Charter] does require that the government not be the source of further inequality”
324

 

which could be the effect of excluding social condition as a prohibited ground of 

discrimination under the CHRA. 

Secondly, the on-going decision by the Parliament to not include social condition 

could be seen as a positive “government action” as it was in Vriend when the Alberta 

legislature had rejected the inclusion of sexual orientation.  Thirdly, the CHRA is part of a 

“comprehensive code of human rights provisions”, the exclusion from which could imply 

government approval of discrimination on this ground.  The impact of the distinction 

would be discriminatory since it would withhold access to the CHRA, and thus impose a 

disadvantage on one group compared to another.   

Lastly, the analysis to be undertaken must be performed in a “substantive” sense – 

that is, the comparative analysis of section 15 must consider factors of substantive rather 

than formal equality between comparator groups.  The Vriend case provides a good 

analogy; after rejecting a comparative analysis within prohibited grounds, the Court 

addressed the “more fundamental” distinction between homosexuals and heterosexuals: 

This distinction may be more difficult to see because there is, on 

the surface, a measure of formal equality: gay or lesbian 

individuals have the same access as heterosexual individuals to 

the protection of the IRPA in the sense that they could complain 

to the Commission about an incident of discrimination on the 

basis of any of the grounds currently included. However, the 

                                                 
323

 B. Porter, “Beyond Andrews: Substantive Equality and Positive Obligations After Eldridge  and 

Vriend”(1998) 9 Constit. Forum 71, at 80-81, discussing the positive obligations on governments ensuing 

from international covenants and interpretations of the Supreme Court of Canada judgments in Vriend and 

Eldridge. 
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 Thibaudeau, supra note 226 at 655.  See also Egan, supra note 244; Schachter v. Canada, [1992] 2 
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exclusion of the ground of sexual orientation, considered in the 

context of the social reality of discrimination against gays and 

lesbians, clearly has a disproportionate impact on them as 

opposed to heterosexuals. Therefore the IRPA in its 

underinclusive state denies substantive equality to the former 

group.
325

 

 

Thus, it is theoretically possible that, if challenged, a governmental decision to 

exclude social condition could be found unconstitutional.  The foregoing analysis is 

speculative in the sense that there is no judicial or factual context in which to place the 

discussion. Indeed, the above analysis suggests that the courts are not inclined to find that 

social condition is an analogous ground and therefore human rights codes would be 

entitled to exclude it, even in a comprehensive code. What can be inferred, however, is 

that the constitutional guarantee of equality strongly encourages the inclusion of groups 

vulnerable to discriminatory practices within the CHRA’s protective framework. It does 

not, however, extend to all disadvantaged groups. Even if the exclusion of social 

condition were to be found as a violation of section 15 of the Charter, the justification 

under section 1 would be yet another hurdle to surpass. 

6. Section 1 Justification and Socio-Economic Policy 

 

Section 1 of the Charter allows the government to prove that any limit imposed 

on rights and freedoms may be justified in a free and democratic society.  A major factor 

which influences the standard of proof in this context, is that of socio-economic policy.  

The need for flexibility in this area was emphasized by La Forest J. in the first section 15 

case, Andrews: 

I am convinced that it was never intended in enacting s. 15 that it 

become a tool for the wholesale subjection to judicial scrutiny of 

variegated legislative choices in no way infringing on values 
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fundamental to a free and democratic society. Like my colleague, 

I am not prepared to accept that all legislative classifications must 

be rationally supportable before the courts. Much economic and 

social policy-making is simply beyond the institutional 

competence of the courts: their role is to protect against 

incursions on fundamental values, not to second guess policy 

decisions.
326

 

 

 The need for flexibility in this area, as a correlative of the separation of government 

powers has influenced all future decisions in this area. The most obvious example is 

McKinney, where La Forest J. explicitly recognized the need to relax the government 

standard of proof under section 1 when dealing with complex, and often contradictory 

issues of social and economic policy. 

     When striking a balance between the claims of competing 

groups, the choice of means, like the choice of ends, frequently 

will require an assessment of conflicting scientific evidence and 

differing justified demands on scarce resources. Democratic 

institutions are meant to let us all share in the responsibility for 

these difficult choices.
327

  

 

And later, he wrote: 

 

By the foregoing, I do not mean to suggest that this Court should, 

as a general rule, defer to legislative judgments when those 

judgments trench upon rights considered fundamental in a free 

and democratic society. Quite the contrary, I would have thought 

the Charter established the opposite regime. On the other hand, 

having accepted the importance of the legislative objective, one 

must in the present context recognize that if the legislative goal is 

to be achieved, it will inevitably be achieved to the detriment of 

some. Moreover, attempts to protect the rights of one group will 

also inevitably impose burdens on the rights of other groups. 

There is no perfect scenario in which the rights of all can be 

equally protected.
328
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 The flexible application of section 1 of the Charter in respect to economic and 

social matters has again been reasserted in N.A.P.E.
329

, where promised pay equity 

payments were rolled back because of financial exigency and the Supreme Court saved 

the equality violation. In a careful review of the “rights v. costs debate” Justice Binnie 

does acknowledge the relevance of costs in at least abnormal contexts. He also, reaffirms 

the importance of deference to the legislature when balancing conflicting rights in 

society. The need to defer to the legislative branch in times of financial crisis was 

affirmed and while not stating this point, the effect is that equality can and does have 

financial limits. This would also be true in respect to social condition discrimination. 

These comments are particularly apt regarding the question of social condition. 

While legislative protection would undoubtedly be a laudable policy goal, there are 

numerous questions to be addressed before such changes could be afforded.  The extent, 

the method, the objects and implementation – all of these questions would substantially 

mitigate against any positive findings by the courts in this area. Further, the 

appropriateness of the court in addressing these concerns is also a difficulty. And lastly, 

the result would most likely become a piecemeal solution to a complex and wide-ranging 

area of socio-economic policy issues.  Thus, the need for a legislative response to social 

condition is paramount, not only for practical reasons, but legal, constitutional, and policy 

ones as well.   

E. Social Condition’s Fit with Other Prohibited Grounds: The Issues of Multiple 

Discrimination and Intersectionality 

 

 The addition of social condition as a prohibited ground of discrimination provides 

the potential of better reflecting the realities of discrimination in that it, in many ways, 

                                                 
329

 N.A.P.E., supra note 275. 

Electronic copy available at: https://ssrn.com/abstract=2123483Electronic copy available at: https://ssrn.com/abstract=2123483



 118 

offers a means for recognizing the way social and economic disadvantage intersects with 

other grounds of discrimination already recognized in the Canadian Human Rights Act.  

The value of approaching human rights discrimination in an holistic and intersectional 

way has been recognized in academic circles, at least since the pioneering work of Nitya 

Iyer (formerly Duclos), building on the work of American commentators in this area.
330

 

As she points out, people are complex and have more than one defining characteristic so 

trying to pigeon-hole them into one particular enumerated ground of discrimination can 

be quite difficult. Furthermore, the kind of discrimination faced by an Aboriginal woman, 

as one example, may have its own unique dimensions which are often more than the sum 

of sex and Aboriginal discrimination added together. Failing to do an intersectional 

analysis can result in disadvantaged individuals falling through the cracks of human 

rights protection. As Dianne Pothier correctly observes, the grounds of discrimination 

should reflect the real lived experiences of those most likely to be victims of human 

rights violations.
331

 

 In a more recent article on the topic Denise Réaume states the case for 

intersectionality both clearly and effectively: 

Nitya Duclos has effectively illustrated how the pigeonholes that currently 

define the prohibited grounds of discrimination can work injustice upon 

those who find themselves disadvantaged because of a combination of 

enumerated attributes. The itemization of grounds encourages adjudicators 

to analyze fact situations through the lens of one alleged ground of 

discrimination at a time. In analyzing what is wrong with this approach, 

we can illustrate once more the value of going beyond the enumerated 

grounds of discrimination as inert categories stating conditions for the 

                                                 
330
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imposition of liability, to articulate principles explaining why 

discrimination on these bases is unacceptable.
332

  

 

 

She continues by emphasizing the advantages of this more holistic approach to human 

rights: 

This would make it natural to examine hard cases not by merely looking 

for a perfectly fitting pigeonhole, but by examining whether the case in 

hand exemplifies the form of harm that statute seeks to protect against. 

 

In other words, focusing on only one of two interacting grounds of 

discrimination extends the pigeonholing approach beyond the drafting 

style of the statute to our understanding of the harm of discrimination, 

preventing adjudicators from seeing the whole wrong and its impact on the 

whole person. 

 

Similarly, it is possible that an employer’s policies, while not grounded in 

prejudice, could have side effects that disproportionally affect not all 

members of a racialized minority or all women, but primarily racial 

minority women. Imagine a case in which an educational requirement is 

imposed which, because of different social conditions affecting black 

women is harder for them than for white women or black men to meet. If 

this barrier cannot be justified according to the usual tests, why should it 

be allowed to stand once its effect on vulnerable members of society in 

restricting opportunity is established? Again, the assumption that the 

enumerated grounds are homogenous carriers the implication that any 

given act will affect all members of a particular category in exactly the 

same way. More careful analysis of intersectionality cases demonstrates 

the falsity of this premise. If we let these cases be an opportunity for 

understanding the subtleties of discrimination and its harmful effects, 

rather than an exercise in fitting human beings into prefab categories, they 

will often go from being hard cases to being easy ones – from no 

discrimination to multiply grounded discrimination.
333

 

 

 Bruce Porter, the long time and effective advocate of rights for the poor, 

illustrates the value that a ground of poverty or social condition could have in advancing 

an intersectional and more inclusive approach to human rights analysis. 
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In the area of sex equality, successful challenges to “spouse in the house” 

rules, first in Nova Scotia in the Rehburg case, and more recently in 

Ontario in the Falkiner decision, represent important litigation successes 

recognizing the intersectionality of poverty and sex discrimination in a 

manner that was emphasized by women’s groups in 1985. In the area of 

race, the Sparks case in Nova Scotia, finding that the exclusion of public 

housing tenants from security of tenure provisions constitutes 

discrimination  because of race, sex and poverty and extending protections 

to conform with section 15, represents, again a leading case internationally 

in the area of race, housing and poverty.
334

 

 

In addition, the Supreme Court also has judicially noticed the specific inter-

relationship between gender and poverty: 

In Canada, the feminization of poverty is an entrenched social 

phenomenon. Between 1971 and 1986 the percentage of poor 

women found among all women in this country more than 

doubled. During the same period the percentage of poor among 

all men climbed by 24 percent.
335

 

 

Indeed, the Court has not been the only authoritative body to recognize the devastating 

prevalence of poverty among women.  

 The United Nations Committee on Economic, Social and Cultural Rights, the 

United Nations Committee on Human Rights, and the United Nations Committee on the 

Elimination of Discrimination Against Women  have all cited Canada for the high rates 

of poverty among women, especially single mothers and Aboriginal women.
336

  The 

poverty rates for women are higher than those of men regardless of demographic 

                                                 
334

 B. Porter, “Twenty years of Equality Rights: Reclaiming Expectations”, (2005) 23 Windsor Y.B. Access 

Just. 145 [footnotes omitted, but all three cases are cited in the earlier section on Charter equality]. 
335

 Moge, supra note 233 at 853, per L’Heureux-Dube J. [emphasis added], affirmed in Marzetti, supra note 

233, per Iacobucci J. for a unanimous court. 
336

 See United Nations, Committee on Economic, Social and Cultural Rights, Report on the 18
th

 and 19
th

 

Sessions (27 April – 15 May 1998, 16 November – December 1998), UN ECS, 1999, Supp. No. 2, at paras. 

429, 404; National Association of Women and the Law, “UN Human Rights Committee finds social 

programme cuts discriminate against women” (12 April 1999), online: PovertyNet 

<http://povnet.web.net/NAWLpr-apr12.htm> (date accessed: 5 September 1999); United Nations, 

Committee on the Elimination of Discrimination Against Women, “Canada” (1998) 5 I.H.R.R. 519 at 

paras. 6, 17, 19, 22, and 27. 

Electronic copy available at: https://ssrn.com/abstract=2123483Electronic copy available at: https://ssrn.com/abstract=2123483



 121 

category and in 1996, 60.8% of single mothers were living in poverty.
337

  In 1985, 47.2% 

of Aboriginal families on reserves fell below the poverty line (compared to 14.4% of 

Canadian families as a whole) and in 1995, 44% of Aboriginal families off-reserve fell 

below the poverty line.
338

  Lastly, individuals with disabilities are also at greater risk of 

falling below the poverty line; in 1991, 21.9% of people with disabilities were below the 

poverty line compared to only 12.6% of those without disabilities.
339

  This figure also 

varies according to gender: 18.2% of men with disabilities fell below the poverty line, 

whereas 25.1% of women with disabilities live in poverty.
340

 Statistics Canada has also 

identified that “[a]mong the unattached, the elderly and women are particularly prone to 

low income.”
341

  Similarly, although statistics on Aboriginal women specifically are 

unavailable, the employment rate, income level, and education level of Aboriginal 

peoples are all significantly lower than the general population.
342

   

  Thus, we have identified at least seven relevant characteristics that tend to 

intersect with social condition: age, Aboriginal origin, sex, race or ethnic origin, 

disability, family status, and marital status.  Certainly, it could be surmised that other 

categories or other combinations of characteristics would also affect the social condition 

of individuals.
343
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However, without adequate protection against discrimination on the basis of 

social condition, the risk of individuals “falling through the cracks” remains ever 

apparent for claimants who straddle an enumerated category and an un-enumerated 

ground.  For example, a racial minority woman in poverty may face the judgment that her 

discrimination stemmed from her socio-economic status, and not her race or sex, and 

therefore she is not protected under human rights legislation.  Conversely, the problem 

identified by Nitya Iyer of “pushing others through the cracks” is equally possible.
344

  

Currently, claims based on social condition can only be argued if the individual 

can “fit” in one of the enumerated grounds (for example, a woman or a visible minority), 

but those who do not “own” any of the enumerated characteristics (for example, a white 

male living in poverty) are left without a remedy.
345

  Thus, the white male would be 

“pushed through the cracks” because he would be precluded from bringing a claim under 

the current enumerated grounds of the CHRA.   

 The CHRA does expressly provide that “a discriminatory practice includes a 

practice based on one or more prohibited grounds of discrimination or on the effect of a 

combination of prohibited grounds.”
 346

  However, there has been no real judicial 

exploration of section 3.1 of the CHRA with its direct statutory encouragement of 

intersectionality or at least plurality. It is most often referred to in cases involving more 

than one ground where tribunals are attempting to determine the best fit with one or more 

                                                                                                                                                 
Social and Cultural Rights (Geneva: Canadian Council for Refugees, Canadian Council for Churches & 

Inter-Church Committee for Refugees, 1998), online: Canadian Non-Governmental Organizations 

<http://www.web.net/~ngoun98/interchurch.htm> (date accessed: 5 September 1999). 
344

 Iyer, supra note 330. 
345
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346
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of the relevant grounds.
347

  This section does not seem to have advanced an holistic 

approach to human rights violations to date. 

 Until recently, intersectionality was not the mode of analysis at the provincial 

level any more than the federal. Denise Réaume in her article describes the early situation 

in cases involving multiple grounds of discrimination and the tendency towards 

pigeonholes in cases like Alexander v. British Columbia
348

, which she describes as 

follows: 

Aboriginal woman with a physical disability refused service at a bar 

because bartender thought she was drunk – The tribunal found for the 

complainant, but characterized the discrimination as being solely on the 

basis of disability. Here, the worry is that the adjudicator’s tendency to 

focus on a single (perhaps the strongest) ground for the complaint means 

that the full flavour of the injury is overlooked. Perhaps the adjudicator 

read these facts correctly – perhaps the respondent would have treated 

anyone with this disability in the same way, regardless of her race. But it 

would scarcely stretch credulity to imagine that the respondent was 

influenced by the fact that the complainant was Aboriginal, perhaps 

assuming too quickly that she must be drunk because she was Aboriginal. 

In focusing exclusively on the disability basis of the complaint, the 

tribunal missed an opportunity to examine how much more insulting it is 

likely to be to a First Nations person than to others to be treated this way. 

In other words, using the enumerated grounds as pigeonholes – as 

mutually exclusive logical categories into only one of which a single 

individual can fit – obscures a central issue in the case: what harm was 

done to the complainant by the respondent’s behaviour?
349

 

 

More recently some provincial human rights tribunals have recognized 

intersectionality and adopted a more inclusive and holistic approach. One example is 

Comeau v. Coté in which a complaint was substantiated on the basis of age and perceived 

disability in the employment context.
350

  The Tribunal member states: 
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Although it is difficult to assess how much of the hurt and humiliation was 

attributed to the perceived disability and how much to the perception that 

his age hampered his performance, I am satisfied that this intersectionality 

of prohibited grounds had a greater impact on Mr. Comeau’s dignity, 

feelings and self respect than would discrimination on either ground in 

isolation.
351

 

 

 In another case, Baylis-Flannery v. Walter DeWilde (Tri Community 

Physiotherapy),
352

 the Tribunal found that the intesectionality of discrimination based 

upon sex and race exacerbated the complainant’s mental anguish: 

[R]eliance on a single axis analysis where multiple grounds of 

discrimination are found, [which] tends to minimize or even obliterate the 

impact of racial discrimination on women of colour who have been 

discriminated against on other grounds, rather than recognize the 

possibility of the compound discrimination that may have occurred.
353

 

 

Finally in Radek v. Henderson Development Canada Ltd.
354

 the complainant 

substantiated individual and systemic discrimination on the bases of race, colour, 

ancestry and disability. The complainant was an Aboriginal woman living in poverty. In 

rendering the decision the Tribunal member recognizes the inter-connection of the 

various grounds and the links to the unenumerated ground of poverty. 

Ms. Radek has alleged discrimination on the basis of a number of 

intersecting grounds: race, colour, ancestry and disability. She is a middle-

aged Aboriginal women with a disability. She is multiply disadvantaged 

on a number of grounds protected by the Code. these grounds cannot be 

separated out and parsed on an individual basis. 

... Ms. Radek is also economically disadvantaged. She has a limited 

income. She lives “on disability” and required subsidized housing. She 

lives in the Downtown Eastside. Poverty and economic circumstances are 

not prohibited grounds of discrimination under the Code. Nonetheless, Ms. 

Radek’s economic circumstances were part of who she was and how she 

                                                 
351
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352
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353
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presented on May 10. They are integrally interrelated with Ms. Radek’s 

identity as an Aboriginal, disabled women.
355

 

 

 It is this interconnection between various grounds of discrimination, including 

poverty, that the Supreme Court of Canada was unwilling to explore in Gosselin v. 

Quebec (A.G.)
356

  The central defining feature of Ms. Gosselin’s situation was poverty 

and issues of age and possible disability intersected with that reality. The majority of the 

Supreme Court were unwilling to adopt this holistic approach to the case.
357

 

The complex dynamic of multiple grounds of discrimination can no longer be 

ignored or circumvented if adherence to human rights principles is to be maintained.  The 

inclusion of social condition has the potential of finally rendering visible the heretofore 

invisible dynamic of real peoples’ experiences of discrimination.  In conjunction with 

section 3.1 of the CHRA, the “fit” of social condition with other prohibited grounds is not 

only appropriate, but also vital in recognizing and achieving the ameliorative purposes of 

human rights. Another advantage of adding social condition, is the recognition that 

sometimes overlapping or “compound discrimination” creates a form of discrimination 

that is “not a denial that various forms of discrimination can and often do compound each 

other so as to increase the overall burden of inequality, but rather that race and gender 

may intersect and interact to produce an altogether different form of oppression.”
358

 It is 

this “altogether different” form of oppression that social condition may be helpful in 

addressing. 

                                                 
355
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356
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Discrimination on multiple grounds is a complex dynamic which must be 

recognized if human rights principles are to be respected and if human rights legislation 

is to be most effective. The inclusion of social condition has the potential to seal some of 

the cracks that currently exist in human rights legislative schemes.  Thus, the fit with 

other grounds would be not only one of novel protection for certain claimants (e.g. the 

poor, uneducated white male), but also additional crack-sealing protection for claimants 

whose real lived experience, the totality of their characteristics, may not be a neat and 

clean fit with the current enumerated grounds. This would add appreciably to the 

protection offered under the Canadian Human Rights Act and this is in itself a compelling 

reason to add social condition to the CHRA.  

 

III. What is the Relationship between Economic and Social Rights and 

Social Condition as a Prohibited Ground of Discrimination? 

A. International Human Rights Commitments 

As discussed in our 1999 paper, Canada has signed and ratified many 

international documents and treaties which affirm its commitment to human rights, both 

domestically and internationally.  While there have been few international developments 

since the LaForest Report, international legal obligations and Canada’s distinctive 

reputation as a role model and leader in the international community are important factors 

to emphasize when considering changes to the domestic scheme of human rights 

protection. 
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The foundational international human rights document is the Universal 

Declaration of Human Rights, adopted in 1948, however, we will be focusing on the two 

major covenants stemming from this document because of their different legal nature and 

effect: (1) The International Covenant on Economic, Social and Cultural Rights;
359

 and 

(2) The International Covenant on Civil and Political Rights.
360

  Although the documents 

are partitioned into civil and political rights versus economic, social and cultural rights, it 

is very difficult to have one without the other.  According to international law scholar, 

Craig Scott, all human rights are inherently related;
361

 and the categorical separation of 

“human rights” presents the danger of reifying “rights” into an objective existence while 

losing sight of the “human” element.
362

 

Before discussing the specific aspects of the Covenants, it is useful to note the 

actual effect and power of international documents within the domestic context.  Canada 

ascribes to what Matthew Craven calls a “dualist” view of international law.
363

  In short, 

domestic law and international law are seen as divided, and unless treaty provisions are 

incorporated and applied as national law, they are of no legal effect in Canada.  However, 

this is not to say Canada may escape its international obligations under the Covenants. 

Articles 2 of both Covenants do impose legal obligations on Canada to comply 

with the principles stated therein.
364

  By ratifying documents, Canada has shown a 
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commitment to human rights to the United Nations, the International Community, and the 

people of Canada; to contravene these obligations would gravely injure Canada’s 

reputation in the International Community as well as the confidence held by the Canadian 

electorate in government institutions.  The central obligation of the Covenants is a duty to 

give effect to the rights within the domestic legal order, with particular regard to the 

legislative measures of protection and the creation of effective legal rights of action on 

behalf of individuals or groups who feel that their rights are not being fully realized.
365

  

In addition, the Supreme Court of Canada has evinced a commitment to interpret human 

rights jurisprudence in a manner consistent with Canada’s obligations under the 

Covenant.
366

  Furthermore, the preamble to the Northwest Territories Human Rights Act, 

explicitly states that it is in accordance with the Universal Declaration of Human Rights 

as proclaimed by the United Nations.
367

 

                                                                                                                                                 
1.  Each State Party to the present Covenant undertakes to take steps, … with a view to 

achieving progressively the full realization of the rights recognized in the present Covenant by all 

appropriate mean, including particularly the adoption of legislative measures. 

2.  The States Parties to the present Covenant undertake to guarantee that the rights 

enunciated in the present Covenant will be exercised without discrimination of any kind as to race, 

colour, sex, language, religion, political or other opinion, national or social origin, property, birth 

or other status. [emphasis added] 

ICCPR, supra note 360, art. 2 reads in part: 

1.  Each State Party to the present Covenant undertakes to respect and to ensure to all 

individuals within its territory…the rights recognized in the present Covenant, without distinction 

of any kind such as race, colour, sex, language, religion, political or other opinion, national or 

social origin, property, birth, or other status. 

2.  Where not already provided for by the existing legislative or other measures, each State 

Party to the present Covenant undertakes to take the necessary steps…to adopt such legislative or 

other measures as may be necessary to give effect to the rights recognized in the present 

Covenant. [emphasis added] 

 
365
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366
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Now that this background has been set, it is necessary to examine the extent of 

Canada’s international obligations within the context of including “social condition” as a 

ground of discrimination in the Canadian Human Rights Act. 

1. International Covenant on Economic, Social and Cultural Rights 

 

The pertinent sections of the ICESCR to the discussion of social condition are 

article 2 and article 11: 

Article 2 

1. Each State Party to the present Covenant undertakes to take steps, 

individually and through international assistance and co-operation, 

especially economic and technical, to the maximum of its available 

resources, with a view to achieving progressively the full realization of the 

rights recognized in the present Covenant by all appropriate means, 

including particularly the adoption of legislative measures. 

 

2. The States Parties to the present Covenant undertake to guarantee that 

the rights enunciated in the present Covenant will be exercised without 

discrimination of any kind as to race, colour, sex, language, religion, 

political or other opinion, national or social origin, property, birth or other 

status. 

 

Article 11   
 

1. The States Parties to the present Covenant recognize the right of 

everyone to an adequate standard of living for himself and his family, 

including adequate food, clothing and housing, and to the continuous 

improvement of living conditions. The States Parties will take appropriate 

steps to ensure the realization of this right, recognizing to this effect the 

essential importance of international co-operation based on free 

consent.
368

 

 

The social and economic obligations to which Canada has committed itself through the 

ratification of the ICESCR are significant.  Under Article 2(1), State Parties are obliged to 

take positive steps to implement ICESCR rights, through all appropriate means, 
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particularly through the adoption of legislative measures. As stated in the Limburg 

Principles on the Implementation of the International Covenant on Economic, Social and 

Cultural Rights,  “[a]t the national level States parties shall use all appropriate means, 

including legislative, administrative, judicial, economic, social and educational measures, 

consistent with the nature of the rights in order to fulfil their obligations under the 

Covenant … [l]egislative measures alone are not sufficient to fulfil the obligations of the 

Covenant”.
369

  Furthermore, the rights identified in Article 11 oblige State Parties to 

recognize a number of social and economic rights, particularly with regards to the right of 

everyone to adequate food, clothing, and housing, and the continuous improvement of 

living conditions.  Read as a whole, the ICESCR requires that Canada confer a number of 

positive and negative economic and social rights on its citizens.  

In August 2005, Canada presented its fifth report on the implementation of the 

ICESCR to the United Nations Committee on Economic, Social and Cultural Rights.
370

  

This report details many of the programs instituted to reduce poverty in Canada since 

1998, the year the Committee addressed concern about the rampant level of poverty in a 

country as prosperous as Canada.
371

  Since that time, the government of Canada has put 

in place a number of initiatives, such as the National Child Benefit, early learning and 

child-care initiatives, and affordable housing initiatives, which are focused on improving 

Canada’s poverty crisis.  As stated in the Fifth Report on the ICESCR, these initiatives, 

                                                 
369
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particularly the National Child Benefit, have improved the financial situation of a 

significant number of families previously living below the poverty line.
372

  However, 

while Canada should be applauded for taking these important steps, it does not appear to 

have done enough to address poverty; as of 2007/2008, Canada ranks fourth on UNDP’s 

Human Development Index and ranks eighth out of the nineteen selected OECD 

countries on the Human Poverty Index.
373

  As with many poverty-reducing initiatives, 

those instituted by Canada focus heavily on improving the situations of the richest of the 

poor, who can most easily be brought out of poverty and reduce the poverty rate.
374

   

The UN Committee on Economic, Social and Cultural Rights stated in its 2006 

report that it “regrets that most of its 1993 and 1998 recommendations (for bringing 

Canada in compliance with its obligations under the ICESCR) …have not been 

implemented”.  The report further condemns Canada for its “restrictive interpretation of 

its obligations under the Covenant, in particular its position that it may implement the 

legal obligations set forth in the Covenant by adopting specific measures and policies 

rather than by enacting legislation specifically recognizing economic, social and cultural 

rights.”
375

  While the addition of “social condition” as a protected ground of 

discrimination under the CHRA will not by itself be enough to realize Canada’s 

obligations under the ICESCR, it will address what has been identified by the UN as 

something that is lacking from Canada’s human rights legislation. 
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2. International Covenant on Civil and Political Rights 

 

In many ways, the ICCPR mirrors the Canadian Charter of Rights and Freedoms 

due to its emphasis on civil, political and legal rights such as freedom of association, the 

right to a fair trial, and democratic rights.  Conversely, human rights legislation can be 

seen as the parallel of the ICESCR because of their joint concern over areas such as 

employment, accommodations and services, although these statutes tend to focus on anti-

discrimination only.
376

  However, it is important here to reiterate the inter-relatedness of 

human rights in both contexts; the ICCPR and the ICESCR intersect in the path to 

fulfilling equality goals much in the same way human rights codes and the Charter chart 

the progress of equality rights on the Canadian scene. Moreover, Canadian and 

international human rights documents are also inter-connected, as pointed out by former 

Chief Justice Dickson in Reference Re Public Service Employee Relations Act (Alta): 

The content of Canada's international human rights obligations is, 

in my view, an important indicia of the meaning of the "full 

benefit of the Charter's protection". I believe that the Charter 

should generally be presumed to provide protection at least as 

great as that afforded by similar provisions in international human 

rights documents which Canada has ratified.
377

 

 

Keeping this in mind, articles 2 and 26 of the ICCPR are most pertinent to our 

discussion: 

Article 2  
1. Each State Party to the present Covenant undertakes to respect and to 

ensure to all individuals within its territory and subject to its jurisdiction 

the rights recognized in the present Covenant, without distinction of any 

kind, such as race, colour, sex, language, religion, political or other 

opinion, national or social origin, property, birth or other status.  

 

                                                 
376
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377
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2. Where not already provided for by existing legislative or other 

measures, each State Party to the present Covenant undertakes to take the 

necessary steps, in accordance with its constitutional processes and with 

the provisions of the present Covenant, to adopt such laws or other 

measures as may be necessary to give effect to the rights recognized in the 

present Covenant.  

 

3. Each State Party to the present Covenant undertakes:  

(a) To ensure that any person whose rights or freedoms as herein 

recognized are violated shall have an effective remedy, notwithstanding 

that the violation has been committed by persons acting in an official 

capacity…  

 

Article 26  

All persons are equal before the law and are entitled without any 

discrimination to the equal protection of the law. In this respect, the law 

shall prohibit any discrimination and guarantee to all persons equal and 

effective protection against discrimination on any ground such as race, 

colour, sex, language, religion, political or other opinion, national or 

social origin, property, birth or other status. [emphasis added] 

 

As discussed above, article 2 imposes a legal obligation on the country to undertake 

necessary steps to give effect to the rights under the Covenant and to do so without 

discrimination.  Article 26 reiterates this point.  It is notable that the ground enumerated 

in both the ICESCR and the ICCPR is termed “social origin” rather than “social 

condition”, but, unlike human rights legislation, the grounds in both Covenants are meant 

to be illustrative rather than exhaustive by the inclusion of “other status”.
378

   

Lastly, under the obligations of article 2(3)(a), Canada has a duty to provide an 

effective legal remedy to all individuals who feel their rights under the Covenant have 

been infringed. Currently, there is no such avenue for people who have experienced 

                                                 
378
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discrimination on the basis of social condition, with the limited exceptions of the 

provincial human rights acts of Quebec, New Brunswick, and the Northwest Territories. 

The Charter applies only to governmental action and the Supreme Court of Canada has 

taken a relatively restrictive approach to rights claims with a socio-economic 

dimension.
379

  Moreover, the Supreme Court has ruled against developing a tort of 

discrimination which consequently precludes a direct judicial remedy.
380

  Thus, it appears 

Canada is obligated by the equality provisions and its undertaking under articles 2 of the 

United Nations Covenants to provide claimants with an effective remedy against 

instances of discrimination on the basis of social condition – one method to do so would 

be to include social condition as a prohibited ground under the Canadian Human Rights 

CHRA. 

3. Other International Documents 

 

There are numerous international and multi-national instruments which provide 

for the protection of human rights.  Although Canada is not a party to all of them, the 

symbolic importance of these documents is significant for illustrating the existing human 

rights norms in the global community.  For example, the Organization of American 

States’ American Convention on Human Rights includes protection on the grounds of 

“social origin…or any other social condition.”
381

 Similarly, the Council of Europe 

prohibits discrimination on the basis of “social origin…or other status” in its Convention 

                                                 
379
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380
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381
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for the Protection of Human Rights and Fundamental Freedoms.
382

  Interestingly, Britain 

– from whom Canada inherited its dualist view of international law – has incorporated the 

rights under the European Convention in its first Human Rights Act, which came into 

force in 1998.
383

  Thus, the absence of protection available for those discriminated 

against on the basis of their social condition or status within Canada appears to be out of 

step with the international equality protections that have been afforded for decades. 

4. Relationship to Domestic Rights 

 

 Defining social and economic rights is not a simple matter. There is no all 

encompassing definition in the International Covenant on Economic, Social and Cultural 

Rights, but rather a collection of rights including education, health, social and economic 

supports and other forms of minimal guarantees of economic subsistence. This Covenant 

along with its more clearly defined companion, the International Covenant on Civil and 

Political Rights, were intended to give effect to the broad guarantees in the Universal 

Declaration of Human Rights, adopted by the United Nations in 1948.
384

 Some have 

suggested that the separation of civil and political rights from their economic, social and 

cultural cousins distorts the intimate and holistic connection between all these rights. We 

agree with this assertion. While the link between “cultural” as well as social and 

economic rights makes sense at an international level, it makes less sense in a Canadian 

context, where cultural rights may well be a third broad category of rights. 

 Even if the international commitments did offer more guidance, their 

enforceability at the international level is suspect and their impact within Canada indirect 

                                                 
382
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at best.  However, since the arrival of the Charter, courts generally, and the Supreme 

Court of Canada in particular, have paid more attention to international human rights 

commitments and they have often been regarded as persuasive in interpreting the 

Canadian Charter of Rights. This view was articulated early in the evolution of Charter 

interpretation. 

The general principles of constitutional interpretation require that these 

international obligations be a relevant and persuasive factor in Charter 

interpretation. As this Court stated in R. v. Big M Drug Mart Ltd., [1985] 

1 S.C.R. 295, at p. 344. interpretation of the Charter must be “aimed at 

fulfilling the purpose of the guarantee and securing for individuals the full 

benefit of the Charter’s protection.” The content of Canada’s international 

human rights obligations is, in my view, an important indicia of the 

meaning of “the full benefit of the Charter’s protection.” I believe that the 

Charter should generally be presumed to provide protection at least as 

great as that afforded by similar provisions in international human rights 

documents which Canada has ratified.  

 

In short, though I do not believe the judiciary is bound by the norms of 

international law in interpreting the Charter, these norms provide a 

relevant and persuasive source for interpretation of the provisions of the 

Charter, especially when they arise out of Canada’s international 

obligations under human rights conventions.
385

 

 

As encouraging as that sounds it was articulated in the context of civil and political rights 

under the Charter and not social and economic ones. Although the right to strike could 

certainly be viewed as an economic right as well as the civil right to freedom of 

association, the focus was on association. This emphasizes the artificial nature of the 

distinction between the different categories of rights within the two International 

Covenants and the importance of how a right is categorized.  

Internationally, the United Nations Committee on Economic Social and Cultural 

rights, in its December 1998 Concluding Observations on Canada’s performance under 
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the ICESCR, expressed concern about Canada’s record on social and economic rights. 

The Committee urged federal, provincial and territorial governments “to expand 

protection in human rights legislation […] to protect poor people in all jurisdictions from 

discrimination because of social or economic status.”
386

 More general concerns about 

Canada’s failure to live up to its international commitments in this area were also 

expressed in a series of earlier United Nations Reports under the Covenants and more 

recent ones as well.  As of yet, the Charter and most human rights codes have not been 

vehicles for realizing these commitments, although the Supreme Court has relied on 

international documents in evaluating other rights claims under the Charter.  

In Suresh v. Canada (Minister of Citizenship and Immigration), the Supreme 

Court stated that Canada's international obligations can assist courts charged with 

interpreting the Charter's guarantees.
387

 Similarly, in Canada (Human Rights 

Commission) v. Taylor, the Court extended this principle in reviewing the Canadian 

Human Rights Act by looking to international human rights documents and jurisprudence 

in determining that the prohibition on hate propaganda was a reasonable limit on freedom 

of expression under section 1 of the Charter.
388

  This principle was taken a step further in 

the case of Health Services and Support -- Facilities Subsector  Bargaining Assn. v. 

British Columbia, which stated that Canada's adherence to international documents 

recognizing a right to collective bargaining also supports recognition of that right in s. 

2(d) of the Charter.
389

  In that case, the Court cited the ICESCR, the ICCPR, and the 

International Labour Organization’s Convention (No. 87) Concerning Freedom of 
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Association and Protection of the Right to Organize,
390

  and found that “the Charter 

should be presumed to provide at least as great a level of protection as is found in the 

international human rights documents that Canada has ratified.”
391

  

 In light of this recent judgment that the Charter should, where possible, be read so 

as to provide at least as great a level of protection as international human rights 

documents which Canada has endorsed and ratified, it may be easier in the future for 

lower courts, when considering the social condition as an analogous ground of 

discrimination under s. 15, to cite this precedent in support of the position that social 

condition is in fact an analogous ground.  Given the Court’s finding with respect to 

reading the Charter in accordance with the ICESCR and ICCPR, this seems to be a 

persuasive argument. Further developments in this area should be monitored with 

interest.   

 Finally, we should briefly comment on the relationship of these international 

documents to the matter at hand. It must be noted that there is a significant difference 

between most of the rights enshrined in the ICESCR and the protection afforded by the 

addition of social condition as a prohibited ground of discrimination in the CHRA. That 

is, the rights in the ICESCR are essentially positive in nature, guaranteeing, inter alia, 

rights to food and shelter. It is clear that social condition would not directly encompass 

such positive rights, but only provide protection for discrimination based on social 

condition – an exercise in negative rights (freedom from discrimination). However, this is 

not to say that the addition of social condition would not further the commitments Canada 

made when ratifying the ICESCR and ICCPR. Parties to the Covenants pledged to 
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undertake steps to achieve the rights enshrined therein. To provide protection for 

discrimination on the basis of social condition, where no protection existed previously, is 

certainly such a step. 

B. Economic and social rights under the Canadian Charter 

The Canadian Charter of Rights and Freedoms has had a profound impact on 

Canada in its first twenty-five years. However, its impact on social and economic rights 

has been small. When there has been a significant social or economic consequence, it has 

been incidental rather than direct or intentional. Courts have continued to be deferential 

to the elected branch of government on matters of broad social and economic policy, 

involving as they do, conflicting social fact evidence and the allocation of scarce 

resources and, thus, questions of comparative institutional competence.
392

 

1. Comparative Institutional Competence 

 

 In broad terms there are three major forums domestically for realizing social and 

economic rights – elected legislatures, appointed courts and delegated administrative 

tribunals. Even after the Charter, courts continue to be deferential to the elected 

legislatures when it comes to both the articulation and implementation of social and 

economic policy. This is particularly true if there are issues of conflicting social science 

evidence and/or the allocation of scarce resources.
393

 The role the courts are willing to 

play may also depend upon how they characterize the right in question. In Chaoulli v. 

Quebec (A.G.),
394

 the majority of the Supreme Court defined access to private health care 
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as a matter of security of the person and even life, while the dissenters defined the issue 

in terms of broad health policy thus falling more appropriately within the political realm. 

How the right is categorized is vital to whether it will receive Charter protection. 

 The limited role of the courts in advancing social and economic rights through the 

Charter of Rights should not really be surprising. There are few social and economic 

rights in the text of the Charter itself. This means that two of the documents broadest 

sections – the guarantees of life, liberty and security of the person (section 7) and equality 

(section 15) – have had to be argued as embracing a socioeconomic component. These 

arguments have been hard to make and have rarely met with success. 

 The exclusion of express guarantees of economic and social rights in Canada’s 

Charter was not accidental. Government drafters steeped in the traditions of 

parliamentary supremacy saw matters of social and economic policy as outside the proper 

scope of the courts and more appropriate for the legislative branches. What might broadly 

be termed as the “left” in Canada was generally opposed to the Charter as promoting an 

illusion of rights, and thus did not lobby to have social and economic rights included 

within the Charter text.
395

 While women, people with disabilities and Aboriginals were 

lobbying to be fully included in the Charter text, the advocates of social and economic 

rights were largely boycotting the process. The only recourse for judges wanting to read 

social and economic rights into the Charter is to broadly interpret sections 7 and 15 of the 

document. The section 15 analysis appears in the preceding Part II A and B so we will 

now turn to section 7 of the Charter. 
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2. Section 7:  Chaoulli as the Exception to the Rule 

 

 The question of economic rights reared its head early in Charter jurisprudence but 

in the context of corporate rights in Irwin Toy v. Quebec (A.G.): 

What is immediately striking about [s. 7] is the inclusion of “security of 

the person” as opposed to “property” … First, it leads to a general 

inference that economic rights as generally encompassed by the term 

“property” are not within the perimeters of the s. 7 guarantee. This is not 

to declare, however, that no rights with an economic component can fall 

within “security of the person.” Lower courts have found that the rubric 

of “economic rights” embraces a broad spectrum of interests, ranging 

from such rights, included in various international covenants, as rights to 

social security, equal pay for equal work, adequate food, clothing and 

shelter, to traditional property – contract rights. To exclude all of these at 

this early moment in the history of Charter interpretation seems to us to be 

precipitous. We do not, at this moment, choose to pronounce upon 

whether those economic rights fundamental to human life or survival are 

to be treated as though they are of the same ilk as corporate-commercial 

economic rights. In so stating, we find the second effect of the inclusion of 

“security of the person” to be that a corporation’s economic rights find no 

constitutional protection in that section.
396

  

 

While closing the door on economic rights for corporations, the Supreme Court left the 

window open for “economic rights fundamental to human life or survival.” It is a window 

that is still open but also not yet entered.  Former Justice Louise Arbour in Gosselin v. 

Quebec (A.G.), in a spirited dissent, argued that section 7 should apply to prevent social 

assistance falling below the poverty level for young people like Ms. Gosselin.
397

 The 

majority of the Supreme Court did not feel that Gosselin was the case to expand the law 

but did not close the Irwin Toy window for a future case. 

 In the very different context of access to health care in a reasonable time, the 

majority of the Supreme Court did take an expansive approach to section 7 of the 
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Charter, but not under the banner of economic rights but rather the fundamental rights to 

life and security of the person.
398

 This decision has been much criticized by academics 

and even Professor Martha Jackman, who has generally supported a broad role for the 

courts in advancing social and economic rights, was forced to rethink her position.
399

 

However, it has also been described as a positive step towards extending section 7 of the 

Charter to embrace economic rights. 

… the decision may yet have a surprisingly progressive influence on 

Charter jurisprudence. By establishing the connection between 

deprivations of the basic necessaries of life and fundamental rights, 

Chaoulli may well be the first step through the doors left open in Irwin 

Toy and Gosselin … If state obligations to those in need are not foreclosed 

under the constitution .. then it is hard to imagine more compelling 

settings for elaborating such obligations than in the basic need for health 

care and sustenance of those dependent on state support.
400

 

 

 Professor MacKay in a recent article made the following analysis of Chaoulli as 

the exception to the normal rule of judicial restraint in respect to section 7 of the Charter. 

 

It is not surprising that the Justices of the Supreme Court of Canada were 

so divided in Chaoulli on the issue of private health care, which has 

sparked wide public debate. What is more surprising is that a majority of 

the Justices were willing to second guess the legislators on this contested 

public issue. It is also surprising that the McLachlin group in Chaoulli 

were willing to take such a broad approach to section 7. At a time when 

the Supreme Court of Canada appears to be retreating from earlier 

expansive rulings on equality in section 15 of the Charter, some Justices 

appear to be more “activist’ in their interpretation of section 7 of the 

Charter in both the health care and the national security contexts. 

 

It would appear that the courts are more comfortable in defining the limits 

of liberty and security of the person than they are in delineating the scope 
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of equality in Canadian society…It is also noteworthy that those in 

Chaoulli who found a section 7 violation, characterized the rights in issue 

as ones of psychological security rather than economic rights. There is 

also great emphasis on the fact that the violations of rights must be serious 

and on the facts of the Chaoulli case even life threatening. 

 

It would also be fair to say that the Chaoulli case is exceptional in respect 

to extending section 7 of the Charter of Rights outside the criminal and 

quasi criminal domain. Even in the domain of liberty and security of the 

person the courts have been quite cautious in using the Charter to second 

guess the decisions of the elected branch of government. In that sense the 

Chaoulli decision is the exception that proves the rule, rather than an 

illustration of an activist judicial rule. The way in which the case was 

decided reinforces the extent to which the Supreme Court of Canada is 

willing to be deferential to the legislature when contested matters of public 

policy are at issue. Remember that Madame Justice Deschamps decided 

the matter on the basis of the Quebec Charter of Human Rights (a regular 

statute) rather than a constitutional document. The rest of the Court split 

3/3 on whether there was a constitutional violation. The process if not the 

substance of the Chaoulli decision, was respectful to and even deferential 

to the elected legislators.
401

 

 

 

Far more typical of the Supreme Court of Canada’s restrained approach to section 

7 of the Charter are the following comments of the late Chief Justice Lamer in Reference 

Re ss. 193 and 195 of the Criminal Code (the Prostitution Reference): 

[T]he increasing role of administrative law in .. modern society [which has 

provided the state with an avenue to regulate and control individual 

activity and situations, including social welfare, and has further created 

bodies ... that assume control over decisions affecting an individual’s 

liberty and security of the person. [Due to the fact that this involves the 

restriction of these rights,]... the judiciary has always had a role to play as 

guardian of the administration of the justice system.  There are also 

situations in which the state restricts other privileges or ... “liberties” in the 

guise of regulation, but uses punitive measures in cases of non-compliance 

.. In all these cases, in my view, the ... interests protected by s. 7 would be 

restricted, and one would then have to determine if the restriction was in 

accordance with the principles of fundamental justice. By contrast, as I 

have stated, there is the realm of general public policy dealing with 

broader social, political and moral issues which are much better resolved 

in the political or legislative forum and not in the courts.   
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[I]t is my view that work is not the only activity which contributes to a 

person’s self-worth or emotional well-being. If liberty or security of the 

person under s. 7 of the Charter were defined in terms of attributes such as 

dignity, self-worth and emotional well-being, it seems that liberty under s. 

7 would be all inclusive. In such a state of affairs there would be serious 

reason to question the independent existence in the Charter of other rights 

and freedoms such as freedom of religion and conscience or freedom of 

expression.   

 

The rights under s. 7 do not extend to the right to exercise their chosen 

profession.
402

 

 

Later in New Brunswick (Minister of Health and Community Services) v. G(J), the 

late Chief Justice Lamer again emphasizes the need to avoid too broad an interpretation 

of section 7 of the Charter.
403

  In order to trigger section 7, he concludes that there must 

be a state interference which affects an individual interest of fundamental importance or 

has a serious and profound effect on a person’s psychological integrity. 

[I]t is clear that the right to security of the person does not protect the 

individual from the ordinary stresses and anxieties that a person of 

reasonable sensibility would suffer as a result of government action. If the 

right were interpreted with such broad sweep, countless government 

initiatives could be challenged on the ground that they infringe the right to 

security of the person, massively expanding the scope of judicial review, 

and, in the process, trivializing what it means for a right to be 

constitutionally protected.
404

 

 

There are many more cases that could be analyzed, but that is for another day. 

The net effect is that the scope of section 7 outside the criminal and quasi-criminal 

domains has been quite limited. Thus the guarantee of “security of the person” within 

section 7 does not offer much scope for economic and social rights of a positive nature. 

Former Justice Louise Arbour (now United Nations Chief Commissioner for Human 
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Rights) was one of the few Supreme Court Justices who advocated an expansive and 

more positive interpretation of section 7 but she now operates at the international rather 

than the domestic level. 

 There are commentators, such as Lynn Iding,
405

 who do advocate the Charter as 

the best venue for the protection of economic and social rights under sections 7 and 15 of 

the Charter but they have not caught the fancy of the judges to date. The best that can be 

said is that the Supreme Court has not closed the window that was opened a crack in 

Irwin Toy,
406

 nor have they made any serious efforts to enter the room through either the 

door or the window. Courts are an unlikely venue for implementing Canada’s 

international human rights obligations. 

Martha Jackman and Bruce Porter argue in their paper for Status of Women 

Canada that the positive rights analysis in Eldridge can provide the basis for restructuring 

rights under the Canadian Human Rights Act on positive rights regulatory model.
407

  

Suffice for present purposes to say that we do not see Eldridge or other cases as a likely 

foundation for positive or negative social and economic rights in the Charter. That is not 

to deny the scope for the advancement of such rights through the Charter, but it is not a 

practical vehicle for the protection of social and economic rights in society. The 

institutional competence of courts to properly deal with such matters has been frequently 

raised by the courts themselves, and is a serious limit on the articulation of socio-

economic rights via the Charter. 
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C. The Socio-Economic Charter: The Challenge of Constitutional Reform 

 

Recognizing the limits of the Charter of Rights as a vehicle for social and 

economic rights, some anti-poverty activists turned to the process of constitutional reform 

as a way of advancing their cause. Other than the broad language of some of the rights in 

the Charter, such as in sections 7 and 15, there was little in the 1982 round of 

constitutional change for those concerned with social and economic disadvantage. Other 

parts of the Constitution Act, 1982, such as section 36, were more explicit in their 

reference to matters of economics but no more promising in terms of delivering real 

redress to those who suffered from unequal distribution of resources in society. Section 

36 of the Constitution Act, 1982, reads as follows: 

36. (1) Without altering the legislative authority of Parliament or 

of the provincial legislatures, or the rights of any of them with 

respect to the exercise of their legislative authority, Parliament 

and the legislatures, together with the government of Canada and 

the provincial governments, are committed to 

(a) promoting equal opportunities for the well-being of 

Canadians; 

(b) furthering economic development to reduce disparity in 

opportunities; and 

(c) providing essential public services of reasonable quality to 

all Canadians. 

(2) Parliament and the government of Canada are committed to 

the principle of making equalization payments to ensure that 

provincial governments have sufficient revenues to provide 

reasonably comparable levels of public services at reasonably 

comparable levels of taxation.
408

 

The above section identifies as an objective the elimination of regional disparities in 

Canada and the delivery of social and economic programmes on a basis of equality. 

While this is a laudable goal, it is merely an objective rather than a guarantee of rights. 

This section also leaves the issue of socio-economic rights with the majoritarian political 
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process rather than the courts, and thereby reinforces the non-justiciable nature of these 

rights. There has been virtually no judicial interpretation or use of this section in the 25 

years since it was created.
409

 To speak of social and economic rights as objectives and 

principles, rather than rights, is to downgrade their level of protection. 

The failed Meech Lake round of constitutional amendments did not substantively 

address matters of socio-economic rights but focused almost exclusively on the 

reconciliation of Québec with the rest of Canada. However, the next round of 

constitutional change in the early 1990s did include arguments for a Socio-Economic 

Charter as an express constitutional protection of these rights. In spite of bold claims for 

a broad based and justiciable economic Charter advanced by various interest groups and 

academics,
410

 the version of the Socio-Economic Charter that survived as part of the 

Charlottetown Accord was a non-justiciable Charter that was both general and diluted in 

form. The text of this version is presented in Appendix II of our 1999 Study. Even in this 

reduced form it failed to pass constitutional muster and was defeated with the rest of the 

Charlottetown Constitutional Accord in a national referendum on October 26, 1992.
411

 

The generalized language of the proposed constitutional amendment is not very 

helpful in defining what is meant by social and economic condition. Indeed, the focus of 

the exercise was more on the setting of legislative objectives and ideals rather than a 

concrete definition of rights. Furthermore, the failure of the Charlottetown Accord sent a 

clear message to Canadian politicians that the process of constitutional amendment in 
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Canada was a difficult, if not impossible one, in the foreseeable future. This is 

particularly true for wide-ranging constitutional amendment - such as those proposed and 

defeated in the Meech Lake and Charlottetown rounds of constitutional change. 

Since the failure of the Charlottetown Accord, multi-lateral constitutional 

amendment initiatives have been largely removed from the political agenda. Rather than 

going down the rough road of constitutional amendment, governments have embarked 

upon a course of co-operative federalism that has resulted in the 1999 Social Accord. 

This generally worded document (which we include in Appendix III to our 1999 Study) 

seems to further decentralize social and economic policy but offers little or no guidance 

as to how we should define social and economic rights or social condition in particular. 

D. Economic and Social Rights under the Quebec Charter 

Quebec is the only jurisdiction in North America to recognize economic and 

social rights as a part in its human rights code,
412

 which it does in Chapter IV of the 

Quebec Charter under the heading “Economic and Social Rights”.
413

  While it has been 

noted that some of the enumerated rights in the chapter may be better placed elsewhere in 

the Charter - representing “une certaine confusion conceptuelle de la part du 

législateur”
414

 - similar to international documents, the Quebec Charter includes a 

recognition of rights to education, to an adequate standard of living and to fair conditions 

of employment under this heading: 
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40. Every person has a right, to the extent and according to the standards provided 

for by law, to free public education. 

 

45. Every person in need has a right, for himself and his family, to measures of 

financial assistance and to social measures provided for by law, susceptible of 

ensuring such person an acceptable standard of living. 

 

46. Every person who works has a right, in accordance with the law, to fair and 

reasonable conditions of employment which have proper regard for his health, 

safety and physical wellbeing. 

 

However, there are three important observations regarding these sections.  First, each 

section contains an internal limitation to the rights recognized therein; the rights are not 

freestanding like in other parts of the Charter, but exist to the extent “provided for by 

law”.  Second, this part of the Charter is not subject to the non-derogation or precedence 

clause in relation to other statutes, which applies to other rights, such as the right to non-

discrimination.
415

  And third, these rights cannot generally form the foundation of a 

complaint to or investigation by the Commission.
416

  These substantive and procedural 

restrictions to the economic and social rights in the Charter have led them to be referred 

to as “les parents pauvres de la Charte”.
417

  At the same time, commentators have noted 

the symbolic importance of recognizing social and economic rights in the Charter at all, 

even though this recognition has yet to bear out substantial results in the case law: 
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En dépit du fait qu’ils ne possèdent pas la préséance explicite sur les lois dont 

jouissent en principle les autres droits et libertés reconnus par la Charte, 

l’inclusion des droits économiques et sociaux dans un texte aussi fondamental 

n’est pas un geste purement symbolique.  La Charte force à envisager la 

protection de ces droits, non plus comme une simple branche du droit 

administratif, mais dans une perspective qualitativement différente, propre à un 

texte qualifié de quasi constitutionnel.  Cependant, bien que la consécration des 

droits économiques et sociaux soit l’un des éléments qui font de la Charte 

québécoise un texte legislative unique et d’une ampleur sans précédent au 

Canada, cette spécificité n’a guère trouvé d’écho dans la jurisprudence à ce 

jour.
418

 

 

 

 The Supreme Court of Canada recently considered section 45 - the right to an 

adequate standard of living - in Gosselin v. Quebec.
419

  Speaking for the majority, Chief 

Justice McLachlin found that the wording in section 45 weighed in favour of a restrictive 

interpretation of the right so that it would be beyond the purview of judicial review to 

examine the adequacy of financial assistance measures provided by law: 

These provisions require the state to take steps to make the Chapter IV rights 

effective, but they do not allow for the judicial assessment of the adequacy of 

those steps…Was s. 45 intended to make the adequacy of a social assistance 

regime’s specific provisions subject to judicial review, unlike the neighbouring 

provisions canvassed above?  Had the legislature intended such an exceptional 

result, it seems to me that it would have given effect to this intention 

unequivocally, using precise language…  

S. 45 of the Quebec Charter is highly equivocal. Indeed, s. 45 features two layers 

of equivocation. Rather than speaking of a right to an acceptable standard of 

living, s. 45 refers to a right to measures. Moreover, the right is not to measures 

that ensure an acceptable standard of living, but to measures that are susceptible 

of ensuring an acceptable standard of living.  In my view, the choice of the term 

“susceptible” underscores the idea that the measures adopted must be oriented 

toward the goal of ensuring an acceptable standard of living, but are not required 

to achieve success. In other words, s. 45 requires only that the government be able 

to point to measures of the appropriate kind, without having to defend the wisdom 

of its enactments. This interpretation is also consistent with the respective 

                                                 
418

 Quebec, Commission des droits de la personne et des droits de la jeunesse, Mémoire à la Commission 

des affaires socials de l’Assemble nationale: Projet de loi no 112, Loi visant à lutter contre la pauvreté et 

l’exclusion sociale (September 2002) at 31 [hereinafter “Mémoire: Projet de loi no 112”]. 
419

 Gosselin, supra note 272. 
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institutional competence of courts and legislatures when it comes to enacting and 

fine-tuning basic social policy…
420

 

The implication of this judgment is that, while the scope of section 45 is quite limited 

under the Charter, the provincial government would be required to, at a minimum, have 

some measures in place that are “susceptible of ensuring an acceptable standard of 

living”.  Thus, presumably, the government could not repeal social assistance 

entitlements and other benefit programs completely, which is in contradistinction to the 

trend under the Canadian Charter case law that indicates there is no obligation on 

governments to provide programs as opposed to providing programs without 

discrimination.  In addition, the Chief Justice noted that, despite the exclusion of s.45 and 

other economic and social rights from the non-derogation clause in section 52 of the 

Quebec Charter, a remedy may still exist for violations, being that of a declaration:   

The Quebec Charter is a legal document, purporting to create social and 

economic rights.  These may be symbolic, in that they cannot ground the 

invalidation of other laws or an action in damages. But there is a remedy for 

breaches of the social and economic rights set out in Chapter IV of the Quebec 

Charter: where these rights are violated, a court of competent jurisdiction can 

declare that this is so.
421

 

However, the dissenting judges in the case took different approaches to the scope 

of s.45.  Justice L’Heureux-Dubé was the only judge to find that s. 45 could ground an 

independent claim to a basic level of financial assistance.  Justice Bastarache found that 

s.45, although it could not result in the invalidation of legislation due to its exclusion 

from s.52, could ground an individual remedy if a private actor or state official violated 

                                                 
420

 Ibid. at paras. 92-93, per McLachlin CJ [emphasis in original].  Compare the reasons of L’Heureux-

Dubé J., dissenting, finding a violation of s.45 in light of the intention of s.45 to implement Canada’s 

international human rights obligations, thus protecting a minimum core obligation to ensure the satisfaction 

of, at the very least, minimum essential levels of subsistence needs and the provision of basic services. 
421

 Ibid. at para. 96 [emphasis in original]. 
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s.45 rights.  Moreover, section 45, even if non-justiciable, “still has moral and political 

force.”
422

  Justice Lebel, in contrast, after reviewing the Quebec case law, found that 

section 45 is justiciable and can have independent content in exceptional cases,
423

 but 

primarily operates in conjunction with the section 10 equality right in order to protect a 

right of access to measures of financial assistance:  

The symbiosis between s. 10 and the other rights and freedoms is a direct result of 

the wording of s. 10, which creates not an independent right to equality but a 

method of particularizing the various rights and freedoms recognized (Desroches 

v. Commission des droits de la personne du Québec, [1997] R.J.Q. 1540 (C.A.), at 

p. 1547).  Section 10 sets out the right to equality, but only in the recognition and 

exercise of the rights and freedoms guaranteed.  Accordingly, a person may not 

base an action for a remedy on the s. 10 right to equality as an independent right.  

However, a person may join s. 10 with another right or freedom guaranteed by the 

Quebec Charter in order to obtain compensation for a discriminatory distinction 

in the determination of the terms and conditions on which that right or freedom 

may be exercised.
424

 

Similar to the decision of the Chief Justice, Lebel J. also left the door open to the 

possibility of section 45 encompassing “a minimum duty to legislate” involving, “at a 

minimum, the creation of a legal framework that favours the attainment of social and 

economic rights.”
425

  

  The close connection between economic and social rights under Chapter IV and 

the section 10 equality right in the Charter has also been emphasized by the Quebec 

                                                 
422

 Ibid. at para. 303. 
423

 Ibid., per Lebel J., citing Johnson v. Commission des affaires sociales, [1984] C.A. 61, in which the 

Court of Appeal  relied on s. 45 of the Quebec Charter in holding that a statutory provision declaring a 

person who is unemployed because of a labour dispute to be ineligible for social assistance could not be 

applied to a striker because, while the legislation was perfectly valid, it resulted in effects not intended by 

the legislator.  Lebel J. distinguished the Johnson case as follows, at para. 426:   

It is difficult to view Johnson as an express recognition of the binding effect of s. 45.  For one 

thing, it is obvious that the Court of Appeal was influenced by the exceptional circumstances in 

the case before it: a worker who had been on probation had been unable to participate in the strike 

vote and was not entitled to union benefits.  The court was dealing with legislation that was 

perfectly valid but that produced effects the legislature had not anticipated.  
424

 Ibid. at para.248. 
425

 Ibid. at para. 429. 
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Court of Appeal.  In a case dealing with the right to free public education under section 

40, the Court found that the content of the right in section 40 derived its meaning from 

the existing laws regarding education: “ne saurait ajouter des droits différents…et ne 

saurait bénéficier d'une jouissance virtuelle que dans la mesure et suivant les normes 

prévues par la Loi.”
426

  While less clear in the Court of Appeal judgment, the Superior 

Court explicitly made a connection between sections 40 and 10: “si l’article 40 ne peut, 

lorsque pris isolment, bénéficier de l’effet de la règle de préponderance énoncée à 

l’article 52, il peut en quelque sorte le faire de façon indirecte lorsque le recours dans 

lequel il est invoqué à titre principal met également en cause le droit à l’égalité, lequel 

profite de la protection de la clause de préséance.”
427

 

 At a practical level, these decisions leave little scope for an independent operation 

of social and economic rights under the Quebec Charter, except for perhaps a minimal 

duty to legislate or to “take steps” to realize these rights and to do so without 

discrimination.  In other words, the Quebec Charter requires at least a minimum duty, if 

not a minimum content, in relation to economic and social rights, which is at least more 

than is recognized in the human rights codes of other Canadian jurisdictions.  In addition, 

the Charter offers some scope to the Commission to undertake activities for the 

promotion of economic and social rights under the Charter, including pointing out 

legislation that may be inconsistent with the principles of Charter guarantees.
428

  For 

                                                 
426

 Quebec (Commission des droits de la personne) c. C.S. de St-Jean-sur-Richelieu, [1994] R.J.Q. 1227 

(C.A.). 
427

 Quebec (Commission des droits de la personne) c. C.S. de St-Jean-sur-Richelieu, [1991] R.J.Q. 3003 

(TDP) at 3037, aff’d [1994] R.J.Q. 1227 (C.A.). 
428

 See Quebec Charter, supra note 27, s.71: 

71. The Commission shall promote and uphold, by every appropriate measure, the principles 

enunciated in this Charter. 

The responsibilities of the Commission include, without being limited to, the following:… 
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example, following an extensive consultation process in 2000, on the occasion of the 25
th

 

anniversary of the Quebec Charter, the Quebec Commission found:   

un large consensus s’est degagé…en faveur du renforcement des droits 

économiques et sociaux garantis par la Charte…Composante essentielle du corpus 

des droits de la personne, les droits économiques et sociaux ne doivent plus être 

considérés comme les “parents pauvres” d’une charte québécoise dont ils sont 

indiscutablement l’un des éléments les plus distinctifs.
429

   

As a result, the Commission recommended that these rights be included in the non-

derogation provision and that the limiting language be replaced with a protection for 

“d’un noyau essentiel de droits opposable à la puissance publique;” it concluded that this 

would create “un équilibre plus satisfaisant…entre l’annoncé solennel des droits 

économiques et sociaux et la latitude qui doit nécessairement être reconnue au législateur 

en cette matière.”
430

  The Commission suggested that, if there were concerns regarding 

the effect of justiciable socio-economic rights on legal order, then there could be a delay 

in the coming into force or applicability to laws until the government has time to review 

and update effected laws. 

                                                                                                                                                 
(6) to point out any provision in the laws of Québec that may be contrary to this Charter 

and make the appropriate recommendations to the Government… 

The Commission also regularly provides advice to the National Assembly regarding bills under 

consideration in relation to their potential impact on Charter rights. 
429

 Mémoire: Projet de loi no 112, supra note 418 at 38. 
430

 Ibid. at 39, citing guarantees in Italy, Japan, Spain, Portugal, and South Africa and the fact that the 

language has been used to essentially give “carte blanche” to the legislator.   
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IV. What are the Arguments Against including Social Condition as a 

Prohibited Ground of Discrimination in the Canadian Human Rights 

Act? 

The arguments against social condition can be seen as fitting into one of three 

broad categories: practical, definitional, and institutional. We will attempt to highlight 

these pragmatic concerns, many of which were also raised in our 1999 paper. 

A.  Practical Administrative Concerns 

1. Limited Resources and Backlog 

 

 

 The inclusion of social condition as a prohibited ground of discrimination must 

take place in the context of the limited resources available to administrative agencies, 

such as the Canadian Human Rights Commission. As a consequence of the limited 

resources available to it, there may be an impact on the capacity of the Canadian Human 

Rights Commission to deal with complaints promptly. The Commission’s funding has 

been somewhat reduced from approximately $23.6 million in 2002-2003 to $21.1 million 

in 2006-2007.
431

  One could argue that the inclusion of a new ground of discrimination, 

social condition, would likely lead to a higher volume of complaints and delays in 

processing complaints, undermining the fairness, credibility and effectiveness of the 

Commission.
432

   

                                                 
431

 Canada, Canadian Human Rights Commission, Departmental Performance Report 2006-2007 (2007), 

Section III, online: Treasury Board of Canadian Secretariat <http://www.tbs-sct.gc.ca/dpr-rmr/2006-

2007/inst/hrc/hrctb-eng.asp> (date accessed: 2 March 2008) [hereinafter CHRC DPR] 
432

 Canada, Report of the Auditor General (1998) at paras. 10.58 and 10.38., online: Office of the Auditor 

General < http://www.oag-bvg.gc.ca/internet/English/aud_ch_oag_199809_10_e_9316.html > (date 

accessed: 2 March 2008) [hereinafter Auditor General’s Report]. 
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The 1998 Annual Report of the Canadian Human Rights Commission stated: 

“[f]inancial restraint, program cutbacks… all of these make speedy and satisfactory 

resolution of complaints a daunting task.”
433

  The Auditor General had also expressed 

concerns about major delays in processing human rights complaints in a 1998 report (the 

most recent addressing the Canadian Human Rights Commission):  

10.36 The Commission is required by legislation to deal with 

almost all of the complaints it receives and the Tribunal is 

required to deal with all complaints referred to it by the 

Commission. The responsibilities conferred have increased as a 

result of the expansion of the prohibited grounds of 

discrimination by courts and Parliament.
434

  

 

Therefore, the inclusion of social condition as a prohibited ground of discrimination 

could increase the burden on the limited resources of the Human Rights Commission. 

This could result in greater backlog, less efficiency and undermine the Commission’s 

reputation, impartiality and fairness. 

 However, these concerns have largely been allayed. In the most recent Annual 

Report
435

, the statistics paint a different picture. The following data show that the 

Commission’s business model, implemented in 2002, is producing the intended results. 

The complaint workload is in check and productivity has substantially increased. 

Progress is measured against the year 2002, when the Commission began implementing 

refinements to its business model.  

                                                 
433

 Canada, Canadian Human Rights Commission, Annual Report 1998 (Ottawa: Minister of Public Works 

and Government Services, 1999) at 73. 
434

 Auditor General’s Report, supra note 432 at para. 10.36 [emphasis added]. 
435

 Canada, Canadian Human Rights Commission, 2006 Annual Report (2006) at 7; online: Minister of 

Public Works and Government Services 2007 <http://www.chrc-ccdp.ca/publications/ar_2006_ra/toc_tdm-

en.asp> (date accessed: 2 March 2008) [hereinafter 2006 Annual Report] 
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Figure 1 – Cases In, Cases Out 

     

Figure 2 – Cases Inventory 

           

 

Electronic copy available at: https://ssrn.com/abstract=2123483Electronic copy available at: https://ssrn.com/abstract=2123483



 158 

Figure 3 – Average Age of Active Caseload 

 

 

Figure 4 – Cases Two Years or Older 
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Figure 5 – Final Decisions by Type 

 

While these statistics are clearly very positive with respect to backlog and Commission 

efficiency, one might still argue the influx of new cases brought about by the added 

protection of social condition would deal some reverses to this heartening trend.  

However, this seems somewhat unlikely if we consider the experience of New 

Brunswick, which added social condition as a prohibited ground in its provincial human 

rights legislation in 2005.  It is clear that the addition of this new ground and this novel 

protection did not lead to a substantial influx of new claims. In 2004-2005 (before social 

condition came into effect as an enumerated ground), New Brunswick’s Human Rights 

Commission received 237 new complaints.
436

 In 2005-2006 (the first year the new 

ground was in effect) there were 205 new complaints, with social condition accounting 

for 13 complaints, or 4% of this total.
437

 In 2006-2007, the Commission received 174 

new complaints, with claims under the ground of social condition accounting for just 8 

                                                 
436

 New Brunswick, Annual Report 2004-2005, Appendix D. online: New Brunswick Human Rights 

Commission < http://www.gnb.ca/hrc-cdp/e/docs.htm> (date accessed: 2 March 2008). 
437

 New Brunswick, New Brunswick Human Rights Commission, Annual Report 2005-2006, Appendix D. 

online: New Brunswick Human Rights Commission < http://www.gnb.ca/hrc-cdp/e/docs.htm> (date 

accessed: 2 March 2008) 
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complaints, or 3% of the total.
438

  The experience in Northwest Territories is quite 

similar, in the first three years of the existence of the Northwest Territories Human 

Rights Act, only six out of one hundred thirteen complaints, again less than six percent, 

included the ground of social condition.
439

  Social condition occupies a similarly low 

proportion of cases in Quebec, having in recent years declined to about 4% of new files 

opened by the Commission. 

Table 1:  Files related to social condition opened by the Quebec Human Rights 

Commission 

 

 Employment Tenancy Goods 

and 

services 

Access  to 

transportation 

and public 

places 

Other Total  Total 

complaints 

% 

2006-

2007
440

 

1 11 3 1  16 414 3.9 

2005-

2006
441

 

10 17 4 1  32 728 4.4 

2004-

2005
442

 

6 17 5 3  31  817 3.8 

2002-

2003
443

 

9 33 13 1  56 1226 4.6 

2001
444

 5 71 16 1  93 1058 8.8 

                                                 
438

 New Brunswick, New Brunswick Human Rights Commission, Annual Report 2006-2007, Appendix D. 

online: New Brunswick Human Rights Commission < http://www.gnb.ca/hrc-cdp/e/docs.htm> (date 

accessed: 2 March 2008).  
439

 Northwest Territories, Human Rights Commission, Annual Report 2004-2005 (Yellowknife: Northwest 

Territories Human Rights Commission, 2005); Northwest Territories, Human Rights Commission, Annual 

Report 2005-2006 (Yellowknife: Northwest Territories Human Rights Commission, 2006); Northwest 

Territories, Human Rights Commission, Annual Report 2006-2007 (Yellowknife: Northwest Territories 

Human Rights Commission, 2007). 
440

 Quebec, Commission des droits de la personne et des droits de la jeunesse, Rapport d’activités et de 

gestion 2006-2007, online : <www.cdpdj.qc.ca/fr/publications/docs/RA_2006_2007.pdf> (date accessed: 

January 6, 2008). 
441

 Quebec, Commission des droits de la personne et des droits de la jeunesse, Rapport d’activités et de 

gestion 2005-2006, online : <www.cdpdj.qc.ca/fr/publications/docs/RA_2005_2006.pdf> (date accessed: 

January 6, 2008). 
442

 Quebec, Commission des droits de la personne et des droits de la jeunesse, Rapport d’activités et de 

gestion 2004-2005, online : <www.cdpdj.qc.ca/fr/publications/docs/RA_2004_2005.pdf> (date accessed: 

January 6, 2008). 
443

 Quebec, Commission des droits de la personne et des droits de la jeunesse, Rapport d’activités et de 

gestion 2002-2003, online : <www.cdpdj.qc.ca/fr/publications/docs/RA_2002_2003.pdf> (date accessed: 

January 6, 2008). 
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2000
445

 11 38 18   67 898 7.5 

1999
446

 13 32 9 3  57 883 6.5 

 

 

 If the federal experience is similar to that of New Brunswick, the Northwest 

Territories and Quebec, and there is no prima facie reason to think it will be substantially 

different, the problem of limited resources and backlog is not a serious impediment to 

including social condition in the CHRA.  Moreover, it is possible that social condition 

may consolidate complaints that have been presented under other grounds or under 

multiple grounds, as discussed in the section on multiple discrimination and supported in 

the literature and case law.
447

  However, it may be advisable to increase the funding to the 

Commission if social condition were to be added to the CHRA to ensure not only the 

timely and effective resolution of cases, but to build the capacity and expertise of the 

Commission in this new area. 

2. Overshadowing Other Grounds 

 

As a related argument, the inclusion of social condition as a prohibited ground of 

discrimination could overshadow other grounds of discrimination;  its inclusion could 

monopolize the Commission’s resources towards the resolution of complaints based on 

                                                                                                                                                 
444

 Quebec, Commission des droits de la personne et des droits de la jeunesse, Rapport d’activités et de 

gestion 2001, online : <www.cdpdj.qc.ca/fr/publications/docs/RA_2001.pdf> (date accessed: January 6, 

2008). 
445

 Quebec, Commission des droits de la personne et des droits de la jeunesse, Rapport annuel 2000, 

online : <www.cdpdj.qc.ca/fr/publications/docs/RA_2000.pdf> (date accessed: January 6, 2008). 
446

 Quebec, Commission des droits de la personne et des droits de la jeunesse, Rapport annuel 1999, 

online : <www.cdpdj.qc.ca/fr/publications/docs/RA_1999.pdf> (date accessed: January 6, 2008). 
447

See Turkington, supra note 53 at 180: “Adding poverty to the Ontario Human Rights Code is not an 

attempt to protect a large group of people currently unprotected by the Code. Adding poverty would 
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the Ontario Human Rights Code.” See also Fournier v. Poisson (1980), 1 C.H.R.R. D/15 at D/15 (Que. 
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social condition to the detriment of complaints on other established grounds. Such a 

situation has happened at the Prince Edward Island Human Rights Commission where 

complaints based on the ground of “political belief” have overshadowed complaints on 

other grounds.  

 Though political belief has been included the P.E.I. Human Rights Code since its 

inception, complaints on that ground increased after the provincial election in 1996 from 

low single digits to over 600 complaints in one year. As the 1996/97 annual report
448

 

highlights “[f]ollowing the provincial election on November 18, 1996, a staggering 

number of complaints of discrimination on the basis of political belief were filed… often 

from government employees who had held a seasonal, contract or term position for up to 

ten years or longer.”
449

 The Chairperson put the problem into perspective by pointing out 

that the P.E.I. Human Rights Commission received 1.5 times the number of complaints 

received by the Nova Scotia, New Brunswick and Newfoundland Commissions 

combined yet operated on 8% of their budget.  

 This strange anomaly only occurred that single year, and in every subsequent 

year, regardless of elections, complaints on this ground have returned to the single 

digits.
450

 The overshadowing of other grounds by the ground of political belief in P.E.I. in 

1996/97 was due to particular circumstances including the election and widespread 

patronage hirings. Hence it does not provide an accurate reflection of the situation at the 

Canadian Human Rights Commission if social condition were added as a prohibited 

                                                 
448

 Prince Edward Island, Human Rights Commission, Annual Report 1996/97 (Charlottetown: PEIHRC, 

1997). 
449

 Ibid.  
450

 Prince Edward Island, Human Rights Commission, Annual Reports 1999-2006 online: PEI Human 

Rights Commission < http://www.gov.pe.ca/humanrights/index.php3?number=72437&lang=E> (last 

accessed 2 March 2008). There were 40 complaints in 1998/99, 6 in 1999/00, 3 in 2000/01, 8 in 2001/02, 5 

in 2002/03, 8 in 2003/04, 5 in 2004/05, and zero in 2005/06.  
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ground of discrimination. A more accurate comparison would be with New Brunswick, 

the Northwest Territories or Quebec (see above).  Further, the distribution of complaints 

in Quebec by prohibited ground closely matches the distribution in provinces which have 

no ground of social condition or which have grounds such as source of income.
451

  These 

data indicate that concerns about social condition overshadowing current grounds are 

largely unfounded.  

3. Lengthy Litigation 

 

 If social condition were included as a prohibited ground of discrimination in the 

Canadian Human Rights Act it is possible that more cases would be heard and lengthy 

litigation could ensue in relation to the definition or application of the ground.  Moreover, 

if, as we surmise, the addition of the ground would provide better “fit” for claims based 

on multiple grounds, there could be an increase in the number of complaints proceeding 

to a hearing to deal with section 3.1 of the CHRA, which has not yet been well-developed 

in the jurisprudence.  This could increase the amount of time spent at the Tribunal stage if 

a hearing is conducted. Despite the statistics from the Canadian Human Rights 

Commission’s 2006 Annual Report regarding resolution of complaints,
452

 the time it 

takes the Tribunal to conduct hearings and render a decision is still a somewhat lengthy 

process. 

If social condition were included in the Canadian Human Rights Act without a 

definition this would certainly increase the scope for lengthy litigation due to the 

indeterminacy of the definition.  Initially at least, the contest over the definition of social 

condition could also increase the probability of requests for judicial review by the parties, 

                                                 
451

 Mackay, Piper, and Kim, supra note 4 at 121-122.  
452

 2006 Annual Report, supra note 435. 
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and increase the length of time of these reviews. A lack of a definition of social condition 

may also cause complaints that might otherwise be resolved in mediation to proceed to a 

hearing since it may be perceived as an opportunity to challenge the Human Rights 

Commission. These theories are speculative since there is no empirical data available.   

If social condition were included with a definition, however, the potential for 

challenges might be somewhat reduced although litigants could still contest the 

interpretation of the definition. The length and complexity of this litigation would depend 

on the definition adopted in the CHRA (and/or attendant subordinate legislation) and to 

some extent perhaps the jurisprudential precedents available in Quebec, New Brunswick 

and the Northwest Territories.  These considerations are taken into account in our 

recommendations section. 

B. Problems Concerning Definition 

 

1. Potential Unintended Effects 

 

Absent a proper definition, or perhaps guidelines to implement the new ground of 

social condition, it is possible that the current framework contained in the CHRA would 

yield unintended results. Lynne Iding argues:  

If social condition analysis was undertaken within the existing 

discrimination analysis, social condition protection would be substantive 

and far reaching, and would even recognize as indirect discrimination a 

refusal to sell, rent or provide based on a person's true inability to pay. 

While this might be a noble goal in addressing poverty, it is unlikely and 

impractical to expect that human rights legislation will be a tool through 

which the private marketplace moved from profit motive to 

accommodation motive.
453

 

 

                                                 
453

 Iding, supra note 43 at para 23.  
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For example, if a landlord were charging $500/month for rent (a facially neutral 

standard), which has an adverse effect on someone on welfare whose housing allowance 

is only $300/month, theoretically the claimant could ask the landlord to accommodate her 

up to the point of undue hardship, which in this case would be lowering the profit margin, 

possibly to zero. A similar argument could be made for all purveyors of the necessities of 

life (perhaps even more persuasively in the context of food).  This example is illustrative 

of the point that the implementation of social condition as a prohibited ground could have 

significantly redistributive potential in the marketplace, which is unlikely to be the 

intended consequences of its addition in the human rights regime; as a corollary, it could 

result in protracted litigation to test the limits of the ground.   

The problem of unintended effects was also addressed by the LaForest Panel 

Report
454

 and by the Commission in its 2006 submissions to the United Nations in the 

context of governmental programs. It stated: “In defining social condition in a federal 

context, it will be important to carefully consider the complexity of social programs, such 

as how the social benefit features of the income tax system could be shielded from undue 

interference as a result of human rights claims.”
455

   

While the experience at the provincial level in Quebec and in the Charter context 

would weigh against the likelihood of social condition protection being taken to institute 

a reordering of the marketplace or of social programs, this argument does weigh in favour 

of a definition, guidelines, and/or a carefully crafted limitation that could assist in the 

implementation of the ground if it were to be adopted.  

                                                 
454

 LaForest Report, supra note 3 at 112. 
455

 Canada. Submission by the Canadian Human Rights Commission to the United Nations Committee on 
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2. Trade-offs in Definition and Vagueness 

 

Even if a definition similar to that developed in Quebec, New Brunswick and the 

Northwest Territories is employed when adding social condition as a prohibited ground 

of discrimination, the charge could still be leveled that it would be too vague since 

criteria like income and education are relative. Unlike concrete terms such as “sex” and 

“colour”, this vagueness could lead to an uneven application of the new ground, 

compensating claimants in some circumstances, while denying protection in others. This 

raises the classic balancing problem in applying laws: predictability versus flexibility. 

Fairness demands that claimants and defendants know in advance what would constitute 

discrimination on the basis of social condition. However, the ground must not be applied 

so mechanically as to leave worthy complainants remediless.  

This concern relates to the other trade-off involved in defining social condition. In 

order to satisfy the requirement of predictability, the ground must be defined in fairly 

concrete terms. If the ground is defined too broadly, it raises concerns about opening the 

floodgates, as well as frivolous claims and abuse of the ground.  Conversely, if defined it 

too narrowly, many of the benefits yielded by the dynamic and flexible nature of social 

condition as a ground would be lost, and the protection provided by the CHRA would 

become fragmented.  

This raises the possibility of alternative approaches, but, while another term such 

as “poverty” may have a more common understanding, there still exists little consensus 

on its definition or method of measurement.
456

  However, an even more narrowly-defined 

ground, such as “receipt of public assistance” used in some jurisdictions, would not have 
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the remedial potential of social condition.  For example, it may result in a claimant only 

being protected temporarily while actually in receipt of welfare and then losing that 

protection when their source of income changed, even though the disadvantages they 

suffer might remain the same. 

It seems that, to achieve the purposes of the inclusion of social condition 

protection, it will inescapably involve a certain flexibility and a recognition that it is a 

relative concept incorporating objective and subjective elements.  Like other enumerated 

grounds that share this trait, such as disability, debate will be ongoing about how to 

adequately define it. This issue must be addressed at the definition stage in order to avoid 

confusion and protracted litigation, as well as a substantial influx of claims. 

3. Potential Abuse of the Broad Concept 

 

If social condition were included as a prohibited ground of discrimination in the 

Canadian Human Rights Act there is also the potential that it could be used by 

individuals for whom it was not intended.  For instance, the early generation of cases 

under the Quebec case-law provided protection for judges,
457

 doctors’ levels of 

incomes
458

 and profit-oriented hospitals.
459

 The early definition of social condition in 

Québec did not include recipients of social assistance,
460

 heads of a lone parent family,
461
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458
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or people with prior criminal convictions.
462

 This approach was heavily criticized by 

Collard, Senay and Brun and Binette.
463

  

 However, courts and tribunals in Quebec have since adopted the principles used 

to interpret human rights codes and s. 15 of the Charter to prevent the abuse of social 

condition. Especially in Gauthier, which has been followed by all cases dealing with 

social condition, the court agreed with the Supreme Court of Canada that “une 

interprétation large et libérale la plus susceptible d’assurer la réalisation de son object”
464

 

should be applied to quasi-constitutional documents. The court cites McIntyre’s decisions 

from O’Malley:  

It is not, in my view, a sound approach to say that according to 

established rules of construction no broader meaning can be given 

to the Code than the narrowest interpretation of the words 

employed. The accepted rules of construction are flexible enough 

to enable the Court to recognize in the construction of a human 

rights code the special nature and purpose of the enactment, and 

give to it an interpretation which will advance its broad purposes. 

Legislation of this type is of a special nature… and it is for the 

courts to seek out its purpose and give it effect.
465

 

 

A purposive and contextual approach to the interpretation of social condition has also 

been encouraged.
466

 Therefore, the risk of social condition being abused is limited given 

the clear directives from the Supreme Court of Canada, which inform the interpretation of 

all human rights statutes.  Moreover, if a statutory definition were adopted to expressly 
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define the ground as relating to social and economic disadvantage, as has been done in 

New Brunswick and the Northwest Territories, this would also address the issue. 

C. Institutional Competence 

 

There are several arguments against the addition of social condition as a 

prohibited ground of discrimination that centre on the institutional competence of the 

statutory human rights regime to deal with the underlying problem of socioeconomic 

disadvantage.   

1. Human Rights Legislation is the Wrong Venue to Address the Problem 

 

It has been argued in academic discourse surrounding social condition that the 

Human Rights Commission is not the best place to address the problem of socioeconomic 

disadvantage. Lynn Iding argues persuasively that the Canadian Charter of Rights and 

Freedoms, in combination with government legislation is the preferable way to address 

this issue. “Anti-discrimination legislation in itself might result in only the limited effect 

of addressing stereotypes about low income individuals, while doing little to alleviate 

poverty itself and its barriers to accessing the necessities of life.”
467

  Under this analysis, 

the more pressing problem is not discrimination based on stereotypes, but rather positive 

rights to the necessities of life, such as food and shelter and, thus, a Charter right to life’s 

basic necessities – perhaps included in the s. 7 right to security of the person, or by 

including social condition or economic disadvantage as an analogous ground under s. 15 

– would be the preferable way to attack the problem.   

                                                 
467

 Iding, supra note 43.  
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A related argument against the use of human rights legislation is that socio-

economic disadvantage can be much more effectively addressed by utilizing the very 

same resources on public policy programs designed to improve the situation of socially 

and economically marginalized groups in society. Not only is adding social condition to 

federal legislation a piecemeal solution, it risks the implication that it is a panacea or 

silver bullet for the problem of socioeconomic disadvantage.  This may resonate 

particularly strongly for complainants on social assistance who, after pursuing their claim 

successfully, are likely to have their damages award clawed-back from their social 

assistance benefits.   

Implicit in these arguments is the concern that human rights legislation does not 

do enough to address the problem of socio-economic equality in general and 

discrimination on social condition in particular.  This is borne out to some extent by the 

experience in Quebec with social condition where the vast majority of successful claims 

have been based on receipt of social assistance in the context of housing.  In general, as 

in the case of the Charter, adjudicative bodies have taken an unambitious approach in 

applying the ground of social condition except to the clearest of cases.  On this view, the 

addition of social condition to the CHRA would do little more than the addition of source 

of income as a prohibited ground.
468

  Therefore, this approach would do little to realize 

the potential of social condition as a vehicle for addressing discrimination claims due to 

the generally deferential approach of tribunals and courts in matters with a socio-

economic dimension.   

                                                 
468
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 However, neither of these arguments necessarily negates the potential benefits of 

including social condition in the Canadian Human Rights Act, but rather advocate more 

comprehensive measures for dealing with socio-economic equality.  Another way to view 

the addition of social condition would be as one piece in a more complex solution.
469

 

Indeed, as the LaForest Panel expressed, it could be the first step in generating greater 

momentum towards other ameliorative activities: 

Litigation on this ground should not displace study, education and the need to 

look at other means to find solutions to the problems experienced by the people 

who are poor. The best way to combat poverty and disadvantage remains private 

and public activity aimed at improving the conditions of the socially and 

economically disadvantaged. Perhaps the addition of this ground will spark more 

of this activity. We hope so.
470

 

 

2. Broad Administrative Discretion 

 

Another institutional argument raised against adding social condition to the 

Canadian Human Rights Act is that it would give too much discretionary power to the 

Canadian Human Rights Commission and Tribunal. In some respects this argument is a 

combination of arguments regarding the drain on limited resources and the difficulties 

inherent in interpreting and applying a concept as broad and open-ended as social 

condition. It also raises the complex issues of comparative institutional competence in 

respect of the proper roles for the legislative, executive and judicial branches in 

formulating and implementing policy. 

Like many of the other arguments that we have examined in this section, we feel 

that fears about granting too much discretionary power to the Commission and the 

Tribunal have been over-stated.  The problem of defining and applying the broad concept 

                                                 
469
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of social condition has been explored in the preceding arguments, and in any event, is not 

a novel task for the Commission and Tribunal.  For instance, contrary to the view of some 

commentators, the problems of defining and implementing the rights of the disabled have 

not turned either human rights commissions or tribunals into “politically correct 

predators”, who are trying to use their powers to remake the world in their own image.
471

   

Administrative agencies have been increasingly recognized as appropriate bodies 

for the definition and implementation of social and economic policy in Canada
472

 and the 

Commission and Tribunal have experience and expertise in the area,
473

 as will be 

discussed in the next section. All administrative agencies, including the Commission and 

the Tribunal, must operate within their legislative mandates and in accordance with the 

rules of jurisdiction and fair procedure.  The discretion that can be exercised by the 

Commission and the Tribunal is far from unfettered as both are subject to judicial review 

and the constraints of their enabling statute. That said, we do recognize a challenge to the 

capacity, expertise and preparedness of essentially adjudicative administrative agencies to 

address issues of complex socio-economic policy.  As the options examined in the 

recommendations section reveal, we believe that limits may be placed in the form of both 

statutory and regulatory definitions and guidelines, which could address these concerns. 

 

                                                 
471
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V. What are the Arguments For Including Social Condition as a 

Prohibited Ground of Discrimination in the Canadian Human Rights 

Act? 

A. The purpose of the Act and the Educational and Symbolic Significance of Inclusion 

The principle upon which the Canadian Human Rights Act is based is,  

 

... that all individuals should have an opportunity equal with other 

individuals to make for themselves the lives that they are able and wish to 

have and to have their needs accommodated, consistent with their duties 

and obligations as members of society, without being hindered in or 

prevented from doing so by discriminatory practices based on race, 

national or ethnic origin, colour, religion, age, sex, sexual orientation, 

marital status, family status, disability or conviction for an offence for 

which a pardon has been granted.
474

 

 

Further, as stated in the LaForest Report, “The Act embodies fundamental values of 

Canadians.”
475

  The inclusion of social condition as a protected ground of discrimination 

would adhere to the principle behind the CHRA and signify to the international 

community that Canada recognizes the need for equality protection for those suffering 

social and economic disadvantage.  As detailed above, those suffering from social and 

economic disadvantage are one of the most vulnerable groups in Canadian society, 

subject to negative stereotyping, adverse living conditions, and discrimination. Protecting 

the ground of social condition in a “quasi-constitutional”
476

 document such as the CHRA 

will symbolize Canada’s sincere commitment, ensuring that these rights are not 

downgraded to mere principles and government objectives.
477

  Including social condition 

in the CHRA would symbolize that Canada has not forgotten about this oft-marginalized 

                                                 
474
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societal group, and affirm the protection of the poor and socially disadvantaged as one of 

Canada’s fundamental values. 

 The inclusion of social condition will also encourage provincial human rights 

commissions and tribunals to more effectively address social and economic equality in 

their existing human rights legislation. As noted above, only two provinces and one 

territory currently include social condition as a prohibited ground of discrimination in 

their provincial human rights acts.  The lack of federal legislation on social and economic 

equality has led to the “consequent lack of awareness, in the provinces and territories, of 

the State party’s legal obligations under the [ICESCR],”
478

 one of which is the 

implementation of social and economic rights protection in both federal and provincial 

legislation. As stated by Martha Jackman and Bruce Porter, “[p]roviding a clear mandate 

under the CHRA with respect to social and economic rights  would promote … a 

collective effort” by the provinces to develop comprehensive policies with respect to the 

protection against social and economic discrimination.
479

   

B. The Canadian Human Rights Commission and Tribunal are the Best Venues for 

Protecting Discrimination on the Basis of Social Condition 

Contrary to some of the arguments against the inclusion of social condition 

canvassed above, we believe that, on balance, the Commission and Tribunal are the best 

venues for the protection of social condition for a number of reasons. First, they possess 

the judicial and administrative experience and expertise needed to effectively handle the 

protection of those discriminated against under social condition.  Second, adding social 

condition to the jurisdiction of these established governmental bodies is an economically 
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efficient means to protect the ground compared to, for example, the creation of a new 

administrative apparatus for this purpose.  Finally, the addition of social condition as a 

protected ground under the CHRA will enhance the intersectional and holistic approach of 

dealing with human rights discrimination. 

1. Expertise and Experience of the Canadian Human Rights Tribunal and 

Commission  

 

Adding the ground of social condition to the CHRA will couple the legal remedies 

of the Tribunal with the institutional mechanisms for supporting and promoting these 

rights available to the Commission.
480

   First, due to the relative economic accessibility 

for complainants (who by definition will be predominantly without resources to fund a 

court challenge) and the broad powers available to cease, prevent and redress 

discriminatory practices,
481

 the human rights Tribunal is an ideal forum to create the legal 

remedies needed to properly protect the ground of social condition.  In fact, human rights 

tribunals are often a better forum than courts for devising effective and creative solutions 

to discrimination which would be unavailable through the expensive court process, 

because they have a more immediate effect for a greater number of people.
482

 Indeed, it 

was the flexibility and adaptability of administrative agencies that attracted human rights 

advocates to the commission and tribunal structure as an improvement over pursuing 

human rights by way of court prosecutions for breach of statutes.
483
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Second, complementing the remedial and judicial powers of the Tribunal is the 

monitoring, investigation and educational functions of the Commission.  Part of the 

Commission’s mandate is to develop and conduct information and discrimination 

prevention programs,
484

 and as such the Commission provides a “degree of institutional 

support which does not exist in the case of social and economic rights under 

federal/provincial/territorial agreements or in relation to the Charter.”
485

  This 

institutional support is particularly important at the early stages of integrating the 

protected ground of social condition into Canadian law.   This educational role of the 

Commission is in line with the systemic focus on discrimination advocated in the 

Laforest Report.  Discrimination based on social and economic grounds is a systemic 

problem, and is “inherently connected to discriminatory attitudes toward poor people.”
486

  

As stated in the Laforest Report:  

(h)uman rights education and promotion is perhaps one of the most 

powerful tools for addressing equality issues, particularly in the area of 

systemic discrimination which is based on attitudes and assumptions that 

are held and acted on, often unknowingly. Giving people this knowledge 

should be the first step towards eliminating the problem.
487

 

 

The Commission is ideally suited to fulfill this educational role since, as was noted by 

one commentator, the promotion of public attitudes which respect the dignity and 

equality of discriminated parties is a traditional role of human rights commissions.
 488

 

 Lastly, the expertise of human rights agencies has been recognized.
489

  In dealing 

with a multitude of complaints of discrimination on a daily basis, the Commission and 
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Tribunal are well-placed to address the inclusion of a new ground of discrimination in a 

manner that fulfills the purpose of their enabling statute.   

2. Adding Social Condition is Economical 

 

Adding the ground of social condition to the CHRA, and thereby assigning the 

duties of its promotion and protection to the Commission is economical. It is more cost 

effective to assign duties to an existing agency, such as the Commission, then to create a 

new agency to deal with issues of social condition discrimination.  With its existing 

infrastructure, funding, and in-house expertise, the Commission has most, if not all, of the 

variables needed to administer the protection of the ground of social condition under the 

CHRA.  This is presumably the same logic that was used in 1995 when the administration 

of the Employment Equity Act was assigned to the Commission, and is even more 

compelling in this case, as administering the inclusion of social condition under the 

CHRA is more in line with the Commission and Tribunal’s present functions and mandate 

than was administering the Employment Equity Act in 1995. 

3. The Inclusion of Social Condition will Enhance Intersectionality  

 

As noted above, the theory of intersectionality is that various socially and 

culturally constructed categories interact on multiple levels to manifest themselves as 

inequality in society.  This theory holds that the classic grounds of discrimination do not 

act independently of each other, but interrelate to create a system of oppression that 

reflects the “intersection” of multiple forms of discrimination.
490

  This was recognized 

when the CHRA was amended in 1998 to affirm with greater certainty that, “a 
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discriminatory practice includes a practice based on one or more prohibited grounds of 

discrimination or the effect of a combination of prohibited grounds.”
491

  The benefit of 

this amendment is the possibility of an increased holistic approach to complaints, which 

would also be advanced by the inclusion of social condition.  As stated in the Laforest 

Report, “[t]here is an interrelationship between the ground of social condition and other 

grounds listed in the CHRA such as race, sex and disability.  The severely disabled and 

single women are among the poorest in Canada.”
492

  The inclusion of social condition 

will encourage an intersectionality analysis under the CHRA and further facilitate a 

holistic approach to complaints. 

As a result, including social condition may actually consolidate complaints that 

have been presented under other grounds or under multiple grounds. This assertion is 

supported through the literature and case law
493

 and could be found empirically. The 

following is a table of the number of complainants filing complaints with the 

Commission, the number of grounds cited in those complaints and the approximate 

percentage of complainants filing complaints under multiple grounds: 
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Year Total Number of 

Complainants 

Grounds of 

Discrimination Cited 

Approximate Percentage of 

Complainants Filing Under 

Multiple Grounds
494

 

2004 828 989 13% 

2005 752 866 10% 

2006 717 839 11% 

 

More than one-tenth of all complaints are brought under multiple grounds of 

discrimination. Hence, the ground of social condition may aid in naming those 

complaints more precisely without increasing the total number of complaints.  More 

significantly, complaints framed in an intersectional way are likely to better reflect the 

realities and experiences of complainants suffering from discrimination.  As observed by 

the LaForest Panel, the recognition of social condition under the human rights regime 

would be particularly useful in dealing with complaints of multiple discrimination 

because it can do so in a more comprehensive way and in a manner more accessible to 

and respectful of the realities of complainants: 

Some barriers related to poverty could be challenged on one or more of the 

existing grounds. However, these cases have rarely been successful. They are 

difficult to prove because they do not challenge the discrimination directly. Such 

a case may require complex expert testimony about the economic status of the 

group affected, since it may be necessary to show a disproportionate effect on a 

particular group. Evidence can be even more difficult to obtain if the case 

involves the interaction of multiple grounds. Perhaps more fundamentally, if a 

policy or practice adversely affects all poor people or all people with a low level 

of education, a ground-by-ground consideration of the issue can be seen as a 

piecemeal solution that fails to take into account the cumulative effect of the 

problem.
495
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C. The Limited Charter Role to Date and the Role of Human Rights Statutes in 

Influencing the Recognition of Analogous Grounds under the Charter 

As discussed above, there has thus far been limited success in recognizing social 

condition or related characteristics such as poverty as an analogous ground of 

discrimination under the Charter.  Should the ground of social condition be added as a 

protected ground of discrimination under the CHRA, the legislative recognition of the 

ground could inform jurisprudential developments in the Charter field, both in the 

application of equality rights under s.15 of the Charter and in consideration of broader 

socio-economic claims.  As stated by Martha Jackman and Bruce Porter, 

One of the difficulties in advancing social rights claims under the Charter 

has been the lack of human rights jurisprudence to guide the courts on 

applying equality rights in a manner that is consistent with social and 

economic rights. Including social and economic rights in the CHRA will 

promote the development of an equality jurisprudence that can be carried 

over to Charter claims within the social and economic sphere.
496

 

 

The inclusion of social condition under the CHRA will further develop the living 

tree that is Canadian equality and human rights legislation, not only expanding the 

equality guarantees of the CHRA, but in turn informing and enhancing the 

guarantees enshrined in the Charter. 

Furthermore, if the ground of social condition is not added to the CHRA, yet is 

found to be an analogous ground of discrimination under the Charter, it is possible that 

the courts will instruct the legislature to add it, as omitting to do so could be seen as the 

CHRA itself violating s.15 of the Charter.
497

  Obviously, this is the least desirable method 

of amending the CHRA, and in the interest of pre-empting its forced inclusion by the 
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courts, the legislature would be wise to voluntarily amend to CHRA to include the ground 

of social condition.   

D. Practical Benefits to the Lives of Individuals Living in Poverty and the Benefits of 

Statutory Human Rights Regimes 

Poverty continues to be one of Canada’s foremost problems.  In a country as 

prosperous as ours, the fact that over one-tenth of the population lives in poverty, is 

alarming.  Compound this with the consistent evidence that those living in poverty are 

subject to widespread discrimination
498

 and it is clear that those living in poverty are in 

desperate need of an adjudicative body to which they can seek redress.  Adding the 

ground of social condition in the CHRA will not only provide an economical system of 

remedy for those in need of its protection, it will also make a symbolic statement that 

Canada does not tolerate discrimination against one of the most vulnerable of its citizen 

groups. 

The practical benefits of adding social condition to the CHRA are numerous.  First 

and foremost, this addition will ensure that there is a means to challenge stereotypes and 

discrimination of the poor.  Second, the addition will serve as an important educational 

tool both to private and public actors.  As stated in the Laforest Report, it will “send out a 

signal about assumptions and stereotypes to be taken into account by policymakers.”
499

 

Third, as stated above, the CHRA is meant to embody Canada’s core values. The 

exclusion of social condition in the current version of the CHRA implicitly endorses the 

idea that there is nothing wrong with discriminating against Canada’s poor by either 

perpetuating negative stereotypes or failing to account for their particular circumstances.   
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Fourth, the inclusion of social condition will not only aid in remedying individual cases 

of discrimination, but will help allay the devastating psychological impact of widespread 

stereotyping and discrimination that has been attested to by complainants at the 

provincial level.  Lastly, the knowledge that the government acknowledges the plight of 

the economically and socially disadvantaged and is willing to help alleviate it is of 

important symbolic value to those burdened by poverty.  

E. International Obligations 

As described above, Canada is party to a number of international human rights 

obligations, including the ICESCR and ICCPR, which it has not fulfilled.  By not 

fulfilling its international obligations, Canada is damaging its reputation as a leader in 

human development, and opening itself up to challenges at the international and domestic 

levels.  The inclusion of social condition in the CHRA would go toward fulfilling the 

recommendations of international human rights bodies that have gone unimplemented for 

years.  A legislative inclusion would be consistent with Canada’s undertaking under 

article 2 of the ICESCR to “guarantee that the rights enunciated in the present Covenant 

will be exercised without discrimination of any kind as to…social origin… or other 

status” “with a view to achieving progressively the full realization of…rights”
500

 and its 

obligations of article 2(3)(a) of the ICCPR to provide an effective legal remedy to all 

individuals who feel their rights under the Covenant have been infringed.
501

 Currently, 

there is no such avenue at the federal level for people who have experienced 

discrimination on the basis of social condition. 
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 The addition of social condition to the CHRA, while not enough to wholly fulfill 

Canada’s international social and economic obligations, will send a message to the 

international community that Canada is serious about making a long-term commitment to 

addressing poverty.  Conversely, by keeping the status quo and electing not to add social 

condition, Canada is sending the message that social and economic disadvantage not 

worthy of being afforded even “negative right” protection. 

F. Proposed Reform and Support by Government and Related Agencies 

 

As canvassed in Part I, various Canadian bodies, including the LaForest Panel, 

have now advocated including social condition in the CHRA.  These recommendations 

are highly persuasive given the practical experience, research, expertise, and authority of 

the issuing bodies.  In particular, the Senate and the Canadian Human Rights 

Commission have both advocated the inclusion of social condition.  Other human rights 

commissions have supported the same change provincially and territorially, with both 

New Brunswick and Northwest Territories now including the ground under their human 

rights acts.  The voices of academics, organizations and interest groups have also been 

raised in support of expanding human rights protections. 

VI.  What is the Best and Most Feasible Option for Adding Social 

Condition to the Canadian Human Rights Act? 

Nearly a decade ago, the LaForest Review Panel made the critical 

recommendation that social condition be added as a prohibited ground under the 

Canadian Human Rights Act.  In our 1999 Report to the LaForest Review Panel, we 

explored a range of options for how this could be achieved on a somewhat equal footing, 

Electronic copy available at: https://ssrn.com/abstract=2123483Electronic copy available at: https://ssrn.com/abstract=2123483



 184 

although we did ultimately make our preferences clear.
502

  We now have the benefit of 

the Report from the Review Panel,
503

 more cases from Quebec and the provincial 

additions of social condition to the human rights codes in New Brunswick and the 

Northwest Territories. On the basis of this additional information and evolution in our 

own thinking, we address the important question of options with a renewed perspective 

and a new recommendation.  In this section, we will address the options that we do not 

believe are appropriate or feasible at this time, and then turn to a discussion of our 

recommended approach.   

A. Rejected Options 

1. Not Include Social Condition (Status Quo) 

 

One option would be to do nothing. While there are reasons that could support 

such a conclusion (many of which are reviewed in Part IV), such a recommendation 

would be a reaffirmation of the status quo. Such a course of action would not respond to 

the arguments in favour of including social condition such as those outlined in Part V of 

this study. In particular, it would not be responsive to the recommendation of the United 

Nations Committee on Economic, Social and Cultural Rights that Canada expand its 

human rights legislation to include protection against discrimination on the basis of 

“social and economic status”.
504

 

The Canadian Charter of Rights and Freedoms could be an alternative venue in 

the Canadian legal landscape for redressing discrimination on the basis of social and 

                                                 
502

 MacKay, Piper and Kim, supra note 4. 
503

 LaForest Report, supra note 3. 
504

 Supra note 370.  The International Labour Organization’s Committee of Experts has also recommended 

Canada expand its human rights protection, supra note 22. 
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economic condition. However, social condition is not one of the enumerated grounds 

under section 15 of the Charter and would have to be added by way of an analogous 

grounds analysis. While those suffering from social and economic disadvantage may well 

be the kind of discrete and insular minority who lack meaningful access to the 

majoritarian political process and thus need protection against discrimination, the courts 

have been reluctant to extend their Charter mandate to embrace the shaping of social and 

economic policy in Canada.  

The limits of the Charter in respect to social and economic rights are explored in 

Parts II.D and III.B. of this study, concluding that the potential breadth of sections 7 and 

15 of the Charter will not in most cases overcome the reluctance of the courts to become 

engaged in matters of social and economic policy. When this analysis is combined with 

the high cost of pursuing Charter litigation, it is our conclusion that sections 7 and 15 

protections are not realistic alternatives to express statutory protection in the human 

rights codes. There are also issues of comparative institutional competence, which make 

flexible administrative structures more appropriate for dealing with these kinds of issues 

than the courts.
505

 

As discussed in Part III.C of this study, the prospects of a Socio-Economic 

Charter
506

 by way of a constitutional amendment are also remote. The failure of the 

Charlottetown Accord has dampened any enthusiasm for wide-based constitutional 

reform. Furthermore, the proposals in the Charlottetown Accord were very modest in 

nature and would have added little real protection for people who are disadvantaged 

                                                 
505

 As discussed in Part III.D. of this study on economic and social rights in the Quebec Charter, even when 

economic and social rights are recognized statutorily, there is very little openness on the part of 

adjudicators to read much substantive content into these rights. 
506

 MacKay, Piper and Kim, supra note 4, Appendix II. 
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because of their social condition in society. The more recently adopted Framework to 

Improve the Social Union
507

 is even more general and uninformative. Therefore, the 

process of constitutional reform offers little potential for changing the status quo in 

respect to social and economic rights in the foreseeable future. 

2. Rewrite the CHRA to include Analogous Grounds 

 

A potentially far-reaching option would be to rewrite the prohibited grounds 

section of the Canadian Human Rights Act in the same form as section 15 of the Charter 

of Rights. This would mean that there would be an open-ended section on prohibited 

grounds that contains a list of grounds but leaves open the possibility for the addition of 

analogous grounds through adjudication. The enumerated part of the section could be 

either the existing list of grounds under the Act; the enumerated grounds under the 

Charter or an extended list of grounds that could expressly include social condition, 

source of income, poverty or some other formulation.  

Donna Greschner and Mark Prescott in a report completed for Status of Women 

Canada (and submitted to the LaForest Review Panel) analyze variations on the 

analogous grounds option.
508

 These variations include both a non-discrimination and 

positive guarantee of equality formulation of the Charter analogous grounds approach, 

the open-ended group membership approach contained in the Manitoba Human Rights 

Code
509

 and the unreasonable cause approach adopted in British Columbia between 1972-

                                                 
507

 Ibid., Appendix III. 
508

  D. Greschner and M. Prescott, “Should the CHRA Mirror the Charter?” in Status of Women Canada, 

Women and the Canadian Human Rights Act: a collection of policy research reports. (Ottawa: Status of 

Women Canada, 1999) 1. 
509

  Supra note 144. 
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1984.
510

 What all of these formulations share is an open-ended wording that would allow 

social condition to be added to the prohibited grounds by way of interpretation. 

Greschner and Prescott reject this option for reform for many reasons. Among the 

reasons were: a concern about tying human rights codes too closely to the Charter; a loss 

of focus by commissions which may act to obscure general acts of unfairness; the dangers 

of being flooded with complaints; and the negative consequences of commissions getting 

too far ahead of public opinion and producing a backlash. As support for their skepticism 

about this option, the authors include summaries of the negative experiences of Manitoba 

and British Columbia with their versions of the open-ended provisions in Appendices C 

and D of their report. The proposed text of the analogous grounds amendments is 

included in Appendix B of the Greshner and Prescott report. 

We share many of the concerns expressed by Greschner and Prescott about this 

option. The experiences in Manitoba and British Columbia suggest that social condition 

is not likely to be found as an analogous ground, despite open-ended wording. This is 

particularly true where the interpretation of the Charter of Rights has not to date included 

social and economic condition as an analogous ground of discrimination. There are also 

some dangers in having the Canadian Human Rights Act mirror the Charter, as the effect 

is to apply the Charter to the private as well as the public sector. This leads Greschner 

and Prescott to conclude that the effect of adopting this option might be to stifle the 

evolution of both human rights codes and the Charter. On balance, the disadvantages to 

the analogous grounds option appear to outweigh any advantages. 

 

                                                 
510

 Human Rights Code, S.B.C. 1973 (2
nd

. session), c. 119.  
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3. Include Social Condition without a Statutory Definition 

 

Another possible option is to follow the lead of the Quebec legislators, and 

include social condition as a prohibited ground in the Canadian Human Rights Act with 

no statutory definition. This option has the virtue of flexibility and leaves room for the 

concept of social condition to grow and evolve. Such evolution could occur as a result of 

interpretation by human rights tribunals and the courts or the elaboration of the term at 

the administrative level through guidelines or policy directives. The absence of a 

statutory definition does not mean that there will be no definition at all.  

Critics of this option suggest that it is a form of legislative “cop-out”, which 

merely passes the onerous task of defining the contested concept to the executive and 

judicial branches of government. In addition, this option creates uncertainty about what 

Parliament has really added to the CHRA; the intent of the legislature is left in doubt. 

Would it not be better for Parliament to clarify its own intent, than to have administrators, 

Tribunal members and judges speculate about the true legislative intent? We think that it 

is better for Parliament to define, and our preference for some form of statutory definition 

(even if minimal in form) is supported by the Quebec experience of adding social 

condition with no statutory definition. The experiences of the courts in Quebec can be 

used to determine the appropriate manner to introduce social condition into the Canadian 

Human Rights Act. In particular, Quebec case law demonstrates some of the advantages 

and disadvantages of including social condition in a statute without a legislative 

definition.  

 Commentators attributed much of the earlier failure of the courts to give social 

condition a definition that would serve the population for which it was intended to a lack 
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of a statutory definition. In 1981, Brun and Binette diplomatically evaluated three reasons 

(only two of which are relevant here) why the courts were failing to use “social 

condition” to protect complainants in discrimination actions. These were: 

A) La nouveauté et l’ambiguité d’une expression que le législateur n’a pas 

définie:…, et 

B) disons-le sans ambages, une certaine idéologie de la magistrature qui se 

manifeste parfois sans parements.
511

 

 

Similar concerns were reflected six years later by André Collard when he stated: 

 

Il reste à admettre que le caractère limitatif de l’énumération de 

l’article 10 empêchait la magistrature de faire indirectement ce 

qu’elle ne pouvait faire directement en considérant la condition 

sociale comme le fourre-tout qui aurait pu permettre de 

sanctionner toutes les formes de discrimination.  

 

 Il appartient donc au législateur québécois de le réaliser et de 

s’exprimer par la façon qui est sienne: le changement législatif.
512

 

 

 The Quebec experience suggests that the lack of a statutory definition has, in 

some cases, frustrated the implementation of the prohibition against social condition 

discrimination on the front lines of human rights. Even attempts to clarify and codify 

prior interpretations of social condition at the policy level have not filled the void left by 

the statutory omission. Considerable time and expense has been directed to the definition 

of social condition in Quebec and it has not always been applied in a manner that protects 

the individuals meant to be served by human rights codes. In this regard, including social 

condition without a statutory definition has some of the same problems as the analogous 

grounds approach discussed above. 

 

                                                 
511

 Brun & Binette, supra note 463 at 687. 
512

 A. Collard, supra note 463 at 192. 
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4. Include Positive Economic and Social Rights in the CHRA 

 

The addition of social and economic rights as positive rights would be a 

significant and far reaching way to protect social condition under the Canadian Human 

Rights Act. While provisions allowing for affirmative action or equity programs are a 

form of positive rights, they are often presented as a defence to conduct that would 

otherwise be discriminatory. In general, the Canadian Human Rights Act, similar to the 

legislation at provincial and territorial levels, has been structured around negative 

prohibitions of discrimination. The imposition of affirmative duties have occurred in 

exceptional cases such as the Action Travail de Femmes Case
513

 and pay equity cases or 

monitoring under the Employment Equity Act,
514

 but such situations are not the norm. 

 This positive rights option, which would move the Act beyond its normal 

structure, is persuasively argued by Martha Jackman and Bruce Porter in their report to 

Status of Women Canada (which was submitted to the LaForest Review Panel).
515

 

Jackman and Porter advocate the addition of social condition to the prohibited grounds of 

discrimination, as well as the inclusion of positive guarantees to specific social and 

economic rights. The relevant section of their “Model Social and Economic Rights 

Amendment” reads as follows: 

1. (1) Everyone has a right to adequate food, clothing, housing, 

health care, social security, education, work which is freely 

chosen, child care, support services and other fundamental 

requirements for security and dignity of the person. 

(2) These rights shall be interpreted and applied in a manner 

consistent with Canada’s human rights treaty obligations and the 

fundamental value of promoting equality and alleviating social 

and economic disadvantage. 

                                                 
513

 Action Travail des Femmes v. Canadian National Railway Co., [1987] 1 S.C.R. 1114. 
514

 Employment Equity Act, S.C. 1995, c. 44. 
515

 Jackman and Porter, "Women's Substantive Equality”, supra note 47 at 43. Relevant sections of their 

proposal are included in Appendix VII to our 1999 Report. 
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As expressly stated in section 1(2) quoted above, the domestic social and economic rights 

are to be interpreted so as to be consistent with Canada's international obligations. In this 

respect, the option outlined by Jackman and Porter would be the one that is most 

responsive to the criticisms of Canada made by the United Nations Committee on 

Economic, Social and Cultural Rights. This broad remedial option is also the one that 

would best address the systemic components of social condition discrimination by 

defining rights in a positive way and putting obligations on the federal Government to 

respond to the problem. There is also recognition in the authors’ proposed amendments of 

possible justifications open to the Government when defending claims of discrimination. 

 What Jackman and Porter are proposing is a combination of a complaint-driven 

model based upon prohibited grounds, including social condition, and a regulatory model 

concerned with the delivery of positive social and economic rights. These rights would be 

administered by a Social Rights Sub-Committee of the Canadian Human Rights 

Commission and a Social Rights Sub-Panel of the Human Rights Tribunal, each having 

special expertise in dealing with matters of social and economic rights. 

 While this is an extension of the traditional roles played by the Commission and 

the Tribunal, it is not without precedent. The role of the Canadian Human Rights 

Commission in administering the Employment Equity Act, as a separate statute, or in 

implementing pay equity and accessibility standards for the disabled under the Canadian 

Human Rights Act, provides some foundation upon which to build.  

 It is a progressive proposal that addresses not only the gap between international 

commitments and domestic realities but also the need to respond in an affirmative 

manner to the systemic problems of discrimination based on poverty. There are some 
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clear resource implications in adopting this option but there are also many negative 

resource implications in continuing the cycle of poverty - which takes both an economic 

and human toll. 

We reject this option not because it lacks merit, but rather because it would 

involve a regulatory re-design of the Commission and Tribunal structures that goes well 

beyond the mandate of our study. There are also some unanswered questions about the 

institutional competence of even a re-designed Commission structure to rise to the 

challenge of enforcing positive economic and social rights. There is considerable merit to 

this more holistic approach to attacking poverty that has the potential to get to the root 

causes of the problem. What poor people need more than freedom from negative 

stereotypes and prejudicial attitudes and actions is more resources to escape the cycle of 

poverty.  However, these protections are clearly not mutually exclusive.  Thus, we 

recommend the inclusion of protection from discrimination on the basis of social 

condition as a feasible measure that can be implemented in the short-term and also that 

the incorporation of positive economic and social rights into the CHRA be the topic of a 

future research study by the Commission. 

Even the LaForest Panel, with a far more expansive mandate than ours and much 

more experience and expertise, recommended against the inclusion of economic and 

social rights in the CHRA and made the following observations on the matter: 

The Panel is of the view that the direct enforcement of social and 

economic rights in Canada through Tribunal orders would require a 

substantial extension that we do not think is feasible at this time. However, 

we think that the Commission could play a useful role by monitoring and 

reporting on these rights. 

 

. . .  
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We are concerned about the breadth of the issues — legal, constitutional 

and political — that would be raised by the addition of social and 

economic rights to the Act that were enforceable by Tribunal order.
516

 

 

The LaForest Panel did nonetheless make a recommendation in respect to an educational 

and monitoring role for the Canadian Human Rights Commission in respect to Canada’s 

international human rights commitments. 

Recommendation: 

 

130. We recommend that the Commission should have the duty to 

monitor and report to Parliament and the United Nations Human 

Rights Committee on the federal government’s compliance with 

international human rights treaties, included in its legislation. 

Provincial and territorial human rights commissions, in 

consultation with the Commission, may wish to comment on 

matters within their respective jurisdictions.
517

 

 

This seems like a small but positive step in the right direction as the Canadian 

Commission in conjunction with the provincial commissions would be well suited to this 

educational task, which is a logical extension of its current statutory mandate in section 

27 of the Act. Furthermore, the Continuing Committee of Human Rights Officials, which 

was set up in 1988 to monitor Canada’s international human rights commitment, seems to 

have more of a reporting than educational role. There may be an important role for the 

Commission in respect to positive economic and social rights and living up to Canada’s 

international human rights obligations. While the likely role would be educational and 

symbolic at this stage, it could evolve into a reference to monitoring Canada’s 

international commitments in section 2 of the CHRA and ultimately a non justiciable 

package of positive economic and social rights, in line with the approach taken in 

Quebec. 
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While we do not recommend the inclusion of such rights at this time, it is an 

important option worthy of future study by the Commission. It may be timely to embark 

on such a study as the Canadian Human Rights Commission is cautiously reclaiming a 

more significant role at the international level and has reasserted its partnership with 

provincial human rights commissions by re-joining the Canadian Association of Statutory 

Human Rights Agencies (CASHRA) in Yellowknife in June 2007. The links between 

social condition as a ground of discrimination and economic and social rights in more 

positive terms was also recognized by the LaForest Panel. It is time to act on social 

condition and embark upon more study of the Commission’s role (if any) in respect to 

positive economic and social rights. 

 

B. Recommended Option for Including Social Condition as a Prohibited Ground of 

Discrimination under the Canadian Human Rights Act 

 

As indicated above, we recommend that social condition should be added as a 

prohibited ground of discrimination under the Canadian Human Rights Act.  This would 

be an important step in advancing human rights protection at the federal level, where 

there currently exists a gap for protecting individuals from discrimination based on social 

and economic disadvantage.   

Notably, in recommending that social condition be added to the CHRA, the 

Review Panel also noted the intersection between social condition and the enumerated 

grounds of discrimination in the CHRA: 

We were asked to consider whether social condition should be added as a 

prohibited ground of discrimination in the Act. None of the current 

grounds are specifically economic in nature. However, we certainly came 

to understand the close connection between many of the current grounds 
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and the poverty and economic disadvantage suffered by those who share 

many of the personal characteristics already referred to in the Act.
518

  

 

As we observed earlier in this study, not only do many groups protected by the CHRA 

also experience discrimination based on social condition, but the grounds intersect in a 

way that produces multi-dimensional discrimination. This in itself is a good reason to add 

social condition to the CHRA and the LaForest Panel also appears to reinforce that 

conclusion. 

While recognizing that social condition is not the same as poverty, the LaForest 

Panel recognizes that both concern classes of individuals in disadvantaged social and 

economic situations.
519

 The Panel also recognized that the existing grounds of 

discrimination are often inadequate to respond to the economic dimensions of the adverse 

treatment experienced by these groups. 

Many of these factors, such as low income and lack of education, are also 

barriers facing groups characterized by other grounds, such as race and 

disability. A disproportionate number of people from the First Nations, for 

example, live in extreme poverty and have few educational and 

employment opportunities. 

 

Some barriers related to poverty could be challenged on one or more of 

the existing grounds. However, these cases have rarely been successful. 

They are difficult to prove because they do not challenge the 

discrimination directly.
520

  

 

The LaForest Panel also concludes that matters such as poverty, education and illiteracy 

can be as much an element of a person’s identity as sex or religion. 

Some might say poverty and illiteracy are less likely to form part of an 

individual’s identity than sex or religion. On the other hand, our research 

shows that the persistence of such factors and the way they shape social 
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and economic relationships suggest they are a part of one’s identity or 

perceived identity.
521

 

 

The LaForest Panel concluded with the following 6 recommendation on social 

condition: 

Recommendations: 

124. We recommend that social condition be added to the prohibited 

grounds for discrimination listed in the Act. 

125. We recommend that the ground be defined after the definition 

developed in Québec by the Commission des droits de la personne 

and the courts, but limit the protection to disadvantaged groups. 

126. We recommend that the Minister recommend to her Cabinet 

colleagues that the government review all programs to reduce the 

kind of discrimination we have described here and create programs 

to deal with the inequalities created by poverty. 

127. We recommend that the Act provide for exemptions where it is 

essential to shield certain complex governmental programs from 

review under the Act. 

128. We recommend that the Act provide that both public and private 

organizations be able to carry out affirmative action or equity 

programs to improve the conditions of people disadvantaged by 

their social condition, and the other grounds in the Act. 

129. We recommend that the Commission study the issues identified by 

social condition, including interactions between this ground and 

other prohibited grounds of discrimination and the appropriateness 

of issuing guidelines to specify the constituent elements of this 

ground.
522

 

 

We are in general agreement with these recommendations, as we are also of the opinion 

that the addition of social condition, due to its intersectional nature and purposive 

content, would provide important equality protections, which are not adequately 

addressed in the Act currently.  However, for the same reason, it is important that social 

condition protection be implemented in a practical and measured manner to ensure 

sufficient certainty and broad acceptance of this new ground.  Thus, we do have some 

different ideas about how to define social condition in the statute and how to handle 
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defences, justifications, exemptions and delayed applications to certain areas, as will be 

explored in the following sections. 

1. Include Social Condition with a Statutory Definition 

 

Because social condition is perceived as a broad and somewhat ambiguous term, 

we conclude that including social condition as a prohibited ground of discrimination 

should be accompanied by some form of statutory definition of the term. Social condition 

is a contested concept more akin to the prohibited ground of disability (which is defined 

in section 25 of the CHRA) than it is to the more delineated grounds of discrimination 

such as race, gender, ethnic origin or colour. It is also more open to conflicting 

interpretations than some of the newer grounds, such as conviction for which a pardon 

has been granted or sexual orientation. 

The experiences of Quebec in litigating the proper definition of social condition 

support the need to have some form of statutory definition. This has been explored in 

detail in Part II and will not be repeated here. There is some danger in a statutory 

definition in that it can freeze the evolution of the concept and make it less responsive to 

changing societal conditions. This leads us to conclude that a minimal statutory definition 

is desirable but that too much detail at the statutory level might be counterproductive. 

 In the Senate debates on Bill S-11, a definition was proposed although the bill 

was defeated. The proposed definition reads as follows: “social condition includes 

characteristics relating to social or economic disadvantage”.
523

 This economical 

definition serves many valuable purposes. It emphasizes that the term social condition 

has an economic as well as a social component and, in that respect, is broader than a term 
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such as social origin. By referring to the term disadvantage, it also focuses on groups who 

have not fared well in the current structure and fits with the purposive approach to the 

interpretation of human rights statutes. 

 Another message that is sent by even a minimal statutory definition is that the 

matter is important enough to be defined in the statute itself rather than being left to the 

more flexible, but less entrenched form of regulations, guidelines or policy directives. It 

also allows for the elaboration of the statutory definition by subordinate legislation but 

anchors this process in the statute itself. Having this official recognition in the statute is a 

matter of symbolic significance to the people who suffer from social and economic 

disadvantage and are likely to need the protection of the provision. 

 The difference between a statutory definition and a policy directive on definition 

is not just a symbolic one. Policy directives or even guidelines under section 27 of the 

Canadian Human Rights Act have no binding effect on courts and are not determinative 

for tribunals. The useful elaboration of what is meant by social condition in the 1994 

policy directive from the Québec Human Rights Commission has had little practical 

impact or guidance, but has rather merely served to codify past judicial interpretations. 

Thus, while a policy elaboration of a statutory definition may be useful it is not a real 

substitute for including at least a skeletal definition in the statute itself. 

 Since the proposed statutory definition is minimal in nature, there may be a need 

for further elaboration by way of subordinate legislation. This could serve the purpose of 

giving greater clarity to the concept of social condition, while still allowing flexibility 

and room to adapt to changing conditions. One form that such clarification could take is 
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the identification of factors that the Commission and the Tribunal could take into account 

in determining whether a particular fact situation raises an issue of social condition. 

 We will not precisely define the elaboration of the statutory definition at the 

executive level but will make some suggestions by drawing upon the New Brunswick 

and Northwest Territories models that were discussed earlier. The definition in the New 

Brunswick Human Rights Act reads as follows: 

“social condition”, in respect of an individual, means the condition of 

inclusion of the individual in a socially identifiable group that suffers from 

social or economic disadvantage on the basis of his or her source of 

income, occupation or level of education;
524

 

 

Along with the inclusion of “social condition” as a ground of discrimination, section 1(1) 

of the Northwest Territories Human Rights Act includes a definition of the term: 

“social condition”, in respect of an individual, means the condition of 

inclusion of the individual, other than on a temporary basis, in a socially 

identifiable group that suffers from social or economic disadvantage 

resulting from poverty, source of income, illiteracy, level of education or 

any other similar circumstance;
525

 

 

The Northwest Territories definition is the broader and more inclusive one because it 

refers specifically to poverty and illiteracy and leaves room for further expansion by the 

term “or any other similar circumstance.” It thus holds the best potential for advancing 

the conditions of the poor and coming closer to meeting Canada’s international human 

rights obligations.  However, this section does not include occupation as the New 

Brunswick one does and, for clarity and consistency with both the New Brunswick and 

Quebec experiences, we would suggest that it be added to the Northwest Territories 

definition for this executive level elaboration at the federal level.  
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The reference in the Northwest Territories definition to not covering a temporary 

status is consistent with the position advocated by the LaForest Panel. 

We believe the ground of social condition should be designed to protect 

persons whose situation of poverty is ongoing rather than persons who 

may temporarily find themselves in that condition.
 526

 

 

While we have some concern with the exclusion of all “temporary” situations at this 

definitional level, it would still be up to the Commission and Tribunal to determine where 

to draw the line between a temporary or on-going status, on complex matters such as 

poverty.  For instance, we would endorse the approach taken by the Northwest Territories 

Adjudication Panel to the concept of “other than on a temporary basis” in the Mercer 

case, discussed above; a literal reading of the concept could have led the Panel to find 

that periods of unemployment due to the nature of seasonal work was “temporary”, but 

the Panel instead looked at the socio-economic context of seasonal work in finding that it 

was “other than on a temporary basis.”
527

 Furthermore, because this definition is not in 

statutory form it can be more easily changed than the minimal definition in the statute 

itself. 

An important remaining question is what body should be charged with the 

elaboration of the definition. One option is to follow the approach adopted in respect to 

the definition of “undue hardship” for purposes of accommodation under section 15 of 

the Canadian Human Rights Act. In accordance with section 15(3) of the CHRA, it is the 

Governor in Council (Cabinet) who is authorized to prescribe standards for assessing 

undue hardship in the form of regulations. The later sub-sections emphasize the need to 

devise these regulations in a broad public process that involves extensive consultation. A 

                                                 
526

 LaForest Report, supra note 3 at 111. 
527

 Notably, the New Brunswick Guidelines cite “unemployment” as an example of a temporary status that 

could be recognized as a social condition: NBHRC Guidelines, supra note 113. 

Electronic copy available at: https://ssrn.com/abstract=2123483Electronic copy available at: https://ssrn.com/abstract=2123483



 201 

variation on this model would be to designate the relevant Minister, rather than the whole 

Cabinet, as the person to make the regulations. A further variation is that the regulation 

maker - be it Cabinet or the relevant Minister - should only make the regulations on the 

recommendation of the Canadian Human Rights Commission. There are precedents 

within the current CHRA for all of these variations. 

Giving the power of elaboration to the Cabinet or the relevant Minister ensures a 

high level of political accountability but also runs the danger of interfering with the 

perceived status of the Commission or the Tribunal as agencies that are independent and 

at arms length from Government. By virtue of being regulations, they would also be 

binding on the Commission, the Tribunal and even the courts - if they were so 

formulated. Elaboration in the form of regulations would also be less flexible than that in 

the form of guidelines or policies developed by the Commission. Another option would 

be to have the Commission elaborate the definition either in the form of non-binding 

policy or guidelines enacted pursuant to section 27 of the CHRA. However, our 

preference is for regulations rather than guidelines. 

The question of where the definition of social condition is fleshed out in detail 

raises important political issues of control and accountability. On the question of whether 

the control should rest with the Cabinet or the Commission itself or somewhere in 

between, our personal compromise preference is for regulations to be initiated at the 

recommendation of the Commission. However, we do urge that the process be anchored 

in a minimal statutory definition as the proper foundation for the process. 

The New Brunswick experience also offers guidance on how Commission 

guidelines might be used to give further interpretive guidance to the meaning and 
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application of social condition. The New Brunswick Guideline on Social Condition 

explicitly states that the grounds of discrimination are to be interpreted consistently with 

Canada’s and New Brunswick’s obligations under the Charter of Rights and the 

International Covenant on Economic, Social and Cultural Rights.
528

  We applaud this and 

recommend it at the federal level. 

The NBHRC Guideline further states that the interpretation of the ground of social 

condition should follow the Quebec case law on this ground. Like the LaForest Panel, the 

NBHRC Guideline advocates that judicial bodies interpret the ground in accordance with 

the Quebec case of Gauthier
529

, stating that the NBHRA definition of “social condition”, 

...contains an objective element and a subjective element. The objective 

element is the occupation, source of income or level of education of a 

person. The subjective element is society’s perception of these objective 

facts.
530

 

 

Furthermore, the NBHRC Guideline follows a number of Quebec cases in its issuance of 

the following directive: 

According to court and tribunal decisions, only one of the above factors 

(source of income, occupation or level of education) need be present in 

order for discrimination on the basis of social condition to occur, but any 

combination of these factors is also sufficient. A person’s social condition 

may be the person’s actual social status, or merely a perceived social 

condition upon which discrimination is based. Social condition may also 

be a temporary condition, such as unemployment.
531

  

 

These kinds of matters concern the application of the definitions at both the 

statutory and regulation levels and are in our view, appropriate for Commission 

guidelines under section 27 of the CHRA. We thus recommend that guidelines in line 

                                                 
528

 NBHRC Guideline, supra note 113. 
529

 Gauthier, supra note 6. 
530

 NBHRC Guideline, supra note 113.at 3. 
531

 Ibid. at 4. The reference to temporary condition would have to be squared with the exclusion of 

temporary status in the regulation definition in the Northwest Territories model. 
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with the ones discussed (albeit not necessarily in precisely the same terms), be adopted 

by the Canadian Human Rights Commission. Social condition is thus defined and 

elaborated in descending levels of detail at the statute, regulations and guidelines levels. 

This should give comfort to those who are concerned about what social condition means 

and how it will be applied. 

2. Do Not Include Additional Defences or Justifications 

 

Under the current Canadian Human Rights Act, the major justifications for claims 

of discrimination are set out in section 15. In common parlance, these are often referred 

to as defences but they are more accurately justifications in that once a respondent has 

established one of the justifications listed in section 15 then there is deemed to be no 

discriminatory practice - thus there is nothing to defend. Section 15 contains broad 

justifications, such as bona fide occupational qualifications and bona fide justifications, 

which can apply to most cases and also contains more specific justifications applying to 

particular situations, such as age or pensions. In addition, section 16 of the CHRA 

provides a justification for programs or practices that promote affirmative action. Social 

condition should be added as a ground here as well. 

The question is whether the existing justifications are adequate to deal with social 

condition or whether there needs to be new ones to respond to the potentially broad 

application of the proposed additional ground of discrimination.  Before turning to this 

question, it is important to note that as a result of the 1998 amendments to the Canadian 

Human Rights Act, section 15(2) requires that a respondent establish accommodation up 

to the point of undue hardship in order to establish a bona fide occupational requirement 

or a bona fide justification. Other than the statutory factors of health, safety and cost, 
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section 15(3) designates the Governor in Council (Cabinet) as the body responsible for 

defining undue hardship in the form of regulations. 

As Martha Jackman and Bruce Porter indicate in their report for Status of Women 

in Canada (submitted to the Review Panel) these broad general justifications can be 

applied to social and economic rights with only small modifications.
532

 The critical 

passage from their report reads as follows: 

The permissible defences to a complaint that a social or economic 

right has been denied on a prohibited ground of discrimination 

should be stated explicitly under the CHRA. Section 15(1) of the 

Act now provides that a practice will not be found discriminatory 

if there is a reasonable and bona fide justification for it. For a 

practice to be deemed to have a reasonable and bona fide 

justification under s. 15(2), “it must be established that 

accommodation of the needs of an individual or a class of 

individuals affected would impose undue hardship on the person 

who would have to accommodate those needs, considering health, 

safety and cost.” 

 

In the case of private respondents, the “reasonable and bona fide” 

standard applied to discriminatory practices in other areas would 

also apply to discrimination in relation to social and economic 

rights. In the example mentioned above, of a challenge to lending 

restrictions that disproportionately deny mortgages to women, the 

banks may be required to alter their credit restrictions or to 

develop housing loan programs for low-income women, where 

such measures would not impose an “undue hardship.” The 

standard for undue hardship with respect to private respondents is 

an evolving one. It is significant, however, that in its decision in 

Central Okanagan School District No. 23 v. Renault, the 

Supreme Court of Canada explicitly rejected the de minimus 

economic test applied by the United States Supreme Court in 

Trans World Airlines Inc. v. Hardison. The Court stated that “the 

use of the term “undue” infers that some hardship is acceptable; it 

is only “undue” hardship that satisfies this test.”  Boards of 

inquiry have taken this to mean that, in order to remedy 

discrimination, substantial expenses may be imposed on private 

respondents, relative to the resources available to them. 

 

                                                 
532

 Jackman and Porter, "Women's Substantive Equality”, supra note 47 at 75-76. They were discussing the 

even more expansive positive social and economic rights as well as social condition. 
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In the case of government respondents, however, the issue of cost 

as a defence to discrimination is more complex, not only because 

government resources are virtually unlimited, but because 

governments are generally balancing competing demands in 

making any social or economic policy choice. Neither the 

Canadian Human Rights Tribunal nor the courts have squarely 

addressed the cost justification under s. 15(2) of the CHRA with 

respect to governments’ obligations under the Act. As an 

employer, the government will likely be held to the same 

standards as the private sector.  It is more difficult to assess the 

notion of “undue hardship” with respect to broader obligations of 

governments to address disadvantage through social programs 

and other measures.
533

 

 

For present purposes, we are using the excerpt to make the point that the current 

justifications under the CHRA can be applied to discrimination based upon social 

condition. While some modifications in analysis may be needed, the general justifications 

and concepts – such as bona fide justifications, accommodation, and undue hardship – 

can be applied in respect to the proposed additional ground. 

 Another existing justification which could be useful in the social condition 

context is section 15(1)(e) of the Act which allows the Commission to create 

justifications in addition to those set out in the statute.  Such justifications would, of 

course, have to be consistent with those in the statute and would have the limited binding 

effect discussed earlier. Nonetheless, such guidelines could provide an effective means of 

tailoring justifications to the unique situations that may arise from the addition of social 

condition.  It seems appropriate that the Commission, as the front line agency, be the one 

to devise specific justifications in response to special circumstances around the inclusion 

of social condition, rather than to speculate presently about potential problems which 

may or may not arise. 

                                                 
533

 Ibid. at 75 [footnotes omitted]. Of course, we are only recommending the addition of social condition 

and not positive economic and social rights at this time. 
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 Our view is that the existing justifications can anticipate potential difficulties with 

the inclusion of social condition.  This position is fortified by the Quebec and Northwest 

Territories experience. Under these human rights statutes, defences considered in claims 

of discrimination on social condition are no different from defences used for 

discrimination based on other grounds.  

 In our 1999 Report to the LaForest Panel, we recommended adding an additional 

justification in the form of a Charter style reasonable limits clause. There are precedents 

for this in Alberta
534

 and Nova Scotia
535

. However, this position was not adopted by the 

LaForest Panel nor the legislators in New Brunswick and the Northwest Territories. The 

effect of adopting such a justification would weaken the protection of human rights 

generally and does not appear to be necessary. With the advantage of the wisdom of 

others and sober second thought, we now recommend against including a reasonable 

limits kind of justification in favour of considering delayed implementation in limited 

cases as explored next. 

3. Include Time Delays for Public Programs or Legislative Acts 

 

Because Canada has many complex statutory and administrative programs that 

make economic distinctions, there is an understandable concern about the litigation that 

might be triggered by adding social condition as a ground of discrimination. This was a 

point clearly recognized by the LaForest Panel as follows: 

The Panel is concerned that the addition of this ground may lead to 

considerable litigation over complex government programs and an overall 

reluctance by government to initiate social programs. 

 

                                                 
534

 Alberta Human Rights Citizenship and Multiculturalism Act, supra note 72. 
535

 Nova Scotia Human Rights Act, supra note 72, s. 6(f)(ii). 
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We could see challenges against many laws and programs, including tax 

and immigration laws, employment insurance and training programs, on 

the ground that they discriminate against the socially and economically 

disadvantaged.
536

 

 

With this problem in mind the Panel recommended that Cabinet review all programs with 

a view to reducing social condition discrimination and the creation of programs to 

respond to the inequalities created by poverty.
537

 More particularly, the Panel advocated 

exemptions from the ground of social condition discrimination for certain complex 

governmental programs, as identified by the Government.
538

 The LaForest Report does 

identify income tax and immigration as two likely candidates for exclusion from review 

on the basis of social condition because of the complex economic structures implicit in 

these regimes. The immigration example as a target for an exemption was supported by 

Citizenship and Immigration Canada when the Department took part in the Panel’s 

hearings, as the following quote indicates. 

The immigration program strives for a balance between humanitarian, 

family reunification and economic objectives. ‘Social condition,’ if 

adopted as a ground of discrimination [...] could bring the CHRA into 

conflict with the economic objectives of the Immigration Act— that is to 

select and admit people to Canada that can contribute to the country’s 

social and economic well-being [...] If the costs of immigration are seen to 

exceed the benefits, support for immigration overall could diminish. 

(Citizenship and Immigration Canada)
539

  

 

We agree that the problem identified by the LaForest Review Panel is a real one 

that must be addressed and the internal examination of programs and the creation of new 

ones is an excellent idea, which we fully endorse. In respect to the exemption of 

government sectors subject to a periodic review as recommended by the Panel, we 

                                                 
536

 LaForest Report, supra note 3 at 112. 
537

 Ibid. at 113 (Recommendation 126). 
538

 Ibid. at 113 (Recommendation 127). 
539

 Ibid. at 106. 
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suggest a modified solution that calls for a delayed application similar to how section 15 

of the Charter of Rights was brought into effect. 

It does make sense to have federal government agencies determine which 

programs, legislative schemes, benefit structures and services are likely to be most 

significantly affected by the addition of social condition to the CHRA. Under the 

LaForest Report recommendation, these areas (such as the Income Tax Act and the 

Immigration and Citizenship Act) are then to be exempted subject to a periodic review, 

during which the agency must make a case to continue the exemption. This is consistent 

with deference to the legislative branch on matters of economic and social policy but 

does require them to justify the continuance of the exemption. 

We recommend that as part of the agencies’ reviews suggested by the LaForest 

Panel, agencies under the direction of the Cabinet make their cases not for an exemption 

from the social condition regime, but rather for a delay in its application to the particular 

agencies. The agencies can also make their case for a delay covering a period of time 

between one and five years. During this time the agencies are to put their houses in order 

and any extension to the delay would require proof of exceptional circumstances. These 

delay periods for particular agencies would be granted by Cabinet in the form of 

regulations. 

In New Brunswick, the scope for the exemption of particular programs and 

legislative schemes is even broader than the one outlined in the LaForest Report. In 

section 7.01 of the New Brunswick Human Rights Act
540

 it states: 

Despite any provision of this Act, a limitation, specification, exclusion, 

denial or preference on the basis of social condition shall be permitted if it 

is required or authorized by an Act of the Legislature. 

                                                 
540

 NBHRA, supra note 108. 
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This New Brunswick approach is simply too broad in providing a blanket exclusion, and 

a delay in the coming into force of the new human rights provision offers a compromise 

position between this legislative exemption and the executive level exemption advocated 

by the LaForest Report. It also re-establishes the principle that the provisions of the 

CHRA apply to everyone under federal jurisdiction in both the public and private sectors. 

The only question is when it comes into effect. The Commission by way of guidelines 

and working with the government agencies should assist the relevant bodies in putting 

their houses in order. 

 The private sector covered by the CHRA may feel unfairly treated if there is no 

delay option for them and we recommend that once the provision is added to the CHRA it 

will only come into effect in the private sector after one year. Furthermore, the 

Commission should issue some detailed guidelines to assuage the concerns of the private 

sector (such as banks) that emphasize the position taken in the case law requiring service 

providers to undertake objective individualized assessments, rather than adhering to 

blanket policies that may be based on assumptions and stereotypes. The more 

comfortable people are with the shape and parameters of social condition, the more 

comfortable they will be in having it apply to them. The Commission needs to play a 

supportive role in this transition period, similar to their role on other matters such as pay 

equity and employment equity. 

 One source of comfort for those concerned about the impact of adding social 

condition is that the experience to date (mainly Quebec) has been quite careful and 

cautious and has not strayed far from protecting on the basis of source of income. 

Furthermore, attacks upon benefit schemes and complex social services based on social 
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condition have not met with much success to date. These limits are explored in more 

detail in Part II of this study. Thus, we advocate only delay provisions by way of 

regulations rather than renewable or permanent exemptions. 

 

VII. Concluding Thoughts 

 

 There continues to exist a significant problem of poverty in Canada and one of its 

manifestations is in the form of social condition discrimination. The response of the 

legislative, executive and judicial branches of the Canadian state has not been adequate, 

in our view, and the addition of the ground of social condition to the CHRA in a 

controlled and defined way will be one more tool in advancing the rights and interests of 

those on the margins of Canadian society. Poverty and social condition discrimination 

require a multi-pronged approach and a human rights code that includes social condition, 

is only one prong, but an important one. Parliament can position the Commission to take 

a lead in this important area and we hope and urge that it have the courage to do so. 
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