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ARBITRATION IN THE ENTERTAINMENT INDUSTRY
Michelle Palagi

The entertainment industry is driven by contractual agreements between actors, film
studios, and countless behind-the-scenes players.! When disputes inevitably arise, it is often
within the parties’ best interests to resolve the issues quickly and privately, without garnering
media attention.? Arbitration provides disputants this avenue and it is why binding arbitration
clauses are so prevalent within the industry.® Arbitration clauses within a contract state that,
should an issue arise between the parties, the parties will submit the dispute to arbitration.*
Arbitration allows for the parties to select an arbitrator, with a facilitator overseeing the
negotiation, resulting in a legally binding outcome.> Contrary to litigation producing information
in the public record, arbitration ensures that the parties can reach an agreement confidentially and
without having to incur exuberant attorneys’ fees.® Additionally, the entertainment industry can
oftentimes involve complex matters that an arbitrator with expertise in entertainment issues would
uniquely be able to resolve, more so than a judge who lacks such knowledge. Furthermore, parties
within the entertainment industry often have ongoing relationships, both within the project from
which the dispute arose and beyond. Resolving disputes as quickly and efficiently as possible,
which arbitration accomplishes, maximizes the chances of these relationships continuing
peacefully and lucratively.’

Many controversial and media-generating disputes within the industry have been resolved
via arbitration. For example, when Kevin Spacey was fired from the hit Netflix show, “House of
Cards,” after sexual assault and misconduct allegations were levied against him, the ensuing
disputes were submitted to arbitration per his contract with MRC, the show’s production
company.® In November 2021, the results of the arbitration were made public, after Spacey’s
appeal was denied and a petition was filed by MRC to make the results publicly confirmed.® The
arbitrator had concluded that Spacey violated his contract, as MRC had to compensate for Spacey’s
firing with millions of dollars in additional producing fees, not to mention millions of dollars in
lost revenue.'® The arbitrator awarded MRC nearly $31 million in damages.
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In July 2021, actress Scarlett Johansson filed suit against The Walt Disney Company for
the simultaneous “day and date” release of Black Widow in both theatres and the Disney+
streaming service, contrary to Johansson’s understanding that the initial release of the movie would
be exclusively limited to theaters.!’ Her complaint stated that such a release “dramatically
decreased box office revenue for the Picture” and, thereby, box-office revenue for Johansson. In
August, Disney’s counsel from O’Melveny & Myers filed a motion to compel arbitration, per
Johansson’s contract with Disney.'? Eventually, a confidential agreement was reached between
the actress and Disney, with which both parties have claimed they are satisfied. Both Disney and
Johansson also noted in their statements that they were looking forward to working on future
projects together.13

Although a private settlement was reached between the parties in this case, the issue of a
court resolving whether a dispute is arbitrable is worth noting. In their motion to compel
arbitration, and thereby asking the court whether the issue falls within the arbitration clause,
Disney noted that Periwinkle, Johansson’s loan-out company and plaintiff in the lawsuit,
intentionally named Disney (Marvel’s parent company), and not Marvel itself, as party to the suit.*
Disney claimed that this was an attempt to generate media attention and capitalize on Johansson’s
fan base. In this case, both parties agreed that an arbitrator would decide whether the dispute was
within the scope of the arbitration clause, per the arbitration rules of JAMS, the alternative dispute
resolution provider.’®> However, parties challenging a dispute’s arbitrability are common in the
entertainment industry.

In 2021, the District Court for the Southern District of New York decided in Downing v.
A&E Television Networks that the agreement’s incorporation of the rules of JAMS must be
weighed in determining the arbitrability of the dispute.'® JAMS Rule 11(b) states, “Jurisdictional
and arbitrability disputes, including disputes over the existence, validity, interpretation or scope of
the agreement under which [a]rbitration is sought . . . shall be submitted to and ruled on by the
[a]rbitrator. The [a]rbitrator has the authority to determine jurisdiction and arbitrability issues as
a preliminary matter.”*’ Beyond the decisions in these cases, and the challenges arbitration clauses
endure, arbitration remains a utilized technique within the entertainment industry. Ultimately, it
provides an effective and cost-efficient way for parties to resolve their disputes without generating
negative press and it ensures that professional relationships can be maintained post-dispute.
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