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Copyright Implications of Live Streaming Apps

BY ZACHARY GROSSMAN / ON APRIL 26, 2016

One area of the law that is sure to be a hotly contested issue in the near future is copyright
infringement through the use of mobile live streaming applications.[1] The two most popular
mobile live streaming applications are Meerkat,[2] and the Twitter-owned Periscope.[3] These
two applications allow users to point and shoot their mobile devices and cast a live stream for
millions of people around the world to see. While these applications can be used to live
stream all kinds of entertaining footage, certain uses of the apps have come under fire as
potentially illegal.[4] Some experts fear that “[i]n a single live stream, you might

show someone else’s copyrighted creative work, illegally invade their privacy, violate their
right of publicity...or even all three!"[5]

One primary example of potential copyright infringement took place during the much-
heralded boxing match between Manny Pacquiao and Floyd Mayweather Jr.[6] With Periscope
still a relatively new service and the power of its reach not yet well known, the application
delivered quite possibly the biggest blow of the night.z With pay-per-view costs hovering at
or around one hundred dollars, many curious viewers tuned into an estimated sixty-six
Periscope feeds live streaming the match, saving themselves the one hundred dollars, while
costing the networks, promoters, advertisers, the fighters, and other rights holders a lot
more.= The uptick in traffic on the fairly new to market Periscope leads many to believe that
this would result in a highly litigious battle.= Quite ironically, several minutes prior to the fight,
HBO's own boxing Twitter account, which boasts over four hundred thousand

followers,= used Periscope to live stream backstage footage of the participants and provide
exclusive online content.=: Specifically, the tweet said “LIVE on #Periscope: Inside
@MannyPacquiao room #MayPac LIVE now" followed by a URL:z leading to the Periscope live
stream.sz Certainly, the picture one receives via periscope is substandard to what they may
receive from inside the arena or on a sixty-inch high definition television, however, it's a small
price to pay, or not pay, to access the footage for free or on the go.= This day in age a
somewhat subpar picture quality is something that millions of people are used to, as
convenience trumps quality when it comes to consuming content from the palm of one’s
hand. In what appeared to be a nod of approval of mass piracy, then Twitter CEO Dick Costolo
summed up the night in fewer than one-hundred-forty characters tweeting, “[a]nd the winner
is. .. @Periscopeco."us

Title 17 of the United States Code governs copyright laws in the United States..s Broadly
speaking, six exclusive rights are granted to those owning copyrighted works..z To prove that
mobile live streams of televised programming constitute copyright infringement, rights
holders would have to prove that their program is an “original work of authorship”[18] that is
granted the previously mentioned exclusive rights. Having done that, they would need to


https://cardozoaelj.com/author/zachary-grossman/
https://cardozoaelj.com/2016/04/26/copyright-implications-of-live-streaming-apps/#_ftn1
https://cardozoaelj.com/2016/04/26/copyright-implications-of-live-streaming-apps/#_ftn2
https://cardozoaelj.com/2016/04/26/copyright-implications-of-live-streaming-apps/#_ftn3
https://cardozoaelj.com/2016/04/26/copyright-implications-of-live-streaming-apps/#_ftn4
https://cardozoaelj.com/2016/04/26/copyright-implications-of-live-streaming-apps/#_ftn5
https://cardozoaelj.com/2016/04/26/copyright-implications-of-live-streaming-apps/#_ftn6
https://cardozoaelj.com/2016/04/26/copyright-implications-of-live-streaming-apps/#_ftn7
https://cardozoaelj.com/2016/04/26/copyright-implications-of-live-streaming-apps/#_ftn8
https://cardozoaelj.com/2016/04/26/copyright-implications-of-live-streaming-apps/#_ftn9
https://cardozoaelj.com/2016/04/26/copyright-implications-of-live-streaming-apps/#_ftn10
https://cardozoaelj.com/2016/04/26/copyright-implications-of-live-streaming-apps/#_ftn11
https://cardozoaelj.com/2016/04/26/copyright-implications-of-live-streaming-apps/#_ftn12
https://cardozoaelj.com/2016/04/26/copyright-implications-of-live-streaming-apps/#_ftn13
https://cardozoaelj.com/2016/04/26/copyright-implications-of-live-streaming-apps/#_ftn14
https://cardozoaelj.com/2016/04/26/copyright-implications-of-live-streaming-apps/#_ftn15
https://cardozoaelj.com/2016/04/26/copyright-implications-of-live-streaming-apps/#_ftn16
https://cardozoaelj.com/2016/04/26/copyright-implications-of-live-streaming-apps/#_ftn17
https://cardozoaelj.com/2016/04/26/copyright-implications-of-live-streaming-apps/#_ftn18

prove that one or more of those rights were infringed through one’s periscope stream, and
survive any claims of defense such as the fair use defense.[19]

Lastly, in order to succeed in proving copyright infringement, the rights holders would have to
survive the safe harbor provided for service providers through the Digital Millennium
Copyright Act.[20] Essentially, the Act provides immunity for service providers that act quickly
to remove potentially infringing content broadcast through their service by their users at the
request of the rights holders.

The copyright battle over mobile live streaming can quickly become this decade’s version of
the music streaming battle that unfolded in the early 2000s.[21] However it unfolds, it is sure
to be an interesting area of the law surrounding emerging technologies and definitely
something to keep an eye on.
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