JUDICIAL INDEPENDENCE IN CANADA

Submitted by Justice lan Binnie
on behalf of the Supreme Court of Canada*

“The role of the courts as resolver of disputeseipreter of the law and defender of the Constitutiequires that
they be completely separate in authority and fumcfrom all other participants in the justice systé

— Chief Justice Brian Dickson, Supreme Court of &2n(1984-1990)

INTRODUCTION

This paper is submitted to the World ConferenceComstitutional Justice on behalf of
the Supreme Court of Canada in anticipation oSgsond Congress to be held in Rio de Janeiro
January 16-18, 2011. The topic of the CongresSeparation of Powers and Independence of
Constitutional Courts and Equivalent BodieShe Venice Commission has identified a number
of issues that will be addressed at the Congressgly the independence of the constitutional
court as an institution, the constitutional indegmce of individual judges, and the operating
procedures of courts. This submission addressds @aissues from the Canadian perspective

and in particular that of the Supreme Court of Clana

* | would like to acknowledge the help of my lavedts Michael Marin and James Wishart in puttingetbgr this
submission.

! The Queen v. Beauregafd986] 2 S.C.R. 56 at para. 3dauregardl
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The Supreme Court’s independence as an institaimehthat of its judges is undoubted
and has lead to strong public confidence in theiagtnation of justice. We recognize that the

purpose of judicial independence is to serve th#ipunot the judges.

In the following pages, we provide some backgrounidrmation on the Canadian court
system and the relationship between Canada’s Hig@esirt and the other branches of

government.

It must be said, first of all, that while judicisddependence in Canada benefits from a
variety of institutional and legal safeguards, strengest barrier to improper influences is a legal
and political culture in which the public simply lwinot tolerate actual or perceived
transgressions. In some cases government Minik#re been obliged to resign because of
actions or statements that gave the slightest ‘ajgpee” of a failure to respect the principle of
judicial independence. In a recent instance a NMeniwas compelled to resign when it emerged

that he had called a judge to ask when a decisi@ncertain matter was expected to issue.

At a more formal level, the Supreme Court was tectdy a federal statute, but since
1982 changes to its composition are subject toomseconstitutional amending requirements.
The Court has always lacked complietemal regulatory, administrative and financial autonomy,
but in practice such autonomy exists. In lighbaf constitutional history, it is not plausible to
envisage a Canadian government willing to pay tlgigal price of abusing its formal power in
these areas. Investigations and complaints abodicigl conduct are overseen by the

independent Canadian Judicial Council, which is posed entirely of members of the judiciary.
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Concerning the second topic, the courts have futbraomy with respect to their

procedures; all adjudicative functions are consblby the judges.

The appointment of judges to the Supreme Court (dhdr superior courts) is made at
the discretion of the federal executive but stepgehbeen taken in recent years to make the
process more independent and transparent. ThepalbBc confidence that individuals are
appointed on the basis of merit and that they atébaholden to the government that appointed
them. It is generally acknowledged that Canadiapr&ue Court judges are difficult to
categorize in terms of political ideology or to giet how they will vote in a given case. While
judicial remuneration is also set by the federali@aent, an independent Judicial Remuneration
and Compensation Commission helps ensure that tdesesions are depoliticized and

transparent.

Supreme Court judges earn a comfortable living #msl is seen as enhancing their
independence, as does their security of tenurd agé 75. The federaludges’ Actand the
Canadian Judicial Council’s ethical guidelines jimtges also promote individual independence
by restricting extra-judicial activities that maydermine public confidence in a judge’s

impartiality.

Supreme Court judges enjoy immunity from civil liglp stemming from actions taken

in the execution of their office.



Overview of Canada’s Court System

All Canadian courts (and those tribunals authorizesettle issues of law) may deal with

any constitutional matters raised by the partiBisere is no single constitutional court.

The bedrock of Canada’s judicial system is the esysbf provincial superior courts,
which have general jurisdiction over all civil asdminal case$. The superior courts reflect
Canada’s federal structure. The governments of phevinces are responsible for the
administrative support of these courts but the r@dgovernment is responsible for the
appointment and remuneration of superior court @sdgThe superior courts administer all
provincial, federal, and constitutional lafvsMany constitutional challenges begin in the
provincial superior courts, but, as stated, evatusiry courts, and some administrative tribunals

and arbitrators are competent to decide constitatimatters in the first instance.

The Supreme Court of Canada stands at the apexeoCéanadian judicial system, and

exercises “appellate, civil and criminal jurisdactiwithin and throughout CanadiThis means

2 MacMillan Bloedel Ltd. v. Simpspf1995] 4 S.C.R. 725 at para. 37.

3 Constitution Act, 1867U.K.), 30 & 31 Vict., c. 3, reprinted in R.S.C9d5, App. I, No. 5., ss. 92(14), 96, and 100
[Constitution Act, 1867

* Peter W. HoggConstitutional Law of Canad&" ed. (Toronto: Carswell, 2007) at 7-3 [Hogg].

® Seee.g.Mills v. The Queer{1986] 1 S.C.R. 863 at p. 953¢f McIntyre J.) andVeber v. Ontario Hydrd1995] 2
S.C.R. 929 at para. 6@dr McLachlin C.J.).

® Supreme Court AcR.S.C., 1985, c. S-26, s. 35.



that the Supreme Court hears appeals from eveigreyf the country whether dealing with
civil, criminal or administrative matters. This la jurisdiction is based on s. 101 of the
Constitution Act, 1867which authorizes Parliament to create a “geneoalrt of appeal for

Canada”™

Subject to its advisory (or reference) jurisdintidiscussed below, the Court does not
consider in advance the constitutionality of pragmbdegislation; instead the Court addresses
constitutional issues in the context of appealsnfiower court decisions on challenges to the

constitutionality of laws or state conduct aftegigation is enacted.

I. The Canadian View of Judicial Independence

In Canada, judicial independence has been chaimsdeas an unwritten constitutional
principle, but it is possible to point to at ledstr constitutional sourcésFirst, the fact that
Canada is a federation, with a constitutional diwvisof powers between the federal and
provincial governments, necessitates that the sogdrve as independent “umpires” of
jurisdictional disputes involving the two levels gévernment. The courts can only fulfill this
role if they are truly independent of the federald gprovincial governments. Second, the
Canadian Charter of Rights and Freedgn@anada’s constitutional bill of rights, which was

enacted in 1982, conferred upon the courts an @quhmole in defending civil liberties and

’ Constitution Act, 186%&upranote 3.

8 Reference re Remuneration of Judges of the Prali@gurt, [1997] 3 S.C.R. 3 at para. 88démuneration
Referencg

° Beauregardsupranote 1 at para. 27.



freedoms against government intrustBrirhird, the preamble of th€onstitution Act, 1867
states that Canada is to have a Constitution “amih Principle to that of the United
Kingdom”.*! The principle of judicial independence, which bagn a fixture of the Constitution
of the United Kingdom since at least thet of Settlement of 170Was thereby incorporated into
the Canadian ConstitutidA.In addition, s. 129 of th€onstitution Act, 1867prescribes the
continuance of all courts existing in the fedemtprovinces at the time of Confederation, and
concomitantly their practices and traditions, imihg judicial independencé.Fourth, three of
the “judicature provisions” in th€onstitution Act, 186#einforce judicial independence in
Canada. Section 96 provides that the Governor @ésball appoint the judges of the superior,
district, and county courts in each province. Thas been interpreted as a prohibition against
creating “inferior” courts to undermine the “higtal jurisdiction” of the named courts by the
provinces (or indeed by the federal Parliamentxti8e 99 guarantees security of tenure by
providing that “the Judges of the Superior Couftallshold office during good behaviour.”
Finally, Section 100 ensures financial securityrbguiring the federal Parliament to pay the

salaries and pensions of superior, district anchgocourt judges?

1%1bid. at para. 28. For a detailed discussion of thefital origins of judicial independence in Englaamti
Canada, see W.R. Lederman, “The Independence diitieiary” (1954), 3€an. Bar Rev769, 1139.

1 Constitution Act, 186%&upranote 3.
12 Beauregardsupranote 1 at para. 29.
13 bid.

1 The Privy Council recognized these three sectianisitegral to judicial independence in CanadBaironto
Corporation v. York Corporatigr1938] A.C. 415 at p. 426.
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In its jurisprudence the Supreme Court of Canada lientified the following
requirements for judicial independence. Firstly]H§ essence of security of tenure...is a tenure
whether until an age of retirement, for a fixedmeor for a specific adjudicative task, that is
secure against interference by the Executive oeragippointing authority in a discretionary or
arbitrary manner®® (It has also been affirmed explicitly that the ding of office during
pleasure is inconsistent with judicial independebeeause it gives the executive discretion to
remove a judge from office without justificatiof). Secondly, “[tlhe essence of [finandial
security is that the right to salary and pensioousth be established by law and not be subject to
arbitrary interference by the Executive in a marthat could affect judicial independencd As
discussed below, financial security in Canada leehbnterpreted as requiring the participation

of independent commissions in the fixing of judicalaries.

With respect to_administrativendependence, the minimum requirement in Canada is
“judicial control over...assignment of judges,isit of the court, and court lists...as well as the
related matters of allocation of court rooms améation of the administrative staff engaged in
carrying out these functions.®”However, there are limits. The focus is on “judicontrol

over the administrative decisions that bear diyeatid immediately on the exercise of judicial

5 valente v. The Queefl985] 2 S.C.R. 673 at para. 3iglentd. The principles outlined ivalenteare considered
to be the minimum requirements for judicial indeghemce in Canada. The degree of security of teragreired by
the Constitution depends on the role of each céartexample, the highest degree of security afreis afforded
the superior courts because of their constitutistetlis and general jurisdiction, whereas a lowgrek is afforded
to the “inferior” provincial courts, whose judge®appointed by the provinces, which are creatofstatute. See
Ell v. Albertg [2003] 1 S.C.R. 857 at para. 31-#EI.

1% |bid. para. 37.
7 bid. para. 40.

18 |bid. para. 49.



function.”™® The courts do not control decisions about adrirative support (e.g. the salary of
office personnel or the adequacy of computer sujppédjudicative independence is concerned
with the ability of the courts to perform their Bagudicial functiorf’ and to avoid government
conduct which may “interfere, or be reasonably siemterfere, with the courts’ adjudicative

role, or with the essential conditions of judidiedependence®*

Before looking at these requirements in more Heitashould be noted that judicial
independence is seen in Canada as having bothdandwmal and institutional dimension. The
purpose of the institutional dimension is to “defpake” the relationship between the judiciary
and the other branches of governntéroth the individual judge and the court to whidh dr
she belongs must be independent and be &edre independent. The core requirements of

judicial independence protect both dimensiths.

Who is to judge the adequacy of these safeguardsjutiges decideex necessitajebut
the standard applicable to judicial independencani®bjective one, i.e. whether a reasonable
person familiar with the structure of the tribumalquestion would conclude that it enjoys the

requirements of judicial independerfée.

Y bid. para. 52.

% Seee.g. Babcock v. Canada (Attorney Generfp02] 2 S.C.R. 3 anBlritish Columbia v. Imperial Tobacco
Ltd., [2005] 2 S.C.R. 473perial Tobacch

2 |bid., Imperial Tobaccat para. 54.
2 bid. at para. 131.
% Remuneration Referencipranote 8 at para. 120.

#R. v. Générey1992] 1 S.C.R. 259 at pp. 296-297.



lll.  The Institutional Independence of the SupremeCourt of Canada

A. The Constitutional Status of the Court

As mentioned above, the Supreme Court of Canada cm@ated in 1875 by statute
pursuant to Parliament’s authority under s. 10lthef Constitution Act, 1867%0 establish a
“general court of appeal for Canada”. For mosthef Court’s history, from its founding in 1875
until 1982, it had no independent constitutionalkist and Parliament could theoretically have
abolished the Court. (Historically, the Judicial iduittee of the Privy Council in England
exercised final appellate jurisdiction over criminaatters until 1933 and over civil matters until

19492

As part of major amendments to the Canadian Caotistit in 1982, changes relating to
the Supreme Court were made subject to onerousdingenequirements. Any change to the
composition of the Court would now require the @misof both Houses of the federal
Parliament as well as the unanimous agreemenedfehislative Assemblies of each provirite.
In addition, any other constitutional change relate the Court requires the consent of both

Houses of the federal Parliament as well as theslatye Assemblies of at least two-thirds of

% See Hoggsupranote 4 at p. 8-2

% Constitution Act, 1982being Schedule B to the Canada Act 1982 (U.KQB21 c. 11, s. 41(d)donstitution Act,
1982.



the provinces representing at least 50 percerti@population of all the provincésSince it is
very unlikely any significant change to the Supre@mirt would garner the necessary support,

the institution and its independence are, for @tpcal purposes, permanently entrenched.

B. The Court’'s Regulatory, Administrative, and Financial Autonomy

The Supreme Court Acts the Court’s enabling legislation and is theibder its
regulatory, administrative, and financial autonofhyVith respect to regulatory autonomy, s. 97
of the Act gives judges the authority to make rules and srdelated to matters of procedure or
those not covered by th&ct This power is subject to certain limitations. Tihubes must be
consistent with thect, otherwise they are of no force and effécEurthermore, copies of all
rules and orders must be laid before Parliamertiwit5 days of their making.Finally, s. 1 of
the Rules made pursuant to this authority sugdbatshe “Act or any other Act of Parliament”

may modify then??

Despite the fact that the Supreme Court’s rule-mgkiower is technically subject to the

acquiescence of Parliament, in practice the letiysldbranch never interferes with the rules

?"|bid., ss. 38(1) and 42(d).

2 Supreme Court Agsupranote 6.

2 bid., s. 97(3).

0bid., s. 97(4).

31 Rules of the Supreme Court of Cana8aD.R./2002-156, s. B{ipreme Court Rulgs
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promulgated by the Court. Such interference wouéd Viigorously opposed by the legal
community because the ability of the Court to colnits own procedures is seen as a crucial
element of judicial independence. As a result, @aitgmpt on the part of the legislature to block a
new rule that the judges deem necessary for thpeprtunctioning of the Court would be

politically unpalatable.

The administration of the Supreme Court is overdgethe Registrar, an office created
by s. 12 of theéSupreme Court AciThe Registrar is appointed by the Governor inr@dyi.e.
the executive branch of the federal governmentindwyleasure. His or her salary is also set by
the executivé? Furthermore, the Registrar is a member of therfddaublic service and the
position is generally considered equivalent thatdDeputy Minister, the highest rank in the
bureaucracy® The Registrar reports to the Chief Justice of @afaThe Registrar does not
answer to a member of the executive, such as théstdi of Justicé€® The Act also outlines the
Registrar’s responsibilities, which include the mg&ment of Court employees, the library, and
the publication of Court judgementsin addition, the Registrar may be assigned othéesl by

the judges through rules and orders made pursadhetAct®’

% Supreme Court Agcsupranote 4, ss. 12-13. The Registrar is also the “Deplead” of the Court pursuant to the
federalJudges’ ActR.S.C. 1985, c. J-1, s. 75(2ufges’ Adt

% |bid., Supreme Court Acs. 13.
*bid., s. 15.

% Martin L. Friedland,A Place Apart: Judicial Independence and Accoutlitgbin Canada(Ottawa: Canadian
Judicial Council, 1995) at p. 178 [Friedland].

*bid., ss. 15-17; see alsadges’ Actsupranote 32, s. 75(1).

¥ bid., s. 18
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The administrative employees of the Supreme Cowtadsso members of the federal
public service. While on the surface this may app¢adds with the independence of the Court
as an institution, there are strong practical reador this arrangement. Subjecting the Court to
the well-established practices of the public servielating to, for example, employment,
accounting, audits, bidding, and purchasing is sinmore efficient® This approach is also
desirable because it promotes mobility of employaes allows the Court to hire from the large
pool of qualified workers in the public serviteMost importantly, practical experience shows
that these benefits do not come at the price ofGbart’s administrative independence. The
federal government has been sensitive to the uniggeds of the Court and has made
adjustments to the normal policies that apply tblisuservants® While there is support within
the Canadian judiciary for a greater degree of agsrative autonomy in all courfSthe current
model applicable to the Supreme Court is generalil-accepted as guaranteeing its

adjudicative independence.

Just as the Court’s lack of administrative autonamiaw has not in practice undermined
its independence, the same is true for the Cofinéscial arrangements. The Court, through the
Registrar, must make a budget submission to thastirg Board of the Federal Government. It

is the government, not the Court, that is answer#bltaxpayers for the expenditure of public

% Friedland supranote 35 at p. 180.
39 Ibid.
“0 | bid.

1 See Canadian Judicial Coundilternative Models of Court Administratig®ttawa: Canadian Judicial Council,
2006) at p. 11.
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monies. However, in practice, the government lea®nused its financial authority to attempt to

influence the adjudicative work of the Coffrt.

Therefore, while the Supreme Court has neither radependent budget nor total
administrative autonomy, this does not in practisempromise its independence. The social and

political culture would not tolerate any infringente

In summary, in Canada, a clear line is respectéddsn the adjudicative functions of the
Court, which are entirely controlled by the judgasd the supporting administration, which is
the job of public servants. To our knowledge, theass never been an instance where the federal
government’s disagreement with the Court’'s judgememas led to budgetary or other
restrictions or refusal to fill vacancies. Such sdguat any level of court, would precipitate a

public outcry.

C. Disciplinary Independence

The disciplinary procedures applicable to SupremerCjudges are the same as those

applicable for all federally appointed judges inmn@da. Pursuant to the fededaldges’ Actthe

Canadian Judicial Council is responsible for oversg inquiries and the investigation of

“2 Friedland supranote 35 at p. 180. See also Fabien Gélinas, “ildimlependence in Canada: A Critical
Overview” in Anja Seibert-Fohr, edludicial Independence in Transition — StrengtherihmgRule of Law in the
OSCE RegiorfHeidelberg: Springefprthcoming, online:
http://papers.ssrn.com/sol3/papers.cfim?abstract5id#842 [Gélinas].
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complaints into the conduct of judg&sThe Council is composed of the Chief Justice aid@ia,
who also serves as its chairperson, the chiefcestiand associate chief justices of each
provincial superior court, the senior judges of wgreme Court of Yukon, the Supreme Court
of the Northwest Territories, and the Nunavut Cafidustice, and the Chief Justice of the Court
Martial Appeal Court of Canad4.Therefore, the Council is exclusively composedneimbers

of the judiciary.

Upon the request of the Minister of Justice orAdtorney General of a province, the
Council is required to conduct an inquiry into wieat a judge should be removed from office
based the grounds listed in the AtThe government has no role in the inquiry itsetjch is
organized by the judges. The grounds for remowvabge or infirmity, misconduct, failure in the
due execution of office, or being in a positiondmpatible with the due execution of offite.
The Council may establish an inquiry committee, akhmay be composed of members of the
Council as well as lawyers of at least ten yeaxgegence, for the purpose of conducting the
inquiry.*” If an inquiry committee is struck, it will hold &engs (usually in public) and report its
findings to the full Council. The Council will thdnllow a two-step analysis: (1) whether one or

more of the grounds for removal is present, arabi{2) whether a recommendation for removal

3 Judges’ Actsupranote 32, s. 60(1)(c).
*Ibid., s. 59.

**Ibid., s. 63.

“bid., s. 65(2).

“"bid., s. 63(3).
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is warranted in the circumstanc¢®dn arriving at its decision, the Council’s oveirig concern

is public confidence in the impugned judge’s apitit discharge his or her duti&The Council
then submits its recommendation to the Ministedwsdtice, who then tables it in the House of
Commons and Senat®.Ultimately, the decision to remove a federally @ipped judge,
including a Supreme Court judge, requires a reswludf both Houses of ParliametitTo date,
the Canadian Judicial Council has only recommerttiedremoval of two judges, neither of
which were members of the Supreme Cdtirtn both cases, the judges resigned before

Parliament voted on their removal.

The Canadian Judicial Council is also empowereldetar complaints from members of
public about federally appointed judges, which doalso result in removal from officé.A

complaint is initiated in writing and considered the Chair or Vice-Chair of the Judicial

8 Report of the Canadian Judicial Council to the istier of Justice in the Matter of the HonourablelRzosgrove,
30 March 2009, at para. 15, online: http://wwwajen.gc.ca/cmslib/general/Report_to
_Minister_Justice_Cosgrove.pdi¢sgrové

“9bid. at p. 64.

* Judges’ Agtsupranote 32, s. 65(1).

*1 Constitution Act, 186&upranote 3, s. 99Supreme Court Acsupranote 6, s. 9(1).

*2 seeCosgrovesupranote 48 and Report of the Canadian Judicial Cotm¢he Minister of Justice in the Matter
of the Honourable Jean Bienvenue, June 1996, at fb&r online:
http://www.cjc.ccm.gc.ca/cmslib/general/Report_Minister_Justice_Cosgrove.pdf

%3 Gélinassupranote 42 at p. 17. Despite being unprecedentésibitlieved that removal would require a majority
vote of both the Senate and House of Commons. &umibre, while such a vote would undoubtedly follaav

inquiry by the Canadian Judicial Council, Parliatnewuld technically remove a judge on its own hbyue of its
power under s. 99 of the Constitution Act, 1867edland,supranote 35 at pp. 77-78.

¥ Judges’ Actsupranote 32, s. 60(1)(c).
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Conduct Committe2> He or she may either dismiss the complaint fok lat merit, seek a
response from the judge, request further inquibgsutside counsel, or refer the matter to a
panel of five Council members for review. The pamay then dismiss the complaint, request
further inquiries from outside counsel, recommeeachedial measures such as counselling, or
recommend an inquiry committee be struck. If th#etacourse is followed, the removal
procedures outlined in the preceding paragraphesnBue complaint process is depicted in the

figure below?®

% Canadian Judicial CounclProcedures for Dealing with Complaints made to@amadian Judicial Council
about Federally Appointed Judges’ September 2002, online: http://www.cjc-
ccm.gc.ca/cmslib/general/conduct_complaint_procesiuen_fr.pdf.

% Canadian Judicial Council, Council Complaint Pdhae, online: http://www.cjc-
ccm.gc.ca/english/lawyers_en.asp?selMenu=lawyerspl@ntprocedure_en.asp.
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D. The Court’'s Relationship with the Media
Since the advent of th€anadian Charter of Rights and Freedqnise Supreme Court
has come under increased public scrutiny. ThrobgiCharter, the Supreme Court plays a more

prominent role in controversial issues than it glidviously, and not surprisingly media coverage
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has intensified as a resdft. Traditionally the media focussed on proceedingsiminal matters,
especially sentencing. Today as might be expettedmedia debates the extent to which the
judiciary can legitimately resolve issues that hav&ocial or political dimension (such as same
sex marriage, abortion or euthanasia) without usgrthe domain of the elected representatives
sitting in Parliament or the provincial legislatsreThe Court’s view is that if its constitutional
jurisdiction is properly invoked it will decide assue regardless of the political controversy. It
should be noted however that s. 33 of @mnstitution Act, 1982authorizes Parliament or the
provincial legislatures to “override” a decision tfe Court in relation to mosCharter
provisions for renewable periods of five years.ptactice s. 33 is almost never used because its

exercise is politically unpopular.

Cognizant of its increasingly high profile and thgportance of educating the public on
its role, Canadian judges often speak at confeseand occasionally give media interviews for
the purposes of public educatihFurthermore, the administrative arm of the Consiees that
journalists receive notice of and are properly fedeon upcoming hearings and judgments. In
addition, all hearings are broadcast on cable i®t@v and, since February 2009, they are
available via webcast on the Court’s website. Sartlincreased public profile was endorsed by
the Canadian Judicial Council in 1999, which enaged all Canadian courts to place more

emphasis on communicating with the puBfic.

" See Sauvageat al, The Last Word: Media Coverage of the Supreme Gufu@anada(Vancouver: UBC Press,
2006) at p. 15.

%8 |bid. at p. 12.

¥ The Judicial Role in Public Informatiq®ttawa: Canadian Judicial Council, September 1999. 16.
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By taking a more active approach to communicatinth whe media and the broader
public, the Supreme Court aims to promote publidaustanding of its role in the political
system and its judgments. This in turn is expetderbntribute to public confidence in the Court
as an institution, which is an important safegufrlidicial independenc®.Generally speaking,
this approach has lead to a respectful relationbkigveen the Supreme Court and the media.
The media are quick to criticize particular deasi@f the Court with which they disagree but, at

the same time, denounce any attempt to undermenmtlependence of the institution.

IV.  The Independence of Individual Judges

A. The Appointment Process and Qualifications for Supgme Court Judges

The Supreme Court consists of the Chief Justic€arfada and eight other judges. In
order to qualify for appointment, the candidate meither have been a judge of a provincial
superior court or a lawyer with at least ten yeagderienc&' The Supreme Court Acalso
requires that at least three judges must come thenprovince of Quebec (which is a civil law
jurisdiction)® In addition to the statutory requirements, theseailongstanding practice of
ensuring regional diversity on the Court. Specificaapart from the Quebec component, the

tradition is to have one judge from Atlantic Cangti@ee from Ontario, and two from the West.

%0 SeeEll, supranote 15 at para. 36.
®1 Supreme Court Acsupranote 6, s. 5.
2 Ibid., s. 6.
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There is also increasing emphasis on the appointofgudges who are functionally bilingual
because the Court hears appeals in both EnglistFaemth, Canada’s two official languagés.
Aside from these official and unofficial qualificans, the Governor in Council (federal
executive) is free to make appointments to the €8un practice, both the Prime Minister and
the Minister of Justice are involved in the sefmttdf Supreme Court judg&sTraditionally, the
executive consults with the chief justices andradgs general of the provinces as well as senior
members of the legal professithUnlike the United States, the executive’s appoerttmof a

judge need not be ratified by Parliament.

In 2005, the federal Minister of Justice instithiiaformal changes to the Supreme Court
appointment process that were designed to make ate niransparent and consultative.
Traditionally, after speaking to the various staMdbrs indentified above, the Minister of Justice
would assess the merits of potential candidatesedoasn professional ability, personal
characteristics, and diversity.The Minister of Justice then discussed the paikmippointees

with the Prime Minister, who (after consultationthviother members of the Federal Cabinet)

%3 0n March 31, 2010, the House of Commons passétithai would require all Supreme Court judges to
understand both official languages. The bill is fuefore the Senate. Bill C-23&n Act to Amend the Supreme
Court Act (understanding the official language®)d Sess., 40th Parl., 2010.

% Supreme Court Acsupranote 6, s. 4(2).
% Hogg,supranote 4at p. 8-7.

% Karen Eltis & Fabien Gélinas, “Judicial Indepenckeand the Politics of Depoliticization” (workingyper, March
23, 2009) online: http://papers.ssrn.com/sol3/papén?abstract id=1366242.

67 Canada (Department of Justice), Proposal for gferf of the Supreme Court of Canada Appointmeat#ss,
tabled on April 7, 2005 with the House of Commoten8ing Committee on Justice, Human Rights, Pidifety
and Emergency Preparedness, at 5-6, online: kitpw/justice.gc.ca/eng/dept-min/pub/scc-csc/scepricSee
also Jacob Ziegel, “A New Era in the Selection gpi®me Court Judges?” 448goode Hall L.J547.
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recommended one candidate to the Governor in Cbtfhailore recently, federal policy favours
establishment of an advisory committee which carsidhe candidates indentified through the
Minister’s consultations with the various staketlestdand provides the Minister with a shortlist
of names? The advisory committee is composed of represeetsirom the federal Parliament,
the judiciary, the provinces, legal organizatioasd the general publi€. The Minister then
advises the Prime Minister, who is then expectedetmmmend the appointment of someone
from the shortlist in almost all instanc@sThis process was followed in 2006 for the
appointment of Mr. Justice Rothstein, with the #&ddi of his televised interview by a
parliamentary committee. However, in 2008, withemeral election pending, the government
simply did its own consultation and appointed Mustice Cromwell without a Committee

Hearing, which suggests the non-binding naturdée$e¢ “changes’®

While in the course of the Supreme Court’s 135 yestory there have surely been some
controversial appointments, Canadians are genesatigfied that qualified people are appointed,
citizens are comforted by the fact that it is vdifficult to identify judges by political ideology

or predict how they will decide a given case.

% |bid. at p. 6.

% bid. at p. 10.

O bid. at pp. 13-16.
" bid.

2 Prime Minister’s Office, News Release, “Prime Mieir Harper announces appointment of Thomas Crolrtovel
Supreme Court of Canada” (22 December 2008), artitte://www.pm.gc.ca/eng/media.asp?category=1&RB2

21



B. Tenure and Remuneration of Judges

Pursuant to the feder&@upreme Court ActSupreme Court judges hold office during
good behaviour. Their remuneration, like that dfevtfederally appointed judges, is established
by theJudges’ Act Section 9 sets the salary for the Chief Justiad the eight other justices,
which pursuant to s. 25 is automatically adjustecan annual basis to reflect salary fluctuations
in the economy as a whole. Furthermore, every fgears the Judicial Compensation and
Benefits Commission must submit a report to theisfén of Justice regarding the adequacy of
judicial remuneratiori® The Minister of Justice must then table the Corsiuiss report in the
House of Commons, but there is no requirement Baliament adopt its recommendatidhs.
The Judges’ Actlists several factors that the Commission mustsictan in conducting its

inquiry.”

In addition to an annual salary, Supreme Court ¢sdglso receive an allowance for
incidental and representational expenses, liferamste, health and dental care, life insurance,
accidental death benefits, and a pen&foRresently, the Chief Justice of Canada is paid an

annual salary of $CAN 348,800 and the eight pujsdges receive $CAN 322,900.

3 Judges’ Actsupranote 32, s. 26(2).

bid., s. 26(6).

lbid., s. 26(1.1).

®bid., ss. 27(1) and (6), 41.2, 41.3, 41.4, 42.

" Supreme Court of Canada, Frequently Asked Questimiine: http://www.scc-csc.gc.ca/fag/fag/index-
eng.asp#fll.
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The remuneration of judges in Canadian courtsléddo litigation, particularly in the
case of provincial courts, which are created byipmal statutes and have no constitutional
status. In the 1990s general economic difficultassed a number of Canadian provinces to
reduce the salaries of provincial court judges. &@tcused persons and one provincial judges’
association argued that these reductions violatedl donstitutional guarantee of judicial
independence. At issue was whether the principlenahcial security permitted the legislative
and executive branches to redyuwages’ salaries and if so under what circumstan®a appeal,
the Supreme Court was called upon to establishamdwork for decision-making on the

remuneration of provincial court judges consisteith preserving their financial securit§.

The Court made three key findings, the principtédswhich underpin the statutory
provisions discussed above that regulate the salai Supreme Court judges. First, judicial
salaries can be reduced, increased, or frozen,nbutwithout recourse to an independent,
effective and objective commissiéhThe effectiveness criterion dictates that govemmeare
prohibited from making decisions with respect tdigial salaries before receiving the
commission’s report. Furthermore, governments nfashally and promptly respond to the
commission’s report, and justify any decision moatcept its recommendatiotfsThe standard
of justification is not an onerous one — “simpléamality” — which requires that the government

articulate a legitimate reason for its rejectiorSecond, there are to be no negotiations on

8 Remuneration Referencgipranote 8.
" bid. at para. 147.
8 |bid. at para. 179-180.

8 |bid. at para. 183.
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judicial remuneration between the judiciary andéRecutive or legislatuf&.This prohibition is
based on the view that such negotiations are intigreolitical and that they would put the
courts in a conflict of interest because the Crdsvoften a party before thef Third, judicial
salaries may not fall below a minimum le¥&IWhile the court did not set a minimum, it
explained that if salaries are too low, there sk, whether real or perceived, that judges will
adjudicate a certain way in order to secure higladaries from the executive or legislature or be
manipulated by offers of benefits from litigantSrdditionally, judicial corruption has not been a
problem in Canada. There have only been a handfléinown instances, all of which were

promptly denounced and severely dealt with).

In 2005, the Supreme Court again addressed thenenation of provincial court judges,
this time in the context of litigation stemming rimothe rejection by several provinces of
commission reports calling for increased salaries jfidges> The Court re-iterated that
commission reports are non-binding and the govenmtroan reject their recommendations as

long as it articulates a rational basis for doiag®s

8 bid. at para. 186.

8 |bid. at paras. 186-187

8 bid. at para. 192.

8 Provincial Court Judges’ Assn. of New Brunswicklew Brunswick (Minister of Justice); Ontario Judg&ssn.
v. Ontario (Management Board); Bodner v. Albertan@rence des juges du Québec v. Quebec (Attorney
General); Minc v. Quebec (Attorney Gener§P005] 2 S.C.R. 28&Hrovincial Court Judges Asgn.

% |bid. at para. 21.
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The procedure mandated by the Supreme Court éminpial court judges also applies to
its federal judges through s. 26 of the feddralges’ Act Supreme Court judges are reasonably
well paid and certainly earn enough to live condbly. There is broad acceptance within the
judiciary, as well as among members of the pub&ogyally, that ultimately it is the elected
representatives of the people who are in chargeeopublic purse, not the judges, and therefore

salary decisions require considerable deferengewernment.

Extra-Judicial Activities and Immunity

The overriding concern is that judges not comprenie appear to compromise) their
impartiality through their extra-judicial activis&” Accordingly, judges are expected to exercise

rectitude when it comes to their charitable, bussnand political activities.

With respect to a judge’s charitable involvemertte tCanadian Judicial Council
recommends that judges avoid any activities tlskt jgopardizing the perception of impartiality
or may lead to an excessive number of reci8alghile judges may serve as directors of civil
and charitable organizations, they are discourdiged being involved in fundraising activities

on behalf of these organizatiofisludges in Canada are prohibited from serving estdirs of

87 Canadian Judicial CouncEthical Principles for Judgefttawa: Canadian Judicial Council, 1998) at p. 32
[Ethical Principles for Judgés

8 |bid. at p. 34.
8 |bid. at 36. Such direct involvement may compromisesirtiglity because lawyers or litigants may conttébin

the hope of currying favour with the soliciting el It also publicly identifies the judge with tbbjectives of the
organization.
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commercial enterprises or from engaging in any farmextra-judicial employmenif The
restrictions on extra-judicial activity of a potifil nature are strict — judges are prohibited from
engaging in partisan political activities while office. They do not hold memberships in
political parties, attend political gatherings, tidsute to campaigns, participate in political
discussions in public, or sign petitioHsFurthermore, although spouses and other membexs of
judge’s family are entitled to participate in pmd, they should be mindful of the impact that
their political activities could have on the periiep of the judge’s impartiality” Finally, judges
are expected to disqualify themselves when theiewlthat a reasonable, fair-minded, and
informed person would have a rational apprehen#an the judge would be in a conflict of

interest®

There is an additional point related to extra-uali activity that is specific to Supreme
Court judges. By virtue of their office, Supremeutqudges are Deputy Governors General and
as such may be called upon to give royal assebtlifopassed by Parliament, signing official
documents, or receiving credentials of newly apg@oin High Commissioners and
Ambassadors! On the surface this “vice regal role” would seenbé& incompatible with judicial

functions because related matters might one dayedmsfore the Court. This risk is highest in

% Judges’ Actsupranote 32, s. 55.

°L Ethical Principles for Judgesupranote 87 at p. 29.
2 bid.

% |bid.

% Seel etters Patent Constituting the Office of the GoeerGeneral and Commander-in-Chief of CanaGaGaz.
1947. Vol. LXXXI, No. 12.
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giving royal assent to bills. For this reason, epreme Court has adopted a practice of

declining to assent to a bill the validity of whicbuld be challenged before it.

A further bulwark of judicial independence is thatiges enjoy immunity from civil
liability for actions taken in the performance béir judicial duties. The source of this immunity
is the common law, rather than the Constitution legislation?® (While several statutes
pertaining to provincial court judges address imityinthe two federal statutes governing
Supreme Court judges do not explicitly do $oThis common law immunity only applies to
civil suits, not criminal charge¥.In all likelihood, a serious criminal charge woakluse a judge

to resign in order not to compromise the integoityhe court on which he or she sits.

V. Operating Procedures of the Supreme Court

A. References from the Governor-in-Council

Pursuant to s. 53 of tHeupreme Court Acthe federal government may refer important

guestions of law or fact for the opinion of the @od'he scope of the potential questions is very

broad, but in practice they relate to the integtienh of the Constitution, the constitutionality or

% Seee.g.Shaw v. Trudef1988), 53 D.L.R. (4th) 481 (C.A. Man.). After artensive review of the &entury
English cases, the Court of Appeal held that prwircourt judges are immune from civil liabilitgifactions taken
in execution of their judicial functions. See aMorier v. Rivard [1985] 2 S.C.R. 716.

% See e.gCourts of Justice AcR.S.0. 1990, c.43, s. 8Quebec Magistrate’s Privileges AR.S.Q. c. P-24, s. 1;
Nova Scotia Provincial Court AcR.S.N.S. 1989, c. 238, s. 4Mew Brunswick Provincial Court AdR.S.N.B.
1973, c. P-21, s. 3.Newfoundland and Labrador Provincial Court ABN.L. 1991, c. 15, s. 32.

9" SeeMcC v. Mullan [1984] 3 All E.R. 908 (H.L.).
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interpretation of federal or provincial legislatijoor the powers of the federal and provincial
governments® Such questions can pertain to matters affectiegptiovincial governments. By
the text of the statute, the Court is requireddonsider and answer” all questions referred 9 it,
however in practice the Court has declined fronetimtime to answer questions on the grounds
that they are moot, not legal in nature, too vagué,accompanied by sufficient information, or

simply regarded by the judges as inappropridte.

The fact that the Supreme Court has been freeftse to answer certain questions is
evidence of its independence from the federal exexuln a recent and highly anticipated
reference concerning same-sex marriage, the Ceuwtindd to answer whether the traditional
definition of marriage (opposite sex couples) iagstent with theCharter. The Court declared
that answering the question would serve no leggbqgae because the government had already
committed itself to introducing legislation legatig same-sex marriadé! The Court noted that
thousands of same-sex couples had already gonggtineoceremony of marriage on the basis of
final decisions rendered by multiple provincial adswf appeal. The Chief Justice of Canada has
suggested that the Court’s power to refuse to anquestions that it deems inappropriate serves

to protect it from politically-oriented referencts.

% Supreme Court Agsupranote 6, s. 53(1).

“bid., s. 53(4).

1% Hogg,supranote 4 at p. 8-19.

101 Reference re Same-Sex Marriaf2004] 3 S.C.R. 698 at para. 65.

192The Right Honourable Beverley McLachlin, Chieftiess of Canada, “ThE€harter 25 Years Later: The Good,
the Bad and the Challenges” (2007)@$goode Hall L.J367 at 368-369 [McLachlin].
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The frequency of references has declined oveye¢hes'® This may be attributed at least
in part to the increased frequency of constitutiaallenges by private parties based on more
liberal rules of standing and the growth of wefidhced special interest grouf$.Both the
government and the Court generally prefer to hanstitutional issues considered in the context
of ordinary litigation because the facts often grissues to light that may not be foreseeable

through a bare reference concerning proposed &igis|

B. The Supreme Court’s Procedure and its Effect on Indpendence

As stated above, the procedural practices of thatGwe governed by rules laid down in
the Supreme Court Acand by its Judge$® Part IV of theSupreme Court Ruleaddresses
general issues, including representation of pariethdrawal of representation, addition and
substitution of parties, filing and service of downts, and requirements for documents filed
with the Court®® Every appeal is conducted in an oral hearing aritten judgments are
rendered simultaneously in both French and EngliBhe court hears about 70-80 appeals in a

year. There is a backlog.

193 5ee Barry L. Strayef;he Canadian Constitution and the Coulsd ed. (Toronto: Butterworths, 1998), ch. 9.
194 |bid.
195 5ee Section I1l.Bsupra

1% sypreme Court Rulesupranote 31, ss. 14-24.
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An appeal to the Supreme Court is usually initigtedugh an application for leave to
appeal, the requirements of which are outlinedart?vV and VI of th&kules The court receives

about 700 leave applications each year. Theysually processed within 3 months.

The Supreme Court Acstates that the Court is to hear appeals thato&rgublic
importance” or raise an important “issue of law..orixed law and fact” that in its opinion it
ought to decidé®” The Court, therefore, enjoys considerable dismmetivhen it comes to
deciding which appeals to hear, and this strengtlitsnndependence. The Court is more likely
to grant leave to appeal in cases raising contitak or civil liberties issues, those involving
federal or provincial legislation of broad applicat and those concerning important common
law issues® Leave will generally be granted where the prowdhdourts of appeal are in
disagreement on an important legal issue. Excegllyy the federaCriminal Codeprovides in
limited instances for appeals as of right, mosthlyt cases where a judge of the provincial court

of appeal has dissented on a question of fdw.

Despite its broad discretion on applications favke to appeal, the Supreme Court does
not consider the constitutionality of legislatialtra pepitaor after the withdrawal of a claim. If
a statute comes before the Court without a comnistital challenge, and it appears that one could

have been asserted, the most the Court will doote m its reasons for judgement that no

197 Supreme Court Agcsupranote 6, s. 40(1).
1% Hogg,supranote 4 at p. 8-14.

19R.S.C. 1985, c. C-46, ss. 691(1)(a), 692(3)(a3(BRa).
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constitutional issue was raised by the parties tedefore no constitutional issue has been

decided in the case.

Once an application for leave has been grantechatide of appeal has been served, the
parties make both written and oral submissidfidhe procedure for hearings is dictated by the
Rules of the Supreme Codt The rules governing scheduling and the order @mgth of
presentations are set by the judyésThe Rules also address motions and post-hearsugss
such as re-considerations and re-hearings, ordeds judgements, and fees and cd$s.
Therefore, Supreme Court judges in Canada haveallyttotal control of the procedures that
impact on their adjudicative functions. There is inwolvement of either the legislative or
executive branches on the question of which ap@eealfieard or how they are decided. The oral
and adversarial nature of litigation before the rf8aope Court increases the transparency of its
procedure (especially the televising of proceediraggl allows public scrutiny of its activities.

This too enhances the public perception of the Goundependence.

C. The Degree of Deference Shown to Other Branches Gbvernment

The “margin of appreciation” or deference accordedthe executive and legislative

branches by the Supreme Court varies with the stuljatter. In a criminal case, where the state

10 However, the Court may allow the appeal basederapplication for leave alone if it obvious thataal
hearing is not warranted and the issues raisedudfieiently importantSupreme Court Acsupranote 6 at s. 43(1).

11 sypreme Court Rulesupra note 6, s. 71.
12 pid., ss. 70-71.

13 pid, ss. 47-63, 73-82.
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is the “singular adversary” of the accused, ther€aill strictly enforce what it regards to be the
constitutional requirements, even if this imposgsificant financial burdens on the staté.In

the context of social legislation, however, the @dwas shown considerably more deference to
government®® It is recognized that in the area of social polibgre is generally no uniquely
“correct” solution. In a few instances, the Couashmposed positive obligations on government.
For example, it held that the government’s failtorg@rovide sign language interpretation for the
deaf in hospitals constituted discrimination on Hasis of physical disability in violation of s.
15(1) of theCharter'*® Nevertheless, in general the Court is quite defékto the legislature’s
constitutional role and expertise in terms of thecation of financial resources. For example, in
Newfoundland (Treasury Board) v. N.A.B.te provincial legislature passed an austeityt@
address an unprecedented financial cli€i©ne result of this measure was that women hospital
workers, who had been promised pay equity threesyealier, saw their raises postponed in part
and they continued to be paid substantially lesan tkheir male counterparts. The union
representing the women challenged the constituitynaf the legislation, alleging that it was

discriminatory. The Court held that while the Iégi®n did violate s. 15(1) by discriminating on

14 For example, ifR. v. Askop[1990] 2 S.C.R. 1199, the Supreme Court heldatdglay of two years after a
preliminary hearing violated the accused’s rightrtal within a reasonable time pursuant to sb) bf the Charter.
The Court held that “The right guaranteed by sbjlis(of such fundamental importance to the indigicand of such
significance to the community as a whole that #ioé bf institutional resources cannot be emploggdsdtify a
continuing unreasonable postponement of trigdet Cory J. at 1224). See alRov. Morin [1992] 1 S.C.R. 771.

15 Seee.g. Gosselin v. Quebd@002] 4 S.C.R. 429, where a majority of the Caynheld a social assistance
scheme that provided differential benefits basedgmand participation in education or work expengeprograms.
The majority rejected arguments that the schemlateid ss. 7 and 15 of ti@harter, which respectively protect an
individual’s right to security of person and eqbali

16 Eldridge v. British Columbia (Attorney Generdl)997] 3 S.C.R. 624. The Court recognized théijersubject
to the principle of reasonable accommodation, ‘filisination can accrue from a failure to take pesitsteps to
ensure that disadvantaged groups benefit equalty fervices offered to the general public...” @ias. 78-79).
11712004] 3 S.C.R. 381N.A.P.E].
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the basis of sex, the violation was justified bg #evere financial crisis faced by government

that was already closing hospital wards and scletassrooms:® The Court has also shown

deference to the provincial governments on theeissti remuneration of provincial court
119

judges.™ Finally, the Court in general has declined to each on executive prerogatives, such

as foreign relation&°

The text of theCharter itself contains several provisions that protechiasf judicial
overreaching®* Section 1 of theCharter permits the government to attempt to justify what
would otherwise be a violation of an individual'snstitutional right. The government is
required to demonstrate (1) a sufficiently impottdagislative objective; (2) a rational
connection between the substance of the limitatiod its objective; (3) that the legislation
minimally impairs the right or freedom in questig4) proportionality between the effects of the
legislation and its purported objectives; and (@ttthe adverse effects of the legislation do not

outweigh its benefit§*

18 The rights and freedoms guaranteed byGharterare subject to Section 1, which will tolerate alaiion that is
“reasonable” and that “can be demonstrably justifiea free and democratic society.” Seiel. at para. 53 for the
standard applicable to s. 1.

19 provincial Court Judgessupranote 88. The Court held that provincial governmeare not constitutionally
required to follow the recommendations of independiedicial compensation commissions.

120 seeCanada (Prime Minister) v. Khadj2010] 1 S.C.R. 44.
121 McLachlin, supranote 107 at pp. 373 n.20.
1225ee N.A.P.Esupranote 122 at para. 5Btealth Services and Support — Facilities SubseBagaining Assn. v.

British Columbia [2007] 2 S.C.R. 391 at para. 13&(McLachlin C.J. and LeBel J.); afl v. Oakeg1986] 1
S.C.R. 103 at paras. 69-71.
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Section 33, commonly called the “notwithstandingusle”, also limits the power of the
courts. Under this provision, the federal Parliatn@md provincial legislatures can override a
judicial decision that a statute violates @learter*? The only requirement is that Parliament or
the provincial legislature pass an act declarirgglégislation valid in spite of the constitutional

violation every five year¥ In theory, the notwithstanding clause could bedusdefinitely.

However, as stated earlier, resort to s. 33 hageprto be politically very unpopular and

is almost never used.

CONCLUSION

Judicial independence is a fundamental constitatioprinciple in Canada. Our
Constitution requires that judges at all levelsogngecurity of tenure, financial security,
administrative independence, and adjudicative artgn We believe that the Supreme Court of
Canada and its judges enjoy a very high level dejpendence despite the fact that certain
matters such as administration, finance, and appeints are ultimately the responsibility of the
federal government. The principal bulwark to outsidterference, however, is the deep-rooted
acceptance of the need for judicial independend@anadian society. At all times, the Court’s
judges feel free to decide the cases before thentheim merits, without influence from

government or anyone else.

123 However, the Notwithstanding Clause only appleéesd. 2, 7, and 15 of ti@harter. Thus it cannot save
legislation that violates other provisions of tBlearter.

124 Charter, ss. 33(3)-(5).
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