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Abstract

Judicial Review and Citizens’

Political Practice:

Political Vacuum and Constitutional

Adjudication on the Crimes of Abortion

Hyunsoo Kwon
Department of Political Science
The Graduate School

Seoul National University

This article seeks to demonstrate that the deadlock after the
decision of constitutional nonconformity on the criminalization of
abortion in South Korea can be understood as a situation of "political
vacuum.” Unlike a "legal vacuum” which refers to the absence of any
legal constraint, the concept of political vacuum clarifies the situation
where political institutions overlook discursive contestation and
obscure citizens’ political practices. This article argues that the
institutional representation of abortion laws in South Korea,

portraying the current situation as a legal vacuum, has insulated
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judicial review from more democratic aspects of political processes
such as civic participation and social movements. The "juricentric”
interpretation of judicial review treats the judiciary, in this case the
Constitutional Court, as an extra-political institution. In the context of
the abortion law debate, this line of interpretation shaped how the
debate has been institutionally represented, excluding or even
distorting discourses expressed outside formal institutions. This article
suggests, instead, a "holistic” interpretation of judicial review, to
capture the existence of a political vacuum. This interpretation
actively situates judicial review within the political process, and
argues for an institutional arrangement which guarantees citizens the
authorship of political decisions. Furthermore, it expands the concept
of civic participation to include not only constitutional debates but
also world-building practices. Taking into consideration citizens’
actual participation in the abortion debate in South Korea, it is crucial
to recognize how the citizens have synthesized their claims on
fundamental rights and freedom with a new political imagination
because it shows the relationship of equality among members of the

political community regarding social reproduction.

keywords : Abortion Law, Judicial Review, Democratic
Legitimacy, Civic Participation, Constitutional Debate,
World-building
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