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This book is a collection of chapters discussing current legal and political challenges 
that the international community has faced in instituting and implementing economic 
sanctions. Economic sanctions are one of the most powerful tools that the Charter 
of the United Nations allows the international community to resort to in order to 
promote or maintain a common value in the interest of the world. They have increas-
ingly and frequently been used in the real world since around the end of the last 
century, particularly during the last decade. It is the right time and advisable to dis-
seminate the recent development of the theory and practice of economic sanctions.

The book has its origin in a series of small symposiums held in 2015 to 2017 
in Japan and in France. Three universities – Kobe University, Kyoto University, 
and the University of Paris Sud-11 – were the cosponsors of the symposiums, and 
Professors Philippe Achilleas at Paris, Dai Tamada at Kobe, and me at Kyoto were 
the co-organizers, so to speak. We created a Japanese-French study group called 
the International Group of Experts on Export Regulations (INGEER) and con-
vened an annual symposium in Japan and France in turn. In dealing with export 
control issues, some participants, including myself, took up the question of UN 
and non-UN sanctions as an emerging and current major agenda. Considering its 
importance to contemporary international law and relations, I decided to compile 
a structured volume by adding some other suitable chapters of relevance.

The book’s unique feature is that its contributors include a number of research-
ers who have an extensive experience in actual practice in sanction-related fields. 
They should properly be called researcher-practitioners. Two of the contributors 
have worked as members of the Panels of Experts for the UN Sanctions Commit-
tees (one for the DPRK sanctions and the other for the Iran sanctions) and advised 
and recommended to the Security Council concerning the formation and imple-
mentation of economic sanctions.

Another two of the contributors have the experience in working with interna-
tional organizations in sanctions-related fields. One has assisted the UN Special 
Rapporteur on unilateral coercive measures (at OHCHR) as a legal adviser and is, 
at the same time, advising a number of governments and financial institutions in 
relation to economic sanctions. The other has worked as a senior planning officer 
at the Organization for the Prohibition of Chemical Weapons (OPCW), where 
the Syrian chemical weapons issue has been dealt with in collaboration with the 
United Nations.
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Still another two have been deeply involved in the policy planning of economic 
sanctions at the national level. One worked at the US Department of State as Prin-
cipal Deputy Coordinator of the Office of the Coordinator for Sanctions, respon-
sible for the development and implementation of all US sanctions programs and 
serving as the lead sanctions negotiator with Iran in the talks ultimately leading 
to the Joint Comprehensive Plan of Action (JCPOA) of 2015. The other has been 
advising various governments by providing detailed research and analysis on eva-
sive tactics employed by sanctions targets and also advising financial institutions 
by providing training on sanctions implementation.

Considering these abundant varieties of contributors with extremely rich experi-
ences, I decided to organize the book in three parts: theoretical, national (regional) 
implementation, and case studies. Part I is focused on generic legal considera-
tions. Chapter 1 (Masahiko Asada) discusses the definition and legal justifica-
tions of economic sanctions. As exemplified by the ICJ suit recently brought by 
Iran against the United States, economic sanctions may possibly “violate” rules 
of international law applicable to their authors and targets. The chapter exam-
ines how the authors can legally justify their per se illegal sanctions. Chapter 2 
(Philippe Achilleas) deals with the sanctions practice by the UN Security Council. 
After describing a variety of UN sanction measures, it addresses the challenges 
the Security Council has faced, including the humanitarian consequences some of 
the UN sanctions have caused as well as other human rights issues that have been 
brought about by smart sanction regimes. Chapter 3 (Pierre-Emmanuel Dupont) 
takes up human rights issues in a comprehensive manner. The chapter, acknowl-
edging the UN efforts toward the principled recognition of the applicability of 
human rights standards to economic sanction regimes, describes and evaluates the 
measures created to safeguard human rights when implementing sanctions. Chap-
ter 4 (Mirko Sossai) discusses the difficult question of legality of extraterrito-
rial application of sanctions. Unlike UN sanctions, the imposition of autonomous 
sanctions may cause legal problems not only between the author and the target 
States but also between the author and third States. Controversy has centered on 
the legality of secondary sanctions applied by the United States on entities in 
other counties that have transactions with the entities under primary sanctions.

Part II deals with the implementation of sanctions at national as well as regional 
levels. It is obvious that economic sanctions are expected to be more effective if 
the authors are economic (super)powers. Thus, I selected for this part the United 
States, the European Union, and Japan, which are generally considered to have the 
most powerful capacities in this field. Before going into the individual examina-
tions, Chapter 5 (Jean-Marc Thouvenin) describes the long history of implemen-
tation of sanctions from ancient times before Christ to the post-World War II era. 
Chapter 6 (Richard Nephew) gives a comprehensive picture of 200 years of US 
sanctions history. It neatly describes the complex structure of design, implemen-
tation, and enforcement of US sanctions, and it indicates how important it is to 
understand the way they are created and managed. In order to better understand 
the similarities and differences between the different implementing States and 
organizations, Chapters 7 and 8 follow the basic structure of Chapter 6, which 
consists of history, legal and administrative frameworks, implementing agencies, 
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and actual practice. Chapter 7 (Francesco Giumelli) covers the implementation of 
sanctions by the European Union (EU). It is not an easy task to make those who 
are not familiar with EU affairs understand the functioning of the EU sanctions 
due to the EU’s unique institutional settings and the continuous evolution of its 
instrument of sanctions. He has successfully accomplished this task. Chapter 8 
(Machiko Kanetake) provides an overview of the Japanese system of imposing 
sanctions, which has undergone a radical change in this century. It shows how 
Japan has transformed its policy from a passive applier of international sanctions 
to an active promoter of autonomous sanctions and how it has adjusted its domes-
tic legal system to the rapidly evolving international sanction regimes.

Part III offers a series of case studies of contemporary relevance. Chapter 9 
(Andrea Berger) discusses the North Korea sanctions. As first sanctions for 
nuclear nonproliferation purposes, they have become the most stringent among 
all UN sanctions. After examining the UN as well as non-UN sanctions on North 
Korea, however, she highlights the existence of serious gaps in implementation 
and the continued practice of North Korean evasion. Chapter 10 (Kazuto Suzuki) 
deals with Iran sanctions. It has been widely believed that the most important 
driving force which led Iran to the JCPOA was the UN and non-UN sanctions 
against the country. From his experience as a member of the UN Panel of Experts, 
Suzuki observes that the domestic political system was the key to successful sanc-
tions. Chapter 11 (Tatsuya Abe) writes about Syria. Syria is a unique case in that 
the Security Council failed to adopt a sanction resolution because of the Rus-
sian veto, which necessarily led to the instituting of autonomous sanctions. After 
conducting a comparative study of sanctions imposed by several countries, he 
concludes that these sanction measures have two major bases of proliferation con-
cerns and reactions to chemical weapons use. Chapter 12 (Mika Hayashi) again 
provides a unique case of sanctions against one of the permanent members of the 
UN Security Council. Since the reasons for the sanctions are related to the Rus-
sian annexation of Crimea by force, they represent a typical case of resorting to 
sanctions for reasons of a breach of obligations erga omnes.

Overall, it is this editor’s firm belief that the book is a fine collection of well-
conceived essays on the theories and practices of economic sanctions, which 
undoubtedly will make a unique and important contribution to the better under-
standing of the often complex systems of UN and autonomous sanction regimes 
and how they have been implemented in actual cases.

Finally, I wish to express my sincere thanks to the Japan Society for the Promo-
tion of Science (JSPS) for its financial assistance in holding the series of sympo-
sium on which this publication is partly based. Last but not least, I would also like 
to extend my gratitude to Routledge, Simon Bates, Shengbin Tan and Georgina 
Bishop for their excellent work on the publication of this book.

 Masahiko Asada
Kyoto, July 2019
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Introduction

Sanctions are one of the most important and powerful tools to maintain or restore 
international peace and security. But until the 1980s, there had only been two 
cases in which the United Nations (UN) imposed economic sanctions, as far as 
mandatory sanctions are concerned.1 After the end of the Cold War, the function 
of the UN was revived, and the Security Council began to adopt more sanctions 
resolutions, with those concerning the Iraqi invasion of Kuwait in 1990 as the 
turning point. Thus, the 1990s were called the “sanctions decade,”2 but they were 
designated as such mainly due to UN sanctions.

Contemporaneously, sanctions outside the UN framework became far more vis-
ible than before. While the United States continued to maintain its sanctions on 
Cuba and elsewhere,3 regional organizations like the European Union (EU), the 
African Union (AU), and African sub-regional organizations started to emerge as 
major players in applying sanction measures without relevant Security Council 
mandates – the so-called “autonomous” or “unilateral” sanctions. Some of these 
autonomous sanctions were applied to the same target and for the same, or related, 
purposes as the UN sanctions.

At the same time, in response to the disastrous impact on the civilian population 
of the comprehensive trade sanctions on Iraq in the early 1990s, the way in which 
sanctions were applied was fundamentally reexamined and, as a consequence, it 
evolved into more selective and targeted ones, which were deemed to be more 
effective and less inhumane, in both UN and non-UN measures.4 Whether this 
proved to be true or not, as the targeted sanctions may come close to comprehen-
sive ones depending on the concrete measures,5 it is the shared view that it was the 
sanctions imposed in the 2000s and 2010s, both UN and non-UN, that led Iran to 
enact a major policy change and to enter into a major nuclear agreement, the Joint 
Comprehensive Plan of Action (JCPOA), with the E3 + 3 States in 2015, settling 
what had long been seen as a difficult international security issue.

Even if (or perhaps because) such a view reflects the reality of the situation, 
from a legal perspective, it is imperative to examine whether such measures are 
legally justifiable, as sanctions may sometimes involve otherwise unlawful meas-
ures.6 The examination will be conducted by distinguishing between UN and 
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non-UN sanctions, not only because the trend of exerting UN and non-UN sanc-
tions in parallel is expected to continue but also because the possible theories of 
legal justification applicable to them are quite different. Before proceeding to the 
examination, it is pertinent to define what “sanction” means in our context, as it 
has been said that there is no accepted definition of sanctions.7

I. Definition of sanctions

Sanctions stricto sensu under international law can be defined as

coercive measures taken [in response to a violation of international law] in 
execution of a decision of a competent social organ, i.e., an organ legally 
empowered to act in the name of the society or community that is governed 
by the legal system.8

In other words, sanctions stricto sensu do not include, in the first place, such 
measures that are taken in response to unfriendly or threatening, but still per se 
lawful, acts. UN enforcement measures (sanctions) are taken in response to a 
threat to the peace, breach of the peace, or act of aggression (Art. 39 of the UN 
Charter), which is usually an internationally wrongful act, but not always,9 and 
the legal characterization of such acts may sometimes be ambiguous.10 Thus, UN 
enforcement measures may not be regarded as sanctions stricto sensu.

Second, according to the strict definition of sanctions above, they do not include 
measures that are taken by individual or a group of States outside the framework 
of a decision by a competent social organ. This kind of measure is sometimes 
called an “autonomous” sanction. However, the term “autonomous” sanctions 
may appear self-contradictory because, according to the definition above, sanc-
tions cannot be imposed autonomously but should be in accordance with a deci-
sion made by a competent social organ.

That said, the term “sanctions” has widely been used in practice as something 
encompassing much more, not only in nonlegal but also in legal literature11 as 
well as in various official documents, both for UN enforcement measures and 
for autonomous measures. Although the Charter of the United Nations does not 
use the word “sanctions” anywhere, the Security Council resolutions themselves 
sometimes refer to the relevant measures as “sanctions.”12 This applies even where 
they are taken in response to lawful, or not necessarily unlawful, acts.13

As for autonomous measures, the autonomous and other measures taken by 
the United States are called “sanctions” in the title of the relevant legislation. For 
instance, its legislation imposing certain measures on Iran is designated as the 
“Comprehensive Iran Sanctions, Accountability, and Divestment Act of 2010.”14 
By contrast, within the framework of the EU, autonomous measures, as well as 
measures implementing UN resolutions, are all referred to as “restrictive meas-
ures” in its official documents. This is because Article 215 of the Treaty on the 
Functioning of the European Union (TFEU), which is the legal basis for the rel-
evant EU regulations, refers to the measures for the interruption or reduction of 
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economic and financial relations with third countries as “restrictive measures.” 
This does not, however, mean that the EU has never used the term “sanctions.” 
Rather, it sometimes uses this term in tandem with the term “restrictive meas-
ures,” as in the 2004 Council document entitled, “Basic Principles on the Use of 
Restrictive Measures (Sanctions).”15

Thus, “sanctions” has been used as a term broadly covering coercive measures 
taken against the will of a target State or entity. We will examine such broadly 
defined, but non-military, “sanctions” in this and other chapters in principle.

II. Legal justification of UN sanctions

Sanctions are coercive measures to be taken against the will of a target State or 
entity and are in some cases per se unlawful. As such, they need to be legally 
justified. The justifications for such sanctions may be different, depending on 
whether they are taken under the auspices of the United Nations or they are 
taken autonomously by a State or a group of States. Even for UN measures, 
the legal justifications may be different for mandatory and nonmandatory 
measures.

1.  Legal justification of per se illegal mandatory UN sanctions

With regard to mandatory UN measures, which are typically provided in a para-
graph beginning with the verb “decides” in a Security Council resolution adopted 
under Chapter VII of the UN Charter after the existence of a threat to the peace is 
determined,16 there are few divergent opinions about how to justify their apparent 
lack of legality. Legal scholarship, UN practice, and judicial opinions are virtually 
unanimous in agreeing that obligations under legally binding sanction resolutions 
of the Security Council must prevail over any other conflicting international legal 
rights and obligations.17

In cases where obligations under such resolutions conflict with those under 
a treaty to which UN Member States are party along with the target State, the 
former obligations would prevail by virtue of Article 103 of the UN Charter. Arti-
cle 103 provides that “[i]n the event of a conflict between the obligations of the 
members of the United Nations under the present Charter and their obligations 
under any other international agreement, their obligations under the present Char-
ter shall prevail.” Although it refers to the obligations “under the [UN] Charter,” 
they are understood to also include those present under legally binding Security 
Council resolutions, as has been demonstrated by some Security Council resolu-
tions themselves,18 as well as jurisprudence of the International Court of Justice19 
(ICJ) and other courts and tribunals.20

On the other hand, literally, Article 103 only covers a conflict between obliga-
tions under the UN Charter and those under another “international agreement” 
and is not applicable to a case of conflict between the former obligations and those 
under customary international law.21 The drafting history of Article 10322 and sub-
sequent practice23 also supports such an understanding,24 although there are views 
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supporting a broad interpretation of Article 103 to the effect that it also covers a 
conflict with customary international law.25

Nevertheless, the supremacy of the Charter obligations over those under cus-
tomary international law may be confirmed by resorting to other rules of interna-
tional law. Some analysts refer to the rule of lex specialis in this respect. Thus, 
Professor Nico Krisch, in discussing the reason for Article 103 only dealing with 
possible conflict with “any other international agreement,” argues that “Charter 
rules were deemed to derogate from general international law as lex specialis, 
and . . . a conflict rule was seen as necessary only for agreements.”26 He goes on 
to maintain that “[i]n effect, thus, [Security Council] resolutions take precedence 
over all conflicting rules of international law.”27

While it is undoubtedly persuasive, such a view might not be entirely correct. 
When a new customary rule is established following the conclusion of a treaty 
(including the UN Charter) regulating the same subject, the lex posterior rule 
may lead to the conclusion that a subsequently established customary rule as a 
lex posterior takes precedence over a prior treaty rule, unless a different intention 
on the part of the parties to the treaty is established.28 For instance, it seems pos-
sible that, notwithstanding the rules set forth in Article 2, paragraph 4, of the UN 
Charter, a new customary rule allowing the use of force for humanitarian reasons 
(humanitarian intervention) may emerge to govern international relations between 
States.29 In this case, the lex posterior rule, rather than that of lex specialis, would 
correctly explain the legal situation.

However, such eventualities seem to arise mainly in cases where the relevant 
UN obligations are directly provided for in the Charter itself. Regarding obliga-
tions under legally binding Security Council resolutions (sanction resolutions, in 
particular) as special treaty-based obligations, the rule of lex specialis would usu-
ally govern the legal situation in cases of conflict between them and those under 
customary international law. This is because, in the case of a sanction resolution, 
it can be reasonably expected that, even if a new, conflicting customary rule were 
to emerge on the subject to which the sanction pertains, it would be the intention 
of the drafters of the resolution to maintain the sanction measures until the objec-
tive of the resolution was accomplished or the sanctions were otherwise termi-
nated, considering that a sanction resolution may be terminated any time by the 
Security Council.

2.  Legal justification of per se illegal nonmandatory UN sanctions

(1) UN recommendations

The legal effect of per se illegal nonmandatory Security Council measures, most 
frequently provided in a paragraph starting with the phrase “calls upon” in a 
Council resolution (adopted under Chapter VII), is more complicated.30 Article 
103 could not apply to these measures, simply because they are not legally bind-
ing and cannot be regarded as “obligations” under the UN Charter as stipulated 
in Article 103.31 It is, therefore, not impossible to conclude that States would be 
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committing a wrongful act if they acted in accordance with a Security Council 
resolution “calling upon” them to do so but in contravention with their legal obli-
gations imposed elsewhere vis-à-vis the target State; indeed, some analysts argue 
somewhat to that effect.32 However, it is a sheer fact that in very few cases33 have 
UN Member States protested when other Member States implemented a sanction 
resolution “calling upon” them to do so because it is not legally binding.

It is, of course, difficult to draw a definitive conclusion from negative practice, 
since the lack of protest might be the result of a lack of conflicting obligations. 
Positive practice does exist: for instance, when the United Kingdom stopped 
a Greek ship on the high seas before the adoption of Resolution 221(1966),  
“[c]all[ing] upon” the UK government to prevent the arrival at Beira of vessels 
believed to be carrying oil destined for Southern Rhodesia, the Greek government 
firmly protested, but after the adoption of the resolution the latter government 
did not voice any protest against the British stopping a second Greek ship under 
similar conditions.34 Considering the ever-increasing number of bilateral invest-
ment agreements or other economic or trade-related agreements,35 which may be 
“violated” by economic sanctions, it would probably be safe to assume that the 
lack of protest is due to the opinio juris of States that the wrongfulness of per se 
illegal measures will be precluded by a Council resolution “calling upon” Mem-
ber States to take those measures.

There have also been some collective instances of positive practice that indi-
cate the existence of such opinio juris. In 1951, the Collective Measures Com-
mittee established by the UN General Assembly in accordance with paragraph 
11 of Resolution 377 (V), discussed the question of legal liabilities of a State on 
account of its carrying out collective measures decided upon or recommended by 
the Security Council or the General Assembly for the purpose of maintaining or 
restoring international peace and security. As a result of the discussion, the Com-
mittee adopted a report containing the following conclusions:

In the event of a decision or recommendation of the United Nations to under-
take collective measures, the following guiding principles should be given 
full consideration by the Security Council or the General Assembly and by 
States:

(i) Guiding principles of general application:
 . . .
(d) It is of importance that States should not be subjected to legal liabili-

ties under treaties or other international agreements as a consequence 
of carrying out United Nations collective measures.36

(emphasis added)

Three points are worth noting here. First, presumably in light of the doubts 
expressed during the debate regarding whether Article 103 could legally apply 
to recommendations, that article was not mentioned in the report by the Commit-
tee.37 Second, the thrust of the principle here seems to be that the wrongfulness of 
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the action would be precluded if it is taken to carry out UN collective measures.38 
Third, what is said in the report covers the recommendations of not only the Secu-
rity Council but also the General Assembly.

Another, more recent, indication that shows sanctions implemented in accord-
ance with recommendations made by the United Nations would not carry legal 
liabilities can be found in a commentary adopted during the drafting of the Arti-
cles on State Responsibility in 1979. Although it might not be practice stricto 
sensu, the International Law Commission, in addressing the question of counter-
measures and sanctions within the framework of the topic of State Responsibility, 
adopted a commentary on first reading, containing the following statement:

[S]anctions applied in conformity with the provisions of the Charter would 
certainly not be wrongful in the legal system of the United Nations, even 
though they might conflict with other treaty obligations incumbent upon the 
State applying them. Indeed, this view has never been contested. . . . The view 
would, moreover, seem to be valid not only in cases where the duly adopted 
decision of the Organization authorizing the application of a sanction is man-
datory for the Member States but also where the taking of such measures is 
merely recommended.39

(emphasis added)

It should be noted that the points made earlier in relation to the report of the Col-
lective Measures Committee seem to also generally apply here, with a possible 
proviso regarding the third comment, as there is no explicit reference to the Gen-
eral Assembly recommendations here. Indeed, General Assembly practice in this 
regard has not accumulated to the same degree as that of the Security Council. 
While logical thinking should lead to the same conclusions with regard to both 
organs, as our proposition of customary UN law (see the following) is based on 
practice, it may be necessary to carefully examine whether there has emerged a 
customary UN law in relation to General Assembly recommendations as well.40

That said, we could perhaps assume that the lack of protest against the taking of 
sanction measures when called upon by the Security Council is due to the opinio 
juris held by UN members that that is not unlawful; thus, it could safely be said 
that there has emerged a rule of “customary United Nations law,”41 to the effect 
that taking per se illegal measures when States are “called upon” to take them 
by the Security Council can be justified as lawful. In other words, a paragraph 
of a Security Council resolution “calling upon” Member States to take measures 
is not legally binding on them but has the legal effect of precluding the possible 
wrongfulness of the measures taken in accordance with it. It is important to dis-
tinguish between the legally binding nature and the legal effect of the paragraph: 
the former indicates the obligation of the addressees of the paragraph to take the 
prescribed measures, and the latter signifies the legal effect of precluding the per 
se wrongfulness of taking the prescribed measures and also obliging the target 
State to tolerate those measures.
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(2) UN authorizations

When it comes to “authorizations,” which may be regarded as being located 
somewhere between mandatory and recommendatory measures, there are not 
only strong academic arguments but also a domestic judicial judgment, justifying 
them by directly resorting to Article 103 of the UN Charter.

In the Al-Jedda case, the applicant,42 who had been interned in Iraq for imper-
ative reasons of security in the country, demanded an order to release him on 
account of the alleged violation of his rights under Article 5, paragraph 1, of the 
European Convention on Human Rights (right to liberty and security).43 In its 
2007 judgment in this case, the UK House of Lords dealt with a Security Council 
resolution “authori[zing]” a multinational force to “take all necessary measures to 
contribute to the maintenance of security and stability in Iraq” in accordance with 
the letters (which refers to “internment”) annexed to the resolution.44 It treated 
Article 103 as applicable to Security Council authorization resolutions through 
its purposive interpretation to give effect to the mission of the UN (maintaining 
peace and security in the world) and in light of the practice of the UN and its 
Member States.45 In doing so, the judgment heavily relied on a “persuasive body 
of academic opinion,” which, while admitting that “in case a State is not obliged 
but merely authorized to take action, it remains bound by its conventional obli-
gations,” argues that such a result would not correspond with State practice and 
would compromise the very idea of authorizations as a necessary substitute for 
direct action by the Security Council at least as regards authorizations of military 
action, and that the same conclusion seems warranted with respect to authoriza-
tions of economic measures.46 Thus, the cited academic opinion also relied on 
the twofold justification (effectiveness of the UN mission and State practice) in 
reaching the conclusion that rule of Article 103 applies to all action under Articles 
41 and 42 of the UN Charter, not only to mandatory measures.

While their dual justification is persuasive on its face, it does not necessar-
ily seem to persuasively defend their argument for the applicability of Article 
103. The first justification seems to be simply claiming that the UN mission of 
maintaining international peace and security is important and its effectiveness 
should not be compromised. This is politically correct; legally, however, it may 
be criticized as not justifying its own interpretation of Article 103.47 The second 
justification is more of a legal one; but, again, it does not necessarily justify the 
applicability of Article 103, either.

Perhaps a more legally persuasive justification would rely more on the element 
of practice, not in the context of the applicability of Article 103 but in relation to 
the emergence of a customary rule. As is the case with recommendatory measures 
the Security Council “[c]alls upon” Member States to take, it could be argued con-
cerning Council authorizations that with the continuous absence of protest on the 
basis of existence of conflicting international obligations, we could safely assume 
that a rule of “customary United Nations law” has emerged and been established 
to the effect that taking a per se illegal action in accordance with authorization by 
the Security Council precludes its apparent wrongfulness.
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III. Definition and legal justification of autonomous sanctions

1.  Definition of autonomous sanctions

Sanctions are not a monopoly of the UN Security Council or the United Nations 
as a whole. The imposition of autonomous (or unilateral) sanctions outside the 
framework of the United Nations has become increasingly popular. In the early 
1990s, the Member States of the European Union started to agree on sanctions 
in the absence of a UN mandate.48 Similarly, African regional organizations have 
imposed sanctions based on their own rules for more than a decade. Individual 
States, such as the United States, have exerted sanction measures independently 
of UN resolutions for a far longer time.49

Among the major reasons for individual or regional autonomous sanctions 
beyond the UN mandate, the following has been pointed out.50 First, the Security 
Council is sometimes slow in reacting to international crises or remains dead-
locked due to the casting, or the threat, of a veto by some of its permanent mem-
bers; thus it is, in the view of some States, not necessarily effective in addressing 
the problems of rapidly evolving international relations. Second, conversely, indi-
vidual States or regions may be more cautious than the Security Council in lifting 
sanctions; therefore, an originally UN-based sanction may become an autono-
mous sanction. This might happen to States that are not permanent members of 
the Council, its permanent members being able to veto the termination resolution 
to maintain the UN sanction.

Whatever the reasons, the legal character of the so-called autonomous sanc-
tions is not the same in all cases. Accordingly, the legal justification for imposing 
otherwise unlawful measures is not the same in all cases, either. Considering this, 
apparently autonomous sanctions may be classified and analyzed in the following 
three ways in terms of possible legal justification.

First, with respect to their relationship with Security Council resolutions, auton-
omous sanctions must not, by definition, have relations with such resolutions. 
However, some of the apparently “autonomous” sanctions may be understood as 
the implementation of some of the provisions of a general character in a Council 
resolution. For instance, when a Council resolution imposes sanctions (mandatory 
or otherwise) on individuals or entities meeting certain conditions (e.g., acting on 
behalf, or at the direction, of an already designated individual or entity) without 
specifically naming the target individuals or entities, a Member State might des-
ignate certain specific individuals or entities in its national list of sanctions. The 
sanctions thus imposed may be rightly considered autonomous in the sense that 
the designation is autonomously made beyond the relevant resolution and accord-
ing to the State’s own choice. They may also be considered autonomous because 
the designating State must bear any accountability and responsibility for its des-
ignation. In terms of legal justification, nevertheless, such sanctions can be justi-
fied by reference to a specific enabling provision of the resolution, subject to its 
“correct” interpretation, of course. Accordingly, these types of sanctions are not 
regarded as autonomous in this chapter, although other contributors to this book 
may treat them as autonomous sanctions for good reasons, as discussed earlier.
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Second, even when there is no provision in the relevant Security Council reso-
lution to justify imposing specific, apparently autonomous, sanction measures, 
they may still be justified if the target State has given prior consent to the meas-
ures. There are two different methods of giving consent in this respect. One is to 
give it through an international agreement. A well-known example of this type 
can be found in the dispute settlement mechanism of the WTO. Article 22 of the 
WTO Dispute Settlement Understanding (DSU) provides that if no satisfactory 
compensation has been agreed upon after negotiations then the complaining party 
may request authorization from the Dispute Settlement Body (DSB) to suspend 
the application of concessions or other obligations under the covered agreements 
to the member concerned.

The second method of giving prior consent to sanctions is to give it on an ad 
hoc basis. It may generally be inconceivable for the “target” State to give con-
sent to imposing sanctions against itself. However, if they are primarily aimed at 
non-State actors or a de facto government located within a State’s territory, the 
territorial State (its de jure government) may support, or even request, the imposi-
tion of sanctions on the State in order to inflict a blow to its domestic opponents. 
Although there are a number of such cases in the UN sanctions context,51 they 
have not attracted much attention, perhaps because of the strong justifying effect 
of the Security Council resolutions. It is equally possible that a State may agree to, 
or request, sanctions against itself outside the framework of the UN.

Whichever method is used to give consent, these may not be regarded as cases 
of “sanctions” in the first place, since the target State itself has consented to the 
measures; thus, they have neither been imposed against the will of the State, nor 
are they coercive. One may also make an argument that the possible wrongfulness 
of such “sanctions” is precluded by the consent.

Without any such formal agreement, such as the WTO Dispute Settlement 
Understanding, or any ad hoc consent to a sanction against oneself, sanction 
measures may still be justified by invoking countermeasures under general inter-
national law. This is the third possible method of justifying the imposition of per 
se illegal autonomous sanctions, which will be examined in detail in the following 
section as the most plausible justification for such sanctions.

2.  Legal justification of autonomous sanctions

(1) General theory of countermeasures

For otherwise internationally wrongful acts to be legally justified under interna-
tional law without any prior consent by the suffering State or any specific or gen-
eral Security Council decisions, authorizations or recommendations, they ought 
to constitute lawful countermeasures. For a countermeasure to be lawful, it must 
meet several requirements, including the occurrence of a prior internationally 
wrongful act by the target State, a requirement to first call for fulfillment of the 
obligation, a requirement of proportionality, and compliance with the prohibition 
of the use of force as well as with certain other rules.52 In examining possible 
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justification by reference to countermeasures, our focus will be placed on the 
question of “standing” as the author of countermeasures,53 that is, who is entitled 
to take them. This is because the question posed here is whether autonomous 
sanctions imposed by States, particularly by third States, can be justified. The 
examination will be made considering the articles relevant to countermeasures 
in the Articles on State Responsibility (ASR) of 2001, as well as the commen-
tary thereon prepared by the International Law Commission (ILC) (hereinafter 
referred to as the “ILC Commentary”).54

There is no dispute about the “injured State” having the standing to institute 
countermeasures. This is confirmed by the ILC in Article 49, paragraph 1, of the 
ASR, which provides that “[a]n injured State may only take countermeasures 
against a State which is responsible for an internationally wrongful act.” What, 
then, is an “injured State”? Although the ASR does not contain any definition 
clause defining an “injured State,” Article 42 in effect defines an “injured State” 
by providing as follows:

A State is entitled as an injured State to invoke the responsibility of another 
State if the obligation breached is owed to:

(a) that State individually; or
(b) a group of States including that State, or the international community 

as a whole, and the breach of the obligation:

(i) specially affects that State; or
(ii) is of such a character as radically to change the position of all the 

other States to which the obligation is owed with respect to the 
further performance of the obligation.

(emphasis added)

The chapeau part covers the question of standing by providing that an “injured 
State” is entitled to “invoke the responsibility of another State,” including, accord-
ing to Article 49, by taking countermeasures. Article 42 also specifies three differ-
ent kinds of obligations/situations in which countermeasures and other measures 
to invoke responsibility may be taken.

The first situation (Art. 42, para. (a)) may occur when an obligation of a State 
owed to another State is breached. In this case, the latter State is the injured State. 
This is the case of a breach of obligations of a bilateral nature (“bilateral obli-
gations”). Bilateral obligations are not necessarily limited to those arising from 
bilateral treaties. Those contained in a multilateral treaty or found in customary 
international law might also be characterized as bilateral obligations, such as the 
obligation of the receiving State to protect the premises of a mission of the send-
ing State, as provided in Article 22 of the Vienna Convention on Diplomatic Rela-
tions.55 The essence of bilateral obligations in a multilateral treaty or in customary 
international law is that they are “bilateralizable”56 in the sense that they can be 
perceived essentially as bilateral relations. The obligations other than those of a 
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bilateral nature are called “collective obligations,” which are owed to a group of 
States or to the international community.

The second situation (Art. 42, para. (b)(i)) in which an injured State may be 
identified may take place when a collective obligation is breached and a State of 
the group or of the international community is “specially affected” by the breach. 
In this case, the “specially affected” State is the injured State. A typical example 
is a breach of the prohibition of aggression. This prohibition is owed to the inter-
national community as a whole, and its breach necessarily involves a specially 
affected State (i.e., the victim of the aggression), which is considered the injured 
State.

The third situation (Art. 42, para. (b)(ii)) also covers similar cases in which a 
collective obligation is breached, but it is further specified by the condition that 
the breach of the obligation is “of such a character as radically to change the 
position of all the other States to which the obligation is owed with respect to the 
further performance of the obligation.” This type of obligation is often called an 
“interdependent obligation.” It is so called because “each party’s performance is 
effectively conditioned upon . . . the performance of each of the others.”57 In other 
words, the performance of the obligation by each party is necessarily dependent 
on an equal or corresponding performance by all the others.

Designations aside, typical examples of such obligations can be found in a 
disarmament treaty or a nuclear-free zone treaty, according to the ILC Commen-
tary.58 If a party to the disarmament treaty developed or possessed prohibited 
weapons in breach of the obligation not to develop or possess them, it would 
almost necessarily lead to a corresponding nonperformance of that obligation by 
other parties to the treaty. The ILC Commentary states that, in the case of such a 
breach of an interdependent obligation, all other members of the group of States 
should be considered “injured States,” as they may all be equally affected by the 
breach.59 In that sense, a breach of an interdependent obligation might be equated 
with a breach of a bilateral obligation or a breach of a collective obligation spe-
cially affecting a particular State.

Note in this connection, however, according to Article 42, paragraph (b)(ii), 
the above equation only applies to the cases in which “the breach of the obliga-
tion” is “of such a character as radically to change the position of all the other 
States . . . with respect to the further performance of the obligation”; in other 
words, such an equation is limited to cases in which not only the obligation is 
interdependent in nature but the breach is also so significant as to “radically 
change the position of all the other States,” and perhaps it is significant enough 
to be equated with the breach of a bilateral obligation or the breach of a col-
lective obligation specially affecting a particular State in terms of the effect to 
the latter State.60

The ILC Commentary on Article 42, paragraph (b)(ii), implicitly confirms this 
by stating that:

[e]ven under such treaties [establishing particular regimes involving inter-
dependent obligations], it may not be the case that just any breach of the 
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obligation has the effect of undermining the performance of all the other States 
involved, and it is desirable that this subparagraph be narrow in its scope.61

(emphasis added)

Hence, only when the breach of an interdependent obligation is significant may 
all the other States of the group or of the international community be considered 
injured States and thus entitled to take countermeasures against the wrongdoer.

Coming back to the question of autonomous sanctions and their possible justi-
fication by reference to countermeasures, the most relevant among the previously 
discussed three situations would be the third one (a significant breach of interde-
pendent obligation) because autonomous sanctions have been imposed and are 
supposed to continue to be imposed by States, including those whose rights or 
other legal interests are not individually infringed upon or specially affected. Tak-
ing a breach of a disarmament treaty as an example of a typical treaty containing 
interdependent obligations, it could be concluded from the discussions here that 
only a significant breach of the disarmament obligation may lead to lawful coun-
termeasures, and thus lawful autonomous sanctions, against the breaching State 
by any of the other parties to the treaty as an injured State.

(2) Invocation of responsibility by a “State other than an injured State”

What, then, would happen if the requirement of significance applicable to the 
breach of an interdependent obligation under Article 42, paragraph (b)(ii), were 
not met in a specific case? The answer would naturally be that the other par-
ties to the treaty or the other States in the international community would not be 
regarded as injured States. This does not, however, mean that the other parties to 
the treaty or the other States in the international community in such a case cannot 
invoke the responsibility of the wrongdoing party or State at all. Article 48 of the 
ASR, entitled “Invocation of responsibility by a State other than an injured State,” 
provides the following rule on this point:

1. Any State other than an injured State is entitled to invoke the respon-
sibility of another State in accordance with paragraph 2 if:

(a) the obligation breached is owed to a group of States including that 
State, and is established for the protection of a collective interest 
of the group; or

(b) the obligation breached is owed to the international community as 
a whole.

2. Any State entitled to invoke responsibility under paragraph 1 may 
claim from the responsible State:

(a) cessation of the internationally wrongful act and assurances and 
guarantees of non-repetition in accordance with article 30; and

(b) performance of the obligation of reparation in accordance with 
the preceding articles, in the interest of the injured State or of the 
beneficiaries of the obligation breached.
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As the ILC Commentary expressly states, Article 48 provides for the cases of a 
breach of an obligation erga omnes partes (Art. 48, para. 1(a)) and of an obliga-
tion erga omnes (Art. 48, para. 1(b)). Obligations erga omnes, according to the ICJ 
judgment in the Barcelona Traction case, are “the obligations of a State towards 
the international community as a whole” and “are the concern of all States” by 
their very nature. The Court also said that “[i]n view of the importance of the 
rights involved, all States can be held to have a legal interest in their protection” 
and listed, as examples of such obligations, those deriving from the prohibition of 
aggression, genocide, slavery, and racial discrimination.62 To these, one may now 
be able to add certain obligations concerning the environment, human rights, or 
security.63 Obligations erga omnes partes are obligations of a similar nature that 
are owed to a group of States (as opposed to the international community as a 
whole, applicable in the case of obligations erga omnes), such as those contained 
in certain multilateral treaties.

In terms of the nature of obligations, what is the relationship and difference 
between those dealt with in Article 42, paragraph (b) and those in Article 48, 
paragraph 1, both concerning collective obligations, but with the former involving 
injured States and the latter referring to States other than injured States? To limit 
the examination here to treaty-based collective obligations (those in the first half 
of Art. 42, para. (b), and those in Art. 48, para 1(a)), Article 42, paragraph (b), 
covers obligations owed to a group of States (i.e., collective obligations), while 
Article 48, paragraph 1(a), deals with certain types of collective obligations that 
are established “for the protection of a collective interest of the group” (i.e., obli-
gations erga omnes partes). Because of the additional element (“for the protection 
of a collective interest of the group”) added in Article 48, “obligations erga omnes 
partes” can be regarded as a subset of “collective obligations.”

Moreover, “interdependent obligations,” as set forth in Article 42, paragraph 
(b)(ii), can be regarded as a subset of “obligations erga omnes partes,” because 
it is obvious that interdependent obligations, the performance of which by each 
party is necessarily dependent on a corresponding performance by all the other 
parties, cannot only be regarded as protecting a collective interest of the parties 
(i.e., obligations erga omnes partes) but also be more restrictive in scope than 
obligations erga omnes partes. For the latter obligations are designed simply to 
protect a collective interest of the group, while the former obligations are such 
that each party’s performance of the obligations would necessarily affect oth-
ers’ corresponding performance. In short, interdependent obligations are part of 
obligations erga omnes partes, the latter being part of collective (nonbilateral) 
obligations.

Another point to be made regarding the relationship and difference between 
Article 42, paragraph (b), and Article 48, paragraph 1, concerns the nature of the 
breach of obligations. Unlike in Article 42, paragraph (b)(ii), there is no “sig-
nificance” threshold of a breach for the application of Article 48. While the for-
mer provision states that “the breach . . . is of such a character as radically to 
change the position of all the other States,” the latter simply provides that “[a]ny 
State other than an injured State is entitled to invoke the responsibility of another 
State . . . if the obligation breached is [of erga omnes partes nature].” Accordingly, 
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Article 48 would apply to any breach of obligation erga omnes partes, regardless 
of the gravity or nature of the breach.

If the examination above is correct, it would follow that when a breach of an 
interdependent obligation does not reach the significance threshold for the appli-
cation of Article 42, paragraph (b)(ii), as discussed earlier, it can still be dealt 
with under Article 4864 because interdependent obligations are a subset of obliga-
tions erga omnes partes and, therefore, Article 48 would apply to their breach, 
independently of the significance of the breach. It is, therefore, not surprising that 
a nuclear-free zone treaty is mentioned as an example in the ILC Commentary 
not only with regard to Article 42, paragraph (b)(ii) (on interdependent obliga-
tions) but also in relation to Article 48, paragraph 1(a) (on obligations erga omnes 
partes).65

What, then, are the measures that “a State other than an injured State” may take 
under Article 48? On this point, Article 48, paragraph 2, provides that such a State 
may claim from the responsible State: (1) cessation of the internationally wrong-
ful act and assurances and guarantees of nonrepetition and (2) performance of the 
obligation of reparation in the interest of the injured State or of the beneficiaries 
of the obligation breached. According to the commentary on Article 48, paragraph 
2, this list of measures is “exhaustive,”66 and the list does not include counter-
measures. Does this mean that if a breach of an interdependent obligation (such 
as one in a disarmament treaty) is not significant enough to meet the significance 
threshold of Article 42, paragraph (b)(ii), then the other parties to the treaty, not 
being injured States, are completely precluded from resorting to countermeasures/
autonomous sanctions in accordance with Article 48?

(3) Countermeasures by a “State other than an injured State”

Whether States covered by Article 48, paragraph 1 (i.e., “States other than injured 
States” in the case of a breach of an obligation erga omnes partes/erga omnes) can 
resort to countermeasures/autonomous sanctions is, in fact, not clear. Article 54, 
entitled “Measures taken by States other than an injured State,” provides:

This Chapter [on Countermeasures] does not prejudice the right of any State, 
entitled under article 48, paragraph 1, to invoke the responsibility of another 
State, to take lawful measures against that State to ensure cessation of the 
breach and reparation in the interest of the injured State or of the beneficiaries 
of the obligation breached.

(emphasis added)

Whether the States covered by Article 48, paragraph 1, can resort to countermeas-
ures depends on the interpretation of “lawful measures” in the provision above. 
There may be two interpretations of what “lawful measures” means here.67 On the 
one hand, one may argue that “lawful measures” should be understood as meas-
ures that are lawful per se, i.e., retorsion and not countermeasures. On the other 
hand, it could be argued that retorsion as an originally lawful act is, by definition, 
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excluded from the scope of the Articles on State Responsibility since they deal 
with an internationally wrongful act, as the full title of the Articles – “Articles 
on Responsibility of States for Internationally Wrongful Acts” – indicates. It can 
also be maintained that expressly permitting retorsion does not make sense, given 
that it is lawful anyway. It may further be noted that Article 54 is placed in Part 3, 
Chapter II, of the Articles, which is entitled “Countermeasures.” Thus, the other 
view holds that the “lawful measures” in Article 54 must be countermeasures.

Obviously, the second view is far more persuasive, but Article 54 does not 
explicitly provide that “States other than injured States” as identified in Article 48 
are entitled to take “countermeasures.” Rather, according to the ILC Commentary 
on Article 54,

the current state of international law on countermeasures taken in the general 
or collective interest is uncertain. . . . At present there appears to be no clearly 
recognized entitlement of States referred to in Article 48 to take countermeas-
ures in the collective interest.68

This is not an outright denial of the possible existence of such entitlement, either. 
The ILC Commentary continues:

Consequently, it is not appropriate to include in the present articles a provi-
sion concerning the question whether other States, identified in article 48, 
are permitted to take countermeasures in order to induce a responsible State 
to comply with its obligations. Instead, chapter II includes a saving clause 
which reserves the position and leaves the resolution of the matter to the 
further development of international law.69

(emphasis added)

Thus, whether a “State other than an injured State,” as identified in Article 48, can 
resort to countermeasures depends on the development of State practice in this 
field. While State practice, as shown in this book, may be interpreted as increas-
ingly supporting a State’s standing of instituting countermeasures, some States, 
such as Russia and China, still express concern over the “imposition of unilat-
eral coercive measures not based on international law, also known as ‘unilateral 
sanctions.’ ”70

Accordingly, nearly 20 years from the adoption of the ASR, it remains somewhat 
uncertain whether a State can institute countermeasures/autonomous sanctions 
against another that has committed a less-than-significant breach of an interde-
pendent obligation (e.g., a disarmament obligation) or a breach of other obligations 
erga omnes partes/erga omnes (e.g., the prohibition of aggression or genocide).

Conclusions

We live in an era of sanctions. They are reported almost daily in news reports on 
North Korea, Iran, Syria, Russia, and many other States. However, the topic of 
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the legality of sanction measures is explored less than it should be, despite the fact 
that such measures might be per se illegal in light of the treaties the sanctioning 
State has concluded with the target State or in light of customary international law 
rules applicable to them. Indeed, some such sanction cases have recently been 
submitted to the International Court of Justice for adjudication.71 The present 
chapter has attempted to fill such a gap.

It may generally be felt that sanctions imposed within the UN framework 
involve few legal problems, if any, thanks to the supremacy of UN Charter obli-
gations stipulated in Article 103. However, there is controversy regarding whether 
all UN sanction resolutions are covered by that article. The author opines that, 
among those resolutions, Security Council decisions (legally binding) are covered 
by that article, while Security Council recommendations and authorizations (not 
legally binding) are not, simply because they do not represent the “obligations 
under the . . . Charter” (Art. 103). However, this does not mean that the latter 
types of resolutions cannot trump other international obligations. It is submitted 
that there has emerged and become established a United Nations customary rule 
to the effect that the apparent wrongfulness of per se illegal sanction measures is 
precluded if they are taken in accordance with a Security Council recommenda-
tion or authorization.

The legal situation surrounding non-UN, or autonomous, sanctions is not so 
simple. Absent a comparable supremacy clause or practice, and absent prior con-
sent made by the target State, they must be justified in accordance with general 
international law. Such justification seems to be made only by resorting to the 
rules on countermeasures. Autonomous sanctions have been instituted not only by 
States directly affected by the preceding wrongful act but also by not-so-affected 
States. For autonomous sanctions to be fully justified, therefore, it is imperative 
for the latter kind of States to be entitled to take countermeasures. According to 
the 2001 Articles on State Responsibility, countermeasures can only be instituted 
by the “injured State.” In a significant breach of interdependent obligations, such 
as those of a disarmament treaty, all the other parties to the treaty become injured 
States and, as such, could take countermeasures/autonomous sanctions. However, 
in cases of not-significant breaches of interdependent obligations or of breaches 
of other obligations erga omnes partes/erga omnes, such as the prohibition of 
aggression or genocide, the legal situation is less clear. The interpretation would 
depend on the development of relevant State practice, possibly including the epi-
sodes discussed in this book.
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Introduction

Any legal order implies the existence of a sanctions system to guarantee the 
respect of the law. In the international legal order, which is characterized by the 
principle of sovereignty, States have long implemented the sanctions system on 
a unilateral and decentralized basis. In the twentieth century, international law 
matured through the establishment of the League of Nations and later, the United 
Nations (UN). It appeared necessary to set up a centralized system that would 
require States to comply with international obligations in the context of collec-
tive action. With the creation of the UN, an international organization gained the 
power to impose international sanctions on States that do not comply with inter-
national law. States transferred the role of adopting sanctions to the UN. Regional 
organizations also rely on the UN to impose sanctions, at least initially. These 
organizations can intervene, but only after the authorization of the UN Security 
Council. However, UN action is limited to the areas of jurisdiction of the organi-
zation in the field of peace protection. The UN cannot sanction any violation of 
international law. Nevertheless, this institutional innovation represents a major 
legal advancement.

The Security Council is designated by the UN Charter as the central body 
responsible for the implementation of sanctions. The sanctions mechanism estab-
lished by the UN Charter is based on Chapter VII, which talks about action with 
respect to threats to the peace, breaches of the peace, and acts of aggression. 
Under Chapter VII, sanctions represent a political response to the violation of 
international peace and not a legal response for the violation of international law. 
Even if the violation of the peace by a State represents a violation of Article 2 (4) 
of the UN Charter, sanctions cannot be analyzed in a judgment on the responsibil-
ity of States. UN sanctions adopted under Chapter VII have a specific purpose. 
They are intended to reinforce the decisions of the Security Council, which are 
adopted to maintain or restore peace, by causing the recipient to comply with 
them. The purpose of sanctions is to modify the behavior of a Member State that 
is threatening international peace and security1 and not to punish or otherwise 
exact retribution.2

2 United Nations and sanctions
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The Security Council has another legal basis for imposing sanctions, 
namely Chapter XIV, Article 94, paragraph 2 of the UN Charter. By this 
provision, the International Court of Justice (ICJ) may allow the Security 
Council to take measures to ensure the enforcement of the decisions of the 
ICJ.3 The sanctions that the Security Council may impose in this respect are 
considered to be of a criminal nature, since the refusal to execute a judg-
ment represents a criminal offense.4 Article 94 (2) was invoked in the Anglo-
Iranian Oil Co. case (United Kingdom v. Iran) decided on July 22, 1952.5 
The ICJ then ruled that it had no jurisdiction to act in this case. The reference 
to Article 94, paragraph 2 of the UN Charter has remained very marginal in 
international practice.6

The UN can also adopt administrative sanctions for noncompliance with the 
obligations under the Charter. These may take the form of an expulsion from the 
UN based on Article 6 of the Charter.7 This is a measure of exceptional gravity 
that has never been implemented. The UN prefers to maintain the dialogue with a 
State that would violate, even seriously, the provisions of the Charter. Alternative 
sanctions that are less radical are preferable. Thus, the UN can impose suspension 
of the exercise of the rights and privileges of membership based on Article 5.8 
Under Article 19, the UN may also impose the suspension of voting rights in the 
General Assembly if a State has arrears with payment for its contributions to the 
organization.9

This chapter will focus on measures taken under Chapter VII, which allows 
the Security Council to impose material sanctions. Chapter VII is the central ele-
ment of the sanctions regime implemented by the UN. This article deals with both 
economic sanctions and military sanctions implemented in addition to economic 
sanctions or in the event of the failure of economic sanctions.

The sanctions mechanism based on Chapter VII has remained dormant for a 
long time because of the Cold War, before it was reactivated during the 1990s. 
The Security Council, freed from the East-West blockade, implemented numerous 
economic and military sanctions. However, the practice has often gone beyond 
the letter of the Charter while the effects on civilian populations have sometimes 
been brutal. In the face of criticism, the UN has tried to rationalize its sanction-
ing policy. The UN has thus sought to regulate the mechanism of activation of 
sanctions (Section I) better as well as to ensure the effective implementation of 
sanctions (Section II).

I. Triggering of the UN sanctions mechanism

The UN Charter gives the Security Council the responsibility to implement the 
sanctions system without organizing any countervailing powers. The sanctioning 
power is organized through a procedure established by the Charter whose some-
times imprecise wording leaves room for maneuvers in the Security Council’s 
resolutions in their implementation.
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1.  The central role of the Security Council

Chapter VII of the UN Charter gives the Security Council the primary responsibil-
ity for the implementation of international sanctions. As a consequence, the power 
of sanctions are implemented by a social organ. The action of the Security Council 
shall replace the individual actions of Member States of the UN. Thus, the social 
will shall impose itself on individual will.10

The clearly established role of the Security Council provides the sanctions 
system with institutional solidity that was lacking within the framework of the 
League of Nations.11 In the context of Article 16 of the League of Nations Cov-
enant, the organs of the organization only had a secondary role to play in the 
findings of the violation of the Covenant. If a Member of the League instigated 
a war outside the assumptions provided for in the Covenant, the other members 
had to impose commercial or financial sanctions. In such cases, the Council had 
the duty to recommend effective military, naval, or air force measures that the 
members of the League were expected to severally contribute to through armed 
forces that would be used to protect the covenants of the League. Another weak-
ness of the League of Nations Covenant was that it did not indicate who had the 
responsibility to determine the breach of the Covenant. In the silence of the text, 
the determination of the violation of the Covenant remained the responsibility 
of each State.

The actual role played by the Security Council is the consequence of the pri-
mary responsibility that the UN Charter assigns to this body in the field of interna-
tional peace and security. Thus, as stated in Article 24 of the UN Charter:

In order to ensure prompt and effective action by the United Nations, its 
Members confer on the Security Council primary responsibility for the main-
tenance of international peace and security, and agree that in carrying out its 
duties under this responsibility the Security Council acts on their behalf.

The specific powers granted to the Security Council for the discharge of these 
duties are laid down especially in Chapter VII. The sanctioning power of the 
Security Council is based on the decision-making power conferred on it by Arti-
cle 25 of the UN Charter.

The sanction power of the Security Council is exclusive. No other organ of the 
UN Charter has such power. While the UN General Assembly may adopt resolu-
tions in Chapter VII situations, its action is limited to a power of recommenda-
tion.12 The General Assembly cannot impose sanctions. The General Assembly 
may, however, “strongly urge”13 or “request”14 the Security Council to act based 
on Chapter VII. However, the Security Council is free to determine whether to 
act or not. The sanctioning power of the Security Council is discretionary. Thus, 
the Security Council is free to determine whether an action or a situation is likely 
to lead to a sanction, if it must sanction, and if so, by what means. The Security 
Council also has the power to put an end to sanctions measures. However, the 
activation of Chapter VII by the Security Council is not entirely discretionary. The 
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sanction power has to remain, at the very least, within the limits of the purposes 
and principles of the UN Charter.15

The sanctioning power of the Security Council is neither subject to the politi-
cal control of the UN General Assembly nor to the jurisdictional review of the 
ICJ.16 However, some measures taken by certain States and the European Union 
pursuant to the decisions adopted by the Security Council have been the subject 
of an appeal. Several cases have sought to challenge the implementation by States 
of sanctions imposed by the Security Council. The cases mainly concerned sanc-
tions against those who were suspected of participating in or financing acts of 
terrorism. Thus, both the European Court of Justice17 and the European Court of 
Human Rights18 have stressed that States and the European Union cannot disre-
gard respect for fundamental rights while applying the decisions of the Security 
Council. In 2009, faced with criticism of the sanctions system targeting persons 
without real procedural guarantees, the Security Council decided to create an 
Office of the Ombudsperson, whose task is to receive requests from individuals 
concerned by the sanctions imposed in the fight against terrorism.19 Persons on the 
sanctions list are entitled to obtain information on the reasons for the measures 
taken against them and to file delisting petitions with the Ombudsperson, who 
then examines each case impartially and independently and then submits a report 
to the Sanctions Committee explaining the reasons for or against delisting.

The hyper-centralized model of the sanctions system nevertheless poses a prob-
lem for the work of the UN. Indeed because of the mode of adoption of Security 
Council resolutions, any veto raised by one of the five permanent members blocks 
the sanction system. Thus, the Security Council can never act against the inter-
ests of one of the five permanent members or their allies. This explains the weak 
nature of the sanctions mechanism, especially during the Cold War. This obser-
vation remains valid even today. The sanctions against Iraq following the inva-
sion and occupation of Kuwait in 1990 remain exceptional in many respects. It is 
precisely when the Security Council cannot exercise its power of sanctions that 
States decide to act unilaterally. This then follows a set of decentralized sanctions 
and reactions by the targeted States that implement countermeasures by way of 
retaliatory action. Thus, the economic sanctions imposed by the US and the Euro-
pean Union on Russia in 2014 following the illegal annexation of Crimea gave 
rise to the adoption of countermeasures by Russia. The case of sanctions imposed 
by the Security Council,20 the US, and the European Union21 against Iran follow-
ing the resumption of its military nuclear program shows another limitation to the 
Security Council’s sanctioning powers. Despite the lifting of sanctions validated 
by an agreement signed in 201522 and endorsed by the UN Security Council,23 the 
US administration, following the election of Donald Trump, decided to denounce 
the treaty and to impose unilateral sanctions in 2018.

2.  The procedure for implementing sanctions

Chapter VII of the UN Charter establishes a procedure for the adoption of inter-
national sanctions.
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A preliminary question arises here. Before implementing the sanctions provided 
for in Chapter VII, must the Security Council have exhausted the means of peaceful 
settlement of disputes under Chapter VI? In other words, is the activation of sanc-
tions a measure of last resort? This idea was emphasized by the General Assembly 
when it stated: “Sanctions should be resorted to only with the utmost caution, when 
other peaceful options provided by the Charter are inadequate.”24 The Security Coun-
cil also debated this issue and welcomed it quite favorably.25 However, neither the 
General Assembly nor the Security Council has adopted a resolution to this effect.

To activate Chapter VII, the Security Council must follow the steps laid down 
in the Charter. Thus, when the Security Council, in accordance with Article 39 of 
the Charter, determines the existence of a threat to peace, a breach of the peace, or 
an act of aggression, it decides on the measures to be taken under Articles 41 and 
42 to either maintain or restore international peace and security.

Article 39 triggers the sanction mechanism. The starting point is based on a 
finding by the Security Council of a threat to peace, a breach of peace, or an act of 
aggression. The three situations are classified according to their effects on peace, 
from the least serious to the most serious: first, the threat to the peace; second, the 
breach of the peace; and third, aggression.

In the absence of precise definitions provided by the UN Charter, it is possible to 
determine the scope of each of these three situations based on prior practice of the 
Security Council. First, the notion of peace is not limited to the absence of inter-
national armed conflict. In the modern sense of international law, peace requires 
the establishment of conditions for political, economic, and social development 
of States, including the protection of human rights.26 The UN General Assembly 
defined the term “aggression” in resolution 3314 (XXIX) which it adopted on 
December 14, 1974.27 The problem is that the Security Council is reluctant to 
name a situation as one of aggression28 and prefers to use closer expressions such 
as “acts of aggression,”29 “aggressive acts,”30 and “armed invasion”31 instead. 
The concept of “breach of peace” refers to a less serious situation involving the 
use of force, but not necessarily armed force. It is a broader concept that refers 
to both an act and a situation. Even when the breach of peace results from an 
act of aggression, the Security Council may refer to it as a “breach of peace.”32 
This more neutral expression is often chosen for diplomatic reasons. It allows 
the Security Council to avoid specifying the entity responsible for the aggression 
as the supreme actor against peace.33 The threat to peace is a broader notion of a 
current (not potential) danger to peace, whether military or not. The practice of 
the Security Council shows the application of the concept of threat to peace in 
many situations. As a result, the practice of the Security Council has facilitated an 
extension of the scope of situations that may lead to sanctions under Chapter VII: 
the right of people to self-determination,34 internal armed conflicts,35 proliferation 
of arms,36 violation of human rights,37 undermining democratic legitimacy,38 and 
terrorism.39 The adoption of Resolutions 1540 (2004)40 and 887 (2009)41 represent 
an autonomous basis for the imposition of sanctions for nonproliferation. Adopted 
under Chapter VII, these texts allow the Security Council to sanction States con-
tributing to the proliferation of nuclear, chemical, and biological weapons and 
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their means of delivery. The adoption of a specific regulatory framework with 
sanctions measures demonstrates the rather broad powers of the Security Council 
with respect to sanctions.

The finding of a threat to peace, a breach of peace, or an act of aggression paves 
the way for action. First, the Security Council can choose to act by either making 
a recommendation or taking its own decision. The decisive character of Security 
Council resolutions is an indispensable element for its sanctioning power. This 
decisive character is based on Article 25 of the UN Charter. Second, when the 
Security Council acts by deciding upon a course of action, it may take nonmilitary 
measures under Article 41 or measures involving the use of armed force under 
Article 42. The Security Council may also take provisional measures in accord-
ance with Article 40 of the UN Charter.

II. Implementation of sanctions

Once Chapter VII is activated, the Security Council benefits from a range of 
actions to punish a State that has either threatened or has already violated the 
peace. These are of gradual application, with military intervention being the ulti-
mate sanction, The implementation of sanctions is accompanied by special meas-
ures to make sanctions more effective.

1.  The typology of sanctions

The UN can adopt two types of sanctions, namely those that do not involve the use 
of force and those that do, or military actions.

Article 41 of the UN Charter empowers the Security Council to impose sanc-
tions that do not involve the use of force. These sanctions are of an economic 
nature. Article 41 was first applied to Southern Rhodesia.42 If the Security Council 
is free to choose measures to be adopted, Article 41 allows an embargo as a means 
of action.43 The Security Council adopted its first embargo in the case of Southern 
Rhodesia to put an end to the rebellion that struck the former British colony.44 
The Security Council can impose a total embargo as it did in the case of Iraq fol-
lowing the invasion and occupation of Kuwait. The Security Council banned all 
imports and exports to or from Iraq and Kuwait. The request was addressed to all 
States, including nonmember States of the UN.45 In contrast to the total embargo, 
a selective embargo allows the Security Council to adjust the sanction to suit the 
situation. UN practice has also turned to sanctions against individuals. These take 
the form of prohibitions of traveling abroad, freezing of assets, or prohibition of 
trade with the persons concerned. The Security Council may directly target the 
head of State or Government responsible for a threat to peace, a breach of peace, 
or an act of aggression.46 It may also target any State-related person involved in an 
activity that threatens or violates the peace, irrespective of whether it is affiliated 
to a government or not.47 Furthermore, sanctions may target a nonstate entity such 
as private compagnies, banks, terrorist groups/persons,48 and the institutions that 
support them.49
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There is a certain graduation in the implementation of sanctions ranging from 
lighter measures to more restrictive ones that may lead to a total embargo. Like 
Iraq, the Federal Republic of Yugoslavia (Serbia and Montenegro) was also sub-
ject to a comprehensive embargo to end the fighting in Bosnia-Herzegovina. It 
was gradually expanded to a very wide range of products and services. It initially 
targeted products to or from Yugoslavia, air traffic, financial transactions, and 
sports relations.50 It then targeted the transit of several strategic products through 
Yugoslavia. The embargo was also extended to the transit of all goods and products 
through the Federal Republic of Yugoslavia and to almost all services as well.51 
Finally, it concerned the freezing of all funds belonging to Yugoslav nationals, 
regardless of where they were.52 Embargo measures can also be lifted gradually. 
Thus, going back to the Iraq example, following the military intervention of the 
international coalition against Iraq, the embargo was eased.

If the Security Council considers the measures taken under Article 41 as inad-
equate or find that such measures have not produced the desired effects, they may, 
pursuant to Article 42, use armed force. Security Council action may include dem-
onstrations, blockades, and other operations by air, sea, or land forces of the mem-
bers of the UN. Although the Security Council has never invoked Article 42,53 it 
has authorized the use of force. The first use of force under the auspices of the 
UN concerned the Korean War of 1950, when the Security Council unanimously54 
condemned the North Korean invasion of the Republic of Korea.55 The Security 
Council then entrusted the US with the command of an international force.56 Sub-
sequently, during the Cold War, the Security Council was unable to enforce its 
power of coercive sanction because of the immoderate use of the right of veto by 
the five permanent members. The invasion, occupation, and annexation of Kuwait 
by Iraq also led to a spectacular activation of the Security Council’s enforcement 
action.57 Since Iraq did not react to the embargoes imposed by the Security Coun-
cil,58 it issued an ultimatum. The Security Council authorized the use of force if 
Iraq did not evacuate Kuwait by January 15, 1991.59 The military operation, called 
“Desert Storm,” which took place from January 17 to February 28, 1991, led 
to the restoration of Kuwait’s sovereignty. At the end of hostilities, the Security 
Council imposed very strict conditions on Iraq for peace, particularly with regard 
to nuclear, chemical, biological, and ballistic disarmament.60 Other military inter-
ventions in Kosovo in 1999, and Iraq in 2003, were undertaken in violation of the 
Charter. The Security Council did not authorize these military operations. The 
military intervention in Afghanistan in 2001, on the other hand, is considered to 
be based on the right to self-defense provided for in Article 51 of the Charter.61

In the face of criticism of the sanctions regime imposing a global embargo and 
causing collateral damage on civilian populations and third States, the UN has 
encouraged the introduction of smart or targeted sanctions. Targeted sanctions aim 
at concentrating their effects on the leaders and the political regimes concerned, as 
well as on the trade in products that are likely to support their actions while seek-
ing to limit the effects on the civilian population.62 The UN has encouraged debate 
on improving the sanctions system. The Interlaken Process, initiated in Switzer-
land in 1998–99, brought together experts, nongovernmental organizations, and 
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UN staff to discuss the issue of financial sanctions.63 The Bonn-Berlin process, 
organized in Germany in 1999–2000, focused on arms embargoes and travel 
bans.64 The third round of studies, known as the “Stockholm Process,” was initi-
ated by the Swedish Ministry of Foreign Affairs in November 2001. It focused on 
the issue of the application of sanctions in domestic law.65

Targeted sanctions are implemented particularly through selective embargo 
measures. The UN has opted for selective embargoes since the first sanctions 
imposed on Southern Rhodesia in 1966. The selective embargo allows the Secu-
rity Council to adjust the sanction to suit the situation. UN practice reveals many 
examples of targeted sanctions, which concern the embargo on arms and related 
materials,66 financial sanctions (freezing foreign assets, restrictions on access to 
international financial markets, stopping any international transfer of payment to 
a State or other State or a targeted entity),67 and the restriction on travel and com-
mercial flights,68 as well as restrictions on trade in natural resources such as oil/
petrol products,69 diamonds,70 and round logs and timber products.71 Restrictions 
on people suspected of participating in or financially supporting international ter-
rorism represent a particularly effective form of targeted sanctions.72 The Security 
Council has established a procedure for the listing and delisting of persons subject 
to sanctions as well as the grounds for such listing and delisting.

2.  Accompanying measures

The UN has established procedures to prevent the collateral effects of the sanc-
tions being imposed. The aim is to first limit the negative effects of sanctions on 
third States. This procedure is provided under Article 50 of the UN Charter.73 
Interested States are invited to address their requests for assistance to the President 
of the Security Council, which will be dealt with either positively or negatively. 
Indeed, Article 50 does not open up a right to automatic assistance but rather for 
consultations toward access to possible assistance.74 Assistance can be technical, 
economic, financial, or humanitarian. The Security Council may also authorize 
exemptions from penalties or may extend commercial advantages. Article 50 of 
the UN Charter has been invoked since the first Security Council sanctions against 
Southern Rhodesia.75 The number of requests for assistance has been particularly 
high in relation with the sanctions imposed on Iraq following the invasion, occu-
pation, and annexation of Kuwait.76 The introduction of targeted sanctions is also 
another measure to mitigate the unwanted effects caused to third parties.

Second, other measures aim to limit the collateral effects of sanctions on civil-
ian populations. Thus, in order not to inflict suffering on the civilian populations 
of countries under UN sanction, a provision is made to facilitate the work of 
humanitarian agencies. It appeared necessary, for instance, to avoid banning 
imports that are required by local health industries and to devise a fast track for 
the processing of applications for exemptions for humanitarian activities.77 The 
effect of sanctions on civilian populations has been particularly violent in the case 
of the measures taken against Iraq after the violation of Kuwaiti sovereignty. The 
embargo has disrupted the provision of basic means of livelihood to the civilian 
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population such as clean water, food, electricity, and medicines. Several thousand 
children have been collateral victims of these sanctions. The Security Council 
adopted the “oil-for-food” program, providing Iraq with another opportunity to 
sell oil to finance the purchase of humanitarian goods, alongside various other 
mandated UN activities concerning Iraq.78

Preassessment is another proposed measure aimed at limiting the impact of 
sanctions on civilian populations and third States. This measure was particularly 
encouraged by UN Secretary-General Boutros Ghali in his report on the 50th 
anniversary of the United Nations.79 A first application the preliminary assessment 
was made as part of the sanctions against Sudan. It led to the nonimplementation 
of a sanction targeting Sudanese aviation.80

From an institutional point of view, it has been a practice of the Security Coun-
cil, since the sanctions against Southern Rhodesia, to set up committees to moni-
tor the implementation of sanctions. Although not provided for in the UN Charter, 
the establishment of a committee is now inherent from the establishment of a 
sanctions regime.81 Committees are subsidiary bodies of the Security Council 
established based on the decisions taken under Chapter VII.82 The committee ends 
when the sanctions for which it was created are removed. As of January 1, 2019, 
14 committees are in operation,83 while 16 committees have stopped function-
ing. The committees are composed of the members of the Security Council. The 
committees have several missions, such as supervising the measures taken by the 
States to apply the sanctions or to derogate from them, when such derogations are 
authorized. Some committees also have the task of identifying the people, prop-
erty, or resources targeted by the sanctions.84 The committees must also respond 
to violations of sanctions as well as requests from third States that are affected 
by the imposition of sanctions in accordance with Article 50 of the UN Charter.85 
In addition, ten expert panels support the work of the sanctions committees in 
overseeing sanctions regimes. These groups of experts study the on-site effects 
of UN sanctions. They address their findings to the various sanctions committees 
and can make important contributions to the subsequent political decisions of the 
Security Council.

Conclusion

Over time, the implementation of the sanctions system established by the UN 
has revealed several flaws. First, the drafting of some provisions under Chapter 
VII in broad terms, which provide the basis for the sanctioning power, leaves the 
Security Council with a great margin of discretion. The Security Council decides 
to qualify a situation of threat to peace and breach of peace or to recognize an 
act of aggression. The Security Council also decides whether to impose a sanc-
tion or not. If it decides to deploy a sanction the Council chooses the measures to 
be taken. The action of the Security Council is jeopardized by the veto power of 
any or all of the five permanent Member States. These States can block a sanc-
tion targeting themselves or any other State. For example, the Security Coun-
cil sanctioned Iraq for annexing Kuwait while it remained powerless against the 
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annexation of Crimea by Russia. The excesses of the use of force in the absence 
of Security Council authorization in Kosovo in 1999 or Iraq in 2003 also dem-
onstrate the limitations of the system. Further, collateral damages to the civilian 
populations are brought to light, including those caused by the UN. The feeling 
of arbitrariness and injustice that is spreading among States and populations is 
understandable. The credibility of the Security Council, but also of the UN, is at 
stake. The UN must react. The margin of maneuver is limited. The reform of the 
Security Council, as desired by developing countries, remains highly uncertain. 
Nothing can be expected from the permanent Member States. They will never 
give up the privilege granted to them by their right of veto. Thus, the UN must 
continue the efforts of enforcing transparency and the rationalization of sanctions 
measures. The introduction of smart sanctions is a significant step forward. Court 
judgments stressing upon the need for human rights in the implementation of 
sanctions were beneficial in prompting the UN to react, especially though the 
creation of the office of an Ombudsperson to hear the complaints of people who 
are victims of sanctions. Efforts to improve the sanctions mechanism will cer-
tainly not be sufficient in the current context of the rise of unilateralism. Despite 
these points of criticism, the UN sanctions mechanism is the most effective in the 
universal context to date.
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Introduction

At its 73th session (2018), the UN General Assembly reiterated its previous calls 
on the international community to refrain from using “unilateral coercive meas-
ures,” a term used to refer mainly to economic sanctions not authorized by the UN 
Security Council.1 The Assembly adopted a resolution calling on

all States to cease adopting or implementing any unilateral measures not in 
accordance with international law, international humanitarian law, the Char-
ter of the United Nations and the norms and principles governing peaceful 
relations among States, in particular those of a coercive nature, with all their 
extraterritorial effects, which create obstacles to trade relations among States, 
thus impeding the full realization of the rights set forth in the Universal Dec-
laration of Human Rights and other international human rights instruments, 
in particular the right of individuals and peoples to development.2

The General Assembly therefore added to a long series of similar resolutions 
it adopted over the years,3 that denounce the impact of economic sanctions on 
human rights and call on States to renounce the use of such measures. Resolutions 
rejecting the use of economic sanctions have also been regularly and consist-
ently adopted for decades by the Human Rights Council4 as well as by regional 
organizations.5 Numerous States have issued statements along the same line.6 This 
convergence of views has given the impression that an emergent norm of cus-
tomary international law prohibiting the use of economic sanctions might be in 
the process of crystallizing within the international community.7 This view has 
been challenged by other commentators, who argue that the relevant resolutions 
and statements do not satisfy the required criteria – as developed by international 
jurisprudence and doctrine – for establishing a new custom.8 The present writer 
is of the view that there is probably a minima a quasi-consensus of the inter-
national community, giving rise to a new norm of customary law, that at least 
those economic sanctions regimes which do not incorporate (and ensure) minimal 
regard vis-à-vis basic human rights (including, but not limited to, availability of 
judicial or quasi-judicial review and of effective mechanisms to ensure remedies 
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and redress for victims of human rights violations arising for unlawful imposition 
of sanctions), as well as the requirements of proportionality and discrimination 
in terms of the intended targets, and appropriate humanitarian exemptions, are 
certainly unlawful under international law. This quasi-consensus was especially 
visible in particular upon the unanimous adoption by the UN General Assembly of 
the 2030 Agenda for Sustainable Development, according to which

States are strongly urged to refrain from promulgating and applying any 
unilateral economic, financial or trade measures not in accordance with 
international law and the Charter of the United Nations that impede the full 
achievement of economic and social development, particularly in developing 
countries.9

The present chapter starts with an attempt to identify the applicable law, through 
an overview of the various sets of rules of international law (including inter-
national human rights law) possibly relevant to the evaluation of international 
sanctions. Section II offers a review of the different human rights that are the 
most likely to be affected by economic sanctions, relying in particular on find-
ings and pronouncements of UN human rights bodies and humanitarian agencies, 
and drawing on various case studies of country-specific and targeted sanctions 
regimes. Special emphasis will be made on the findings of the UN Special Rap-
porteur on the negative impact of unilateral coercive measures on the enjoyment 
of human rights, appointed by the Human Rights Council in 2014.10 Section III 
turns to the initiatives taken and efforts made within the UN system as well as in 
the European Union to better take into consideration human rights concerns when 
designing and implementing sanctions, particularly in order to ensure the avail-
ability to all those targeted by sanctions of effective judicial or other remedies, 
including compensation for harm resulting from sanctions. Finally Section IV 
addresses the controversial question of the existence (and extent) of extraterrito-
rial human rights obligations of States (and possibly international organizations) 
when imposing sanctions, that may be seen as flowing from the International 
Covenant on Economic, Social and Cultural Rights (ICESCR) and possibly from 
other human rights instruments.

I. Overview of the applicable law: Human rights norms 
and instruments relevant to the human rights evaluation of 
sanctions

Rules that may possibly apply to economic sanctions are found in a number of 
international instruments and areas of international law. First and foremost, the 
Charter of the United Nations and the foundational global human rights covenants 
formulate certain such rules that are of relevance to the practice of economic sanc-
tions. This section examines Charter-based relevant rules, before turning to certain 
rules embodied in multilateral human rights instruments (especially the prohibi-
tion of discrimination). Finally, the question whether international humanitarian 
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law (the law of armed conflict) may be relevant to the evaluation of sanctions – 
including possibly those used outside an armed conflict – will be considered.

1.  The UN charter

The Charter contains a general commitment of the Members in its Article 55(c) 
to promote “universal respect for, and observance of, human rights and funda-
mental freedoms for all without distinction as to race, sex, language, or religion.” 
This explicit reference to the centrality of human rights in the work of the United 
Nations, also apparent in the preamble of the Charter, is not unrelated to the pro-
vision of Article 2(4), which sets out an undertaking to “refrain in their interna-
tional relations from the threat or use of force against the territorial integrity or 
political independence of any state, or in any other manner inconsistent with the 
Purposes of the United Nations.” There is a close interconnection between, on the 
one hand, the prohibition of intervention as formulated inter alia in Article 2(4) 
of the Charter, and restated, e.g., in the Friendly Relations Declaration of 197011, 
and the realm of human rights. More precisely, the prohibition of intervention 
(or the principle of nonintervention) is arguably a corollary of the right to self-
determination,12 which is integral to basic human rights.13

The relevance of the obligation in Article 2(4) to the practice of economic sanc-
tions has been widely discussed since the early years of the UN. For example, as 
early as 1950, during the consideration by the International Law Commission 
(ILC) of the Draft Code of Offences against the Peace and Security of Mankind, 
it was proposed to add as a species of offence “against the peace and security,” 
“[t]he fact of a State applying measures of psychological or economic coercion 
in respect of another State.”14 Later on, during the discussion in the ILC on State 
responsibility, some members advocated the inclusion of a reference to “economic 
coercion” as a discrete “international crime” of States. Mr. Abdul Hakim Tabibi 
(Afghanistan) suggested that the relevant provision

be amended so as to refer to the prohibition of any resort to the threat or use of 
force not only the territorial integrity or the political independence of another 
State but also against its economic independence. The inclusion of that refer-
ence was essential because economic aggression was much more common 
than armed aggression, which was often inhibited by the fear of provoking a 
world war. Economic threats could also be much more effective than threats 
of armed intervention.15

Consensus on that proposition within the ILC was, however, impossible to 
reach. During the same meeting (1372nd meeting) of the ILC, Special Rappor-
teur Ago opposed the proposal put forward by Mr. Tabibi and stressed inter alia 
that the proposal to refer to “economic force” “had provoked a lively discussion 
at the United Nations Conference on the Law of Treaties, which had considered 
it in relation to coercion as a cause of the nullity of treaties.”16 It is obvious that 
this stalemate within the international community, and the controversy regarding 
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whether present-day international law contains a rule on the prohibition of eco-
nomic and political coercion in international relations,17 has persisted to the pre-
sent day.18

2.  Human rights instruments

A number of other relevant rules can be found in multilateral and regional human 
rights treaties and covenants. The treaty-based commitments regarding each indi-
vidual human right, i.e., the right to life, the right to health, the right to self-
determination, the right to education, etc., are examined in turn in their relation to 
the practice of sanctions in Section 3 later. Here the present author wishes to draw 
attention to another basic rule of international human rights law having potential 
relevance to the evaluation of sanctions: the prohibition of discrimination. The 
issue of whether economic sanctions, especially comprehensive country-wide 
embargoes, could qualify as massive discriminatory measures has largely been 
overlooked until recent years, but it is now at the forefront, since the State of 
Qatar instituted contentious proceedings before the International Court of Jus-
tice19 based on alleged violations of the International Convention on the Elimina-
tion of All Forms of Racial Discrimination through the imposition of unilateral 
coercive measures on Qatar by several countries. On a general level, the point 
has been made by the UN Special Rapporteur on the negative impact of unilat-
eral coercive measures on the enjoyment of human rights that the overwhelming 
majority of persons affected by comprehensive embargoes are not “blacklisted” 
individuals, persons engaged in illicit activities or in objectionable behavior, or 
even State officials targeted on the grounds of their belonging to the State appa-
ratus of a targeted regime, but the civilian population at large, which bears no 
responsibility for the dispute.20 There is a strong legal argument that the sanctions 
have a discriminating effect on the basis of the country of residence, or national-
ity, of the targeted populations.

3.  International humanitarian law

One last set of rules potentially relevant to the legal evaluation of economic sanc-
tions is found in international humanitarian law (the law of armed conflict). There 
is a plausible argument that core rules of international humanitarian law may 
apply in cases of unilateral coercive measures affecting basic human rights or the 
civilian population at large, even in peacetime.21 For sure this argument may face 
conceptual difficulties, to the extent that the normative understanding of interna-
tional humanitarian law is that it only governs State conduct during an “armed 
conflict.”.22

However, it has been argued that international humanitarian law “serves as the 
most appropriate paradigm through which economic sanctions should be gov-
erned, even when implemented outside the armed conflict context.”23 The UN 
Special Rapporteur on unilateral coercive measures has expressed the view that, 
notwithstanding the legal intricacies and technicalities related to the scope of 
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application of the Geneva Conventions and related instruments, “legal rights 
holders in target countries where the negative impact of such measures is particu-
larly acute could be considered as in a war zone.”24

II. Human rights consequences of economic sanctions

The present section sets out a preliminary review of the various human rights 
that are the most vulnerable to unilateral coercive measures and refers to past 
or current instances of cases where economic sanctions imposed by the Security 
Council or unilaterally (either by regional organizations, groups of States, or 
by individual States), have actually (or arguably) impacted human rights. Due 
to space constraints, only the most basic rights are examined against that back-
ground, so that other rights potentially equally affected by sanctions, such as 
the freedom of religion, the freedom of movement, the right to seek asylum, the 
rights to privacy, reputation, and family rights, the right to access the court, the  
rights to a fair trial and to an effective remedy, and property rights, are set aside 
and will not be addressed as such in the present chapter. Before starting this 
overview, it is important to recall here that the Committee on Economic, Social 
and Cultural Rights (CESCR), in its General Comment 8, has declared that the 
inhabitants of a given country do not forfeit basic economic, social, and cul-
tural rights by virtue of any determination that their leaders have violated norms 
of international peace and security.25 Although this comment seems to apply to 
sanctions adopted by the Security Council, it arguably applies equally to unilat-
eral sanctions.26

1.  Right to life

The right to life, as the most basic human right, has been labeled the human right 
most likely to be affected by economic sanctions.27 It is well established that this 
right not only encompasses a protection against arbitrary deprivation of life but 
also extends to socioeconomic aspects and incorporates positive obligations on 
States to take all necessary measures to secure this right.28

It is also commonly accepted that the right to life operates in an international 
setting and imposes obligations on States to respect and protect this right to the 
extent that their actions may affect the right to life of individuals in other jurisdic-
tions. Based on these two assumptions, it can be argued that the effective realiza-
tion of the right to life requires States implementing economic sanctions to refrain 
from deliberately enacting measures, the effect of which would be the deprivation 
of individuals of food, or worse, their subjection to hunger or starvation.29

Insofar as children are concerned, such obligation to respect and protect the 
right to life is corroborated by the relevant provisions of the Convention on the 
Rights of the Child.30 It has been noted with regard to UN Security Council sanc-
tions, that these “should at the very least not result in denying children access to 
the basic goods and services essential to sustain life.”31 There is every reason to 
expect that unilateral sanctions should comply with the same requirement.
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Instances of past sanctions against regimes entailing actual violations of the 
right to life include the UN Security Council sanctions resolutions on Iraq in the 
1990s,32 as well as other country-wide sanctions regimes.33 Also of relevance to 
the right to life is a finding of the ICJ in the provisional measures phase of the 
Alleged violations of the 1955 Treaty of Amity (Iran v. USA) case, where Iran 
sought to challenge the economic sanctions reimposed on it by the United States 
in 2018. The Court found, with respect to sanctions prohibiting access to aircraft 
spare parts by Iranian airliners, that

the measures adopted by the United States have the potential to endanger 
civil aviation safety in Iran and the lives of its users to the extent that they 
prevent Iranian airlines from acquiring spare parts and other necessary 
equipment, as well as from accessing associated services (including war-
ranty, maintenance, repair services and safety-related inspections) necessary 
for civil aircraft.34

2.  Right to self-determination

Article 1(1) common to the International Covenant on Civil and Political Rights 
and the International Covenant on Economic, Social and Cultural Rights recog-
nizes the right of all peoples to self-determination and stresses that “by virtue 
of that right they freely determine their political status and freely pursue their 
economic, social and cultural development.” Article 1(2) common to both Cov-
enants provide that “in no case may a people be deprived of its own means of 
subsistence.” It has been noted in that respect that the imposition of economic 
sanctions on a State “may raise special risks of depriving a people of its means of 
subsistence.”35 The manner in which such risks may materialize in given cases, 
through interference with the various economic, social, and cultural rights, has 
been highlighted by the CESCR in its General Comment 8. 36

Commentators of the ICESCR have observed that

it is plain that in a given case, universally imposed sanctions regimes, which 
are insufficiently tailored or targeted and which lack adequate humanitarian 
exemptions, could have the cumulative effect of depriving a population, or 
substantial sections of it, of their means of subsistence.37

Along the same line, it seems plausible to argue that

[u]nilateral economic sanctions (as opposed to multilateral UN measures 
under Chapter VII of the Charter) imposed by one State on another, to compel 
that State to change a particular political or economic policy, could amount to 
a prohibited intervention and a denial of self-determination.38

Respect of self-determination in that context is to be read in context with the rule 
precluding economic and political coercion, affirmed inter alia by the General 
Assembly in its Declaration on Friendly Relations among States (1970).39
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3.  Right to development

The right to development, as embodied in a number of international instruments 
and resolutions40, is especially vulnerable to economic sanctions. The Human 
Rights Council reaffirmed in 2014 that “unilateral coercive measures are a major 
obstacle to the implementation of the Declaration on the Right to Development.”41 
Indeed, it has been observed that

[t]he negative consequences [of economic sanctions] in the target country can 
include loss of jobs, higher consumer prices, economic stagnation, and, in the 
extreme, impoverishment and ill health. . . . Sanctions can also readily esca-
late into retaliation and ‘trade wars’, even drawing in other countries, leading 
to further economic difficulties and threats to international stability. As noted, 
commercial relations with many different countries may be impaired, both in 
the short and long term. All of this can have damaging effects on the realiza-
tion of the right to development.42

The actual adverse consequences of unilateral coercive measures on development 
have been examined in several studies.43 To quote only an example, reflecting 
on the case of the sanctions against Zimbabwe, the UN High Commissioner for  
Human Rights has stressed their impact in the following terms:

there seems little doubt that the existence of the sanctions regimes has, at the 
very least, acted as a serious disincentive to overseas banks and investors. It is 
also likely that the stigma of sanctions has limited certain imports and exports. 
Taken together, these and other unintended side-effects will in turn inevitably 
have had a negative impact on the economy at large, with possibly quite seri-
ous ramifications for the country’s poorest and most vulnerable populations.44

4.  Right to an adequate standard of living, including food, clothing, 
housing, and medical care

The OHCHR has noted that

[u]nilateral coercive measures that impinge on the provision of an adequate 
standard of living, including medical care, food, clothing and housing, would 
have an impact on the implementation of article 25, paragraph 1, of the Uni-
versal Declaration of Human Rights, and of articles 11 and 12 of the Interna-
tional Covenant on Economic, Social and Cultural Rights.45

Along the same line, the Committee on Economic, Social and Cultural Rights, 
in its General Comment 12 on the right to adequate food, has stated, with refer-
ence to Article 11 of the Covenant, that

States Parties should refrain at all times from food embargoes or similar 
measures which endanger conditions for food production and access to food 
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in other countries. Food should never be used as an instrument of political or 
economic pressure.46

Actual examples of such adverse impacts of unilateral coercive measures on the 
enjoyment of the right to an adequate standard of living may be found in various 
reports and studies. For example, regarding Cuba, the Personal Representative of 
the UN High Commissioner for Human Rights stated that

[t]he restrictions imposed by the embargo help to deprive Cuba of vital access 
to medicines, new scientific and medical technology, food, chemical water 
treatment and electricity.47

Germane to the right to an adequate standard of living is the right to water, accord-
ing to the Human Rights Council.48 The vulnerability of the right to water to eco-
nomic sanctions has been highlighted by the CESCR, when it called States parties 
to the ICESCR to refrain from imposing embargoes or similar measures that pre-
vent the supply of water, as well as the goods and services essential for securing 
the right to water.49 As an actual example of such effects, one may refer to the UN 
Human Rights Committee’s finding in 2010 that the effects of the blockade on the 
civilian population in the Gaza Strip included inter alia “restrictions on the access 
to sufficient drinking water and adequate sanitation.”50

5.  Right to health

The right to health is probably one of the most likely to be affected by sanctions, 
as was stated in a series of resolutions of UN organs and bodies, including the 
General Assembly51 and the Human Rights Council,52 as well as in UN reports.53 
For instance, in 2000 the Sub-commission on Human Rights cited “deteriorating 
humanitarian conditions in countries which have been affected by heavy sanc-
tions, including embargoes, particularly as evidenced in increasing rates of child 
malnutrition and mortality and deteriorating health indicators.”54

The actual impact on the enjoyment of the right to health of the decade-long 
embargo on Iraq has been widely documented.55 Studies focusing on other coun-
tries targeted by economic sanctions point to the same negative effects on the right 
to health, mostly either through shortage of medical supplies or through damage 
to the health infrastructure.56 The CESCR, in its General Comment 8, mentioned 
that sanctions, here taken to refer to unilateral coercive measures, may “severely 
interfere with the functioning of basic health . . . systems.” More specifically, the 
same committee, in General Comment 14 on the right to health, urged States par-
ties to the Covenant to

refrain at all times from imposing embargoes or similar measures restricting 
the supply of another State with adequate medicines and medical equipment. 
Restrictions on such goods should never be used as an instrument of political 
and economic pressure.57
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In that context, it is important to recall that the right to health is commonly under-
stood as containing an obligation on States to respect the right to health, which in 
turn is assumed to impose a legal obligation on States to take reasonable meas-
ures to ensure that the consequences of their actions are not harmful to the health 
of persons in jurisdictions other than their own.58 In other words, as explained 
by the UN Special Rapporteur on the Right to Health, “international assistance 
and cooperation require that all those [States] in a position to assist should, first, 
refrain from acts that make it more difficult for the poor to realise their right to 
health.”59

The precise nature and extent of this obligation to refrain from any action that 
would be harmful to the health of persons in other jurisdictions is still subject to 
some controversy.60 However, it appears reasonable to assume that the obliga-
tions of States to respect, at the very least, the “core content” of the right to health 
extend to a requirement to structure any sanctions regime “in a way that does not 
undermine the availability and accessibility of basic health facilities, goods and 
services on a non-discriminatory basis.”61 In its order on provisional measures in 
the Alleged violations of the 1955 Treaty of Amity (Iran v. USA) case, the ICJ has 
found that

restrictions on the importation and purchase of goods required for humanitar-
ian needs, such as foodstuffs and medicines, including life-saving medicines, 
treatment for chronic disease or preventive care, and medical equipment may 
have a serious detrimental impact on the health and lives of individuals on 
the territory of Iran.62

6.  Right to education

The CESCR has noted in its General Comment 8 that economic sanctions may 
severely interfere with the functioning of the education system,63 thus impacting 
the right to education as guaranteed in Article 13 of the Covenant on Economic, 
Social and Cultural Rights.

The actual effects of the UN embargo on Iraq in the 1990s on the enjoyment of 
the right to education have been comprehensively studied.64 Another, more recent, 
documented example, is the case of the sanctions adopted against Iran (before the 
nuclear deal of 2015), where the decrease of access of Iranian women to higher 
education as a consequence of economic sanctions was witnessed in a report 
issued by the Advisory Committee of the Human Rights Council.65

III. Reforms in the UN and EU practice of sanctions

1.  The United Nations system

In 1995, the five permanent members of the UN Security Council issued a policy 
statement stating that “future sanctions regime[s] should be directed to minimize 
unintended adverse side-effects of sanctions on the most vulnerable segments of 
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targeted countries” and “the short- and long-term humanitarian consequences of 
sanctions” should be factored into designing such programs.66 In line with such 
statements, there is a pattern of Council action supporting the idea that the Council 
accepts that it is bound to observe humanitarian limits in its application of sanc-
tions.67 In his 1999 report on the work of the United Nations, then UN Secretary- 
General Kofi Annan stressed on a related note that:

[i]t is increasingly accepted that the design and implementation of sanctions 
mandated by the Security Council need to be improved, and their humani-
tarian costs to civilian populations reduced as far as possible. This can be 
achieved by more selective targeting of sanctions, as proponents of so-called 
“smart sanctions” have urged, or by incorporating appropriate and care-
fully thought through humanitarian exceptions directly in Security Council 
resolutions.68

The UN system therefore decided to renounce the use of comprehensive sanctions, 
and to focus on “targeted” sanctions, which has largely addressed concerns about 
unintended human rights consequences.69 Over time, assessments and preassess-
ments have been conducted, and there has been a steady move toward standard-
izing humanitarian exemptions. However, further steps have been recently called 
for by States advocating that all UN sanctions regimes and measures should be 
periodically reviewed by the Security Council, which should also conduct peri-
odic reviews of listed individuals and entities in all sanctions regimes to ensure 
that information is up to date and that the listings remain appropriate.70

As far as remedies for victims (and forums available to seek redress) are con-
cerned, there are within the UN system certain options, under the form of sev-
eral treaty-based mechanisms potentially allowing individuals to pursue claims 
against States based on violations of human rights.71 Some of these mechanisms 
are a priori relevant to the situation of persons whose human rights have been 
infringed by economic sanctions. It must however be emphasized that in certain 
cases such mechanisms may be unavailable due to a failure from certain States 
having recourse to economic sanctions to ratify the relevant human rights treaty 
or protocol.

It can be assumed that individuals adversely affected in their enjoyment of 
human rights by unilateral sanctions could lodge complaints against the targeting 
State(s) before the Human Rights Committees established by the First Optional 
Protocol to the International Covenant on Civil and Political Rights (ICCPR) and 
the International Covenant on Economic, Social and Cultural Rights (ICESCR), 
respectively, to the extent that the targeting State(s) have ratified the Optional 
Protocol(s). Each committee may consider individual communications alleging 
violations of any of the rights set forth in the Covenant concerned.72 In the case 
of economic sanctions, this may raise jurisdictional issues insofar as the persons 
concerned would arguably not be “under the jurisdiction” of the targeting State, 
which leads to the question of extraterritorial applicability of the Optional Proto-
cols. The issue is dealt with in Section IV of the present chapter. Be it as it may, 
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it is noteworthy that although decisions of the committees are not legally binding, 
these may call the State found in violation of its obligations under the Covenant(s) 
to submit information in its subsequent periodic report on any measures it has 
taken to respond to the committee’s views or recommendations.73

The role of the Special Procedures of the UN Human Rights Council in the con-
sideration of human rights violations linked to the imposition of sanctions is also 
to be highlighted. The UN Special Rapporteur on the negative impact of unilateral 
coercive measures on the enjoyment of human rights, appointed in 2014, is empow-
ered to act on individual cases by sending communications to the State(s) concerned 
to bring violations and abuses to its attention. Other special procedures, to their 
extent that their mandate is of relevance to some aspects of infringements of human 
rights related to the imposition of sanctions, may also be addressees of such com-
munications. The Human Rights Council Complaint Procedure, as another forum 
to address consistent patterns of gross and reliably attested violations of all human 
rights, may also be considered of relevance in certain cases of sanctions regimes.

2.  The European Union

The EU in its sanctions practice, implemented within the legal framework of the 
EU’s Common Foreign and Security Policy (CFSP),74 has over time developed 
guidelines to ensure the existence of an appropriate legal basis for the imposi-
tion of each given sanctions measures and to ensure the availability of effective 
humanitarian exemptions and judicial forums for affected persons to seek reme-
dies and redress. The Council of the European Union has underlined its principled 
position that

the introduction and implementation of restrictive measures must always be 
in accordance with international law. They must respect human rights and 
fundamental freedoms, in particular due process and the right to an effec-
tive remedy. The measures imposed must always be proportionate to their 
objective.75

The Council has also emphasized the importance

that the legal instruments on financial restrictions, restrictions on admission 
and other restrictive measures make provision for appropriate exemptions 
to take account of in particular basic needs of targeted persons, legal fees, 
extraordinary expenses or, where applicable, humanitarian needs or interna-
tional obligations, including as host nations of international organisations or 
the OSCE, with regard to the various restrictive measures taken.76

European Union sanctions are now also routinely kept under regular review to 
assess their impact and effectiveness.77

As far as remedies and redress are concerned, EU sanctions are subject in prin-
ciple to full-scope judicial review before the EU General Court and on appeal 
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before the European Court of Justice (ECJ). This applies equally to measures 
taken in implementation of UN Security Council resolutions under Chapter VII 
of the UN Charter and to “autonomous” EU measures, as was made clear in the 
famous Kadi case.78 The courts of the EU have developed over time a rich juris-
prudence in cases brought by individuals or entities subject to sanctions, and in 
some cases the applicants have actually obtained their “de-listing,” even if the pro-
portion of successful challenges remains limited. There are dozens of new actions 
for annulment brought each year before the EU General Court.79 It is not unsafe to 
assume that the evolution of EU sanctions toward better taking into consideration 
of human rights standards and due process has been driven to a large extent by the 
jurisprudence of the EU Court’s ruling on appeals by targeted parties.

The central provision governing direct actions for judicial review of European 
Union measures before the EU General Court and the European Court of Justice 
(ECJ) is Article 263 of the Treaty on the Functioning of the European Union 
(TFEU), which allows natural or legal persons to seek the review of the legality 
of acts of EU organs.80 It is expressly provided for the competence of the EU Gen-
eral Court and the ECJ to review the legality of decisions providing for restrictive 
measures against natural and legal persons adopted on the basis of the Union’s 
CFSP. EU sanctions may also be challenged indirectly, through references for a 
preliminary ruling under Article 267 TFEU, when an issue of interpretation of EU 
sanctions legislation arises in proceedings before a national judge of one of the 27 
EU Member States.

Regarding the various grounds for review, it is to be noted that an EU restric-
tive measure may be annulled if the EU institution concerned is found to have 
“misused its power.” This may be an abuse of power where a power is used for 
purposes other than that for which it was granted. Another ground for annulment 
is a manifest error of assessment.81 This requires EU measures to be substan-
tiated by the evidence provided, and for that evidence to be accurate, reliable, 
consistent, and sufficiently complete. The third heading of review is “rights of 
process.” These include the right to know the reasons for a legal measure, the 
rights to a hearing where one’s interests are restricted, protection of one’s rights 
of defense in the case of possible sanction, and, finally, the right to administration 
of one’s affairs with due care by the EU institutions. The final heading of review is 
infringement of the EU Treaties or any rule of law relating to its application. This 
includes breach of any substantive provision of EU law and violation of funda-
mental rights. It also encompasses EU legal principles developed by the Court of 
Justice, namely nondiscrimination, proportionality, legal certainty, and protection 
of legitimate expectations.82

The judicial review exercised by the courts of the EU does not extend, however, 
to a review of the general motivations underlying the political decision to imple-
ment a sanctions regime or blacklist a person. This means that EU political institu-
tions “have broad discretion in defining the general criteria which are to determine 
the scope of targeted persons, entities and activities.”83 Therefore, it appears that 
the courts of the EU do not commonly, and are unlikely to, address the legality 
of EU sanctions from the viewpoint of their compliance with international law,84 
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whilst such compliance is put forward by the EU Council itself when it asserts 
that “the introduction and implementation of restrictive measures must always be 
in accordance with international law.”85

Even if no precedent exists, it seems uncontroversial that an action for annul-
ment of EU restrictive measures against a specific country may also be brought 
before the EU courts by the government of a targeted State. It seems indeed estab-
lished that a third State (non-EU-member) can bring proceedings before the Gen-
eral Court/ECJ under Article 263 TFEU, provided that the State concerned meets 
the standing requirements set in that article, i.e., that the measure complained of 
is of “direct concern” to it.86

What remains unsettled is whether individuals or entities found to have been 
unlawfully subject to EU sanctions could be awarded damages before EU courts. 
The possibility of such compensation is provided for by Article 268 TFEU, under 
which private parties may bring actions for damages before the General Court 
alleging a noncontractual liability of the EU.87 There are, however, very few cases 
where EU courts have granted damages to victims of wrongful EU sanctions.88

IV. Do States and international organizations have 
extraterritorial obligations in respect of sanctions?

The question is still debated whether States’ obligations under the Covenant on 
Economic, Social and Cultural Rights extend extraterritorially

to the point at which a state imposing sanctions might be held responsible for 
any consequential deprivation (of the right to food or health care for example) 
even if the sanctioning state exercised no formal jurisdiction or control over 
the population concerned.89

Some commentators have stressed that strong and convergent legal arguments 
might support a positive answer to that question. First, is has been observed that

it is now widely agreed that human rights treaties may, in principle, impose 
on States parties obligations not only when they adopt measures applicable 
on their own territory, but also extraterritorial obligations, which may include 
positive obligations going insofar as the State can influence situations located 
abroad.90

It seems actually difficult to deny that sanctions come within the category of situ-
ations where States “can influence situations located abroad.”91 Also, it is now 
well established that the effective realization of, and respect for, human rights 
implies the existence of extraterritorial obligations of States when enacting uni-
lateral coercive measures; the Human Rights Committee found in that respect that

[i]t would be unconscionable to so interpret the responsibility under article 2 
of the Covenant [on Civil and Political Rights] as to permit a State party to 
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perpetrate violations of the Covenant on the territory of another State, which 
violations it could not perpetrate on its own territory.92

It can be deemed significant that the ICESCR does not contain territorial or jurisdic-
tional limitations to its scope of application.93 Whereas Article 2(1) of the ICCPR sets 
out the obligation of States parties to respect and ensure the rights of all individuals 
“within its territory and subject to its jurisdiction’, the parallel provision in Article 
2(1) of the ICESCR avoids any reference to “jurisdiction” or “territory.”94 Further-
more, the ICESCR, in a language that has no equivalent in the corresponding provi-
sion of the ICCPR, imposes an obligation upon all States to “take steps, individually 
and through international assistance and cooperation” with a view to achieving the 
full realization of the rights recognized on a progressive basis.95 This clearly implies 
that States parties assume certain obligations of an external or international nature.96 
This in turn supports the view that the ICESCR sets forth certain extraterritorial obli-
gations for State parties, i.e., in respect of individuals in third States.97

Another plausible argument is that the concept of “jurisdiction,” as a criterion 
(alternative to “territory”) for the applicability of human rights legal obligations 
of States, has been extended over time to address satisfactorily situations where 
a restrictive application of the territorial or jurisdictional requirements in the rel-
evant treaty would have prevented the application of the treaty. Thus, jurisdiction 
has been established with respect to “occupied” territory98 and to territory over 
which a State assumes some form of “effective control.”99 Taking these findings 
further, and applying these to situations where the measures complained of (i.e., 
sanctions) have extraterritorial effects by their very nature, it may be reasonably 
argued that a State imposing sanctions should incur liability for violations of 
human rights even if it does not exercise formal “jurisdiction” or “control” over 
the population or the territory targeted.100

Further, the affirmation of the existence of extraterritorial human rights obliga-
tions of States would be consonant with the customary international law rule that 
prohibits a State from allowing its territory to be used to cause damage on the 
territory of another State, a requirement that has gained particular relevance in 
international environmental law101 and may be deemed relevant to the field of pro-
tection of human rights.102 Also, arguments in favor of extraterritorial obligations 
under human rights treaties are fully consistent with the actual practice of the 
CESCR. General Comment No. 8 of the CESCR, already quoted, sets out certain 
obligations on “parties responsible for the imposition, maintenance or implemen-
tation of the sanctions,” “whether it be the international community, an interna-
tional or regional organization, or a State or group of States.”103 Among these 
obligations flowing “from the recognition of economic, social and cultural human 
rights,” the Committee identified the obligation to respond “to any disproportion-
ate suffering experienced by vulnerable groups within the targeted country.”104 
The CESCR expressed the view that

when an external party takes upon itself even partial responsibility for the 
situation within a country (whether under Chapter VII of the Charter or 
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otherwise), it also unavoidably assumes a responsibility to do all within its 
powers to protect the economic, social and cultural rights of the affected 
population.105

This implies that a State imposing sanctions, insofar as it practically assumes 
even “partial responsibility for the situation within” the targeted country, is also 
necessarily and ipso facto under an obligation to protect the economic, social, and 
cultural rights of the affected population.

Other findings of the CESCR point to the same direction. In its general com-
ment on the right to the highest attainable standard of health, the commit-
tee emphasized that “States parties should refrain at all times from imposing 
embargoes or similar measures restricting the supply of another state with ade-
quate medicines and medical equipment.”106 This position taken by the com-
mittee, it has been noted, “may be interpreted as an implicit recognition of 
extraterritorial human rights obligations” in the area of economic, social and 
cultural rights.107

As far as the Human Rights Committees established under the Optional Pro-
tocols to both the ICCPR and ICESCR are concerned, it has been noted that a 
jurisdictional issue may arise, since the Optional Protocols require that authors of 
communications be under the jurisdiction of the State responsible for the violation 
(which, again, must have ratified both the Covenant concerned and its Optional 
Protocol). It is unclear whether this requirement acts as a bar to the filing of a 
communication against States when they violate a protected right beyond their 
borders.108 It has been observed with respect to the Optional Protocol to the ICE-
SCR that:

In practice, however, extraterritorial application under the Optional Protocol 
should not be ruled out. A number of scholars have suggested ways in which 
states may be bound by their obligations under the Covenant when acting 
extraterritorially. The jurisprudence of other international bodies, including 
the Human Rights Committee and the International Court of Justice, shows 
that it is possible to hold governments to account if they violate the fun-
damental rights of persons who live outside their borders. Regional bodies, 
such as the European Court of Human Rights, made analogous observations. 
The Committee on Economic, Social and Cultural Rights has itself consid-
ered extraterritoriality. In its General Comment 15 on the Right to Water, 
for example, it made clear that a state should not deprive another state of 
its capacity to guarantee the right to water of its residents, for example by 
diverting water courses in a border area.51 In its Concluding Observations 
on periodic reviews of states parties, the Committee has clearly indicated that 
jurisdiction includes ‘any territory over which a State Party has geographi-
cal, functional or personal jurisdiction’. In light of the above, the Committee 
could chose to accept communications from individuals whose rights under 
the Covenant have been violated and who live outside the territory of the state 
party that they allege is responsible.109
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It is therefore reasonable to assume that, in the case of unilateral sanctions, com-
plaints against targeting State(s) brought by individuals nationals of (or residing 
in) other States may be admissible.

Conclusion

There have been in recent years significant developments within the UN system 
and outside of it (e.g. in the European Union), to better ensure respect for human 
rights in the imposition of economic sanctions, with mixed results. It may be 
deplored that the level of protection now commonly available to targets of UN or 
EU sanctions is not matched by an acceptable, even minimal, level of protection 
in cases of other “unilateral” sanctions. Most non-EU unilateral sanctions, espe-
cially those enacted by the main country user of sanctions, are imposed without 
any meaningful mechanism for judicial review, remedies and redress, or effec-
tive and functioning humanitarian exemptions, being in place. This means that 
entire countries and their populations under certain sanctions regimes are almost 
entirely (and effectively) deprived of any competent legal forum before which 
they could seek to obtain remedies and redress.110

The present author is also of the view that, beyond the relevance of certain 
human rights mechanisms and fora that could be used by victims of sanctions-
related human rights violations, the general principles of State responsibility (and/
or the responsibility of international organizations as the case may be) may find 
application in cases of damage caused on a targeted country by the application 
of economic sanctions by State(s) (or international organizations). There is no 
reason to exclude the basic principle in Article 1 of the ILC Articles on State 
Responsibility, that “[e]very internationally wrongful act of a State entails the 
international responsibility of that State”111, in instances of wrongful acts of a 
State entailing damages to human rights of persons or populations of targeted 
countries. In relation to the international responsibility of a State for unlawful 
acts, it has even been observed that a State “is under the duty to control the activi-
ties of private persons within its State territory and the duty is no less applicable 
where the harm is caused to persons or other legal interests within the territory of 
another State.”112 Arguably, the same duty shall apply a fortiori to economic sanc-
tions that are directly attributable to the State, especially. Unlawful assertion of 
jurisdiction through extraterritorial application of domestic (sanctions) measures, 
to the extent that it results in adverse effects (economic or otherwise) on third 
countries, shall also entail the international responsibility of the targeting State.
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Introduction

The US withdrawal from the Joint Comprehensive Plan of Action (JCPOA) – the 
landmark nuclear agreement signed in July 2015 – has marked the end of the coor-
dinated lifting of nuclear related sanctions endorsed by the UN Security Council 
with Resolution 2231 (2015).1 By expressing its deep regret for the US announce-
ment, the European Union (EU) declared to remain committed to the continued 
full and effective implementation of the nuclear deal, as long as Iran continued to 
implement its nuclear related commitments.2

In announcing the US withdrawal from the JCPOA, President Donald Trump 
issued a Presidential Memorandum reimposing “all United States sanctions lifted 
or waived in connection with the JCPOA”3 within 180 days. These sanctions – 
which included both “primary” and “secondary” sanctions – were to be imple-
mented in two phases: phase one entered into effect 90 days later on August 7, 
2018, for various non-energy-related sanctions, while phase two began 180 days 
later on, November 5, 2018, for the remaining sanctions.4 The EU responded to 
the reimposition of the so-called secondary sanctions by the US with the update of 
the Blocking Regulation, as a countermeasure vis-à-vis the illegal extraterritorial 
effect of such measures.5

The application of secondary sanctions, targeting activities of non-US persons 
with no connection to the US, has proven highly controversial. Insofar as they 
constitute exercise of jurisdiction on an extraterritorial basis, they raise concerns 
from the viewpoint of international law, as they may violate, inter alia, the princi-
ple of nonintervention in the internal affairs of other States.6 The European refusal 
to recognize the effects of this type of sanction is not a new phenomenon: the 
Blocking Regulation was originally approved in 19967 to counteract the effects 
of certain extraterritorial sanctions adopted by the US vis-à-vis Cuba, Libya, and 
Iran. At that time, similar initiatives were undertaken by Canada and Mexico.8

The purpose of this chapter is to offer an overview of the different generations 
of the US “extraterritorial sanctions,” with a focus on the different positions con-
cerning their legality from an international law viewpoint. It is also important to 
assess the effectiveness of the initiatives taken by the EU, by way of countermeas-
ure, in order to neutralize the effects of US extraterritorial jurisdiction. The new 

4 Legality of extraterritorial 
sanctions

Mirko Sossai
Legality of extraterritorial sanctions Mirko Sossai



Legality of extraterritorial sanctions 63

scenario opened by the US announcement on the withdrawal from the Iran nuclear 
deal has brought additional legal complexity: SWIFT, the Belgian company pro-
viding an international system for facilitating cross-border payments, has become 
the symbol of how companies risked being caught in a transatlantic dilemma in 
relation to the decisions made once the US financial sanctions have entered into 
force.

I. Different “generations” of US extraterritorial sanctions

The organizing principles of the coercive measures taken by the US against Iran 
are the distinction between primary and secondary sanctions, based on the identity 
of the targets, on the one hand, and the distinction based on the purpose between 
nuclear and nonnuclear ones, on the other.9

In other words, secondary sanctions are supplementary to primary sanctions, 
which restrict economic relations directly between an imposing State – and its 
own individuals and companies – and a target of the sanctions: it presupposes that 
third-party countries have not instituted comparable sanctions to prohibit their 
own citizens and companies from doing business with the target State.10

The specific legal nature of US autonomous sanctions needs to be understood 
against the background of the complex framework of unilateral and multilateral 
actions against Iran’s nuclear program. This has been a paradigmatic example of 
the cumulative effect of different layers of sanctions, where unilateral measures –  
by the US, the EU, and other countries – supplemented and expanded UN  
sanctions.11 As for the content, they show the shift in focus regarding the use of 
financial sanctions in order to isolate the target State from the credit and monetary 
markets.12

If autonomous sanctions – either adopted by individual states or by regional 
organizations – coexist with UN sanctions, then a key question arises as to whether 
the former should be qualified as enforcement measures on the basis of UN sanc-
tions or, rather, as additional measures, whose legality needs to be appreciated 
under general international law. In this second scenario, autonomous sanctions 
may be regarded as acts of retorsion if they constitute “unfriendly” conduct not 
inconsistent with any international obligation; if unlawful, they can be justified as 
countermeasures.

Apt characterization is essential to determine the legal status and effects of 
unilateral coercive measures as well as their potential continuation after termina-
tion of UN sanctions. Moreover, the requirement of proportionality operates on 
the basis of different standards: while countermeasures must be commensurate 
with the injury suffered and the gravity of the wrongful act, the evaluation of 
UN sanctions should be conducted on the basis of the objectives to be achieved, 
taking into account the possible adverse humanitarian consequences.13 An assess-
ment on the legality of the economic sanctions vis-à-vis Iran would require to 
determine if the US were entitled to take countermeasures as a reaction to an 
alleged breach of international law, i.e., the interdependent obligations under the 
Treaty on the Non-Proliferation of Nuclear Weapons,14 and whether recourse to 
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countermeasures remains open to States once the UN Security Council has taken 
action under Chapter VII.15

It remains that, since the beginning of the 1980s, a specific feature of US sanc-
tions is that they have been aimed at increasing the economic isolation of the 
targeted States by intervening in the commercial and financial relations among 
actors that are not active within its jurisdiction. Such measures have been quali-
fied as extraterritorial in the sense that they seek to affect the conduct of foreign 
persons outside the US. The goal of “universalizing” its primary sanctions has 
resulted in an attempt to reduce the discretion that third States could exercise in 
their foreign policy vis-à-vis the targeted State.16

1.  The first generation

The extraterritoriality of the US secondary sanctions has progressively expanded 
during the last three decades, to the extent that it is possible to identify at least two 
generations. Although broad, the “first generation” of extraterritorial measures 
introduced in the 1980s and 1990s were relatively precise in their stated scope and 
in their enforcement.17 The paradigmatic example was represented by the enact-
ment of “secondary boycotts” and export controls: provided that the unilateral 
decision not to export goods to another country is of limited usefulness if other 
States do not join it, the US has attempted to prohibit companies incorporated in 
third States from exporting to the State that had already been subject to a “pri-
mary” boycott.18

The 1982 Soviet Pipeline Regulations – an embargo on the supply of pipeline 
equipment aimed at inducing the USSR to adopt a less intrusive attitude toward 
Poland – received broad criticism because it included in its scope of applica-
tion foreign subsidiaries of US companies.19 Even more numerous negative reac-
tions were directed against the extraterritorial nature of both the Helms-Burton 
Act20 and the Iran and Libya Sanctions Act (ILSA) of 1996.21 Title III of the 
Helms-Burton Act authorizes civil suits by US nationals against any individual 
or entity – regardless of their nationality – that “traffics” in property that has been 
confiscated by the Cuban government following the 1959 socialist revolution. 
A separate title of the statute requires the US Secretary of State to deny visas to 
any corporate officer or controlling shareholder of a company that has trafficked 
in a US national’s property confiscated by the Cuban government.22 As for ILSA, 
the act imposed sanctions on any foreign person or entity investing more than 
$20 million in either Iran or Libya to support the development of its petroleum 
resources.

In an attempt to resist the extraterritorial reach of secondary sanctions, the EU 
even initiated WTO dispute settlement proceedings, complaining that the extra-
territorial effects of the act were inconsistent with the international obligations of 
the US under GATT 1994 and GATS. In April 1997, the US and the EU decided 
to settle the dispute by concluding a series of “understandings” aimed at suspend-
ing the effects of Helms-Burton on European companies.23 Since then, Title III 
of the Helms-Burton Act has been fully waived by every US president not only 
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because of the opposition from the international community but also because of 
fears that it could create chaos in the US court system with a flood of lawsuits. 
However, in 2019 the US Secretary of State Mike Pompeo, in an unprecedented 
move, announced the decision to not renew the waiver:24 both Canada and the 
EU reacted considering “the extraterritorial application of unilateral Cuba-related 
measures contrary to international law.”25

The issue of the legality of extraterritorial measures was brought to universal 
attention within the context of the UN General Assembly. Since 1992, a resolu-
tion on the “necessity of ending the economic, commercial and financial embargo 
imposed by the United States of America against Cuba” has received increas-
ing support year by year: significantly, concern has been expressed vis-à-vis “the 
promulgation and application . . . of laws and regulations whose extraterritorial 
effects affect the sovereignty of other States and the legitimate interests of entities 
or persons under their jurisdiction, as well as the freedom of trade and naviga-
tion.”26 However, it is important to bear in mind that the UN General Assem-
bly actually appears much more divided when voting on resolutions condemning 
“unilateral coercive measures,” which are introduced on a regular basis by the 
Non-Aligned Movement and the Group of 77.27

2.  The second generation

The second generation of extraterritorial sanctions has been characterized by the 
focus on the financial sector.28 The paradigmatic example of such a development 
is represented by the US sanctions against Iran: not only did the Comprehensive 
Iran Sanctions, Accountability, and Divestment Act of 2010 (CISADA) include 
restrictions on the supply of refined petroleum and refining equipment or services 
by foreign or domestic persons and entities, but it also imposed serious limits on 
foreign financial institutions’ access to the US financial system if they engaged in 
certain transactions involving Iran.29

The enactment by the US Congress of the Countering America’s Adversaries 
Through Sanctions Act (CAATSA) in July 2017 – which contained sanctions tar-
geting Russia, North Korea, and Iran – marked a further evolution: as for Russia, 
not only did the new piece of legislation codify existing sanctions against Rus-
sia, but it also imposed new coercive measures and restricted the US President’s 
authority to modify or eliminate these sanctions without congressional approval.30 
As concerns their extraterritorial reach, non-US persons face potential secondary 
sanctions risk if they enter into or facilitate “significant” transactions for or on 
behalf of targeted persons and entities.

What characterizes the second wave of US economic sanctions is that they 
include not only limits on trade, i.e., restrictions on particular exports or imports, 
but, most importantly, the blocking of assets and interest in assets subject to US 
jurisdiction; limits on access to the US financial system, including limiting or 
prohibiting transactions involving US individuals and businesses; and restrictions 
on private and government loans, investments, insurance, and underwriting.31 
Although the sanctions programs are administered by several US government 
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agencies, the primary administrator is the Treasury Department’s Office of For-
eign Assets Control (OFAC), which publishes the list of so-called Specially Des-
ignated Nationals (the SDN List) and enforces these measures. OFAC and the 
US Department of Justice have targeted non-US financial institutions in a series 
of high-profile sanctions enforcement actions over the last decade. The compre-
hensive settlement with the PNB Paribas – accused of violating US sanctions 
against Iran, Sudan, Burma, and Cuba from 2005 to 2012 – demonstrated how 
OFAC effectively and aggressively applied US sanctions law to foreign institu-
tions incorporated and doing business abroad; the French bank acknowledged the 
violations and also agreed to pay a total of $8.97 billion (USD).32

The point has been made that this new generation of sanctions is characterized 
by a “chilling effect,” as banks and corporations declined to engage in legally 
permissible transactions because legislation is unclear, and the consequences in 
case of violation would be catastrophic.33 In the three-year period between the 
lifting of secondary sanctions against Iran in 2016 and their reimposition in 2018, 
reports stressed the difficulties in navigating the complex web of residual sanc-
tions within Iran’s opaque economy: “Due diligence is costly and cumbersome, 
and its standard is ill-defined, adversely affecting businesses’ risk-reward calculus 
of trying to comply while operating within the Iranian economy’s opaque owner-
ship structure.”34 European financial institutions were hesitant to play a role in any 
transactions with Iran, as the basis for the previous heavy fines were, put in gen-
eral terms, actions or omissions by which they assisted their customers to make 
payments that involved the US financial system.

The Financial Action Task Force (FATF) has used the term “de-risking” to 
describe this phenomenon: it refers to the practice of financial institutions ter-
minating or restricting business relationships with clients or categories of cli-
ents to avoid, rather than manage, risk.35 In the period of relaxation in the US 
sanctions policy vis-à-vis Iran, the ambiguities concerning dollar-clearing trans-
actions played a significant role in explaining the difficulties in taking advan-
tage of the business opportunities in Iran. Significantly, OFAC had to publish 
additional guidance on the US dollar transactions and appropriate due diligence 
by non-US persons engaging in business involving Iran: it clarified that foreign 
financial institutions, including foreign-incorporated subsidiaries of US financial 
institutions, could process transactions denominated in US dollars or maintain US 
dollar-denominated accounts involving Iran, so long as the transactions do not 
involve, directly or indirectly, the US financial guarantee fund, in order to facili-
tate international finance for small- and medium-sized investments.36

II. Do EU restrictive measures have extraterritorial  
effects too?

Given that the EU “has condemned the extra-territorial application of third 
country’s legislation imposing restrictive measures which purports to regulate 
the activities of natural and legal persons under the jurisdiction of the Member 
States of the European Union,” it comes with no surprise that the EU Sanctions 
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Guidelines stress that the EU “will refrain from adopting legislative instruments 
having extra-territorial application in breach of international law.”37

The same document makes clear that the application of EU restrictive measures 
is limited to situations where links exist with the EU. The standard clause setting 
out to what extent an EU regulation concerning restrictive measures should apply 
covers the territory of the EU, including its airspace; aircrafts or vessels of Mem-
ber States; nationals of Member States, inside or outside the territory of the EU; 
companies and other entities incorporated or constituted under Member States’ 
law; or any business done in whole or in part within the EU.38

It follows that usually non-EU subsidiaries of an EU parent company are not 
subject to the European restrictive measures if they are incorporated outside the 
EU, and if they do not do business in the EU. Therefore, EU guidelines warn enti-
ties incorporated in an EU Member State against using “a company that it controls 
as a tool to circumvent a prohibition, including where that company is not incor-
porated in the EU” or giving instructions to such effect.39

It has been observed that the EU has sought to expand the jurisdictional scope 
of its restrictive measures in an indirect manner by inviting certain third countries 
to align with its imposed sanctions.40 Since the mid-1990s, the EU has been suc-
cessful in involving a considerable number of neighboring countries, particularly 
candidate States, potential candidates, and members of the European Economic 
Area (EEA).41 However, third States might be reluctant in joining the EU restric-
tive measures: with the notable absence of Serbia and Turkey, only Montenegro, 
Albania, Norway, and Ukraine aligned themselves with the most recent sanctions 
against Russia. It might happen that nonalignment is due to time pressure, or that 
an aligning government decided to settle on a policy of not taking part in EU dec-
larations about the sanctions.42 In principle, under international law third States 
remain free to decide whether to join EU sanctions or not; however, in the light of 
the principle of good faith, candidate countries having started accession negotia-
tions are under certain not to intentionally undermine the Common Foreign and 
Security Policy (CFSP).43

III. A transatlantic divide on the legality of  
secondary sanctions

Secondary sanctions are to be generally defined as those that expose foreign natu-
ral and legal persons in third countries to sanctions when they conduct business 
with individuals, groups, regimes, or countries that are the target of the “primary” 
sanctions regime.44 They fall within the category of extraterritorial measures in 
that they correspond to situations where a State enacts and enforces laws and 
regulations aimed at controlling the conduct of entities that are situated outside 
its territory, overriding the power of the territorial sovereign to regulate the same 
course of conduct.45

The basic question remains the one identified by Andrea Bianchi more than two 
decades ago: to what extent, in the absence of an international agreement, can the 
regulating State lawfully impose, under international law, obligations on foreign 
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subjects – be they natural persons or corporate entities – or pretend to regulate 
transactions carried out well outside its territory?46

It has been correctly observed that the issue of extraterritoriality further exac-
erbates the question of the legality of unilateral nonforcible measures in case of 
violations of erga omnes obligations, i.e., obligations due to the international 
community as a whole.47 It is important to situate the question of the jurisdic-
tional scope of such measures against the background of the tension between an 
understanding of sanctions as coercive measures imposed by centralized authori-
ties, like the UN, and the autonomous attempts by third states to enforce self-
defined community norms outside of the institutional collective security regime. 
Assuming that only the UN and competent regional organizations have the power 
to impose collective measures that bind all Member States to adopt nonforcible 
measures, “no single state has the power to bind other states to act in this way, 
although they may try to enmesh other states and actors by including an extrater-
ritorial element in unilateral non-forcible measures imposed on a target state.”48

The starting point of any discussion on the issue of the jurisdictional scope 
of economic sanctions remains the basic principle of territoriality:49 there is no 
doubt that the principle of nonintervention in the internal affairs of other States 
restricts the extraterritorial exercise of state powers, insofar as it prohibits acts of 
coercion by one state on the territory of another state without the latter’s consent.50 
National laws may be given extraterritorial application, provided that these laws 
could be justified by one of recognized principles under customary international 
law.51 Of course, the application of such principles to concrete situations is open 
to interpretation.

The US has relied on the principle of active personality to claim jurisdiction 
over foreign companies that are owned or controlled by a US person: however, 
the application of the so-called control theory has been largely rejected as con-
trary to international law on the basis of the Barcelona Traction case holding.52 
Alternatively, the authors of the 1996 Helms-Burton Act invoked the controver-
sial effects doctrine, by including a statement in the act that reads as follows: 
“International law recognizes that a nation has the ability to provide for rules of 
law with respect to conduct outside its territory that has or is intended to have sub-
stantial effect within its territory.” However, those efforts were strongly criticized 
in the literature.53 Alternatively, one might wonder whether the Helm-Burton Act 
could be better justified under the protective principle – which protects the State 
from acts perpetrated abroad that jeopardize its sovereignty or its right to political 
independence – as it considered Cuba to be posing a national security threat to the 
US; however, the point has been made that “there is/was apparently no convinc-
ing evidence of terrorist activity sponsored by the Cuban government nor of the 
specific security threat posed by mass migration of Cubans to the United States.”54

Finally, many have argued that secondary sanctions cannot be justified under 
Article XXI (b) of the GATT55 – which excuses a Member State of the WTO 
from measures “it considers necessary for the protection of its essential security 
interests” – even where primary sanctions might satisfy it: the reference to the 
“essential” character of the security interests seems to preclude measures against 
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trading partners which have a very “indirect, remote, and attenuated” relationship 
to the them.56

The controversies on the legal basis of secondary sanctions should not lead 
to the conclusion of their unlawful nature in any circumstances. An author has 
suggested that a wide range of such measures might be permissible “if tailored 
to regulate exclusively on ‘terrinational’ grounds, on the combined basis of ter-
ritorial and nationality jurisdiction.”57 Still, the amount of protest vis-à-vis the 
content of certain measures aimed at exercising authority over foreign persons 
and entities should be seen as obstacles to the crystallization of a norm of custom-
ary international law, which would expand extraterritorial jurisdiction for foreign 
policy objectives.58

This seems to find further confirmation in the entry into force of the amend-
ments to the Blocking Regulation on August 7, 2018, which has demonstrated the 
European choice of a confrontation with the US based on the legal terrain; in the 
explanatory memorandum on the draft text, the European Commission observed 
that

Some of the measures which the United States will reactivate against Iran 
have extraterritorial effects and, in so far as they unduly affect the interests 
of natural and legal persons established in the Union and engaging in trade 
and/or the movement of capital and related commercial activities between the 
Union and Iran, they violate international law and impede the attainment of 
the Union’s objectives.59

The EU had introduced the Blocking Statute in 1996 as a countermeasure, 
within the meaning of Article 49 of the Draft Articles on State Responsibility, in 
response to the US extraterritorial sanctions legislation concerning Cuba, Iran, 
and Libya. In August 2018, the Guidance Note to the updated regulation affirms 
that

the Blocking Statute aims to protect the established legal order, the inter-
ests of the Union and the interests of natural and legal persons exercising 
rights under the Treaty on the Functioning of the European Union against the 
unlawful effects of extra-territorial application of such legislation.60

It follows that the EU counteraction points to the unlawful character of the 
secondary sanctions because of their contrariety with the principle of noninterven-
tion. One could have the impression of a continuity in the position of the European 
countries throughout the last two decades. However, in the period 2010–2012, 
EU Member States seemed to manifest acquiescence vis-à-vis the extraterrito-
rial dimension of the US comprehensive Iran sanctions adopted at that time. 
Following the adoption of UNSC Resolution 1929 (2010),61 less than a month 
after President Barack Obama signed CISADA, the EU widened the scope of its 
restrictive measures against Iran in order not only to implement the UN sanctions 
but also to introduce “accompanying measures,” focusing “on the areas of trade,  
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the financial sector, the Iranian transport sector, key sectors in the oil and gas 
industry.”62 Moreover, following intense negotiations with the US,63 the EU Coun-
cil agreed on additional restrictive measures in 2012, which definitely mirrored 
those imposed by the US.64 Interestingly, Regulation 267/2012 prohibited special-
ized financial messaging providers, such as SWIFT, from providing services to 
EU-sanctioned Iranian banks.65

It has been observed that the EU avoided the question of whether US sanctions 
apply to nationals of EU Member States by imposing almost the same restrictions 
itself.66 Others noted67 that when BNP Paribas was under investigation in 2014, 
French President François Hollande wrote to President Obama to complain that the 
expected fine would be disproportionate, but he did not challenge the legitimacy 
of the measure.68 However, it is a shared view that the EU practice should not be 
read as accepting extraterritorial sanctions as legitimate in all circumstances. The 
EU considered the additional restrictive measures adopted in 2010–2012 as tools 
aimed at strengthening the existing UN sanctions, given the dissatisfaction as to 
their impact and effects. At that time, the EU Council stressed that “Iran continues 
to refuse to comply with its international obligations and to fully cooperate with 
IAEA to address concerns on its nuclear programme, and instead continues to vio-
late those obligations.”69 It goes without saying that China and Russia expressed 
strong opposition against the practice of unilateral sanctions, as they contravened 
the principle of sovereign equality of UN Member States, undermined the author-
ity of the UNSC, and was counterproductive to crisis resolution.70

IV. On the legality of the reimposition of sanctions on the 
basis of the JCPOA

One of the most relevant aspects of the JCPOA has been the introduction of a 
“snap back” procedure which ensures sanctions reimposition in case of signifi-
cant nonperformance of the commitments under the deal: this mechanism pro-
vides that, on the basis the notification of “a JCPOA participant State,” the UNSC 
deliberates on a resolution to continue the termination of its sanctions. The conse-
quence of a failure in adopting the decision – for instance because of the negative 
vote of a permanent member – is the reintroduction of the sanctions regime.71 The 
risk of “snap back” represented a relevant variable which influenced decisions 
on business opportunities in Iran: companies were advised to introduce specific 
contractual protections in order to manage risks of snap back.72

However, the US administration did not rely on a “snap back” procedure. The 
concept of proportionality was, on the contrary, invoked in the context of the 
reimposition of what the US regarded only as suspended sanctions against Iran. 
President Trump’s decision to decertify the nuclear deal in October 2017, was 
made on the assumption that the suspension of sanctions was not “appropriate and 
proportionate”73 to the steps that Iran has taken to end its illicit nuclear activities. 
The position of the Trump Administration is that the JCPOA is a deal, definitely 
based on reciprocal commitments, but political and therefore nonbinding. This 
was, of course, due to domestic reasons: the Obama Administration would have 
had difficulties in getting the consent from the US Congress.74
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The reaction of the EU seems to convey a different message on the nature of 
the JCPOA. After the US withdrawal from it, the EU High Representative Fed-
erica Mogherini declared that: “the nuclear deal is not a bilateral agreement and 
it is not in the hands of any single country to terminate it unilaterally.”75 It has 
been observed that the declaration of the High Representative would announce a 
confrontation with the US to be held within the framework of international law. 
In the first place, the EU position seemed to imply that not only does the JCPOA 
possess the nature of a treaty governed by international law, but the deal is also a 
multilateral agreement designed to pursue collective objectives. Second, the EU 
has a legal interest in the implementation of the JCPOA and is entitled to claim 
compliance with it. It follows that only a breach of its commitments by Iran may 
justify a corresponding breach by the other parties.76

Such an alternative view of the legally binding character of the JCPOA is based 
on both the content of its commitments – including that of lifting the UN sanctions 
against Iran – and its peculiar system of implementation. This position, which has 
not attracted much attention in the literature, has the merit of pointing to the dif-
ficulties in justifying a unilateral repudiation of the nuclear deal, given that, under 
Article 60 of the Vienna Convention on the Law of Treaties, the termination of 
a multilateral treaty as a consequence of a breach by one of its parties requires a 
concerted response by all other parties.77

Significantly, although the US Presidential Memorandum noted that “[i]n 2016, 
Iran also twice violated the JCPOA’s heavy water stockpile limits,”78 neither it nor 
the remarks of the US President79 identified any Iranian noncompliance with the 
JCPOA since the beginning of the Trump Administration.

It is to be noted that Iran developed an argument based on the contrariety of the 
US reimposition of sanctions with the JCPOA, as endorsed by UNSC Res. 2231 
(2015), by qualifying US conduct as a serious breach of its legal obligations under 
the UN Charter. Iran’s Ambassador to the UN80 affirmed the binding nature of 
paragraph 2 of Resolution 2231 (2015), in which the UNSC

calls upon all Members States, regional organizations and international 
organizations to take such actions as may be appropriate to support the imple-
mentation of the JCPOA, including by taking actions commensurate with the 
implementation plan set out in the JCPOA and this resolution and by refrain-
ing from actions that undermine implementation of commitments under the 
JCPOA.

That issue is also addressed by ad hoc Judge Momtaz in his declaration attached 
to the order on the request for provisional measures in the case of the Alleged 
violations of the 1955 Treaty of Amity, Economic Relations, and Consular Rights, 
in which he argued that

[i]t is absolutely clear from the opening of the resolution’s operative part, 
immediately preceded by a reference in its preamble to Article 25 of the 
Charter, that the Security Council intended to establish binding obligations 
for all Member States, including the United States.81
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V. The effectiveness of the blocking regulation and other EU 
initiatives

In the transatlantic confrontation on the reimposition of US sanctions, one of the 
most debated issues has been the effectiveness of the Blocking Regulation as a 
mechanism to offset the effects of reinstated US sanctions on Iran, at least from an 
economic or commercial point of view.82 Measures like blocking statutes gener-
ally: (1) forbid compliance with particular US extraterritorial sanctions; (2) pro-
vide for nonrecognition of judgments and administrative determinations that give 
effect to the sanctions; (3) establish a “clawback” cause of action for recovery of 
damages incurred for sanctions violations; and (4) require reporting of activity 
related to the sanctions.83

When the Trump Administration decided that it would no longer suspend Title 
III of the 1996 Helms-Burton Act, the EU announced that it would consider all 
options at its disposal to protect its legitimate interests, including through the use 
of the blocking statute:

The Statute prohibits the enforcement of US courts judgements relating to 
Title III of the Helms-Burton Act within the EU, and allows EU companies 
sued in the US to recover any damage through legal proceedings against US 
claimants before EU courts.84

Still, there has been a clear awareness among EU Member States that the new 
generation of US secondary sanctions, particularly those affecting financial trans-
actions, are more robust and costly for EU corporate entities, in comparison with 
the situation existing in 1996, when the idea of a blocking regulation was con-
ceived.85 The Vice-President of the European Commission, Valdis Dombrovskis, 
who was also in charge of financial stability, financial services, and the capital 
markets union, soon questioned the effectiveness of a revised Blocking Regula-
tion, especially for banks, “given the international nature of the banking system 
and especially the exposure of large systemic banks to US financial system and 
US dollar transactions.”86 As a matter of fact, the Blocking Regulation could do 
nothing to prevent financial institutions that engage in transactions with Iran from 
losing access to the US financial system.

In the period between May and November 2018, the Belgian-based Society for 
Worldwide Interbank Financial Telecommunication (SWIFT), which provides an 
international system for facilitating cross-border payments, faced the dilemma 
of choosing whether to comply with US sanctions or to adhere to the obliga-
tions under the EU Blocking Regulation. The Trump Administration clarified 
that “SWIFT would be subject to US sanctions if it provides financial messaging 
services to certain designated Iranian financial institutions.”87 As the latest and 
most significant wave of sanctions against Iran came into effect, SWIFT eventu-
ally announced the suspension of several Iranian banks from its service, “in the 
interest of the stability and integrity of the global financial system”: a decision 
criticized as “regrettable” by the European Commission.88
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In a joint ministerial statement, the remaining parties to the JCPOA

welcomed practical proposals to maintain and develop payment channels, 
notably the initiative to establish a special purpose vehicle, to facilitate pay-
ments related to Iran’s exports (including oil) and imports, which will assist 
and reassure economic operators pursuing legitimate business with Iran.89

After long discussions, France, the UK, and Germany, with help from the Euro-
pean Commission and the EEAS, launched a new mechanism for facilitat-
ing legitimate trade between European economic operators and Iran called the 
“Instrument in Support of Trade Exchanges” (INSTEX). The joint statement of 
the three foreign ministers made clear that the initial focus was “on the sectors 
most essential to the Iranian population – such as pharmaceutical, medical devices 
and agri-food good,” and that its long term aim was to open up to “economic 
operators from third countries who wish to trade with Iran.”90 High Representative 
Mogherini stressed that “INSTEX is not directed against the US. It will operate 
fully in line with EU and international law and standards on anti-money launder-
ing or countering the financing of terrorism.” At the time of writing, it is too early 
to assess the mechanism; it will seek to reduce the need for transactions between 
the European and Iranian financial systems by allowing European exporters to 
receive payments for sales to Iran from funds that are already within Europe, and 
vice versa.91

Conclusion

The question of the legality of US secondary sanctions, as exorbitant measures 
having extraterritorial effects, needs to be understood against the background of 
the complexities in the implementation of the JCPOA. The convergence between 
the US and the EU in the period 2010–2012, when the European restrictive meas-
ures substantially mirrored the content of US sanctions, cannot be considered as 
expression of an overall acceptance of that type of measure. The challenge posed 
to the deal by the Trump Administration puts the EU in the uncomfortable posi-
tion of “having to choose between its role as guardian of the JCPOA, protecting 
it from interpretative drift, and confronting the US on the issue of good faith in 
living up to its multilateral commitments.”92 After the US withdrawal from the 
nuclear deal, the EU intended for the confrontation with the US to be held within 
the framework of international law: having affirmed the unlawful nature of cer-
tain sanctions reimposed by the US, the EU decided to update the 1996 Blocking 
Regulation as a form of countermeasure under international law. Its effectiveness 
risks to be undermined by the design of the new generation of secondary sanc-
tions, particularly those affecting financial transactions and the banking sector 
in general. It remains that the issue of the jurisdictional scope of unilateral non-
forcible measures needs to be assessed by taking into consideration the inherent 
tension between centralized sanctions and the autonomous measures outside of 
the institutional collective security regime.
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Introduction

There is no doubt that international economic sanctions have become a contem-
porary day-to-day practice, especially for super(economic) powers like the United 
States of America and the European Union. This has been recently illustrated by 
the case brought before the ICJ by Iran against the United States in the Alleged Vio-
lations of the 1955 Treaty of Amity, Commerce and consular rights case. It reveals 
that some actors of the international relations have a peculiar understanding of the 
meaning of the principles of equal sovereignty of States and of noninterference.1

But international economic sanctions are definitely not a new tool in interna-
tional relations. While it is true that such tool has probably never been used as 
intensively as it has been since the 1990s, the practice finds its roots in ancient 
times, and the recourse to it has been regular throughout the ages. This is what 
will be shown in this contribution, which follows a chronological outline, refer-
ring briefly to what was the practice before the twentieth century (Section I), then 
turning to the one between the World War I and the adoption of the UN charter 
(Section II), then to the practice as it developed since the adoption of the UN 
Charter (Section III).

I. Before the twentieth century

The first historically recorded international economic sanction dates back to 432 
B.C., when Pericles, the ruler of Athens, adopted a decree prohibiting the impor-
tation and selling at Athens’s markets of products originating from Megara, as a 
retaliation after the kidnapping of three women.2 But this oft-cited example is just 
one among many.

Indeed, a look at the oldest ages reveals that economic asphyxiation has been 
a classic warfare practice. Vercingetorix, the King of the Francs, was defeated by 
Cesar after the famous siege of the fortified settlement of Alesia. Locked in their 
fortress and deprived of any food supply, the Francs understood that they had no 
other option than to surrender.

One could also mention that in the 1760s the American colonies adopted eco-
nomic sanctions – in the form of a boycott – against English merchants to force 
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England to change its rules applicable to the Colonies in matters of taxation and 
trade, known as the “Townshend Acts.”3 A few years later, in 1806, the continental 
blockade was imposed and decreed by Napoleon to weaken England,4 followed 
by the American embargoes decided by Thomas Jefferson, in force between 1807 
and 1813, aimed at blocking all trade with foreigners (Embargo Act, 1807, Non-
Intercourse Act, 1809, Non-Import Act, 1811).

In the beginning of the twentieth century the practice of economic sanctions 
took the form of private calls for boycotts. It was the case with Chinese boycotts 
launched between 1905 and 1931.5 The first was initiated by the Shanghai Cham-
ber of Commerce in response to the anti-Chinese United States policy.6 The fol-
lowing were launched against Japanese products. The first of them was launched 
in 1908 and lasted nine months, after the Tatsu-Maru Affair concerning the unlaw-
ful seizure by China of a Japanese steamer by a Chinese gunboat. The strong 
reaction of Japan generated a reaction in the Chinese people in the form of a boy-
cott against Japanese goods. The second, from August to October 1909, was the 
consequence of the Antung-Mukden Railway dispute. The Japanese government 
engaged in construction work on the railway line between Antung and Mukden, as 
foreseen by the Peking Treaty of 1905. Finally, the Viceroy of Manchuria issued 
an order prohibiting the anti-Japanese boycott after acknowledging that Japan was 
only exercising its treaty rights. The third occurred from May to October 1915, 
and it was designed to put pressure on Japan for negotiating concession. The 
fourth occurred from May to December 1919, as a reaction to the Chinese failure 
during the Versailles Peace Conference of 1919 to obtain the nullification of the 
Sino-Japanese Treaty of 1915. The fifth operated from April to August 1923, as an 
angry reaction to the rejection by Japan of a Chinese request for recovering Port 
Arthur and Dairen. The sixth, seventh, eighth, and ninth occurred respectively 
from May to November 1925, March to April 1927, May 1928 to April 1929, and 
1931–1932; they were the outcome of nationalist and anti-Japanese movements.7

II. From World War I to the UN charter

It is no surprise that the economic weapon has also been of use during the World 
Wars, but the practice took an elaborate turn in the context of World War I.

In France, a decree of September 27, 1914, prohibited all trade with the subjects 
of enemy States and nullified every contract concluded with a subject of the enemy 
since the outbreak of the war. Later, France reinforced these sanctions in response 
to the decisions taken by Germany and Austria to cancel all contracts concluded 
with foreigners from enemy countries, including those concluded before the war, 
and to freeze or confiscate all their goods.

Great Britain adopted the Trading with the Enemy Act on September 18, 1914, 
prohibiting any business relationship with persons considered to be nationals of 
an enemy State. This law also provided that property belonging to such persons 
would be seized and placed under the supervision of the State. The application 
of this law has not been without difficulty. For example, it was queried whether 
Continental Tire and Rubber Co (GB) Ltd, a company whose shares were owned 
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by a German resident, and whose directors were all German residents, was to be 
considered an “enemy,” forbidding any English entity to honor any payment to it, 
despite the fact that it was an English company since it has been registered under 
British laws. This question was brought to the House of Lords, which decided 
that it was necessary in such case to “lift the corporate veil” and to consider that 
the personality of the German shareholder and directors of the company must be 
deemed confused with that of the otherwise British company from the point of 
view of the Trading with the Enemy Act, and therefore to treat it as if it were a 
German company.8 This decision opened the door to a general practice going in 
the same sense9 where a company’s “corporate veil” can be lifted. This has been 
echoed by the International Court of Justice in the Barcelona Traction Light and 
Power Company case, when it recalled that:

enemy-property legislation was an instrument of economic warfare, aimed 
at denying the enemy the advantages to be derived from the anonymity 
and separate personality of corporations. Hence the lifting of the veil was 
regarded as justified ex necessitate and was extended to all entities which 
were tainted with enemy character, even the nationals of the State enacting 
the legislation.10

The first United States Trading with the Enemy Act dates back to the United States’ 
entry into the war, which was in 1917. This law gives the President of the United 
States the power to limit any trade with enemies of the United States in times of 
war and to adopt other sanctions against those persons.11 Many goods belonging 
to Germans, and German companies, were seized on this basis during the war.12

After World War I, some prominent leaders began to think that the economic 
weapon that was commonly associated with other means of war could in fact 
simply replace all of them and thus be an alternative to the use of material force. 
Woodrow Wilson, the US President, did indeed praise the use of economic weap-
ons rather than other weapons of war. In an address devoted to convincing the 
American people of the need to join the League of Nations – which failed since 
the US never became a member – Wilson noted:

A nation that is boycotted is a nation that is in sight of surrender. Apply this 
economic, peaceful, silent, deadly remedy and there will be no need for force. 
It is a terrible remedy. It does not cost a life outside the nation boycotted, but 
it brings a pressure upon the nation which, in my judgment, no modern nation 
could resist.13

This coercive technique was then “legally codified” as relevant in international 
relations by Article 16, para. 1, of the Covenant of the League of Nations, accord-
ing to which:

Should any Member of the League resort to war in disregard of its covenants 
under Articles 12, 13 or 15, it shall ipso facto be deemed to have committed an 
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act of war against all other Members of the League, which hereby undertake 
immediately to subject it to the severance of all trade or financial relations, 
the prohibition of all intercourse between their nationals and the nationals of 
the covenant-breaking State, and the prevention of all financial, commercial 
or personal intercourse between the nationals of the covenant-breaking State 
and the nationals of any other State, whether a Member of the League or not.

This provision remained unapplied because, as the United States had not joined 
the League, its implementation could not have any decisive effect.14 For example, 
the economic sanctions provided for by the Covenant of the League of Nations 
were simply not decided by its members against Japan following the invasion of 
Manchuria in 1931. By contrast, they were adopted against Italy as a result of the 
invasion of Ethiopia by Mussolini’s troops in 1935, but they proved ineffective.

As we know, nothing prevented the World War II, during which economic sanc-
tions were again applied between enemies. Since the end of World War II, eco-
nomic sanctions became a common tool of international policy.

III. Since the UN charter

Since 1945, the practice of economic sanctions developed both (1) inside and (2) 
outside the UN.

1.  The United Nations’ practice

The United Nations Charter gives the Security Council the ability to adopt eco-
nomic sanctions in order to give effect to its decisions adopted in application of 
Chapter VII, that is, in case of a threat to the peace, breach of the peace, or act of 
aggression. Article 41 of the Charter reads:

The Security Council may decide what measures not involving the use of 
armed force are to be employed to give effect to its decisions, and it may call 
upon the Members of the United Nations to apply such measures. These may 
include complete or partial interruption of economic relations and of rail, sea, 
air, postal, telegraphic, radio, and other means of communication, and the 
severance of diplomatic relations.

This provision has been rarely used before 1990, apart from the cases of Southern 
Rhodesia and South Africa. By contrast, the Security Council is very active in 
terms of economic sanctions since 1990, so much so that the 1990s have been 
dubbed the Sanctions Decade.15 During the last decades, the Security Council 
has imposed sanctions against Iraq (invasion of Kuwait),16 Yugoslavia (serious 
violations of humanitarian law),17 Somalia (internal conflict and humanitarian 
issues),18 Libya (international terrorism),19 Angola (the embargo targeted spe-
cifically UNITA opposed to the Angolan government),20 Haiti (coup),21 Rwanda 
(genocide),22 Sierra Leone (coup),23 Afghanistan (Taliban’s regime),24 the DRC 
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(internal conflict),25 Liberia (internal conflict),26 Sudan (internal conflict),27 Leb-
anon (political assassination),28 North Korea (nuclear proliferation),29 Eritrea 
(threatening international security and support for terrorism),30 and Iran (nuclear 
proliferation).31

Another shift in UN practice is worth mentioning. When the UN began to have 
regular recourse for economic sanctions, it was under the assumption that these 
sanctions should asphyxiate the target State, consistent with Wilson’s doctrine 
recalled previously. But the embargo imposed on Iraq by Resolution 661 (1990) 
proved highly controversial since it was not Saddam Hussein’s regime but rather, 
the Iraqis, which were dramatically hurt. In the mid-1990s, the unacceptable dam-
ages caused to innocent people by this sort of UN sanction were denounced in 
multiple forums.32 It was notably argued that “the sanctions upon Iraq have pro-
duced a humanitarian disaster comparable to the worst catastrophes of the past 
decades.”33 The UN Secretary-General stated in his millennium report that:

When robust and comprehensive economic sanctions are directed against 
authoritarian regimes, a different problem is encountered. Then it is usually 
the people who suffer, not the political elites whose behavior triggered the 
sanctions in the first place. Indeed, those in power, perversely, often benefit 
from such sanctions by their ability to control and profit from black market 
activity, and by exploiting them as a pretext for eliminating domestic sources 
of political opposition.34

The UN had to change its approach and better target those responsible for the acts 
triggering the sanctions while sparing innocent people. This idea is at the core of 
the “Smart Sanction Movement,”35 which proved quite successful in imposing 
a new practice. Since then the UN economic sanctions focus on specific targets 
and aim at producing a limited, but expected, effect, with limited or no “collateral 
damages.” Indeed, in many cases only an arms embargo is decided in order to 
reduce the level of violence in the country concerned.36 An economic ban may 
also be limited to certain products like diamonds, wood, or oil, for example. It has 
also become the practice of the Security Council to decide sanctions that affect 
only the members of a government and their supporters, or persons supposed to 
be terrorists or their supporters.

Yet, UN “smart sanctions” are subject to critics. Quite often it is claimed that 
they simply do not work, but the most important critic is that the basic human 
rights of individuals sanctioned by the UN Security Council are at best disre-
spected. The latter is obviously not equipped to enquire seriously on the activities 
of individuals accused by States’ intelligence agencies of terrorism, financing ter-
rorism, or traffic in weapons of mass destruction, and it must rely entirely on the 
information provided by UN Member States, which are often scarce. In any event, 
they cannot be verified by the UN, and in many case they cannot be disclosed to 
the sanctioned persons because they are classified. Consequently, it happened that 
individuals were sanctioned without knowing why and without being offered any 
opportunity to present a defense. This sort of practice is even more unacceptable 
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since it comes from the UN, which is supposed to be a human rights champion. 
Under the pressure of the European Union after the Kadi Judgement, the Security 
Council decided to nominate an ombudsperson in charge with checking the com-
plaints brought by sanctioned persons.37 However, this does not resolve the prob-
lem, since human rights law imposes a right to access to an independent tribunal, 
which an ombudsperson is not.

2.  Economic sanctions adopted outside the UN

The practice of inflicting economic damages is not the monopoly of the UN. To 
the contrary, it has been increasingly used by States unilaterally.

The Arab States were the first to resort to an economic boycott as a primary 
international policy at the end of World War II. They proclaimed in 1945 a boycott 
on goods that was produced by the Jewish community in Palestine, and they then 
extended the boycott to Israeli products when the state of Israel was proclaimed.38 
The boycott has long remained in force until it gradually has faded since the late 
1980s.

The USSR and its Easter European allies also had recourse, through the COM-
ECON, to a boycott on all trade with Yugoslavia in 1948 as a result of the politi-
cal rupture between Stalin and Tito. The sanction continued until relations were 
normalized between the two Parties in 1955.39

In 1951, the British Government had recourse to the economic weapon, in 
response to the nationalization by Mossadegh, the Iran’s nationalist prime minis-
ter, of the Anglo-Iranian Oil Company, an oil company which was controlled until 
then by British persons. A complete boycott of Iranian products was enacted as a 
retaliation, coupled with measures to freeze Iranian assets located in Britain. The 
Mossadegh regime was thrown out of power only three years later,40 but it was 
not a consequence of the British boycott. It is now documented that this was the 
outcome of a coup organized by the CIA and the MI6, as acknowledged by the 
United States in 2013.

One must for sure mention the United States, which is rightly seen as being 
particularly active in the field of economic sanctions since the end of World War 
II. For example, the US Government used the economic weapon against the com-
munist bloc and China during the Cold War period, especially prohibiting any 
export of sensitive technologies.41 Cuba, under United States sanctions since 
1962,42 is also an emblematic example of the United States’ policy, which has also 
been illustrated with regard to Nicaragua at the time of the Sandinista regime. 
An account of the latter can be found in the 1986 International Court of Justice 
Judgment in the Military and paramilitary activities in and against Nicaragua 
case, in which the American economic sanctions against Nicaragua are detailed 
and legally assessed.43 It should also be noted that after the USSR’s invasion of 
Afghanistan in 1979, the United States issued a cereal embargo on the Soviet 
Union then ruled by Premier Leonid Brezhnev. This “food weapon” proved inef-
fective, as have been the sanctions against Cuba and Nicaragua, since the USSR 
then turned to European and other countries rather than the US to satisfy its grain 
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needs.44 Despite the quite disputable success of this kind of policy, the United 
States have recourse to economic sanctions in its international relations since 
World War II.

The European Union has also been applying economic sanctions for a number 
of years as an international policy tool, not only pursuant to the decisions of the 
Security Council – which is not without its problems in the internal law of the 
Union, as is evidenced by the famous Kadi judgment45 – but also independently 
of the United Nations. One of the first cases for adoption of such a unilateral eco-
nomic sanction regime dates back to the one adopted in 1982, against Argentina 
in the context of the Falklands War.46 These sanctions, taken at that time by what 
was still the European Economic Community on the basis of Article 113 of the 
EEC Treaty, which did not clearly empower the community to take action,47 had 
aroused concern on the part of the Organization of the American States. But these 
sanctions were withdrawn quickly, as soon as the Falklands war ended. Today the 
European Union clearly has the power to adopt decisions providing for the inter-
ruption or reduction of economic relations with third countries, pursuant to Chap-
ter 2 of Title V of the Treaty on European Union. These decisions must be adopted 
by EU members unanimously. The practical implementation of these measures 
takes the form of regulations and implementing regulations adopted pursuant to 
Article 215 of the Treaty on the Functioning of the European Union. Nowadays 
the European Union applies multiple economic sanctions regimes against many 
States, including Russia since the annexation of Crimea.

The Organization of American States also adopts economic sanctions. This was 
the case in 1960 against the Dominican Republic, and in 1962 and 1964 against 
Cuba. This was also the case between 1991 and 1996 against Haiti following the 
overthrow of the then government by a military coup.

Conclusion

In sum, one can indeed consider that the current international economic landscape 
is one where economic sanctions are “everywhere” since “everyone” has recourse 
to them in international relations. Even if, as we have seen, they are rooted in 
the most ancient international practice, especially in times of war, they now take 
many forms in times of peace – directed against States as such – or against per-
sons belonging or close to governments, or opposed to them, as is the case with 
terrorists and their supporters. They inflict trade, financial, or monetary damages, 
with the aim of putting pressure on the target State or persons for convincing it 
or them to act or not act in a certain manner. Their consistency with international 
law, which is not the topic of this contribution, must of course be assessed in light 
of treaty law and human rights law, and also with general international law. In 
this regard, one basic point is that in principle a sovereign State is fully entitled 
to decide how to manage its own economic relations with other States. However, 
the so-called “secondary sanctions” appear far less acceptable.48 Their object is to 
force foreign persons that are not under the jurisdiction of the sanctioning State 
to cease any economic relation with the target State. Such secondary sanctions 
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are not common49 but have been unilaterally decided in some cases, and quite fre-
quently by the United States.50 Since their clear aim is to interfere with the exter-
nal relations of other States, they are often denounced as contrary to international 
law by the United Nations General Assembly or others.51
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Introduction

Since the end of the Cold War, the United States has employed dozens of sanc-
tions in a variety of contexts in order to manage a plethora of challenges. Targets 
of sanctions have included terrorist groups and human rights violators, states and 
individuals, banks and corporations, and all manner of illicit activities. Sanc-
tions also enjoy a somewhat unprecedented amount of bipartisan legitimacy, with 
many sanctions debates centering on how much pressure to apply through their 
use rather than whether they ought to be contemplated in the first place. As an 
example, even as the US Congress debated whether to support the 2015 Joint 
Comprehensive Plan of Action (JCPOA) reached by the United States, its nego-
tiating partners, and Iran, the continued persistence of US sanctions against Iran 
was a selling point for those who favored the agreement.

It is almost inconceivable to describe a future of US foreign policy in which 
sanctions do not play at least some role, though there are many signs that US 
facility with sanctions imposition will be matched by the retaliatory and defensive 
capabilities of adversaries. Even the Trump Administration, which was initially 
run and staffed at the senior most levels by a combination of businesspeople and 
generals, has seen fit to employ sanctions in managing a variety of challenges, 
including North Korea’s nuclear program and Venezuela’s collapse into economic 
ruin and political tyranny. Yet, for all the current euphoria around sanctions, they 
have a mixed legacy in US history, playing a vital role in some areas and poten-
tially an inflammatory role in others. Moreover, the limits of sanctions power are 
also beginning to be realized.

In this chapter I will examine the history of US sanctions; their present legal, 
political, and organizational structures; and their use in a variety of present and 
possibly future conflicts. Throughout, I will underscore three main themes:

1. Sanctions have achieved a preeminent place in US foreign policy because 
they appeal to US strengths and address US weaknesses.

2. The success of sanctions to date owes equally as much to the attractiveness of 
the United States intrinsically as to the policy goals that they serve.

6 Implementation of sanctions
United States

Richard Nephew
Implementation of sanctions: United States Richard Nephew



94 Richard Nephew

3. Prudence, care, and restraint in using sanctions will not only preserve them 
for future conflicts but also help to underscore the importance of issues 
against which they are employed.

To this last point, a caution will be registered as well: the casual use of sanctions, 
particularly in service of policy objectives that are unclear, unachievable, or at 
cross purposes with those of US partners, will ultimately limit their accessibility 
in future crises, raising the risk of other forms of conflict, including war.

Sanctions, after all, are not merely an instrument of foreign policy but also a 
means of managing problems that, left unattended, could metastasize and become 
far worse. If sanctions are damaged in the zeal to apply them in unnecessary or 
counterproductive ways, then the instrument itself can atrophy, leaving US poli-
cymakers with fewer options in the future.

I. History of US sanctions

Sanctions have been used by the United States since shortly after the birth of 
the nation. But, when first employed, they were in service to a country that had 
scant international political legitimacy, capacity to enforce them, or an economy 
that made abiding by sanctions more attractive to foreign states than persisting 
with whatever had caused sanctions to be imposed in the first place. Over the 
following 200 years, circumstances changed, with the United States becoming a 
country capable of levying sanctions that would stick and put at risk something of 
value to those against whom they were employed. After World War II, US sanc-
tions became a significant source of leverage, primarily in managing recalcitrant 
partners and allies; at the end of the Cold War, they became a potential source of 
regime rattling power when employed properly.

1.  Pre-World War II

Arguably, the first real use of sanctions by the US federal government occurred 
in 1806, with the passage of the Non-Importation Acts and subsequently the 
Embargo Act of 1807. Signed into law by President Thomas Jefferson, the acts 
were intended as a response to attacks and harassment of US merchant vessels by 
primarily the British navy, though the French navy was also guilty of such acts. 
These attacks took place in the context of the Napoleonic Wars in Europe and 
were defended by European governments as necessary for the prosecution of this 
larger conflict. The attacks not only resulted in lost business but also undermined 
the sovereignty and independence of the newly minted United States. For this rea-
son, Congress – with the full support of the President, although not Secretary of 
the Treasury Albert Gallatin – prohibited limited types of trade with Great Britain 
and, in time, foreign trade altogether.1

These sanctions were a dismal failure. Notwithstanding some damage from 
the embargo dealt against primarily the British,2 US and European merchants 
alike evaded them, and the sanctions resulted in heavy economic losses in the 
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Northeast.3 By the end of 1808, the British were able to replace the 6.6 million 
pounds in export trade they had in 1807 with the United States, with 6.1 mil-
lion pounds in export trade with non-US America, including Canada and South 
America.4 This resulted in a decision to reduce the scope of the embargo, focusing 
it instead on Great Britain and France through the Non-Intercourse Act of 1809, 
which was still insufficient to avoid a drift toward war with Britain.5

From 1806 to 1812, sanctions failed the “or else” test that might have proved 
invaluable in convincing US adversaries that they were better off cooperating than 
not. Fifty years later, a different United States faced the international community 
with a new conflict, this time a civil war that pitted North against South. During 
the US Civil War, the US federal government prohibited trade with the Southern 
states of the Confederacy, treating it as a set of rebellious provinces. Given the 
nature of the global economy at the time, this embargo was directed mainly at 
European countries, and it was more effective.

By this time, a variety of factors had changed. First, trade with the United 
States overall had become more important, measured both in the value of US 
exports and imports6 and in the particular case of one of those exports – cotton – 
as feed for foreign industry. Countries – particularly Great Britain – were sensitive 
to the risks of losing access to the totality of US trade if they infringed upon the 
embargo as well as the threat of future punishment if the Southern secessionists 
lost the war.7 The ability of the United States to enforce its laws was a second 
major factor. Unlike in 1807, the United States was able in 1861 to present a com-
pelling picture of enforcement to foreign parties that made them reluctant to cross 
swords with the US government.

Still, by the turn of the twentieth century, the United States had an ill-formed 
understanding of when and how to use sanctions. Thus far, it had used sanctions 
primarily as a means of defense for national sovereignty. Foreign policy use 
would come after World War I, when the international community sought ways to 
avoid the slaughter of that conflict in future scenarios.

Though President Woodrow Wilson brought the United States into the war, he 
also made a strong case for the use of sanctions to address foreign policy issues 
without resorting to military conflict. He was an early advocate of “a general 
association of nations . . . for the purpose of affording mutual guarantees of 
political independence and territorial integrity to great and small states alike,”8 
and an early draft of the association agreement includes the concept that if the 
collective will of the association were to be ignored by any state, the conse-
quence would be “suspension . . . of all treaty privileges and of all diplomatic, 
commercial and economic intercourse.”9 The final text of the Covenant of the 
League of Nations includes, in Article 16, language requiring the imposition of 
sanctions against countries that make war on another,10 and they were imposed 
in response to a variety of conflicts thereafter, including against Imperial Japan 
for its occupation of Manchuria and Italy for its occupation of Ethiopia. But in 
neither case was the league able to compel the targets of their sanctions to halt 
their activities, badly damaging the sense of efficacy of the league and the tool 
of sanctions.
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With Imperial Japan, sanctions may have also played a role in the eventual 
war to come with the United States. The United States used sanctions throughout 
1940–1941 in response to Japanese occupation of greater swaths of East Asia. 
Starting with revocation of a commercial treaty and increased licensing but even-
tually proceeding to the freezing of assets and prohibition on all manner of trade 
(including that of oil, which was seen as an Achilles heel for the Japanese mili-
tary), the United States sought to communicate to Japan that further steps on its 
part would lead to war.11 Scholarship since 1941 suggests that the Japanese gov-
ernment took the opposite lesson, deciding to expand its activities – and eventu-
ally deciding to risk war with the United States – for fear that failure to do so 
would leave it at the mercy of the United States.12 Either way, sanctions were 
unsuccessful in preventing conflict with Japan. Still, they became a component 
of fighting World War II regardless. In 1940, the United States had created the 
Office of Foreign Funds Control (FFC) at the US Department of the Treasury to 
prevent Nazi Germany from using the assets of those countries that it invaded, 
starting with Norway.13 FFC was used by the secretary of the treasury to deny the 
Germans and other Axis powers the ability to profit from their military conquests 
and thereby further fuel their military activities.

2.  During the Cold War

FFC became the Office of Foreign Assets Control (OFAC) in December 1950, 
when President Harry Truman declared a national emergency with respect to Chi-
na’s entry into the Korean War.14 Truman used this authority to freeze the assets 
of China and North Korea, subject to US jurisdiction. Other US sanctions tools 
would also be employed against communist countries and their proxies through-
out the world, including Cuba and North Vietnam.

However, throughout the Cold War, a substantial portion of the US sanctions 
effort was directed at managing its own network of allies, partners, and clients. 
To some extent, this makes sense and is a function of the bipolar global power 
structure that emerged. Sanctions against the Soviet Union and other such states 
did exist but ultimately were less effective, considering that communist presence 
in all corners of the world limited the utility of those sanctions. Export controls 
and similar measures were employed to prevent advanced technology from falling 
into the hands of US adversaries as well as arms and other goods. But, for other 
goods, there was less relevance from such sanctions.

For those inside the US-led power bloc, on the other hand, there were oppor-
tunities to use sanctions pressure. As Hufbauer, Elliott, Schott, and Oegg demon-
strated in their seminal work, Economic Sanctions Reconsidered, the United States 
found many ways of using foreign dependence on US aid and access to US mar-
kets to its advantage.15 In some cases, these involved targeted measures intended 
to defuse crises (as in Latin America, Southeast Asia, and Africa throughout the 
1960s and 1970s), but in other cases they were used to stop foreign policy adven-
tures deemed inconsistent with US interests (as with the Suez Crisis in 1955, 
when the United States threatened and imposed sanctions against France, Israel, 
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and the United Kingdom over the seizure of the Suez Canal from Egypt).16 The 
dominance of the US economy in the postwar world played a significant role in 
enabling sanctions pressure, but so did the bipolar nature of global politics. There 
were real risks to countries being left out of the US-led international economy and 
few alternatives, particularly for countries that did not wish to become part of the 
Soviet-led bloc or where independence was complicated or difficult.

Over time, however, even these tools began to lose some of their luster. Huf-
bauer et al., pointed to the erosion of US dominance of the global economy as 
an element of this, particularly as it relates to technological denial, as alterna-
tive sources of sensitive technology emerged in the 1980s, as well as fears from 
Washington that sanctions could tip potentially sensitive circumstances further 
into opposition with US interests. They also noted that US foreign aid patterns 
had begun to shift away from wholesale programs of assistance to smaller, more 
specific activities, such as helping countries manage disease. By the 1980s, the 
United States was increasingly sensitive about the role and use of sanctions, par-
ticularly in areas that appeared to be contested Cold War battlegrounds. This may 
explain, in part, the Reagan Administration’s reluctance to support broad inter-
national efforts to apply pressure on the Apartheid government of South Africa, 
which it implied might open the door to the Soviet Union in Southern Africa.17

3.  After the Cold War

With the collapse of the Soviet Union and the rise of the United States as the 
sole superpower, the use of sanctions by the United States increased markedly. 
However, the modalities for sanctions use also changed. Prior to 1990, the United 
States acted unilaterally most of the time. After 1990, the proportion of unilat-
eral to multilateral cases shifted significantly in favor of increased reliance on 
international cooperation.18 As noted earlier, the focus of sanctions also shifted 
away from matters around the global contest for power and toward a variety of 
interests and goals. Counterterrorism, human rights, and democratization rose in 
importance in the foreign policy agenda and therefore influenced the selection of 
sanctions targets and tools.

For the most part, the United States sought to engage international partners in 
these efforts either by going through the UN Security Council (UNSC) or assem-
bling coalitions of likeminded states. In these efforts, countries would agree to 
isolate another – or individuals or entities of concern – either through legally 
binding UNSC resolutions or cooperative actions. But in some cases this was 
not possible because of differences in view over the utility or appropriateness of 
imposed sanctions.

In response, and perhaps most important to the evolution of the US sanctions 
strategy, the United States also began to augment its sanctions activities to include 
those beyond direct sanctions – or “primary sanctions” – and to embrace what 
became known as “secondary sanctions.” In US parlance, “primary sanctions” 
are those that deny access to the United States in some fashion to another party in 
response to a particular transgression. US entities and individuals are the vehicle 
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of denial, and it is business with them that is targeted. “Secondary sanctions” sim-
ilarly threaten access to the United States but against a foreign person for doing 
business with another foreign person against whom the United States has erected 
a sanctions regime. Put another way, the United States stopped merely penalizing 
US firms and foreign firms if they had an objection to the policies undertaken by 
the home government of those foreign firms; they now began threatening penal-
ties against foreign firms if they engaged in business with other foreign firms if 
they had an objection to the policies undertaken by the home government of one 
of the foreign firms.

From this innovation came a variety of sanctions efforts, including those tar-
geting Iran and Libya – most directly in the 1996 Iran-Libya Sanctions Act or 
ILSA – and those targeting Cuba in the 1996 Helms-Burton Act. These efforts 
were controversial. Even the concept of “secondary sanctions” was and is dis-
puted, with other governments referring to such measures as “extraterritorial.” 
European governments resented the United States’ attempt to exert leverage over 
the business dealings of its companies. They acted in 1997 to pass blocking leg-
islation that prohibited European companies from complying with US sanctions 
and permitting European governments to retaliate if need be.19 They also consid-
ered suits at the World Trade Organization (WTO) that would declare these steps 
to be unfair trading practices. Through diplomacy, the United States was able to 
work out mutually satisfactory solutions to these disputes, and over time second-
ary sanctions even received some credit for having enabled diplomatic solutions 
in conflicts like Iran. US sanctions, for example, covering Iranian sales of oil 
and precluding its access to oil revenues may have played a significant role in 
incentivizing Iran to seek a diplomatic outcome, and indeed, the JCPOA itself.20 
Other secondary sanctions, particularly those dealing with terrorism, were also 
less controversial after the events of 9/11 and the resulting War on Terrorism. But 
at the heart of any reconciliation was the fact that political agreement still existed 
among protagonists about the end goal of the sanctions. As we shall see in Section 
III, this may be increasingly under duress as a baseline condition.

II. Current legal and administrative system

The current US sanctions system has a variety of components but rests on two 
legal bases: first, the ability of the US Congress to pass laws regarding foreign 
commerce with the United States; and second, the delegated ability of the US 
president to enforce specific sanctions and to announce new ones upon declara-
tion of a national emergency with respect to a particular contingency. Acting on 
these bases, several regulatory and administrative authorities help to enforce the 
resulting federal sanctions regime. This section will examine each of these in turn, 
ending with a discussion of penalties and consequences for breaching sanctions.

1.  Statutory

The ability of Congress to pass laws covering foreign commerce is set out in Arti-
cle I, Section 8 of the US Constitution. In fact, it is through this fundamental set 
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of authorities that Congress is able to pass laws governing a whole range of inter-
national economic behavior as well as to set the international economic agenda 
of the United States. It is also through this authority that the ability of individual 
states to regulate commerce with foreign governments is restricted, as the US 
Supreme Court has consistently maintained since 2000 with the case of Crosby 
v. National Foreign Trade Council (NFTC), which centered on the State of Mas-
sachusetts’s sanctions against Myanmar.21 Though US states have the ability to 
impose limited restrictive measures that take a sanctions role, such as barring 
certain activities from being funded by state pensions or procurement activities, it 
is the US Federal Government that sets the overall agenda.

Over the history of the United States, Congress has passed both specific 
sanctions laws as well as broad framework laws that delegate authorities to the 
president.

With respect to the first, Congress has on many occasions directed sanctions 
against individuals, entities, and countries as circumstances warrant. Targets of 
US sanctions have included a diverse cast, including states like Iran and indi-
viduals such as those who were culpable for the death of Sergei Magnistsky, a 
Russian dissident murdered in 2009 in Russian prison. In these cases, Congress 
has defined what is permissible and what is impermissible conduct, denying trade 
relationships and conditioning financial aid or access to the US financial system. 
It is also the means through which Congress imposes sanctions most often, espe-
cially since the 1970s. Most, but not all, of this legislation has either defined 
expiration dates or criteria for termination, some of which are onerous, such as, 
in the case of Iran, a requirement that Iran no longer pose a threat to the United 
States or its interests.22

Congress has also established a number of sanctions authorities that either grant 
authority to the president or require him or her to take action in the event that cer-
tain defined conditions are met. These authorities are less case specific and more 
generally available to deal with particular problems that may emerge at any time. 
Examples of these authorities include the following:

• The International Emergency Economic Powers Act (IEEPA) permits the 
President to declare a national emergency with respect to a given country or 
issue and then to enact economic sanctions in response to it.23

• The Immigration and Nationality Act (INA) gives the President authority to 
refuse or nullify visas for individuals accessing the United States but deemed 
a security risk.24

• The Trading with the Enemy Act permits the President to declare a foreign 
country an enemy of the United States and then to preclude a range of eco-
nomic activities with the associated government and its companies.25

• The Export Administration Act of 1979 regulates export controls and trade in 
a variety of goods but has also had a complicated history due to an ongoing 
debate over the future of US export controls.26

• The Arms Export Control Act (AECA) regulates export controls and trade in 
arms.27

• The Foreign Assistance Act regulates foreign aid and assistance programs.28
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Of these authorities, IEEPA may be the most far reaching, as it is on its basis 
that dozens of sanctions programs have been developed and implemented by the 
executive branch since the 1970s. By delegating the authority to the President to 
determine which situations merit the imposition of sanctions, and according to 
the President’s far-reaching authority to determine the scope and scale of those 
sanctions, Congress gave the United States flexibility to make foreign policy deci-
sions in response to changing international circumstances without the necessity 
of reverting to lengthy legislative debates on such issues or even the merits of 
sanctions imposition.

But the pendulum may yet swing back against executive discretion. In 2015, 
Congress passed the Iran Nuclear Agreement Review Act (INARA),29 which cre-
ated conditions that the President had to satisfy in order to first bring into force the 
Joint Comprehensive Plan of Action (JCPOA) negotiated with Iran and, second, 
to keep waiving US statutory sanctions to sustain the agreement through its imple-
mentation phase. Though the administration was able to overcome opposition 
to the JCPOA in the summer of 2015 and proceed to implement the agreement 
in January 2016, this was a crucial test of the flexibility and power previously 
granted to presidents to apply and remove US sanctions. It has also yielded copy-
cat legislation with respect to North Korea, which has yet to pass, and with respect 
to Russia, which did in 2017 with the Countering America’s Adversaries Through 
Sanctions Act, or CAATSA.30 Among the many provisions was a general prohibi-
tion on the President removing sanctions against Russia absent a review process 
involving Congress that echoed exactly the terms of INARA. Defended as an 
attempt to rein in the possibility of an agreement being reached with two US 
adversaries without adequate Congressional scrutiny, this legislation sought to 
constrain the sanctions policy prerogatives previously assigned to the President.

2.  Executive orders

The primary means of presidential implementation of sanctions lies in the form of 
executive orders (EOs). These are legal decrees that the President can make that 
have the force of federal law. There is no direct constitutional basis for executive 
orders per se, but they are broadly authorized pursuant to the President’s respon-
sibility as the chief executive of the US federal government. And, as noted with 
respect to IEEPA and the “national emergency” decisions, they are also occasion-
ally authorized – or even directed – by Congress.

Under IEEPA, the President has declared national emergencies with respect 
to countries and activities as diverse as those targeting traffic in blood diamonds 
(EO 13312, effective in July 2003) and those targeting North Korea (EOs 13466, 
13551, 13570, 13687, 13722, and 13810). Within EOs, the President defines the 
bad acts being addressed by the sanctions, sets out the authorities delegated to his 
officials for execution of his directives, and defines crucial terms. The President 
can also lay out the terms for nonimplementation of his directives, establishing 
exceptions to sanctions and the criteria for targeted imposition of penalties on 
individuals, entities, and countries.
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Actual execution of these decisions is carried out by cabinet agencies. But the 
process for deciding on whether and how to impose sanctions is usually run by 
the President’s advisors within the Executive Office of the President (EOP). EOP 
is an umbrella organization for a variety of entities, most important of which for 
sanctions is the National Security Council (NSC) staff. Under the 1947 National 
Security Act, there is a statutorily defined group of officials who comprise the 
NSC. For most of its history, the NSC has included the President, Vice-President, 
Secretary of State, Secretary of Defense, and Secretary of Energy. Statutory advi-
sors include the Chairman of the Joint Chiefs of Staff (JCS) and the Director of 
National Intelligence (DNI).31 Other officials – including the Secretaries of the 
Treasury and Homeland Security, Director of the Central Intelligence Agency, 
National Security Advisor, and Ambassador to the United Nations – have often 
been added to the NSC process at the discretion of the President.

The NSC staff is somewhat different, serving essentially as the keepers of the 
process that leads to executive decisions. They work for the President and National 
Security Advisor but effectively work for the interagency process that enables deci-
sions to be made and communicated throughout the government. Organizationally, 
this is usually reflected in a series of regular meetings held at the White House in 
which representatives from the relevant agencies are convened to discuss, deliber-
ate, and debate on policy options for the President and his key officials. It is usually 
through the NSC staff-run process that sanctions decisions are identified, prepared 
for senior official consideration, and then disseminated in the US government.

3.  Agencies

Within the US government, there are a variety of agencies that have roles to play 
in the development and implementation of sanctions, each depending on their 
specific ambits. But there are three principal agencies that merit discussion here: 
the Treasury Department, the Commerce Department, and the State Department.

(1) Treasury Department

By virtue of its ownership of OFAC and subsequent responsibility for managing 
US embargoes, the Department of the Treasury has long served as an executor of 
sanctions decisions. However, only in the last 20 years has the Treasury taken on 
the more vibrant sanctions development and enforcement role for which it is now 
famous – and infamous among its international detractors. As Juan Zarate noted 
in his book Treasury’s War, the realization in the early days after 9/11 that terrorist 
groups and others relied on the international financial system to engage in illicit 
conduct led to the development of a host of new tools and approaches toward 
sanctions.32 This included direct intelligence gathering activities with other finan-
cial institutions beyond the international exchange of information on suspicious 
transactions and similar activities that had been part of the Treasury’s mandate 
through its Financial Crimes Enforcement Network (FINCEN) office since 1990, 
as well as the design of new policy tools, such as EO 13224. This executive order 
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made sanctionable transactions in support of terrorists, allowing bank accounts to 
be frozen throughout the United States and scaring foreign banks to take the same 
actions around the world. Today, the Treasury has hundreds of civil servants and 
attorneys responsible for identifying sanctionable conduct, enforcing cases, and 
coming up with new approaches for sanctions concepts and enforcement.

The most direct and visible manifestation of the Treasury’s reach is the Spe-
cially Designated Nationals and Blocked Persons (SDN) list. The SDN list was 
created in order to facilitate the Treasury’s primary mission of protecting the US 
financial system. The list advises banks and corporations as to individuals and 
entities that must be avoided pursuant to US sanctions programs. For this reason, 
every international bank includes screens against those who are on the SDN list 
as part of their normal compliance program. This alone would give the SDN list 
considerable power, as banks see it in their interest to avoid risks that could come 
along with doing business with US-sanctioned persons, even if not legally obliged 
to do so. In the case of Iran – as will be discussed later – the United States raised 
this normal business practice into the status of an obligation if foreign banks wish 
to continue doing business in the United States.

Importantly, the Treasury has also used the threat of substantial fines, the con-
servative natures of most banks, and the general murkiness of international bank-
ing to create a culture of self-deterrence within international banking. Some banks 
refuse to countenance business with a range of potentially problematic actors, 
even if sanctions do not presently exist, out of an overabundance of caution and 
risk avoidance. This culture is not legally a form of sanctions, but in the context 
of the centrality of the US financial system and its regulators, it can have much of 
the same impact on an individual business basis.

The Treasury has also used its role as one of the guardians of the integrity 
of the international financial system to go after those who violate its rules, in 
particular with respect to money laundering. Treasury authorities in this regard 
were substantively improved with the passage of the USA PATRIOT Act in 2001. 
Section 311 of the Patriot Act authorizes the Treasury to declare particular juris-
dictions “primary money laundering concerns” and to require “special measures” 
against those jurisdictions by US financial institutions. The result is an ability, in 
effect, to declare jurisdictions as small as individual banks and as large as entire 
countries persona non grata for the US financial system. Given the outsized role of 
the US financial system in the broader international context, this can render those 
same jurisdictions toxic globally. The 2005 finding that Banco Delta Asia was 
such a jurisdiction was justified on the basis of its role in helping North Korea’s 
leadership to engage in illicit finance.33 It likely contributed to the decision of 
the North Korean leadership to seek negotiations with the United States over its 
nuclear program but may also have complicated those negotiations.34

(2) Commerce Department

The Commerce Department’s role in sanctions stems primarily from its responsi-
bility for export control enforcement. In this capacity, Commerce has the mandate 
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to develop, monitor, and enforce US export control policies with respect to most – 
though not all – goods that may be exported from the United States; other agencies, 
such as the Department of Energy or Department of State, have responsibilities 
over specific niche goods, such as nuclear technology or munitions. In this role, 
Commerce is often employed to manage the goods aspects of the primary US 
sanctions that exist. They can assign countries, entities, and individuals to lists 
that control the degree to which those sanctioned can access US goods of various 
descriptions. They also investigate reports of violations of US export controls, 
with a law enforcement mission and arrest powers in instances of noncompliance.

Importantly, for non-US persons, Commerce’s reach goes beyond US shores. 
Commerce also has the responsibility to enforce US export controls with respect 
to reexported goods and transshipped goods. In part for this reason, Commerce 
officers are stationed in US embassies abroad and have investigatory remits 
that allow them to follow goods wherever they go internationally. US goods are 
defined as those that have more than 10% US content within them, meaning that a 
large portion of the world’s trade can potentially be subject to Commerce jurisdic-
tion. Likewise, goods that involve US-origin technology manufactured elsewhere 
are considered “deemed exports” that require the same licensing requirements. 
That said, the specific licensing burden attached to trade is relatively small, given 
attempts to keep the United States economically competitive. For example, in 
2016, out of $1.5 trillion in exports, only $48.5 billion was exported under a US 
government license.35

This important point highlights another: though the Commerce Department has 
a sanctions responsibility, it is also tasked with enabling US commercial activity 
worldwide. This split persona means that the department has to juggle a desire to 
be careful and cautious with embracing the opportunities that exist for US busi-
nesses abroad. This creative tension leads not only to frustrations at times for 
US exporters but also a desire on the part of all sides to work on export control 
reform – an ongoing project.

(3) State Department

The State Department has three distinct missions with respect to sanctions: sanc-
tions design, sanctions enforcement, and sanctions diplomacy. At times, all three 
of these concepts clash with one another, particularly when involving sensitive 
jurisdictions or issues. As with the Treasury, the State Department is a usual 
player in NSC-led efforts to plan for sanctions use against a variety of targets. 
However, State Department officials are also balanced by those within the agency 
who may argue against the use of sanctions as prejudicial to potentially more 
important relationships or issues. Alternatively, on occasion, diplomats may seek 
sanctions authorities or use that is at variance with what is legally permissible or 
advantageous for US domestic economic interests.

At various times, organizations have been created within the State Department 
to coordinate policy positions and interests. Under Secretary of State Hillary Clin-
ton, the State Department set up a Coordinator for Sanctions Policy office in 2013 
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that, for four years, helped to deconflict the various areas of dispute within the 
State Department concerning sanctions.36 It was scrapped as part of then-Secretary  
Rex Tillerson’s reform efforts in late 2017.37 Still, in the absence of another ele-
ment to organize sanctions policy, it should be anticipated that new structures may 
be created to serve the same function in the future.

Also included in the State Department is the responsibility of managing the 
US interactions with international organizations that may develop sanctions 
such as the United Nations Security Council. Depending on the administration 
in question, such authority may be delegated to the US Mission to the United 
Nations, as was the case under Ambassador Susan Rice during the start of the 
Obama Administration; or it may be controlled from Washington, as was the 
case under Ambassador John Bolton during the George W. Bush Administra-
tion. Regardless, the responsibility still lies within the remit of State Depart-
ment officers to develop sanctions resolutions and to negotiate them with foreign 
partners, usually with content suggestions and negotiating assistance from other 
aspects of the US government. One exception to the State Department’s primacy 
in dealing with international organizations with a sanctions role is the Financial 
Action Task Force (FATF), which the Treasury manages as part of its more gen-
eral responsibility for stewardship over the international financial system. It is 
through FATF that guidance for banks – not quite having the same significance 
as sanctions per se but serving a similar role in giving “rules for the road” – is 
promulgated.

4.  Penalties and consequences

There are a variety of penalties and consequences for breaching US sanctions, 
some of which shift depending on the targets involved. Therefore, this section 
will not present an exhaustive set of penalties but rather offer an overview for how 
sanctions breaches are typically managed.

At the outset, it is necessary to recall the distinction in US sanctions policy 
between “primary sanctions” and “secondary sanctions.” “Primary sanctions” 
involving US persons are usually treated as civil or criminal matters in which 
fines and prison sentences are not only possible but frequently meted out. Second-
ary sanctions, on the other hand, deal with foreign persons and consequently have 
a different set of responses.

With respect to “primary sanctions,” as noted, the United States can seek to 
resolve those cases either through civil and/or criminal proceedings. In civil cases, 
the US government can assess fines and impose requirements on US persons iden-
tified as having breached US sanctions. The agency responsible for undertaking 
this process is usually OFAC, as it is responsible for most of the US sanctions 
regime, but Commerce is also responsible for investigating violations for those 
items under its supervision. As the State Department has noted:

Criminal and civil penalties for export control violations can be severe. 
For munitions export control violations, the statute authorizes a maximum 
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criminal penalty of $1 million per violation and, for an individual person, up 
to 10 years imprisonment. In addition, munitions violations can result in the 
imposition of a maximum civil fine of $500,000 per violation of the [Inter-
national Traffic in Arms Regulations], as well as debarment from exporting 
defense articles or services. For dual-use export control violations, criminal 
penalties can reach a maximum of $500,000 per violation and, for an indi-
vidual person, up to 10 years imprisonment. Dual-use violations can also be 
subject to civil fines up to $12,000 per violation, as well as denial of export 
privileges. It should be noted that in many enforcement cases, both criminal 
and civil penalties are imposed.38

The Treasury, which has published guidelines for its enforcement of sanctions, 
also reports on a monthly basis its civil penalties data. In 2017, the Treasury 
assessed penalties of over $119 million in a total of 16 cases.39 In many of those 
cases, the Treasury also established conditions on those penalized, including the 
risk of much steeper penalties for future violations.40

Importantly, though “primary sanctions” target US persons – the definition of a 
“US person” can include foreigners if they are acting as a US person at the time of 
their actions. For example, a foreign citizen who is in the United States at the time 
of a violation of US sanctions is considered to be a “US person” for purposes of 
sanctions enforcement, just as a foreign bank could be considered a “US person” 
if it processes payments using the US financial system. The infamous case of BNP 
Paribas is an important example of this. Though it is a bank registered and organ-
ized in France, it conducted hundreds of illegal transactions using the US financial 
system. For this reason, it was assessed massive fines – approximately $9 billion41 –  
and subject to various conditions governing its future business conduct in the 
United States.42

That said, it should be acknowledged that the authority of sanctions enforc-
ers to act is not unabridged. Beyond the limitations established in law, there are 
also usually negotiations between those being assessed penalties and enforcement 
officials. These help all parties avoid costly, time-consuming litigation and instead 
to settle upon fair resolutions of the problems at hand. The BNP Paribas decision 
is one such example; it was a settlement of BNP Paribas’s case at OFAC rather 
than a unilateral decision. Absent a settlement, the process, costs, and fines associ-
ated with that case could have been substantially higher. Still, it is an option that 
some assessed penalties choose to pursue, as ExxonMobil is presently doing with 
respect to a $2 million fine assessed for transactions with Russia.43

With respect to “secondary sanctions,” a different legal construct is used: 
exclusion from the United States in a variety of forms. This can include being 
barred from using the US financial system, as the 2010 Comprehensive Iran Sanc-
tions, Accountability, and Divestment Act (CISADA) threatens banks that do 
business with designated Iranian financial institutions, and being barred from a 
range of normal commercial transactions, such as exports and imports. A specific 
list of potential penalties was first outlined in the 1996 Iran-Libya Sanctions Act, 
but that list has been augmented and applied in other contexts subsequently. It 



106 Richard Nephew

includes items such as a denial of export privileges, export-import financing, US 
government procurement, and denial of visas to corporate executives. And last 
but not least, asset freezes have also become a standard part of US sanctions 
imposition. These lock up the assets of sanctions targets, not usually for seizure 
but rather to be kept in stasis until such time as they can be released back to their 
target or designated beneficiaries.

III. Implementation of UN and non-UN (autonomous) sanctions

As outlined earlier, the US sanctions system is very complex, requiring the 
involvement of myriad actors, each of whom have a complex mix of incentives 
and interests, some of which push in opposite directions. This has shaped both the 
general process of sanctions implementation as well as US responses to specific 
requirements. The following sections will examine each in turn, using a few sig-
nificant cases.

1.  General enforcement

The previous sections outlined the constitutional and administrative structures 
responsible for US sanctions policy and implementation. But they do not capture 
some of the enforcement dynamics that are worth examining separately.

First, the United States does support UN sanctions and believes that they often 
act as force multipliers for US measures and US policy positions. For this reason, 
in many cases, the United States often goes to the UN before undertaking a major 
expansion of autonomous sanctions. US representatives of both major political 
parties and across the policy spectrum recognize that the UN Charter affords tre-
mendous latitude to the UN Security Council to mete out solutions to various 
security problems, and this can redound to the US benefit. However, the level of 
US commitment to the UN track often falters when the realities of the multilateral 
process become evident. Here, the relative initial commitment to multilateralism 
can become a determinant of the resolve of the United States to continue with 
the UN process and in the efficacy of the process itself. But even administrations 
that enter office convinced that the UN is relatively meaningless in the current 
international environment often find a use for it. The George W. Bush and Trump 
Administrations are cases in point, as both have sought to employ the UN in con-
fronting the challenges of North Korea, Venezuela, and Iran, even as they argue 
the UN is losing its relevance.

Second, with respect to UN sanctions, it is crucial to note that the US Constitu-
tion does not permit the implementation of superseding international obligations 
unless ratified by the US Senate, as treaties are. For this reason, decisions adopted 
by the United Nations are not automatically accepted as US legal requirements. 
Rather, they require additional legislative or executive action. For some actions, 
this is straightforward: under IEEPA, the President can declare a national emer-
gency with respect to a specific matter and then require designations of individu-
als or entities subject to a UN Security Council (UNSC) resolution. Likewise, 
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under delegated authorities for immigration, the State Department can work with 
other agencies, like the Department of Homeland Security, to prohibit granting 
visas to those on UNSC travel bans.

Theoretically, however, there are situations that could require – or be better 
managed by – congressional legislation. For example, consider the sanctions 
against North Korea that require reductions in export of oil and other commodi-
ties. The United States has no such trade with North Korea; therefore its expo-
sure to UNSC sanctions and mandates is marginal. But if there were such trade, 
though the President may be able to implement such a mandate through an execu-
tive order, it would be complicated and intensely political to do so, particularly 
if there were a variety of US companies involved in such trade, all vying for a 
share of the quota. In such instances, the President could elect, or feel compelled 
politically to seek, congressional legislation to enable the implementation of such 
a mandate.

This takes us to a third general point: the involvement of lobbying activity in 
the United States. Possessing a large, vibrant, and diverse civil society, there are 
almost no issues in the United States that do not have an interest group attached to 
a particular outcome. These range from environmental groups to business interest 
groups to country-specific advocates, but they share an ability to influence the 
legislative and administrative process. Some of this is formal, such as through 
the Federal Register Process, in which new administrative rules are subject to 
public inquiry and scrutiny, including some sanctions decisions. Other aspects 
of this process are informal, with copies of legislation or sanctions proposals 
being floated by one party or another with members of Congress or parts of the 
executive branch. These groups can help insulate or expose particular countries, 
individuals, or entities from sanctions, and they influence the scope and scale of 
sanctions decisions in myriad ways.

The 2017 experience with the Russia sanctions in CAATSA is a case in point. 
Though treated until the summer of 2017 as unlikely to pass, Senator Ben Cardin’s 
drive to include Russia sanctions in a bill being put forward on Iran sanctions 
resulted in a draft containing both being passed by the Senate and sent to the House 
of Representatives. This was the starting pistol for a range of negotiations. Some 
wanted to see the energy sanctions against Russia increased, while others wanted 
to ensure fair and equal treatment for US companies and their European competi-
tors, and still others – including the President – wanted the sanctions gone alto-
gether. The result was a bill that reduced the intensity of some aspects of the Russia 
sanctions, inclusion of new North Korea sanctions in the bill, and strong bipartisan 
support for the resulting package. Throughout it all, those lobbying Congress – for-
eign governments, energy companies, civil society advocates – presented a variety 
of views that were accommodated to varying degrees in the final text.

2.  Cuba

Lobbying activity is a useful point of departure in which to consider sanc-
tions on Cuba. During the height of the Cold War and responding to a massive 
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nationalization of US assets after the Cuban Revolution, the United States under 
President Dwight Eisenhower reduced trade with the island and eventually 
imposed a comprehensive export embargo. In 1958, the year prior to the Cuban 
Revolution, Cuban exports to the United States accounted for $500 million in 
Cuban national revenue, much of this coming from sugar.44 But in 1960, Presi-
dent Eisenhower cut the quota of Cuban sugar imports by 700,000 tons, from 
3,119,655 tons,45 becoming a full embargo two years later under President John 
F. Kennedy.

Under normal circumstances, many could have expected the US embargo to 
sound the death knell of the Cuban economy. But the Cold War dynamics of US-
Soviet competition soon ensured that Fidel Castro’s government would bear a sub-
stantially reduced cost for his break with the United States. The Soviets stepped in 
quickly to make up the lost US market for Cuba. Whereas in 1958 Cuba exported 
only 2% of its total exports to countries in the Sino-Soviet bloc, this dramatically 
increased to over 70% in 1961.46 Consequently, Cuba experienced growth from the 
end of the revolutionary period through the early 1990s, with the notable exception 
of the economic crisis in 1979 that led to the Mariel Boatlift episode in 1980.

With the collapse of the Soviet Union, Cuba temporarily lost its economic life-
line, rediscovering it in the form of subsidized fuel prices from Hugo Chavez’s 
new government in Venezuela. But, notwithstanding the significant changes in 
global affairs, the embargo remained in place against Cuba. In 1996, it was even 
strengthened in the form of the Helms-Burton Act, which sought to impede inter-
national business in Cuba by permitting sanctions, including visa denial, for those 
companies and individuals that traffic in “confiscated property.” But, following 
a diplomatic brouhaha prompted by the concerns of US trading partners who 
saw this legislation as extraterritorial,47 Helms-Burton was largely left aside and 
ignored by the Clinton and George W. Bush Administrations.

Cuba’s relationship with Venezuela could not make up for the more systemic 
failures of the communist system. In 2008, Raul Castro succeeded his brother as 
the President of Cuba and began to introduce market and political reforms. Six 
years later, the United States and Cuba announced that they were moving toward 
political reconciliation, involving further reforms in Havana and sanctions relief 
in the United States.

Still, though 65% of Americans support the idea of opening up relations with 
Cuba,48 there remains a significant minority of legislators and citizens who oppose 
such changes, given persistent human rights violations in Cuba. They have been 
able to stymie further discussions. The embargo against Cuba remains fully in 
place regardless of its weak efficacy and opposition to it both domestically and 
abroad. They have even argued in favor of continuing the embargo and curtailed 
relations. Senator Marco Rubio, for example, stated in 2015 that “We owe the 
Cuban people more time so we can get it right.”49 Given that the embargo has 
been codified into US law via statute, this powerful minority of Americans has 
succeeded thus far in maintaining the embargo, even as it has been trimmed and 
reduced. In early 2019, the Trump Administration began to make noise that it 
would look to reimpose some of the sanctions previously relaxed. On April 17, 



Implementation of sanctions: United States 109

National Security Advisor John Bolton announced the tightening of the embargo 
and decision to permit the most controversial provision of the Helms-Burton 
Act – lawsuits by US citizens against those trading in “confiscated property” – to 
reenter into force. Sanctions efforts against Venezuela have also pointed to an 
intensified emphasis on Cuba, showing the degree to which hostility with Cuba 
(and, as a result, sanctions) remains a potent feature of US foreign policy thinking 
in some circles.

3.  Iraq

In a move that is perhaps ironic, considering the Cuban embargo, the decision 
to invade Iraq in 2003 was in part on the basis of a conviction that the sanc-
tions against Iraq were failing to prevent foreign business activity in the country, 
Saddam Hussein was neither closer to being toppled nor cooperating fully with 
international inspectors of his military, and the military had developed weap-
ons of mass destruction (WMD). Prior to that point in time, however, there was 
widespread support for vigorous implementation of the Iraq sanctions. These had 
been adopted by the UNSC in 1990 in response to Hussein’s invasion of Kuwait. 
After the Iraqis were evicted from their southern neighbor in 1991, the sanctions 
remained in place as a check against future Iraqi militancy and – it was hoped – 
to undermine the stability of the Iraqi government. However, by the end of the 
1990s, Hussein remained ensconced in his palaces.

As noted in my book, The Art of Sanctions, the sanctions against Iraq had 
largely succeeded in preventing the reconstitution of Iraq’s conventional military 
and unconventional military projects.50 But they had also helped to generate a sig-
nificant humanitarian crisis in Iraq. In no small part this was because of the total 
nature of the sanctions the regime imposed. All manner of items, even those with-
out significance to Iraq’s military, were subject to scrutiny and rejection. Even 
efforts intended to bring hard currency back into the country for the purpose of 
humanitarian relief, including the now discredited Oil-for-Food Program, were 
unable to address the fundamental problems inherent in the sanctions.

Sanctions suffered a double blow in this moment, being seen as both ineffec-
tive and cruel. Delegitimized within the United States – with few exceptions like 
Cuba – they fell out of favor in the late 1990s and early 2000s.

4.  Iran and North Korea

In the cases of Iran and North Korea, sanctions returned to a position of promi-
nence in US thinking in the early 2000s. With respect to both countries, some 
degree of reluctance was involved in their resurrection. From my experience at 
the State Department starting in 2006, I can attest that US leaders were deeply 
skeptical that sanctions would bring much value. However, they were resorted to 
in no small part due to a lack of other options.

In the case of Iran, the invasion of Iraq and more difficult occupation sapped 
enthusiasm for military options to deal with its nascent nuclear program.51 
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Moreover, international support for any kind of coercive diplomacy with respect 
to Iran was simply lacking. International partners, particularly in Europe, were 
convinced that a diplomatic solution could be engineered and set about seek-
ing a suspension of Iranian nuclear activities. After three years of attempts, they 
concluded in 2005 that Iran’s leadership required additional pressure to convince 
them to pursue diplomacy. European partners joined the United States, and after 
an offer of long-term diplomatic settlement was conveyed to Iran, so did the Rus-
sians and Chinese in pursuing UNSC sanctions against Iran.

But these sanctions were largely limited to prohibiting specific technical assis-
tance to Iran’s nuclear and missile programs. They were hardly enough to change 
Iran’s strategic calculus with respect to the wisdom of these programs; rather, these 
measures just made achieving success in them more difficult. For this reason, the 
United States sought to apply pressure against Iran’s economy using its own econ-
omy as leverage. As noted previously, the United States began to threaten access 
to the US financial system to compel banks to withdraw their business activities 
from Iranian banks accused of facilitating proliferation or terrorism. This cam-
paign grew to include insurance companies, shipping companies, industry, and 
all manner of service providers. The result was that Iran was increasingly iso-
lated from the international economy when the United States began to apply sanc-
tions against its oil sales and the revenues accumulated from those sales. Though 
some debate the degree to which sanctions were instrumental in convincing Iran 
to enter into negotiations, preferring to see the offer of a negotiated outcome that 
accepted Iran’s uranium enrichment program as essential,52 the sanctions regime 
demonstrated the degree to which the United States had understood new global 
realities with respect to the latent power of its economy and the threat of its denial. 
Moreover, the sanctions regime and subsequent negotiation also demonstrated a 
realistic approach toward the kinds of diplomatic outcomes that sanctions can best 
achieve – not regime change, perhaps, but regime policy change.

This vantage point has been put to the test by the decision by Donald Trump to 
reimpose US sanctions against Iran and withdraw from the JCPOA in May 2018. 
Sanctions were again implemented in August and November 2018, with adminis-
tration officials increasingly speaking about the need for fundamental changes in 
Iranian policy as a necessary element of future sanctions relief. Though as of this 
writing it is too soon to say whether these efforts will be successful, the degree to 
which the attempt has isolated the United States from its close partners – many 
of which still support the JCPOA – will put to the test the degree to which US 
unilateral sanctions can be effective.

With respect to North Korea, until 2016, the effort to apply sanctions against 
the North Koreans was far more rudimentary. Protected to some degree by their 
ability to put Seoul at risk through thousands of conventional artillery pieces, the 
North Koreans also represented a problem that lacked a military solution. Con-
sequently, a combination of diplomacy and sanctions has predominated. Though 
some sanctions pressure was applied during the Bush Administration and through-
out the Obama Administration, with short-lived agreements cropping up that 
included some verification and dismantling of North Korean infrastructure, the 
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North Koreans maintained their nuclear weapons and missile programs through-
out the intervening decade.

Starting at the end of the Obama Administration and continuing into the Trump 
Administration, the United States has sought to galvanize international sanctions 
pressure against North Korea. This effort has been broadly successful, particularly 
as relates to the UNSC. Five UNSC resolutions have been adopted against North 
Korea, imposing sanctions since the start of 2016, more than those adopted in the 
previous decade.53

But enforcement continues to represent a real challenge, not least because of 
the aggressive evasion mechanisms adopted by the North Koreans.54 Moreover, 
serious questions remain as to the intent of the sanctions regime. US officials have 
speculated that North Korea cannot be deterred, and that negotiations with the 
North Koreans on anything other than full denuclearization are insufficient checks 
on the country.55 This success in applying sanctions, therefore, may not carry over 
to a successful diplomatic resolution. Still, in 2018, the Trump Administration 
decided to attempt this course, beginning with a leader-level summit in Singapore 
and then a second meeting in Hanoi in 2019. These talks have yet to result in any 
agreements.

5. Russia

No such unlimited objectives are present in the case of Russia, notwithstand-
ing fears from Vladimir Putin about future revolutions in Eastern Europe.56 The 
United States has been clear to limit its objectives, first starting with limited sanc-
tions in the face of Russian activities in Ukraine in 2013, and continuing through 
2014’s escalating sanctions framework. The sanctions adopted throughout 2014 
were aimed at deterring Russia from proceeding to further undermine the Ukrain-
ian government and others in Eastern Europe and to persuade Russia to return 
sovereignty over Crimea to Ukraine.57 These sanctions increasingly used eco-
nomic leverage – Russian debt held by foreign banks and reliance on the oil and 
gas sector – but were still limited in their ambition. Even sanctions subsequently 
adopted by the United States in 2017 – in the aforementioned CAATSA – have 
focused on keeping up sanctions pressure in the face of moderating European will 
to confront the Russians and fears that Donald Trump would end US sanctions 
without Russian concessions.

This may change if indications of Russian interference in electoral processes in 
the United States and Europe continue. The US Congress has legislation before it – 
dubbed the Defending Elections from Threats by Establishing Redlines (DETER) 
Act (now in its second version)58 – that would require a massive expansion of 
US sanctions against Russia and those doing business with it if future proof is 
uncovered about Russian interference. Moreover, many in the US Congress are 
considering a significant upgrade in US sanctions in response to the frozen con-
flict in Ukraine, ongoing war in Syria, and broader deterioration of US-Russian 
relations. Here, US strengths – leadership of the international economy, centrality 
as a market, and readiness to weaponize its economy – may play significant roles.
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Conclusion

The evolution in US sanctions policy tracks with the evolution in US strengths 
and responsibilities over the course of its history. At times, the United States has 
sought to employ sanctions well beyond their efficacy, starting with the Embargo 
Act of 1807, and continuing through the Cuban embargo, but at other times the 
United States has been successful in using its power to its diplomatic advantage. 
And throughout its history, the United States has been motivated to use sanctions 
where military tools were either unwise or unavailable.

Looking to the future, it is likely that sanctions will remain a fixture of US for-
eign policy. There has been a substantial investment in the mechanisms of sanc-
tions, and from a policy perspective, they are seen as providing real value and 
options to presidents and congressional representatives alike. The main challenge 
to sanctions in the future lies in their overuse, particularly where strategic consid-
erations ought to prompt evaluation of other tools and in the multi-polarization 
of the global economy. After all, much of the story of success in US sanctions 
policy emerged after World War II during a period in which the US economy 
reigned supreme. In a different global environment, US sanctions policy will need 
to become more agile, more adaptive, and more nimble in order to remain not only 
a tool of interest but also a tool of value.59
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Introduction

The European Union (EU) is among the actors that most frequently adopts sanc-
tions in its foreign policy. Restrictive measures, as sanctions are known in EU 
jargon, were used to deal with very diverse crises – from human rights promotion 
to conflict management – and in very different geographical locations – from the 
Middle East to Asian and African countries. Being the largest economic block in 
the world makes the EU also very central when it comes to understanding how 
sanctions work in the twenty-first century. At the same time, understanding the 
functioning of the EU when using sanctions is not an easy task due to the EU’s 
unique institutional settings and the continuous evolution of the instrument of 
targeted sanctions.

This chapter aims to present the case of the restrictive measure policy of the EU. 
The aim of the chapter is not only to discuss the historical evolution of sanctions 
in the context of European integration, but it also intends to do so by focusing on 
the legal framework, the decision making, and the role of each actor involved. 
There are five main themes that the chapter highlights. First, the political integra-
tion of the European Union led to a more intensive reliance on sanctions after the 
entry into force of the Maastricht Treaty and the terrorist attacks of 9/11. Second, 
restrictive measures appear as the one-fits-all solution as they are used for very 
diverse foreign policy challenges. Third, the institutional setting of the EU pro-
duced a very unique (and rather convoluted) process to decide and administer 
restrictive measures, which involves the Council, the Commission, the EEAS, 
and the Member States. Fourth, the implementation and the enforcement of EU 
sanctions are extremely difficult to discern since they depend mainly on Member 
State actions, and there is little known so far in that area. Fifth, the EU often acts 
in coordination with the US to go beyond the mandate of the United Nations 
when it comes to using sanctions in its external relations. These five conclusions 
are reached by looking at the experience of the EU in the past two decades and, 
especially, by reviewing the cases of Iran, North Korea, and Russia.

The chapter is structured in five sections. The first section reviews the history of 
EU sanctions. The second section presents the institutional and legal framework 
of the sanctions cycle. The third one includes the focus on the implementation 
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and the enforcement of sanctions at the Member State level. The fourth section 
presents the case studies of Iran, Russia, and North Korea. Finally, the conclusion 
summarizes the main themes of this chapter, and it indicates a number of sugges-
tions to enhance EU sanctions in the future.

I. History of EU sanctions

1.  The Cold War

Joakim Kreutz suggests the beginning of an autonomous will in the area of sanc-
tions with the “London Report” prepared by the European Political Co-operation  
(EPC) in October 1981,1 but alternative narratives can also be suggested. For 
instance, the European Union began to impose sanctions on third parties that 
Member States were obliged to implement with the entry into force of the Maas-
tricht Treaty in 1993, but foreign policy coordination had already started years 
before with the Treaty of Rome in 1957.

The Treaty establishing the European Economic Community (hereinafter the 
EEC or the Treaty of Rome) talked about sanctions in relation to arms trade and 
UN decisions. Article 223 indicated that Member States could act in derogation 
to the treaty for matters of “security which are connected with the production of 
or trade in arms, munitions and war material.”2 Article 224 suggested that deroga-
tions to the functioning of the common market were possible to fight threats to 
international peace and security.3 According to Kreutz, UN sanctions on Southern 
Rhodesia were transposed with a joint ECC decision,4 but other sources show that 
national implementation was either loose or nonexistent.5

The achievement of the customs union, the necessary coordination for develop-
ment aid provided under the framework of the Yaoundé Convention but also and 
foremost the several international crises that required a common response led to 
the creation of an informal mechanism for foreign policy coordination: the Euro-
pean Policy Co-ordination (EPC) in 1970. The EPC constituted the natural forum 
where to talk about EEC sanctions. Not surprisingly, EEC sanctions turned out to 
be a divisive issue among Member States with the cases of South Africa (1977), 
Libya (1978), and Iran (1979).6

The inability to play an important role by the EEC in these crises led to the 
“London Report” in October 1981. Thanks to an initiative of the UK, the “London 
Report” stressed the importance of a joint and more decisive action to address 
emerging crises. Joint initiatives to impose sanctions were, then, undertaken 
against the Soviet Union in 1981, and Argentina in 1982. The most visible legacy, 
which is still in force today, of the “London Report” is the arms embargo imposed 
on China after the massacre of Tiananmen Square in 1989.7 In the meantime, 
the Single European Act (SEA) had integrated the EPC into the EEC structure 
as indicated in Title III – Article 30 of the treaty. The Commission was given an 
important role for coordinating the Member States or, as defined in the SEA, the 
“high contracting parties.” However, sanctions imposed were not legally binding 
for Member States because the SEA only wished for states to approximate their 
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foreign policy to joint decisions, but it did not demand compliance. The Treaty of 
Rome and the Single European Act were mainly about the creation of a common 
market and not about foreign policy. With the creation of the European Union and 
the “second pillar” of the Maastricht Treaty, namely the Common Foreign and 
Security Policy (CFSP), EU Member States agreed to share the decision-making 
power on sanctions, and decisions made in Brussels would then become legally 
binding to all Member States with the entry into force of the Maastricht Treaty in 
1993.

2.  After the Cold War

The Maastricht Treaty added foreign policy to the portfolio of the newly created 
political union, the European Union, and sanctions was naturally added to the 
EU foreign policy toolbox. This regards restrictive measures adopted by the EU, 
as it is vastly illustrated later, but also the transposition of sanctions imposed 
by the Security Council of the United Nations. This has occurred in several 
occasions since 1993. While such decisions are transposed under CFSP legal 
framework, they are made neither in Brussels nor in the capitals of the Member 
States. There have been occasions wherein the EU has decided to enforce the 
regime imposed by the UN either marginally, by adding individuals and entities 
to the lists like in the case of international terrorism, or substantially, like in the 
cases of Iran or North Korea. Additionally, it has been noted how “sanction-
like” measures are frequently applied by the Council and the Commission and 
they do not require the adoption of CSFP decisions. First, the Cotonou Agree-
ment – a treaty signed by the EU and the African, Caribbean, and Pacific Group 
of States – outlines the possibility for the EU to suspend aid and other forms 
of cooperation with signatory states when there are human rights concerns in 
the partner country as outlined by Article 96 of the agreement.8 Second, others 
have pointed out that the suspension of the General System of Preference (GSP) 
status has been applied according to logic that is normally attributed to for-
eign policy decisions.9 While an argument for including these measures into the 
study of EU sanctions could be made, this chapter refers exclusively to restric-
tive measures imposed under CFSP.

The first years were rather timid when it comes to the adoption of this instru-
ment. The first legal document imposing restrictive measures was adopted on 
October 28, 1996, and it was about imposing sanctions on Burma/Myanmar.10 
Ever since, the European Union has imposed autonomous sanctions in 33 occa-
sions, including also those cases where the EU had acted before the United 
Nations, such as the cases of South Sudan and Sudan.11 The European Commis-
sion indicates that the EU’s wider objectives for the utilization of sanctions are: 
promoting international peace and security, preventing conflicts, defending demo-
cratic principles and human rights, preventing the proliferation of weapons of 
mass destruction (WMDs), and fighting terrorism.12 In previous works, EU sanc-
tions have been classified similarly as indicated in Table 7.1.13
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The most frequent justification for the utilization of sanctions is democracy 
promotion (also understood as human rights promotion). The violation of demo-
cratic practices has been used to justify the imposition of sanctions in cases where 
national authorities were deemed responsible for the violation of human rights of 
their own people, such as in the cases of Belarus and Uzbekistan. However, the 
unlawful overthrow of governments and elections not declared free and fair have 
been also reasons to trigger sanctions against individuals and nonstate entities in 
certain countries, such as the Central African Republic and Zimbabwe. Restrictive 
measures have been adopted to contain the capacities of the DPRK and Iran to 
develop nuclear and missile programs, but sanctions have also been used to man-
age ongoing conflicts such as the cases of Transnistria, Libya, the Russian Federa-
tion, and Syria. Restrictive measures have been used after the end of conflicts with 
the aim to contain the activities of spoilers and to consolidate the establishment 
of new institutions and/or governments. This was the case for Liberia and the 
Ivory Coast, as well as the travel ban and the freeze of assets imposed on indi-
viduals indicted by the International Criminal Tribunal for the former Yugoslavia 
(ICTY).15 Sanctions against persons considered to be responsible for the misap-
propriation of State funds in Egypt, Ukraine, and Tunisia have been also imposed 
after the change of government to facilitate asset recovery.16 Despite the very dif-
ferent regions and contexts in which restrictive measures were adopted, the legal 
and administrative systems in place to design and adopt restrictive measures are 
the same, and the following paragraph presents them in detail.

Table 7.1 EU restrictive measures divided per type of crisis since 1993**

Conflict 
Management

Democracy 
Promotion

Nonproliferation Post-conflict Terrorism

Afghanistan
DRC
Indonesia
Libya
Sudan
South Sudan
Transnistria
Russian 

Federation

Belarus
Burundi
Comoros
CAR
China*

Guinea (Conakry)
Guinea-Bissau
Iran
Myanmar/Burma
Nigeria
Sudan
Syria
Uzbekistan
US
Venezuela
Zimbabwe

DPRK
Iran
Libya

Bosnia & 
Herzegovina

Ivory Coast
Egypt
FRY
FYROM
Guinea
ICTY indictees
Libya
Tunisia
Zimbabwe

Libya
Terrorist list

* The restrictive measures on China are only politically binding.
** Classification done by the author for descriptive purposes only.14
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II. Current legal and administrative system

1.  Legal framework

The adoption of restrictive measures is done via the utilization of two legal instru-
ments that are typical for the EU legal system: decisions and regulations. Deci-
sions are imposed on an ad hoc basis; they are binding for Member States and are 
the legal instruments used by the EU to act in foreign policy matters. Regulations 
are directly binding for state and nonstate actors within the Union, and they are 
used when the same law needs to apply to everyone in the common market. Regu-
lations implement the measures contained in the Council decisions within the EU.

Sanctions are adopted on the basis of chapter two of the Treaty of the European 
Union, which contains specific provisions on the Common Foreign and Security 
Policy. Article 29 is the legal basis for Council Decisions setting up sanctions 
regimes. The proposal for new restrictive measures comes from the High Repre-
sentative of the Union for Foreign Affairs and Security Policy (HR), but restric-
tive measures are not only a CFSP matter. The Lisbon Treaty indicates the policy 
areas where the EU and the member states have exclusive competences, and the 
policy areas where the competence is shared between the EU and the member 
states (Articles 4, 5, and 6, TFEU). The imposition of restrictive measures regards 
competences that require different levels of EU involvement. For instance, the EU 
is the main responsible for a common commercial policy (exclusive), it coordi-
nates with Member States on the functioning of the internal market (shared) and it 
assists states in administrative cooperation (supportive). Especially, since security 
remains in the hands of Member States in the EU institutional architecture, access 
to territory is still decentralized at the level of national governments.

Thus, since the imposition of sanctions affects the regular functioning of the 
Union’s economic and financial relations with a third country, the Council needs 
to adopt regulations to regulate the functioning of the common market as indi-
cated in Article 215 of the TFEU, which forms the legal basis for the Council 
Regulation. This indicates that when a decision to impose restrictive measures is 
taken, then the “Council, acting by a qualified majority on a joint proposal from 
the High Representative and the Commission, shall adopt the necessary meas-
ures” and “shall inform the European Parliament” (Article 215, TFUE).

The Treaty of Lisbon distinguishes between restrictive measures in external 
relations as mentioned earlier and restrictive measures to fight terrorism within 
the borders of the European Union. In such case, Article 75 reserves a central role 
of the European Parliament since it establishes that

the European Parliament and the Council, acting by means of regulations in 
accordance with the ordinary legislative procedure, shall define a framework 
for administrative measures with regard to capital movements and payments, 
such as the freezing of funds, financial assets or economic gains belonging 
to, or owned or held by, natural or legal persons, groups or non-State entities.

(Article 75, TFEU)
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This is considered as a measure related to internal security (Area of Freedom, 
Security, and Justice), so decisions falling under Article 75 will not be considered 
further in this chapter due to the focus on CFSP sanctions.

Restrictive measures mainly consist of economic boycotts, financial restric-
tions, travel bans, and arms embargoes. Both economic and financial measures are 
adopted with Council decisions and implemented with Council regulations, which 
have immediate effect in the European Union and, therefore, Member States as 
well as firms and individuals must comply with them. Economic boycotts entail 
the prohibition to sell specific products or services to a targeted country, region, 
company, and/or individual. Financial sanctions include the freezing of assets and 
the prohibition of providing loans and making payments to certain persons and 
entities.

When Council decisions impose arms embargoes and travel bans, then national 
legislation is needed because it concerns national competences. As indicated ear-
lier, arms and access to the territory are areas wherein the Treaty of Rome granted 
special authority to Member States. Travel bans restrict access to the territories 
of the Member States and therefore to the European Union. Arms embargoes pro-
hibit the sale of weapons and related technology or services to individuals, non-
state entities, and state entities. The prohibition to sell arms was initially limited 
to military goods, but it was soon evident that several goods and technologies 
produced for civilian use could also be utilized with military objectives. The EU 
recognized this problem by delegating the final decision to Member States, but 
a list of dual-use goods was adopted in 2009 to harmonize the activities of the 
national authorities of EU Member States,17 but the most updated version was 
approved in 2017.18 Exporters who think that certain goods might fall under such 
list need to apply for an export license by the competent national authorities, such 
as the Ministries for Economics and Foreign Affairs in their own Member State.

There are three main documents that discipline the use of sanctions by the EU. 
First, sanctions are imposed according to tenets illustrated in the “Basic Princi-
ples” adopted in 2004.19 Second, sanctions are designed and imposed according 
to ideas that are listed in the “Guidelines” adopted in 2018 in its latest versions.20 
This document states that the European Union has adopted a “targeted” approach, 
meaning that sanctions were designed to minimize the impact on civilians while 
increasing the burden on certain actors, namely targeted individuals, political par-
ties, and governmental leaders. Finally, given that imposing sanctions on indi-
viduals is extremely detailed, the third document indicates “Best Practices” on 
homogenous implementation of EU decisions across Member States that has been 
updated overtime with its most current version in May 2018.21

Although CFSP does not fall under the competence of the Court of Justice, 
restrictive measures have been increasingly reviewed by the Court in the past 
years. Shortly after the terrorist attacks of September 11, several individuals were 
targeted by EU financial restrictions, which were implementing the economic 
sanctions imposed by the United Nations.22 Some of those individuals decided 
to challenge the decisions in European courts. The Kadi judgements in 2005 and, 
especially, 2008, were the first ones wherein the Court of the European Union 
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decided that restrictive measures, even when imposed by the Security Council, 
could have not been implemented by the EU when in violation of basic rights 
ensured by European laws.23 Since then, decisions on restrictive measures need 
to consider the potential infringement of due process principles, such as the right 
to be informed and the effective remedy assigned to listed individuals and enti-
ties.24 It is not by accident that Article 215 authorizes the EU to impose sanctions 
“against natural or legal persons and groups or non-State entities,” but it specifies 
under paragraph three that such measures “shall include necessary provisions on 
legal safeguards” (Article 215, TFUE). The Court of Justice of the EU receives 
even today several complaints, and decisions of annulment of EU decisions are 
not rare.

2.  Actors

(1) Council of Ministers

When it comes to restrictive measures, the EU machinery is made complex by 
the inter-pillar nature, to use jargon from the Maastricht Treaty, of this foreign 
policy instrument. The political initiative can originate from Conclusions of the 
European Council, such as in the case of Russia, but they can also be decisions 
taken in Council subcommittees such as COREPER, PSC, and the working party 
concerned. by the Council of Ministers. The HR submits a proposal to the Coun-
cil of Ministers, which is the institution that legally formalizes the adoption of 
restrictive measures under the Foreign Affairs Configuration (FAC) when minis-
ters of foreign affairs meet. There are four sub-committees of the Council where 
sanctions are explored and technically prepared.

The Political and Security Committee (PSC) of the Council discusses the gen-
eral lines for CFSP and, as such, it could consider the opportunity to resort to 
restrictive measures in the different political crises. The PSC is the place where 
strategic considerations are assessed by the Permanent Representatives of Mem-
ber States in Brussels and the political options to pursue one or another objective 
would be discussed and matched with the appropriate strategy to achieve it/them. 
This is the locus wherein sanctions are agreed upon within the limits and the 
boundaries set by the European Council and the Council of Ministers.

The relevant regional group of the Council is consulted for specific knowl-
edge regarding the imposition of new measures. The Council has nine regional 
working parties: Transatlantic Relations (COTRA), Eastern Europe and Central 
Asia (COEST), Western Balkans Region (COWEB), Middle East/Gulf (MOG), 
Mashreq/Maghreb (MAMA), Africa (COAFR), African, Caribbean and Pacific 
(ACP), Asia-Oceania (COASI), and Latin America and the Caribbean (COLAC). 
Geographical desks provide the necessary political context, and they can also rec-
ommend the imposition of sanctions or individual listings and the listings sug-
gested by Member States are also submitted to geographical desks. Sanctions can 
also be discussed in horizontal groups COMET (terrorism) and CONOP (chemi-
cal weapons).
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The Working Party of Foreign Relations Counsellors (RELEX) discusses the 
legal aspects of the matter based on the draft legal acts transmitted by the HR 
(draft decision) and the HR/Commission (draft regulation). RELEX is composed 
of the diplomatic representatives of the Member States permanent representations 
in Brussels and by the Commission (see the following). RELEX meetings are 
chaired by the rotating President and are attended by EEAS representatives as 
well. In RELEX, legal considerations are accompanied by the political and eco-
nomic aspects of the restrictive measures. Once sanctions are decided, RELEX 
can convene under the formation called “sanctions” since 2004, which is tasked to 
monitor the implementation of the restrictive measures across the Union.

Finally, the draft texts agreed in RELEX are sent to the Committee of Perma-
nent Representatives (COREPER II), which is attended by heads of missions, for 
the final checks before the text goes to the Council for final approval. However, 
normally a discussion is not necessary at this stage, so the final legal acts are sub-
mitted to and adopted by the Council of Ministers.

It is good to remember that since the imposition of restrictive measures falls 
under CFSP, the EU Parliament does not play a role in the decision-making process.

(2) EEAS

The European External Action Service (EEAS) was created to facilitate the coor-
dination of the foreign policy of the Member States. Indeed, it is the HR, as head 
of the EEAS, who makes proposals for the adoption of sanctions. The EEAS 
drafts Council decisions that are sent to RELEX for discussion.

The EEAS has a sanctions policy division that falls directly under the Secretary- 
General. The sanctions policy division is responsible for the overall coordination 
of EU sanctions policy and CFSP sanctions regimes and ensures that the legal 
texts are coherent and consistent across the EU. The unit plays a central role in all 
phases of sanctions, from their design to their application.

The EEAS also provides the Council with regional expertise that is necessary to 
design restrictive measures. This role is relevant to reassert the principle accord-
ing to which decisions would be made in the interest of the EU. For instance, if 
sanctions are to be imposed on a third party upon the request of one or more Mem-
ber States via the HR, the geographical desk(s) under the five regional divisions 
would be involved to provide comments and/or opinions on, for instance, the 
effectiveness and utility of sanctions in the specific context at hand. Especially, 
restrictive measures can have multiple and diverse effects in the local dynamic 
where targets are located, therefore EU delegations, geographical desks, and the 
Commission (see the following) can remark on whether sanctions have, among 
other things, unintended and/or unwanted consequences as well.

(3) European Commission

Given that restrictive measures are alteration of the functioning of the market, the 
Commission is included in the formal and informal discussions about sanctions. 
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For instance, the Commission drafts Council regulations that are sent to RELEX 
for discussion together with Council decisions drafted by the EEAS. The Commis-
sion participates also in the process with the Service for foreign policy instrument 
(FPI). FPI represents the Commission in sanctions related discussions in RELEX. 
In the past, the regulations to implement restrictive measures were directly drafted 
by the Commission, so they would be headed “Commission Regulations.” Since 
the Treaty of Lisbon, implementing powers in foreign policy matters has returned 
to the Council, therefore Commission regulations are now Council regulations. 
However, proposals for regulations on sanctions are prepared by FPI.

Currently, the Commission can also play an essential role in providing exper-
tise that neither the Council nor the EEAS have on the effects that sanctions have 
both on the targeted economy and on the European Union. For instance, it was 
for the Commission to draft a three-tier sanctions policy toward Russia.25 In this 
situation, the Commission prepared a document estimating the impact on both 
the EU and Russia of three different sets of sanctions. The Commission provides 
the competence about the internal market and the economic implications deriving 
from the imposition of sanctions.

(4) Member States

Resorting to sanctions is up to EU Member States in the European Council and, 
especially, in the Council of Ministers, where they have to vote unanimously on 
the adoption of Council decisions and Council regulation establishing sanctions 
regimes. Member States are also those that gather evidence to support listing 
requests for individuals and entities. The Member States’ role is also crucial in 
other three ways.

First, the implementation of travel bans falls mainly under Member States’ 
competences. This is due to the way in which the EU integration process evolved 
overtime. For instance, Member States were very adamant to maintain the con-
trol of their borders for security reasons (see paragraph that follows). While the 
Schengen Treaty contributed substantially to abolish cross-border controls, it also 
granted that States have the final say about who can access their territory. Member 
States can, therefore, perform border controls if security and safety reasons deem 
it necessary. The final decision on whether individuals can access their territory 
was never delegated to European institutions and, therefore, it is the responsibility 
of national authorities to ensure that listed individuals do not enter the European 
Union.

Second, the implementation of arms embargoes also falls mainly under Mem-
ber States’ competences since security is another issue domain for which Member 
States are ultimately responsible. The quintessential area wherein state sover-
eignty is exercised is through the control of arms’ trade, which was explicitly 
assigned to Member States with Article 223 of the Treaty of Rome (later Article 
296 and, currently, Article 346 of the Treaty on the Functioning of the European 
Union). In a similar fashion to travel bans, the decision to ban the sale/purchase 
of weapons is decided in Brussels by the Council, but the implementation of the 
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ban falls under Member States’ authority. However, while arms embargoes do 
not need EU legislations to be implemented, arms and dual-use technology have 
received the attention of the EU since the uneven interpretation of the bans lead 
to very different ways in which arms embargoes were implemented across the 
EU. A list of military materials has been available as early as 1958,26 but the most 
recent version was adopted in 2009.27 Common guidelines for dual-use technol-
ogy have been adopted more recently with Commission Delegated Regulation in 
September 2017.28 However, the implementation of the dual-use still occurs at the 
Member State level.

Third, the enforcement of economic sanctions, both financial and trade related 
restrictive measures, is delegated to competent authorities in each of the Member 
States. The details of the national competent authorities are indicated at the end of 
Council regulations, so it is up to the Member States to monitor the behavior of 
firms based in their countries, to carry out investigations and to determine the type 
of penalties for sanctions violations. The next section presents an overview of the 
penalties imposed across the European Union.

3.  Penalties and consequences

A thorough study of penalties set for each type of violation in the 28 EU Member 
States has not been made yet. This area is possibly the least integrated and harmo-
nized of the sanctions cycle in the EU. There are sets of both civil and criminal 
offences that are foreseen in the legal systems of Member States, from companies’ 
objective responsibilities to the criminal liability of individuals. Since penalties 
are set by Member States, differences can be substantial. In general, there are indi-
cations for fines that both individuals and companies would have to pay if found 
in violations of EU export regulations. Fines for individuals can vary from €1000 
(Bulgaria) to €100000 (Germany), and they can vary for companies from €10000 
(Bulgaria) to one million sterling (about €900000 in the United Kingdom). Addi-
tionally, EU Member States also consider sanctions violations a criminal offence, 
so similar differences can be seen across the EU, from six months (Bulgaria) to 
ten years (Germany) in prison.29

The Netherlands has also been active in this regard. In 2017, a former managing 
director of a Dutch company was sentenced for “deliberately ignoring the sanc-
tions regime” from October 2012 to February 2015.30 More recently, a criminal 
investigation has been launched on seven Dutch companies for violating sanctions 
against Russia. The accusation indicates that companies were acting in violation 
of the regime by helping with the construction of the bridge connecting Russia to 
Crimea. According to Dutch law, individuals found in violations of EU sanctions 
can be sentenced to up to six years in prison and to a maximum of €82000, while 
companies’ fines can amount to up to €820000.31 For violating the same sanc-
tions regime, a German company based in Ulm was fined €190000 for exporting 
machines to Russia without the required export license for dual-use goods.32

Cases of voluntary disclosure should also be noted and the Siemens- 
Technopromexport case is a good example for it. Technopromexport, a subsidiary 
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of the Russian company Rostec, agreed on the purchase of gas turbines from Sie-
mens, a German company. The turbines were intended to be installed in a power 
plant in Taman, a few kilometers away from Crimea, in the southern part of Russia. 
The sale took place in the summer of 2015, but in the fall of the same year Tech-
nopromexport resold the turbines to another Rostec subsidiary, Technopromexport 
LLC, for power plants in Crimea. Siemens Russia sued Technopromexport for 
breaching the sale contract, which indicated the prohibition to resell the turbines to 
Crimea based actors and/or with an end use in Crimea.33 However, three Siemens 
employees are now under investigation for breaching EU sanctions on Russia.34

While there is an abundance of cases available for the US Office of Foreign 
Assets Control (OFAC), EU cases are more difficult to find. This is due to several 
reasons. First, there are 28 different authorities investigating in their own areas of 
competence, while OFAC is a centralized institution that can more easily collect 
all cases. Second, the collection of data is also made more complicated by the 
different languages that affect/characterize the European context. Finally, this dif-
ference could also have a normative explanation. While the naming and shaming 
of firms is practiced in the US, the same cannot be said for the EU. In the recent 
years, OFAC has aggressively pursued US sanctions busters both domestically 
and abroad. EU based firms have not been an exception to this rule, so banks such 
as BNP Paribas, Intesasanpaolo, HSBC and the Royal Bank of Scotland have 
settled accusations for up to $8.9 billion (USD).35 This treatment was not only 
given to foreign entities but also to domestic ones such as Cobham, JPmorgan, 
and Epsilon Electronics in 2018 only.36 Rather than who the targets are, what 
stands out is the OFAC public outreach when companies are accused of sanctions 
busting and/or reach settlements with US authorities. Indeed, OFAC publishes not 
only a list of companies, but it issues warnings, it announces investigations, and 
detailed narratives of sanctions violations are available to the wider public. On the 
contrary, national competent authorities of EU Member States are less likely to 
do this. The next section presents an overview of EU autonomous sanctions in the 
cases of Iran, DPRK, and Russia.

III. Sanctions overview from Iran, DPRK, and Russia

This section presents three cases of sanctions, two framed by the UN and one of 
autonomous measures, with the aim to show the activity done by the EU in the 
issue domain of sanctions.

1.  Iran

Sanctions on Iran are characterized by the parallel, and often different, sanctions 
regimes by the United Nations, the United States, and the European Union related 
to the nuclear program, and human rights violations occurred to counter the 2011 
protests in the country. Additionally, the recent viewpoints between the US and 
the EU on the JCPOA have further complicated the situation.37
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In 2002, the international community discovered that Iran was developing a nuclear 
program without notifying it to the International Atomic Energy Agency (IAEA) as 
prescribed by the Non-Proliferation Treaty (NPT). This fostered the suspect that Iran 
intended to develop a nuclear program with military objectives and a dialogue was 
set up with Teheran. The stalemate of the negotiation led to the first imposition of 
UN sanctions with Security Council Resolution 1737 of December 2006, imposing 
a travel ban, a freeze of assets, a ban on weapons, and a ban on goods related to the 
nuclear and ballistic missile programs. In 2006, the EU decided to transpose the 
main aspects of the UN regime with minor adaptations regarding individuals and 
entities subjected to the travel ban and the freeze of assets. In 2010, the situation 
deteriorated to a point that both the US and the EU went beyond the mandate of 
the Security Council by extending the list of sensitive technologies, restricting the 
purchase of oil from Iran and limiting the provision of financial services to include 
reinsurance services for oil transport.38 The agreement between the US and the EU 
had important economic consequences for the Iranian economy with a depreciation 
of the currency, higher inflation rates, and lower income levels from oil sale abroad.39 
The EU played an important role in this direction in three main ways. First, EU-
Iran trade was substantially higher than the one with the US, therefore any serious 
attempt to affect the capabilities to develop a nuclear program of Iran should have 
included the EU. Second, SWIFT, the body that allows and facilitates international 
payments, is located in EU territory and sanctions would have been weaker without 
it. Finally, the reinsurance ban was extremely impactful for the trade of Iranian oil, 
and given that 90% of such services are provided by firms based in London, it is 
plausible that the role of the EU was central for the impact of sanctions.

The election of Hassan Rouhani in 2013 opened a new phase in the relations 
between Iran and the West, which led to the signing of the Joint Comprehensive 
Plan of Action (JCPOA) in July 2015. The JCPOA was signed by the E3 + 3 and 
Iran, and it was characterized by important concessions on both sides.40 On the 
one hand, Iran agreed to very invasive inspections and on the other, the E3 + 3 
accepted the principle that Iran could develop nuclear technology for civilian pur-
poses. This agreement was signed under the promise that sanctions would have 
been removed but with the snap back clause allowing the immediate return to UN 
sanctions if Iran was found in violation of the agreement.

The last phase, which is also ongoing at the time of writing, started because 
of the decision of the Trump Administration to withdraw unilaterally from the 
JCPOA. Although the IAEA confirmed in several occasions that Iran was compli-
ant with the agreement, the US government decided not to invoke the snap back 
and, instead, to leave the JCPOA and return to unilateral sanctions.41 In fact, the 
EU and the other signatory states are actively engaged in maintaining the JCPOA 
in force by facilitating financial transactions of EU-based operators interested in 
doing business with Iran – see INSTEX system.42 The effectiveness of such an 
instrument is still unclear.

Not all sanctions on Iran were imposed for the nuclear program, but the violent 
repression of protests in 2011 also caused concerns in the international community. 
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The EU imposed a travel ban and a freeze of assets on 32 individuals with Council 
Decision 235, which was extended to reach the current level of 87 individuals and 
one entity.43 The regime was extended in 2012 to include telecommunications 
monitoring, interception equipment, and equipment used for internal repression.44 
These restrictive measures were not included in the agreement for the JCPOA, 
and it is still in force today.

2.  DPRK

The role of the EU in the case of the Democratic People’s Republic of Korea 
(DPRK) has been similar to the one played in the case of Iran. Once again, after the 
Security Council resorted to sanctions against the DPRK, the EU agreed with the  
US to impose additional autonomous measures going beyond the mandate of  
the UN. In this case, given the low level of trade between the EU and the DPRK, the  
contribution of the EU to the crisis is less central.

The DPRK announced its intention to leave the NPT in 2003. Several actors got 
together in what it would be become known as the Six-Party talks – the US, Rus-
sia, China, Japan, South Korea, and North Korea – with the objective to convince 
Pyongyang to reverse its decision. After three years of negotiations, North Korea 
orchestrated the launch of ballistic missiles in July 2006, and the Security Council 
responded by passing Resolution 1695 threatening the imposition of sanctions. 
The nuclear test of October 8, 2006, triggered the first imposition of sanctions by 
the Security Council with Resolution 1718.45 Ever since, the evolution of sanc-
tions followed a recurrent pattern: negotiations started, then it encountered prob-
lems, the DPRK carried out either nuclear or missile tests, and the UN followed 
with more stringent sanctions. The Six-Party talks did not convene after 2009, 
though sanctions were strengthened in 2009 (UNSCR 1874 following missile tests 
in June),46 2013 (UNSCR 2087 following the missing test of December 2012),47 
2016, and 2017 (with UNSCR 2270, 2321, and 2375 following the fourth, fifth, 
and sixth nuclear tests by North Korea).48 In 2018, the rapprochement between 
South Korea and North Korea has created the conditions for the Singapore meet-
ing between US President Donald Trump and DPRK President Kim Jong Un, 
which was preceded and followed by equally historical meetings between South 
Korean President Moon Jae-in and President Kim in April and September.49

In this context, the EU has gone beyond the mandate of the United Nations, 
often in coordination with the United States, since the early stages of the sanc-
tions regime when autonomous listings were foreseen in Common Position 795 
approved shortly after the first nuclear test in 2006.50 In 2009, the list of dual-use 
goods was used to authorize EU exports, which was more restrictive than the UN 
list and the guidelines of the Sanctions Committee. The first autonomous listing 
took place in 2009 with Council Decision 1002 targeting technical and financial 
assistance to the nuclear and missile programs of North Korea.51 Heavier sanc-
tions followed in 2013, with the ban on aluminum, gold, diamonds, and other 
precious metals, as well as restrictions on financial services to banks and to the 
central government decided with Council Decision 88.52 Other relevant economic 
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measures were decided in 2016, with the ban on import of certain minerals, such 
as coal and iron ore and the export of aviation fuel with Council Decision 475, 
among others.53 The escalation of the crisis with the new nuclear tests carried out 
by the DPRK in 2016 led to the imposition of possibly the most stringent EU 
sanctions regime, with the transposition of new economic restrictions on copper, 
nickel, silver, helicopters, and vessels as well as the ban on new investments in 
North Korea in sectors such as aerospace, metallurgy, and metalworking among 
others as imposed by UNSCR Resolution 2321.54 A few months later, the EU 
complemented the regime with a comprehensive embargo on coal, iron, iron ore, 
seafood, and lead,55 and remittances were also limited with Council Decision 
1860 in October 2017.56 Given the combination of measures in place, enforcement 
became central in the recent activities of the sanctions Committee and, therefore, 
of the European Union. Most of the decisions taken in 2018 were to fight the illicit 
trafficking of goods to the DPRK and to enhance the mechanisms to monitor the 
ways in which the DPRK managed to circumvent the UN, US, and, thus, EU sanc-
tions regimes.

3. Russia

The case of sanctions on Russia are particularly relevant because, for the first 
time, the EU imposed sanctions against an economically important State.57 On the 
one hand, the sanctions regime on Russia is made of multiple measures imposed 
by the European Union combined with sanctions imposed by other countries, 
including but not limited to the United States. On the other hand, European Union 
countries were more interconnected with the economy of Russia than any other 
country; therefore the EU had a special role in this particular case.

The crisis between the EU and Russia goes back to the street protests against 
the President of Ukraine Viktor Yanukovych in December 2013. Since the begin-
ning, while the EU was very critical of the incumbent regime, Moscow did not see 
positively the departure of Yanukovych from Kiev. Shortly after, unknown mili-
tary personnel, which have been linked to Russia, expelled Ukrainian forces and 
supported the new local authorities in the organization of the referendum over the 
independence of Crimea from Ukraine and its annexation to Russia.58 The referen-
dum, under strong criticism from the international community, led to the Russian 
annexation of Crimea in March 2014, and it caused the first round of sanctions 
by the EU. The measures, still in force today, target a number of individuals who 
facilitated the referendum and the political process with a travel ban and an asset 
freeze,59 and it imposes sectoral sanctions against products originating and com-
ing from Crimea in June 2014.60

In the weeks following the events in Crimea other regions in Ukraine were 
affected. Especially the Donbass region, with the provinces of Lugansk and 
Donetsk being the stage for open military confrontations between rebel forces 
and the Ukrainian army. Once again, the Russian Federation has been accused 
of openly support the rebels in the region against the forces of the government in 
Kiev. Based on the same principle established by the decision in March, the first 
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listing for the events in the Donbass region came on April 28 with Council imple-
menting decision 238 targeted with a travel ban and a freeze of assets.61 However, 
the Commission had prepared, upon request of the Council, a preliminary docu-
ment to advise on possible ways to increase the pressure with a tailor-made use 
of sanctions if Russia did not comply with the request of the EU. The plan was 
constituted by three phases, being the last one a combination of sectoral sanctions 
directly against Russia.62 In July 2014, following the downing of the MH 17, caus-
ing the death of 283 passengers and 15 members of the crew for which Russian 
equipment was considered to be responsible, the Council imposed economic and 
financial restrictions on the Russian Federation,63 which were further strength-
ened in September 2014.64 In a nutshell, currently the EU has frozen the assets 
of 155 individuals and 44 entities from Russia, prohibited the entry to the EU 
for 155 individuals, prohibited trade of military and dual-use goods with Russia, 
restricted the sale of sensitive technology in the oil sector, restricted the access to 
credit for 11 firms – both state and private – in Russia, and prohibited trade with 
Crimea. In response, Russia has imposed a ban on the import of agricultural prod-
ucts from the EU and other countries.65 In the case of Russia, sanctions need to 
be renewed every six months, and they have been renewed since July 2014, even 
though requests for reconsidering sanctions have been often raised due to the eco-
nomic costs borne by EU countries. As mentioned earlier, the economic impact 
for the EU is the unique characteristic of this regime. It should be noted that EU 
exports to Russia decreased from €119 billion in 2013 to €70 billion in 2016. In 
2018, exports have started a slow recovery and they should reach the level of 
€87 billion in 2018,66 which is still short of the pre-crisis levels.

Since early 2015, the Council has tied the lifting of sanctions to the compliance 
of the Minsk Agreement signed on February 12 by Russian President Vladimir 
Putin and Ukrainian President Petro Poroshenko, thanks to the mediation of 
French President François Hollande and German Chancellor Angela Merkel.67 
The agreements set the terms for the ceasefire and outline the steps that the par-
ties should undertake toward the resolution of the crisis based on the territorial 
inviolability of Ukraine, even though Crimea is not mentioned by the agreement. 
However, the implementation of the agreement is still largely missing with both 
parties exchanging accusations for violating the agreement. As this chapter is 
being written, the solution is not expected anytime soon.

Conclusions

The way in which the EU resorts to restrictive measures is relevant to enhance 
the understanding of both how the EU works and how EU sanctions function. 
The process of political integration started with the Treaty of Maastricht and the 
inability to respond to international crises, such as the Kosovo crisis and the ter-
rorist attacks of 9/11, which have created the conditions for the European Union 
to develop a restrictive measure policy since the early 2000s and to champion its 
more recent evolution to targeted sanctions. Currently, the EU manages more than 
20 targeted sanctions regimes in three different continents to promote democracy, 
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protect human rights, consolidate the transition to new regimes, and deal with 
more conventional challenges such as the threat to the independence of Ukraine. 
The analysis of the four most commonly adopted restrictive measures, namely 
travel bans, assets freeze, trade restrictions, and arms embargoes, have shown the 
peculiarity of the EU system, especially when it comes to the implementation of 
sanctions. All institutions and actors, both from the EU and its Member States, 
are involved in the process from the inception of sanctions to their monitoring 
and enforcement. The analysis of three of the most relevant cases of restrictive 
measures – Iran, the DPRK, and Russia – has provided an overview of what the 
EU does when it comes to sanctions, and it shed light on a few challenges that 
characterize sanctions regimes.

This chapter has unveiled areas for potential improvements of EU restric-
tive measures. On the more feasible end of the spectrum, information sharing 
across the EU could and should be improved. Currently, Member States operate 
in almost total independence from the others since the Commission and the EEAS 
play only a limited advising role when it comes to implementing sanctions. States 
could make an effort to share practices, cases, and expertise in order to (1) facili-
tate the work for the Member States where capacity is limited and (2) reduce the 
incentives for companies to exploit the different loopholes provided, willingly or 
unwillingly, by the different interpretations of sanctions regimes that may occur 
across the EU. On the more ambitious end of the feasibility spectrum, the moni-
toring capacity of EU institutions is dwarfed before the one exercised by OFAC. 
While the US has one centralized authority tasked with the job to monitor and 
enforce sanctions, the EU has decided to delegate this task not only to 28 different 
competent authorities but also to 28 different investigative and judicial systems. 
If EU Member States were to pool resources by creating, for instance, a European 
OFAC-like agency, then restrictive measures would fundamentally enhance their 
functioning and reduce perverse effects that they have on the market due to the 
divergent implementations that occur in EU Member States.
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Introduction

Economic sanctions are one apparatus available for States and international 
organizations to coercively steer other countries and nonstate actors in certain 
policy directions, yet not all States with economic and political leverage consider 
economic sanctions their own unique means to pursue political agendas. The US 
government notably situates economic sanctions as its own strategic foreign pol-
icy tools, through which it exerts its political and economic leverage.1 Economic 
sanctions also constitute a proactive element of the EU’s common and foreign 
security policy.2 By contrast, at least until the beginning of the twenty-first cen-
tury, the Japanese government had not fully characterized economic sanctions 
as part of its autonomous policy options. Instead, economic sanctions had been 
applied within the framework of the UN or the initiatives of like-minded States as 
part of Japan’s “international cooperation.”

Nevertheless, the traditionally modest assumption that the Japanese govern-
ment had about economic sanctions has undergone a proactive change. This has 
happened in response to a series of ballistic missile tests by North Korea since the 
mid-1990s, which has helped shift the domestic political climate in favor of the 
more proactive use of economic sanctions in order to safeguard the country’s own 
security. Such a proactive turn came on July 5, 2006, when the Japanese govern-
ment applied its first unilateral sanctions outside the framework of international 
cooperation that had traditionally confined the scope of such coercive measures.3

Against this background, this chapter aims to provide an overview of Japa-
nese approaches to economic sanctions from both legal and political standpoints. 
The chapter begins by providing the political background that has defined the 
Japanese approach to economic sanctions (Section I). The chapter then goes on 
to examine the legal and administrative frameworks for applying economic sanc-
tions (Section II). This will be followed by specific analyses of how the Japanese 
government instigated economic sanctions against North Korea outside the UN 
Security Council’s enforcement measures (Section III-1). The chapter also gives 
an account of the piece of legislation that Japan adopted in 2014 to give effect to 
the UN’s counterterrorism sanctions. Internationally, or at least within the EU, the 
implementation of the UN’s counterterrorism sanctions gave rise to the concern 
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that the designation of specific targets disregarded norms of due process.4 In the 
Japanese legal and political discourse, however, the issue of due process attracted 
little attention (Section III-2). By accounting for economic sanctions through the 
lens of the Japanese political and legal contexts, this chapter highlights how inter-
national political pressures necessitated and justified greater changes in domestic 
legal practices.

I. Development of Japan’s cooperative and proactive 
approaches to sanctions

As noted in the introduction, the Japanese government’s approach to economic 
sanctions has traditionally been characterized by the spirit of international cooper-
ation. Until the beginning of the twenty-first century, economic sanctions had not 
been considered part of the government’s autonomous foreign policy instruments. 
In principle, economic sanctions have been adopted to implement the sanctions 
regimes adopted by the UN Security Council. While the government has applied 
certain restrictive measures outside the UN’s framework, such measures have fol-
lowed the international initiatives taken by other major States. For instance, dur-
ing the Gulf War in 1991, the Japanese government employed economic sanctions 
against Iraq before the UN Security Council adopted Resolution 661 and imposed 
nonmilitary enforcement measures under Chapter VII of the UN Charter,5 yet 
Japan’s non-UN measures against Iraq at that time still fell under the framework 
of international cooperation, inasmuch as they were in line with the initiatives of 
the US government and several other like-minded States.6

In the spirit of international cooperation, the Japanese government was still 
reluctant to impose autonomous economic sanctions even in the wake of a series of 
provocations by North Korea from 1993–1994.7 On March 12, 1993, North Korea 
declared its intention to withdraw from the Nuclear Non-Proliferation Treaty.8 On 
May 29 and 30, the country launched a Nodong-1, a medium-range ballistic mis-
sile, into the Sea of Japan. Despite the calls of the International Atomic Energy 
Agency (IAEA) to accept comprehensive safeguards according to its Safeguard 
Agreement,9 North Korea took steps to defuel a research reactor in May 1994.10 
Nevertheless, this series of provocations did not lead to autonomous economic 
sanctions by Japan outside the framework of the UN and like-minded States.

The Japanese government’s alignment with international initiatives is reflected 
in the country’s domestic legal framework on economic sanctions. Japan does not 
have general enabling legislation equivalent to the United Nations Act 1946 in the 
UK or the United Nations Participation Act 1945 in the US to implement the UN’s 
economic sanctions regimes.11 Instead, Japan implements them on a patchwork 
basis by applying existing pieces of legislation, which have a much wider use than 
in the context of economic sanctions. The main legal basis to give effect to eco-
nomic sanctions is the Foreign Exchange and Foreign Trade Act (“FEFT Act”).12 
The act was enacted in 1949 for the sake of ensuring equilibrium in the interna-
tional balance of trade and currency stability by controlling foreign exchange, 
foreign trade, and other foreign transactions.13
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Initially, the FEFT Act was designed for the pursuit of economic objectives, 
as opposed to the maintenance of international peace and security. The problem 
with legislative objectives of an economic nature became apparent in the COCOM 
case that was decided by the Tokyo District Court in 1969.14 In this case, the 
plaintiff was a group of manufacturers called Nikkoten that applied for govern-
mental approval of the export of certain goods to the People’s Republic of China 
for display at the Beijing-Shanghai Japanese Industrial Exhibition. The Minister 
of International Trade and Industry (MITI) at the time declined to approve the 
request, inasmuch as the goods in question fell under the controlled materials of 
the COCOM (Coordinating Committee for Multilateral Export Control), which 
was the Western Bloc’s export control regime during the Cold War. Under the 
COCOM, the scope of controlled items was formulated in the context of a compe-
tition of military capability between the Western and Soviet Union blocs as a set 
of strategic items.15 One of the questions raised by the plaintiff was whether the 
minister’s decision fell within the purview of the Export Trade Control Order, an 
administrative instrument enacted according to the FEFT Act. Under the Order, 
the Minister could deny an export license if it was found necessary for ensur-
ing “the maintenance of equilibrium in the international balance of trade and the 
sound development of foreign trade and national economy.”16 In the 1969 deci-
sion, the Tokyo District Court observed that the denial of approval was not for the 
sake of economic rationales as envisaged in the Order, but instead in the pursuit 
of international political objectives. Accordingly, the Tokyo District Court found 
that the Minister had acted illegally, going beyond the bounds of his discretionary 
power.

The decision of the Tokyo District Court in 1969 did not immediately lead 
to the fundamental modification of the FEFT Act. It was only in 1979 that the 
Japanese Diet amended the act to better align its objectives with those of eco-
nomic sanctions. The 1979 amendment, which became effective in 1980, allowed 
the government to restrict capital and service transactions if they “prevent the 
sincere fulfilment of treaties and other international agreements Japan has con-
cluded” or “impair international peace and security.”17 At least with respect to 
capital and service transactions, this amendment formally acknowledged noneco-
nomic objectives as grounds for imposing licensing requirements. In this regard, 
the amendment has altered the basic characteristics of the FEFT Act.18 At the 
same time, the 1979 amendment did not go as far as adding noneconomic objec-
tives with regard to the export restriction of goods in general.19 The overall aim 
of the FEFT Act, as articulated in Article 1, also remained confined to that of an 
economic nature.20

A further legislative change came in 1987, after substantial political backlash 
against Toshiba Machine Co. involving the company’s breach of COCOM rules. 
It was revealed in 1987 that the firm had exported parts and computer programs 
for propeller milling machines to the Soviet Union without obtaining the approval 
of the MITI. The controversy stemmed from the fact that the exported items could 
have been used to cut submarines’ propellers and make their operation quieter and 
more difficult to detect. Amid the Cold War, the revelation triggered an outcry 
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in the US. The New York Times criticized the “avarice” of Toshiba and the Japa-
nese government’s “lackadaisical supervision” of militarily sensitive exports.21 
The incident eventually led the Tokyo District Court to impose a fine on Toshiba 
Machine Co. and order the imprisonment of its two senior staff.22 In response to 
political pressure, the Japanese government amended the FEFT Act in 1987 in 
order to allow “the maintenance of international peace and security” as one of 
the bases for restricting the export of goods,23 and it introduced a more stringent 
penalty for noncompliance.24 Still, however, the overall economic purpose of the 
FEFT Act, as provided in Article 1, remained unchanged. This was presumably 
because of the assumption that restrictions on the freedom of foreign exchange 
should be kept to a minimum. Namely, to alter Article 1 and expand the act’s over-
all aim would have invited criticism that the government was overly restricting 
such freedom in the name of international peace and security.

In 2004, Article 1 of the FEFT Act was amended to embrace the element of 
“peace and security” as part of its overall legislative purpose. The amendment 
formally added “the maintenance of peace and security in Japan and in the inter-
national community” to Article 1.25 The 2004 amendment marked an important 
turning point, not only because of the changes in the overall economic narrative 
but also due to the novel reference to peace and security “in Japan.” Namely, 
the amendment allowed the government to restrict foreign payment, capital, and 
service transactions, outward direct investment, or the export of goods when such 
restriction would be particularly necessary for the maintenance of national – not 
just international – peace and security.26 Such an extension gained political sup-
port, especially since the incident in December 2001, involving the exchange of 
fire between Japanese Coast Guard vessels and an unidentified ship that turned 
out to be a North Korean spy vessel.27 On July 5, 2006, the Japanese government 
instigated its unilateral sanctions against North Korea, as will be described further 
in Section III. This marked the first proactive sanctions that the Japanese govern-
ment had applied outside the UN’s sanctions measures and beyond the framework 
of international cooperation with like-minded States.

II. Legal and administrative frameworks

1.  Statutory and executive orders

(1) Foreign exchange act

As overviewed in the previous section, the FEFT Act has been the basic vehicle 
through which the Japanese government has applied not only sanctions adopted 
by the UN Security Council or like-minded States but also those autonomously 
initiated by the Japanese government. There are several key provisions of the For-
eign Exchange Act relevant to the application of economic sanctions, including 
the implementation of UN sanctions regimes.

To begin with, Article 16(1) of the FEFT Act allows the government to restrict 
payments to a foreign State or nonresident.28 Article 16(1) is implemented 
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together with Article 6(1) of the Foreign Exchange Order (“FE Order”) issued by 
the Cabinet.29 Under these provisions, the Minister of Finance or the Minister of 
Economy, Trade, and Industry may impose an obligation on a resident or nonresi-
dent to obtain permission to engage in making a designated payment to a foreign 
State or to a nonresident.30 For instance, following the establishment of the UN’s 
sanctions on Libya in February 2011 under Resolution 1970,31 the Ministry of 
Foreign Affairs (MOFA) published a list of individuals designated as targets of 
asset freeze measures.32 The MOFA’s notice was accompanied by a public notice 
from the Ministry of Economy, Trade, and Industry (METI, formerly MITI) that 
required permission for making payments involving the listed individuals.33

On top of the payment restriction, Article 21(1) of the FEFT Act provides the 
basis for restricting capital transactions within the framework of economic sanc-
tions.34 Together with Article 11(1) of the FE Order, Article 21(1) of the FEFT 
allows the Minister of Finance to implement international or Japanese autono-
mous sanctions by imposing an obligation on a resident or nonresident to obtain 
permission to engage in designated capital transactions.35 In addition, with regard 
to “specified capital transactions,” the Minister of Economy, Trade, and Industry 
is in charge of imposing a requirement to obtain permission according to Article 
24(1) of the FEFT Act and Article 15 of the FE Order.36 Such capital transactions 
are those that directly accompany the import or export of goods or that pertain to 
the transfer of mining or industrial property rights.37 For instance, on November 7, 
2014, the UN Security Council’s Sanctions Committee on Yemen designated three 
individuals as targets of asset freeze and travel ban measures under UN Security 
Council Resolution 2140.38 After the adoption of the resolution, the MOFA of 
Japan published, on December 17, 2014, the list of the designated individuals,39 
and, pursuant to the METI’s public notice released on the same day, it became 
mandatory to seek permission from the Minister of Economy, Trade, and Industry 
for specified capital transactions pertaining to the designated individuals.40

Likewise, “service transactions” can also be subject to restrictions in giv-
ing effect to UN sanctions, those instigated by like-minded States, and Japan’s 
autonomous sanctions. For instance, in October 2006, the UN Security Council 
instigated economic sanctions against North Korea.41 Under paragraph 8(c) of 
Resolution 1718, Member States were required to prevent any transfers, to or 
from North Korea, of technical training, advice, services, or assistance regarding 
the manufacture or use of military items.42 The Japanese government imposed the 
requirement to obtain permission with regard to such service transactions accord-
ing to Article 25(6) of the FEFT Act and Article 18(3) of the FE Order.43

Finally, if sanctions regimes aim to restrain the export and import of goods in 
general, Article 48 of the FEFT Act serves as a basis for restricting exports, while 
Article 52 provides a ground for regulating imports.44 Article 48(1) of the act pro-
vides the legal basis for regularly applied export control over military and dual-
use items as listed in the Export Trade Control Order.45 In addition, Article 48(3) 
of the act can cover a wider range of goods subject to export control, which allows 
the government to give effect to export restrictions under UN sanctions, those 
initiated by like-minded States, and Japan’s autonomous economic sanctions.46 
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Import restrictions are given effect by the Import Trade Control Order47 and the 
METI public notices issued in accordance with the Control Order.

(2) Other legal frameworks

The FEFT Act, however, does not serve as an adequate legal basis for certain cir-
cumstances envisaged by UN sanctions.48 For instance, in the early 1990s, the 
limitations of the FEFT Act became evident in the context of implementing the 
Yugoslavia sanctions regime under UN Security Council Resolution 820. The reso-
lution obliged all States to “impound all vessels, freight vehicles, rolling stock, and 
aircraft in their territories.”49 As the FEFT Act is meant to regulate the cross-border 
transfer of capital and goods, the act did not serve as a sufficient legal basis for 
confiscating these properties in Japan. In the absence of appropriate legal bases, the 
Japanese government simply prevented the relevant properties from being present 
in Japan in the first place by resorting to the Immigration Control and the Refugee 
Recognition Act, so that the country would not be in breach of the UN sanctions.50

A more pressing limitation of the FEFT Act became evident, however, in the 
course of implementing the UN’s counterterrorism sanctions. The UN Security 
Council established the so-called 1267 sanctions regime targeting specific terror-
ist organizations. Resolution 1267 is the first of a series of UN Security Council 
resolutions that imposed economic sanctions against the Taliban and, subse-
quently, Al-Qaeda and the Islamic State in Iraq and the Levant.51 In 2011, the 1267 
sanctions regime was split into two, with one regime for Al Qaeda52 and another 
for the Taliban.53 On top of the specific counterterrorism regime, the UN Security 
Council adopted Resolution 1373 in 2001, which aimed to impose on Member 
States a series of general obligations to criminalize terrorist financing acts and 
freeze the assets of those involved in terrorist acts.54 Initially, the Japanese govern-
ment relied upon the FEFT Act to give effect to the UN’s counterterrorism sanc-
tions, yet such a conventional recourse proved to be inadequate. This is precisely 
because the UN’s sanctions regimes aim to eradicate the financing of terrorist 
acts by regulating not just cross-border transactions but also those of a domestic 
nature.55 The FEFT Act, which literally aims to regulate certain “foreign” transac-
tions, could not be invoked by the government to restrict payment made for the 
benefit of its own nationals who have residency in Japan.

In November 2014, the Japanese Diet took steps to remedy the gaps between 
the UN’s counterterrorism sanctions and Japan’s legal frameworks. The Diet 
enacted a new piece of legislation,56 which became effective in October 2015, to 
implement the 1267 sanctions regime, the 1988 sanctions regime against the Tali-
ban, and the 1373 counterterrorism measures (“2014 Counter-Terrorism Act”). 
The legislation was, in part, motivated and justified by external pressure from the 
Financial Action Task Force (FATF), which had, in its 2008 report, pointed out 
the “gaps” remaining in Japan’s implementation of counterterrorism sanctions.57 
The FATF recommended that the Japanese government “review and modify its 
[asset] freezing system to fully implement UNSCRs 1267 and 1373.”58 The 2014 
Counter-Terrorism Act was one of the responses following the FATF’s criticisms.
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Under the 2014 Counter-Terrorism Act, it became possible for the govern-
ment to regulate domestic transfers involving international terrorists, at least in 
the course of implementing the 1267 and 1988 sanctions regimes. Under these 
mechanisms, the UN Security Council’s sanctions committees are responsible for 
designating specific individuals and entities as targets of asset freezes and travel 
bans. In Japan, under the 2014 act, persons designated by the UN would be pub-
licly notified59 and would be required to obtain permission from Prefectural Public 
Safety Commissions – which are part of the police organization – if such persons 
intended to receive, for example, a donation of assets subject to regulation,60 a 
lease of the assets,61 or a payment in consideration of the sale, loan, or other dispo-
sition of the assets.62 In turn, no one could donate or sell such assets, etc., to those 
designated by the sanctions regimes.63 These restrictions can be imposed even for 
domestic transactions conducted solely among residents in Japan. By contrast, 
regarding the 1373 sanctions regime (which leaves the designation of targets to 
each Member State), the scope of regulation is still in tune with the FEFT Act. 
Namely, under the 2014 act, those who are autonomously designated by the Japa-
nese government ought to have been engaged with outbound payments or those 
made by residents to nonresidents.64

2.  Agencies

When it comes to the implementation of economic sanctions, the national legis-
lature tends to play a very limited role, and Japan is no exception in this regard. 
Different ministries are responsible for giving effect to UN and non-UN economic 
sanctions. The MOFA disseminates the general information on sanctions and pub-
lishes the list of individuals and entities designated as the targets of asset freezes 
and travel bans, yet the MOFA is by no means the only ministry working for the 
domestic implementation of economic sanctions. For instance, an entry ban on 
individuals is administered by the Ministry of Justice, while an entry ban on ships 
is controlled by the Ministry of Land, Infrastructure, Transport, and Tourism.

When it comes to arms embargo and asset freeze measures, the METI and the 
Ministry of Finance (MOF) are responsible for administering the FEFT Act in 
order to give effect to such restrictive measures. Broadly speaking, the METI 
is responsible for regulating restrictions on goods and services, while the MOF 
administers the restriction of financial transactions insofar as they do not accom-
pany the export and import of goods.65 For example, when the UN Security 
Council imposed an arms embargo on Libya under Resolution 1970 in 2011,66 
the Japanese METI issued a public notice in accordance with the Import Trade 
Control Order.67 The notice was meant to update the METI’s earlier public notice, 
which had listed the items subject to import restrictions.68

On top of administering the export and import restrictions of goods, the METI 
is also in charge of specified capital transactions under Article 24(1) of the FEFT 
Act, insofar as such transactions are incidental to exports and imports.69 In a simi-
lar vein, the METI administers restrictions on payments under Article 16(1) of 
the FEFT as long as such payments are directly linked to the export or import of 
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goods.70 Other payments fall under the responsibility of the MOF.71 For example, 
after the UN Security Council instigated asset freezes on Yemen under Resolution 
2140 in 2014,72 the Japanese MOFA disseminated the list of individuals desig-
nated by the Yemen Sanctions Committee.73 The METI then issued a public notice 
regarding the restrictions on specified capital transactions with those individu-
als,74 and the METI and MOF imposed further restrictions on payments to them.75

On top of these ministries regularly working for the implementation of eco-
nomic sanctions, the 2014 Counter-Terrorism Act added another player within 
the context of implementing the UN’s counterterrorism sanctions. The act essen-
tially entrusted the National Public Safety Commission, which is part of Japan’s 
national police apparatus, with the authority to implement the UN’s 1267 and 
1373 sanctions regimes. The Commission, established by the Police Act,76 aims 
to secure certain democratic oversight of the activities of the National Police 
Agency. The Commission Chairman is nominated by the Prime Minister, who 
also appoints the Commission’s members with the consent of both houses of the 
Diet. The Commission then supervises the overall activities of the National Police 
Agency and appoints its Commissioner General as well as the chiefs of prefec-
tural police organizations.

Under the 2014 Counter-Terrorism Act, the National Public Safety Commission 
has the authority to administer both UN and non-UN lists for the purpose of impos-
ing asset freeze measures. Under Article 3 of the act, the National Public Safety 
Commission publicly notifies the individuals and entities designated by the UN 
under the 1267 and 1988 sanctions regimes.77 On top of this, under Article 4, the 
Commission has the authority to independently designate individuals and entities 
as international terrorists under Security Council Resolution 1373.78 The non-UN 
list is drawn up in the light of the practices of the US and other like-minded States. 
In October 2015, after the act entered into force, the National Public Safety Com-
mission published a list of seven individuals and 18 entities designated as the tar-
gets of asset freeze measures according to Article 4 of the Counter-Terrorism Act.79

The central role that the police organization has in the implementation of the 
UN’s counterterrorism sanctions fits in with the narrative of the UN that the acts 
of terrorism are “criminal and unjustifiable.”80 Security Council Resolution 1373 
mandates that States criminalize the financing of terrorism,81 and the 1267 sanc-
tions regime also anticipates that criminal proceedings would be taken by Member 
States against those listed by the 1267 Sanctions Committee.82 The UN Security 
Council reiterates that the restrictive measures under the 1267 sanctions regimes 
are “preventive in nature” without relying on national criminal standards.83 Yet, 
in practice, the UN’s sanctions list has been helping Member States’ authorities to 
establish the involvement of designated individuals in terrorism under domestic 
criminal proceedings.84 The UN Security Council’s narrative, which combines its 
targeted sanctions with domestic criminal proceedings, is reflected in the coun-
terterrorism legislation in Japan, which has empowered the body in charge of 
overseeing the country’s police system.

The responsibilities entrusted to various executive bodies come with the limited 
presence of parliamentary oversight in this field of law and politics. While this is 
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not surprising, there are certain issues that demand greater democratic input. It 
must be noted that the 2014 Counter-Terrorism Act does not contain any provision 
that obliges the relevant ministries to report to the Diet. The limited involvement 
of the legislative body is problematic, especially in light of the fact that the coun-
terterrorism legislation may impose significant restrictions on the fundamental 
rights of individuals subject to asset freeze measures, as will be further discussed 
in Section III-2 of this chapter.

3.  Penalties and consequences

The violations of restrictive measures that give effect to economic sanctions can 
trigger both criminal penalties and administrative dispositions. Over the years, 
the penalties have been strengthened by a series of amendments to the FEFT Act, 
which reflects the greater political weight given to the prevention of export con-
trol violations. Should a person export goods without obtaining the necessary per-
mission under Article 48(3) of the FEFT, the person is subject to imprisonment 
for up to five years, a fine of up to ¥10 million ($90,090 USD), or a combination 
of both.85 The maximum fine may be higher if the amount of five times the price 
of the exported goods exceeds ¥10 million.86 The maximum fine was doubled by 
the amendment of 2017.87 If a payment is made without the necessary permis-
sion under Article 16(1) of the FEFT Act, the violation triggers a punishment of 
imprisonment for up to three years or a fine of a maximum of ¥1 million ($9,091) 
(or three times the value of the transaction).88 On top of these penalties, corpora-
tions may face a fine of a maximum of ¥500 million ($4.5 million) or five times 
the price of the items in question.89

In addition to these penal measures, the METI Minister can take administrative 
dispositions against those who have exported or imported goods without the nec-
essary license. The METI can prohibit them from exporting or importing goods 
for up to three years.90 The 2017 amendment extended the maximum duration of 
the administrative disposition from one year to three.91 Dispositions would be 
published on the METI’s website, as a result of which the companies or individu-
als involved would suffer from reputational sanctions in practice.

There are several cases in which violations of the FEFT Act have led not only 
to administrative sanctions prohibiting exports but also to criminal convictions.92 
For example, in 2009, a representative director of a secondhand car sales com-
pany was arrested for an alleged violation of the FEFT Act.93 The director report-
edly exported two tank trucks to North Korea in 2008 in breach of the Japanese 
export control regulation. Such trucks were subject to export control, as they 
could have been used as missile launchers. The director also exported 34 pianos 
to North Korea, despite the prohibition imposed on the export of “luxury goods” 
to North Korea, according to UN Security Council Resolution 1718.94 In response, 
the METI prohibited the company from exporting any goods for a duration of 16 
months from February 2010. Eventually, the director was sentenced to three years 
in prison, and the company was subject to a fine of ¥5 million ($45,455).
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III. Implementation of sanctions

1.  North Korea

As mentioned in Section II, one of the turning points in the Japanese approach 
to economic sanctions came in July 2006, when the government initiated uni-
lateral sanctions against North Korea.95 The Japanese government applied its 
autonomous sanction in response to North Korea’s launch of a series of ballis-
tic missiles on July 5, 2006. Shortly after the launch of missiles, the Japanese 
government took steps to ban the entry of a North Korean cargo-passenger ship 
(Man Gyong Bong 92) into Japanese ports.96 The government also prohibited the 
entry of North Korean officials and decided to assess the entry of non-officials in 
a more stringent manner. These entry bans were the first proactive sanctions that 
the Japanese government took outside the initiatives of the UN or like-minded 
States. While the UN Security Council also condemned the launch of missiles 
by North Korea, it did not go as far as imposing economic sanctions.97 The UN 
Security Council merely requested that Member States prevent the transfer of any 
financial resources in relation to North Korea’s missiles or its weapons of mass 
destruction (WMD) programs.98 This request was, nevertheless, still given effect 
by the Japanese government, which imposed restrictions on payment and capital 
transactions with respect to 15 specific entities and one individual involved in the 
development of missiles or WMDs.99

In October 2006, the unilateral sanctions were further expanded in response 
to North Korea’s first nuclear test on October 9. On October 13, the Japanese 
government extended the entry ban to all North Korean vessels.100 This was 
accompanied by a general import ban on goods originating in North Korea101 as 
well as restrictions on service transactions102 and payments.103 An entry ban was 
also introduced with respect to North Korean nationals except under special cir-
cumstances.104 After North Korea conducted its second nuclear test on May 25, 
2009, the Japanese government imposed a general export ban on goods destined 
for North Korea,105 except for those for humanitarian purposes.106 The autono-
mous export ban was much more comprehensive than the bans imposed under 
UN Security Council Resolutions 1718 and 1874, according to which UN Mem-
ber States were obliged to prevent the export of “luxury goods” as well as other 
materials, goods, and technology related to weapons of mass destruction.107 In 
June 2010, a special piece of legislation was also introduced to strengthen the 
inspection of cargo bound to, or originating in, North Korea that contained materi-
als relevant to weapons of mass destruction or weapons.108 This special legislation 
was in line with UN Security Council Resolution 1874, which calls on Member 
States to inspect cargo, not only within their territory but also “on the high seas,” 
if States have information that provides reasonable grounds to believe that the 
cargo contains prohibited materials.109 Japan’s special legislation allows the Japan 
Coast Guard to inspect the cargo of a vessel on the high seas, with the consent of 
the flag State,110 if there are reasonable grounds to believe that the vessel carries 
cargo consisting of prohibited materials.111
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In July 2014, Japan eased its autonomous sanctions following both countries’ 
diplomatic talks and the launch of the Special Investigation Committee to inquire 
into cases of abduction of Japanese nationals. The government lifted the entry ban 
on North Korean nationals and allowed the entry of North Korean flag vessels for 
humanitarian reasons.112 Nevertheless, the restrictive measures were reinstated in 
February 2016, as a result of North Korea’s fourth nuclear test and the ballistic 
missile launches on January 6 and February 7, 2016, respectively.113 Furthermore, 
the Japanese government introduced a prohibition on payment to individuals who 
have domiciles in North Korea and expanded the scope of targets subject to asset 
freeze measures.114 These unilateral measures were followed by the adoption of 
UN Security Council Resolution 2270 in March 2016,115 which was implemented 
through the FEFT Act.

Part of the non-UN restrictive measures that Japan took includes targeted sanc-
tions against the specifically designated entities and individuals on the basis that 
they are involved in the development of weapons of mass destruction. While the 
UN’s 1718 Sanctions Committee on North Korea designates the specific targets 
of the UN’s sanctions, the Japanese government has its own list of targeted indi-
viduals and entities as part of the international measures taken among like-minded 
States. As of December 28, 2018, the list included 56 entities and 62 individuals, 
including many not on the UN’s list.116

2.  Counterterrorism sanctions and due process concerns

As described in Section II of this chapter, in 2014, the Japanese Diet adopted a 
piece of legislation to strengthen the domestic regulations on terrorist financing 
and give a fuller effect to the UN’s 1267 sanctions regime and Security Council 
Resolution 1373. The initial domestic implementation measures to restrict ter-
rorist financing relied primarily on the FEFT Act,117 which fell short of restrict-
ing domestic transactions among residents of Japan.118 The 2014 act was enacted 
in order to extend the coverage of asset freeze measures, which simultaneously 
augmented the role of the police organization in Japan to implement the UN’s 
counterterrorism sanctions.119

Within the EU, the expansion of the UN’s 1267 sanctions regime after the Sep-
tember 11 terrorist attack in New York City triggered a wide range of due process 
concerns. An asset freeze has a significant impact on the listed individual’s right 
to property, as well as their privacy, reputation, and family rights. Given that no 
hearing is institutionalized before, or shortly after, the designation of specific tar-
gets, criticism has been leveled against the UN Security Council for failing to 
ensure the right to a fair hearing and the right to an effective remedy for those who 
are targeted by the Security Council and its sanctions committees.120 Kadi and a 
series of litigations brought before the courts of the EU have highlighted deficien-
cies in the process at the UN when designating particular individuals and entities 
as global targets of asset freezes and travel bans.121 The proceedings and decisions 
of EU courts have incrementally facilitated improvements at the level of the UN 
with regard to its listing processes.122
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In contrast to the attention given to due process concerns at the level of the EU, 
it is fair to say that due process issues have garnered little attention in the Japanese 
legal and political discourse concerning the implementation of counterterrorism 
sanctions. The varying degrees of attention given to the due process associated 
with sanctions are somewhat reflected in the narratives of the Member States that 
participated in the meetings of the UN Security Council. For instance, one of the 
procedural steps taken by the Security Council to ameliorate due process concerns 
was to establish, in 2009, the Office of the Ombudsperson for the 1267 Sanctions 
Committee, who was entrusted with receiving delisting requests from designated 
individuals and entities and assisting the Sanctions Committee’s consideration of 
such requests in an independent and impartial manner.123 The establishment of the 
Ombudsperson’s Office was welcomed by Member States, including Japan, but 
there remained differences in the narratives. At the Security Council meeting in 
May 2010, for instance, the Japanese delegation characterized the establishment 
of the Office of the Ombudsperson solely as a matter of ensuring the effective-
ness of the 1267 sanctions regime and the credibility of the UN’s list of targeted 
individuals and entities.124 In other words, the human rights narrative was miss-
ing from the statement. The Japanese delegation’s narrative contrasted with the 
statement of the delegation of the EU during the same Security Council meeting, 
which described the UN’s procedural development as an incremental effort to 
better ensure due process and respect for the fundamental rights of designated 
persons.125

The adoption of the 2014 Counter-Terrorism Act in Japan did not radically 
change the level of attention paid to the issue of due process associated with the 
UN’s targeted sanctions. In theory, the act would impose significant restrictions on 
the rights of targeted individuals. Once designated under the act, individuals and 
entities would be prevented from withdrawing money from their bank accounts 
without permission.126 Likewise, the targeted persons would be restricted from 
borrowing money, securities, land, buildings, automobiles, and other controlled 
assets, or receiving a consideration for the sale or lease of their assets.127

Despite the material impact that the 2014 act would have on individuals’ rights, 
the human rights compatibility of designation processes and asset freezes was 
rarely on the agenda during the deliberations of the Japanese Diet. When one 
of the members of the House of Councilors raised concerns over the compat-
ibility of asset freezes and the designation processes with the constitutional right 
to property and due process,128 the government summarily dismissed such due 
process concerns.129 In the end, the Counter-Terrorism Act was adopted less than 
two months after the bill had been presented to the Japanese Diet without any 
substantive deliberations regarding due process.

That said, the 2014 Counter-Terrorism Act provides certain procedural safe-
guards, at least regarding the implementation of Resolution 1373. Under the 2014 
act, the National Public Safety Commission can only designate individuals or 
entities for a specified period of time up to three years, and the list of targets ought 
to be renewed on a three-year basis.130 At least one of the criteria of designation 
is based on a criminal act; a person may be designated if the person is found to 
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have committed, intended to commit, or assisted in a criminal act for the purpose 
of intimidating the general public and governments, and if there are sufficient 
reasons to believe that there is a clear danger that the person will commit, or 
assist in, criminal acts again in the future.131 Although criminal conviction is not 
required for the sake of designating particular persons, the Commission’s deci-
sion is guided by the criminal act’s definition. Furthermore, the National Public 
Safety Commission must conduct a hearing when listing a person subject to asset 
freezes.132 A designation can still be made without the hearing if it significantly 
jeopardizes the enforcement of asset freeze measures, yet the designation would 
be treated as provisional, and the Commission would have to conduct a hear-
ing of opinions within 15 days from the date of the public notice of provisional 
designation.133

At the same time, these procedural safeguards do not alter the fact that there 
was little parliamentary debate on the impact of asset freeze measures on funda-
mental rights or whether the existing safeguards would be adequate. The require-
ment to conduct hearings is not applicable to the implementation of the 1267 
sanctions committee though, inasmuch as designation is in the hands of the UN’s 
sanctions committee, and Member States may have little discretion to decide 
whether to designate individuals. The relatively small amount of attention paid to 
due process concerns may be explained, at least in part, by the assumption of the 
Japanese Diet that relevant assets would rarely be present in the Japanese jurisdic-
tion and that the 2014 act would, therefore, not be fully in use. At the same time, 
the presence of relevant assets in Japan and the full application of the 2014 act in 
the future may not necessarily trigger a greater debate over the question of due 
process. It would be particularly difficult to garner domestic political attention for 
issues of procedural safeguards in the absence of Kadi-type judicial proceedings 
to contest the validity of domestic implementation measures based on concerns 
about violations of fundamental rights.

Conclusion

Overall, economic sanctions have increased their strategic presence over the 
years in Japanese foreign and security policies. The series of legislative reforms 
of the FEFT Act best illustrates the changes in the role of economic sanctions in 
the wider Japanese political environment. Until July 2006, prior initiatives by  
the UN or other key political partners have guided the Japanese decisions to insti-
gate economic sanctions, and, before the 2004 amendment, the FEFT Act did not 
specifically envisage the adoption of measures to safeguard Japan’s own national 
security. Nevertheless, a series of missile and nuclear tests by North Korea, as 
well as the political stalemate on the matter of the abduction of Japanese nation-
als, paved the way for the more proactive use of economic sanctions.

The FEFT Act remains the primary medium through which the Japanese gov-
ernment gives effect to both UN and non-UN economic sanctions at the domestic 
level. At the same time, in the context of counterterrorism sanctions, the FEFT Act 
turned out to be inadequate in regulating the domestic transfer of funds involving 
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residents in Japan. The Japanese Diet enacted a specific piece of legislation to 
implement the UN’s 1267 sanctions regime and the measures under Security 
Council Resolution 1373 in 2014. The enactment of such a piece of legislation 
was made possible at the domestic level, not necessarily by the UN Security 
Council resolutions per se but by the nonbinding yet effective recommendations 
of the FATF.

Overall, the development of economic sanctions entails not only shifts in a 
country’s foreign policies but also several critical alterations in its domestic 
legal frameworks. In Japan, such changes have augmented the powers of various 
executive bodies, including the police apparatus, in the context of implement-
ing the UN’s counterterrorism measures. Due in part to the assumption that the 
targeted individuals and entities might not reside in Japan, the act was read-
ily adopted without sufficiently addressing the impact of the counterterrorism 
measures on the rights and interests of designated individuals and entities. This 
happened despite the history of court challenges in the EU and elsewhere against 
the implementation measures of the UN’s 1267 sanctions regime. As demon-
strated by the differences in the level of attention given to due process concerns, 
economic sanctions are applied in a highly fragmented process in which each 
country’s laws and politics construct the effectiveness and critical assessment of 
economic sanctions.
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Introduction

In his 2018 New Year’s Day address, North Korea’s leader Kim Jong Un hailed 
an array of “signal victories” made by the country the preceding year, includ-
ing “perfecting the national nuclear forces.”1 During 2017, Pyongyang detonated 
what it claimed to be a thermonuclear device and repeatedly tested interconti-
nental ballistic missiles designed to carry that payload. “The whole of [the US] 
mainland is within the range of our nuclear strike and the nuclear button is on my 
office desk all the time,” Kim noted, adding that those feats were proudly accom-
plished in the face of sanctions applied with unprecedented vigor by the US and 
its allies.2 Indeed, North Korea’s provocations were met with sometimes unex-
pectedly swift, regular, and substantive responses by the United Nations Security 
Council (UNSC). The Council’s members, particularly the United States, were 
eager to show Pyongyang that its actions have consequences, and the only way 
out is through complete disarmament.

The United Nations now oversees a sanctions regime more complex than any 
it has previously adopted, and its most complicated measures are among its most 
recent. Following North Korea’s fourth nuclear test in January 2016, the UN 
added significant new provisions to a modest set of restrictions on definitively 
proliferation-connected activity. These additions were much broader and more 
ambitious, ranging from bans on major North Korean export commodities, to a 
tapestry of shipping constraints, to restrictions on much of North Korea’s access 
to the international financial system.

Partly as a result of this complexity, implementation of these sanctions resolu-
tions, whether old or new, remains slow and patchy. In some parts of the globe, 
implementation is undermined by gaps in awareness or understanding, by com-
peting priorities, or by a lack of capacity and resources. Elsewhere, including in 
traditional North Korean partner countries, sanctions are being actively ignored 
or even obstructed. Nevertheless, the broader implementation picture appears to 
be improving. Unilateral sanctions and outreach by countries such as the US, 
South Korea, and Japan, or multilateral restrictions such as those imposed by the 
European Union, are helping to compel countries to pay greater attention to their 
obligations. National sanctions and corresponding guidance have also shone a 
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brighter spotlight on Pyongyang’s evasive practices, which United Nations moni-
tors indicate are increasing in “scale, scope, and sophistication.”3 So while state 
implementation may be advancing, North Korea’s tactics are undercutting those 
gains and making it disproportionately difficult for implementers to detect, pre-
vent, or respond to illicit North Korean activity overseas.

Now having celebrated its eleventh birthday, the sanctions regime on North 
Korea is at a crossroads. North Korea remains nuclear armed and repeatedly 
asserts that it will only consider renouncing its weapons once a fundamental 
transformation of its security environment occurs.4 Nuclear weapons are framed 
as central to the regime’s survival and domestic legitimacy. What role therefore 
should sanctions play if their initial goal of complete North Korean disarmament 
becomes unattainable? Will countries stay attentive to North Korea sanctions 
implementation requirements indefinitely? Any fatigue or easing of sanctions 
implementation would reduce the practical impact of on-paper measures. While 
notable progress has recently been made in building greater global buy-in to the 
importance of rigorously implementing UN sanctions, that agreement is fragile.

At the time of writing, efforts to address the North Korean nuclear issue through 
dialogue have also been elevated to the highest levels, with frequent summit 
meetings taking place between Kim Jong Un and foreign leaders. Whether these 
initiatives will yield progress on rolling back North Korean nuclear capabilities 
remains to be seen, though the prospect that the longstanding goal of sanctions 
may be rapidly discarded in favor of something that allows the White House to 
declare victory and move on from the North Korea issue cannot be discounted. 
Each day’s developments seem to upend yesterday’s clarity, and the future of the 
sanctions regime is caught in this turbulence.

I. Crafting United Nations sanctions on North Korea

On a Monday morning in October 2006, North Korea became the eighth country 
in history to test a nuclear device. As many feared, the development “profoundly 
change[d] the politics of Asia.”5 Fewer appreciated at the time how significant its 
implications would be for the use of sanctions as a foreign policy tool.

1.  The first United Nations restrictions

North Korea’s first nuclear test prompted the UN Security Council to act. It 
adopted Resolution 1718 (2006), demanding that North Korea suspend all nuclear 
and missile activities and rejoin the Treaty on the Nonproliferation of Nuclear 
Weapons (NPT) as a nonnuclear weapons state.6 The resolution also imposed a set 
of modest sanctions on Pyongyang. It banned the sale of luxury goods to North 
Korea, in hopes of removing some of the comforts of the country’s elite; trade in 
major conventional weapons, ballistic missiles, and related goods and services, 
to restrict revenue going to North Korea’s military industrial complex and to 
address Pyongyang’s active sale of weapons-related technology overseas; and, 
trade in dual-use goods that North Korea might need for its prohibited activities. 
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In addition, the Council adopted a travel ban and assets freeze and added a short 
list of sanctioned parties to it.7

At the time it was apparent that UNSC members believed Pyongyang had taken 
a step across the nuclear threshold but not an irreversible leap. Its cost-benefit 
calculation over its nuclear weapons program could still be affected by a limited 
set of economic sanctions. Common wisdom was that North Korea would bar-
gain away its prohibited activities for the right price – a view North Korea itself 
fueled by insisting repeatedly that it was open to denuclearization if an appropri-
ate agreement could be reached through negotiations such as the Six Party Talks.8

Only two months later, the Council adopted sanctions on Iran for concerns 
over its nuclear program, which included some of the features of the measures 
pursued against North Korea, namely an asset freeze and ban on trade in certain 
nuclear-related goods.9 A partial arms embargo followed shortly thereafter.10 In 
swift succession, the UNSC had adopted sanctions to respond to a country’s bra-
zen crossing of the nuclear threshold (North Korea) and to deter another from 
pursuing the same path (Iran). Yet it would take a decade for the Council’s per-
manent members to accept that compelling a country – especially one like North 
Korea – to forego nuclear weapons it had already built would require a much more 
robust multilateral sanctions package than the one they had initially conceived, 
and more than the one adopted for a country that had not yet decided to join the 
nuclear weapons club.

2.  A decade of little movement

Between 2006 and 2015, the UN sanctions regime against North Korea remained 
modest in scale and scope. It saw limited expansion only when North Korea 
conducted further nuclear tests in 2009 and in 2013; other developments were 
insufficient to convince the Security Council’s greatest sanctions sceptics – China 
and Russia – that new measures were warranted. Consequently, for the decade 
after the first sanctions resolution on North Korea, the sanctions regime remained 
firmly anchored to restrictions on proliferation-connected activity. Member States 
were directed and authorized to act when they had grounds to believe a particular 
person, entity, asset, vessel, or good was linked to weapons proliferation, though 
for many proving this link was (sometimes unpalatably) challenging and time 
consuming.11

As was the case in 2006, cycles of provocation and engagement kept hopes 
afloat that a carefully calibrated mixture of carrots and sticks could resolve the 
nuclear issue on the Korean Peninsula. North Korea participated in multilateral 
dialogue through late 2008, sporadically agreeing to limited transparency and 
confidence-building measures. Talks broke down over the issue of inspection 
access to North Korean sites and eventually ceased when Pyongyang conducted a 
satellite launch and nuclear test in 2009.12

Hopes of progress resurfaced in early 2012, with the ascension of North Korea’s 
new, Western-educated leader Kim Jong Un. The United States and North Korea 
held bilateral, exploratory discussions that culminated in the so-called “Leap Day 
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Deal” of February 29, 2012. According to Washington, North Korea had agreed 
to a moratorium on nuclear tests and nuclear activities at its main complex, Yong-
byon, along with a freeze on long-range missile launches, in exchange for certain 
types of aid.13 The agreement again swiftly collapsed over disagreements about 
what Pyongyang had agreed to. Washington asserted that “peaceful” satellite 
launches were within the scope of the deal. Pyongyang disagreed and attempted 
such a launch only a few weeks later. The entire debacle was an embarrassment 
not soon to be forgotten in Western policy circles and put the United States on a 
course toward a more pressure-oriented approach to the North Korean nuclear 
issue.

3.  A shift in approach

Another significant shift in thinking over sanctions appears to have taken place 
in late 2014, when North Korea hacked the multinational firm Sony Pictures. In 
response, US President Barack Obama signed an Executive Order that created a 
broad legal authority to unilaterally sanction entities or individuals affiliated with 
the North Korean government or anyone who has assisted them.14 This was a nota-
bly lower burden of proof than the US Treasury previously required; the anchor in 
proliferation-connected activity had been raised.

Two considerations were likely influential in solidifying this change in US 
thinking. The first involves lessons learnt from the Iran sanctions experience. In 
2013–2014, there was clear progress in nuclear negotiations with Tehran, which 
Washington believed had been made possible by sanctions imposed on Iran’s 
export commodities, on its shipping activities, and on its access to the interna-
tional financial system. Nuclear policy experts and sanctions specialists alike con-
tinue to point to the Iranian case as a sanctions success story.15

The second concerned assessments of North Korea’s nuclear strategy. Whereas 
in 2006 many experts understandably believed that North Korea was using its 
nuclear program as a bargaining chip and was not yet fully committed to nuclear 
armament, few seemed to believe this was the case by 2015. Kim Jong Un did not 
show more flexibility than his predecessors. Indeed, he appeared determined to 
advance the nuclear and missile programs to promote his leadership credentials 
at home. Among other things, he had restarted the disabled 5-Megawatt reactor 
at Yongbyon16 and enshrined North Korea’s nuclear weapons state status in its 
constitution.17

It is therefore not surprising that the Obama Administration felt that sanctions 
on North Korea would need to expand considerably if they were to have any hope 
of changing the calculations of such a determined proliferator. This view seems to 
have underpinned the raft of new sanctions that Washington proposed to its Secu-
rity Council counterparts, specifically China, in the wake of North Korea’s fourth 
nuclear test on January 6, 2016. Suggested measures mirrored areas targeted in 
the Iran sanctions regime: North Korea’s major export commodities, namely coal 
and certain minerals, as well as its access to the international financial system and 
to maritime commerce.
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However, a major difference between the US approach to Iran and North Korea 
sanctions was where those sanctions were pursued. In the Iran case, they were 
adopted as part of autonomous sanctions regimes in consultation with like-minded 
partners (including the EU, which was an important source of trade and finance 
for Iran), or they were negotiated in informal bilateral agreements with relevant 
countries. For example, caps on the import of Iranian energy projects were agreed 
bilaterally between the US and Iran’s major customers – including China, India, 
and South Africa.18

In the North Korea case, the option to pursue major measures outside the 
UNSC was neither feasible nor attractive. The main sources of trade and finance 
for North Korea were not US like-minded partners; bringing them onside would 
undoubtedly help with the global push to strengthen sanctions but would not in 
itself result in a biting impact on North Korea. Rather, to create pain on the coun-
try through sanctions, the US would need to compel North Korea’s major trad-
ing partners – China and Russia – as well as a suite of relevant countries further 
afield19, to take action to curb previously legitimate business with North Korea. If 
China and Russia would sign on to proposed measures, then the Security Council 
would be in a political position to impose binding obligations on all UN Mem-
ber States. North Korean partners in Africa, the Middle East, and Southeast Asia 
would be covered too.

When US officials approached China about a new sanctions resolution in the 
immediate wake of North Korea’s fourth nuclear test, they expected substantial 
pushback. Washington was asking for sanctions on major North Korean exports 
or financial flows, whose main markets or conduits were in China. Little pro-
gress was made in securing Beijing’s agreement over a new resolution for weeks 
until North Korea launched a satellite into orbit using rocket technology in Feb-
ruary 2016.20 The proposed text that had seen little movement for weeks was 
suddenly rushed through negotiations between Washington and Beijing. Russia 
was only given sight of the text later and issued several new demands (including 
exemptions for specific joint trade zones) that resulted in delays to the resolution’s 
adoption.

Resolution 2270 was ultimately passed by the Council on March 2, 2016, 
and it represented a major turning point for the multilateral sanctions regime on 
North Korea. Measures approved included an expanded arms embargo, manda-
tory inspections of all goods going to or from North Korea or brokered by North 
Korea, new sanctions on DPRK vessels or aircraft, prohibitions on North Korean 
banks having branches, offices, or correspondent bank accounts overseas, pro-
hibitions on new foreign banking presences in North Korea, and sectoral sanc-
tions on the purchase of coal and certain minerals from North Korea. The latter 
was, controversially, subject to major carveouts for goods that were for undefined 
“livelihood” purposes, which China interpreted extremely broadly in practice.21

The US continued to justify the broader sanctions instigated by citing a link 
to proliferation, though the connection was undoubtedly thinner than for earlier 
sanctions specifically targeting the trade in prohibited programs or the actors who 
engage in them: “These sanctions make it much harder for the DPRK to raise 
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funds, import technology, and acquire the know-how to continue its illicit nuclear 
and ballistic missile programs,” according to the State Department.22 Sectoral 
sanctions and financial measures were explained using a particular logic: North 
Korea’s governance system means that resources could be easily diverted to prior-
ity programs, and the top national priority was nuclear weapons. In other words, 
money made by North Korea in any way could be proliferation finance and should 
therefore be considered a potential target for sanctions.23

By allowing this line of reasoning to be introduced as a feature of North Korea 
sanctions design, China and Russia opened the door to an unprecedented set of 
expanded or new measures. All North Korean export commodities would be fair 
game. The means to facilitate North Korean trade – financial transactions, as well 
as maritime, overland, and air trade – would be too. As a result, in the two years 
since the adoption of Resolution 2270, the US (in concert with its allies) pushed 
for sanctions to be expanded in precisely this fashion, and by many accounts 
it has been repeatedly surprised by its success in securing Chinese and Russian 
agreement.24

4.  The multilateral sanctions regime today

Four resolutions adding major new sanctions on North Korea followed the water-
shed that was Resolution 2270. Two have come on the heels of North Korean 
nuclear tests in September 2016 and September 2017 – the traditional anteced-
ent event for UNSC action. The other two, however, were the outcome of delib-
erations over how to respond to North Korea’s intercontinental ballistic missile 
testing program, which saw rapid development during 2017. The relevant resolu-
tions therefore represent the first occasions on which the sanctions regime was 
expanded because of a provocation other than a nuclear test.

Together, these Security Council decisions have dramatically altered the con-
tours of the sanctions regime on North Korea. With each new provocation by 
Pyongyang, the US found it possible to successfully insist upon upgrades or addi-
tions to existing commodity bans, tighter restrictions on shipping or finance, or 
new constraints on North Korean corporate networks, diplomats, and migrant 
laborers. Bans on North Korea’s major export, commodities and migrant labor 
have followed a particular pattern: they are often introduced as a partial ban or one 
subject to carveouts and later upgraded to a full prohibition. Restrictions on coal, 
for example, initially included the renowned “livelihood” exemption.25 That car-
veout was scrapped at the next opportunity and replaced by an elaborate system 
of annual caps on aggregate Member State coal imports from North Korea and 
an attendant reporting requirement.26 That system was, in turn, later upgraded in 
Resolution 2371 of August 2017, to a full ban on coal imports from North Korea.27 
Certain other export commodities, such as seafood and textiles, were banned out-
right from their first appearance in the sanctions regime.

The US also used the growing number of political opportunities to amend the 
sanctions regime to address emerging implementation challenges. The newfound 
complexity of UN sanctions on North Korea created difficulties, either unforeseen 
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or not fully appreciated at the time of a resolution’s drafting, for Member States 
seeking to operationalize their sanctions obligations. Numerous provisions tweak-
ing or clarifying previous measures were therefore introduced to give better direc-
tion to Member States as to how they would be expected to interpret or implement 
particular requirements.28

One of the more unusual measures now included within the sanctions regime 
on North Korea relates to caps on the sale of refined petroleum products and crude 
oil to North Korea. Until this sanction was added in December 2017, the Secu-
rity Council had focused almost exclusively on curbing North Korean exports; 
imports were only targeted where they might be directly in service of Pyong-
yang’s military programs. The United States made the argument that “oil is the 
lifeblood of North Korea’s efforts to build and deliver a nuclear weapon.”29 Yet 
the civilian application of the energy products banned is also obvious, and the fact 
that China agreed to extend sectoral sanctions to import commodities after firmly 
resisting the proposed change is therefore somewhat surprising.

Yet arguably the most important design feature of the sanctions currently in 
force is how they interact. The complicated financial, transport, commodity, dip-
lomatic, and network restrictions, as well as the raft of designations on entities, 
individuals, and ships, has created an intricate net that could, in principle, catch 
almost any North Korean-linked business. When looking in detail at any North 
Korean transaction, it is likely that at least one of the parties, brokers, commod-
ities, logistical or financial pathways, or facilitation methods will run afoul of 
sanctions.30 As such, the practical effect of the sum of the sanctions adopted is 
more substantial than a glance at its component parts would suggest.

Monitoring challenges associated with this expansive set of sanctions are size-
able. In 2009, the Security Council established a small, seven-member Panel of 
Experts to monitor compliance with the sanctions regime on North Korea and to 
investigate and document potential breaches in hard-hitting annual reports. While 
an eighth member was added several years later, the panel has not grown in tan-
dem with the sanctions regime, not least because expanding its membership would 
also increase the difficulties of getting consensus agreement on findings among 
panel members. While the group’s reports remain the go-to source of information 
on the state of sanctions implementation, monitoring capacity is likely to remain 
an area requiring attention in the coming years, should the sanctions regime retain 
its broad coverage.

II. Autonomous sanctions regimes

UNSC sanctions on North Korea do not exist in isolation. Alongside them are 
restrictions adopted by individual countries – including the United States, South 
Korea, Japan, Canada, and Australia – as well as the European Union. Sanctions 
adopted by these jurisdictions do not create binding obligations on other states in 
the way that UNSC resolutions do. Rather, they highlight a broader range of indi-
viduals and entities facilitating prohibited activity with North Korea, shape the 
behavior of private sector actors wanting to maintain business relations with the 
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jurisdiction imposing sanctions, and create leverage in high-level bilateral discus-
sions between the imposing country and third countries.

1.  The United States

The US application of unilateral sanctions on North Korea demonstrates all three 
approaches. Washington is no newcomer to designing restrictions on Pyongyang 
in reaction to its destabilizing behavior, having imposed them on North Korea 
since the Korean War. However, the bulk of US autonomous sanctions on North 
Korea today were adopted in response to the country’s nuclear and missile pro-
grams. As with the UN regime’s scope, until early 2015 the US measures remained 
largely focused on designating individuals and entities involved in military activi-
ties. The majority of those designated by the US were also North Korean, rather 
than their customers or facilitators, and the direct, disruptive effect of US meas-
ures was therefore minimal. The United States has little direct interaction with 
North Korea, and North Korean parties covered by assets freezes or travel bans 
are unlikely to have had identifiable interests within reach of the US Treasury.

As outlined earlier, the Obama Administration’s 2015 Executive Order wid-
ened the legal authorities for sanctions, and the Treasury became more active 
against third country facilitators. While unilateral sanctioning gained steam in the 
late days of the Obama Administration, the broader authorities introduced after 
the Sony Pictures hack went mostly unused, and the sanctions list on North Korea 
remained modestly sized.31

President Donald Trump mandated a step change in the type and number of 
restrictions imposed by Washington. The new administration’s “maximum pres-
sure” campaign has involved much more aggressively pursuing sanctions as 
means of imposing costs on North Korea and all who do business with it. In this 
respect, it has used its unilateral sanctions authorities to augment UN activity in 
several ways. First, it has used the process of designating individuals, entities, and 
vessels linked to North Korea as a way to put evidence of their activity into the 
public space, either when other countries on the Security Council have resisted 
sanctioning them or as a prelude to a push to have them sanctioned by the UN.32 
This tactic makes it politically difficult for Security Council members – especially 
countries like China wanting to avoid a reputation for being lax on North Korean 
illicit activity – to oppose a particular designation.

Second, the US has used Treasury designations and penalties imposed by the 
Department of Justice to compel parts of the private sector, especially the global 
financial sector, to disengage with North Korean-linked business communities. 
During the Trump Administration, the US Treasury has been a conveyor belt of 
new North Korea designations, with a fresh action has been announced almost 
monthly.33 Treasury’s newfound eagerness to take aim at private sector facilitators 
of North Korean trade and finance, including in third countries, has frightened 
some. In June 2017, the Treasury said it was issuing a proposed rule to desig-
nate China’s Bank of Dandong a “primary money laundering concern,” claiming 
that the bank served as a conduit for North Korean financial access to the United 
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States.34 In November, it made that rule final, cutting the Bank of Dandong from 
the US market.35 The Treasury’s actions sparked concern among some financial 
institutions that the US would aggressively pursue penalties against those found to 
be engaging in North Korean business and would in particular go after additional 
banks in China (which other foreign banks might rely upon for corresponding 
banking services). Adding to their nervousness, in August the US Department 
of Justice announced it was seeking civil asset forfeitures from several compa-
nies in Singapore and China relating to their dealings with North Korea, and the 
US Treasury sanctioned firms in China and Russia.36 It is unclear whether these 
actions have shifted banking practices within Chinese financial institutions or pri-
vate companies – their most important audience.

Efforts to use unilateral sanctions to influence private sector behavior have 
extended beyond financial institutions. Impacting the activities of shipping com-
panies, particularly in North Korea, has also been a high priority for Washington. 
Nowhere is this more evident than in the fact that the Treasury’s Office of Foreign 
Assets Control (OFAC) had its advisory on North Korean shipping activity trans-
lated into and published in Mandarin.37

In sum, since Trump came into the White House and outlined a “maximum 
pressure” policy toward North Korea, there have been ten separate OFAC actions 
with new North Korea designations, one new Executive Order, a sanctions advi-
sory, and several new congressional sanctions bills covering North Korea. The 
message being sent to the private sector, including in foreign countries, is clear 
and strong: you can do business with North Korea or with the United States but 
not both. As a message, it was also a familiar one – the US made the same argu-
ment about Iran.

In fact, the US has sought to extend the same threat to countries dealing with 
North Korea. In September 2017, the President stated that “The United States is 
considering . . . stopping all trade with any country doing business with North 
Korea.”38 Though implausible, especially given the value of Chinese trade to 
the United States, the comment did reflect a deeper change in thinking by the 
Trump Administration. Washington seems more willing than ever to raise the 
North Korea issue to the top of the bilateral agenda in its discussions with foreign 
countries, subordinating issues previously atop the list. Sudan discovered this in 
mid-2017, when the Trump Administration injected the North Korea issue into 
the conversation over whether sanctions on Sudan should be lifted. Restrictions 
on Khartoum were eventually relaxed but only after Sudan pledged to cut military 
ties with North Korea. In August 2017, the US cut or delayed nearly $300 million 
in aid to Egypt partly over concerns that the country had enduring military ties 
to North Korea. Several weeks later, Egyptian officials publicly renounced those 
ties, though whether they have upheld this commitment is unclear.39

Similarly pointed discussions are being had by the United States with countries 
around the world. In some cases, unilateral sanctions on the country’s companies, 
the withholding of benefits to the government, or threats of such sanctions, have 
sharpened the choices of decision makers in those countries who may not have 
previously ascribed the North Korea issue priority. The US approach is a complex 
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diplomatic endeavor; sanctions policy becomes not only about changing the cost-
benefit calculation on of Pyongyang but also of dozens of countries who deal with 
it. Though it risks blowback on the United States if poorly calibrated and executed, 
the strategy has already yielded some fruit. Certain gaps in global implementa-
tion of UN sanctions have started to close, and several countries that previously 
ignored or deprioritized North Korea sanctions enforcement have cooperated, as 
the Egypt and Sudan cases illustrate. The more aggressive approach taken toward 
DPRK sanctions implementation since 2016 by the Obama and Trump White 
Houses have helped bring about these changes.

2.  Promoting alignment with like-minded countries

One of the risks associated with an effort by the US to rapidly expand its unilat-
eral authorities and the sanctions imposed under them is that in doing so, the US 
autonomous sanctions program falls significantly out of alignment with those of 
other allies. Washington traditionally seeks to promote such alignment through 
like-minded working groups on North Korea sanctions and through regular con-
sultations. These interactions have led to some designations adopted by the US 
being mirrored by other countries; South Korea, for instance, has on many occa-
sions incorporated US Treasury designations into its own sanctions list.40 The 
EU, in close consultation with the US, often seeks to go beyond UN require-
ments when expanding its restrictive measures against North Korea. It sanctions a 
larger list of individuals and entities41 and periodically adopts commodity bans in 
advance of such prohibitions becoming UN obligations.42

US President Donald Trump’s Executive Order of September 2017 seems to 
have been a largely symbolic effort to highlight alignment between the US sanc-
tions regime and those of others. Several measures outlined in the order – such as 
that prohibiting vessels or aircraft that have called in ports in North Korea from 
entering a US port within the subsequent 180 days – would have little additional 
practical effect.43 Very few vessels or aircraft that make such trips to North Korea 
are likely to be looking to call at a port in the United States. Rather, this restric-
tion mirrors one in place in ally sanctions regimes.44 In March 2016, Seoul barred 
vessels that had visited North Korea from visiting South Korean ports within the 
180 days after leaving the North.45 The motivation for this measure was that in the 
preceding year, “a total of 66 North Korean ships under third party’s flag entered 
South Korea over 104 times and mainly transported steel and miscellaneous 
items.”46 The Park Geun-hye government later doubled the 180-day restriction.47 
It is unclear whether the alignment with allied sanctions regimes that is reflected 
in the September Executive Order was conceived of in Washington or requested 
by friendly capitals.

Autonomous sanctions regimes have been influential in shaping the design 
and implementation of sanctions introduced at the UN level. Measures adopted 
by the US have often served as a preview for resolutions to come in New York. 
Washington’s approach to autonomous restrictions has also sharpened the 
choices of public- and private-sector implementers worldwide, dramatically 
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increasing the costs and risks of ignoring the UN sanctions regime. Unilateral 
restrictions have also been used as a mechanism to demonstrate and ensure 
greater policy coordination between the US and its allies on the use of sanctions 
toward North Korea.

III. The implementation of sanctions on North Korea

The UN sanctions regime on North Korea, and the autonomous sanctions regimes 
that interact with it, are a patchwork. Individual pieces have been sewn on oppor-
tunistically when North Korean provocations create political space for such action 
in the UNSC or in domestic political contexts. Implementation of UN sanctions 
involves a similar compilation of incongruous approaches and actions by Member 
States, only with many more holes. State implementation has been generally poor 
from the birth of the sanctions regime. A survey of the implementation picture 
conducted by this author previously concluded that “not a single sanctions meas-
ure enjoys robust, global implementation and enforcement.”48 This assessment 
remains accurate today.

Gaps in state implementation exist for several reasons. In some cases, coun-
tries and the various bureaucratic actors that compose them remain ignorant of 
the precise obligations created by UNSC resolutions on North Korea. It is not 
uncommon to find countries with small New York missions and only one foreign 
ministry desk officer covering all UNSC developments, who are unaware of many 
of the nuances of the North Korea sanctions regime and their practical implica-
tions. Lack of awareness often collides with the fact that many countries have a 
long list of higher priorities that deplete the oxygen needed to fully consider the 
North Korea issue.

Elsewhere, gaps in implementation can be better explained by a dearth of 
resources necessary to translate UN obligations into national law and practice. 
One example of countries in this category are those offering flags of convenience. 
These (often small) nations are now required to ensure they deregister vessels that 
are owned, controlled, or operated by North Korea or have engaged in activities 
prohibited by the resolutions – a task which sometimes requires complex due 
diligence checks on a vessel and its owners and managers.

These states and many others have become aware that as the UN regime has 
grown more complex, so too has the task of understanding and complying with 
its provisions. Requisite legal or regulatory reform is often onerous. Entirely new 
interagency coordination, intelligence collection, or cross-border information 
sharing processes may be needed. These requirements are especially daunting 
when considered in the context of North Korean evasive activity; identifying, 
stopping, and prosecuting suspected North Korean illicit activity on one’s terri-
tory is no simple affair in an age of sophisticated North Korean circumvention 
practices. Singapore came to appreciate this in 2017, when its legal case against a 
local firm assisting North Korean shipping networks fell apart because of an inap-
propriately drafted regulation that failed to take account of newer UN resolutions 
and of North Korea’s well-established obfuscation methods.49
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The sanctions regime’s key proponents seem to finally appreciate the magni-
tude of what they are asking countries around the world to do in service of the 
North Korea sanctions regime. Effective, global implementation of the measures 
adopted in the UNSC will require carefully considered, systematic, and therefore 
burdensome change at a national level. Similarly because the most recent sanc-
tions seek to cut North Korea’s logistical, financial, and diplomatic connectivity to 
the wider international community, to deliver their intended impact these changes 
must be implemented by many countries worldwide, not only by North Korea’s 
largest trading partner, China. The quantity and quality of improvements to global 
implementation and enforcement activities required is substantial.

Well-resourced countries that prioritize the North Korea issue, including the 
United States, Canada, South Korea and Australia, are now providing large-scale 
technical assistance, training, and capacity building programs for countries look-
ing to bolster their implementation. According to Canada’s Foreign Minister, 
Chrystia Freeland, “There are a lot of countries we have found in the world that 
have the political will to implement sanctions but lack the technical capacity.”50 
These technical assistance programs appear to only have begun gaining steam at 
the time of writing in mid-2018.

Another group of under-implementing states are those who are fully aware of 
their obligations and have the capacity to act upon them but choose not to. They 
may have disagreements with the use of sanctions as a foreign policy tool in gen-
eral or in the specific context of North Korea. Russia is commonly cited as a 
country whose approach to North Korea sanctions implementation is shaped by 
its distaste for sanctions, not least because it too is a target of such measures by 
its adversaries.51 Other countries have ties to North Korea that they are interested 
in preserving. Pyongyang’s customers for military goods and services are prime 
examples and are believed to have in recent years included Syria, Myanmar, Eri-
trea, Egypt, Angola, and Sudan. The advocates of the sanctions regime on North 
Korea often have little leverage over Pyongyang’s closest partners, making it dif-
ficult, or even impossible, to sufficiently sway their thinking.

These explanations for national implementation shortcomings are by no means 
mutually exclusive. China, North Korea’s top trading partner and the conduit by 
which most North Korean trade and financial interactions with the rest of the 
world flow, exhibits many of the characteristics described previously. Its record 
of implementing the very sanctions it has agreed to in the Security Council cham-
ber is mixed. At any one time, China appears to be implementing some sanctions 
fairly robustly, others less so, and yet others not at all. The balance between these 
implementation levels fluctuates, as does the nature of the sanctions receiving 
attention. Monitoring is becoming steadily more challenging as China removes 
relevant data from the public space.52

Several factors may explain this array of approaches. Beijing remains skepti-
cal of the use of sanctions as a tool to compel behavioral change in Pyongyang, 
preferring economic integration as the means by which to encourage a more stable 
and predictable relationship with its neighbors. Greater levels of compliance by 
China since the election of Donald Trump in the United States may indicate that 
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its approach to implementation may not be guided not by thinking about the future 
of the North Korean nuclear issue but rather by efforts to influence its bilateral 
relationship with the United States and curate its image internationally. Limited 
additional cooperation can alleviate tensions in discussions with Washington and 
help shirk the international narrative that “China is not doing enough” on North 
Korea53, likely without destabilizing the North Korea situation in the process. 
Some of China’s implementation gaps may also be explained by competing pri-
orities and difficulties coordinating action between central, provincial, and local 
government agencies.

In short, despite the sanctions regime being in place for over 11 years, 
implementation of UNSC resolutions is slow. Gaps remain across all aspects 
of the regime, from luxury goods to the arms embargo, to financial measures 
and sectoral sanctions. Deficiencies in the enforcement of measures imposed 
a year ago, and in enforcement of those imposed a decade ago, are still appar-
ent. The rapid changes to sanctions designed by the UNSC since 2016, and 
the complexity of those newer measures, has added to the difficulty of com-
pelling countries to take considered, robust actions to implement their inter-
national obligations. Improvements are under way but should not be taken 
for granted. Attentiveness to the North Korea issue that was driven by North 
Korea’s own provocations may diminish as the global conversation shifts to 
engagement with Pyongyang. Similarly, many of the strides in implementa-
tion made by countries have occurred because of US pressure rather than 
organic concern over proliferation threats. And technical assistance programs 
are still in their infancy.

IV. North Korean evasive activity

North Korea is determined to maximize the difficulties for implementers of effec-
tively complying with their UN obligations. In the years since the first sanctions 
were adopted, North Korean networks have shown that they can deploy, layer, and 
adapt evasive measures to swiftly undermine the potential effectiveness of UN 
sanctions. Their sanctions circumvention effort is guided by a single, overarch-
ing principle: when conducting business overseas, conceal as many visible links 
to North Korea as possible. For certain activities or sectors, simple obfuscation 
tactics may suffice in ensuring that North Korean activities do not invite scru-
tiny from local or foreign authorities. For others, more complex workarounds are 
necessary.

During the Cold War period, North Korea set about expanding its business and 
trade footprints in countries overseas. It leveraged large diaspora communities in 
neighboring China and Russia but also looked further afield to Southeast Asia, the 
Middle East, Africa, and even Europe. Yet as its business reputation deteriorated, 
and as sanctions were eventually introduced in 2006, North Korea began to refrain 
from publicly branding its companies and activities as North Korean. It became 
practiced in establishing generically named front and shell companies abroad and 
creating complex corporate structures to obscure beneficial ownership. Today, 
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comparatively few North Korean companies can be identified from their name or 
public presence alone.

1.  Evasion by North Korean corporate networks

One example of the evolution of North Korean corporate evasion patterns is the 
Mansudae Overseas Group of Companies, North Korea’s main construction firm 
working abroad. In Namibia, and elsewhere in Africa, the company used to oper-
ate transparently as Mansudae Overseas. The firm later changed its branding and 
paperwork to “MOP Architectural and Technical Services.”54 After being exposed 
by UN investigators, the company’s representatives embedded within a Chinese 
firm in Namibia, and then reformed their guise as “Tritonia Holdings,” which the 
Namibian government flagged and deregistered in early 2018.55

A parallel trend has involved North Korean networks removing North Korean-
national directors and shareholders from corporate paperwork in jurisdictions 
where this information is publicly available (such as Singapore and Hong Kong). 
Instead, these networks seek to exploit dual nationality or passport of conveni-
ence arrangements or look to partner with local national facilitators whose names 
will be used on documentation and who will often receive a cut of the profits. The 
North Korean partner will continue to exert control over the company’s activities 
from the background, but their absence from corporate registry documents will 
make it difficult for external eyes to detect anything is amiss. Networks will also 
make active use of any local North Korean embassy, consulate, or trade mission 
to facilitate their illicit business.

2.  Skirting financial sanctions

Comparable tactics are used by North Korea in the financial sector. In coun-
tries where North Korean nationality is not an automatic red flag for financial 
institutions, the country’s nationals or diaspora will open personal or corporate 
accounts with financial institutions that are then used to facilitate not only their 
own finances but also those of an array of other North Korean companies. In 
jurisdictions where visible North Korean links would invite more scrutiny, bank 
accounts tend to be opened by local national facilitators and/or attached to front 
companies. The simple evasive tactics used in the registration of front companies 
will be enough to slide under the radar of most financial institutions.56

North Korean banks themselves employ this approach, not least because formal 
financial relationships between North Korean and foreign banks are now banned. 
Pyongyang has adopted a system whereby it deploys a representative of the bank 
overseas to open personal and front company bank accounts and then uses those 
bank accounts to perform the same services as a formal correspondent banking 
channel. Funds are moved between accounts controlled by North Korea around 
the world to receive and make payments related to the country’s global busi-
ness. Occasionally bulk cash is moved from these accounts back to North Korea. 
More commonly, North Korean bank representatives abroad simply record and 
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compare a ledger of transactions with their bank’s headquarters in Pyongyang, 
where changes are reflected in the account at home. This approach negates the 
need to transfer funds in and out of North Korea.57

3.  Circumvention when moving goods

Goods flows with any obvious, paper link to North Korea are likely to invite more 
scrutiny than ever in the sanctions era. To address this, North Korean networks 
have traditionally routed these flows through China or Russia. For imports to 
North Korea, a front or partner company in a neighboring country will be named 
as the end user, and the product will subsequently be rerouted or reexported to 
North Korea. For North Korean exports, goods will be sent into China or Russia, 
and parties to the transaction will relabel them as having originated in those coun-
tries before sending them onwards to their final destination.

In some cases, the buyer or seller is aware of the scheme, while in others they 
are oblivious. North Korea managed to sell coal to buyers in several Southeast 
Asian countries by convincing the recipients, including the authorities at the 
receiving port, that the coal had in fact come from China or Russia.58 The scheme 
highlighted how North Korea’s tactics have evolved as sanctions have expanded 
and slowly been better enforced. In certain cases, ships would turn off their tran-
sponders when entering North Korean waters to load coal. Once again outside of 
North Korean waters, they would turn on their transponder, sail to a Chinese port, 
and hover near it. Rather than calling at the port, parties to the transaction would 
falsify the ship’s documentation to say that it had loaded coal in China before sail-
ing to Southeast Asia to deliver the North Korean consignment. In cases involv-
ing Russia, North Korean-controlled ships would physically unload the coal at 
Russian ports before a foreign vessel would pick it up to take it to its destination 
shortly thereafter. The paperwork would be appropriately modified to suggest the 
coal originated in Russia.59

Countless other North Korean tactics have been identified by UN, governmen-
tal, and nongovernmental investigators, from the use of shipping flags of conveni-
ence, to moving goods in diplomatic bags, to writing “Korea” in the country field 
on official documentation in the knowledge that many will assume “South Korea” 
was intended. Simple, combined, widely replicated, and agile evasive tactics will 
make it disproportionately challenging for implementers to detect and act to coun-
ter illicit North Korean activity taking place on their soil.

Authorities must be aware of these activities when they assess their national 
risk exposure to potential illicit North Korean activity. They must be conscious of 
them when they craft laws and regulations, when they establish interagency pro-
cesses, and when they outline intelligence gathering and monitoring operations. 
Yet few countries manage to look closely at their corporate networks, trade flows, 
and financial transactions to systematically identify North Korean connections 
that could violate sanctions. Instead, those with the political will to take stronger 
action appear to rely upon information shared by better resourced countries track-
ing North Korean activity around the world. Fueled by Pyongyang’s sophisticated 
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evasive tactics, the sanctions regime seems increasingly to depend upon the intel-
ligence gathering and sharing efforts of the United States and its closest partners 
to deliver a tangible and timely impact.

Conclusion: Uncertain trajectories

At the time of writing, the future of the sanctions regime on North Korea seems 
particularly unclear. President Donald Trump and Kim Jong Un held a summit 
meeting in Singapore in June 2018, during which both leaders indicated their 
interest in transforming the security situation on the Korean Peninsula, including 
by actively pursuing denuclearization objectives. South Korea and China have 
indicated their support for this effort and are engaging in their own direct dialogue 
with the North. Any progress made on the North Korean nuclear file could result 
in the phased lifting of UN sanctions, autonomous measures, or both. The possi-
bility remains also that President Trump will seek to declare victory on the North 
Korean nuclear issue at some undefined time, request complete sanctions lifting 
at the UN, and move on to other subjects. He could seek to unravel the sanctions 
regime as quickly as he expanded it.

Alternate trajectories for the sanctions regime exist as well. The importance 
that Pyongyang has continued to place on nuclear weapons as a key to national 
and regime survival, and the linking of the sanctions regime to the goal of North 
Korean disarmament highlights the potential that the Security Council will pre-
serve sanctions for the foreseeable future. Any return to a more provocative rela-
tionship with North Korea, and to nuclear and missile testing by Pyongyang, could 
also result in the United States pushing for fresh sanctions in the Security Council. 
In any of these scenarios, the sustainability of the infrastructure supporting the 
sanctions regime is in doubt. The UN Panel of Experts monitoring the sanctions 
regime and promoting global awareness of North Korea sanctions evasion tech-
niques is already over-stretched. Technical assistance programs currently driven 
by individual Member States could languish if political priorities shift or if they 
encounter greater implementation fatigue among recipient countries, especially if 
it appears that the North Korean disarmament is becoming a fantasy.

Furthermore, there is already growing concern that amidst the ongoing, high-
level engagement with North Korea, and in the face of rising tensions between 
Beijing and Washington over trade matters, China will ease its implementation of 
UN sanctions.60 Signs of this are already apparent at the time of writing in mid-
2018. Several media outlets reported busloads of North Korean migrant labor-
ers – whose visas should be restricted by UN sanctions – returning to China.61 
North Korean ships resumed regular visits to the coal terminal at a Chinese port 
of Longkou.62 Details of a Chinese ship engaging in a prohibited ship-to-ship 
transfer with a North Korean vessel were also published in May.63

These developments raise the possibility that even if sanctions remain in place 
on paper, their value could be diminished in practice by implementation backslid-
ing. This is not only a possibility in China, and it could transpire in the short-, 
medium-, or long-term. A notable portion of the implementation and enforcement 
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progress made in the last 18 months has occurred because North Korean provoca-
tions raised the profile of the Korean Peninsula security situation on the global 
agenda and because the US and its like-minded partners began leaning more heav-
ily on a variety of States to take action to implement UN sanctions. Yet there are 
risks associated with securing progress by applying pressure. Should the inter-
national conversation over North Korea change and US lobbying efforts ease, 
countries or even private sector implementers are likely to reduce their level of 
attentiveness to North Korea sanctions as well.64

For now, many countries around the world will continue to grapple with the 
daunting task of translating a range of still fresh UN obligations into national law 
and practice, while North Korean networks fight to undermine their efforts. The 
architects of the sanctions regime, for their part, will be occupied by another task: 
having designed one of the most complex and wide-ranging sanctions regimes in 
history, they now need to consider what the exit ramp should look like. American 
and South Korean officials have reiterated that sanctions will remain in place until 
“complete denuclearization has been achieved.”65 While this may be long-standing  
Security Council policy that countries supporting the sanctions regime worldwide 
have acknowledged, never before has that consensus seemed so fragile.
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Introduction

The sanctions against Iran have been, and still are, the most successful case of 
sanctions imposed by the United Nations.1 Sanctions are designed to bring the tar-
get State to the negotiation table to settle its issues peacefully. In this regard, Iran 
came to the table and negotiated for two years, which was followed by adoption of 
the Joint Comprehensive Plan of Action (JCPOA).2 The success of the sanctions 
against Iran might have played a role in the decision made by the Trump Admin-
istration to withdraw from the JCPOA because it proved that the sanctions against 
Iran worked very well, and the Trump Administration might have believed that it 
could replicate their success and negotiate a “better” deal.3

This chapter will explain the purposes and means of UN sanctions, as well 
as their impact and effectiveness. Initially, the sanctions focused mainly on the 
importation of nuclear and missile-related items by Iran, but gradually the sanc-
tions were toughened to include an arms embargo and provisions with regard to 
cargo inspections in addition to financial provisions. Eventually Iran changed its 
policy and negotiated to lift the sanctions with the P5 + 1 (or EU3 + 34) with help 
from unilateral sanctions by major industrial powers, and it may be difficult to 
distinguish between the effectiveness of UN and unilateral sanctions; however, 
this chapter will argue that the JCPOA could not have been concluded had there 
been no UN sanctions.

I. Legitimacy of UN sanctions

The implementation of the UN sanctions is based on their legitimacy and legality.5 
Article 39 of the Charter of the United Nations authorizes the Security Council 
to determine the existence of any threat to the peace, breach of the peace, or act 
of aggression and shall make recommendations, or decide what measures shall 
be taken to maintain or restore international peace and security.6 Once the exist-
ence of a threat is determined, the Security Council may, according to Article 40, 
call upon the parties concerned to comply with provisional measures as it deems 
necessary or desirable.7 In the case of the sanctions against Iran, Security Council 
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Resolution 1696 (2006)8 was based on Article 40. This resolution was adopted 
after the IAEA report that demanded actions to force Iran to take steps to resolve 
concerns about the development of nuclear activities. It also expresses

its intention, in the event that Iran has not by that date complied with this 
resolution, then to adopt appropriate measures under Article 41 of Chapter 
VII of the Charter of the United Nations to persuade Iran to comply with this 
resolution and the requirements of the IAEA.9

As stated in UNSCR 1696, if the State, entity, or individuals are not in compli-
ance with the measures based on Article 40, the Security Council may take the 
measures defined in Article 41.10 This article allows the Security Council to take 
measures not involving the use of armed force to give effect to its decisions, and it 
may call upon the Members of the United Nations to apply such measures. These 
may include complete or partial interruption of economic relations and of rail, sea, 
air, postal, telegraphic, radio, and other means of communication, as well as the 
severance of diplomatic relations.11

Based on Article 41 of Chapter VII, the Security Council may decide which 
measures to be taken to force States or individuals to comply with UN Security 
Council resolutions and to restore peace. For many years, it was believed that the 
full implementation of Article 41, namely complete economic sanctions, would 
be the most effective tool for bringing States or individuals to the negotiating 
table. However, stringent sanctions on Iraq on account of the invasion of Kuwait 
(UNSCR 66112) and the development of weapons of mass destruction after the 
Gulf War (UNSCR 68713) were the turning points in determining the philosophy 
of how UN sanctions should be conducted.14

Near total sanctions on financial activities and trade with Iraq were not effec-
tive in making it comply with the requirements of the UNSCRs. Saddam Hus-
sein, as a dictator, cut off the economy of Iraq, and the Iraqi people suffered. The 
sanctions on Iraq only harmed the livelihoods of ordinary people while placing 
less pressure on the dictator and his government. In other words, the measures 
taken by the UN, an organization that is supposed to promote human rights and 
economic development, created a disastrous situation for the Iraqi people in 
practice.15

Faced with international claims that the UN was creating a human catas-
trophe in Iraq, the UN launched a program called “Oil-for-Food,” which was 
meant to preserve the principles of financial and trade sanctions while providing 
humanitarian aid, such as food and medicine, to the Iraqi people. However, this  
“Oil-for-Food” program was not satisfactory in terms of scale and procedure. 
There were many problems, including large-scale corruption and uneven distribu-
tion, and there was little improvement in humanitarian conditions. The complete 
economic sanctions against the dictatorial regime had an effect that contravened 
the purposes and objectives of the UN itself. Thus, the UN took actions to review 
and revise its ways and means of implementing sanctions.16
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1.  Interlaken and Bonn/Berlin processes

Based on the lessons learned from the sanctions against Iraq, Switzerland, Ger-
many, and Sweden took the initiative to launch a comprehensive review of sanc-
tions. The first was the Interlaken process, which took place between 1999 and 
2000 under the sponsorship of Switzerland.17 This process yielded the concepts 
of “smart sanctions” and “targeted sanctions,” which depart from the traditional 
practice of comprehensive economic sanctions. “Smart,” or “targeted,” sanc-
tions focus on the items and individuals/entities that are involved in prohibited 
activities.

As the first step of the sanctions review, the Interlaken process took up the 
issue of the financial aspect of sanctions. Those involved in the process argued 
that financial sanctions should be coercive measures taken against transgressing 
parties, including decision makers, the elites supporting them, or individuals and 
entities undertaking prohibited activities, with the goal of changing their behav-
iors. Directly applying financial measures to these individuals and entities would 
have a straightforward effect on their behavior while leaving the livelihoods of 
ordinary people intact. Switzerland, as one of the global financial hubs, helped 
shape the legal and technical instruments for targeted financial sanctions as well as 
the definitions of “financial assets.”18 One of the main instruments proposed in the 
Interlaken process report was the “asset freeze.” The report argues that it should 
not apply only to funds but also other financial resources owned and controlled by 
designated individuals or entities, and they should not be made available.19

The second process of sanctions review was conducted under German lead-
ership in 2000 and was known as the Bonn/Berlin process. Following the idea 
of “smart/targeted” sanctions, it focuses on the questions of an arms embargo 
and travel ban. The arms embargo and travel ban were not new, but past expe-
rience of the implementation of these measures had shown that they were not 
effective, according to the report.20 Thus, the discussion focused mainly on the 
ways to improve the implementation process. Regarding the arms embargo, vari-
ous technical instruments, such as identifying arms dealers and brokers, export 
licenses for arms export, including small arms, and requirements for end-user 
certificates,21 were identified. Regarding the travel ban, those who participated in 
the review debated the extent of “acting on behalf” of designated individuals or 
entities, the definition of “family” and control over aliases and forged documents. 
One of the problems was how to balance the rights of individuals with the impo-
sition of a travel ban. There were several questions raised, and in practice, these 
issues should have been handled by the Sanctions Committee under the Security 
Council, which has authority to grant an exemption or waiver.22

2.  Stockholm process

The third process of sanctions review was the Stockholm process, which was 
led by Sweden in 2002–2003. Unlike the Interlaken and Bonn/Berlin processes, 
the Stockholm process focused on the implementation of sanctions. Smart, or 
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targeted, sanctions could not be effective if evasive strategies were taken by 
the targeted individuals or entities. The most important issue, according to the 
report of Stockholm process,23 was that the Security Council, sanctions commit-
tee, Member States, administrative agencies, and nongovernmental organizations, 
including companies and traders, must be on the same page when attempting to 
implement the measures defined by UNSCRs. In this way, sanctions are not only 
the affairs of international organizations; thus, everyone, including companies and 
individuals, is responsible for implementing sanctions.

The Stockholm process yielded recommendations for improving implementa-
tion, from changing the design of sanctions to reporting them. One of the impor-
tant innovations in sanctions implementation produced by this process was the 
establishment of Expert Panels and Monitoring Mechanisms for follow-up imple-
mentation.24 This is important because smart/targeted sanctions require a lot of 
expertise on the technical aspects of targeted items and the activities of designated 
individuals and entities. The Panel has the authority to investigate incidents of 
sanctions violations and report them to the wider public to raise awareness of 
sanctions evasion techniques.

This process also reiterated the importance of the design of sanctions, which 
brings clarity to their objectives and instruments, the need to build the capacity of 
law enforcement agencies so that there will be a level playing field and the need 
for flexibility in sanctions regimes to accommodate the various objectives and 
targets of sanctions.25

These recommendations were extremely important regarding the UN sanctions 
in comparison to unilateral sanctions. Unilateral sanctions often have clear objec-
tives with a means of implementation and law enforcement mechanisms, while 
UN sanctions require a lot of coordination, outreach, and training to ensure that 
there will be no loopholes in their implementation. Sanctions often have a limited 
effect if there are loopholes, since they allow prohibited items to be transferred 
to the targets, and designated individuals can travel through those loopholes. 
UN sanctions are, in theory, the only sanctions regime that would be effective in 
implementing restrictive measures, but this is only possible as long as all Member 
States are engaged in such measures.

II. Outline of UN sanctions against Iran

The sanctions against Iran were the second case in which the new concept of 
“smart/targeted sanctions” was applied to nonproliferation, occurring after con-
cerns about the nuclear program of the DPRK (Democratic People’s Republic of 
Korea, or North Korea). Both Iran and the DPRK developed their nuclear capa-
bilities through clandestine transactions with A.Q. Khan, who is considered the 
“Father of Pakistani nuclear capability” and has simultaneously spread nuclear 
technology through black markets.26 Iran’s nuclear activities were revealed by an 
Islamic and socialist group called Mojahedin-e Khalq (MEK), which advocated 
overthrowing the current Islamic Republic regime of Iran in 2002.27 After this rev-
elation, President Khatami began negotiating with the United Kingdom, France, 
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and Germany (EU3) without leaving the NPT. In 2004, the EU3 and Iran decided 
to allow the IAEA to inspect nuclear facilities in the same manner as the Addi-
tional Protocol (AP) of the IAEA Comprehensive Safeguard Agreement, even 
though Iran had not ratified the AP. The EU3 and Iran also agreed that Iran would 
retain its uranium enrichment capability, under strict inspection by the IAEA, for 
peaceful use.28 This conclusion was unsatisfactory for those who were skeptical 
about Iran’s intention to develop such capabilities, and they were not convinced 
that Iran would honor its commitment. The agreement was not fully implemented 
when Mahmoud Ahmadinejad was elected as president of the Islamic Republic 
of Iran in 2005. Ahmadinejad rejected the agreement with the EU3, and he rein-
forced nuclear activities, including the construction of the Arak heavy water reac-
tor and an increase in the number of centrifuges at the Fordow and Natanz nuclear 
facilities.29

In June 2006, the Director-General of the IAEA issued a report30 that high-
lighted the noncompliance of Iran in taking the steps to halt its nuclear activities 
that the IAEA Board of Governors had requested. In consideration of Iran’s non-
compliance, the Security Council adopted UNSCR 1696 (2006)31 under Article 40 
to call upon Iran to comply with the IAEA’s requests. However, Iran ignored the 
warning of UNSCR 1696 and continued the development of its nuclear facilities, 
which was further reported by the Director-General of the IAEA in August 200632 
and November 2006.33

1.  UNSCR 1737 (2006)

UNSCR 1737 was the first of four sanctions resolutions taken on Iran’s nuclear 
activities. It defines the targets as “all enrichment-related and reprocessing activi-
ties, including research and development” and “all heavy water-related projects, 
including the construction of a research reactor moderated by heavy water.”34 This 
resolution only targets those activities and those who are related to them, which 
means that it has little or no impact on the livelihoods of ordinary people.

To prevent Iran from taking actions to engage in these nuclear activities, the 
Security Council prohibits the transfer of items listed in the NSG (Nuclear Sup-
pliers Group),35 except those related to light water reactors, since the light water 
reactor constructed by Russia is operated in Bushehr in Southwest Iran. In other 
words, humanitarian items, such as food and medicine, are not included in the 
list of prohibited items, and even though items that have dual-use aspects are 
listed in this resolution, it only prohibits certain items that are above technical 
thresholds or parameters. For example, aluminum is used in constructing centri-
fuges but can also be used in many ordinary products, so that the only prohibited 
type of aluminum is that which is “capable of an ultimate tensile strength of 460 
MPa or more at 293 K (20 °C) and in the form of tubes or cylindrical solid forms 
(including forgings) with an outside diameter of more than 75 mm.”36 Any other 
aluminum or aluminum alloy is permissible to export to Iran for industrial and 
commercial use because the other types are not likely be used for developing 
Iran’s nuclear capabilities. Although the development of nuclear weapon delivery 
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system was mentioned several times in this resolution, there was no explicit pro-
vision to prohibit the supply, sale, or transfer of items that might contribute to the 
development of such a delivery system.

The resolution also prohibits “any technical assistance or training, financial 
assistance, investment, brokering or other services, and the transfer of finan-
cial resources or services” related to nuclear activities.37 All Member States are 
obliged to report any entry or transit of designated individuals and to freeze “the 
funds, other financial assets and economic resources” of designated individuals 
and entities.38 What is interesting in this measure is that the Security Council 
decided to include financial instruments but limited them to the financing of pro-
hibited activities and assets held by designated individuals and entities. It is also 
interesting to examine the definition of “assets”; assets are defined funds, finan-
cial assets, and “economic resources.” This goes beyond the financial instruments 
but also includes economic resources, including real estate, vessels, and aircrafts. 
There may be issues regarding the seizure of these physical assets.39

All Member States are also required to report the steps taken to implement this 
resolution. In theory, the Security Council’s resolutions are legally binding on 
all Member States, but there is a wide diversity in implementation capabilities.40 
Thus, it is important to monitor the capabilities of all Member States and use this 
information to ensure that Member States that do not possess sufficient capacity 
can improve their implementation of the resolutions.

2.  UNSCRs 1747 (2007) and 1803 (2008)

Since there were no signs that Iran would change its behavior, the Security 
Council took further actions. In March 2007, the Security Council unanimously 
adopted UNSCR 1747 (2007),41 which prohibited Iran from supplying, selling, 
or transferring any arms or related materiel.42 This measure was taken in order to 
target the entities involved in nuclear activities and the development of nuclear 
weapons delivery systems. The entities involved in these activities were directly 
or indirectly related to Iran’s Islamic Revolutionary Guard Corps (IRGC), a large-
scale militia taking direct orders from the Supreme Leader, not the President. In 
other words, the Iranian government does not have full control over the activities 
of the IRGC, even though the government must represent Iran in the international 
arena.43 While the government is committed to continuing its membership in the 
Non-Proliferation Treaty (NPT) and peaceful use of nuclear technology, the IRGC 
has acted differently. Thus, the Security Council focused on the arms trade, which 
generates an independent source of income for the IRGC, which is funded by 
the national budget as well as its own foundation and economic entities, such as 
Khatam-al-Ambiya (KAA) and the Defense Industry Organization (DIO).44

UNSCR 1803 (2008),45 which was adopted with 14 in favor, zero against, and 
one abstention (Indonesia) on March 3, 2008, did not add any substantial new 
elements to the UN sanctions regime against Iran, but it was meant to place addi-
tional pressure on the country, with the stringent application of a travel ban and an 
asset freeze on designated individuals and entities. There was general frustration 
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among the Member States of the Security Council because Iran continued to deny 
cooperation with the IAEA for inspections, and it felt that there should be more 
pressure, even though Iran maintained the position that its nuclear program was 
solely for peaceful purposes. There was no consensus on imposing further sanc-
tions measures, but the majority of Member States, including permanent mem-
bers, thought that there should be a resolution to demonstrate the willingness of 
the Council to promote diplomatic solutions while preventing further prolifera-
tion of nuclear technology. Thus, this resolution added 30 individuals involved in 
nuclear and missile activities and a dozen entities to the designation list.46

3.  UNSCR 1929 (2010)

After the Iranian presidential election in 2009, in which Mahmoud Ahmadinejad, 
a conservative hardliner with a strong anti-US position, was reelected, there was a 
popular uprising of young people in Iran who believed that the presidential elec-
tion had been rigged, which was called the “Green Movement.” The Ahmadine-
jad government mobilized the Basij militia force (affiliated with the IRGC) to 
oppress the “Green Movement” and put reformist politicians under house arrest. 
Ahmadinejad believed that the “Green Movement” had been organized and sup-
ported by foreign powers and accelerated its nuclear program (although there is 
no evidence that he advanced the military nuclear program).47

Under these circumstances, the United States and others prepared a new resolu-
tion to impose stronger sanctions on Iran, which was put up for a vote on June 9, 
2010, and was adopted, with 12 States in favor, Brazil and Turkey against the 
measure, and Lebanon abstaining from voting. The resolution, UNSCR 1929 
(2010),48 strengthened the arms embargo on Iran importing any arms listed on 
the United Nations Register of Conventional Arms or related materiel and receiv-
ing related technical training, financial resources or services, advice, or any other 
assistance.49 This clause aimed at squelching the funding and capabilities of the 
IRGC to use force against its own people. This resolution also prohibited Iran 
from undertaking any activities related to missile launches or using ballistic mis-
sile technologies (including satellite launches to space). Although nuclear deliv-
ery system development was prohibited by UNSCR 1737, there was no explicit 
clause prohibiting missile tests or any launch activities.

One of the additional measures included in UNSCR 1929 for tightening 
sanctions was so-called “catch-all” clause. According to this clause, States can 
supersede “any further items if the State determines that they could contribute 
to” prohibited activities. Thus, States shall “catch all” items that it has reason to 
believe could contribute to prohibited activities.50 The concept of a “catch-all” is 
becoming popular in the world of export control or security trade control, which 
allows States to interdict items that are not on the lists of prohibited goods. Some-
times States, like Iran, may import items that are below the threshold defined in 
the NSG or MTCR (Missile Technology Control Regime) lists and upgrade them 
to previous threshold items. For example, Iran may import a milling machine to 
curve pipes for a centrifuge or nuclear reactor with four axes. Since NSG list part 
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2 (dual-use item list) defines any milling machine above five or more axes as pro-
hibited, Iran can legitimately acquire a four-axes machine tool.51 However, some 
milling machines may have an attachment that allows the addition of one or more 
axes to the original machine. In this way, Iran may acquire a milling tool with five 
or six axes, which would be capable of producing pipes suitable for prohibited 
activities. Thus, the “catch-all” is important for preventing Iran from acquiring 
items under the threshold and upgrading them.

The resolution also called upon Member States to exercise vigilance in finan-
cial transactions that could contribute to Iran’s prohibited activities in addition 
to implementing the asset freeze of designated individuals and entities.52 The 
financial transactions for proliferation of weapons of mass destruction are now 
regulated under the recommendations of the Financial Action Task Force (FATF), 
but this resolution had already implied such regulations. Furthermore, in order 
to prevent Iran from acquiring items related to prohibited activities, this resolu-
tion noted that Member States may request inspection of vessels at high sea, in 
accordance of international law, if they had reasonable ground to believe that the 
cargo was contributing to prohibited activities.53 The past resolutions called upon 
Member States to inspect such cargo in their territorial waters, but UNSCR 1929 
extended, albeit in weaker language, Member States’ ability to inspect vessels on 
the high seas. This appears to suggest that activities like the Proliferation Security 
Initiative are aligned with the UN sanctions scheme.

UNSCR 1929 established the panel of eight experts to gather, examine, and 
analyze information from a variety of sources and provide assistance to the Secu-
rity Council and Sanctions Committee.54 Before this resolution, the information 
provided to the sanctions committee was analyzed and reported by the group of 
diplomats in the committee. Since sanctions against proliferation require a high 
degree of technical expertise and knowledge of details, the panel was estab-
lished. Not only do sanctions cover dual-use items and the arms trade, but they 
also cover financial transactions, the activities of designated individuals, and a 
complex web of procurement channels. Analysis requires dedicated attention by 
experts on export control, arms and ammunitions, nuclear and missile technolo-
gies, maritime transportation, and so on. The work of the panel extends to a wide 
variety of issues related to Iran’s prohibited activities, and it reports the results 
of investigations into incidents that may violate UNSCRs. The annual reports, 
as public documents, provide detailed information on the methods and modali-
ties of Iran’s sanctions evasion and demonstrate the various techniques used to 
circumvent sanctions. By announcing them publicly, the panel raises the aware-
ness of all Member States, companies, and individuals about issues and items that 
may contribute to Iran’s prohibited activities. This outreach program is one of the 
important factors in the effectiveness of UN sanctions.

III. Unilateral sanctions

The concept of “smart” or “targeted” sanctions is well suited for the purpose 
of the United Nations and its humanitarianism. However, the effectiveness of 
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sanctions – putting pressure on the target to change its behavior – is not immedi-
ately apparent. Prohibiting trade in items related to nuclear and missile activities 
will certainly delay the process of Iran’s development of those capabilities, but 
Iran has developed various means to circumvent sanctions by finding loopholes 
and trading in below-threshold items.55 Although many Member States complied 
with the UNSCRs, some States may implement them better than others. Iran was 
keen to find those “weakest links” to avoid being caught by inspections by the UN 
Panel of Experts or national intelligence services. Thus, pressure on Iran through 
UN sanctions alone had a limited impact on Iran’s decision-making process.

1.  Impact of secondary sanctions

On the other hand, sanctions unilaterally imposed by Member States, particularly 
the United States, had a great impact on the behavior of Iran’s illicit programs. 
Since the US sanctions are discussed in other chapters extensively, we shall not 
go into details. However, it should be noted that the most remarkable part of the 
US unilateral sanctions is their application to non-US citizens or companies, or 
so-called “secondary sanctions.”

Secondary sanctions were authorized by the National Defense Authorization 
Act for Fiscal Year of 2012 (NDAA2012).56 This act allowed the Office of For-
eign Asset Management (OFAC) of the US Treasury to cut off the businesses of 
non-US citizens or companies from the US market. When a non-US citizen or 
company is found in trading with entities on the sanctions blacklist, the OFAC can 
take a range of measures, from limiting their commercial activities to imposing 
a total prohibition in the US market. In order to delist from the secondary sanc-
tions list, the non-US citizen or company must pay a large sum of settlement (see 
Table 10.1).57

US citizens and companies are already under the jurisdiction of the US sanc-
tions, but the secondary sanctions measures could be a threat to almost all citi-
zens and companies in the world because the US market is much larger and more 
profitable than trade with Iran. The only entities that could continue trading with 
Iran were a few small- and medium-sized companies that had no stake in the US 
market.

Table 10.1 Settlements paid to the US Treasury

Year Financial Institutions Settlement

2012 HSBC Bank Financial Services $1,256,000,000
2012 Standard Chartered Bank Financial Services $667,000,000
2012 ING Bank N.V. Financial Services $619,000,000
2013 Bank of Tokyo-Mitsubishi UFJ Financial Services $259,000,000
2014 BNP Paribas S.A. Financial Services $8,960,000,000
2015 Commerzbank AG Financial Services $258,000,000

Source: US Treasury
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In addition to the secondary sanctions, the US has another extremely effec-
tive measure to implement its unilateral sanctions: the US dollar as interna-
tional currency. When Iranian individuals and entities conduct economic 
transactions with foreign partners, Iranians generally use the US dollar as the 
currency to pay and settle their debts.58 Even if the transaction has taken place 
between an Iranian entity and a non-US citizen or entity, the financial transac-
tion must usually go through corresponding banks in the jurisdiction of the 
United States. The US unilateral sanctions, which are only effective within 
its jurisdiction, have a wider impact on transactions between non-US citizens 
and Iranian individuals or entities because they can intervene the transaction 
when it goes through corresponding banks in the US. Since the US dollar is 
the international currency and many foreign banks have branches and accounts 
under the jurisdiction of the United States, the US has a lot of power to control 
such transactions.59

2.  Importance of EU unilateral sanctions

When we discuss unilateral sanctions, it is often the US sanctions that are referred 
to. However, unilateral sanctions measures taken by the European Union have 
also had a significant impact on the behavior of Iran. The Iranian economy, espe-
cially its oil exports, depends heavily on the European market. The oil embargo 
measures taken in 2012 had a significant impact on Iran’s acquisition of foreign 
currencies. EU regulations also have a strong influence on the financial transac-
tions of Iranian entities, largely due to its control over the SWIFT (Society for 
Worldwide Interbank Financial Telecommunication) messaging services. SWIFT 
provides an international standard for interbank message services, so that if EU 
regulations order SWIFT, whose headquarters is in Brussels, to cut off Iranian 
financial institutions from its network, it must comply with such regulations. 
Without SWIFT messaging services, it would be extremely inconvenient for Ira-
nian banks to transfer funds to and from foreign banks.60

In addition to imposing an oil embargo and cutting Iranian banks off from 
SWIFT, the EU has also banned providing insurance services to vessels carry-
ing Iranian oil or cargo. Regarding maritime insurance, the EU has traditionally 
been competitive in the international insurance market. There are large European 
insurance corporations and associations that offer such insurance, such as Lloyd’s 
and BP shipping, as well as major reinsurance companies such as Munich-Re in 
Europe. Maritime shipping entails a certain risk of accident, which is the respon-
sibility of the operators of vessels, and it would be unwise to travel without insur-
ance. The EU insurance ban was, therefore, very effective in limiting the ability 
of Iran to export its oil to international customers.61

Unlike US unilateral sanctions, which are based on domestic legislation and 
Executive Orders, EU sanctions are based on UNSCRs. Most of the EU sanctions 
were justified as regional/national implementation of the measures called upon by 
the resolutions. In other words, the EU sanctions were designed to complement 
the UN sanctions to improve their effectiveness, while the sanctions of the US are 
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not intended to enhance the effect of UNSCRs but to impose its will to change 
Iranian behavior.62

IV. Nuclear negotiations and UNSCR 2231

Shortly after the implementation of the US National Defense Authorization Act 
(NDAA) and a series of EU regulations in 2012, the Iranian economy faced a 
severe downturn and the population became frustrated at the lack of effective 
measures to counter such economic difficulties. The Ahmadinejad government 
instantly responded to the crisis by printing more money, which inevitably invited 
high inflation and imposed further economic hardship on the citizens in Iran. In 
addition to the fear and hatred generated by the oppression of the “Green Move-
ment” after the 2009 presidential election, the 2013 election resulted in a landslide 
victory for Hassan Rouhani, a moderate conservative who promised to restart 
negotiations with the P5 + 1 (in UN language, the EU3 + 3) and lift the sanctions.63

1.  Nuclear negotiations

Rouhani wasted no time in beginning negotiations with the P5 + 1 as soon as he 
was inaugurated to the presidency. The change of government has marked a sig-
nificant change in the attitude of Iran. While the government has claimed that Iran 
is a party to the Treaty of Non-Proliferation (NPT) so that it can retain the right 
to peaceful use of nuclear technology, it has pledged not to engage in military-
related activities. Meanwhile, the position of the United States, the archenemy of 
Iran since the revolution of 1979, has changed as well. President Barack Obama, 
who was awarded the Nobel Peace Prize for announcing his efforts to achieve a 
“world without nuclear weapons,” saw the change of government in Iran as an 
opportunity to realize a nuclear-free world through negotiation. He, together with 
Secretary of State John Kerry, made negotiations with Iran his administration’s 
priority.

Four months after Rouhani’s inauguration, the P5 + 1 and Iran agreed to the 
Joint Plan of Action (JPOA) in November 2013, and implemented it in Janu-
ary 2014, as an interim agreement for further engagement in negotiations.64 The 
JPOA stipulated that Iran should halt enrichment of uranium more than 5%, accept 
inspection and monitoring by the IAEA, and refrain from new installation of cen-
trifuges. In return, Iran could resume exporting oil worth up to $7 billion (USD), 
and the sanctions on civil aviation parts and automobiles would be suspended 
temporarily. Although it was not a comprehensive deal, the conclusion of JPOA 
was extremely useful in helping the Rouhani government to build trust with the 
US and other negotiating partners and in helping the Iranian people to feel some 
hope of relief from the sanctions and the dire economic situation. The deal was 
also important in convincing hardline politicians, including the Supreme Leader 
Khamenei, that negotiating with the P5 + 1 could save the Iranian economy while 
maintaining the Iranian interest in developing nuclear technology for peaceful 
purposes. It is important to note that Iran has never left the NPT, unlike North 
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Korea, and that it has maintained its position that the Iranian nuclear program was 
developed exclusively for peaceful purposes, though it was later revealed that Iran 
had attempted to develop military nuclear devices until 2009 at the latest.65

The follow-up negotiations continued for another year and a half to hammer 
out the details of the relief from the sanctions and Iran’s obligations to limit its 
nuclear activities. While the negotiations took place between the P5 + 1, under 
the chairmanship of the European Union High Representative of the Union for 
Foreign Affairs and Security Policy, and Iran, the most important decisions were 
made in the bilateral negotiations between Iran and the United States. For 16 
consecutive days, Foreign Minister of Iran Zarif and Secretary of State Kerry sat 
down together and conducted bilateral talks before concluding the negotiations.66

The negotiations were supposed to be finalized by the end of June 2015, but 
an extension for an additional two weeks was given because the negotiations 
were solely focused on the nuclear issues, and other issues, including missile 
development and the arms embargo, were not fully discussed. The negotiators 
realized that there had been a misunderstanding of the consequences of the sanc-
tion relief by the end of the negotiations. Iran demanded that all UNSCRs related 
to sanctions against Iran be lifted as part of the sanction relief, and Iran and the 
United States had reached an agreement. However, Kerry, the chief negotiator 
for the US, believed that the termination of the UNSCRs would only be effec-
tive regarding the nuclear issues, and that the issues related to missile develop-
ment and the arms embargo would remain, while the Iranian negotiator, Zarif, 
believed that termination of the UNSCRs would resolve all the issues. This 
misunderstanding was revealed when the Russian chief negotiator, Ryabkov, 
pointed out that Russia might be able to export arms to Iran after lifting all the 
UNSCRs. Kerry realized that this would make it impossible for the US Congress 
and public to accept the agreement if the restrictions on missile development and 
the arms embargo were lifted. Thus, the issues of missile development and the 
arms embargo are listed in the “statement” rather than the operational clauses of 
the UNSCR 2231.67

2.  UNSCR 2231 (2015)

UNSCR 2231 (2015)68 endorses the Joint Comprehensive Plan of Action (JCPOA), 
the agreement between the P5 + 1 and Iran. The JCPOA allowed Iran to have 5,060 
centrifuges for the enrichment of uranium and 1,044 centrifuges for non-enrichment  
purposes; to allow it to possess 300 kg of low enriched uranium (LEU), reduced 
from 10,000 kg; to allow it to redesign the Arak heavy water reactor; and to 
allow it to conduct development of centrifuge technologies with a maximum of 
30 centrifuges. The sanctions imposed by the UN and EU would be lifted (with 
some exceptions to arms exports and human rights violations) and the secondary 
sanctions of the United States would be suspended, while the primary sanctions 
(subject to US citizens and entities) would remain in place. Meanwhile, Iran was 
required to accept inspections based on the Additional Protocol by the IAEA with 
a 24-day notice; constant monitoring, from uranium mining to reprocessing; and a 
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requirement to provide information regarding Possible Military Dimension (past 
activities related to developing nuclear weapons technologies).69

(1) Snap back

One of the key elements of the JCPOA was the concept of “snap back.” Snap back 
is a built-in mechanism to force participant States to comply with the JCPOA. 
If there is a significant nonperformance of commitments under the JCPOA, any 
participating States must report it to the Security Council. The Security Council 
shall then discuss a draft resolution on whether to continue terminating the previ-
ous resolutions related to the sanctions against Iran, namely 1696, 1737, 1747, 
1803, 1835, and 1929. If the Security Council does not adopt the draft resolution 
(either by veto or lack of a 9-vote majority), then the previous sanctions will be 
reinstated in 30 days.70

Although snap back is designed to apply for nonperformance of commitments by 
all participating States, it is, in effect, only possible to apply it to Iran’s nonperform-
ance. If there is a violation, the consequence is to reinstate previous sanctions alone, 
which means that only Iran would be the target of punishment and there would no 
punishment for nonperformance of P5 + 1 States. The unilateral withdrawal from the 
JCPOA and the reinstatement of national sanctions under the Trump Administra-
tion can be interpreted as a violation of the JCPOA or a violation of UNSCR 2231, 
but there is no effective means to punish the United States. Iran is very unlikely to 
become a member of the Security Council, but the P5 States have permanent seats 
and a veto, so they have the decisive power to snap back. The design of the snap 
back mechanism requires only one P5 State to invoke the process, so if the United 
States demands a snap back against the nonperformance of Iran, it can certainly 
deliver the result. This raises a tricky question, since the Trump Administration has 
not taken this path and has unilaterally withdrawn from the JCPOA without much 
consideration for this action’s consistency with UNSCR 2231.

(2) Missile restrictions

As discussed earlier, one of the awkward elements of UNSCR 2231 was the con-
tinuation of sanctions without calling them “sanctions” but rather “restrictive 
measures” on missile development and the arms embargo. Annex B of UNSCR 
223171 is labeled not as “restrictive measures,” but as a “statement,” in order to 
soften the image of the measure and imply that these are not measures of enforce-
ment under Chapter VII of the UN Charter but rather voluntarily agreed-upon 
arrangements between the P5 + 1 and Iran. The “statement” was a de facto continu-
ation of sanctions on activities other than nuclear. Nevertheless, the language used 
in this “statement” is rather weak compared to that of the previous resolutions.

For missile activities, the “statement” reads as follows:

Iran is called upon not to undertake any activity related to ballistic missiles 
designed to be capable of delivering nuclear weapons, including launches 
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using such ballistic missile technology, until the date eight years after the 
JCPOA Adoption Day or until the date on which the IAEA submits a report 
confirming the Broader Conclusion, whichever is earlier (italics added for 
emphasis).72

Iran is only “called upon,” instead of “shall,” not to undertake missile activities, 
which means that the statement is not a legally binding restriction, and it leaves 
room for Iran to decide whether to comply with this provision. It is also notable 
that the types of ballistic missiles subject to this sentence are limited to missiles 
“designed to be” capable of delivering nuclear weapons. This suggests that any 
conventional missiles that may be capable of delivering nuclear weapons, but 
that were not intentionally designed to carry them, are outside of the scope of 
this sentence. Iran has resumed its missile activities – it has launched 32 missiles 
since the adoption of UNSCR 2231 until February 2019 including Space Launch  
Vehicles – but it claimed that it did not violate UNSCR 2231 because these  
missiles and space launchers were not specifically “designed to be capable” of 
carrying nuclear weapons.73

(3) Sunset clauses

The “statement” in UNSCR 2231 also specifies that these restrictive measures 
will last only for a limited time. Regarding missile development, the clause that 
calls upon Iran not to undertake missile activities is effective for only eight years 
from the JCPOA Adoption Day (90 days after the adoption of UNSCR 2231, 
which was on October 18, 2015).74 Regarding the arms embargo, it is only effec-
tive for five years from the Adoption Day.75 The sunset clause also applies to 
nuclear activities and other measures. For example, the snap back arrangement 
can only be effective for ten years, so that there will be no snap backs after 2025.76 
The cap on the number of centrifuges at the Natanz site for enrichment and the 
restriction on centrifuge research will be lifted in ten years, all restrictions on 
nuclear activities will be lifted in 15 years, and the IAEA inspections based on the 
JCPOA will also expire in 20–25 years.77 These “sunset” arrangements in UNSCR 
2231 were heavily criticized by the Republicans and those who opposed the Iran 
deal in the United States, including President Trump.78 Although the JCPOA also 
obliges Iran to adopt the additional protocol before the end of the IAEA inspec-
tion period, the sunset clause was considered a bridge to transform Iran into a 
normal party of the NPT and a Member State of the IAEA.79 However, there was 
a widespread image that Iran could do whatever it wished after the “sunset” and 
the opponents of the JCPOA believed that Iran would certainly resume its nuclear 
weapons program.

Since the JCPOA allows Iran to conduct limited nuclear activities, there must 
be measures to control the flow of goods and items related them. The JCPOA 
has set up a so-called “procurement channel” to monitor and control the nuclear-
related items that Iran would procure from outside its borders.80 However, Iran 
might not procure items exclusively from JCPOA participating States, so there 
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must be an enforceable measure through the mandate defined by the Security 
Council. Thus, UNSCR 2231 contains a clause that requires that all States export-
ing nuclear-related items to Iran to submit their documents to the Security Coun-
cil and to work together with the Joint Commission. Although the “procurement 
channel” was set up by the Security Council, the application of this channel was 
not as extensive as one might think due to the lack of certainty regarding the 
future of the JCPOA (as of December 2018, 42 proposals had been processed, 
28 had been approved, four disapproved, nine had been withdrawn, and one was 
under review)81 and reinstatement of sanctions by the United States, especially 
after the presidential election in 2016.

V. What made it possible for Iran to change?

The JCPOA and UNSCR 2231 were certainly major achievements in the history 
of sanctions. In the past, UN sanctions may have led to the change of regime in 
Apartheid South Africa or the change in the behavior of the Sudanese govern-
ment with regard to the Darfur conflict, but the sanctions on Iran highlighted an 
explicit case of sanctions having a direct effect on a State’s change of behavior, 
and sanctions relief was on the agenda of the negotiations for the settlement of 
the issue.82

What lessons could we learn from the experience of sanctions against Iran and 
the following negotiations? What made the change possible? Could we apply 
those lessons to other sanctions, or was the effect unique to the case of Iran? 
There are three lessons that we can learn from the experience of adopting sanc-
tions against Iran.

1.  Coordinated UN and unilateral sanctions

First, we must consider the balanced and coordinated mix of UN and unilateral 
sanctions against Iran. As discussed earlier, UN sanctions were heavily criticized 
after the implementation of sanctions against Iraq that led to the discussion com-
prising the three processes of the sanctions review: Interlaken, Bonn-Berlin, and 
Stockholm processes. These processes redefined UN sanctions as “targeted sanc-
tions” or “smart sanctions,” which limited the sanctions to a narrow scope on 
specific items and designated individuals and entities. The main purpose of “tar-
geted sanctions” was to avoid inflicting the effect of sanctions on the general 
public. The intent of the “targeted sanctions” was primarily humanitarian, and the 
effectiveness and eventual consequences of sanctions were secondary. The “tar-
geted sanctions” could constrain the illicit activities of the targeted State, but there 
may still be possibilities of evasion of the sanctions, which could undermine their 
effectiveness. Although the UN established a Panel of Experts to discover and 
close such loopholes, the UN sanctions could still have less impact if the target 
State conspired to capitalize on those loopholes and continue its illicit activities. 
In other words, the impact of UN sanctions on the decision-making process of the 
target State has limits. The decision makers in the target country might consider 
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finding methods of evading the sanctions rather than changing their behavior and 
halting their illicit activities.

However, it is wrong to conclude that the UN sanctions were ineffective. In 
the case of Iran, Foreign Minister Zarif strongly demanded that the UN sanc-
tions be lifted during the negotiations not only because it was a matter of national 
pride and recognition but also because lifting the designations of many Iranian 
economic entities would release frozen funds and allow access to dual-use items 
that could be used for nuclear and missile activities. The UN sanctions were also 
quite effective at halting, or at least delaying, nuclear and missile activities when 
“choke-point” items were strongly controlled.83 The “choke-point” items were 
the items that Iran could not produce domestically and could only acquire from 
foreign markets. If these “choke-point” items were effectively controlled and 
their export to Iran were prevented, it would have a significant effect on Iran’s 
illicit programs. However because of the importance of “choke-point” items for 
its illicit programs, Iran would desperately seek the ways around the sanctions.

It is, therefore, important to have alternative means to put pressure on the target. 
In the case of Iran, the means took the form of unilateral sanctions, especially by 
the United States and the EU. These sanctions were extremely effective at changing 
the behavior of Iran. Economic pressure forced the Ahmadinejad Administration 
to respond to them, which eventually left the Iranian economy in turmoil.84 Such 
economic difficulties changed the minds of the people who had voted for Rouhani 
in the 2013 presidential election. It is also important to note that the US and EU 
unilateral sanctions were based on different legal justifications. The EU sanctions 
were based on UNSCRs, whereas the US sanctions were based on domestic legis-
lation and Executive Orders. The EU sanctions, therefore, followed the guidelines 
of the sanctions derived from the sanction reviews on “targeted sanctions,” includ-
ing humanitarian aspects, but the US sanctions focused more on national strategic 
issues.85 In fact, the US sanctions also exempted humanitarian items and activities, 
but the effect of its secondary sanctions, especially the sanctions on financial trans-
actions, made it difficult to deliver humanitarian aid and support to Iran.

By examining the combination of UN and unilateral sanctions, it can therefore 
be found that there should be clear and attainable common objectives. The success 
of the sanctions against Iran hinged on the fact that the UN and States exercised 
unilateral sanctions and united to achieve the same goal: restricting the nuclear 
activities of Iran and preventing it from having nuclear weapons and delivery 
systems. It is also important to employ both UN and unilateral sanctions. The UN 
sanctions, on the one hand, provide legitimacy for unilateral sanctions and they 
cover almost all the States that could have economic relationships with Iran. The 
unilateral sanctions, on the other hand, complement the UN sanctions and impose 
effective pressure on Iran.

2.  Nature of the regime

The other lesson that can be learned from the sanctions against Iran was that they 
were successful because there was potential for changing the leadership and its 
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policies. Although Iran’s regime was born out of the Islamic Revolution in 1979, 
and it has been driven by clerics and based on Islamic law, it also has a republican 
system.86 The mixture of theocratic and democratic systems often creates tension 
in the decision-making process, but at least there is an opportunity for the Iranian 
people to speak out and vote in the election for candidates who might change the 
policies. The Guardian Council for protecting the Islamic Revolutionary regime 
has the power to select candidates, and ultimately the Supreme Leader has a say 
in any political decisions, but the existence of an electoral system to reflect the 
voices of the people has significant implications.87 The pressure imposed by the 
sanctions on people’s lives has certainly changed the political mood in Iran, and 
Rouhani, a moderate candidate who promised to negotiate the lifting of the sanc-
tions, was elected through the electoral system. It is also important to remember 
that the presidential election in 2009 was believed to have been rigged and con-
trolled by conservative politicians to reject reformist candidates and ended in the 
popular uprising known as the “Green Movement,” which was harshly suppressed 
by the regime. The experience of the 2009 election made the conservative politi-
cians, including the Supreme Leader, hesitate to reject Rouhani’s platform for 
negotiating with the enemies.88

In comparison with dictatorial regimes such as North Korea, the nature of the 
Iranian regime is quite important. Sanctions are more effective and successful 
if there is a political system that allows the people’s voice to be reflected in the 
decision-making process. In other words, it is difficult to change the behavior 
of target States by putting pressure on the economic and social lives of ordinary 
people. If sanctions target only political and economic elites by prohibiting luxury 
goods, it may be possible to avoid sanctioning ordinary people, but as discussed 
previously, the effectiveness of targeted sanctions may be limited. Thus, it can be 
said that the success of sanctions depends on the nature of regimes.

3.  Coordination among major powers

The third aspect of the success of the sanctions against Iran was that there was a 
commitment made by the major powers, especially the Permanent Members of 
the Security Council. The major powers shared the view that the sanctions against 
Iran should encourage a change in its behavior rather than punish the country. The 
major powers can best control items that are related to nuclear and missile activi-
ties, and they are also important players in the international trade in goods that 
Iran could export to gain foreign currency. The implementation of the unilateral 
sanctions of the US, especially the secondary sanctions, was carried out by many 
major countries, including Japan, South Korea, and India, not only out of fear of 
them but also with a shared understanding of the necessity of putting pressure on 
Iran to change its behavior.

It is also true that the nuclear negotiations with Iran and the JCPOA were possi-
ble because of the change in the attitude of the United States. The Obama Admin-
istration defined its strategic goal as a “nuclear free world,” and the nuclear issue 
with Iran was its first priority. Even though traditional allies of the United States, 



Iran 195

such as Israel and Saudi Arabia, were vehemently opposed to the negotiations and 
the JCPOA, the Obama Administration decided to move forward with negotia-
tions with Iran.89 The Obama Administration also defied domestic resistance to 
the JCPOA. There was strong opposition from various groups that believed that  
the JCPOA would allow Iran to maintain nuclear capabilities, which could lead to the  
development of nuclear weapons in the future and possibly lead to a “nuclear 
domino effect” in the Middle East. Despite such opposition, the Obama Admin-
istration went through the congressional process and implemented the JCPOA.90 
The strong commitment of the US was the reason the negotiation was successful, 
but this level of commitment cannot be seen in other administrations, including 
the current Trump Administration.

VI. UNSCR 2231 and the Trump Administration

Although UN sanctions successfully brought Iran to the negotiating table and con-
cluded a nuclear deal (JCPOA), the euphoria of the deal was short lived. President 
Trump, one of whose campaign promises was to abolish the JCPOA and reimpose 
sanctions on Iran, was elected. Although some of the staff in his cabinet tried to 
stop him from declaring his withdrawal from the agreement based on concerns 
over the damage it might cause to relationships with allies as well as its credibil-
ity, President Trump declared withdrawal from the JCPOA in May 2018,91 after 
firing some of his staff, including Secretary of State Rex Tillerson, National Secu-
rity Advisor H.R. McMaster, and National Economy Advisor Gary Cohn.

Secretary of State Mike Pompeo announced the New Iran Strategy on May 21, 
2018, which contained 12 points outlining demands on Iran, including declara-
tion of a full account of the military dimension of the nuclear program, cessa-
tion of uranium enrichment, granting full access to IAEA inspections, ending 
the proliferation of ballistic missiles, ending support for militias like Hizballah 
and Houthis, refraining from involvement in Yemen and Syria, and refraining 
from threatening Israel.92 These demands, although they reflected the US policy 
against Iran on one way or another, were too farfetched to attain only by reinstat-
ing the sanctions. If the demands of the sanctions are not realistic and there are not 
enough incentives for Iran to comply, Iran might decide take measures outside of 
diplomatic solutions. At this moment, Iran is still complying with the JCPOA, as 
well as cooperating with the other P5 + 1 participating States. The European States 
are trying hard to maintain the JCPOA framework to ensure that Iran will not take 
any measures to resume its military nuclear program, but there is no guarantee 
that the pressure from the reinstated US sanctions will not provoke Iran to engage 
in armed conflict.

However, it is important to note that the US unilateral declaration of with-
drawal from the JCPOA does not mean that the obligations under UNSCR 2231 
have disappeared. UNSCR 2231 is still legally binding under Chapter VII of 
the UN Charter, and all provisions of the JCPOA are still valid. As discussed 
earlier, neither the JCPOA nor UNSCR 2231 contains any measure to punish 
the P5 + 1 participating States if there is nonperformance under them. After the 
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reinstatement of sanctions against Iran, the oil market surged due to fears that the 
oil embargo could constrict the oil supply in the global market, and the Trump 
Administration immediately took a measure to allow eight countries to import oil 
from Iran: Japan, South Korea, China, Taiwan, Italy, Greece, India, and Turkey. 
These eight countries were traditional importers of Iranian oil, so Iran was permit-
ted to maintain its exports to these countries for six months, from November 2018 
to April 2019; however, it is uncertain whether these exceptions to the sanctions 
will continue in the future.

The change of US policy toward Iran will certainly continue to jeopardize the 
success of the sanctions against Iran. However, neither Iran nor any of the other par-
ticipating States are willing to give up on the possibility that the JCPOA and UNSCR 
2231 can be effective. It seems that Iran is patiently waiting for the Trump Adminis-
tration to come to an end and that it is expecting that the new US President will find 
returning to the JCPOA and complying with UNSCR 2231 a more profitable means 
of ensuring stability in the Middle East than maintaining a hardline approach.
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Introduction

This article aims to discuss Syrian chemical weapons and autonomous sanction 
measures. Regarding Syrian chemical weapons, the international community 
has witnessed developments in the ongoing civil war, such as the use of sarin in 
August 2013; the surprising start, and successful conclusion, to the elimination of 
Syrian chemical weapons; and the further use of toxic chemicals including chlo-
rine, sulfur mustard, and sarin since April 2014. How have the international com-
munity and its members approached these issues in the context of autonomous 
sanction measures? In the first section, the author will outline specific autono-
mous sanction measures against Syria, including those by the United States (US), 
the European Union (EU), Japan, and Canada. The draft United Nations (UN) 
Security Council sanction measures will also be discussed for reference purposes, 
though they were of a collective nature and did not materialize due to the vetoes 
by Russia and China. In the second section, a comparative analysis of these auton-
omous sanction measures will be made by focusing on their purposes and desig-
nations. The author will conclude the discussion with short remarks.

I. Sanction measures

According to Ronzitti, sanctions may be progressively applied.1 How have the 
international community and its members attempted to address the issues of Syr-
ian chemical weapons through sanction measures? This section will provide an 
overview of autonomous sanction measures by key States and regional organiza-
tions, such as the US, the EU, Switzerland, Japan, and Canada. While draft UN 
sanction measures were vetoed by Russia and China, it is useful to consider their 
content for the reference purposes.

1.  The US

The US has carried out a “Syria sanctions program”2 that has been implemented 
and administrated by the Office of Foreign Assets Control (OFAC) of the Depart-
ment of the Treasury. The “Syria sanctions program” employs the approaches 
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of multiple legal authorities and is composed of Executive Orders issued by the 
President, statutes passed by Congress, and regulations established by the OFAC. 
Its main components are eight Executive Orders: E.O. 13338, E.O. 13399, E.O. 
13460, E.O. 13572, E.O. 13573, E.O. 13582, E.O. 13606, and E.O. 13608. These 
orders were issued between 2004–2012 under the authority of statutes such as the 
International Emergency Economic Powers Act (IEEPA),3 the National Emergen-
cies Act (NEA),4 the Syria Accountability and Lebanese Sovereignty Act of 2003 
(SAA),5 and the United Nations Participation Act (UNPA),6 with a view to block-
ing the property and interests in property of the Government of Syria, blocking 
the property and interests in property of persons, prohibiting transactions or deal-
ings with foreign persons, and prohibiting certain transactions (see Table 11.1).7 
They are further codified by the OFAC and are supplemented by its regulations. 
A list of targeted individuals and entities has been updated by the Department of 
the Treasury. As of May 16, 2017, 405 persons and 82 entities were subject to the 
“Syria sanctions program.”8 Of them, 291 persons were designated under three 
Executive Orders, E.O. 13572, E.O. 13573, and E.O. 13582, in the context of the 
use of chemical weapons.

Table 11.1 List of United States Executive Orders related to the Syrian sanctions program

Executive Order Legal authorities Purposes

E.O. 13338
(May 11, 2004)

IEEPA, NEA, SAA Blocking Property of Certain Persons 
and Prohibiting the Export of Certain 
Goods to Syria

E.O. 13399
(April 25, 2006)

IEEPA, NEA, UNPA Blocking Property of Additional Persons 
in Connection With the National 
Emergency With Respect to Syria

E.O. 13460
(February 13, 2008)

IEEPA, NEA Blocking Property of Additional Persons 
in Connection With the National 
Emergency With Respect to Syria

E.O. 13572
(April 29, 2011)

IEEPA, NEA Blocking Property of Certain Persons 
with Respect to Human Rights Abuses 
in Syria

E.O. 13573
(May 18, 2011)

IEEPA, NEA Blocking Property of Senior Officials of 
the Government of Syria

E.O. 13582
(August 17, 2011)

IEEPA, NEA Blocking Property of the Government 
of Syria and Prohibiting Certain 
Transactions with Respect to Syria

E.O. 13606
(April 22, 2012)

IEEPA, NEA Blocking the Property and Suspending 
Entry Into the United States of Certain 
Persons With Respect to Grave Human 
Rights Abuses by the Governments 
of Iran and Syria via Information 
Technology

E.O. 13608
(May 1, 2012)

IEEPA, NEA Prohibiting Certain Transactions With 
and Suspending Entry Into the United 
States of Foreign Sanctions Evaders 
With Respect to Iran and Syria
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In addition to the “Syrian sanctions program,” E.O. 13382 is also relevant to 
Syrian chemical weapons, particularly their production. This Executive Order 
was issued in June 2005 based on the authority vested in the President under 
IEEPA with the purpose of implementing an asset freeze and transactions ban on 
proliferators of Weapons of Mass Destruction (WMD) and their supporters (see 
Table 11.2). This is a clear indication of early concerns on the part of the US, even 
before the breakout of the civil war, about the proliferation of WMDs in Syria. 
A list of targeted individuals and entities has been updated by the Department of 
the Treasury. As of May 16, 2017, 20 entities had been designated; of them, 14 are 
believed to be involved in the proliferation of chemical weapons.

2.  The EU

The EU has taken “Restrictive Measures on Syria” that have been implemented 
by its members. The EU takes an all-inclusive, expansive legislative approach. In 
accordance with Article 215 of the Treaty on the Functioning of the EU, which 
provides a legal basis for the interruption or reduction of the EU’s economic 
and financial relations with one or more third countries, a Council decision has 
identified a list of comprehensive restrictive measures.9 If they are not sufficient, 
another Council decision will be introduced to expand their scope.

In the case of sanction measures against Syria, the original Council Decision 
2011/273/CFSP of May 9, 2011, was replaced or amended by subsequent Coun-
cil Decisions, such as 2011/782/CFSP of December 1, 2011; 2012/739/CFSP of 
November 29, 2012; and 2013/186/CFSP of April 22, 2013.10 The current Council 
Decision 2013/255/CFSP of May 31, 2013, covers a variety of restrictive meas-
ures, such as asset freezes on individuals and entities, including the Syrian central 
bank; a travel ban on individuals; a ban on the import of arms, crude oil, and 
petroleum products; a ban on the export of key equipment and technology for the 
oil and gas industries, luxury goods, and aviation fuel; a ban on trade in goods 
belonging to Syria’s cultural heritage, gold, precious metals, and diamonds; a ban 
on investment in the Syrian oil industry; a ban on various activities related finance 
and financial transactions; a ban on cargo flights operated by Syrian carriers; and 
an obligation to inspect vessels and aircrafts that may be carrying arms.11 In terms 
of the asset freeze and travel ban, a list of targeted individuals and entities may 
be updated through a Council decision or a Council implementing decision. As of 
March 19, 2018, 261 persons and 67 entities were subject to asset freezes, and the 

Table 11.2  List of United States Executive Orders related to the sanctions against prolife-
rators of weapons of mass destruction

Executive Order Legal authorities Purposes

E.O. 13382
(June 28, 2005)

IEEPA Blocking Property of Weapons of Mass 
Destruction Proliferators and Their 
Supporters
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same 261 persons were also subject to the travel ban.12 Of them, 31 persons and 
ten entities are believed to be involved in the proliferation of chemical weapons.

Furthermore, Council Decision 2014/74/CFSP of February 10, 2014, amended 
Council Decision 2013/255/CFSP of May 31, 2013, and introduced an exception to 
the freezing of funds and economic resources of the Central Bank of Syria or Syrian 
State-owned entities. Part of the funds can be released if they are used for payments 
or activities related to the OPCW verification mission and the destruction of Syr-
ian chemical weapons. However, Syria refuses to take advantage of this provision.

3.  Switzerland

Switzerland has taken “Measures against Syria” (Mesures à l’encontre de la Syrie/
Massnahmen gegenüber Syrien) that have been implemented by the State Sec-
retariat for Economic Affairs (SECO). Switzerland also takes an all-inclusive, 
expansive legislative approach. Specific measures have been issued in separate 
orders based on the Federal Act on the Implementation of International Sanctions 
of March 22, 2002. If a specific order is insufficient, another can replace it and 
expand the scope of the sanction measures.

In the context of Syria, Switzerland issued an order on May 18, 2011, addressing 
the supply of military equipment and goods used for internal repression.13 It was 
modified slightly by the subsequent orders completely revised by the order of June 8, 
2012, which includes trade restrictions on items such as arms; oil and oil products; 
technologies for the exploitation and production of oil and natural gas; jet fuel; pro-
duction of electricity; the equipment, technology, and software for use in surveil-
lance; precious metals and diamonds; luxury goods; and cultural property, as well as 
an asset freeze, including the restriction of financial activities, and a travel ban.14 The 
list of targeted individuals and entities has been updated by subsequent amendments 
to the order. As of July 17, 2018, 261 persons and 67 entities were designated by it.15

4.  Japan

Japan has applied existing legislation, the Foreign Exchange and Foreign Trade 
Act of December 1, 1949, to persons and entities designated by the Ministry of 
Foreign Affairs. They are subject to a restriction on payment and capital transac-
tions. The original list of targeted persons and entities was made public on Sep-
tember 9, 2011, and it was supplemented four times: on November 22, 2011; 
March 9, 2012; July 6, 2012; and November 27, 2012. Among the total of 59 
persons and 35 entities who have been designated by it, six entities are believed 
to be involved in the proliferation of chemical weapons. No additional action has 
been taken by the Japanese authorities since November 2012.

5.  Canada

Canada has also applied existing legislation, the Special Economic Measures Act 
of June 4, 1992,16 to the situation in Syria. To take concrete actions, the Special 
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Economic Measures (Syria) Regulations were adopted on May 24, 2011, in 
accordance with the relevant provisions of the act.17 Based on the regulations, 
persons in Canada and Canadians abroad are prohibited from dealing in the prop-
erty of designated persons who are members of the Syrian regime. The regulations 
have been amended 13 times so far. The scope of sanction measures has been 
expanded and now includes an arms embargo; asset freeze; export restrictions, 
such as an export ban on telecommunications monitoring equipment and luxury 
goods; an import ban on all goods from Syria; a financial prohibition; a technical 
assistance prohibition; and so on.

In addition, in terms of chemical weapons, the export, sale, supply, or shipment 
of additional chemical weapons precursors and dual-use technologies to Syria, 
as well as the procurement of chemical weapons, related equipment, goods, and 
technology from Syria were prohibited by the two regulations amending the Spe-
cial Economic Measures (Syria) Regulations on July 5, 2012, and January 29, 
2014, respectively. The latter set of regulations accommodated the latest control 
list agreed upon by the 2013 Australia Group Plenary and implemented the obli-
gation to prohibit the procurement of chemical weapons, related equipment, and 
goods from Syria under paragraph 20 of UN Security Council Resolution 2118. 
As of April 20, 2017, 234 persons and 57 entities were subject to the asset freeze 
and dealing prohibitions. Out of them, 17 persons and 12 entities are believed to 
be involved in the proliferation of chemical weapons.

6.  The UN

UN Security Council Resolution 2118 includes a paragraph that obliges all Mem-
ber States to prohibit the procurement of chemical weapons, related equipment, 
and goods from Syria. This measure can be categorized as a collective sanction. 
As mentioned, Canada has taken necessary measures to implement this specific 
obligation. More powerful collective sanction measures were discussed in late 
February 2017, when the UK and France tabled draft sanction measures against 
Syria.18 This initiative was taken in response to the conclusion of the OPCW-UN 
Joint Investigative Mechanism (JIM) that the Syrian government was involved in 
the use of toxic chemicals as weapons against its own population in three cases.19 
In reality, however, the draft resolution was not adopted due to negative votes 
from China and Russia.20

The sponsors took a tailor-made approach under Article 41, Chapter VII, of the 
UN Charter. The draft sanction measures included not only typical elements, such 
as an asset freeze and travel ban, but also other measures directly relevant to the 
use of chemical weapons, such as an embargo on chemicals and helicopters. The 
chemicals that Member States are not allowed to supply, sell, or transfer to desig-
nated persons or entities are a combination of those in the Annex on Chemicals of 
the CWC, or so-called Scheduled Chemicals, and those in the UN official docu-
ment (S/2017/170), which are identical to the chemicals on the Australia Group 
list. This was the same approach that was employed when the UN Security Coun-
cil adopted Resolution 1714 on sanction measures against the DPRK. Resolution 
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1714 referred to the UN official document (S/2006/816) that specified items, 
materials, equipment, goods, and technology related to biological and chemical 
weapons. They were the same items, materials, equipment, goods, and technology 
on the Australia Group list at that time. In this regard, the Scheduled Chemicals 
under the CWC and the Australia Group list may be used in the future as a useful 
reference. An attached annex identified 11 individuals and ten entities involved in 
the use and production of chemical weapons in Syria (see Tables 11.3 and 11.4). 
They were supposed to be subject to these sanction measures.

Table 11.3  List of designated individuals (U.N. Doc. S/2017/172 (February 28, 2017), 
Annex 1)

# Name Descriptions

 1 AMR ARMANZI Director-General of the SSRC/CERS, responsible 
for the development and production of chemical 
weapons, and the missiles to deliver them, in the 
Syrian Arab Republic.

 2 BRIGADIER GENERAL 
GHASSAN ABBAS

Head of the branch of the SSRC/CERS . . . Involved 
in the proliferation of chemical weapons and the 
organization of chemical weapons attacks in the 
Syrian Arab Republic.

 3 COLONEL MUHAMMAD 
BILAL

A senior officer in the Air Force Intelligence Service 
of Syria who is associated with the SSRC/CERS.

 4 BAYAN BITAR Managing Director of . . . the Organization for 
Technological Industries (OTI) . . . which assists in 
the production of chemical weapons for the Syrian 
regime.

 5 COL SUHAYL HASAN 
AL-HASAN

. . . a pro-regime militia commander and Syrian Air 
Force Intelligence (SAFI) officer . . . involved in 
the use of chlorine in those attacks.

 6 MG JAMIL HASSAN Head of the Syrian Air Force Intelligence (SAFI) and 
commander of the SAFI personnel involved in the 
chlorine attacks on Talmenes, Qmenas, and Sarmin.

 7 MG SAJI JAMIL  
DARWISH

 . . . a commander of the Syrian Air Force . . . 
would have allowed chlorine use in his area of 
responsibility . . .

 8 BG MUHAMMAD 
IBRAHIM

 . . . the deputy commander of the Syrian Air Force’s 
63rd Air Brigade at Hamah Airfield at the time of 
the Talmenas attack . . .

 9 BG BADI’ MUALLA  . . . the commander of the Syrian Air Force’s 63rd Air 
Brigade . . . would have allowed chlorine use in his 
area of responsibility . . .

10 MG TALAL SHAFIQ 
MAKHLUF

Major General in the Syrian Republican Guard . . . 
would have coordinated military operations 
incorporating chlorine strikes . . .

11 MG AHMAD BALLUL  . . . As Commander of the Syrian Air and Air 
Defense . . . would have allowed the regime’s 
chlorine use.
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Table 11.4  List of designated entities (U.N. Doc. S/2017/172 (February 28, 2017),  
Annex 1)

# Name Descriptions

12 CENTRE D’ÉTUDES ET DE 
RECHERCHES SYRIEN 
(CERS)

Government entity responsible for developing 
and producing chemical weapons, and the 
missiles to deliver them, in the Syrian Arab 
Republic.

13 EXPERT PARTNERS Associated with the SSRC/CERS; acts as a 
proxy.

14 BUSINESS LAB Associated with the SSRC/CERS, acts as a 
front company.

15 INDUSTRIAL SOLUTIONS Associated with the SSRC/CERS, acts as a 
front company.

16 NATIONAL STANDARDS & 
CALIBRATION 
LABORATORY (NSCL)

Affiliated with, and a subsidiary of, the SSRC/
CERS. It provides training and support to the 
SSRC.

17 HANDASIEH – 
ORGANIZATION FOR 
ENGINEERING INDUSTRIES

Associated with the SSRC/CERS; acts as a 
front company.

18 SYRONICS – SYRIAN ARAB 
CO. FOR ELECTRONIC 
INDUSTRIES

Associated with the SSRC/CERS; acts as a 
front company.

19 MECHANICAL 
CONSTRUCTION FACTORY 
(MCF)

Associated with the SSRC/CERS; acts as a 
front company.

20 HIGHER INSTITUTE FOR 
APPLIED SCIENCES AND 
TECHNOLOGY (HIAST)

Affiliated with, and a subsidiary of, the SSRC/
CERS. It provides training and support to the 
SSRC.

21 ORGANIZATION FOR 
TECHNOLOGICAL 
INDUSTRIES

A subsidiary of the Syrian Ministry of Defense; 
involved in the production of chemical 
weapons for the Syrian regime.

II. Analysis

This section will make a comparative analysis of autonomous sanction measures 
by focusing on 11 individuals and ten entities who were on a list of designation 
in draft UN sanction measures. This is primarily because all 21 targets have been 
also designated by the US, the EU, Switzerland, and Canada, and thus can be 
identified as key persons and entities in the Syrian chemical program. It should 
also be noted that draft collective sanction measures have enjoyed a certain level 
of support.21 What are the purposes of autonomous sanction measures? What are 
the features of designation?

1.  Purposes

Sanction measures have been taken against Syria for two major reasons, depend-
ing upon the development of chemical weapons issues: proliferation concerns 
and reactions to the use of chemical weapons. The use of sarin in August 2013 
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drastically changed the landscape of Syrian chemical weapons issues. The intent 
of sanction measures also changed drastically.

(1) Proliferation concerns

Until August 2013, when sarin was used on a large scale, autonomous sanction 
measures were primarily aimed at addressing proliferation concerns. Syria has 
long been suspected of conducting a chemical weapons program. At least as early 
as 1989, the United States recognized the danger:

Syria began producing chemical warfare agents and munitions in the mid-
1980s, and currently has a chemical warfare production facility. Syria has 
nerve agents in some weapons systems. Damascus conceals its program; it is 
quite closely held; and . . . is likely to continue to expand its chemical warfare 
capability.22

An attempt to acquire dual-use chemical agents was revealed in August 1992. 
A German vessel on the way to Syria was stopped by the authorities in Cyprus. Its 
cargo included 45 tons of the nerve agent precursor trimethyl phosphite. This was 
the second half of a shipment from an Indian company. The first half had reached 
Syria in May. As a result of the investigation by Indian customs authorities, it 
became clear that the Indian company did not get permission from the govern-
ment to sell trimethyl phosphite to Syria.23 This incident attracted the attention of 
the international community. The fact that Syria neither signed nor acceded to the 
1993 Chemical Weapons Convention (CWC)24 also raised suspicion. The center 
of the proliferation concerns was the Syrian Scientific Studies and Research Cen-
tre (SSRC) or Centre D’Etudes et de Recherches Scientifiques (CERS).25

In June 2005, more than five years before the uprising of the domestic conflict, 
the US took the action of issuing E.O. 13382, which was “aimed at freezing the 
assets of proliferators of weapons of mass destruction and their supporters and 
isolating them financially” and identified #12 the Syrian Scientific Studies and 
Research Centre (SSRC) in its Annex as one of eight entities subject to autono-
mous sanction measures.26 In January 2007, the US added subordinates of the 
SSRC (#16 and #20) pursuant to E.O. 13382, to the sanction list.27 Even after 
the outbreak of domestic conflict in March 2011, the US continued to strengthen 
autonomous sanction measures. In July 2012, the US added five more entities 
(#14, #15, #17, #18, and #19) to the list, based on E.O. 13382 because they were 
“designated for acting for or on behalf of Syria’s SSRC, the entity responsible for 
the development of biological and chemical weapons as well as the missiles to 
deliver them.”28 Two months later, one individual (#1) was also designated pur-
suant to E.O. 13382.29 At this juncture, Syria ended up acknowledging the pos-
session of chemical weapons.30 These autonomous sanction measures illustrated 
how serious the concerns of the US about the proliferation of WMDs were.31 
They were not taken in response to a previously internationally wrongful act but 
aimed at addressing proliferation concerns. As long as the US has no obligation 
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to maintain economic relations with Syria, and autonomous sanction measures, 
as such, are lawful and fully consistent with international law, they may be cat-
egorized as retorsion rather than countermeasures.32

In the meantime, in December 2011, the EU designated not only #12 the Syr-
ian Scientific Studies and Research Centre (SSRC) because it “provides support 
to the Syrian army for the acquisition of equipment used directly for the surveil-
lance and repression of demonstration” but also five other entities (#14, #15, 
#17, #18, and #19), each of which was a “front company for the acquisition 
of sensitive equipment by the CERS.”33 Canada and Switzerland followed the 
EU actions and included the same institutions on their sanctions lists in Decem-
ber 2011 and February 2012, respectively.34 Canada took measures

in order to respond to the gravity of the situation in Syria, which, in the Gov-
ernor in Council’s opinion, constitutes a grave breach of international peace 
and security that has resulted, or is likely to result, in a serious international 
crisis,35

while Switzerland cited exactly the same reasons as the EU for designation.36 
Japan also took autonomous sanction measures against the SSRC and the previ-
ously mentioned five SSRC subordinates in December 2011 and November 2012, 
respectively, “in order to contribute to the international efforts to achieve inter-
national peace” and to address the situation in Syria.37 It follows that the EU, 
Switzerland, Canada, and Japan paid careful attention to the SSRC and its subor-
dinates. However, it is not as clear whether their primary concern was the prolif-
eration of WMDs.38

(2) Response to the use of chemical weapons

Since August 2013, the international community has witnessed multiple uses of 
chemical weapons. Several States and regional organizations have adopted auton-
omous sanction measures in response to these heinous acts. On August 21, 2013, 
the use of chemical weapons in Ghouta was reported. The UN mission confirmed 
that “chemical weapons have been used in the ongoing conflict” and that “the 
environmental, chemical and medical samples . . . provide clear and convincing 
evidence that surface-to-surface rockets containing the nerve agent Sarin were 
used . . . in the Ghouta area of Damascus.”39 The UN Security Council condemned 
“in the strongest terms any use of chemical weapons in the Syrian Arab Republic 
in particular the attack on 21 August 2013, in violation of international law.”40

In early March 2015, the EU took autonomous sanction measures. They tar-
geted one individual (#2) for being “involved in the proliferation of chemical 
weapons and the organisation of chemical weapons attacks, including in Ghouta 
in August 2013,” another individual (#4) by pointing out that “[d]ue to his role 
in the production of chemical weapons, he also shares responsibility for the vio-
lent repression against the Syrian population” and his institution (#21), which “is 
involved in the production of chemical weapons for the Syrian regime.”41 These 
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EU sanction measures were followed by Switzerland.42 Since April 2014, further 
chemical attacks in Syria have been alleged. In response to the allegations, two ad 
hoc procedures have been established: the OPCW Fact-Finding Mission (FFM) 
and the OPCW-UN Joint Investigative Mechanism (JIM).

On April 29, 2014, the OPCW Director-General took the initiative and 
announced the formation of an OPCW FFM in Syria that was mandated “to estab-
lish facts surrounding allegations of use of toxic chemicals, reportedly chlorine, 
for hostile purposes in the Syrian Arab Republic.”43 The OPCW FFM carried out 
the investigation and confirmed that a toxic chemical was used as a weapon in 
the villages of Talmanes, Al Tamanah, and Kafr Zita from April to August 2014.44 
The UN Security Council expressed deep concern and noted that such use of toxic 
chemicals as a weapon would constitute “a violation of resolution 2118 and of 
the CWC.”45 The allegations of the use of toxic chemicals continued. The OPCW 
FFM again confirmed that chlorine was used at the Idlib Governorate between 
March and May 2015, and sulfur mustard was used at Marea in August 2015 and 
at Um-Housh (or Umm Hawsh) in September 2016, respectively.46

The mandate of the OPCW FFM was limited to determining whether chemical 
weapons had been used. It was not tasked with identifying who had used chemical 
weapons. Having recognized these deficiencies, in August 2015, the OPCW-UN 
Joint Investigative Mechanism (JIM)) was established by the Security Council 
and tasked with determining who was involved in the use of chemicals as weap-
ons.47 After examining the information regarding the incidents, the OPCW-UN 
JIM concluded that barrel bombs filled with chlorine were dropped at Talmenes 
in April 2014, as well as at Sarmin and Qmenas in March 2015, by a Syrian Arab 
Armed Forces helicopter, resulting in the release of chlorine, and that sulfur mus-
tard was used at Marea and Umm Hawsh (or Um-Housh) in August and Septem-
ber 2015, respectively, by ISIL.48

On January 12, 2017, the US finally acted, for the first time, in connection 
with the use of chemical weapons. A total of 18 individuals and six entities were 
designated. They can be divided into two groups. One group is comprised of Syr-
ian military branches and officials (#3, #5, #7, #8, #9, #10, and #11). Since they 
were engaged in the use of chlorine, E.O. 13572 and E.O. 13573 were the legal 
basis for designation. The other group is comprised of technical personnel and 
institutions (#2, #4, and #21). They were involved in the production of chemical 
weapons and therefore designated, pursuant to E.O. 13382.49 On April 4, 2017, 
another instance of the use of chemical weapons was alleged. According to media 
reports, the victims seemed to suffer from sarin poisoning.50 The OPCW FFM 
almost immediately began its investigation51 and confirmed that sarin was used at 
Khan Shaykhun. Following this finding by the OPCW FFM, the OPCW-UN JIM 
concluded that the Syrian Arab Republic was responsible for the release of sarin 
at Khan Shaykhun in April 2017.52

In the US, the Trump Administration quickly responded to this serious incident. 
Military actions were taken against the Assad regime two days later. The eco-
nomic sanction measures were strengthened pursuant to E.O. 13582 by adding 271 
SSRC employees to the list.53 In July, the EU also designated eight high-ranking 
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military officials and eight scientists involved in chemical weapons proliferation 
and delivery to be included in the sanctions list.54 In August, Switzerland took the 
same action as the EU.55 These autonomous sanction measures were taken against 
the use of chemical weapons. Is there a possibility that they could be categorized 
as countermeasures? Perhaps there is not. If there is no international obligation to 
maintain economic relations between Syria and the States or regional organiza-
tions that carry out sanction measures, autonomous sanction measures, as such, 
are lawful and cannot violate international law. Given that the Syrian government 
used chemical weapons in violation of international law, it may also be difficult 
to recognize the US, the EU members, Canada, and Switzerland as an “injured 
State” that is entitled to take countermeasures under the law of state responsibility. 
This is because they suffered no material damage. In this regard, Article 54 of the 
ILC Articles on State Responsibility endorses the right of “non-injured States” to 
take “lawful measures” against a State that has violated international law.

2.  Designations

Autonomous sanction measures have two dimensions. On the one hand, they can 
be diverse among States and regional organizations because each sovereign State 
or regional organization has full discretion in this regard. On the other hand, they 
tend to be uniform and consistent with each other because collective common 
actions tend to be more effective than individual ones. This section will discuss 
the diversity and unity of autonomous sanction measures against Syria by focus-
ing on the targets and timing of the designations.

(1) Unity

(A) GENERAL TENDENCY

The previous discussion illustrates the fact that a previous decision by a State 
or regional organization tends to have an impact on the later decision of another 
(Tables 11.5–11.7). It goes without saying that the US and the EU have likely 
played leading roles in designating individuals and entities because they have 
intelligence information. Their preceding designations have essentially been fol-
lowed by other States, such as Switzerland and Canada. Japan has partially sub-
scribed to the decisions of the US and the EU.

In 2005, more than five years before the uprising of domestic conflict, the 
US took the first sanction measures against Syria in the context of proliferation 
concerns. One of the targets was  #12 the Syrian Scientific Studies and Research 
Centre (SSRC).56 In 2007, the US added two subordinates of the SSRC –  
#16 the National Standards and Calibration Laboratory (NSCL) and #20  
the Higher Institute of Applied Science and Technology (HIAST) – to the list.57 
The EU, Japan, Canada, and Switzerland took actions against the SSRC during the  
period from December 2011 to February 2012.58 The EU and Switzerland also 
added the NSCL and the HIAST in July and September 2014, respectively.59 
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Canada also took autonomous sanction measures against these two entities in 
April 2017.60

In fact, in December 2011, the EU designated not only #12 the Syrian Sci-
entific Studies and Research Centre (SSRC) but also five other entities – #14 
Business Lab, #15 Industrial Solutions, #17 Handasieh – Organization for Engi-
neering Industries, #18 Syronics – Syrian Arab Co. for Electronic Industries, and 
#19 Mechanical Construction Factory (MCF).61 Canada and Switzerland fol-
lowed the EU actions and included the same institutions on their sanctions lists 
in December 2011 and February 2012, respectively.62 Their designations might 
not be directly relevant to the chemical weapons issues; however, the US added  

Table 11.5 Chronology of designations from June 2005 to July 2013



212 Tatsuya Abe

Table 11.6 Chronology of designations from August 2013 to July 2016

these entities to the sanctions list because of WMD proliferation concerns.63 Japan 
took the same action in November 2012.64

In early March 2015, the EU took autonomous sanction measures. They 
targeted #2 Brigadier General Ghassan Abbas, #4 Bayan Bitar, and #21 the 
Organisation for Technological Industries (OTI).65 Switzerland made the same 
decision within 12 days.66 In January 2017, the US designated 18 individuals 
and six entities. They included the targets that had been designated by the EU 
and Switzerland as well as new targets, such as #7 Major General Saji Jamil 
Darwish, #8 Brigadier General Muhammad Ibrahim, #9 Brigadier General 
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Table 11.7 Chronology of designations from August 2016 to August 2017

Badi’ Mualla, and #11 Major General Ahmad Ballul.67 The EU and Switzerland 
designated these four individuals in March 2017.68 Canada followed the US 
actions in April 2017.69

As a result, almost all key targets have been designated by major industrialized 
States or regional organizations. This is mainly because they share a common 
interest in the prevention of chemical proliferation and the nonuse of chemical 
weapons. It should be noted that Switzerland always follows the EU sanction 
measures in practice. Its list of designations is identical to that of the EU. As 
pointed out by Gestri, Switzerland has replicated almost all EU sanctions, but, in 
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any case, the decision to align with an EU measure must be made by the federal 
Council on a case-by-case basis after a careful consideration of all the interests 
involved.70

(B) PERIOD OF REFRAINING FROM TAKING ADDITIONAL AUTONOMOUS  

SANCTION MEASURES

There was a period during which no additional autonomous sanction measures 
were taken. It occurred between late August 2013 and late July 2014. Irrespective 
of the fact that the UN mission confirmed the use of sarin on August 21, 2013, no 
additional autonomous sanction measures were taken until late July 2014. This is 
quite understandable. During this period, the unprecedented concerted efforts to 
eliminate Syrian chemical weapons were ongoing. The tragic incident in Ghouta 
shocked the international community. However, it also broke a political stalemate 
and united the international community in the goal of eliminating Syrian chemi-
cal weapons. A general framework was established by the bilateral agreement 
between the United States and Russia.71 The unprecedented elimination activi-
ties followed, starting in September 2013, with the adoption and implementation 
of the OPCW Executive Council Decision entitled “Decision on Destruction of 
Syrian Chemical Weapons”72 and UN Security Council Resolution 2118.73 The 
international community united to implement them with a view to meeting the 
original deadline – the end of June 2014 – for the elimination of Syrian chemical 
weapons. Thanks to worldwide cooperation and assistance, the chemical weapons 
were successfully removed from Syria on June 23, 2014.74 It seems that no State 
wanted to spoil the international efforts during this period.

(2) Diversity

(A) DIFFERENCES IN INTERESTS

It should not be forgotten that one can also recognize differences in the previously 
mentioned autonomous sanction measures. The level of interest is different among 
States and regional organizations. At one end of the spectrum, Japan has been less 
active in terms of autonomous sanction measures against Syria. The number of 
targets Japan has designated is fewer than that of other States and regional organi-
zations. Japan has not taken action since November 2011 or imposed sanction 
measures in response to the use of chemical weapons. This is probably due to 
geographical and economic factors. Japan is far away from the Middle East, and it 
maintains few, if any, economic relations with Syria due to ongoing domestic con-
flict. At the other end of the spectrum, the Trump Administration in the US took 
the significant step of designating 271 employees of the SSRC. No other States 
or regional organizations have followed the US yet in this regard. In conjunction 
with its military action against the Assad regime, this should be understood, irre-
spective of subsequent actions followed by other States or regional organizations, 
as one of the strongest messages of the US to Syria: “We hold the entire Assad 
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regime accountable for these blatant human rights violations in order to deter the 
spread of these types of barbaric chemical weapons.”75

(B) DIFFERENCES IN TIMING

The timing of designations is also different not only among States and regional 
organizations but also between the administrations of the same State. In early 
March 2015, the EU took autonomous sanction measures in response to the use 
of sarin on August 21, 2013. They were taken based on their own understand-
ing that sarin was used by the Syrian government. On the one hand, the UK, 
France, and the US took the position that the attack was carried out by the Assad 
regime.76 On the other hand, Syria categorically denied this allegation.77 Rus-
sia shared the same view as Syria.78 The UN mission did not clarify anything 
regarding the attribution of responsibility due to a lack of mandate. The incident 
in Ghouta was outside of the scope of the OPCW-UN JIM. Thus, there has been 
no objective assessment in this regard. It is curious that Switzerland followed the 
EU,79 but that the US and Canada did nothing in the context of the use of sarin.80 
On January 12, 2017, one of the last days of outgoing president Barack Obama’s 
Administration, the US finally acted, for the first time, in the context of the use 
of chemical weapons. It seems that the Obama Administration was very care-
ful about the decision to take autonomous sanction measures in response to the 
use of chemical weapons. Even when the use of chlorine was confirmed by the 
OPCW FFM in 2014 and 2015, the US did not take any action. Perhaps the US 
was waiting for an objective confirmation from the OPCW-UN JIM that chlorine 
was used by the Assad regime. The US sanctions were followed by a proposal for 
UN sanction measures. Having realized that a draft resolution had been vetoed by 
Russia and China, the EU and Switzerland decided to add to their sanction lists 
the individuals and entities that were on the list of UN sanction measures but not 
yet designated by themselves.81

Contrary to the previous administration, the Trump Administration quickly 
responded to this serious incident. The US took military actions against the Assad 
regime two days later and decided to strengthen economic sanction measures pur-
suant to E.O. 13582 by adding 271 SSRC employees to the list on April 24.82 
The EU also designated eight high-ranking military officials and eight scien-
tists involved in chemical weapons proliferation and delivery to be included in 
the sanctions list.83 Switzerland took the same action within two weeks.84 These 
actions were controversial because they were carried out well in advance of the 
OPCW-UN JIM’s conclusion regarding who had used sarin. The report was made 
public on October 26, 2017.

Conclusion

The issues related to Syrian chemical weapons are complicated, as are autono-
mous sanction measures. Without a legally binding UN resolution, there are no 
universal sanction measures. Therefore, each State or regional organization must 
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decide whether autonomous sanction measures are necessary. If the answer is 
affirmative, the next questions are what measures will be appropriate and when 
they should be decided upon. This is the case with Syria. As was illustrated pre-
viously, major industrialized States or regional organizations – the US, the EU, 
Switzerland, Japan, and Canada – have taken autonomous sanction measures 
against Syria. This article made a comparative analysis of these autonomous sanc-
tion measures by focusing on their purposes and designations.

It is true that each State or regional organization has its own approach to auton-
omous sanction measures. Their purpose is not always singular or the same.85 
Their timing is usually different. Decisions on autonomous sanction measures 
have been affected by developments in the Syrian chemical weapons situation, 
such as the unexpected start of elimination, the continued use of toxic chemicals, 
the establishment and operation of ad hoc investigation procedures, the coopera-
tion and confrontation among States concerned, and so on. One should not forget 
that chemical weapons issues are only one aspect of the domestic conflict in Syria. 
Autonomous sanction measures have therefore required adaptation.

At the same time, it is also true that, overall, major industrialized States and 
regional organizations have designated the same key targets. There must be a 
common understanding among them that #12 the Syrian Scientific Studies and 
Research Centre (SSRC) is the most critical institution.86 This is encouraging 
because collective actions are more effective than individual ones. In this regard, 
the “Chemical Weapons No Impunity!” campaign87 may become a useful plat-
form and contribute to more effective implementation of autonomous sanction 
measures. On January 23, 2018, France and around 30 other States launched the 
International Partnership against Impunity for the Use of Chemical Weapons with 
a view to supplementing the international mechanisms to combat the proliferation 
of chemical weapons. The participating States have committed “to use all exist-
ing mechanisms to identify the individuals and entities by providing all avail-
able documentation and supporting multilateral action to sanction them” and “to 
publish the names of all individuals, entities, groups, or governments which have 
been subject to sanctions” and will meet regularly to exchange information for 
implementing their commitments. Further developments in this campaign can be 
expected to attract intense attention.
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Introduction

In May 2018, four years after the annexation of Crimea, Russia succeeded in 
building a bridge that connected the Crimean Peninsula to the Russian mainland. 
Until then, the only land route to Crimea was via Ukraine. The bridge, for the 
States that currently impose sanctions on Russia, “represents yet another violation 
of Ukraine’s sovereignty,”1 and is “an attempt by Russia to solidify its unlawful 
seizure and its occupation of Crimea.”2 Russia, however, is unfazed, as can be 
seen in its embassy’s response, posted on Facebook: “Crimea is Russia. We shall 
not ask for anybody’s permission to build transport infrastructure for the sake of 
the population of Russian regions.”3 Under the circumstances, the most sensible 
course of action for the States that condemn the annexation is to “continue to 
work with partners to oppose the annexation, including by maintaining a robust 
package of sanctions.”4 This chapter will discuss the package of these sanctions.

The sanctions on Russia that are currently in place have a few distinct features 
when compared to the sanction regimes on North Korea, Iran, and Syria, which 
were discussed in the previous chapters. In contrast to the sanctions on North 
Korea and Iran that are, in large part, crafted as United Nations (UN) sanctions, 
the package of sanctions against Russia consists of autonomous sanctions by 
multiple States and the European Union (EU), which are unilaterally carried out 
outside the UN framework. This means that the necessity, the legitimacy, and the 
design of the sanctions are determined without a common frame of reference or 
point of coordination formally. There is no Security Council resolution to which 
to turn in evaluating the design, legality, or effectiveness of the sanctions. There is 
no Sanctions Committee or Panel of Experts to help monitor the implementation 
of the sanctions.

In this light, there are a few common features shared by the sanctions on Rus-
sia and the sanctions on Syria. Both are autonomous sanctions. The EU and the 
United States are the strongest proponents of these autonomous sanctions, and to 
a certain extent, what they decide to do and how they design their sanctions has 
become a frame of reference for others. As a result, there is a certain degree of 
alignment among various sanctions by multiple States and the EU, although each 
sanction has been autonomously designed and implemented.
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At the same time, despite the apparent similarities between the sanctions on 
Russia and the sanctions on Syria, there are also important differences. The first 
source of differences in the two cases is purely factual and is almost too obvious 
to describe: Russia is a far more important economic player and trade partner than 
Syria for the majority of States in the world. Hence, the sanctions on Russia pre-
sent a far more divisive issue for the international community than the sanctions 
on Syria. Accordingly, there are States that tag along in the sanction efforts against 
Russia but are clearly unenthusiastic. There are also more internal tensions within 
the EU regarding the sanctions on Russia than the sanctions on Syria. The second 
difference between the two cases that must be kept in mind is that the sanctions 
on Russia could be considered a tool of nonrecognition regarding the unlawful 
situation. They are not simply a tool of coercive diplomacy.

These distinctive features, as well as several other aspects, of the sanctions on 
Russia will be discussed in this chapter. After a brief overview of the reasons for 
these sanctions (I), the chapter will first examine the sanctions by the EU (II.1), as 
the EU is the biggest trade partner for Russia and the most active proponent of the 
sanctions besides the United States. The chapter will then examine the sanctions 
by a few other States that are equally strong supporters of the sanctions (II.2), as 
well as the contrasting examples of less enthusiastic States (II.3). The questions 
to be examined are divided into two groups: those regarding the legality of the 
sanctions and their effectiveness. The analysis of the sanctions’ legality will again 
focus on the sanctions by the EU, and it will include an examination of the reac-
tions by Russia, which considers these sanctions illegitimate and illegal (III.1). 
The effectiveness of the sanctions on Russia is examined from two perspectives: 
the sanctions as a tool of nonrecognition policy and the question of implementa-
tion in light of breaches and evasions (III.2).

I. Reasons for the sanctions on Russia

1.  Initial phase: Referendum in Crimea and its annexation 
(March 2014)

A referendum was organized in Crimea in March 2014, and the outcome upheld 
its secession from Ukraine. The referendum, according to the States in support of 
Ukraine, was “not authorized by Ukraine” and had “no validity.”5 According to 
Russia, it “was held . . . in full compliance with democratic procedures and inter-
national norms.”6 Given this sharp disagreement, the Security Council was unable 
to adopt a resolution on the issue.7 Russia, welcoming the outcome of the referen-
dum, also took steps to incorporate the region into Russia.8 This was condemned 
as an annexation by Ukraine.9

2.  Escalation: Destabilization in Eastern Ukraine (summer 2014)

In the wake of the annexation of Crimea, there were also uprisings by pro-Russian 
separatists in the Eastern Ukrainian region.10 Two areas in the region, Luhansk 
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and Donetsk, eventually declared themselves independent “people’s republics.”11 
The fighting between the pro-Russian activists in the region and the Ukrainian 
forces peaked in the summer of 2014. The level of violence was such that the 
International Committee of the Red Cross (ICRC) characterized the situation as 
an armed conflict.12 The Russian support for the pro-Russian separatists, including 
its physical presence, was strongly condemned in the Security Council debate,13 
while Russia denied its involvement in the destabilization in Eastern Ukraine.14

On July 17, 2014, a Malaysian Airlines flight flying over the region was shot 
down.15 An independent investigation later confirmed that the missile used in this 
incident was Russian.16 Consequently, the Netherlands and Australia, the two 
States that were most affected in terms of the number of victims, informed Russia 
that they considered Russia responsible for the downing of the flight.17 Russia did 
not accept the findings of this investigation.18 In early September 2014, a cease-
fire agreement known as “Minsk I” was reached.19 However, the calm was only 
temporary. In November, local elections were held in the region in violation of 
“Minsk I.”20

3.  Failure of “Minsk II” and stalemate in Eastern Ukraine  
(2015 to the present)

The ceasefire based on “Minsk I” did not last.21 Another package of agreements 
was reached in February 2015, known as “Minsk II.”22 The parties to the conflict 
agreed under “Minsk II” to an immediate ceasefire, withdrawal of heavy weap-
onry, reestablishment of Ukrainian control over the conflict zone, and so on. How-
ever, the implementation deadline of December 2015 was missed. “The ceasefire 
has been violated almost every day for the last two years,” remarked the Deputy 
Secretary General of NATO in 2017.23 The OSCE’s monitoring mission confirms 
the same daily violations of the ceasefire.24 Occasional spikes in the fighting, 
a succession of ceasefires, and violations of the agreed ceasefires characterize 
the situation. Currently, there is no prospect of a political settlement to bring the 
regions held by the separatists under the control of the Ukrainian authorities. The 
situation is therefore often called a “frozen war” or a “frozen conflict.”25

II. Spectrum of sanctions

The sanctions on Russia adopted by the EU and other States have shown changes 
over time. They were initially a response to the annexation of Crimea described 
in Section I.1. The uprisings in the Eastern Ukrainian region and their escalation 
into an armed conflict with the involvement of Russia described in Section I.2 
prompted many of these States to reinforce their sanctions. Most of the sanctions 
progressively reinforced are still in place today because of the frozen situation 
described in Section I.3. The sanctions on Russia adopted by the EU and other 
States vary in their focus and their design, although there is a certain degree of 
alignment. As the EU is the biggest trade partner of Russia, the restrictive meas-
ures imposed by the EU against Russia since March 2014 will be presented first 
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(II.1). Several other States are as determined as the EU to oppose Russia and 
have imposed equally rigorous sanctions on it (II.2). In contrast, there are also 
States that are more ambivalent or much less enthusiastic about the sanctions, 
even though they tag along in the sanction efforts (II.3).26

1.  Rigorous sanctions: Restrictive measures imposed by the EU

The first restrictive measure27 by the EU beyond the diplomatic measures28 in the 
initial phase consisted of targeted sanctions, establishing a list of targets for asset 
freezes and travel bans. These targeted sanctions established in March 2014 con-
tained 21 names, including both the Crimean leadership and Russian persons and 
entities.29 The individuals and entities designated in the targeted sanctions were 
those that have been deemed responsible for actions undermining or threatening 
the territorial integrity, sovereignty, and independence of Ukraine. Based on this 
measure, the assets of the targeted individuals or corporations, such as cash, bank 
deposits, stocks, and shares in the EU, may not be accessed or moved. The real 
estate in the EU that belongs to the targeted individuals and corporations cannot 
be sold or rented. The travel ban means that targeted individuals’ entry to the EU 
is prohibited. If a visa is required for entry of a designated individual, the visa is 
denied.

The list for the targeted sanctions has been regularly reviewed and updated by 
the Council. As of June 2019, the list has grown to contain 170 individuals and 44 
entities. The entities targeted include the two breakaway “people’s republics” in 
Eastern Ukraine as well as former Ukrainian companies that are now under Rus-
sian ownership. In August 2017, three individuals and three Russian firms that 
had been involved in, or assisted, the transfer of Siemens’ gas turbines to Crimea 
were added to the list.30 In May 2018, five individuals who had assisted with the 
Russian presidential election in Crimea were added to the list. In July 2018, six 
Russian firms that were involved in the construction of the Kerch bridge were 
added to the list.31 The list is reviewed, in principle, every six months.32

In the escalation phase, in July and September 2014, the EU also initiated a 
series of economic (sectoral) sanctions on Russia. It imposed a measure on certain 
Russian banks and companies to limit their access to EU primary and second-
ary capital markets, a ban on trade in arms, a ban on export for dual-use goods 
for military use or military end users, and a measure to limit Russian access to 
certain sensitive technologies and services that could be used for oil production 
and exploration.33 In the last phase after “Minsk II,” when the implementation 
of the Minsk agreements foreseen for December 2015 did not take place, the 
EU made a unanimous decision to maintain the economic sanctions for another 
six months, until July 31, 2016. Since then, the economic sanctions have been 
reviewed approximately every six months and extended for another six months 
after each review.34

In relation to Crimea and Sevastopol specifically, the EU introduced a gen-
eral import ban on goods in June 2014.35 The measure was quickly reinforced by 
an amendment in July 2014; a restriction on exports and investments related to 
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key economic sectors and infrastructure projects such as the transport, telecom-
munications, and energy sectors was added.36 In December 2014, the restriction 
of investment in the region was expanded to all sectors, and a new prohibition 
on supplying the tourism services in the area was introduced.37 These restrictive 
measures regarding Crimea and Sevastopol are reviewed annually.38

2.  Other rigorous sanctions

There are other States besides the EU that are also strongly opposed to the annexa-
tion of Crimea and the situation in Eastern Ukraine. These States, such as the 
United States, Canada, and Australia, impose equally rigorous sanctions against 
Russia. Many of the measures by these States are comparable to the EU sanctions 
in their design and in their pattern of progressive reinforcement.

(1) United States

Like the EU, the first steps taken by the United States in the initial phase included 
diplomatic measures, such as a suspension of military cooperation with Russia.39 
Like the EU, the United States then proceeded to implement targeted sanctions 
as the first sanction against Russia.40 In the initial phase, the list announcing the 
targeted sanctions included seven individuals, mainly Crimean separatists, and 
one entity.41 Within weeks, seven Russians, including “members of the Russian 
leadership’s inner circle,”42 were added to the targeted sanctions. In the escalation 
phase, the targeted sanctions were further expanded to the two breakaway “peo-
ple’s republics” and their leaders and supporters, as well as Russian firms manu-
facturing weapons and arms.43 Their property and property interests in the United 
States or under the possession or control of US persons are frozen and cannot be 
transferred, paid, exported, or withdrawn.

The United States also started a series of economic (sectoral) sanctions in the 
escalation phase. In July 2014, new restrictions in the financial services and energy 
sectors were announced. A few Russian banks and a few corporations in the energy 
sector, of both natural gas and oil, were cut off from the US capital market.44 Several 
Russian firms operating in the arms or related materiel sector also came under the 
sectoral sanctions. Like the EU sectoral sanctions, the US sectoral sanctions resem-
ble the targeted sanctions in that a similar list has been established. The difference 
between it and the targeted sanctions described earlier is that the list is established 
for narrower prohibitions that are limited to activities in identified sectors.

In relation to Crimea and Sevastopol specifically, almost all commercial trans-
actions with the region were prohibited by December 2014.45 The import of goods, 
technology, or services from the region is comprehensively prohibited. The US 
also introduced a general export ban on goods destined for Crimea. Investment 
in the region is also prohibited. The International Emergency Economic Powers 
Act, the National Emergencies Act, and the more recent Countering America’s 
Adversaries Through Sanctions Act 2017, form the basis of the sanction-related 
decisions by the US.
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While both the United States and the EU are proponents of rigorous sanctions 
against Russia, their sanctions are not identical in design. A few differences are 
worth highlighting. The US sanctions in the energy sector are designed for both 
the oil and gas industries, whereas the EU sanctions in the same sector are only 
designed for the oil industry. The US sanctions are also stricter about activities 
that were conducted prior to the annexation of Crimea. In general, the US sanc-
tions do not allow such previous activities to continue, whereas the EU restric-
tive measures take a more relaxed approach to the issue. Finally, while the EU 
sanctions against Russia have a single purpose, which is to address the conflict 
over Ukraine, the US sanctions against Russia that are currently in place reflect 
multiple purposes.46

(2) Canada

Like the EU and the US, Canada has also imposed targeted sanctions on Russia. 
The Canadian targeted sanctions do not involve travel bans but impose a rigor-
ous asset freeze. The designated persons are those who are, inter alia, “engaged 
in activities that directly or indirectly facilitate, support, provide funding for or 
contribute to a violation or attempted violation of the sovereignty or territorial 
integrity of Ukraine or that obstruct the work of international organizations in 
Ukraine.”47 The Canadian targeted sanctions prohibit persons in Canada, as well 
as Canadian nationals abroad, from dealing in any property of a designated person 
under its targeted sanctions. The prohibition includes entering into, or facilitat-
ing, any transaction related to such a dealing, and providing any financial service 
in relation to such a dealing. Making goods available to a designated person, as 
well as providing any financial or related services to a designated person, is also 
prohibited.

Regarding Russia, a trade restriction in the oil exploration or production sec-
tor is imposed. There is also a financial restriction on several Russian banks and 
companies. Regarding Crimea and Sevastopol, the scope of the Canadian trade 
embargo is closer to the US embargo than the EU restriction. There is a com-
plete ban on both import from, and export to, the Crimea region, regardless of 
the location of the goods. Shipping to and from the Crimea region is explicitly 
prohibited as well. The Canadian sanctions on Russia are mainly based on its 
Special Economic Measures Act 1992. The Justice for Victims of Corrupt Foreign 
Officials Act 2017 has also served as a basis for adding more names to the targeted 
sanctions.48

(3) Australia

The Australian government announced its intention to impose sanctions on Russia 
in the initial phase, and by June 2014, its list of targeted sanctions for the travel 
ban and asset freeze contained several Russian officials. As of March 2018, the 
Australian list of targeted sanctions includes 153 individuals and 48 entities.49 In 
the escalation phase, Australia expanded its sanctions against Russia. In the words 
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of the Prime Minister, Australia was “lift[ing] its sanctions against Russia to the 
level of the European Union.”50 It therefore prohibited the arms trade with Russia. 
Providing technical or financial assistance or service in relation to military activi-
ties was also prohibited, as was the provision of services to the oil exploration and 
production sectors.

In relation to Crimea and Sevastopol specifically, the pattern of trade restriction 
is closer to the EU restriction than the complete embargo of the United States. 
The import of all goods from the area is prohibited. The export of both goods 
and services for the infrastructure sectors in the region, namely, transportation, 
telecommunications, and energy, is also prohibited. The Australian government 
also prohibited several activities, such as making financial loans and establishing 
a joint venture in, or for, the Crimean Peninsula. The measures here are based on 
the Autonomous Sanctions Regulations 2011, supplemented by the Autonomous 
Sanctions (Russia, Crimea and Sevastopol) Specification 2015, as well as the Cus-
toms (Prohibited Exports) Regulations 1958.

3.  Measures by less enthusiastic States

In contrast to the EU or the States that implement rigorous sanctions on Russia, 
there are also a few States that are, or were, not particularly enthusiastic about 
imposing sanctions against Russia. They have tagged along, but their measures 
are limited in scope or simply symbolic.

(1) Switzerland

Switzerland is one of the States that refrained from showing enthusiasm over 
these sanctions. The Swiss government did condemn the annexation of Crimea by 
Russia, and a few diplomatic measures were taken in the initial phase.51 However, 
in the same period, Switzerland tried to distance itself from the targeted sanctions 
announced by the EU and the United States, with its President explicitly stating to 
media reporters that Switzerland “does not associate itself [with these sanctions] 
for the moment.”52 Switzerland eventually did establish a targeted sanction: The 
Swiss financial institutions were therefore prohibited from entering into a busi-
ness relationship with the targeted individuals or entities.53 The targeted names 
were made available.54 The banks who already had such relationships with desig-
nated individuals or entities were not asked to break off such relationships imme-
diately, but they were required to declare promptly the nature of such relationships 
to the Swiss Foreign Ministry.

During the escalation phase, the Swiss measures became more aligned with 
those of the EU. First, more names were added to the targeted sanction list that 
had been established in the initial phase. While more names of separatists were 
added to the target list during the escalation phase, Russian officials and military 
leaders were equally targeted. A number of trade restrictions were also set up:55 
restrictions on the export of dual-use and military goods to Russia; restrictions 
on the export of certain goods used for the extraction of oil in deep sea, Arctic, 
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or shale gas projects in Russia; and certain restrictions on exports to, and imports 
from, Crimea. By 2015, Switzerland had integrated the EU’s principal restrictive 
measures into its own sanction regime.56 All investments in Crimea and Sevas-
topol were now prohibited, and the ban on the export of several key goods to the 
region was strengthened.57

Despite this alignment with the sanctions imposed on Russia by other States, 
the basic attitude of Switzerland has remained the same since the initial phase: it is 
not particularly enthusiastic about the sanctions. Unlike its own sanctions against 
North Korea, Iran, or Syria, the measures regarding Russia and Ukraine are not 
even called “sanctions” in the Swiss legislative instruments.58 The principal aim 
of the measures taken by Switzerland with regard to Russia is to prevent the cir-
cumvention of the sanctions via Switzerland.59 It is explicit in its intention not to 
adopt the EU sanctions against Russia as its own.60 While the EU emphasizes the 
importance of the maintenance and further improvement of the Swiss voluntary 
alignment regarding the EU sanctions on Russia,61 the need for further improve-
ment is not apparent in the eyes of Switzerland, either; its current measures to 
avoid circumvention are complied with, and there is no indication of actual cir-
cumventions of the EU sanctions on Russia via Switzerland.62 The Swiss meas-
ures are based on its Law on the Embargos 2002 that allows Switzerland to “enact 
compulsory measures in order to implement sanctions that have been ordered 
by the United Nations Organisation, by the Organisation for Security and Coop-
eration in Europe or by Switzerland’s most significant trading partners. . . (Art. 
1(1)).”

(2) Japan

Japan is a State whose measures against Russia look even more half-hearted than 
Switzerland’s. Japan joined the sanction efforts in the initial phase by establishing 
its own travel bans for 23 individuals.63 However, these 23 names remained una-
vailable to the public. These individuals would only learn that they were being tar-
geted if they attempted to travel to Japan. Only in the escalation phase of summer 
2014 did Japan add the asset freeze to its targeted sanction regime, and it made 
the names of 40 individuals and two entities public.64 These targeted individuals 
were individuals from Crimea or separatists from Eastern Ukraine, not Russian 
politicians or businessmen.65

During the escalation phase, Japan did implement a few economic sanctions in 
relation to Russia, mostly as a response to the shooting down of a Malaysian Air-
lines flight over Eastern Ukraine: export restrictions on weapons and measures to 
prevent the issuing of securities by designated Russian banks and their subsidiar-
ies,66 in accordance with its Foreign Exchange and Foreign Trade Act 1949. It also 
established a trade restriction in relation to Crimea and Sevastopol.67 However, 
unlike the EU restrictive measures or the US sanctions in relation to Crimea and 
Sevastopol, the Japanese measure consists of an import ban only; no restriction is 
envisaged for exports to, or investments in, the Crimean Peninsula.
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(3) New Zealand

Another State that can be described as quite unenthusiastic is New Zealand. In 
the initial phase, like Switzerland, the government suspended its negotiation of 
the free trade agreement with Russia.68 The foreign minister did announce the 
establishment of a travel ban against “roughly 20” individuals69 without mak-
ing the names public. He is quoted as admitting that “it would not look good if, 
at a time when others were putting in place sanctions, particularly in Europe, to 
demonstrate their concerns, New Zealand was to not be in step, but it is largely 
symbolic.”70 In the absence of any sanction measures regarding trade and invest-
ment, the political leaders of New Zealand even had to remind its corporations not 
to “exploit the gap left by other countries’ trade sanctions on Russia.”71

III. Questions of legality and effectiveness

The questions of legality and effectiveness can further highlight several distinc-
tive features of the sanctions on Russia. On the one hand, as these sanctions are 
autonomous sanctions, the question of legality can obviously be raised, especially 
in the face of the Russian determination to discredit the legitimacy of these sanc-
tions and to refute their legality (III.1). On the other hand, addressing the ques-
tion of effectiveness is rather futile if it is an inquiry into changes in the Russian 
conduct regarding Crimea and Eastern Ukraine. There have been none. Rather, 
the question addressed will be that of implementation and compliance, that is, 
whether these sanctions designed and put into place by the EU and other States 
are being carried out to the letter (III.2(1)). The question of effectiveness could 
also be addressed, not so much as a question of coercive diplomacy but as one of 
nonrecognition policy in the present case (III.2(2)).

1.  Question of legality of the sanctions on Russia

The question of legality could have been minimized if the sanctions on Russia 
had been demanded, authorized, or recommended by the UN Security Council. 
However, there has been no such demand, authorization, or recommendation in 
the present case; therefore, the question of the legality of these autonomous sanc-
tions must be addressed.

(1) Sanctions as reactions to the breach of obligations erga omnes

The sanctions on Russia are imposed in order to coerce it to change its attitude 
regarding Crimea and Eastern Ukraine. In this light, the sanctions against Russia 
constitute a tool of coercive diplomacy designed to interfere with the decisions 
and policies of a sovereign State. Thus, one could, in abstracto, question the legal-
ity of these actions in the light of a well-established principle of nonintervention 
(noninterference).72 However, in the present case, the EU and other States are try-
ing to interfere with the Russian policy to maintain its unlawful claim on Crimea as 
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its own and its policy to remain involved in the destabilization of Eastern Ukraine, 
a part of a territory of another sovereign State. These Russian policies and actions 
are, prima facie, violations of international law. Since the economic sanctions are 
reactions to these violations, and since these are measures that seek the cessation 
of these violations, a potential tool of justification for the sanctions, outside of 
specific treaties, in the assessment of their legality would be countermeasures.73

Incidentally, countermeasures could shed further light on the legitimacy of the 
sanctions on Russia by those who do not directly suffer from the Russian wrongdo-
ing. Ukraine’s own sanctions against Russia could be justified as straightforward 
countermeasures even if they involved unlawful acts: when an injured State reacts 
to the State responsible for an internationally wrongful act, it is a classic scenario 
of taking a countermeasure. In this light, compared to Ukraine, the standing that 
the EU, the United States, or any State other than Ukraine may have in imposing 
sanctions may not be as apparent. Even though the sanctions are reactions to the 
annexation of Crimea and the destabilization of Eastern Ukraine at the expense 
of Ukrainian sovereignty, one may question the legality and the legitimacy of the 
reactions in the present case that are not coming from Ukraine, the injured State.

A key to understanding the issue of standing lies in the nature of the violations 
by Russia that prompted the sanctions. The annexation of Crimea and the further 
destabilization of Eastern Ukraine by Russia are largely seen by the international 
community as a violation of the prohibition on the use of force,74 a peremptory 
norm of international law. Moreover, the obligation breached is not a bilateral 
obligation that Russia owes to Ukraine alone. It is one of obligations erga omnes, 
that is, “ ‘the obligations of a State towards the international community as a 
whole” which are “the concern of all States’ and for whose protection all States 
have a “legal interest.’ ”75 This makes the theory of “third party countermeasures” 
quite relevant.76 While the ILC Articles on State Responsibility made a very pru-
dent assessment regarding third-party countermeasures,77 articulating the obliga-
tion erga omnes and the concept of third-party countermeasures helps reaffirm 
the legitimacy of the sanctions imposed by those who are not directly attacked or 
injured by the initial wrongful act. The international community does not seem to 
reject the third-party countermeasures as reactions to violations of certain types 
of erga omnes obligations.78

(2) From the Russian perspective: Rejection of the legality  
of the sanctions

The source of legitimacy of the established sanctions is the nature of Russia’s 
actions in 2014 and onwards, which violated a peremptory norm of international 
law. This, however, is a characterization of events that Russia refutes, as was 
shown in Section I. In the eyes of Russia, there is no violation to speak of in the 
first place. Any reference to countermeasures is, therefore, irrelevant and there is 
no legitimacy in the sanctions. On the contrary, many sanctions are, so contends 
Russia naturally, unlawful in the light of multilateral or bilateral treaties it has 
with the EU or the States that have imposed sanctions on Russia.
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For example, Russia tried to discredit the legitimacy of the EU and US trade 
restrictions in light of the World Trade Organization (WTO) agreements. The EU, 
the United States, and Russia are all members of the WTO. Hence, measures that 
restrict their trade can be evaluated and can eventually be deemed unlawful in 
light of the principles of free trade within the WTO. When the EU and the United 
States intensified their sanctions in the escalation phase of the crisis, the Russian 
President criticized these sanctions as WTO violations.79 However, Russia did not 
initiate any formal process of dispute settlement within the WTO against the EU 
or the United States. Thus, the alleged wrongfulness of these sanctions in light of 
the WTO agreements remains, to date, an allegation made by Russia without con-
firmation.80 Accordingly, the scope of the security exceptions in Article XXI(b) 
GATT with respect to autonomous sanctions, such as those in the present case, 
remains untested within the WTO.81 One of these security exceptions concerns a 
measure by a WTO Member that “it considers necessary for the protection of its 
essential security interests,” which is “taken in time of war or other emergency 
in international relations.”82 Regarding the sanctions against Russia, there was 
a case in which this particular security exception in Article XXI(b) GATT was 
briefly examined. In that case, which was brought to the General Court of the 
European Union by Russian companies,83 the General Court indicated that “even 
if GATT were directly applicable and could usefully be relied on by the applicants 
in the present case,”84 the EU restrictive measures in question could fall under the 
security exceptions in Article XXI GATT. It rejected the applicants’ plea that these 
autonomous sanctions by the EU were contrary to the EU’s obligations in light of 
the GATT/WTO.85

Russia also attempted to refute the legitimacy of the trade restrictions outside the 
WTO. This effort took a form of countersanctions as a response to the reinforce-
ment of the autonomous sanctions in the escalation phase. The Russian counter-
sanctions announced on August 6, 2014, consisted of an import ban on agro-food 
products, initially implemented for a year.86 These countersanctions were applica-
ble to imports from, inter alia, the EU, the United States, Japan, Canada, and Aus-
tralia. The main categories that were targeted were fruit, vegetables, meat, fish, and 
dairy products. The measures were based on Federal Law No. 281-FZ “On Special 
Economic Measures” (December 30, 2006) and Federal Law No. 390-FZ “On 
Security” (December 28, 2010). From the EU’s side, Poland expressed the view 
that the Russian import ban on agro-food products as a countersanction should be a 
subject of complaint in the WTO.87 When approached by Poland, the EU, however, 
did not initiate any formal process against Russia within the WTO.

The Russian side attempted to question the legitimacy and legality of the sanc-
tions in light of other treaties, too. For example, Rosneft, a Russian oil company, 
tried to do so through a reference to the EU-Russia Cooperation and Partner-
ship Agreement (CPA). This is an instrument that facilitates EU-Russia relations, 
including trade. Rosneft alleged that several provisions in Council Decision 
2014/512 and Council Regulation 833/2014, the restrictive measures that the EU 
adopted in the escalation phase, were incompatible with the EU-Russia CPA. The 
case was referred to the Court of Justice of the EU.88
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The Court of Justice rejected Rosneft’s argument. Instead of examining the sub-
stantive provisions of the EU-Russia CPA, it pointed out that the EU-Russia CPA 
had a provision regarding exceptions. Article 99 of the EU-Russia CPA, which, 
in fact, resembles the security exceptions provided in Article XXI GATT, reads:

Nothing in this Agreement shall prevent a Party from taking any measures:

1. which it considers necessary for the protection of its essential security 
interests:

(a) . . .; (b) . . .; (c) . . .;
(d) in the event of serious internal disturbances affecting the main-

tenance of law and order, in time of war or serious international 
tension constituting threat of war or in order to carry out obliga-
tions it has accepted for the purpose of maintaining peace and 
international security.

There was, therefore, no need to examine the compatibility between the EU 
restrictive measures in question and the EU-Russia CPA, for the agreement itself 
permitted the adoption of restrictive measures even if they were not compatible 
with the EU-Russia CPA.89 The situations enumerated in Article 99 of the EU-
Russia CPA, “in time of war or serious international tension constituting threat 
of war,” were not limited to situations that directly affected the EU.90 Given the 
circumstances and the Council’s broad discretion in this area, the Council could 
take the view that these restrictive measures were indeed necessary for the pro-
tection of the essential security interests of the EU within the meaning of Article 
99.91 Thus, the examination of the Council actions in question in the light of the 
EU-Russia CPA did not reveal anything that could affect their validity.92

2.  Question of effectiveness of the sanctions on Russia

(1) Implementation: Breaches and evasions

There have been numerous instances of breaches and evasions. In July 2017, 
ExxonMobil was fined in the United States for its dealings with Igor Sechin 
of Rosneft, a prominent individual identified in the US targeted sanctions.93 In 
November 2017, a Dutch shipping company was fined for carrying military items 
in transit that were ultimately bound for Russia,94 breaching the EU restrictive 
measures. With regard to the construction of the bridge between Russia and 
Crimea referred to in the introduction to this chapter, several Dutch construc-
tion companies are being investigated for possible violations of the EU restrictive 
measures.95 Siemens, a German engineering corporation, brought a case to a court 
in Russia against Russian firms because of a sanction breach that occurred in its 
transaction with them.
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The last case regarding Siemens is a good illustration of a difficulty that sanc-
tions on Russia might face. Siemens had a contract with a Russian firm regarding 
its gas turbines for a power plant. In summer 2015, there were allegations that 
Siemens was supplying these gas turbines for the construction of a power plant 
in Crimea. The transfer of turbines to Crimea, if the allegations turned out to be 
true, would constitute a violation of the EU restrictive measures imposing a partial 
embargo on the energy sector in Crimea, as described in II.1.

At the time, Siemens denied these allegations and stated without any ambiguity 
that “Siemens respects the decisions regarding sanctions and will, of course, abide 
by the current sanction provisions.”96 According to Siemens, the gas turbines were 
meant for a power plant that was being built in Russia, not Crimea. However, by 
September 2016, Siemens itself became suspicious of the destination of its gas 
turbines, and it suspended deliveries of the rest of the individual components. By 
July 2017, Siemens was forced to admit that its gas turbines had, in fact, been 
transferred to Crimea, without its knowledge or consent. This development was, 
according to Siemens, “a blatant breach of Siemens’ delivery contracts, trust and 
EU regulations.”97 While the contracts in question were not made public, it was 
emphasized that they prohibited the delivery of the gas turbines to Crimea. Sie-
mens, in the firm belief that there had been a breach of the contracts by its Russian 
business partners, who had brought lawsuits against them in the Moscow Arbitra-
tion Court. The purpose of the lawsuits was to force these companies to return the 
gas turbines to their original destination outside Crimea. Predictably, the Moscow 
Arbitration Court turned down this request.98

The limitations of the EU’s efforts to ensure compliance with the sanctions in 
a case such as this are apparent. The EU restrictive measures are applicable to 
EU corporations but not to Russian corporations unless they carry out their busi-
ness within the EU. Thus, an action carried out, or a decision made, by a Russian 
corporation cannot be prosecuted or fined by the EU’s national authorities in the 
way a breach by an EU corporation would be. All the EU could do in this case was 
to add a few individuals and entities deemed responsible for, or involved in, the 
transfer of the gas turbines to its list of targeted sanctions.99 For Siemens, turning 
to a court in Russia was the only realistic option in seeking a remedy regarding 
this contract breach. However, Russia is the very State on which the EU sanc-
tions are imposed, and it is the State that most vehemently rejects the legitimacy 
of these sanctions. Its judicial branch is very unlikely to recognize a contract 
breach that would be tantamount to upholding the EU sanctions or recognizing 
their legitimacy.100

Regarding the sanctions on Russia in general, when breaches and evasions are 
examined, the limitations of the autonomous sanctions also become apparent. 
Because they are autonomous sanctions, monitoring for compliance is undertaken 
by journalists, NGOs, and Ukraine whenever it is possible and not systematically 
by any international organizations. There is no help from the Sanctions Commit-
tee or the Panel of Experts as in the case of, for example, embargoes against North 
Korea under the UN sanctions. As was explained previously, the EU has imposed 
a partial export ban on Crimea in addition to a complete import ban from that 
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area. The commercial ships flying the flags of EU Member States must not carry 
these prohibited goods to Crimea, regardless of whether the prohibited goods have 
originated in their territories. However, aided by the commercial practice known 
as “flag of convenience,” which allows ship owners to register their ships in coun-
tries other than their own, the embargo can easily be circumvented. A significant 
number of vessels traveling to Crimea have, since the EU sanctions were put in 
place, changed their flags so that they now fly Russian flags. Incidents of the simi-
lar kind for commercial ships going to North Korea would be detected and fol-
lowed up on closely by the Sanctions Committee or the Panel of Experts.101 There 
is no parallel institutional monitoring or supervision for ships destined for Crimea.

(2) Nonrecognition policy

Given the main task of economic sanctions, which is to be a tool for coercive 
diplomacy,102 it is only right to conclude that the sanctions on Russia since 
March 2014 have not been effective. In the present case, however, there is another 
aspect to assess, which is quite independent from how coercive these sanctions 
are or can be. The sanctions on Russia constitute a message that those who impose 
them do not recognize the annexation of Crimea. They are not only a tool for 
coercive diplomacy but also for nonrecognition policy.103 These sanctions ensure 
that “ex injuria non oritur jus” is not an empty phrase but remains true in practice. 
Regardless of their effectiveness as coercive measures, the sanctions in place help 
to prevent the treatment of the situation as a fait accompli. One could say that 
these sanctions are meaningful even if they are not effective, and therefore they 
are different from the sanctions against Syria, North Korea, and Iran discussed 
previously in this book.

Both the EU and the United States are very vocal about their nonrecognition 
policies on the annexation of Crimea. From the initial phase of the crisis, the EU 
has “strongly condemned the illegal annexation of Crimea and Sevastopol to the 
Russian Federation and will not recognise it.”104 The EU has been very consistent 
about this condemnation since then. The United States has also repeatedly stated, 
in connection with its sanctions, that “[T]his action [Imposing sanctions] under-
scores the U.S. government’s opposition to Russia’s occupation of Crimea and 
our firm refusal to recognize its attempted annexation of the peninsula.”105 In fact, 
there is a remarkable unity regarding this nonrecognition message among those 
who impose sanctions on Russia, in contrast to considerable differences observed 
in both the degree of enthusiasm and actual design, as previously discussed.

This unique characteristic of the sanctions on Russia also means that there is 
very little flexibility regarding the time frame to lift the sanctions. Though one 
could envision a partial withdrawal of sanctions when the demands regarding 
the “Minsk II” implementation are met, the only logical, full exit is to lift the 
sanctions when Crimea is returned to Ukraine. This exit strategy has indeed been 
confirmed by the very States that maintain the sanctions: “Our Crimea-related 
sanctions will remain in place until Russia returns control of the peninsula to 
Ukraine.”106
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Concluding remarks

From the Ukrainian perspective, letting the situation remain frozen and forgotten 
by the international community is a scenario that must be avoided. Accordingly, 
Ukraine currently fights Russia with all available tools of diplomacy. It actively 
uses all kinds of courts of law to make itself heard. Capitalizing on the compulsory 
dispute settlement procedure under Annex VII to the United Nations Convention 
on the Law of the Sea (UNCLOS), Ukraine instituted a case against Russia in the 
Permanent Court of Arbitration, by formulating the case as a dispute concerning 
coastal State rights in the Black Sea, Sea of Azov, and Kerch Strait.107 Capitalizing 
on Article 13(2) of the Rome Statute of the International Criminal Court (ICC), 
Ukraine has made a declaration to accept the ICC’s jurisdiction regarding the inci-
dents and events since February 2014.108 Capitalizing on the interstate complaint 
system within the European Convention on Human Rights, Ukraine has lodged mul-
tiple complaints against Russia regarding incidents in Eastern Ukraine and Crimea 
since 2014.109 Ukraine has also submitted a case against Russia to the International 
Court of Justice, which produced a decision on provisional measures in 2017.110 
The autonomous sanctions on Russia must accompany these efforts by Ukraine. 
The sanctions constitute the strongest tool and the clearest sign of the international 
community’s nonrecognition policy toward the annexation and the conflict. Though 
their limit as a tool of coercive diplomacy is apparent, in the absence of the Security 
Council’s involvement, the autonomous economic sanctions are the best support 
the international community can extend to Ukraine in this conflict.
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