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Gem State Roofing, Incorporated
 Plaintiff,

vs.
United Components, Incorporated,

 Defendant.

Ü
Ü
Ü
Ü
Ü

Location: Ada County District Court
Judicial Officer: Hoagland, Samuel

Filed on: 07/20/2018
Appellate Case Number: 47484-2019

CASE INFORMATION

Case Type: AA- All Initial District Court 
Filings (Not E, F, and H1)

Case
Status:

10/07/2019 Appealed Case -
Supreme Court Appeal

DATE CASE ASSIGNMENT

Current Case Assignment
Case Number CV01-18-13437
Court Ada County District Court
Date Assigned 07/20/2018
Judicial Officer Hoagland, Samuel

PARTY INFORMATION

Lead Attorneys
Plaintiff Gem State Roofing, Incorporated McFarland, Ryan Thomas

Retained
208-895-1291(W)

Defendant United Components, Incorporated, Manweiler, Terri Pickens
Retained

208-954-5090(W)

DATE EVENTS & ORDERS OF THE COURT INDEX

07/20/2018 New Case - District Civil

07/20/2018 Complaint Filed

07/20/2018 Summons Issued
And Filed

07/20/2018 Civil Case Information Sheet

07/20/2018 Writ
United Components, Incorporated, dba Gem State Roofing
Unserved

08/08/2018 Answer
to Plaintiff's Complaint

08/22/2018 Request for Trial Setting

08/27/2018 Notice
of Scheduling Conference
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09/04/2018 Notice of Service of Discovery Requests
Notice of Service of Discovery

10/04/2018 Notice of Service
Notice of Service of Discovery

10/04/2018 Stipulation for Scheduling and Planning

10/05/2018 CANCELED Scheduling Conference (3:00 PM)  (Judicial Officer: Hoagland, Samuel)
Vacated

10/08/2018 Notice of Service of Discovery Requests

10/12/2018 Scheduling Order

10/17/2018 Notice of Service of Discovery Requests

11/05/2018 Notice of Service
of Discovery

11/06/2018 Notice of Service
Notice of Service of Discovery

11/07/2018 Notice of Service of Discovery Requests

11/19/2018 Notice of Service
of Discovery

11/21/2018 Notice of Service

11/28/2018 Notice of Taking Deposition

12/06/2018 Notice of Service
12/4/18

12/11/2018 Notice of Taking Deposition

12/12/2018 Amended
Amended Notice of Deposition

01/28/2019 Motion to Compel

01/28/2019 Memorandum In Support of Motion

01/28/2019 Affidavit
of Ryan T. McFarland in Support of Motion

01/28/2019 Affidavit
of Lori A. Hickman in Support of Motion
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01/28/2019 Notice of Hearing
3/26/19 @ 4:00 PM

02/06/2019 Motion for Summary Judgment
Plaintiff's Motion for Partial Summary Judgment

02/06/2019 Memorandum In Support of Motion
Memorandum in Support of Plaintiff's Motion

02/06/2019 Affidavit
Affidavit of Ryan T. McFarland in Support of Motion

02/06/2019 Affidavit
Affidavit of Rick Silvia in Support of Motion

02/12/2019 Amended
Amended Notice of Hearing

02/12/2019 Notice of Hearing
3/19/2019 @ 4:00 pm

02/13/2019 Motion for Summary Judgment

02/13/2019 Memorandum In Support of Motion
for Summary Judgment

02/13/2019 Declaration
of Jeffrey Flynn in Support of Defendant's Cross Motion for Summary Judgment

02/13/2019 Declaration
of Terri Pickens Manweiler in Support of Defendant's Cross Motion for Summary Judgment

02/13/2019 Notice of Hearing
Notice of Hearing Re: Defendant's Cross Motion for Summary Judgment 03.19.2019 @ 4:00
PM

02/28/2019 Memorandum
Memorandum in Opposition to Cross Motion

02/28/2019 Affidavit
Affidavit of Ryan T. McFarland in Support of Memorandum

02/28/2019 Affidavit
Affidavit of Rick Silvia in Support of Memorandum

03/04/2019 Notice of Service
of Discovery

03/05/2019 Objection
Defendant's Objection to Plaintiff's Motion to Compel
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03/05/2019 Declaration
of Terri Pickens Manweiler in Support of Defendant's Objection to Plaintiff's Motion to
Compel

03/05/2019 Opposition to
Plaintiff's Motion for Partial Summary Judgment

03/05/2019 Declaration
Supplemental Declaration of Jeffrey Flynn

03/05/2019 Declaration
Supplemental Declaration of Terri Pickens Manweiler

03/11/2019 Reply
in Support of Plaintiff's Motion for Partial Summary Judgment

03/11/2019 Affidavit
of Rick Silvia in Support of Reply

03/11/2019 Reply
in Further Support of Defendant's Cross Motion for Summary Judgment

03/12/2019 Motion
to Strike Affidavit of Rick Silvia in Support of Reply in Support of Plaintiff's Motion for Partial 
Summary Judgment

03/13/2019 Reply
Reply in Support of Plaintiff's Motion to Compel

03/13/2019 Affidavit
Affidavit of Ryan T. McFarland in Support of Reply

03/19/2019 Motion to Compel (4:00 PM)  (Judicial Officer: Hoagland, Samuel)

03/19/2019 Court Minutes

03/25/2019 Order
Granting Plaintiff's on Motion to Compel

03/26/2019 CANCELED Motion to Compel (4:00 PM) (Judicial Officer: Hoagland, Samuel)
Vacated

04/03/2019 Order
Amended Order Granting Plaintiff's Motion to Compel

04/05/2019 Witness Disclosure
Plaintiff's Lay Witness Disclosure

04/17/2019 Notice of Service

04/26/2019 Order
Memo and Decision & Order
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05/06/2019 Witness Disclosure
Defendant's Lay Witness Disclosure

05/30/2019 Motion
for Sanctions - Gem State

05/30/2019 Memorandum In Support of Motion
for Sanctions - Gem State

05/30/2019 Affidavit in Support of Motion
Ryan T. McFarland

05/30/2019 Affidavit in Support of Motion
Rick Silvia

05/31/2019 Notice of Hearing
6/19/2019 @ 4:00 pm

06/11/2019 Objection
Objection to Motion for Sanctions

06/11/2019 Declaration
Declaration of Terri Pickens Manweiler

06/17/2019 Reply
in Support of Motion for Sanctions

06/17/2019 Affidavit
Corrected Affidavit of Ryan T. McFarland

06/19/2019 Motion for Sanctions (4:00 PM)  (Judicial Officer: Hoagland, Samuel)

06/19/2019 Court Minutes (Judicial Officer: Hoagland, Samuel ) 

06/20/2019 Stipulation
Stipulation to Continue Pre-Trial Status Conference

06/24/2019 Order
Granting Pltf's Motion for Sanctions

06/24/2019 Motion for Reconsideration
And Protective Order

06/24/2019 Memorandum In Support of Motion
For Reconsideration

06/24/2019 Declaration
Of Terri Pickens Manweiler in support of motion

06/24/2019 Declaration
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Of Kerrie Kuhn in support of motion

06/24/2019 Notice of Hearing
On motion for reconsideration 7/10/19 @ 3:30 p.m.

06/25/2019 Status Conference (3:00 PM)  (Judicial Officer: Hoagland, Samuel)
Informal PTC

06/25/2019 Order
Denying Stipulated Motion to Continue PTC

07/01/2019 Order
Resetting Def's Motion for Reconsideration

07/02/2019 Opposition to
Plaintiff's Memorandum in Opposition to Motion to Reconsider

07/02/2019 Affidavit
Affidavit of Ryan T. McFarland in Support of Opposition

07/03/2019 Motion
for Protective Order

07/03/2019 Memorandum In Support of Motion
for Protective Order

07/03/2019 Declaration
of Terri Pickens Manweiler in Support of Motion for Protective Order

07/03/2019 Motion
for Order Shortening Time

07/08/2019 Order
Shortening Time

07/08/2019 Opposition to
Plaintiff's Memorandum in Oppostion to Defendant's Motion for Protective Order Regarding 
Third Party Subpoenas

07/08/2019 Affidavit
of Ryan T. McFarland in Support of Gem State Roofing, Incorporated's Opposition to 
Defendant's Motion for Protective Order Regarding Third Party Subpoenas

07/09/2019 Motion for Reconsideration (4:00 PM)  (Judicial Officer: Hoagland, Samuel)
Mo for Protective Order Re: 3rd Party Subpoena

07/09/2019 Court Minutes (Judicial Officer: Hoagland, Samuel ) 

07/11/2019 Order
Protective Order

07/11/2019 Order
on Motion for Reconsideration
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07/16/2019 Brief Filed
Plaintiff's Trial Brief

07/16/2019 Brief Filed
Defendant's Trial Brief

07/16/2019 Request
Request for Judicial Notice

07/19/2019 Stipulation
Re: Undisputed Facts

07/23/2019 Pre-trial Conference (3:00 PM)  (Judicial Officer: Hoagland, Samuel)

07/23/2019 Court Minutes (Judicial Officer: Hoagland, Samuel ) 

07/23/2019 Pretrial Order (Judicial Officer: Hoagland, Samuel ) 
Pretrial Conference Checklist, Memo and Order

07/23/2019 Exhibit List/Log
Defendants Exhibit List

07/23/2019 Witness List
Defendant's Trial Witness List

07/23/2019 Proposed Findings of Facts
Proposed Findings of Fact Conclusions of Law

07/23/2019 Witness and Exhibit List
Plaintiff's Witness List and Exhibit List

08/05/2019 Court Trial - Civil (9:00 AM)  (Judicial Officer: Hoagland, Samuel)
3 days

08/05/2019 Court Minutes (Judicial Officer: Hoagland, Samuel ) 

08/05/2019 Exhibit List/Log
Court Trial

09/17/2019 Judgment

09/17/2019 Findings of Fact and Conclusions of Law

09/17/2019 Final Judgment (Judicial Officer: Hoagland, Samuel)

09/17/2019 Civil Disposition Entered

09/19/2019 Motion
Motion for Costs and Attorneys' Fees

09/19/2019 Memorandum of Costs & Attorney Fees
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09/19/2019 Affidavit in Support of Motion
Affidavit of Terri Pickens Manweiler

09/24/2019 Motion
for Attorneys' Fees and Costs

09/24/2019 Memorandum of Costs & Attorney Fees

09/24/2019 Affidavit
of Ryan T. McFarland in Support of Memorandum

09/24/2019 Opposition to
Plaintiff's Opposition to Defendant's Motion for Attorneys' Fees and Costs

09/26/2019 Opposition to
Defendant's Objection to Plaintiff's Motion for Attorneys' Fees and Costs

09/26/2019 Affidavit
Affidavit of Terri Pickens Manweiler re: Objection to Plaintiff's Motion for Attorneys' Fees 
and Costs

09/26/2019 Reply
Reply in Further Support of Defendant's Motion for Costs and Attorneys' Fees

10/02/2019 Notice of Hearing
Notice of Hearing re Defendant's Motion for Costs and Attorneys Fees

10/02/2019 Reply
in Support of Plaintiff's Motion for Attorneys' Fees

10/02/2019 Affidavit
of Ryan McFarland in Further Support of Memo

10/02/2019 Affidavit
of Lori Hickman in Support of Memo

10/02/2019 Notice of Hearing

10/07/2019 Notice of Appeal

10/07/2019 Appeal Filed in Supreme Court

10/15/2019 Request for Additional Clerk's Record
Request to Include Additional Documents on Appeal

11/12/2019 Motion for Attorney Fees and Costs (3:00 PM)  (Judicial Officer: Hoagland, Samuel)

11/12/2019 Court Minutes (Judicial Officer: Hoagland, Samuel ) 

12/13/2019 Order
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Attorney Fees and Costs

12/17/2019 Amended Notice of Appeal
Amended Notice of Appeal

12/24/2019 Notice
of Cross-Appeal

01/06/2020 Reporter's Notice of Transcript(s) Lodged
- Supreme Court No. 47484

02/24/2020 Order
Granting Court Reporter's Motion for Extension of Time - Supreme Court No. 47484

04/06/2020 Reporter's Notice of Transcript(s) Lodged
- Supreme Court No. 47484

04/07/2020 Order
Granting Court Reporter's Second Motion for Extension of Time - Supreme Court No. 47484

05/04/2020 Reporter's Notice of Transcript(s) Lodged
- Supreme Court No. 47484

DATE FINANCIAL INFORMATION

Attorney of Record  Manweiler, Terri Pickens
Total Charges 229.00
Total Payments and Credits 229.00
Balance Due as of  5/13/2020 0.00

Defendant  United Components, Incorporated,
Total Charges 136.00
Total Payments and Credits 136.00
Balance Due as of  5/13/2020 0.00

Plaintiff  Gem State Roofing, Incorporated
Total Charges 450.00
Total Payments and Credits 450.00
Balance Due as of  5/13/2020 0.00
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COMPLAINT - 1 

McFarland Ritter PLLC 
Ryan T. McFarland, ISB No. 7347 
P.O. Box 1335 
Meridian, ID 83680 
Telephone: 208.895.1291 
Facsimile: 208.895.1270 
Email: ryan@mcfarlandritter.com 

Attorneys for Plaintiff 

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 

GEM STATE ROOFING, INCORPORATED, 

Plaintiff, 

vs. 

UNITED COMPONENTS, 
INCORPORATED, dba GEM STATE 
ROOFING, 

Defendant. 
 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
Case No.       

COMPLAINT 

 
 

Gem State Roofing, Incorporated (herein, “Gem State”), by and through its attorneys of 

record, McFarland Ritter PLLC, plead and complain as follows: 

I. PARTIES 

1. Plaintiff Gem State is an Idaho corporation with its principal place of business in 

Blaine County, Idaho. 

2. Defendant United Components, Incorporated, dba Gem State Roofing (herein, 

“UCI”) is an Idaho corporation with its principal place of business in Ada County, Idaho.  

CV01-18-13437

Hoagland, Samuel

Electronically Filed
7/20/2018 4:23 PM
Fourth Judicial District, Ada County
Christopher D. Rich, Clerk of the Court
By: Laurie Johnson, Deputy Clerk
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COMPLAINT - 2 

II. JURISDICTION AND VENUE 

3. Subject matter jurisdiction in this Court is proper under Idaho Code section 1-705. 

4. This Court has personal jurisdiction over Defendant because it is a resident of 

Ada County, Idaho and has purposefully availed itself of the privilege of conducting activities 

within Idaho by transacting business in Idaho, thus invoking the benefits and protections of the 

laws of Idaho and subjecting themselves to the jurisdiction of Idaho courts. 

5. Venue is proper in Ada County under Idaho Code section 5-404. 

III. GENERAL ALLEGATIONS 

6. On August 12, 1997, Richard Silvia (“Mr. Silvia”) filed a Certificate of Assumed 

Business Name with the Idaho Secretary of State, publicly declaring that he was transacting 

business under the name “Gem State Roofing.”  

7. On July 19, 1999, Gem State Roofing & Asphalt Maintenance, Inc. filed a 

Certificate of Assumed Business Name with the Idaho Secretary of State, publicly declaring that 

it was transacting business under the name “Gem State Roofing.” That Certificate was signed by 

Michelle Flynn, Secretary.  

8. On December 18, 2000, Mr. Silvia filed Articles of Incorporation with the Idaho 

Secretary of State, forming Gem State Roofing Incorporated (Gem State, Plaintiff herein).  

9. Mr. Silvia has, at all times since 2000, up to and including the present day, been 

the President of Gem State. 

10. On December 29, 2004, Gem State Roofing & Asphalt Maintenance, Inc. filed an 

application for Trademark Registration with the Idaho Secretary of State in a design which 

incorporates the words “Gem State Roofing.” Jeffrey Flynn is listed as the Vice President of 
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COMPLAINT - 3 

Gem State Roofing & Asphalt Maintenance, Inc. on the application. The Certificate of 

Registration issued. 

11. In October 2005, Gem State and Gem State Roofing & Asphalt Maintenance, Inc. 

settled a trademark dispute by entering into a Trademark Settlement Agreement (the “Settlement 

Agreement”), a true and correct copy of which is attached hereto as Exhibit A. Among the many 

things the parties agreed to were: 

a) The parties are each conducting business under the name – “Gem State 

Roofing” – and the simultaneous use of that name is likely to confuse 

customers.  

b) Gem State Roofing & Asphalt Maintenance, Inc., is prohibited from 

“advertis[ing] or solicit[ing] business in Blaine County;”  

c) Gem State Roofing & Asphalt Maintenance, Inc. is further prohibited from 

“perform[ing] any services in Blaine County” except warranty or 

maintenance work, repeat customer business, and work for public entities; 

d) Gem State Roofing & Asphalt Maintenance, Inc. is to direct all requests 

for work in Blaine County to Gem State; and 

e) The terms of the Settlement Agreement “shall be binding upon and inure 

to the benefit of the successors, assigns, personal representatives, heirs, 

and legatees of the respective parties.”  

12. The Agreement was signed by Michelle Flynn, President of Gem State Roofing & 

Asphalt Maintenance, Inc. 
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COMPLAINT - 4 

13. In Gem State Roofing & Asphalt Maintenance, Inc.’s 2011 annual report, filed 

March 16, 2011 with the Idaho Secretary of State, Michelle Flynn was listed as “President” and 

Jeff Flynn was listed as both “Director” and “Registered Agent.” 

14. On October 25, 2011, Jeff Flynn filed Articles of Incorporation with the Idaho 

Secretary of State forming UCI. 

15. The next day, October 26, 2011, Jeff Flynn, acting as “President” of UCI, filed an 

Amendment of Certificate of Assumed Business Name, removing Gem State Roofing & Asphalt 

Maintenance, Inc. and adding UCI as the “true name[] . . . of the entity . . . doing business under 

the assumed business name” “Gem State Roofing.” Importantly, Gem State Roofing & Asphalt 

Maintenance, Inc. did not cancel the Certificate of Assumed Business Name, which it could have 

done on the same form, which would have been notice that it “no longer claim[s] an interest in 

the . . . assumed business name.” 

16. On October 7, 2012, Gem State Roofing & Asphalt Maintenance, Inc. was 

administratively dissolved.  

17. On December 1, 2014, UCI filed, with the Idaho Secretary of State, an 

Application of Registration of Assignment of the design mark containing the words “Gem State 

Roofing” from Gem State Roofing & Asphalt Maintenance, Inc. to UCI. Jeff Flynn signed the 

application as both assignor and assignee.  

18. UCI’s most recent annual filing with the Idaho Secretary of State, dated August 

22, 2017, lists Jeff Flynn as “President” and “Registered Agent.” 
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COMPLAINT - 5 

19. UCI is the successor and assignee of Gem State Roofing & Asphalt Maintenance, 

Inc., and as such is subject to all of Gem State Roofing & Asphalt Maintenance, Inc.’s rights and 

obligations as set forth in the Settlement Agreement.  

20. Since at least 2016, UCI, acting under the name “Gem State Roofing” has bid on 

and performed numerous roofing jobs in Blaine County. 

21. In or about June 2016, Mr. Silvia confronted a person (presumably a UCI 

employee) at a UCI job site (under the name “Gem State Roofing”) in Blaine County. Rather 

than explain UCI’s presence, that person tried to expose his genitals to Mr. Silvia. 

22. The work UCI has been doing in Blaine County is substandard, to the detriment 

of Gem State’s reputation. Customers and building authorities have mistakenly contacted Gem 

State with complaints about UCI’s (acting under the name Gem State Roofing) work and 

requests for corrections of that substandard work. 

IV. CLAIMS FOR RELIEF 

Count I, Breach of Contract 

23. Gem State realleges paragraphs 1 through 22 above and incorporates the same by 

reference herein as if set forth in full. 

24. Gem State has fulfilled all of its obligations under the Settlement Agreement. 

25. UCI breached the Settlement Agreement by advertising and soliciting roofing 

work in Blaine County, Idaho. 

26. UCI breached the Settlement Agreement by bidding on and performing roofing 

work in Blaine County. 
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COMPLAINT - 6 

27. UCI breached the Settlement Agreement by failing to refer requests for work in 

Blaine County to Gem State. 

28. Gem State has been damaged by UCI’s breach of contract in an amount that 

exceeds $10,000.00, the precise amount to be proven at trial. 

Count II, Breach of Covenant of Good Faith and Fair Dealing 

29.  Gem State realleges paragraphs 1 through 28 above and incorporates the same by 

reference herein as if set forth in full. 

30. Implied in every contract as a matter of law is a covenant of good faith and fair 

dealing. 

31. UCI has a duty to perform its obligations under the Settlement Agreement, 

including refraining from advertising, soliciting, bidding on, and performing roofing services in 

Blaine County.  

32. In failing to comply with their obligations under the Settlement Agreement, UCI 

breached the implied covenant of good faith and fair dealing. 

33. Gem State has been damaged by UCI’s breach of the implied covenant of good 

faith and fair dealing in an amount that exceeds $10,000.00, the precise amount to be proven at 

trial. 

Count III, Trademark Infringement (15 U.S.C. §1125) 

34.  Gem State realleges paragraphs 1 through 33 above and incorporates the same by 

reference herein as if set forth in full. 

35. Gem State has a common law trademark in the mark GEM STATE ROOFING in 

Blain County, Idaho.  
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COMPLAINT - 7 

36. In the last two years, UCI has conducted business in Blaine County, Idaho under 

the name “Gem State Roofing.” 

37. UCI’s use of the “Gem State Roofing” name is likely to cause, and has caused, 

confusion among consumers as to Gem State’s source, sponsorship, affiliation, or approval of 

UCI’s conduct, and is a violation of 15 U.S.C. §1125. 

38. Gem State has been damaged and is currently being damaged by UCI’s 

infringement of Gem State’s trademark rights. 

39. Gem State is entitled to recover the value of the services UCI has provided under 

Gem State’s name, which amount is no less than $10,000.00, the precise amount to be proven at 

trial. 

 Count IV, Unjust Enrichment  

40. Gem State realleges paragraphs 1 through 39 above and incorporates the same by 

reference herein as if set forth in full. 

41. Gem State conferred a benefit on UCI by building a reputation for quality roofing 

services in Blaine County under the name “Gem State Roofing.”  

42. UCI has appreciated, and currently is appreciating, the benefits of the reputation 

of the name “Gem State Roofing” in Blaine County.  

43. It would be inequitable for UCI to retain the benefits of the reputation of the name 

“Gem State Roofing” in Blaine County, without paying for those benefits.  

44. UCI has been unjustly enriched by Gem State, in an amount which exceeds 

$10,000.00, the precise amount to be proven at trial.  
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COMPLAINT - 8 

Count V, Preliminary Injunction 

45. Gem State realleges and incorporates paragraphs 1 through 44 above as if set 

forth herein in full.  

46. UCI has been conducting business in Blaine County in violation of the Settlement 

Agreement for at least two (2) years. Despite written demand that they cease, UCI has refused to 

provide any assurance that they will stop their wrongful conduct, as alleged herein.  

47. UCI’s continued violation of the Settlement Agreement, unless and until enjoined 

and restrained by order of this Court, will cause substantial and irreparable harm to Gem State. 

Count VI Permanent Injunction 

48. Gem State realleges and incorporates paragraphs 1 through 47 above as if set 

forth herein in full. 

49. UCI has been conducting business in Blaine County in violation of the Settlement 

Agreement for at least two (2) years. Despite written demand that they cease, UCI has refused to 

provide any assurance that they will stop their wrongful conduct, as alleged herein.  

50. UCI’s continued violation of the Settlement Agreement, unless and until enjoined 

and restrained by order of this Court, will cause substantial and irreparable harm to Gem State. 

V. ATTORNEYS FEES AND COSTS 

51. Gem State realleges paragraphs 1 through 50 above and incorporates the same by 

reference herein as if set forth in full. 

52. Because of UCI’s wrongful conduct alleged herein, refusal to account for income 

related thereto, and refusal to cease, Gem State has been required to file this Complaint. Under 

the terms of the Settlement Agreement, and pursuant to 15 U.S.C. §1117, and Idaho Code 
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COMPLAINT - 9 

sections 12-121, Gem State is entitled to recover its costs and reasonable attorneys’ fees incurred 

for the prosecution of this action, which, in the event of default, will be no less than $5,000.00, 

and in such additional amount as reasonably incurred if Defendants contest this action. 

VI. PRAYER FOR RELIEF 

WHEREFORE, Gem State prays for entry of judgment as follows: 

As to Counts I, II, III, and IV: 

1. For a money judgment against UCI in an amount to be proven at trial, which in 

any event exceeds $10,000.00; 

As to Count V: 

2. For a preliminary injunction, restraining UCI from conducting business in Blaine 

County, Idaho, until this Court reaches a resolution of this case on the merits; 

As to Count VI: 

3. For a permanent injunction, permanently restraining UCI from conducting 

business in Blaine County, Idaho; 

As to all Counts: 

4. For an award of Gem State’s costs and expenses, including reasonable attorneys’ 

fees in the amount of $5,000.00, in the event that judgment is entered by default, and in such 

greater sum as the Court may award if this action is contested; 

5. For post-judgment interest to accrue at the legal rate on the entire amount of the 

judgment from the date judgment is entered herein; 

6. For Gem State’s costs and expenses, including reasonable attorneys’ fees, 

incurred to pursue collection on the judgment; and 
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7. For such other and further relief as the Court deems just and proper. 

DATED THIS 20th day of July 2018. 

  

By /s/Ryan T. McFarland ____________________  
Ryan T. McFarland, ISB No. 7347 
Attorneys for Plaintiff 
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TRADEMARKSETTLEMENTAGREEMENT 

THIS AGREEMENT, effective as of the date the last of the parties hereto executes this 
Agreement below, is entered into by and between Gem State Roofing & Asphalt Maintenance, 
Inc., and Gem State Roofing, Inc. 

RECITALS 

A. Gem State Roofing & Asphalt Maintenance, Inc. is an Idaho Corporation in good 
standing duly organized on May 30, 1995 as Flynn, Inc. , having amended its name to 
Gem State Roofing and Asphalt Maintenance, Inc., on December 28, 1998, and having 
filed a Certificate of Assumed Business Name as "Gem State Roofing" on July 19, 1999, 
and which provides roofing and asphalt services primarily in the Boise and Twin Falls 
areas. 

B. Gem State Roofing, Inc. is an Idaho Corporation in good standing duly organized on 
December 18, 2000, which is the successor in interest of Richard Silvia, who filed a 
Certificate of Assumed Business Name as "Gem State Roofing" on August 12, 1997, and 
which provides roofing services primarily in the Blaine County area. 

C. The parties ' names are confusingly similar to each other and the parties provide similar 
services, leading to a likelihood of confusion as to source, origin, and sponsorship of the 
services. 

D. Gem State Roofing & Asphalt Maintenance, Inc., represents that it has not performed any 
work in Blaine County during the time period of May 26, 2002, to May 26, 2005, other 
than the jobs disclosed in the Affidavit of Michelle Flynn dated May 27, 2005, a true and 
correct copy of which and accompanying exhibits is attached hereto as Exhibit A and 
incorporated herein by this reference. Gem State Roofing & Asphalt Maintenance, Inc., 
further represents that from June 1, 2005, until the date of execution of this Agreement, it 
has not performed any work in Blaine County other than that which was disclosed in said 
Affidavit, and that it has not undertaken any efforts to solicit advertising directed toward 
the Blaine County market, including but not limited to soliciting advertising in the Names 
and Numbers and Sun Valley Directory telephone directories . 

E. Gem State Roofing & Asphalt Maintenance, Inc. represents that it has provided roofing 
and asphalt services in Valley County, Idaho for the customers identified on Exhibit B 
attached hereto and incorporated herein by this reference. 

F. Gem State Roofing, Inc., represents that it has not performed any work in any of those 
counties identified in subparagraph 2(a) below within the last three (3) years other than 
for those customers identified in subparagraph 4(a) below. Gem State Roofing, Inc ., 

TRADEMARK SETTLEMENT AGREEMENT - I 
M:\Clients\Gem State Roofing & Asphalt Maintenance - 36211 \36211.0003 - Trademark lnfringement\Agreernent Final IO 1705 .doc 

TRADEMARK SETTLEMENT AGREEMENT

THIS AGREEMENT, effective as of the date the last 0f the parties hereto executes this

Agreement below, is entered into by and between Gem State Roofing & Asphalt Maintenance,

Inc., and Gem State Roofing, Inc.

RECITALS

A. Gem State Roofing & Asphalt Maintenance, Inc. is an Idaho Corporation in good

standing duly organized on May 30, 1995 as Flynn, Inc., having amended its name to

Gem State Roofing and Asphalt Maintenance, Inc., 0n December 28, 1998, and having

filed a Certificate of Assumed Business Name as “Gem State Roofing” on July 19, 1999,

and which provides roofing and asphalt services primarily in the Boise and Twin Falls

areas.

B. Gem State Roofing, Inc. is an Idaho Corporation in good standing duly organized on

December 18, 2000, which is the successor in interest 0f Richard Silvia, who filed a

Certificate of Assumed Business Name as “Gem State Roofing” on August 12, 1997, and

which provides roofing services primarily in the Blaine County area.

C. The parties” names are confusingly similar t0 each other and the parties provide similar

services, leading to a likelihood of confusion as to source, origin, and sponsorship 0f the

services.

D. Gem State Roofing & Asphalt Maintenance, Inc., represents that it has not performed any

work in Blaine County during the time period of May 26, 2002, to May 26, 2005, other

than the jobs disclosed in the Affidavit of Michelle Flynn dated May 27, 2005, a true and

correct copy of which and accompanying exhibits is attached hereto as Exhibit A and

incorporated herein by this reference. Gem State Roofing & Asphalt Maintenance, Incl,

further represents that from June 1, 2005, until the date of execution of this Agreement, it

has not performed any work in Blaine County other than that which was disclosed in said

Affidavit, and that it has not undertaken any efforts t0 solicit advertising directed toward

the Blaine County market, including but not limited to soliciting advertising in the Names
and Numbers and Sun Valley Directory telephone directories.

E. Gem State Roofing & Asphalt Maintenance, Inc. represents that it has provided roofing

and asphalt services in Valley County, Idaho for the customers identified on Exhibit B
attached hereto and incorporated herein by this reference.

F. Gem State Roofing, Inc., represents that it has not performed any work in any of those

counties identified in subparagraph 2(a) below within the last three (3) years other than

for those customers identified in subparagraph 4(a) below. Gem State Roofing, Inc.,

TRADEMARK SETTLEMENT AGREEMENT -
1
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further represents that from June 1, 2005 until the date of execution of this Agreement, it 
has not undertaken any efforts to solicit advertising directed toward any of the counties 
listed in subparagraph 2(a). 

G. The parties wish to resolve this matter without litigation by agreeing not to do business or 
advertise in the other's primary market. 

THEREFORE, INCONSIDERATION OF THE MUTUAL COVENANTS AND 
PROMISES CONTAINED HEREIN, THE PARTIES AGREE AS FOLLOWS: 

1. Commencing immediately upon execution of this Agreement, Gem State Roofing & 
Asphalt Maintenance, Inc., agrees that it will not advertise or solicit business in Blaine 
County, including but not limited to by, as a non-exhaustive list of examples, telephone 
directory advertising, radio or television advertising, billboards, flyers, signs, or by 
making any indication, express or implied, that it performs services in Blaine County. 
Radio or television advertising on a Boise or Twin Falls station that happens to reach 
Blaine County is permissible so long as it does not state or imply that Gem State Roofing 
& Asphalt Maintenance, Inc., performs services in Blaine County. Gem State Roofing & 
Asphalt Maintenance, Inc., may advertise in Twin Falls telephone directories which may 
be distributed in Blaine County so long as it is not listed under any cities in Blaine 
County, and does not state or imply that it performs services in Blaine County. 

2. Commencing immediately upon execution of this Agreement, Gem State Roofing, Inc., 
agrees that it will not advertise or solicit business in the counties listed in subparagraph 
2(a), including but not limited to by, as a non-exhaustive list of examples, telephone 
directory advertising, radio or television advertising, billboards, flyers, signs, or by 
making any indication, express or implied, that it performs services in said counties. 
Radio or television advertising on a Blaine County station that happens to reach said 
counties set forth in subparagraph 2(a) is permissible so long as it does not state or imply 
that Gem State Roofing, Inc., performs services in said counties. Gem State Roofing, 
Inc., may advertise in the Twin Falls Yellow Book and the Qwest Dex Twin Falls 
directories so long as it is listed only under cities in Blaine County and does not state or 
imply that it performs services in the counties set forth in subparagraph 2(a). 

a. Ada County, Boise County, Canyon County, Elmore County, Gem 
County, Gooding County, Jerome County, Twin Falls County, and Valley 
County. 

3. Gem State Roofing & Asphalt Maintenance, Inc., shall not perform any services in Blaine 
County except (i) warranty and maintenance work and repeat customer business for the 
former customers listed in paragraph 3(a), and (ii) work for a public entity in Idaho that is 
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further represents that from June 1, 2005 until the date of execution of this Agreement, it

has not undertaken any efforts to solicit advertising directed toward any of the counties

listed in subparagraph 2(a).

G. The parties wish to resolve this matter without litigation by agreeing not to do business or

advertise in the other’s primary market.

THEREFORE, IN CONSIDERATION OF THE MUTUAL COVENANTS AND
PROMISES CONTAINED HEREIN, THE PARTIES AGREE AS FOLLOWS:

1. Commencing immediately upon execution of this Agreement, Gem State Roofing &
Asphalt Maintenance, Inc., agrees that it will not advertise or solicit business in Blaine

County, including but not limited to by, as a non-exhaustive list of examples, telephone

directory advertising, radio or television advertising, billboards, flyers, signs, or by
making any indication, express or implied, that it performs services in Blaine County.

Radio or television advertising on a Boise or Twin Falls station that happens t0 reach

Blaine County is permissible so long as it does not state 0r imply that Gem State Roofing
& Asphalt Maintenance, Inc., performs services in Blaine County. Gem State Roofing &
Asphalt Maintenance, Inc., may advertise in Twin Falls telephone directories which may
be distributed in Blaine County so long as it is not listed under any cities in Blaine

County, and does not state or imply that it performs services in Blaine County.

2. Commencing immediately upon execution of this Agreement, Gem State Roofing, Inc.,

agrees that it will not advertise or solicit business in the counties listed in subparagraph

2(a), including but not limited to by, as a non—exhaustive list 0f examples, telephone

directory advertising, radio or television advertising, billboards, flyers, signs, or by
making any indication, express 0r implied, that it performs services in said counties.

Radio or television advertising on a Blaine County station that happens to reach said

counties set forth in subparagraph 2(a) is permissible so long as it does not state or imply
that Gem State Roofing, Inc., performs services in said counties. Gem State Roofing,
Inc., may advertise in the Twin Falls Yellow Book and the Qwest Dex Twin Falls

directories so long as it is listed only under cities in Blaine County and does not state 0r

imply that it performs services in the counties set forth in subparagraph 2(a).

a. Ada County, Boise County, Canyon County, Elmore County, Gem
County, Gooding County, Jerome County, Twin Falls County, and Valley

County.

3. Gem State Roofing & Asphalt Maintenance, Inc., shall not perform any services in Blaine

County except (i) warranty and maintenance work and repeat customer business for the

former customers listed in paragraph 3(a), and (ii) work for a public entity in Idaho that is
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put out for bid among qualified contractors. When doing work falling under these 
exceptions, Gem State Roofing & Asphalt Maintenance, Inc., shall not display signs or 
otherwise display the name, "Gem State Roofing," or any phrase that is confusingly 
similar, except that it may use a vehicle displaying the name, "Gem State Roofing," so 
long as the print is not larger, brighter, or in any way more prominent than that shown in 
the photographs of the service vehicles attached hereto as Exhibit C and incorporated 
herein by this reference. 

a. Kelly Herara, Mrs. Lipton, and Advanced Maintenance Services. 

4. Gem State Roofing, Inc., shall not perform any services in the counties listed in 
paragraph 2(a) except (i) warranty and maintenance work and repeat customer business 
for the former customers listed in paragraph 4(a), and (ii) work for a public entity in 
Idaho that is put out for bid among qualified contractors. When doing work falling under 
these exceptions, Gem State Roofing, Inc. , shall not display signs or otherwise display 
the name, "Gem State Roofing," or any phrase that is confusingly similar, except that it 
may use a vehicle displaying the name, "Gem State Roofing," so long as the print is not 
larger, brighter, or in any way more prominent than that shown in the attached Exhibit D. 

a. Wells Fargo Bank (in Shoshone, Idaho only), Tonya White (Twin Falls 
County), Mike Blank (Twin Falls County), Mitch Matteson (Twin Falls 
County), and John Ward (Valley County). 

5. If either party receives a request for work that it is prohibited from performing under this 
Agreement, it will direct the person or entity requesting the work to the other party. 

6. It is understood and agreed that this Agreement affects the parties' respective rights only 
in Blaine County and the counties listed in subparagraph 2(a). No agreement is reached 
regarding the parties' respective rights outside these counties. 

7. Neither party shall oppose the other party's state ofldaho trademark registrations dated 
May 2, 2002 in the case of Gem State Roofing, Inc., and dated December 29, 2004 in the 
case of Gem State Roofing & Asphalt Maintenance, Inc. Gem State Roofing & Asphalt 
Maintenance, Inc., agrees and consents to Gem State Roofing, Inc. 's concurrent use and 
registration of the word mark "Gem State Roofing" effective in Blaine County; Gem 
State Roofing, Inc., agrees and consents to Gem State Roofing & Asphalt Maintenance, 
Inc.' s concurrent use and registration of the word mark "Gem State Roofing" effective in 
the counties listed in subparagraph 2(a). 

8. Except as otherwise provided in this Agreement, this Agreement is solely for the benefit 
of the parties hereto and no other person or entity is entitled to rely upon or benefit from 
this Agreement or any term herein, except by a writing signed by all of the parties hereto, 
or as stated in paragraph 13 . 
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put out for bid among qualified contractors. When doing work falling under these

exceptions, Gem State Roofing & Asphalt Maintenance, Inc., shall not display signs 0r

otherwise display the name, “Gem State Roofing,” or any phrase that is confusingly

similar, except that it may use a vehicle displaying the name, “Gem State Roofing,” so

long as the print is not larger, brighter, 0r in any way more prominent than that shown in

the photographs 0f the service vehicles attached hereto as Exhibit C and incorporated

herein by this reference.

a. Kelly Herara, Mrs. Lipton, and Advanced Maintenance Services.

4. Gem State Roofing, Inc., shall not perform any services in the counties listed in

paragraph 2(a) except (i) warranty and maintenance work and repeat customer business

for the former customers listed in paragraph 4(a), and (ii) work for a public entity in

Idaho that is put out for bid among qualified contractors. When doing work falling under

these exceptions, Gem State Roofing, Inc., shall not display signs 0r otherwise display

the name, “Gem State Roofing,” or any phrase that is confusingly similar, except that it

may use a vehicle displaying the name, “Gem State Roofing,” so long as the print is not

larger, brighter, or in any way more prominent than that shown in the attached Exhibit D.

a. Wells Fargo Bank (in Shoshone, Idaho only), Tonya White (Twin Falls

County), Mike Blank (Twin Falls County), Mitch Matteson (Twin Falls

County), and John Ward (Valley County).

5. If either party receives a request for work that it is prohibited from performing under this

Agreement, it will direct the person or entity requesting the work to the other party.

6. It is understood and agreed that this Agreement affects the parties’ respective rights only

in Blaine County and the counties listed in subparagraph 2(a). No agreement is reached

regarding the parties’ respective rights outside these counties.

7. Neither party shall oppose the other party’s state of Idaho trademark registrations dated

May 2, 2002 in the case of Gem State Roofing, Inc., and dated December 29, 2004 in the

case of Gem State Roofing & Asphalt Maintenance, Inc. Gem State Roofing & Asphalt

Maintenance, Inc., agrees and consents to Gem State Roofing, Inc.’s concurrent use and

registration of the word mark “Gem State Roofing” effective in Blaine County; Gem
State Roofing, Inc., agrees and consents to Gem State Roofing & Asphalt Maintenance,
Inc.’s concurrent use and registration of the word mark “Gem State Roofing” effective in

the counties listed in subparagraph 2(a).

8. Except as otherwise provided in this Agreement, this Agreement is solely for the benefit
0f the parties hereto and no other person or entity is entitled t0 rely upon or benefit from
this Agreement or any term herein, except by a writing signed by all of the parties hereto,

or as stated in paragraph 13.
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9. The waiver or failure to enforce any provision of this Agreement shall not operate as a 
waiver of any further breach of any such provision or any other provision herein. 

l 0. This Agreement (including the Recitals, all Exhibits attached hereto, all of which are 
hereby expressly incorporated herein by this reference) constitutes the entire agreement 
between the parties hereto with respect to the subject matter hereof, and supersedes all 
prior understandings, if any, with respect hereto. 

11. If any litigation or proceeding is commenced between or among the parties or their 
representatives arising out of, or relating to, this Agreement, including, without 
limitation, a breach of any covenant, condition, representation, warranty, agreement, or 
provision of this Agreement, the prevailing party shall be entitled, in addition to such 
other relief as may be granted, to have and recover from the other party reasonable 
attorneys' fees and all costs of such action. 

12. The terms of this Agreement may not be modified, amended, or otherwise changed in any 
manner, except by an instrument in writing executed by each of the parties. 

13. This Agreement shall be binding upon and shall inure to the benefit of the successors, 
assigns, personal representatives, heirs, and legatees of the respective parties. 

14. The provisions of this Agreement shall be construed and enforced in accordance with the 
laws of the State ofldaho. Any action for breach of this agreement shall be brought and 
litigated in the district court of the state of Idaho, in the county in which the alleged 
breach occurred. Time is of the essence. Each party hereby acknowledges, represents, 
and warrants that (i) each party is of equal bargaining strength; (ii) each party has 
actively participated in the drafting, preparation, and negotiation of this Agreement; (iii) 
each party has been represented by its own legal counsel; and (iv) any rule of 
construction to the effect that ambiguities are to be resolved against the drafting party 
shall not apply in the interpretation of this Agreement, or any portion herein. 

15. Each party to this Agreement warrants that it had independent counsel review the terms 
and conditions of this Agreement, and enters into this Agreement knowingly based on the 
advice of independent counsel. Each party further acknowledges and represents that it 
fully understands the meaning and ramifications of this Agreement, and no implication 
shall be drawn against any party by virtue of the drafting of this Agreement, since this 
Agreement was drafted by both parties. With regard to the drafting of this Agreement, 
each party shall bear its own attorney fees and costs. 

16. Each party has the requisite power and authority to enter into this Agreement, to perform 
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10.

11.

13.

14.

15.

16.

The waiver or failure to enforce any provision 0f this Agreement shall not operate as a

waiver 0f any further breach of any such provision or any other provision herein.

This Agreement (including the Recitals, all Exhibits attached hereto, all of which are

hereby expressly incorporated herein by this reference) constitutes the entire agreement

between the parties hereto with respect to the subj ect matter hereof, and supersedes all

prior understandings, if any, With respect hereto.

If any litigation or proceeding is commenced between or among the parties or their

representatives arising out of, or relating to, this Agreement, including, without

limitation, a breach of any covenant, condition, representation, warranty, agreement, 01'

provision of this Agreement, the prevailing party shall be entitled, in addition to such

other relief as may be granted, to have and recover from the other party reasonable

attorneys’ fees and all costs of such action.

The terms of this Agreement may not be modified, amended, 0r otherwise changed in any

manner, except by an instrument in writing executed by each of the parties.

This Agreement shall be binding upon and shall inure to the benefit 0f the successors,

assigns, personal representatives, heirs, and legatees of the respective parties.

The provisions of this Agreement shall be construed and enforced in accordance with the

laws 0f the State 0f Idaho. Any action for breach 0f this agreement shall be brought and

litigated in the district court of the state of Idaho, in the county in which the alleged

breach occurred. Time is of the essence. Each party hereby acknowledges, represents,

and warrants that (i) each party is of equal bargaining strength; (ii) each party has

actively participated in the drafting, preparation, and negotiation of this Agreement; (iii)

each party has been represented by its own legal counsel; and (iv) any rule of

construction to the effect that ambiguities are t0 be resolved against the drafting party

shall not apply in the interpretation of this Agreement, or any portion hereinl

Each party to this Agreement warrants that it had independent counsel review the terms

and conditions of this Agreement, and enters into this Agreement knowingly based on the

advice of independent counsel. Each party further acknowledges and represents that it

fully understands the meaning and ramifications of this Agreement, and no implication

shall be drawn against any party by virtue of the drafting of this Agreement, since this

Agreement was drafted by both parties. With regard to the drafting of this Agreement,
each party shall bear its own attorney fees and costs.

Each party has the requisite power and authority to enter into this Agreement, to perform
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its obligations herein, and to conswnmate the transactions contemplated herein. The 
execution and delivery of the Agreement by the parties and the consummation by the 
parties of the transactions contemplated herein have been duly approved by each pa11y. 
No other proceedings on the part of each party are necessary to authorize the execution of 
this Agreement and the transactions contemplated herein. 

17. Each party hereto, for itself, its successors, legal representatives, agents and assigns, 
remises, releases, acquits, and forever discharges the other party hereto, its successors, 
legal representatives, agents and assigns, and any and all persons acting for, by, with or 
through or in any way on behalf of them, of and from any an all costs, expenses, claims, 
controversies, demands, damages, losses, liabilities, actions, and causes of action of every 
and whatever kind, name or nature, known or unknown, either in law or-in equity, on 
account of, arising out of, or in any way growing out of the infringing use or claim of 
infringing use of the GEM ST A TE name or mark in any way prior to the date of this 
Agreement. 

18. This Agreement may be executed in any number of cow1terparts, each of which shall be 
deemed an original, but together which shall constitute one and the same instrument. An 
executed version of this Agreement which has been signed and transmitted by facsimile 
or other electronic or mechanical means shall be deemed an original. At the request of 
either party, the parties will confirm a facsimile transmission of an executed document by 
signing an original document. 

DATED th.is ___.tl=-=O __ day of tfc~iobet::,_, 2005 . 

M~~ 
President of Gem State Roofing & 
Asphalt Maintenance, Inc. 

DATEDthis _____ dayof ______ , 2005 . 

Rick Silvia 
President of Gem State Roofing, Inc. 
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17.

18.

its obligations herein, and to consummate the transactions contemplated herein. The

execution and delivery of the Agreement by the parties and the consummation by the

parties of the transactions contemplated herein have been duly approved by each party.

No other proceedings on the part of each party axe necessary t0 authorize the execution of

this Agreement and the transactions contemplated herein.

Each party hereto, for itself, its successors, legal representatives, agents and assigns,

remises, releases, acquits, and forever discharges the other party hereto, its successors,

legal representatives, agents and assigns, and any and all persons acting for, by, with or

through or in any way on behalf of them, of and from any an all costs, expenses, claims,

controversies, demands, damages, losses, liabilities, actions, and causes of action of every

and whatever kind, name or nature, known or unknown, either in law or-in equity, on

account of, arising out of, or in any way growing out of the infringing use or claim of

infringing use of the GEM STATE name or maIk in any way prior to the date of this

Agreement.

This Agreement may be executed in any number of counterparts, each of which shall be

deemed an original, but together which shall constitute one and the same instrument. An
executed version of this Agreement which has been signed and transmitted by facsimile

or other electronic or mechanical means shall be deemed an original. At the request of

either party, the parties will confirm a facsimile transmission of an executed document by
signing an original document.

DATEthjs g0 day of dg/géafi ,2005.

President of Gem State Roofing &
Asphalt Maintenance, Inc.

DATED this day of , 2005.

Rick Silvia

President of Gem State Roofing, Inc.
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its obligations herein, and to consummate the transactions contemplated herein. The 
execution and delivery of the Agreement by the parties and the consummation by the 
parties of the transactions contemplated herein have been duly approved by each party. 
No other proceedings on the part of each party are necessary to authorize the execution of 
this Agreement and the transactions contemplated herein. 

17. Each party hereto, for itself, its successors, legal representatives, agents and assigns, 
remises, releases, acquits, and forever discharges the other party hereto, its successors, 
legal representatives, agents and assigns, and any and all persons acting for, by, with or 
through or in any way on behalf of them, of and from any an all costs, expenses, claims, 
controversies, demands, damages, losses, liabilities, actions, and causes of action of every 
and whatever kind, name or nature, known or unknown, either in law or in equity, on 
account of, arising out of, or in any way growing out of the infringing use or claim of 
infringing use of the GEM ST A TE name or mark in any way prior to the date of this 
Agreement. 

18. This Agreement may be executed in any number of counterparts, each of which shall be 
deemed an original, but together which shall constitute one and the same instrument. An 
executed version of this Agreement which has been signed and transmitted by facsimile 
or other electronic or mechanical means shall be deemed an original. At the request of 
either party, the parties will confirm a facsimile transmission of an executed document by 
signing an original document. 

DATED this _ ____ day of ______ , 2005. 

DATED this day of 

TRADEMARK SETTLEMENT AGREEMENT - 5 

Michelle Flynn 
President of Gem State Roofing & 
Asphalt Maintenance, Inc. 

Ct101e r, 2005. 

~-/z 
Rick Silvia 
President of Gem State Roofing, Inc. 
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its obligations herein, and t0 consummate the transactions contemplated herein. The
execution and delivery of the Agreement by the parties and the consummation by the

parties of the transactions contemplated herein have been duly approved by each party.

No other proceedings on the part of each party are necessary to authorize the execution of

this Agreement and the transactions contemplated herein.

174 Each party hereto, for itself, its successors, legal representatives, agents and assigns,

remises, releases, acquits, and forever discharges the other party hereto, its successors,

legal representatives, agents and assigns, and any and all persons acting for, by, with or

through or in any way on behalf 0f them, of and from any an all costs, expenses, claims,

controversies, demands, damages, losses, liabilities, actions, and causes of action of every

and whatever kind, name or nature, known or unknown, either in law or in equity, on

account of, arising out of, or in any way growing out 0f the infringing use or claim of

infringing use of the GEM STATE name or mark in any way prior to the date 0f this

Agreement.

18. This Agreement may be executed in any number 0f counterparts, each of which shall be

deemed an original, but together which shall constitute one and the same instrument. An
executed version of this Agreement which has been signed and transmitted by facsimile

0r other electronic or mechanical means shall be deemed an original. At the request of

either party, the parties will confirm a facsimile transmission of an executed document by
signing an original document.

DATED this day of , 2005.

Michelle Flynn

President of Gem State Roofing &
Asphalt Maintenance, Inc.

fla
DATED this day of Ck‘fober, 2005.

Rick Silvia

President of Gem State Roofing, Inc.
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EXHIBIT A - AFFIDAVIT OF MICHELLE FLYNN 

TRADEMARK SETTLEMENT AGREEMENT - 6 
M:\Clients\Gem Stale Roofing & Asphalt Maintenance - 36211\36211 .0003 - Trademark lnfringement\Agreement Final IO 1705.doc 

EXHIBIT A — AFFIDAVIT OF MICHELLE FLYNN

TRADEMARK SETTLEMENT AGREEMENT - 6
M:\Clients\Gcm State Roofing & Asphalt Maintenance — 3621 1\3621 1,0003 - Trademark 1nfringement\Agreement Final 101705 doc

000028



05 - 27 · 2{)(1:J FRI 04.:.13 FAX 8530117 ANGSTM.4.'\ LAW PLLC 

ST ATE OF IDAHO ) 

COUNTY OF ADA ) 

Michelle Flynn having been first duly sworn deposes and says: 

L I am over the age of 18 and competent to testify and make the following 

statements based on my own personal knowledge. 

2. I am the President of Gem State Roofing and Asphalt Maintenance, 

Inc., a duly incorporated Idaho Corporation. 

3. 1 am the custodian of the business records for Gem State Roofing and 

Asphalt Maintenance, Inc. 

4. I have conducted a review of the business records for Gem State 

Roofing and Asphalt Mainteuance, Inc. for the purpose of ascertaining 

the extent of the work undertaken by Gem State Roofing and Asphalt. 

Maintenance, Inc. in the Wood River Valley, ldaho during the three (3) 

year period from May 26, 2002 through May 26, 2005. 

S. l found the following documents that are attached hereto which reflect 

t1le jobs that Gem State Roofing and Asphalt Maintenance in fac! 

performed during the aforesaid period. Said attached records rctkct the 

profits that were made from said jobs. 

6. After a search of my business records during this three year period, Tam 

confident that there were no oilier jobs performed by Gem State 
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(voo:.i:,J12 05‘27 2005 FRI 04:13 FAX 8530117 ANGSTMAN LAW ?LLC

STATE OF IDAHO )

COUNTY 0F ADA )

Michelle Flynn having been first duly sworn deposcs and says:

L I am over the age of 18 and competent to testify and make; the: following

statements based on my own personal knowlcdgc.

I am the President of Gem State Roofing and Asphalt Maintenance,

1nc., a duly incoxporatcd Idaho Corporation.

l am the custodian of the business records for Gem State Rmfing and

Asphalt Maintenance, Inc.

I have conducted a review of the business records for Gem State

Roofing and Asphalt Maintenance, Inc. for the purpose of ascertaining

[he extent of the work undsnakcn by Gem State Roofing and Asphalt.

Maintcnance, Inc. in the Wood River Valley, Idaho during the three (3}

ycar period from May 26, 2002 through May 26, 2005.

I found the following documents that are attached hereto which reflect

the jobs that Gem 8mm. Roofing and Asphalt Maintenance. in fact

parfomcd during the aforesaid period. Said attached records reflect the

profits that were made from said jobs.

After a search of my business records during this three year periocL Tam

confident that there were no other jobs performed by Gem State

AFFIDAVIT OF MICHELLE FLYNN - PAGE 1
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Roofing and Asphalt Maintenance, Inc. i.n the Wood River Valley, 

Idaho. 

7. At present I have one pending job in the Wood River V.\.lley that has 

been estimated but no work has commenced. The anticipated profits 

from our$ 13, 220 estimate is approx.iJriately $ 3,000. 

FURTHER YOUR AFFIANT SATI'H NOT. 

DATED this 4 day of May, 2005. 

~fit#~ 

Otary Public 
Residing At:_'3o_. "'-';_;_~-=--...-----
My Commission Expire : ':1 ~ ! <i? - u'i 

AfFJDAVIT OF MICHELLE PL YNN - PAGE 2 

@004 - Ol.2 137. 271005 FRI 04:13 FAX 85301.17 .‘LNGS'I'BIAN LAW PLLC @0044)”

Roofing and Asphalt Maintenance, an. in the Wood River Valley,

{daho.

7. At present I have one pending job in the Wood River Valley that has

been estimated but no work has commcuCCd. The anticipated profits

from our 3 13, 220 estimate is approxilnatcly $ 3.000.

FURTHER YOUR APFIANT SAITH NOT.

DATED this Q 2 day of May, 2005.

xé'chellc Flynn, Affiam g

'otary Public

Residing At: 3L _7
My Commission Expires: E!

r
t § — ofi

, 2005.

AFFIDAVIT 0F MinELLE FLYNN - PAGE 2
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05127 .:?005 FRI 04: 1,'.) F.U 8530117 .iliGSDIAN U.W PLLC 
t-'L;.L>t:,t,::::i!:~N ~ N D CO/Vr Y 

2 1; ·8 , et-i-A1 

K£lly Herara, Called office J always answei· • ph<me" Gem ,'ffat.e 
Rocjit,:g and A.sphdt Mttintc:nance this t.s .M'i¥:ile. " ~ mention tf 
Pid was e-,,,e:r 1!lade and sh~ MW we W676 co · from Bofa:e, · 

Matqia/: $220.00 

Vehick rmd. ()as: $10b,OO 

E,,tplDyee ~ $200, ()() with 'la'.t.e8 and insurer, e 

Profit: SJ]O.()O 

@005 ·n1 ~ 

F-'AGE 05/0':i 
p . .. 

05 -’ 27
m.

2005 pm 04:13 m: 353011? magnum 1M pLLc
J1Lulgumd LJVJU Luoouo' x Fumxfitfl AND {EMT ‘v’

.ELLE 3F '3- 5*“

V‘ —/

KellyHa-mzz, Cafledqfificelalwaysmcr thme”(}m8mm
RotfirgmmWMm‘nImmce this 8W 1e.

" brow mention ¢
MckmmrmmdearddiemwemwnmgfimnBoise.

Marvin}: $220.00

Vehicle and Gm $100. 00

.Enplayse ls." 3200.00 with mas and inmate

Prqfit: SIZEOO

23mg m:
PACE 35/69

P.¢

000031



1)5 . 2i i200 S FRI 04:0 FAX 8531)117 .-\.~GSTMA.1" L-\!V PLLC 
t,:'l/ L'.l'.li Lt1t'.l:i 1.:;,: HJ ~~l;l~-14'..:i' PEDERSEN AND CXJW 

.li'.LLE 2or le. 8"'Hi 1 

NAMi:JADDRESS 

Kelly Hc:tllR 
P.O. BO)( 6436 
Xtl=Id $33<10 
720-4479 m tm Pax 

DATE 

[it)006 ·012 

P~ 0F ... /B9 
f',6 

Estimate 

---------------------....... -+-------,------------, 
We bt=by propose to mJJisli all lheJrlllla:'uLls midpediizm ftli tbelabot ~ <II" lhe~Je\iClll of 
1,Sl :lpur Lane. S:cirlunn :rd: 

1 . Dill pilot bok:6 for inslallation af saQW dips oi, A-cw Cl!l)'. 
;l, ~ ~~ly t4'\ AnOW cljps to &lJnlQ:.I:O()f ~ 
3, Fli:llrn witb !iinlccr ~ltd.ill cnnlkSdll.er:itpilotholcs.. 
4, Ml'! othd' 1tJ0l.' repair.; at ti= an:! tmtaisls over £110'1/ clip p<ieo. 

Ali I!l3ll::.:¼ b ~eitd ID be !IS~ WJ11. tbt, al)oVc: -.,'Q'k 11'1 be pcr!'c:nMil flt I!~ Wl'tit 1lic 
~ons ~Ued. tor nboft!W!¢Mld ecmpl~ iii a Sllbsrmrtial ~li ~tlt41\1¥t. 

l'eymctw 'E:c111acic ilicssnu, dey cf ~idoa UDlc,aCZbcrwiu, .!l:allld by G.:m.t~ Once 
e::aimoac i,, Aiss>,:z:I h bc:cc.:ncs.:a bi:n.dfflg &lDlllJ'lll:l. Atty bn,achof co111met will resut m aminimutn~ 
<1{'25% 1111d '/lUfY br: 3U'cjcs;t to 100"/2 cf the wtal ~ of the POD.~ 

kfy 4ltc:cui011 o. dc-.ialion .fwai t!OOVC: ~Ollli U\Ylllhing ~ ~ vd.U 1)1) tl:d only tlpotl 

v.riucn «de:,;, 111)1! will ~1111 extm ~ C'Mlm4 ~t!ll ~ All ;:;r eamin~t 
~ m:l&ntz<ii: ~~ our ~trol. ~ 1o c:ar:iyfue arid ofhc: M• •- •= llpOn 
olxm:w.,d:. WoM!!~'a ~ 11:rtd l"ubl.ic ~bilit;yl== Clllabovcwl'd-tn boizd<m. mrt ~ 
/JciT.Sl:lt1oRoofill!F, 

TOTAL 

~IGNATU~e 

TOTAl. 

&<-0.00 

GGEFRI 04:13 FAX 8530117 ANGSTELKX LAW PLLC @008‘012
IIIS‘ 27"‘2

um muons mat: zue'jqav '

PEDERSEN mp m 1

PABE 36/29
r .ELLE 20f '12. 5551. p.5

a",
'

‘4

Estimate
DATE ESUMATEQ

mm 3344
l

NAMEIADDRESS

thfimn
EQBmMaS
25mm $3410

ROME mun Fax

w
MGMPTION TOTAL

Wehwymmhmmkmaimmmmmcmm Fwfluaumleu'md'
151 SNMMRMM:
1. Dmglntbolmrormsalhu‘md‘wdipsmmmmy.
:L WWymmwdmmmwm
3. meitha‘nkammmmkwlcuflum
6. Anycmcmfmnflmudmiauovamdippdm. “0‘00

MmflkakuWufifiaMewn-kmbcm' mmmmt:
xpdfimfiommmucdmAhommmwetdiuMwm mam.

Wukmnumdaydmkfimmlwmwwms W Onesmsisfiwdhbumnmmm Anyma‘eonmwmmfi “mamhammdmge
ofzmwmybcmbjmmmdfiewmomcm
malaria: wdcdmfivmumwadfinfim involdngqtru ms, lel hmumlyupanmmmmmmmmmmmfimm mingcnt
npmxdhbcdphwsqudumm mkmyfieu-doflm- imamupnagxgflukwflWmWmeMIm mbauwamnw

chuktmzdbdambnfinmwifiym
TOTAL 5mm

LIGNATURE
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05 .' 2il2(J05 FRI 04 : 13 FAX 85.30117 ANGSTMAN UW PLLC 
t"t:..IJt!X~~ ~- 1 

i:LLE ~I"' . 3f. .MBl 

Mrs. Upton, The same as Kelly Hc:cara called office orlc:ed 'With ha: for a month to get 
i;:cheduled so tbai her husband c-..ould be there. 

Material~ $ 1,.25$.74 
Payroll: $2019,83 
Taxes: S699.04 
Insura.nce: $562..58 
Vehicl.e.&: $210,00 
Subooll1:raCtor foremen: $t75.00 

}'rofit: $743 .81 

l4J C,t)j -' 012 
PAG~ eT/1.'.19 

p. S 
05-‘27«'2005 FRI 04:13 FAX 8550117 ANGSTMAN LAW PLLC

um -ul uvww A... ; u u u g

-
v'

‘w a .

:LLE
PW . I P

QLoux 012

u ._
2r '3: 3651 . “3.“; am”

K«J .0,

st. Lipton The 93m: as Kelly Hm mned oficeW with her fir a month m sat

scheduled so fin: her lmsband couId be theta.

Material; S 1,253.74

Payrou:$2039.&3

Taxes: $699.04

InsumcezssszSB

Vehiam: $19.00

Subcommorme: $875.00

Profit: $743.81

000033



05 ., 27 , 2005 FRI 04:13 FAX 8 53011 7 ANGSTI1A~ LAW Pl.LC 

2(' ·3a ·Hl 1 

M"t$.Lipltm 
39(,0 Mi9lll: Val.lt:y 0.'. 
Bloom fc,ild Hill:;, Ml 48302 
J48-642-455l!Hlm 2A&-5l4-"294 cell 
Z0S-7U-Z®l 'Kcii;bim1 

·-···· 

Dl=SCRtPTION 

Wc~pn,pos,::.to ~;in Che ~1.uoipcrljrm.llll Uic Sabcn-~ ~t/)QQQO.Jpf~mof 
~'IQOl'syi;lo'Qat460N. W~ ~ Td C~andlal<cs: 

1. tClll'O'f!~roof~wplf'Mladdd::Jd:ns. 
2. li&\ill l./% !:ncb TT;COVC)' boom 
3, lnsrAU. ply Jtl~ly ~roofwyll.c:nL Use~~ cap. 
4. J.oncr dalk QQ b.d. 'Instlul Jin8le.ply Mft1 =tom metal =mid~-
S. 6.-«.!o.,ion: 'I'l'j wood dccicinl) ~l mo)' J)CC(I llo bo ~ Toi3 "l-,1l 1tOl bo la{OW!l tJutiI ulil roof i, 
rcmo=. l?ly waod w:t w SSS.00 pc· sbcct OYCr Cll6t of e.dmate )'oa wilt be DIXif ~ 6rGL Tm---· °""'"°""' ... "_,...,.,_ ... I . All~ is~ M ho u apcci5cd, m\11. the above .,,,rk IX)~ pcrfixmcd ' acoc,r~ 9'ilh tllo 
~ lftlbmittai for abo9cl wr:dt Qllll~tJdd in 4 Nb:rtantiar "''ll'liarwll ~ 

l'll'jl!JaJt to be mtdc \f1':S1me d!r}rof ~ '111'1Jcss~.foet¢1tal by~ &oJia,t, OD= 
~ ~ ~ it beoorra;A ~bl~~ All'/ b1>eeeb a!a:utnict W1'1l rcsaJl ill• mm:immn c1mr;e 
ot' 2$% ad muy ~ ,mbj~ to 100% or the tOllll CClfl. oC the. m.JJ(T3l;'l 

Any lllt~lic,n t:tr d.~ 1aitr,.,.~ ~ iawlv!ng CX1111 ~ will bc:lax6Cllled on;y npou 
v.mh:ll ord=, and will~ ll!l ~4 ~=Gd above tl'.c cstimale. All tir,[otm~ t:nnling:m 
~ .iecidcnts or cldny,; i,,,yo,ui otlf amtn>l. OwJx:-1o cat:'} flrcand ~ _ r~ :io.suiuce'llp,,n 
11'bo,ro v.-ork W<m:mCJ1~ ~Jaljc,n qd l'llbli<= Licibi!Uy ~ Cl\ r:1bo,8 v. :XX to bi: 1:a1ccn OUt by 
Gan suu..i:Roafinr. 

DA.i'c; 

TOTAL 

l~NA'i"URE 

@oos · 01~ 
r'AGE ::l8/iJ9 

p. "7 

Estimate 

mi. 

TO'f'Al. 

6,200.00 

" 532005 FRI 04:13 FAX 8530117 ANGS'IMAN LAW PLLC @ooswal:
_-k. .W =._u_m_._.~. .mw bump - PAGE 39/8;

_LLp_' 2E7 38 45 1 p. 'P

Estimate
0A1? ES'HMATEfl

MOM 3&7.

NAMEIADDW
mnipmmmqum
Bmfiiflfliflam 48302
248642-6519m mu-SIMGH
ZWWOI Wm

DECRIFTION TOTAL

WchuwymwmwflnMRnflmfllmcmmbflnmkdmnfmmmmmu.w&m mam Id cmmhm
l. Tmflmmfsymmmmm
2. hm]! mMmmylmxd
3. mumwymmlywmmfm Usenfisinsaopmgp
4. mmmbm‘. Wuhanplywimmmmmdpam. 6,200.00

5. 5mm Hymoddajrinnmzmmwmbow Th‘gwmmba mtfloldmdbmom mmmbsssmw-Mmmutedmnyonwmumfi aux.Tummmmmflyfiskmmmvmmm m.“WiMahupfiMmfluMkamupufm mummthWammfmmwaudwmhamwwm mg.
Whhuflhmdqdmflumlsmmwm Rania“, m5:mumnmamm Amman dmzwmmfl‘mmhiumm
etiwandmw‘oembjmttolmmhemmdmm

Aq‘fllmfiunwdmmsmwminIMgmmwmbc oolynponmmmwummmmmudmmcm: A13 mmmmmorddxysmdowml. Omwbmyflmmdnfim immacupan
muamk wmmscammudmbficliubflkykmmmnMvo katubah‘lmmw
Gansuukoofing

Wcmmmdmddngbufinmmm
TOTAL 55mm

SIWTURE

000034



Spring Condo•s 

Material: 39.,221.98 
Ply wood ru1d otber: $12,853.07 
Subcontractors: $9,550,00 
fayroU: t 1>45 l. tz 
'taxes: 4936.34 
l'emium: 2,520.00 
Hotel; 1,440.00 
Other fee's dwnp: 1098,20 
Vehicles: 2,500.00 
Insurances: 2,817.75 
Vehicle Insurance: 498.00 
Liability: 700.00 

Other business expenses: 3,000.00 

'41009 , 012 
P· l 

'

v. . . . .1 @ousxun
05.27 2005 FRI 04:13 FAX 5530117 ANGSTMAN LAW PLLC _W WV U NJ P. 1

Spfing Condo’s

Material: 39.22138
Ply wood and other: $1L853.07
Subcontractors: $9,550.00

Payroll: 11,451.12

Tm: 4936.34
radium: 2,520.00

Howl; 1,440.00

Other fee’s dump: 1098,20

Vehicles: 2,500.00

Insurances: 2,817.75

Vehicle Insurance: 498.00
Liability: 700.00

Othet business expenses: 3,000.00

Prgfit: 11,550.54 which pay mpg; gxpense occurrec om fitne.

000035



u5 : 27 12DU5 FRI 01:13 
FU 8530117 ANGSTMAS LAW PLLC --- • ,_ V ... 101 

DATE 

[4i010, 012 
p . 2 

Estimate 
ESTIMATE# 

5/7(2003 3604 

NAME/ADDRESS 

Ad \'lulted Msinteutm~ Saviccs 
l\!tQwon: Scott Sh«:k 
I',O. Bo,. 3'122 
Ketcbu:n I.cl 83)40 
720-1773 iU-2242 Fax 

DESCRIPTION 

We ~by 'Pl')fl0$C to .fuat!ah ell tho lll8tttial$ and~ all the b;ibor Decessf4)' fur the compkt:iOll cf 
roof S)'S\Cll al Spr~ Conrlo's localed lli 12.S HDWDnf lecti.iumi. ld 8.3340: 

l. Tear off tile roofto ~ng oec.k. 
2. Reiwvc oll existing tile'roof~lllld curbs. 
. l.ostall ice mi V.'8fet shield It! artire sob sttuigh.l arply "'OOd dec1.. 

4. RebuiW cricl.:et 111 c:mnlll¢)' cb.s.se onbrge builciing wbetc ,ix pipes ex:istins for lm:pl.occ QtOII. 

5. R.:m.ovo Jm.d :reboild Boston 10 cod.C! :ill uewptOduct. l:lo3mn.is roof vcnfilatioo. sr,tem. 
6 la!.till all :rl'ffi pipe .O.a.mmgs with ~ - Pluwbins pip¢S tD be addrcsd by plc ~ 
'/. &vclope Ml ~ tlashings nt ~!$ :md eve Are11ll with ice ruld WlfJet SW ad. 

9. Apply fifty yeM architectural £hinl!e cilhct Elk or Certil\t.:x:d to aofue !>-ub sin · ~ and Boi,too 
8. ~U drip edge o:round entire pcrinletO' aod 11t tettrunstions. t' 
arcns !OJI ll.tld bottom. 
10. udr::l cost for qpgred: lo Prl;Sid¢1rticl Shaken. Cbaroo.ll Black. 
l l. Roof system to behieh wind no.ilcd or sb: lllliLed. 
12. Job s.1.c s:uetr high profile. 
I J ~U five hr.n.clrai snow olipG to roof 5,.)'Slem. Five hundred ~uld be Gllffieii:f. IC 1,000 ~ 
wtalled price is $6,000.00. for flftc:en hi:mdud $9,000.00. • J 
14. Roo!i.ng permit 1.hroush city ofK.t:tcbum.. Project to last !lpproximatcly 14--31 aays weather 

pcnnictiIJ.?. l 
AltenM!l<:lD ~ SBS ~ Ptofilc R.ldgc to hips ridge and.ml:cs '10"S<!S metal · p e.dge. Deduct if 
not excqitcd on re}.:e Sl,4 SO. j 
AU.emute on n»f sid.i:og nnd com::s-~ Rr:movc 1IDd n:plscc for propc:r ~ati II of coun~ fla.'lb.ing 
aud ice w ~ta shkld no( to e:,r.ceed, 

Plumbing pipes. hc.ltiDg pipes, and exhaust pipe~ r«>f 10 be~ IIDd c:brult by bea~ 
and plmnb~ eomp::iny. Gem St.lite R.xifins is .1101. n::spolbil,le for tnis phMe of, . ( 

All.y lJill~.eo circ~ n11def roof' clb;k or mebll will beeomc 1U1. c::iaza Co:l'l o½er c:oatratl. 

nJRE 

Page 1 

TOTAL 

TOTAi. 

s:i,.oo 
4,200.00 

64,97.$.00 
4,700.00 

3,000.00 

1,062.00 

1,725.00 

10;'.?:15.00 

EJSIETJEOUE FRI [HI 13 FAX 8530117 ANGSTMAN LAW PLLC

NAME l ADDREfi

Advanwd Mdnmanu Savica
Amman: Scott Shock
P.O. Box 3722

Ketchum Xd 83340
720-1773 788-2242 Fax

£9330me:
-vv ‘ .u u‘vox pVE

Estimate
DATE

5I7I2003

ESTIMATE at

r...-...._4.
3604

DESCRIPTION TOTAL

“Icmbymmmwmmmmmmuxmhwm
mfgmax Spr‘mgscm‘slocamdm lflfimmmmsflm

. Tammie mormudsangm
Walladsfingfilcmfmflaandm.
Miwmmshieflmwfimmhwfigmurplymdeck
Rcbtfilduickuuldfimnq'monhmchdldmmmpipsaduingm
Womdxcbufldaaaanwwdoanmgodw. Bomismtvmfilnfim
Wdlmyipcflnhkgsudfliwps. leblugpipcstnbeaflmsedbypl
Enmlapeaumxaflaflfingimsimigmsudcvemwimhemdm '

. mudrip edge wound encim pdmaamdmtaminafiona.
.. Applyfzfiyywudfimkacdmwflkummmfixemb
ummpzmdbotm
l0. Emamfcmpgnduonuidafidmkcncmnbck.
H. Roufsymmmbehighwindmflcdorsbanzjm
)2. Jobsilcafolylfighpmfile.

omrN‘Mwa-v

mulled price is $6,000.00. Fox fificen hmed $9.000.oo.

1-3. Roofing permit dmah city odechmu. Project 10 last apprmu'matcly 1-1-31

Alumna 1n upgmdn SBS HingxofiI: Ridge lo hips ridge ndnkcsmmt
not accepted cu take $3,450.

Mmmeunmvfn'd'mg nndcomsuim. Rmovcundmlaccfotpmpuinmnau
and inc and mic shield not w med.

:3 mull five hundred mawclips lo roofqmm Five hundred should be summit.

yswunhmr

Plumbing pips, muting pip“, and Wplpem mofmbcsemmd and
and plumbing company Gem state Roofing is not mpunsflxlefox IE: phase ofwosk.

mmmmmmmmfdakormmlwmbewmcmmmo

fmthecomplefimof

fiwplaocm

‘p
edge. Baud if

ofwumu1km

:bnill by heathm

’5 wanna.

midccmdBoam

IEUJOOm

$1.5m
4,200‘00

64,975. 00
4 ,700. 00

3,000400

1,052.00

1,725.00

10,175.00

We look {Ward to doing bushes with you.

TOTAL

SfSNATURE

Page 1

000036



05 · 27 ·2005 FRI OJ : 13 
FAX 6530117 ANGSTII.AN LAW PLLC 

NAME/ADDRESS 

Advanced Mnintn:uup:: Servicefl 
Aucarion: Sctitt Shod: 
P ,0. Box '.i7.22 
K.clcliU1U. ld 83340 
720-1773 73S.2241 Fax 

_..,,,._ ... -~- ~>,o J 

@ 01.l. · 01.'.! 
p.3 

Estimate 
DATE ESTIMA"rE# 

G/7/2003 

,----------------------~----- ----,,.._------------, I OESCRIPTION 

(km State Roofing \o be m ful_ r ~ vrith gutti:r coAIJ'lldOr, c:lectrical CODtmct, Ir any ~bs .xs lJCI" 
beatirig 4n.d plumbms on roof s:)'Sta?IIL 

Gem s1.,te .RD()ftng scope of n,ct" CQDStrw:tion. , 

All de:lllo to l'O<lf systt-Jn mellll, ~ snow b.ui:ina, tile Toof, and sidins far ~ inslnllatiOll. 

.,\Jl siding, ttim, ~ Bostou rebaild by Gem State Roofing. Any dee~ or s·uuctut ~c \)Dfures=> 
will rJ.so be c.'<ecnll:d by 0-.!'m State .R.90fiDg in 'Writing of chllngc order. 

I=iJ!IUOll oC ir..c tcod W-01.0' shied, coonfo- :&sbing, drip ~ skylight ~WSS. wn ~ tlaslungs. v:i.llcy 
llletnl. roofuit, product., Pre,si~tial TI, Lifetime .:lb.iuglcs, cl.cvation ridge SBS modi j'cd high profile hip 
and n'dge c:olar ChatCOIU Bl3Gl< roof :md r~e. 

Dcruo orickel bc;bind llitge fireplace .flue Ql"ea. Rebuild oricl:d (or proper droi~ 

Ovet bllild. fmmc worlt; 1100~-e ~-yligh.t cu C11$t building. West .ndt of roof for proper ~ostructioll of~ 
rooi 5)'$tmi. 

FJ~oo ridge- ou liti: time V."IUtllJllce life of ·11tsrrai.11ee of roOf !lyStCnl field. \ 

Any de.ck d:an:ige ply wood remove and ,cpli;c6 SS0.00 .Pf;'!I' sheet 318 sh«:tS wors: ca.:il? scetl.Qrio, all ~w 
~ SlS,900,00. 

Prc:-.i> sol.:!:rium :mct11l 011 parapcl w.ills. Pn:== wash l'll.lltal, primc::r sc:al acrylic ~cs IUki p,unt 
ela.r.ctw.u:ic palnt. 1wclve hours labo:. 

PiuspAU1t. No110 ~ 

SIG ATURE 

Page2 

TOTAL 

TOTAL 

12,600.00 

9()0.00 

175'.00 

{Quipum
7 W PLLC v vuu u-‘os P. 3

L1 3530117 ANGSTMAEV LA _—r _______~__V_

DS‘Z‘T'ZUHS FRI 0-1213 F

Estimate
r DATE ESTOMATE #

WQOOB 3604

NAME [ADDRESS

Advmwd Malamute Scfi'ioee

Anemia; Scott Shock
PD. Box 3722
Kelabum. 1d 83340
720—1773 783~22A2 Fax

DESOR‘PTXON TOTAL

GunSmeRmfing wbeinfimcanmwifi‘mmflmwmd. 1:me aspa
Mirandplmb'monmofsystm

Gan SmtRnofing scope ofmfm-uaion.

A11 demo zamfsym mam, add‘mg mowhndna, n1: root. m sid'ms fcrpmpermmau'ou.

AimmfimmdsodonrebufldbmeSmRmfiw Anydecfingor edmngcuufwacm
mmumdbymsmmofinghvfldngofchangum.

MMotimmWWMWam&mmwmm magnum
metal. roofing pmducl. Pmn’dmml TL um:W6. denim ridge SBS

'

sad Mmfikhip
@1133:qude Black mfmdridge.

Demo wicket behind large fimplaccfiuc ma RabuEMu-ickd for momma.
Ombnildfiwcwwrk abowskyfightoncm building Westndeofmuftwpmpa mmuclion ofm
raofsystan.

FJmflonxidge—oufilbflmcmnufifeafmufmfsysmfidi

Any deokdxmngeplywood movemmplma $50.00pershect 3l8mmmm Sammie. all new
decking 55,900.00. xgmo‘oo

Pmpsolzn'immml oupmapclwans‘ szncwadmuxd,p'w\uml uayfic 5:4]: «admin:
customicpain: Twelve hams lahox, 900.00

Plus paint. No1 to exceai 175.00

Wclmkfommdwdaingbus'mmwiLhym
TOTAL

SIGhATURE

Page 2

000037



r 8530117 A.!~GSTllA-~ U.W PLLC F,L 
--- --...-- ...., ,L•..-1. 

@012- fli'.! 
p. '1 

OS ' 2i ,:;(l()5 FRI 04: 13 

NAMc:/ADDRESS 

Advimced Mainf.e:IUtllC.e ~ccs 
Attention: Scott Shock 
'i?.o. Bo" :rm. 
Ketchllfll Id 83340 
720--tm 788-2242 Fa." 

DESCRIPTION 

Please h,,:p in QWld Uvrt ttus project is a complete ~f reboild any un.fo:::=r• to~ 1111d 
Ir= da:king ta be cXlr3 (.OS( ovei- OQQ~t. 

EJ.chisioo.s: Deck~ fascia ~e, ~ damage, sidix1&, sud~- . 

13.tmiaides: Grouud nwni1or ~c:t)· mart 111 llll tmic ofwo1t Shool tor dcbrii supplied by Gan 
&at.c Rooti:ng. Job site lo be kept clan Wld ~ at 4ll timl..-s. All cmngc in writmi; by Gem 
Suuc lloofmg and ~tllti~c we th.e Spxing3 ~ should be; resdily aVlli!a'br. All sna.nufiletures 
wa.mnty .infonmtiQll supplied by Gem St.ate Roorutg. 

All D.IBretim is 81Jll:WDleed to 'bO 4S spc:ci6cc.f. and the 1100Ye work tJ:i be ~ i oceordnm;e with !:he 
spa:ifications subwttt:i kr above Y,,n and COClple{c,;i in a r:ubstanti.a.l ~ ~-

Payro,,:it to be made 112 upon~tancc of coutnct due to spcci.nl ocder oftDat~. Check to be 
winu:n to ,upplter and Gem State Rooting. Lien release to be provided fur mnt · ~ that time. 
BaJu,c~ due upon CC!Dp!etloo of _proje£t. Lien :-elessc for full project to be signedn 1lWl1 time. OD~ 
~'ti.mAte is~ i1 boo:>IDCS 11. bindiJ1g eontn,ct Any btes,ch of c;ontract will =11 a minimuni. charge 
of25% lllld ~ be Sllbject to 100% of tho I.DW cost ot'tl1e rontoJCL 

?.r:y altecation or deviation fu>ro ~bo'fe spccificauons involvin8 OlC1l:U com, will be ·QClllcdonly upon 
written or-den:, ant:l will. bcGomt :m c:i..1tn clms-e over und above~ estimate. All CC!llentll conwigeul 
ll90l1 =i=its « delnys beyond Ollt OOZ1troL Owner-lo carry .fiJ:e and orhe.r ~ ~ upou 
l1!,o~ wod.:. Wtitkmcn's ~on and Pnblie Liability lnsumnce on nbove work to be wret1 out by 
Gem State.Rooting. 

Estimate 
.------ .----- -·-

DATE. ESTIMATi': # 

S/l/2003 3604 

TOTAL 

TOTAL $104,137.00 
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Estimate
DATE ESTIMA1 : #

Sflf2003 3604

NAMEIADDRESS

AdvmmMainWSavim
AnmuomSonnShad:
P.0.Box3722
KashmldSES-w
7204773 788-1242ch

DESCR’FTION TOTAL

lelnupinmindmmmjedisacompletcmhebnfldwymfwmWwbamsmd
cmdmhng‘obcmmovermmt

Emimdm: Grmmdmnitasafdymmwmofwatk Slwou‘ordehristmmlmppfiedbyem
StucRnofing. Jobsitclobekaptcmudm'mdaunu'm Auchnscadsninwdfinghyean
swckwmgwfineymfivcfmmcsmmmuldbcmduywafleb .Allxnnnufim
mmhfomfionaxppfiedbymsmwmg

Mammalisgxmmtedtoheaswcu’fiammcnhwewmkmbewfom‘ mdmcuimfim
spaificafinmmhmindfiorahovewkmdmpldcdhnmfim mm.
Paymwbemdelflupannmmafmdumspccinlmmwfw ‘

.Chnckkobc
m‘zimtosuppflcrundGemSmeRwflng. Lureleasctobepmvidedfixma

‘ ummue.
Bdmedueupanmmptafimafpmjua. Lieareluscforfnnprojectmbesimd mm Once
mxeiss‘medhbemmubmumm wmawmwfllmn aminimumchaxgc
oI'ZSVoandmaybcmbjeamlooeéafflwmmofihemu-aa

Anahean’mordefiafiann'omabovespwficafimsinvolvingmm, willbe mcdoniyupon
wn'rmntdus, mdwfllbemeuamchngcommdabowmcmlc An conumwl
upvnnidmuorddaysboyondmmm Omlawfifixeandadn Mum
abovewart wmkmonmmficLfibimyhmwmnboun krobcmkmoutby
GmSmcRod‘mg

We mo}: fem to doing business wimyon.
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EXHIBIT B- GEM STATE ROOFING & ASPHALT MAINTENANCE, INC. VALLEY 
COUNTY JOBS 

TRADEMARK SETTLEMENT AGREEMENT - 7 
M:\Clients\Gem State Roofing & Asphalt Maintenance - 36211\36211.0003 -Trademark lnfringement\Agreement Final 101705.doc 

EXHIBIT B — GEM STATE ROOFING & ASPHALT MAINTENANCE, INC. VALLEY
COUNTY JOBS

TRADEMARK SETTLEMENT AGREEMENT — 7

M:\Clicnts\Gem State Roofing & Asphalt Maintenance - 3621 1\3621 1,0003 - Trademark Infringement\Agreement Final 101 705.doc
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Brundage Realty, 118 N Main, Donnelly, l • ho 83638 07/28/04 Invoice 
#1738 -

Norm & Robert Haliday, 180 Shadow Tailo Between Cascade and 
Donnelly, Id 09/10/04 and 10/27103 lnvoic #3956 &1606 

Carl Thompson 365 Knights Rd, McCall, l 09/30/02 Estimate #3558 · 

Craig Mozkis 14135 Jefferson Rd. McCall 83638 06/29104 &timate 
#3874 

DickDannody, ForestHayesMcCal(,0912 V4 Invoice #1774 

Ellsworth Constroction 254 McCall Id 10/J · 103 Invoice # 1122 

Dale Bergeson 1211 Boro~s New Meadow, ld05/17104 Invoice #1693 

Mike Churchill 300 Mission St. McCall Id '9/30/02 Estimate #3557 

Richard Harvey 255 Brook Dr. McCall Id 10 15/03 Estimate #3712 

Perception Construction, Rick Winkeller, 02 11/05 Off plans Estimate 
#-4050 

State Wide Construction, Brian Warner, 7/2 .'/04 Invoice# 1740 

Scott McDaniels, LarMac, McCall Id 07/01/i · 4 Repeat Customer, lnvice 
#3885 

Scott Jones, 4902 Blue Grass 04/30/05 Esti [te # 4130 

Rocky Mountain CTR. 3580 Warren Wagon 'Rd. 10/21102 Invoice 3562 

World Marc out of Washington Bid work in 'cCall 05/01102 Estimate# 
3477 

John Dahl 2450 Sheri Lane McCall, Long ti efriendwe have worked for 
in 03 and 04. 

Berry Bloom Meadow Creed in 1998 under 
different invoice than above. 

Forrester's, Lynn Mitchell, long time friend and on in 03 and 04 

Brundage Realty, 118 N. Main, Donnelly, I ho 83638 07/28/04 Invoice

# I 738

Norm & Robert Haliday, 180 Shadow Tailor Between Cascade and
Donnelly, Id 09/10/04 and 1 0/27/03 Invoicfi #3956 &1606

Carl Thompson 365 Knights Rd, McCall, Id 09/30/02 Estimate #3558
‘

Craig Mozkz‘s 14135 Jqferson Rd. McCall Id83638 06/29/04 Estimate
#3874

Dick Darmody, Forest Hayes McCall, 09/28/04 Invoice #1 774

Ellsworth Construction 254 McCall Id 10/19/03 Invoice # 1122

Dale Bergeson 121 1 Baro fs New Meadow: , Id 05/1 7/04 Invoice #1693

Mike Churchill 300 Mfsfion St. McCall Id 09/30/02 Estimate #3557

RichardHarvey 255 Brook Dr. McCall Id 10 15/03 Estimate #3712

Perception Constmction, Rick Winkeller, 02 11/05 Oflplans Estimate

#4050

State Wide Construction, Brian Warner, 7/28/04 Invoice # I 740

Scott McDaniels. LarMac, McCall Id 07/01/04 Repeat Customer. Invice

#3885

Scott Jones, 4902 Blue Grass 04/30/05 Estimfte # 4130

Roclgz Mountain CTR, 358.0 Warren Wagon Rd 10/21/02 Invoice 3562

WorldMarc out of Washingion Bid work in McCall 05/01/02 Estimate #

3477

John Dahl 2450 Sheri Lane McCall, Long timefi-iend we have warkedfor
in 03 and 04.

Berry BIoom Meaww Creed in 1998 under Ellsworth Construction
difi‘erent invoice than above.

Forrester 's, Lynn Mtchell, long timefiiend qfl'and an in 03 and 04
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EXHIBIT C - PHOTOGRAPH OF GEM STATE ROOFING & ASPHALT LOGO ON 
SERVICE VEHICLES 

TRADEMARK SETTLEMENT AGREEMENT - 8 
M:\Clients\Gem State Roofing & Asphalt Maintenance - 36211\36211.0003 - Trademark Infringement\Agreement Final JO 1705 doc 

EXHIBIT C - PHOTOGRAPH OF GEM STATE ROOFING & ASPHALT LOGO ON
SERVICE VEHICLES

TRADEMARK SETTLEMENT AGREEMENT - 8

M:\Clicnts\Gem State Roofing & Asphalt Maintenance - 3621 I\3621 1.0003 — Trademark InfringemenfiAgreement Final 101705 doc
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EXHIBIT D- PHOTOGRAPH OF GEM STATE ROOFING, INC. LOGO ON SERVICE 
VEHICLE 

TRADEMARK SETTLEMENT AGREEMENT - 9 
M:\Clients\Gem State Roofing & Asphalt Maintenance - 36211\3621 J .0003 -Trademark Infringement\Agreement Final I 01705 .doc 

EXHIBIT D - PHOTOGRAPH OF GEM STATE ROOFING, INC. LOGO ON SERVICE
VEHICLE

TRADEMARK SETTLEMENT AGREEMENT — 9
M:\Clients\Gem State Roofing & Asphalt Maintenance - 3621 1\3621 I .0003 - Trademark Infringement\Agreement Final 101705.doc
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DEFENDANT’S ANSWER TO PLAINTIFF’S COMPLAINT - 1 

Terri Pickens Manweiler, ISB No. 5828 
Shannon Pearson, ISB No. 10027 
PICKENS COZAKOS, P.A. 
398 S. 9th Street, Suite 240 
P.O. Box 915 
Boise, Idaho 83701 
Telephone:  208.954.5090 
Facsimile:  208.954.5099 
terri@pickenslawboise.com 
shannon@pickenslawboise.com 
 
Attorneys for Defendant 

 
IN THE DISTRICT COURT OF THE FOURTH JUDICAL DISTRICT OF THE 

STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
 
  

 
GEM STATE ROOFING, INCORPORATED, 
 

Plaintiff, 
 

v. 
 
UNITED COMPONENTS, 
INCORPORATED, dba GEM STATE 
ROOFING, 
 

Defendant. 
 

 
Case No. CV01-18-13437 
 
DEFENDANT’S ANSWER TO 
PLAINTIFF’S COMPLAINT 

 

 
Defendant, United Components, Incorporated, dba Gem State Roofing (“Defendant”), by 

and through its counsel of record, Pickens Cozakos, P.A., hereby answers Plaintiff’s Complaint 

as follows: 

FIRST DEFENSE 

Defendant denies each and every allegation not specifically admitted in this Answer. 

SECOND DEFENSE 

Plaintiff’s Complaint fails to state a cause of action against Defendant in which relief can 

be granted. 

Electronically Filed
8/8/2018 2:58 PM
Fourth Judicial District, Ada County
Christopher D. Rich, Clerk of the Court
By: Katee Hysell, Deputy Clerk
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DEFENDANT’S ANSWER TO PLAINTIFF’S COMPLAINT - 2 

RESPONSE TO ALLEGATIONS 

1. In response to paragraph 1 of Plaintiff’s Complaint, Defendant admits the 

allegations contained therein.  

2. In response to paragraph 2 of Plaintiff’s Complaint, Defendant admits the 

allegations contained herein.  

3. In response to paragraph 3 of Plaintiff’s Complaint, Defendant admits the 

allegations contained therein. 

4. In response to paragraph 4 of Plaintiff’s Complaint, Defendant admits the 

allegations contained therein.  

5. In response to paragraph 5 of Plaintiff’s Complaint, Defendant admits the 

allegations contained therein.  

6. In response to paragraph 6 of Plaintiff’s Complaint, Defendant admits the Idaho 

Secretary of State has record of a Certificate of Assumed Business Name being filed on August 

12, 1997, deny remainder of allegations because Defendant is without knowledge as to who filed 

the Certificate of Assumed Business Name and the purpose for filing the Certificate of Assumed 

Business Name.  

7. In response to paragraph 7 of Plaintiff’s Complaint, Defendant neither admit nor 

denies, as the document speaks for itself.  

8. In response to paragraph 8 of Plaintiff’s Complaint, Defendant is without 

sufficient knowledge to either admit or deny, thus denied.  

9. In response to paragraph 9 of Plaintiff’s Complaint, Defendant denies the 

allegations contained therein.  
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DEFENDANT’S ANSWER TO PLAINTIFF’S COMPLAINT - 3 

10. In response to paragraph 10 of Plaintiff’s Complaint, Defendant is without 

sufficient knowledge to either admit or deny because it was not a party to the Settlement 

Agreement, notwithstanding the forgoing, the document speaks for itself.  

11. In response to paragraph 11 of Plaintiff’s Complaint and paragraphs 11(a)-(e) of 

Plaintiff’s Complaint, Defendant is without sufficient knowledge to either admit or deny because 

it was not a party to the Settlement Agreement, notwithstanding the forgoing, the document 

speaks for itself. 

12. In response to paragraph 12 of Plaintiff’s Complaint, Defendant is without 

sufficient knowledge to either admit or deny because it was not a party to the Settlement 

Agreement, notwithstanding the forgoing, the document speaks for itself. 

13. In response to paragraph 13 of Plaintiff’s Complaint, Defendant neither admits 

nor denies, the document speaks for itself.  

14. In response to paragraph 14 of Plaintiff’s Complaint, Defendant neither admits 

nor denies, the document speaks for itself.  

15. In response to paragraph 15 of Plaintiff’s Complaint, Defendant states the 

Amendment of Certificate of Assumed Business Name speaks for itself, denies remainder of 

allegations contained therein.  

16. In response to paragraph 16 of Plaintiff’s Complaint, Defendant denies the 

allegations contained therein. 

17. In response to paragraph 17 of Plaintiff’s Complaint, Defendant neither admits 

nor denies, the document speaks for itself.  

18. In response to paragraph 18 of Plaintiff’s Complaint, Defendant neither admits 

nor denies, the document speaks for itself. 
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DEFENDANT’S ANSWER TO PLAINTIFF’S COMPLAINT - 4 

19. In response to paragraph 19 of Plaintiff’s Complaint, Defendant denies the 

allegations contained therein. 

20. In response to paragraph 20 of Plaintiff’s Complaint, Defendant denies the 

allegations contained therein.  

21. In response to paragraph 21 of Plaintiff’s Complaint, Defendant denies the 

allegations contained therein. 

22. In response to paragraph 22 of Plaintiff’s Complaint, Defendant denies allegations 

contained therein.  

23. In response to paragraph 23 of Plaintiff’s Complaint, Defendant restates its 

responses to paragraphs 1-22 as if fully set forth herein. 

24. In response to paragraph 24 of Plaintiff’s Complaint, Defendant is not a party to 

the Settlement Agreement, thus deny the allegations.  

25. In response to paragraph 25 of Plaintiff’s Complaint, Defendant is not a party to 

the Settlement Agreement, thus deny the allegations. 

26. In response to paragraph 26 of Plaintiff’s Complaint, Defendant is not a party to 

the Settlement Agreement, thus deny the allegations. 

27. In response to paragraph 27 of Plaintiff’s Complaint, Defendant is not a party to 

the Settlement Agreement, thus deny the allegations. 

28. In response to paragraph 28 of Plaintiff’s Complaint, Defendant is not a party to 

the Settlement Agreement, thus deny the allegations. 

29. In response to paragraph 29 of Plaintiff’s Complaint, Defendant restates its 

responses to paragraphs 1-28 as if fully set forth herein. 
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DEFENDANT’S ANSWER TO PLAINTIFF’S COMPLAINT - 5 

30. In response to paragraph 30 of Plaintiff’s Complaint, Defendant asserts that the 

allegation calls for a legal conclusion, thus Defendant denies the allegations contained therein. 

31. In response to paragraph 31 of Plaintiff’s Complaint, Defendant is not a party to 

the Settlement Agreement, thus deny the allegations. 

32. In response to paragraph 32 of Plaintiff’s Complaint, Defendant is not a party to 

the Settlement Agreement, thus deny the allegations. 

33. In response to paragraph 33 of Plaintiff’s Complaint, Defendant is not a party to 

the Settlement Agreement, thus deny the allegations. 

34. In response to paragraph 34 of Plaintiff’s Complaint, Defendant restates its 

responses to paragraphs 1-33 as if fully set forth herein. 

35. In response to paragraph 35 of Plaintiff’s Complaint, Defendant denies the 

allegations contained therein, Plaintiff’s common law trademark expired on May 2, 2012. 

36. In response to paragraph 36 of Plaintiff’s Complaint, Defendant denies the 

allegations contained therein. 

37. In response to paragraph 37 of Plaintiff’s Complaint, Defendant denies the 

allegations contained therein. 

38. In response to paragraph 38 of Plaintiff’s Complaint, Defendant denies the 

allegations contained therein, Plaintiff’s trademark expired on May 2, 2012. 

39. In response to paragraph 39 of Plaintiff’s Complaint, Defendant denies the 

allegations contained therein. 

40. In response to paragraph 40 of Plaintiff’s Complaint, Defendant restates its 

responses to paragraphs 1-39 as if fully set forth herein. 

000052



DEFENDANT’S ANSWER TO PLAINTIFF’S COMPLAINT - 6 

41. In response to paragraph 41 of Plaintiff’s Complaint, Defendant denies the 

allegations contained therein. 

42. In response to paragraph 42 of Plaintiff’s Complaint, Defendant denies the 

allegations contained therein. 

43. In response to paragraph 43 of Plaintiff’s Complaint, Defendant denies the 

allegations contained therein. 

44. In response to paragraph 44 of Plaintiff’s Complaint, Defendant denies the 

allegations contained therein.  

45. In response to paragraph 45 of Plaintiff’s Complaint, Defendant restates its 

responses to paragraphs 1-44 as if fully set forth herein. 

46. In response to paragraph 46 of Plaintiff’s Complaint, Defendant denies the 

allegations contained therein.  

47. In response to paragraph 47 of Plaintiff’s Complaint, Defendant denies the 

allegations contained therein.  

48. In response to paragraph 48 of Plaintiff’s Complaint, Defendant denies the 

allegations contained therein.  

49. In response to paragraph 49 of Plaintiff’s Complaint, Defendant denies the 

allegations contained therein. 

50. In response to paragraph 50 of Plaintiff’s Complaint, Defendant denies the 

allegations contained therein. 

51. In response to paragraph 51 of Plaintiff’s Complaint, Defendant restates its 

responses to paragraphs 1-50 as if fully set forth herein. 
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DEFENDANT’S ANSWER TO PLAINTIFF’S COMPLAINT - 7 

52. In response to paragraph 52 of Plaintiff’s Complaint, Defendant denies the 

allegations contained therein. 

53. In response to the prayer for relief, to the extent that Plaintiff’s prayer attempts to 

allege or state claims for relief against Defendant, Defendant denies the contents of the prayer in 

its entirety.  

FIRST AFFIRMATIVE DEFENSE 

As a first affirmative defense, Defendant alleges that Plaintiff’s claims are barred in 

whole or in part, by the doctrines of laches, waiver, estoppel, and/or unclean hands. 

SECOND AFFIRMATIVE DEFENSE 

As a second affirmative defense, Defendant alleges Plaintiff failed to mitigate its 

damages, if any. 

THIRD AFFIRMATIVE DEFENSE 

As a third affirmative defense, Defendant alleges Plaintiff’s damages, if any, were caused 

by intervening, superseding, or other causes. 

FOURTH AFFIRMATIVE DEFENSE 

As a fourth affirmative defense, Defendant alleges it is not a party to the Settlement 

Agreement, thus Counts I, II, V, and VI do not apply to Defendant because Plaintiff has failed to 

name the real party in interest.  

FIFTH AFFIRMATIVE DEFENSE 

As a fifth affirmative defense, Defendant alleges Plaintiff’s trademark expired on May 2, 

2012, thus Plaintiff does not have a valid trademark and Count III cannot be sustained. 
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DEFENDANT’S ANSWER TO PLAINTIFF’S COMPLAINT - 8 

SIXTH AFFIRMATIVE DEFENSE 

As a sixth affirmative defense, Defendant alleges its “First Use” of the trademark is prior 

to Plaintiff’s “First Use”, thus Defendant’s use of the trademark prevails.  

SEVENTH AFFIRMATIVE DEFENSE 

 As a seventh affirmative defense, Defendant allege it has acted in good faith.  

RESERVATION 

Defendant reserves the right, after discovery, to amend its Answer to add additional 

affirmative defenses supported by the facts, and a failure to include all such defenses in this 

Answer shall not be deemed a waiver of any right to further amend this Answer. 

REQUEST FOR ATTORNEY’S FEES 

Defendant hereby requests that it be awarded attorney fees and costs incurred herein 

pursuant to Idaho Code §§ 12-120, 12-121, and Rule 54 of the Idaho Rules of Civil Procedure. 

WHEREFORE, having fully answered Plaintiff’s Complaint, Defendant prays as 

follows: 

1. That the Complaint be dismissed with prejudice and Plaintiff takes nothing 

thereunder; 

2. That Defendant be awarded its attorney fees and costs incurred herein; and 

3. For such other and further relief as the Court may deem just and equitable. 

DATED:  August 8, 2018.  
 

PICKENS COZAKOS, P.A. 
 
By /s/ Terri Pickens Manweiler    

Terri Pickens Manweiler, Of the Firm 
Attorneys for Defendant 
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DEFENDANT’S ANSWER TO PLAINTIFF’S COMPLAINT - 9 

CERTIFICATE OF SERVICE 
 

I HEREBY CERTIFY that on August 8, 2018, I electronically served the foregoing 
document using the iCourt E-File system, which sent a Notice of Electronic Filing to the following 
persons: 
 
Ryan T. McFarland 
McFarland Ritter PLLC 
P.O. Box 1335 
Meridian, ID  83680 
 

  First Class Mail   
  Facsimile – 208.895.1270 
  Hand Delivery 
  iCourts – ryan@mcfarlandritter.com 
 

 
 /s/ Terri Pickens Manweiler   
Terri Pickens Manweiler 
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McFarland Ritter PLLC 
Ryan T. McFarland, ISB No. 7347 
P.O. Box 1335 
Meridian, ID 83680 
Telephone: 208.895.1291 
Facsimile: 208.895.1270 
Email: ryan@mcfarlandritter.com 

Attorneys for Plaintiff 

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 

GEM STATE ROOFING, INCORPORATED,) 

Plaintiff, 

vs. 

UNITED COMPONENTS, 
INCORPORATED, DBA GEM STATE 
ROOFING; 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

---------------- ) 

Case No. CV0l-18-13437 

AFFIDAVIT OF RY ANT. 
MCFARLAND IN SUPPORT OF 
MOTION TO COMPEL 

Ryan T. McFarland, being first duly sworn upon oath, deposes and says: 

1. I am an attorney with the law firm of McFarland Ritter PLLC, counsel ofrecord 

for Plaintiff Gem State Roofing, Incorporated ("Gem State") in the above referenced matter. I 

make this Affidavit based upon my own personal knowledge. 

2. Attached hereto as Exhibit A is a true and correct copy of a cease and desist letter 

I caused to be mailed to United Components, Incorporated ("UCI") on or about June 22, 2018. 

3. Attached hereto as Exhibit Bis a portion of (as required by IRCP 33(c)(2)) 

Plaintiff Gem State Roofing, Incorporated' s First Set of Interrogatories, Requests for Production 

AFFIDAVIT OF RYANT. MCFARLAND IN SUPPORT OF MOTION TO 
COMPEL- I 

Electronically Filed
1/28/2019 4:11 PM
Fourth Judicial District, Ada County
Phil McGrane, Clerk of the Court
By: Katee Hysell, Deputy Clerk

McFarland Ritter PLLC
Ryan T. McFarland, ISB No. 7347

P.O. Box 1335

Meridian, ID 83680

Telephone: 208.895.1291

Facsimile: 208.895.1270

Email: ryan@mcfarlandritter.com

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

GEM STATE ROOFING, INCORPORATED)
) Case No. CV01-18-13437

Plaintiff, )

) AFFIDAVIT OF RYAN T.

vs. ) MCFARLAND IN SUPPORT OF
) MOTION TO COMPEL

UNITED COMPONENTS, )

INCORPORATED, DBA GEM STATE )

ROOFING; )

)

Defendant. )

)

Ryan T. McFarland, being first duly sworn upon oath, deposes and says:

1. I am an attorney with the law firm of McFarland Ritter PLLC, counsel of record

for Plaintiff Gem State Roofing, Incorporated (“Gem State”) in the above referenced matter. I

make this Affidavit based upon my own personal knowledge.

2. Attached hereto as Exhibit A is a true and correct copy of a cease and desist letter

I caused to be mailed to United Components, Incorporated (“UCI”) on or about June 22, 201 8.

3. Attached hereto as Exhibit B is a portion of (as required by IRCP 33(c)(2))

Plaintiff Gem State Roofing, Incorporated’s First Set of Interrogatories, Requests for Production

AFFIDAVIT OF RYAN T. MCFARLAND IN SUPPORT OF MOTION TO
COMPEL - 1 000057



of Documents, and Requests for Admission ("First Set of Discovery Requests") that Gem State 

served on counsel for Defendant UCI on or about September 4, 2018. 

4. Attached hereto as Exhibit C is a true and correct copy of a portion of (as 

required by IRCP 33(c)(2)) Defendant's Answers and Responses to Gem State's First Set of 

Discovery Requests ("First Discovery Responses") served on me on or about October 4, 2018. 

5. Attached hereto as Exhibit Dis a portion of (as required by IRCP 33(c)(2)) 

Plaintiff Gem State Roofing, Incorporated's Second Set oflnterrogatories and Requests for 

Production of Documents ("Second Set of Discovery Requests") that Gem State served on UCI's 

counsel on or about October 17, 2018. 

6. On October 24, 2018, my co-counsel Lori Hickman and I met and conferred with 

UCI's counsel by telephone concerning UCI's First Discovery Responses. 

7. Attached hereto as Exhibit E is a true and correct copy of a portion of ( as required 

by IRCP 33(c)(2)) Defendant's First Supplemental Answers and Responses to Gem State's First 

Set of Discovery Requests ("Supplemental Responses"), served on me on or about November 6, 

2018. 

8. Attached hereto as Exhibit F is a true and correct copy of a portion of (as required 

by IRCP 33(c)(2)) Defendant's Answers and Responses to Gem State' s Second Set of Discovery 

Requests ("Second Discovery Responses"), served on me on or about November 19, 2018. 

9. Attached hereto as Exhibit G is a true and correct copy of the Subpoena Duces 

Tecum I served upon third-party McAlvain Construction Inc. 

10. Attached hereto as Exhibit H are true and correct copies of select pages from the 

deposition transcript of Jeffrey Flynn taken on December 20, 2018. 

AFFIDAVIT OF RYANT. MCFARLAND IN SUPPORT OF MOTION TO 
COMPEL-2 

0f Documents, and Requests for Admission (“First Set of Discovery Requests”) that Gem State

served on counsel for Defendant UCI on or about September 4, 201 8.

4. Attached hereto as Exhibit C is a true and correct copy of a portion of (as

required by IRCP 33(c)(2)) Defendant’s Answers and Responses to Gem State’s First Set of

Discovery Requests (“First Discovery Responses”) served on me on or about October 4, 201 8.

5. Attached hereto as Exhibit D is a portion of (as required by IRCP 33(c)(2))

Plaintiff Gem State Roofing, Incorporated’s Second Set of Interrogatories and Requests for

Production 0f Documents (“Second Set of Discovery Requests”) that Gem State served on UCI’s

counsel on 0r about October 17, 2018.

6. On October 24, 201 8, my co-counsel Lori Hickman and I met and conferred with

UCI’s counsel by telephone concerning UCI’s First Discovery Responses.

7. Attached hereto as Exhibit E is a true and correct copy of a portion of (as required

by IRCP 33(c)(2)) Defendant’s First Supplemental Answers and Responses t0 Gem State’s First

Set of Discovery Requests (“Supplemental Responses”), served on me 0n or about November 6,

2018.

8. Attached hereto as Exhibit F is a true and correct copy of a portion of (as required

by IRCP 33(c)(2)) Defendant’s Answers and Responses to Gem State’s Second Set of Discovery

Requests (“Second Discovery Responses”), served on me on or about November l9, 201 8.

9. Attached hereto as Exhibit G is a true and correct copy of the Subpoena Duces

Tecum I served upon third-party McAlvain Construction Inc.

10. Attached hereto as Exhibit H are true and correct copies of select pages from the

deposition transcript of Jeffrey Flynn taken on December 20, 201 8.

AFFIDAVIT OF RYAN T. MCFARLAND IN SUPPORT OF MOTION TO
COMPEL - 2 000058



11. Attached hereto as Exhibit I are true and correct copies of exhibits from the 

deposition transcript of Jeffrey Flynn taken on December 20, 2018. 

12. In addition to the subpoena served on McAlvain Construction, Inc., I caused ten 

(10) other subpoenas to be served on purported customers of Defendant, including Snow 

Mountain Apartments, Bruce Bothwell, Larry Isham, J. Shay Construction, Casino, Inc., 

Standard Plumbing Supply- Sun Valley, Pioneer West Property Management, Idaho Mountain 

Builders Inc., Brashears & Sons, and ESI Construction Management, LLC. In response, I 

received hundreds of pages of documents, including numerous emails and contracts between 

Defendant and customers regarding work in Blaine County. 

Further your affiant sayeth naught. 

AFFIDAVIT OF RYANT. MCFARLAND IN SUPPORT OF MOTION TO 
COMPEL-3 

1 1. Attached hereto as Exhibit I are true and correct copies of exhibits fi'om the

deposition transcript of Jeffrey Flynn taken on December 20, 2018.

12. In addition to the subpoena served on McAlvain Construction, Inc., I caused ten

(10) other subpoenas to be served on purported customers of Defendant, including Snow

Mountain Apartments, Bruce Bothwell, Larry Isham, J. Shay Construction, Casino, Inc.,

Standard Plumbing Supply ~ Sun Valley, Pioneer West Property Management, Idaho Mountain

Builders Inc., Brashears & Sons, and ESI Construction Management, LLC. In response, I

received hundreds of pages of documents, including numerous emails and contracts between

Defendant and customers regarding work in Blaine County.

Futther your affiant sayeth naught.

I

1H.
T

T. McFarland
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STATE OF IDAHO ) 
) ss 

County of Ada ) 

I, Jayme Danner, a Notary Public, do hereby certify that on thi s ;Jg+l day of January 
2019, personally appeared before me Ryan T. McFarland, who, being by me first duly sworn, 
declared that he is an attorney of record for Plaintiff Gem State Roofing, Incorporated in the 
forego ing action, that he signed the foregoing document, and that the statements therein 
contained are true. 

IN WITNESS WHEREOF, I ha ereunto set my hand and affixed my official seal the 
day and year in this certificate first ab ve 

JAYME DANNER 
NOTARY PUBLIC . STATE OF IDAHO 

COMMISSION NUMBER 58229 
MY COMMISSION EXPIRES 7-26-2023 

Resi ing at: Nampa, Idaho 
My commission expires: July 26, 2023 

AFFIDAVIT OF RYANT. MCFARLAND IN SUPPORT OF MOTION TO 
COMPEL - 4 

STATE OF IDAHO )

) ss

County of Ada )

I. Jayme Danner. a Notary Public, do hereby certify that on this
86‘“

day ofJanuary

2019. personally appeared before me Ryan T. McFarland, who, being by me first duly sworn,

declared that he is an attorney of record for Plaintiff Gem State Roofing, Incorporated in the

foregoing action. that he signed the foregoing document, and that the statements therein

contained are true.

IN WITNESS WHEREOF. I ha ereunto set my hand and affixed my official seal the

day and year in this certificate first above ritten.

MAWM
Nota PJBlidfor Idaho

K

Resi ing at: Nampa, Idaho

My commission expires: July 26, 2023

JAYME DANNER

NOTARY PUBLIC - STATE 0F IDAHO

COMMISSION NUMBER 58229

MY COMMISSION EXPlRES 7-26-2023
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this ~ day of January 2019, I caused to be served a true 
copy of the foregoing AFFIDAVIT OF RYANT. MCFARLAND IN SUPPORT OF MOTION 
TO COMPEL by the method indicated below, and addressed to each of the following: 

PICKENS COZAKOS, P.A. 
Terri Pickens Manweiler 
Shannon Pearson 
398 S. 9th Street, Suite 240 
Boise, ID 83701 
Terri@pickenslawboise.com 
shannon@pickenslawboise.com 

iCourt electronic filing 

AFFIDAVIT OF RYANT. MCFARLAND IN SUPPORT OF MOTION TO 
COMPEL-5 

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that 0n this mbday of January 2019, I caused to be served a true

copy of the foregoing AFFIDAVIT OF RYAN T. MCFARLAND IN SUPPORT 0F MOTION
TO COMPEL by the method indicated below, and addressed to each of the following:

PICKENS COZAKOS, P.A.

Terri Pickens Manweiler

Shannon Pearson iCourt electronic filing

398 S. 9‘“ Street, Suite 240

Boise, ID 83701

Terri@pickenslawboise.com

shannon@pickenslawboise.com

/‘\ /
l

R‘ an W McFarland

AFFIDAVIT OF RYAN T. MCFARLAND IN SUPPORT OF MOTION TO
COMPEL — 5 000061
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22 June 2018

VIA CERTIFIED U.S. MAIL, RETURN RECEIPT REQUESTED
VIA U.S. MAIL
VIA E-MAIL, gemslarerog(ingfangail.com

VIA FAX, 208.388.8461

UNITED COMPONENTS. INCORPORATED, dba Gem State Roofing

Attn: Jeff Flynn, President and Registered Agent

417 Remington, Ste #2

Garden City, Idaho 83714

Re: Gem State-I-Iailey v. Gem State—Boise

Mr. Flynn,

This firm represents Gem State Roofing, Incorporated, an Idaho corporation having its

principal place ofbusiness in Hailey, Idaho (referred to herein as “Gem State-Hailey”). I write in

reference to that Trademark Settlement Agreement (the “Settlement Agreement”) entered into

between your company, United Components, Incorporated, dba Gem State Roofing (herein,

“Gem State-Boise”) and Gem State-Hailey, dated October 20, 2005.

Pursuant to the Settlement Agreement, Gem State-Boise is prohibited from “advertis[ing]

or solicit[ing] business in Blaine County.” Gem State-Boise is further prohibited from

“perform[ing] any services in Blaine County” except warranty or maintenance work, repeat

customer business, and work for a public entity. Gem State-Boise also agreed that if it receives a

request for work in Blaine County that it will direct the work t0 Gem State-Hailey.

Gem State-Hailey has personal knowledge that Gem State-Boise has violated the terms of

the Settlement Agreement, in that Gem State—Boise has bid on and performed numerous roofing

jobs in Blaine County in recent months, including jobs that were almost immediately adjacent to

Gem State-Hailey’s offices. In or about June 2016, Mr. Silvia, President of Gem State-Hailcy

confronted a person (presumably a Gem State-Boise employee) at a Gem State-Boise job site in

Blaine County; rather than explain Gem State-Boise’s presence, that person tried to expose his

genitals to Mr. Silvia. The message was received: Gem State-Boise is not concerned about Gem
State-Hailey’s rights under the Settlement Agreement.

Not only has Gem State-Boise been flaunting (figuratively and literally) its disregard of

Gem State-I—Iailey’s rights, but the work Gem State-Boise has been doing is substandard, t0 the

detriment of Gem State-Hailey’s reputation. Customers and building authorities have mistakenly

contacted Gem State—Hailey with complaints about Gem Statc—Boise’s work and requests for

corrections of that substandard work.

MCFARLAN Dnrrrmcom P.O. Box 1335 MERIDIAN, IDA Im 83680 RYANGLIcrAIlLANDIlnTEn£DM r. 203.789.1643 r. 205.895.1270
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Demand is hereby made that Gem State-Boise cease violating the Settlement Agreement,

abide by the Settlement Agreement temls, and agree to make Gem State-I-Iailey whole.

Specifically, Gem State-Hailey demands the following:

1. No later than July 2, 201 8, Gem State-Boise cease, immediately and permanently,

from all work in Blaine County, and manifest that it has permanently stopped by

signing an affidavit under oath to that effect.

No later than July 2, 2018, Gem State-Boise provide Gem State-Hailey, via the

undersigned, a copy of all invoices that relate in any way to work done by Gem
State-Boise in Blaine County, since October 20, 2005, regardless of whether Gem
State—Boise believes such work is authorized under the Settlement Agreement.

Following review of this information, Gem State—Hailey will calculate its

damages from Gem State-Boise’s breach ofthe Settlement Agreement and from

injuries to Gem State-Hailey’s reputation, and will make further demand on Gem
State-Boise accordingly.

Please be advised that if I have not heard from Gem State-Boise by July 2, 2018, Gem
State-Hailey will assume that Gem State-Boise does not intend to comply and reserves the right

to seekjudicial assistance in this matter, without fimher notice to you. This letter is sent in an

effort to resolve a dispute short of litigation, but Gem State-Hailey does not waive any of its

rights hereby.

SiTerely.
1' dr—
fifiMeFa/dénd
egal Counsel

m
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McFarland Ritter PLLC
Ryan T. McFarland, ISB N0. 7347

P.O. Box 1335

Meridian, ID 83680

Telephone: 208.895.1291

Facsimile: 208.895.1270

Email: ryan@mcfarlandritter.com

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

GEM STATE ROOFING, INCORPORATED,)
) Case No. CV01-18-13437

Plaintiff, )

) PLAINTIFF GEM STATE ROOFING,
vs. ) INCORPORATED'S FIRST SET OF

) INTERROGATORIES, REQUESTS FOR
UNITED COMPONENTS, ) PRODUCTION OF DOCUMENTS, AND
INCORPORATED, dba GEM STATE ) REQUESTS FOR ADMISSION
ROOFING, )

)

Defendant. )

)

TO DEFENDANT UNITED COMPONENTS, INCORPORATED, dba GEM STATE

ROOFING:

Plaintiff GEM STATE ROOFING, INCORPORATED ("Plaintiff" or "Gem State"), by

and through its attorneys of record, McFarland Ritter PLLC, hereby require You to answer and

respond t0 the following Interrogatories, Requests for Production of Documents and Requests for

Admission under oath within thirty (30) days after service hereof, in the manner prescribed by

Rules 33, 34 and 36 of the Idaho Rules of Civil Procedure.

PLAINTIFF GEM STATE ROOFING, INCORPORATED'S FIRST SET OF
INTERROGATORIES, REQUESTS FOR PRODUCTION OF DOCUMENTS, AND
REQUESTS FOR ADMISSION - 1
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requires that a party may not give lack of information or knowledge as a reason for failing t0

admit or deny except under certain limited and specified conditions. Further, pursuant t0 Rule

36, Requests for Admission not answered under oath within thirty (30) days of service will be

deemed admitted.

DEFINITIONS

As used throughout these Discovery Requests:

1. The term “documents” shall mean and include any and all:

(a) Tangible things or items, whether handwritten, typed, printed, tape recorded,

electronically recorded, videotape recorded, Visually reproduced, stenographically reproduced or

reproduced in any other manner;

(b) Originals and all copies of any and all communications;

(c) Writings of any kind 0r type whatsoever;

(d) Books and pamphlets;

(e) Microtape, microfilm, photographs, movies, records, recordings, tape

recordings, computer disks, and videotape recordings, stenographically or otherwise reproduced;

(f) Diaries and appointment books;

(g) Cables, wires, memoranda, reports, notes, minutes, e-mail and inter-office

communications;

(h) Letters and correspondence;

(i) Drawings, blueprints, sketches and charts;

(j) Contracts or agreements;

(k) Other legal instruments 0r official documents;

(1) Published material of any kind;

PLAINTIFF GEM STATE ROOFING, INCORPORATED’S FIRST SET OF

INTERROGATORIES, REQUESTS FOR PRODUCTION OF DOCUMENTS, AND
REQUESTS FOR ADMISSION - 3
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(m) Vouchers, receipts, invoices, bills, orders, billings and checks;

(n) Investigation 0r incident reports;

(o) Files and records;

(p) Notes or summaries 0f conferences, meetings, discussions, interviews or

telephone conversations or messages; and

2.

(q) Drafts or draft copies of any 0fthe above.

The term “identify” when referring to an individual, corporation or other entity,

shall mean to set forth:

3.

(a) The name;

(b) Present or last known address and telephone number; and

(c) If a corporation, the principal place 0f business.

The term “identify” when referring to a conversation means to state with respect

to that conversation the date, the participants, the place and the substance of the conversation.

4. The term “identify” when referring t0 a document shall mean t0 set forth:

(a) The name of the document;

(b) The contents ofthe document;

(c) The author of the document;

(d) The date of the document;

(e) The document’s present location and the name of its custodian;

(f) The nature and substance of the document with sufficient particularity to

enable it to be subpoenaed; and

(g) Whether it will be voluntarily made available for inspection and copying.

PLAINTIFF GEM STATE ROOFING, INCORPORATED'S FIRST SET OF
INTERROGATORIES, REQUESTS FOR PRODUCTION OF DOCUMENTS, AND
REQUESTS FOR ADMISSION - 4
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5. The term “Gem State” means and refers to Plaintiff herein, Gem State Roofing,

Incorporated, and its officers, directors, agents, representatives, employees, attorneys, insurers

and every person acting or purporting to act, or who has ever acted or purported t0 act, on Gem

State’s behalf.

6. The term “You” means Defendant United Components, Incorporated ("UCI"),

Your officers, directors, agents, representatives, employees, attorneys, insurers, and every person

acting or purporting to act, or who has ever acted or purported to act on Your behalf (hereinafter,

“Defendant” or “UCI”). “You” means also the person or persons responding to these requests.

“Your” refers to the same persons to which “You” refers.

7. “Tangible things” means any obj ect, property or thing of a corporeal nature which

is not otherwise subsumed and included under the term “documents” as hereinabove defined.

8. “Persons” means and includes any natural person, partnership, corporation, joint

venture, unincorporated association, governmental entity (or agency or board thereof), quasi-

public entity or other form of entity, and any combinations thereof.

9. The term “Complaint” means the Complaint filed by Plaintiff on July 20, 2018, in

the Fourth Judicial District of the State of Idaho, in and for the County of Ada, Case No.

CV01-1 8-13437.

10. The term “Answer” means Defendant‘s Answer t0 Plaintiff‘s Complaint filed by

You on or about August 8, 2018, in the Fourth Judicial District of the State of Idaho, in and for

the County of Ada, Case N0. CV01-1 8-13437.

11. The term “Settlement Agreement” means the Trademark Settlement Agreement

entered into by and between Gem State and Gem State Roofing & Asphalt Maintenance, Inc. in

October 2005.

PLAINTIFF GEM STATE ROOFING, INCORPORATED'S FIRST SET OF
INTERROGATORIES, REQUESTS FOR PRODUCTION OF DOCUMENTS, AND
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12. Masculine pronouns shall not connote any particular gender but shall be taken to

mean masculine, feminine or neutral gender, as the appropriate case may be.

13. All requests for documents assume that the documents are either in Your

possession or control as the term “You” and “Your” is defined.

INTERROGATORIES

INTERROGATORY NO. 1: Please identify each person who has assisted in, participated

in, prepared any information for, supplied any information for, 0r has been relied upon in

preparing the responses given to these Discovery Requests.

INTERROGATORY NO. 2: Please identify each and every person known to You who

has knowledge of, or who purports to have knowledge of, the facts in this case, including all

facts related to the allegations and claims set forth in the Complaint and the answers and

defenses set forth in the Answer. In answering this Interrogatory, please set forth the names,

current employer(s), business and home address and telephone number of all persons identified,

as well as a detailed account of what knowledge each such person has, or purports to have, with

regard to the facts of the case.

INTERROGATORY NO. 3: Please identify any and all documents, diaries, calendars,

notes, journals, reports, records, statements, writings 0r any other such items created by You or

at Your direction, which were made prior t0, contemporaneously with, or after the alleged events

which are the subject of the Complaint and Your Answer.

FNTERROGATORY NO. 4: Please describe in detail any and all communications You or

Your agents have ever had with Gem State, whether said communications were written or oral or

otherwise. For each communication, identify its date, all persons present at the time it occurred

or was made, and the identities of all persons with knowledge or copies of such communications.

PLAINTIFF GEM STATE ROOFING, INCORPORATED'S FIRST SET OF
INTERROGATORIES, REQUESTS FOR PRODUCTION OF DOCUMENTS, AND
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REQUEST FOR PRODUCTION N0. 6: Please produce all correspondence or other

documents or tangible things exchanged between You and any customer You have ever had in

Blaine County, Idaho, including any and all customer feedback, complaints or opinions

regarding any work You performed for them.

REQUEST FOR PRODUCTION NO. 7: Please produce all correspondence or other

documents or tangible things exchanged between You and any potential customer — including

any person or entity You have submitted a roofing bid or roofing services solicitation to — You

have ever had in Blaine County, Idaho, including any and all customer feedback, complaints or

opinions regarding any work You performed for them.

REQUEST FOR PRODUCTION NO. 8: Please produce all documents that support or

relate in any manner to Your Response to Interrogatory No. 3.

REQUEST FOR PRODUCTION NO. 9: Please produce all documents that support or

relate in any manner to Your Response to Interrogatory No. 4.

REQUEST FOR PRODUCTION NO. 10: Please produce all documents that support or

relate in any manner to Your Response to Interrogatory No. 5.

REQUEST FOR PRODUCTION NO. l l: Please produce all documents that support 0r

relate in any manner to Your Response to Interrogatory No. 6.

REQUEST FOR PRODUCTION NO. 12: Please produce all documents that support or

relate in any manner to Your Response to Interrogatory No. 7.

REQUEST FOR PRODUCTION NO. l3: Please produce all documents that support 0r

relate in any manner to Your Response to Interrogatory No. 8.

REQUEST FOR PRODUCTION N0. I4: Please produce all documents that support 0r

relate in any manner to Your Response to Interrogatory No. 9.

PLAINTIFF GEM STATE ROOFING, INCORPORATED'S FIRST SET OF
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REQUEST FOR ADMISSION NO. 9: Admit that JeffFlynn is and has been the

President of UCI since October 201 1.

REQUEST FOR ADMISSION NO. 10: Admit that You are doing business under the

assumed business name "Gem State Roofing."

REQUEST FOR ADMISSION NO. l l: Admit that You filed with the Idaho Secretary of

State an Application of Registration of Assignment of a design mark with the words "Gem State

Roofing", wherein Gem State Roofing & Asphalt Maintenance, Inc. is the assignor and UCI is

the assignee.

REQUEST FOR ADMISSION NO. l2: Admit that since 2016, You have advertised,

solicited, bid on, and performed roofing work in Blaine County under the assumed business

name "Gem State Roofing."

REQUEST FOR ADMISSION NO. l3: Admit that customers in Blaine County have

confused Your roofing work with Gem State's roofing work, and vice versa.

REQUEST FOR ADMISSION NO. l4: Admit that Gem State has a reputation for quality

roofing services in Blaine County.

REQUEST FOR ADMISSION NO. 15: Admit that You have benefited and are

continuing to benefit from the reputation ofthe name "Gem State Roofing” in Blaine County.

REQUEST FOR ADMISSION NO. 16: Admit that Gem State has demanded in writing

that You cease conducting Your roofing business in Blaine County.

REQUEST FOR ADMISSION NO. 17: Admit that despite Gem State’s written demands

that You cease conducting Your roofing business in Blaine County, You continue to advertise,

solicit, bid on, and perform roofing work in Blaine County.

PLAINTIFF GEM STATE ROOFING, INCORPORATED'S FIRST SET OF
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REE QUEST FOR ADMISSION N0. 24: Admit that Exhibit H attached hereto is a true

and correct copy of Gem State Roofing & Asphalt Maintenance Inc.'s Annual Report Form filed

with the Idaho Secretary of State on March 16, 201 1, with Jeff Flynn identified as Director.

REQUEST FOR ADMISSION N0. 25: Admit that Exhibit I attached hereto is a true and

correct copy of Cancellation or Amendment of Certificate of Assumed Business Name filed with

the Idaho Secretary of State on October 26, 201 1, which deletes Gem State Roofing & Asphalt

Maintenance, Inc. as the entity doing business under the assumed business name "Gem State

Roofing" and adds You as the entity doing business under that assumed business name.

REQUEST FOR ADMISSION NO. 26: Admit that JeffFlynn, as President, signed

Exhibit I (Amendment of Certificate of Assumed Business Name) on Your behalf.

REQUEST FOR ADMISSION NO. 27: Admit that Exhibit J attached hereto is a true and

correct copy of Your Articles of Incorporation filed with the Idaho Secretary of State on October

25, 201 1.

REQUEST FOR ADMISSION N0. 28: Admit that Exhibit K attached hereto is a true

and correct copy of Idaho Secretary of State Business Entity status information for Gem State

Roofing & Asphalt Maintenance, Inc, indicating that it was administratively dissolved August 7,

2012.

DATED THIS 4th day of September 2018.

By /s/Rvan T. McFarland

Ryan T. McFarland, ISB No. 7347

Attorney for Plaintiffs

PLAINTIFF GEM STATE ROOFING, INCORPORATED'S FIRST SET OF
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Terri Pickens Manweiler, ISB No. 5828

Shannon Pearson, ISB No. 10027

PICKENS COZAKOS, P.A.

398 S. 9th Street, Suite 240

P.O. Box 915

Boise, Idaho 83701

Telephone: 208.954.5090

Facsimile: 208.954.5099
te'

7i ickenslawboi‘se.com

shannon@gi‘ckensiawboise.com

Attorneysfor Defendant

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

GEM STATE ROOFING, Case N0. CV01-18-13437

INCORPORATED,
Plaintiff, DEFENDANT’S ANSWERS AND

V. RESPONSES TO PLAINTIFF GEM
STATE ROOFING

UNITED COMPONENTS, INCORPORATED’S FIRST SET OF
INCORPORATED, dba GEM STATE INTERROGATORIES, REQUESTS
ROOFING, FOR PRODUCTION OF

Defendant. DOCUMENTS, AND REQUESTS FOR
ADMISSION

Defendant United Components, Incorporated, dba Gem State Roofing, by and through its

attorney 0f record, Terri Pickens Manweiler of the firm Pickens Cozakos, P.A., answers and

responds t0 PlaintiffGem State Roofing Incorporated’s First Set oflnterrogatories, Requestsfor

Production ofDocuments and Requestsfor Admission, dated September 4, 201 8, pursuant to Rules

26, 33, 34 and 36 of the Idaho Rules of Civil Procedure. Defendant reserves the right to

supplement each and every answer as discovery is undertaken during the course 0fthis case.

GENERAL OBJECTIONS

1. Defendant objects to Plaintiff‘s First Set 0f Interrogatories, Requests for Production

0f Documents and Requests for Admission (hereafter, the “Discovery Requests”), to the extent

DEFENDANT’S ANSWERS AND RESPONSES TO PLAINTIFF GEM STATE ROOFING INCORPORATED’S

FIRST SET OF INTERROGATORIES, REQUESTS FOR PRODUCTION OF DOCUMENTS, AND REQUESTS
FOR ADMISSION, Page 1
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INTERROGATORY N0. 2: Please identify each and every person known to You who

has knowledge of, or who purports to have knowledge of, the facts in this case, including all facts

related to the allegations and claims set forth in the Complaint and the answers and defenses set

forth in the Answer. In answering this Interrogatory, please set forth the names, current

employer(s), business and home address and telephone number of all persons identified, as well as

a detailed account ofwhat knowledge each such person has, or purports to have, with regard to the

facts ofthe case.

ANSWER TO INTERROGATORY N0. 2:

1. Kerri Kuhn, c/o Pickens Cozakos P.A. Ms. Kuhn is the Secretary for Defendant and as

such, has knowledge as to the claims and defenses in this litigation.

2. Jeff Flynn, c/o Pickens Cozakos, P.A. Mr. Flynn is the current registered agent for

Defendant and as such, has knowledge of the claims and defenses in this litigation.

3. Robert Hayden, c/o Pickens Cozakos, P.A. Mr. Hayden is the Vice President for

Defendant and as such, has knowledge as to the claims and defenses in This litigation.

4. Richard Silvia, c/o McFarland Ritter, PLLC. Mr. Silvia is the President for Plaintiff

Gem State Roofing, Incorporated and as such, is likely to have knowledge as to the

claims and defenses in this litigation.

INTERROGATORY NO. 3: Please identify any and all documents, diaries, calendars,

notes, journals, reports, records, statements, writings or any other such items created by You 0r at

Your direction, which were made prior to, contemporaneously with, or after the alleged events

which are the subject ofthe Complaint and Your Answer.

DEFENDANT‘S ANSWERS AND RESPONSES TO PLAINTIFF GEM STATE ROOFING INCORPORATED’S

FIRST SET OF INTERROGATORIES, REQUESTS FOR PRODUCTION OF DOCUMENTS, AND REQUESTS
FOR ADMISSION, Page 3
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ANSWER T0 INTERROGATORY NO. 3: These items do not exist. Defendant reserves

the right to supplement this response pursuant to the Idaho Rules of Civil Procedure and this

Court’s Scheduling Order.

INTERROGATORY NO. 4: Please describe in detail any and all communications You

or Your agents have ever had with Gem State, whether said communications were written or oral

or otherwise. For each communication, identify its date, all persons present at the time it occurred

or was made, and the identities of all persons with knowledge or copies 0f such communications.

ANSWER TO INTERROGATORY NO. 4: Defendant objects to this Interrogatory on the

grounds that it is overly broad in seeking every conversation between the patties. Defendant also

objects on the grounds that this Interrogatory seeks information already in possession of Plaintiff,

as Plaintiff would have been present for any conversations between Defendant and Plaintiff.

INTERROGATORY NO. 5: Please identify every fact which forms the basis of Your

denial that Mr. Silvia has been President of Gem State since 2000, as set forth in paragraph 9 of

Your Answer.

ANSWER TO INTERROGATORY NO. 5: Defendant is without sufficient knowledge t0

know if Mr. Silvia has been president of Gem State since 2000 as it is not a member of Gem State,

does not attend any meetings of Gem State wherein a vote is taken as to who will be president.

INTERROGATORY N0. 6: Please identify every fact which forms the basis of Your

responses in paragraphs 10—12 of Your Answer that "Defendant is without sufficient knowledge

to either admit or deny because it was not a patty to the Settlement Agreement."

AN SWER TO INTERROGATORY NO. 6: Defendant is not a named party to the

settlement agreement; thus, it cannot admit nor deny.

DEFENDANT’S ANSWERS AND RESPONSES TO PLAINTIFF GEM STATE ROOFING INCORPORATED’S

FIRST SET OF INTERROGATORIES, REQUESTS FOR PRODUCTION OF DOCUMENTS, AND REQUESTS

FOR ADMISSION, Page 4
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ESPONSE TO REQUEST FOR PRODUCTION N0. 2: Please see documents produced

herewith bates stamped as DEFENDANT0001-0027.

REQUEST FOR PRODUCTION N0. 3: Please produce all correspondence or other

documents or tangible things exchanged between You and Gem State.

RESPONSE TO REQUEST FOR PRODUCTION N0. 3: Please see documents produced

herewith bates stamped as DEFENDANT0001-0027.

REQUEST FOR PRODUCTION N0. 4: Please produce all agreements or other

documents or tangible things executed or exchanged between You and Gem State Roofing &

Asphalt Maintenance, Inc.

RESPONSE TO REQUEST FOR PRODUCTION NO. 4: No documents exist.

REQUEST FOR PRODUCTION N0. 5: Please produce all applications, assignments,

and/or registrations of any and all trademarks owned or used by UCI.

RESPONSE TO REQUEST FOR PRODUCTION NO. 5: Please see documents produced

herewith bates stamped as DEFENDANT0001-0027.

REQUEST FOR PRODUCTION N0. 6: Please produce A11 correspondence or other

documents or tangible things exchanged between You and any customer You have ever had in

Blaine County, Idaho, including any and all customer feedback, complaints or opinions regarding

any work You performed for them.

RESPONSE TO REQUEST FOR PRODUCTION NO. 6: No documents exist.

REQUEST FOR PRODUCTION NO. ‘7: Please produce all correspondence or other

documents or tangible things exchanged between You and any potential customer — including any

person or entity You have submitted a roofing bid or roofing services solicitation to — You have

DEFENDANT’S ANSWERS AND RESPONSES TO PLAINTIFF GEM STATE ROOFING INCORPORATED’S

FIRST SET OF INTERROGATORIES, REQUESTS FOR PRODUCTION OF DOCUMENTS, AND REQUESTS
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ever had in Blaine County, Idaho, including any and all customer feedback, complaints or opinions

regarding any work You performed for them.

RESPONSE TO REQUEST FOR PRODUCTION NO. 7: No documents exist.

REQUEST FOR PRODUCTION N0. 8: Please produce all documents that support or

relate in any manner to Your Response to Interrogatory No. 3.

RESPONSE TO REQUEST FOR PRODUCTION NO. 8: No documents exist.

REQUEST FOR PRODUCTION N0. 9: Please produce all documents that support 0r

relate in any manner t0 Your Response to Interrogatory No. 4.

RESPONSE T0 REQUEST FOR PRODUCTION NO. 9: No documents exist.

REQUEST FOR PRODUCTION NO. 10: Please produce all documents that support or

relate in any manner to Your Response to Interrogatory No. 5.

RESPONSE TO REQUEST FOR PRODUCTION NO. 10: N0 documents exist.

REQUEST FOR PRODUCTION N0. 11: Please produce all documents that suppoxt or

relate in any manner to Your Response to Interrogatory No. 6.

RESPONSE TO REQUEST FOR PRODUCTION NO. 11: No documents exist.

REQUEST FOR PRODUCTION NO. 12: Please produce all documents that support 0r

relate in any manner to Your Response to Interrogatory No. 7.

RESPONSE T0 REQUEST FOR PRODUCTION NO. 12: N0 documents exist.

REQUEST FOR PRODUCTION NO. 13: Please produce all documents that support 0r

relate in any manner to Your Response to Interrogatory No. 8.

RESPONSE T0 REQUEST FOR PRODUCTION NO. 13: N0 documents exist.

REQUEST FOR PRODUCTION N0. l4: Please produce all documents that support or

relate in any manner to Your Response to Interrogatory No. 9.

DEFENDANT’S ANSWERS AND RESPONSES TO PLAINTIFF GEM STATE ROOFING INCORPORATED’S
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RESPONSE T0 REQUEST FOR ADMISSION NO. 7: Deny.

REQUEST FOR ADMISSION NO. 8: Admit that Jeff Flynn was an officer of Gem

State Roofing & Asphalt Maintenance, lnc., including as Vice President in 0r about December

2004.

RESPONSE TO REQUEST FOR ADMISSION NO. 8: Deny. Defendant is a corporation

and does not have knowledge of Gem State Roofing & Asphalt Maintenance, Inc.’s records.

REQUEST FOR ADMISSION N0. 9: Admit that Jeff Flynn is and has been the

President of UCI since October 201 1.

RESPONSE T0 REQUEST FOR ADMISSION NO. 9: Admit.

REQUEST FOR ADMISSION NO. 10: Admit that You are doing business under the

assumed business name "Gem State Roofing."

RESPONSE T0 REQUEST FOR ADMISSION NO. [0: Deny.

REQUEST FOR ADMISSION N0. 11: Admit that You filed with the Idaho Secretary

of State an Application ofRegistration of Assignment of a design mark with the words "Gem State

Roofing", wherein Gem State Roofing & Asphalt Maintenance, Inc. is the assignor and UCI is the

assignee.

RESPONSE TO REQUEST FOR ADMISSION N0. l l: Deny, Defendant is a corporation

and not capable of filing documents.

REQUEST FOR ADMISSION N0. 12: Admit that since 2016, You have advertised,

solicited, bid 0n, and performed roofing work in Blaine County under the assumed business name

"Gem State Roofing."

RESPONSE TO REQUEST FOR ADMISSION N0. 12: Deny.

DEFENDANT’S ANSWERS AND RESPONSES TO PLAINTIFF GEM STATE ROOFING INCORPORATED’S
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REQUEST FOR ADMISSION NO. 13: Admit that customers in Blaine County have

confused Your roofing work with Gem State's roofing work, and vice versa.

RESPONSE TO REQUEST FOR ADMISSION NO. I3: Deny.

REQUEST FOR ADMISSION NO. 14: Admit that Gem State has a reputation for

quality roofing services in Blaine County.

RESPONSE TO REQUEST FOR ADMISSION NO. l4: Deny, Defendant is without

sufficient knowledge or ability to ask each resident of Blaine County what Gem State’s reputation

is.

REQUEST FOR ADMISSION NO. 15: Admit that You have benefited and are

continuing to benefit from the reputation of the name "Gem State Roofing" in Blaine County.

RESPONSE TO REQUEST FOR ADMISSION NO. 15: Deny.

REQUEST FOR ADMISSION NO. 16: Admit that Gem State has demanded in writing

that You cease conducting Your roofing business in Blaine County.

RESPONSE T0 REQUEST FOR ADMISSION NO. l6: Deny.

REQUEST FOR ADMISSION N0. 17: Admit that despite Gem State's written demands

that You cease conducting Your roofing business in Blaine County, You continue to advertise,

solicit, bid on, and perform roofing work in Blaine County.

RESPONSE TO REQUEST FOR ADMISSION NO. l7: Deny.

REQUEST FOR ADMISSION N0. 18: Admit that Exhibit B attached hereto is a true

and correct copy of the Application for Registration of Assignment 0f Trademark—Service Mark

wherein Gem State Roofing & Asphalt Maintenance, Inc. is assignor and You are assignee of the

design mark that includes the words "Gem State Roofing."

RESPONSE TO REQUEST FOR ADMISSION N0. 18: Admit an Application for

DEFENDANT’S ANSWERS AND RESPONSES TO PLAINTIFF GEM STATE ROOFING INCORPORATED’S
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DATED: October 4, 2018.

PICKENS COZAKOS, P.A.

By /s/ Terri Pickens Manweiler
Terri Pickens Manweiler, Of the Firm
Attorneys for Defendant

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on October 4, 201 8, I electronically served the foregoing

document using the iCourt E-File system, which sent a Notice of Electronic Filing to the following

persons:

Ryan T. McFarland D First Class Mail

McFarland Ritter PLLC D Facsimile — 208.895.1270

P.O. Box 1335 D Hand Delivery

Meridian, ID 83680 E iCourts — [yan@mcfarlandritter:com

/S/ Terri Pickens Manweiler
Terri Pickens Manweiler

DEFENDANT’S ANSWERS AND RESPONSES TO PLAINTIFF GEM STATE ROOFING INCORPORATED’S
FIRST SET OF INTERROGATORIES, REQUESTS FOR PRODUCTION OF DOCUMENTS, AND REQUESTS
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McFarland Ritter PLLC
Ryan T. McFarland, ISB No. 7347

P.O. Box 1335

Meridian, ID 83680

Telephone: 208.895.1291

Facsimile: 208.895. 1 270

Email: ryan@mcfarlandritter.com

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

GEM STATE ROOFING, INCORPORATED.)
) Case No. CV01 «1 8-13437

Plaintiff, )

) PLAINTIFF GEM STATE ROOFING,
vs. )

INCORPORATED'S SECOND SET OF
) INTERROGATORIES AND REQUESTS

UNITED COMPONENTS, ) FOR PRODUCTION OF DOCUMENTS
INCORPORATED, dba GEM STATE )

ROOFING )

)

Defendant. )

T0 DEFENDANT UNITED COMPONENTS, INCORPORATED, dba GEM STATE

ROOFING:

Plaintiff GEM STATE ROOFING, INCORPORATED ("Plaintiff' or "Gem State"), by

and through its attorneys of record, McFarland Ritter PLLC, hereby require You to answer and

respond to the following lnterrogatories and Requests for Production of Documents under oath

within thirty (30) days after service hereof, in the manner prescribed by Rules 33 and 34 of the

Idaho Rules of Civil Procedure.

PLAINTIFF GEM STATE ROOFING, INCORPORATED'S SECOND SET OF
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PRELIMINARY STATEMENT

A. When responding to the following Interrogatories and Requests for Production of

Documents (“Discovery Requests”) You are requested to furnish all information available to

You, including information in the possession of Your attorneys, investigators, employees, agents,

representatives, or any other person or persons acting on Your behalf, and not merely such

information as is known by You on personal knowledge.

B. If You cannot answer Any of the following Discovery Requests in full after

exercising due diligence to secure the infomxation to do so, so state and answer to the extent

possible, specifying Your inability to answer the remainder, and stating what'ever information or

knowledge You have concerning the unanswered portions.

C. Each Discovery Request is intended to and does request that each and every, all

and singular, and the particulars and parts thereof, be answered with the same force and effect as

if each part and particular were the subject of and were asked by a separate Discovery Request.

D. These Discovery Requests are deemed continuing and Your answers thereto are to

be supplemented, as additional information and knowledge becomes available or known to You.

E. If Your response to any of the following Discovery Requests involves the claim

of privilege, please summarize Your response to the interrogatory or identify the document

entitled to the claim of privilege to the fullest extent possible without violating said privilege,

including the nature of the claim ofprivilege and the nature 0fthe information upon which the

privilege is claimed.

DEFINITIONS

As used throughout these Discovery Requests:

l. The term “documents” shall mean and include any and all:

PLAINTIFF GEM STATE ROOFING, INCORPORATED'S SECOND SET OF
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(a) Tangible things or items, whether handwritten, typed, printed, tape recorded,

electronically recorded, videotape recorded, visually reproduced, stenographically reproduced or

reproduced in any other manner;

(b) Originals and all copies of any and all communications;

(c) Writings 0f any kind or type whatsoever;

(d) Books and pamphlets;

(e) Microtape, microfilm, photographs, movies, records, recordings, tape

recordings, computer disks, and videotape recordings, stenographically or otherwise reproduced;

(f) Diaries and appointment books;

(g) Cables, wires, memoranda, reports, notes, minutes, e-mail and inter-office

communications;

(h) Letters and correspondence;

(i) Drawings, blueprints, sketches and charts;

(i) Contracts or agreements;

(k) Other legal instruments or official documents;

(l) Published material of any kind;

(m) Vouchers, receipts, invoices, bills, orders, billings and checks;

(n) Investigation or incident reports;

(o) Files and records;

(p) Notes or summaries of conferences, meetings, discussions, interviews or

telephone conversations or messages; and

(q) Drafts or draft copies of any of the above.

PLAINTIFF GEM STATE ROOFING, INCORPORATED'S SECOND SET OF
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2. The term “identify” when referring to an individual, corporation 0r other entity,

shall mean to set forth:

(a) The name;

(b) Present or last known address and telephone number; and

(c) If a corporation, the principal place of business.

3. The term “identify” when referring to a conversation means to state with respect

to that conversation the date, the participants, the place and the substance of the conversation.

4. The term “identify” when referring to a document shall mean to set forth:

(a) The name 0f the document;

(b) The contents 0f the document;

(c) The author ofthe document;

(d) The date of the document;

(e) The document's present location and the name of its custodian;

(f) The nature and substance of the document with sufficient particularity t0

enable it to be subpoenaed; and

(g) Whether it will be voluntarily made available for inspection and copying.

5. The term “You” means Defendant United Components, Incorporated ("UCI"),

Your officers, directors, agents, representatives, employees, attorneys, insurers, and every person

acting 01' purporting to act, or who has ever acted or purported to act on Your behalf (hereinafter,

“Defendant” or “UCI”). “You” means also the person or persons responding to these requests.

“Your” refers to the same persons to which “You” refers.

6. “Tangible things” means any object, property or thing of a corporeal nature which

is not otherwise subsumed and included under the term “documents” as hereinabove defined.

PLAINTIFF GEM STATE ROOFING, INCORPORATED'S SECOND SET OF
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7. “Persons” means and includes any natural person, partnership, corporation, joint

venture, unincorporated association, governmental entity (or agency or board thereof), quasi-

public entity or other form of entity, and any combinations thereof.

8. Masculine pronouns shall not connote any particular gender but shall be taken to

mean masculine, feminine or neutral gender, as the appropriate case may be.

9. All requests for documents assume that the documents are either in Your

possession or control as the term “You” and “Your” is defined.

INTERROGATORIES

INTERROGATORY NO. 20: Please identify each and every roofing project You have

bid on, solicited, or performed work on in Blaine County between October 2005 and the date of

these Discovery Requests by stating:

a. The address of the roofing project;

b. The customer(s) of each roofing project;

c. The date(s) You made such bid or solicitation, or performed such work;

d. All costs You incurred related to such project; and

e. All revenue You generated from such project.

INTERROGATORY NO. 21: Please identify each and every business and/or trade name

under which Defendant has conducted business in Blaine County between October 2005 and the

date of these Discovery Requests.

REQUESTS FOR PRODUCTION 0F DOCUMENTS

REQUEST FOR. PRODUCTION NO. 24: Please produce any and all documents that

support or relate in any mamler to Your Response to Interrogatory No. 20.

REQUEST FOR PRODUCTION NO. 25: Please produce any and all documents that

support or relate in any manner to Your Response to Interrogatory N0. 21.

PLAINTIFF GEM STATE ROOFING, INCORPORATED'S SECOND SET OF
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t

”A

DATED THIS -

Z

'
day of October 2018.

By MA f-
Ryan

_

cFarland. ISB No. 7347

A110 'ey for Plaintiff
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Terri Pickens Manweiler, ISB No. 5828

Shannon Pearson, ISB No. 10027
PICKENS COZAKos, P.A.

398 S. 9th Street, Suite 240

P.O. Box 915

Boise, Idaho 83701

Telephone: 208.954.5090

Facsimile: 208.954.5099

terri@pickenslawhoise.com

shannon@pickenslawboise.com

Attorneys for Defendant

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

GEM STATE ROOFING,
INCORPORATED,

Plaintiff,

V.

UNITED COMPONENTS,
INCORPORATED, dba GEM STATE
ROOFING,

Defendant.

Defendant United Components, Incorporated, dba Gem State Roofing, by and through its

attorney of record, Terri Pickens Manweiler of the firm Pickens Cozakos, P.A., supplements its

answers and responses to PlaintiffGem State Roofing Incorporated 's Firs! Set ofInterrogatories,

Requests for Production ofDocumem‘s and Requests for Admission, dated September 4, 2018,

pursuant to Rules 26, 33, 34 and 36 ofthe Idaho Rules of Civil Procedure. Defendant reserves the

right to supplement each and every answer as discovery is undertaken during the course of this

case.

Case No. CV01—18-13437

DEFENDANT’S FIRST
SUPPLEMENTAL ANSWERS AND
RESPONSES TO PLAINTIFF GEM
STATE ROOFING
INCORPORATED’S FIRST SET OF
INTERROGATORIES, REQUESTS
FOR PRODUCTION OF
DOCUMENTS, AND REQUESTS FOR
ADMISSION

DEFENDANT’S FIRST SUPPLEMENTAL ANSWERS AND RESPONSES TO PLAINTIFF GEM STATE

ROOFING INCORPORATED’S FIRST SET OF INTERROGATORIES, REQUESTS FOR PRODUCTION OF

DOCUMENTS, AND REQUESTS FOR ADMISSION, Page 1
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GENERAL OBJECTIONS

1. Defendant objects to Plaintiffs First Set of Interrogatories, Requests for Production

of Documents and Requests for Admission (hereafter, the “Discovery Requests”), to the extent

that they are inconsistent with or purport to require obligations different from or in addition to

those imposed by the Idaho Rules of Civil Procedure.

2. Defendant objects to the Discovery Requests (and each of them) to the extent that

they seek premature discovery of any information in contravention 0fthe Scheduling Order in this

case.

3. Defendant obj ects to the Discovery Requests (and each of them) to the extent that

they seek information in the possession, custody, or control of Plaintiff.

4. Defendant objects to the Discovery Requests (and each of them) to the extent that

they seek or call for the disclosure or production of information that is privileged or protected from

disclosure by the attomey—client privilege, the attorney work product doctrine, or any other

cognizable privilege or protection.

5. Defendant’s responses are provided prior to the completion of preparation for trial

of this matter. Defendant, therefore, reserves the right to rely on any facts, documents, or other

evidence which may hereafter develop or come to Defendant’s attention. These answers and

responses are based upon information presently known to Defendant and its attomeys. Defendant

reserves the right to supplement or amend both the answers and objections at any time prior t0 the

trial ofthis action.

SUPPLEMENTAL ANSWERS T0 INTERROGATORIES

INTERROGATORY N0. 3: Please identify any and all documents, diaries, calendars,

notes, journals, reports, records, statements, writings or any other such items created by You or at

DEFENDANT’S FIRST SUPPLEM ENTAL ANSWERS AND RESPONSES TO PLAINTIFF GEM STATE
ROOFING INCORPORATED’S FIRST SET OF INTERROGATORIES, REQUESTS FOR PRODUCTION OF
DOCUMENTS, AND REQUESTS FOR ADMISSION, Page 2
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Youx direction, which were made prior to, contemporaneously with, or afier the alleged events

which are the subject of the Complaint and Your Answer.

ANSWER TO INTERROGATORY NO. 3: These items do not exist. Defendant reserves

the right to supplement this response pursuant to the Idaho Rules of Civil Procedure and this

Court’s Scheduling Order.

FIRST SUPPLEMENTAL ANSWER TO INTERROGATORY NO. 3: UCI did not keep

diaries, calendars, n0tes,joumals, reports or other writings regarding work it did in Blaine County,

Idaho. UCI kept invoices and statements, which have been provided previously as

DEFENDANT00003—9.

INTERROGATORY NO. 4: Please describe in detail any and all communications You

or Your agents have ever had with Gem State, whether said communications were written or oral

or otherwise. For each communication, identify its date, all persons present at the time it occurred

or was made, and the identities of all persons with knowledge or copies of such communications.

ANSWER T0 WTERROGATORY N0. 4: Defendant objects to this Interrogatory on the

grounds that it is overly broad in seeking every conversation between the parties. Defendant also

objects on the grounds that this Interrogatory seeks information already in possession of Plaintiff,

as Plaintiff would have been present for any conversations between Defendant and Plaintiff.

FIRST SUPPLEMENTAL ANSWER TO INTERROGATORY NO. 4: UCI was made

aware of allegations by Plaintiff that in June of 2016 there was a confiontation between employees

of UCI and Gem State Roofing Hailey. UCI adamantly refutes the allegations. UCI is not aware

of any other interactions between UCI and Gem State Roofing Hailey not already identified

through documents produced herewith.

DEFENDANT’S FIRST SUPPLEMENTAL ANSWERS AND RESPONSES T0 PLAINTIFF GEM STATE
ROOFING INCORPORATED’S FIRST SET OF INTERROGATORIES, REQUESTS FOR PRODUCTION OF
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INTERROGATORY NO. 6: Please identify every fact which forms the basis of Your

responses in paragraphs 10-12 of Your Answer that “Defendant is without sufficient knowledge

to either admit or deny because it was not a party t0 the Settlement Agreement.”

ANSWER TO INTERROGATORY N0. 6: Defendant is not a named party to the

settlement agreement; thus, it cannot admit nor deny.

FIRST SUPPLEMENTAL ANSWER TO INTERROGATORY NO. 6: UCI is a wholly

separate legal entity from Gem State Roofing & Asphalt Maintenance, Inc. A review of the records

and documents attached hereto and previously establish that Gem State Roofing & Asphalt

Maintenance, Inc. filed the Certificate of Registration omedemark with Idaho Secretary of State.

The document speaks for itself and is a public record, readily available to Plaintiff. In the

Trademark Settlement Agreement, UCI was not yet formed, thus not a party to the Agreement,

which also speaks for itself. The terms are set forth therein and need not be affirmed 0r denied by

UCI. Thus, UCI stands by its original response, and reiterates that the documents referenced in

paragraphs 10—12 0f Plaintiffs Complaint speak for themselves and UCI is not in a position to

affirm or deny the contents of the documents, as UCI is not a party to them.

INTERROGATORY N0. 10: Please identify every fact which forms the basis of Your

denial that You are not the successor and assignee of Gem State Roofing & Asphalt Maintenance,

Inc. as set forth in paragraph 19 of Your Answer.

ANSWER TO INTERROGATORY N0. 10: Defendant is not a successor nor assignee of

Gem State Roofing & Asphalt Maintenance because simply put, it is not a successor nor assignee.

FIRST SUPPLEMENTAL ANSWER T0 INTERROGATORY NO. 10: UCI was formed

as a separate and distinct company, not under the umbrella of or in relation to Gem State Roofing

& Asphalt Maintenance, Inc. See the formation documents attached hereto. While the companies

DEFENDANT’S FIRST SUPPLEMENTAL ANSWERS AND RESPONSES TO PLAINTIFF GEM STATE

ROOFING INCORPORATED’S FIRST SET OF INTERROGATORIES, REQUESTS FOR PRODUCTION OF
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Admit that the documents filed with the Idaho Secretary of State’s Office speak for themselves.

DATED: November 6, 20 1 8.

PICKENS COZAKOS, ?.A.

By /s/ Terri Pickens Manweiler
Terri Pickens Manweiler, Ofthe Firm
Attorneys for Defendant

CERTIFICATE 0F SERVICE

I HEREBY CERTIFY that on November 6, 201 8, I electronically served the foregoing

document using the iCourt E—File system, which sent a Notice of Electronic Filing to the following

persons:

Ryan T. McFarland U First Class Mail

McFarland Ritter PLLC U Facsimile — 208.895.1270

P.O. Box 1335 U Hand Delivery

Meridian, ID 83680 E iCourts — [yan@mcfarlandritter.com

/s/ Terri Pickens Manweiler
Terri Pickens Manweiler

DEFENDANT’S FIRST SUPPLEMENTAL ANSWERS AND RESPONSES TO PLAINTIFF GEM STATE
ROOFING INCORPORATED’S FIRST SET OF WTERROGATORIES, REQUESTS FOR PRODUCTION OF
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Terri Pickens Manweiler, ISB No. 5828

Shannon Pearson, ISB No. 10027

PICKENs COZAKos, P.A.

398 S. 9th Street, Suite 240

P.O. Box 915

Boise, Idaho 83701

Telephone: 208.954.5090

Facsimile: 208.954.5099

terrifipic‘kenslawboi'se.com

shgnn0n@gi'ckenslawboise.com

Attorneysfor Defendant

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE 0F IDAHO, IN AND FOR THE COUNTY OF ADA

GEM STATE ROOFING, Case No. CV01-18-13437

INCORPORATED,
Plaintiff, DEFENDANT’S ANSWERS AND

V. RESPONSES T0 PLAINTIFF GEM
STATE ROOFING

UNITED COMPONENTS, INCORPORATED’S SECOND SET 0F
INCORPORATED, dba GEM STATE INTERROGATORIES AND
ROOFING, REQUESTS FOR PRODUCTION 0F

Defendant. DOCUMENTS

Defendant United Components, Incorporated, dba Gem State Roofing, by and through its

attorney 0f record, Terri Pickens Manweiler of the firm Pickens Cozakos, P.A., answers and

responds to PlaintifiGem State Roofing Incorporated ’s Second Set ofInterrogatories and Requests

for Production ofDocuments, dated September 17, 2018, pursuant to Rules 26, 33 and 34 of the

Idaho Rules of Civil Procedure. Defendant reserves the right to supplement each and every answer

as discovery is undertaken during the course of this case.

GENERAL OBJECTIONS

1. Defendant objects to Plaintiff’s Second Set 0f Interrogatories and Requests for

Production of Documents (hereafter, the “Discovery Requests”), t0 the extent that they are

DEFENDANT’S ANSWERS AND RESPONSES T0 PLAINTIFF GEM STATE ROOFING INCORPORATED’S

SECOND SET OF INTERROGATORIES AND REQUESTS FOR PRODUCTION OF DOCUMENTS, Page l
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inconsistent with or purport to require obligations different from or in addition to those imposed

by the Idaho Rules of Civil Procedure.

2. Defendant objects to the Discovery Requests (and each 0f them) to the extent that

they seek premature discovery of any information in contravention of the Scheduling Order in this

case.

3. Defendant objects to the Discovery Requests (and each of them) t0 the extent that

they seek information in the possession, custody, 0r control of Plaintiff.

4. Defendant objects to the Discovery Requests (and each of them) to the extent that

they seek or call for the disclosure 0r production of information that is privileged or protected from

disclosure by the attorney-client privilege, the attorney work product doctrine, or any other

cognizable privilege or protection.

5. Defendant’s responses are provided prior to the completion 0f preparation for trial

of this matter. Defendant, therefore, reserves the right to rely on any facts, documents, or other

evidence which may hereafier develop or come to Defendant’s attention. These answers and

responses are based upon information presently known to Defendant and its attorneys. Defendant

reserves the right to supplement or amend both the answers and objections at any time prior to the

trial 0f this action.

ANSWERS TO INTERROGATORIES

INTERROGATORY N0. 20: Please identify each and every roofing project You have

bid on, solicited, or performed work on in Blaine County between October 2005 and the date of

these Discovery Requests by stating:

a. The address ofthe roofing project;

b. The customer(s) of each roofing project;

DEFENDANT’S ANSWERS AND RESPONSES TO PLAINTIFF GEM STATE ROOFING INCORPORATED’S
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c. The date(s) You made such bid or solicitation, or performed such work;

d. All costs You incurred related to such project; and

e. All revenue You generated from such project.

ANSWER TO INTERROGATORY N0. 20: Please see the Invoices, Estimates, and Work

Orders from September 2010 to September 201 8 provided herewith bates stamped as

DEFENDANT000086 — 001 13.

INTERROGATORY NO. 21: Please identify each and every business and/or trade name

under which Defendant has conducted business in Blaine County between October 2005 and the

date of these Discovery Requests.

ANSWER TO INTERROGATORY N0. 2! : Gem State Roofing & Asphalt Maintenance,

Inc. and United Components Incorporated, as identified on the documents provided herewith bates

stamped as DEFENDANT000086-001 13.

RESPONSES TO REQUESTS FOR PRODUCTION 0F DOCUMENTS

REQUEST FOR PRODUCTION N0. 24: Please produce any and all documents that

support or relate in any manner to Your Response to Interrogatory No. 20.

RESPONSE TO REQUEST FOR PRODUCTION NO. 24: Please see the documents

produced herewith bates stamped as DEFENDANT000086-001 13.

REQUEST FOR PRODUCTION N0. 25: Please produce any and all documents that

support or relate in any manner t0 Your Response to Interrogatory No. 2 l.

RESPONSE TO REQUEST FOR PRODUCTLON NO. 25: See documents produced

herewith bates stamped as DEFENDANT000086-0001 13.

DEFENDANT’S ANSWERS AND RESPONSES TO PLAINTIFF GEM STATE ROOFING INCORPORATED’S
SECOND SET OF INTERROGATORIES AND REQUESTS FOR PRODUCTION OF DOCUIVEENTS, Page 3
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Ryan T. McFarland, ISB No. 7347

MCFARLAND RITTER PLLC
P.O. Box 1335

Meridian, ID 83680

Telephone: 208.895.1291

Facsimile: 208.895.1270

Email: rvan_@_ mc‘farlandrjtrgr.uom

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

GEM STATE ROOFING, INCORPORATED,)
) Case No. CV01-1 8-13437

Plaintiff, )

)

vs. ) SUBPOENA DUCES TECUM
)

UNITED COMPONENTS, )

INCORPORATED, dba GEM STATE )

ROOFING, )

)

Defendant.

MCALVAIN COMPANIES, INC. YOU ARE COMMANDED:

[ ] to appear in the Court at the place, date and time specified below to testify in the above case.

[ ] to appear at the place, date and time specified below to testify at the taking of a deposition in

the above case.

[X] to produce or permit inspection and copying of the documents including electronically stored

information, set fonh in the attached Exhibit A, at 2901 E. Pine Ave., Meridian, Idaho, on

December 11, 201 8.

[ ] to permit inspection of the following premises at the date and time specified below.

SUBPOENA DUCES TECUM - 1
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You are further notified that if you fail to appear at the place and time specified above, or

to produce or permit copying or inspection as specified above that you may be held in contempt

0f court and that the aggrieved paxty may recover from you the sum of $1 00 and all damages

which the party may sustain by your failure to comply with this subpoena.

By order of the court.

p
DATEDTHIS IE. dayof'lflflg ,2018.

I
J’

WV {x
,/’

RE wcFm-landglsa No. 7347
A t neys for Plaintiff

.w—J'

SUBPOENA DUCES TECUM - 2
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Exhibit A

. All correspondence, including without limitation, emails, bids, proposals, invoices,

statements, payments or other documents or tangible things sent by you to, or received by

you from, or exchanged between you and, United Components, Incorporated, d/b/a Gem

State Roofing at any time.

. All correspondence, including without limitation, emails, bids, proposals, invoices,

statements, payments or other documents or tangible things sent by you to, or received by

you from, or exchanged between you and, United Components, Incorporated, d/b/a

Asphalt Maintenance & Paving at any time.

All correspondence, including without limitation, emails, bids, proposals, invoices,

statements, payments or other documents or tangible things sent by you to, or received by

you from, or exchanged between you and, Gem State Roofing & Asphalt Maintenance,

Inc. at any time.

. A11 correspondence, including without limitation emails, text messages, or other

documents or tangible things sent by you to, or received by you from, or exchanged

between you and, Jeffrey Flynn.

. All correspondence, including without limitation emails, text messages, 0r other

documents or tangible things sent by you to, or received by you from, or exchanged

between you and, Michelle Flynn.

SUBPOENA DUCES TECUM - 3
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

GEM STATE ROOFING, INCORPORATED, )

Plaintiff, )

vs. ) Case No. CV01-18—13437

UNITED COMPONENTS, INCORPORATED, )

dba GEM STATE ROOFING: )

Defendants . )

DEPOSITION OF JEFFREY FLYNN

DECEMBER 20, 2018

REPORTED BY:

MONICA M. FUHS, CSR NO. 471

NOTARY PUBLIC
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Gem State Roofing v.

United Components
Jeffrey Flynn

December 20, 2018

Page2 Page4

1 THE DEPOSITION OF JEFFREY FLYNN Was taken on 1 E X H I B I ‘I‘ S PAGE

2 behalf of the Plaintiff at the offices of Scentsy, Inc., 2 Exh 11 - Application for Registration of 73

3 2901 E. Pine Avenue, Meridian, Idaho, commencing at 3 Trademark - Service Mark - Gem State

4 5:00 a.m. on December 20, 2018, before Monica M. pubs, 4 Roofing Asphalt Maintenance, Inc.

5 Certified shorthand Reporter and Notary Public within 5 Exh 12 - Certificate Registration of Trademark - 74

6 and for the State of Idaho, in the above—entitled 6 Service Mark - Gem State Roofing

7 matter. 7 Asphalt Maintenance, Inc.

8 APPEARANCES: 8 Exh 13 - Trademark Settlement Agreement 75

9 For the Plaintiff: 9 Exh l4 - Estimate - Brashears 5: Sons

10 MCFARLAND RITTER, PLLC 10 Exh 15 - Annual Report Form 84

11 BY: MR. RYAN '1'. MCFARLAND ll Exh 16 - Estimate - Isham, Larry B7

12 MS. LORI HICKMAN 12 Exh 17 - Estimate - Shay Construction 89

l3 2901 E. Pine Avenue 13 Exh 18 — Invoice - Shay Construction 90

l4 P.O. Box 1335 14 Exh 19 - Minutes 0f Organizational Meeting 91

15 Meridian, Idaho 83680 15 United Components, Incorporated

16 ryanMcfarlandritter.com 16 2x11 20 - Articles of Incorporation - 92

17 l7 United Components, Incorporated

18 For the Defendants: 18 Exh 21 - Bylaws of United Components, Inc. 93

19 PICKENS COZAKOS, ?.A. 19 Exh 22 - Minutes of First Meeting - 10/25/11 97

20 BY: MS. TERRI R. PICKENS MANWEILER 20 United Components, Incorporated

21 398 S. 9th Street, Suite 240 21 Exh 23 - Minutes of the Meeting of stockholders 9E

22 P.0. Box 915 22 United Components, Incorporated

23 Boise, Idaho 83701 23 Exh 24 - Cancellation or Amendment of 99

24 terri®pickenslawboise.com 24 Certificate of Assumed Business Name

25 ALSO PRESENT: Rick Silvia 25 Gem State Roofing - July 1999

Pages Pages

1 INDEX 1 zxnzaxrs PAGE

2 TESTIMONY OF JEFFREY FLYNN: PAGE 2 Exh 25 - Certificate of Assumed Business Name 99

3 Examination by Mr. McFarland a 3 Asphalt Maintenance E Paving

4 4 Exh 26 - Idaho Secretary cf state 102

5 5 viewing Business Entity

6 6 Exh 27 - Application for Renewal 103

7 E x H I B I T S 7 Registration of Trademark - Gem State

8 Exh 1 - Defendant's Answer to Plaintiff's 53 8 Roofing Asphalt Maintenance, Inc.

9 Complaint 9 Exh 28 - Applicaticn for Registration of 104

10 Exh 2 — Defendant's Answers and Responses 56 10 Assignment Of Trademark - Gem State

11 to Plaintiff's First Set of 11 Roofing & Asphalt Maintenance, Inc.

12 Interrogatories, Requests for 12 Exh 29 - Application for Registration of 106

13 Production of Documents and Requests l3 Assignment of Trademark - Gem State

14 for Admission l4 Roofing & Asphalt Maintenance, Inc.

15 Exh 3 - Defendant's First Supplemental Answers 59 15 Exh 30 - Application for Registration of 107

16 Exh 4 - Articles of Incorporation of 63 16 Assignment of Trademark - Gem State

17 of Gem State Roofing, Inc. l7 Roofing s: Asphalt Maintenance, Inc.

18 Exh 5 - Articles cf Incorporation of Flynn, Inc. 64 18 Exh 31 - Estimate — standard Plumbing Supply 107

19 Exh 6 - USWeat Communications Account Summazy 66 19 Exh 32 - E-mail correspondence 110

20 Exh 7 - Flynn Inc., dba Gem State Roofing E 57 20 Exh 33 - Estimate - Pioneer West Property 112

21 Asphalt Proposal 21 Management

22 Exh 8 - Certificate of Trade Name 68 22 Exh 34 - Invoice - Pioneer West Property 114

23 Exh s - Articles of Amendment of Flynn, Inc. 7o 23 Management

24 Exh 10 - Certificate of Assumed Business Name 72 24 Exh 35 - Invoice - Standard Plumbing Supply 115

25 25 Exh 36 - Estimate - Snow Mountain Apartments 116

\liliii Nu‘iinii? M & M Court Reporting Service (1) Pages 2 — 5

(208)345-9611(ph) (800)234-9611 (208)-345-3800(fax)
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Gem State Roofing v. Jeffrey Flynn

United Components December 20, 2018

Page 22 Page 24

1 Q. Any other lines of business? 1 refer to it that way?
2 A. N0. 2 A. Yes.

3 Q. When you formed Gem State Roofing & Asphalt 3 Q. He was with both Gem State Roofing & Asphalt

4 Maintenance did you have employees? 4 Maintenance and with UCI?

5 A. I had a couple guys that worked for me off and 5 A. Yes. Jason worked for me when I first

6 on throughout the years. 6 originally started here in the Boise Valley. I believe

7 Q. Do you remember their names? 7 in '87, '88 he started working for us. He was actually

3 A. Jason Sanchez. 8 one of my first employees.

9 Q. Who else? 9 Q. Same question regarding Dave Mayer?

10 A. I had Dave Mayer. 10 A. Same deal. He was my nephew's buddy from

11 Q. Would you spell Mayer, if you can? 11 Colorado. He came out and worked for us for a summer.

12 A. I have a list of guys. How many do you want? 12 I think he is in Nashville or something now.

13 Q. I want everyone you can remember. 13 Q. When is the last time he has worked for you?

14 A. Okay. 14 A. Twenty-five years ago.

15 Q. Can you spell Mayer? 15 Q. Did he ever d0 work for UCI?

16 A. M-a—y-e—r. Shane Brown. Tim Perkins. Do you 15 A. No, never.

1'7 want the guys I got now even? 17 Q. How about Shane Brown?

18 Q. Yes. Everyone you can remember that has 18 A. That is my nephew.

19 worked for you. 19 Q. Has he done work for you UCI?

20 A. Donnie Brubaker. 20 A. No.

21 MS. PICKENS MANWEILER: Define which company, 21 Q. And how long did he last work for you?

22 please? 22 A. Probably '87, '88.

23 Q. (BY MR. MCFARLAND) Let‘s start with Gem State 23 Q. How about Tim Perkins? When did he last work

24 Roofing & Asphalt Maintenance. The last person I wrote 24 for you?

25 down was Tim Perkins. You mentioned somebody else that 25 A. He worked for us way back 25 years ago. And

Page 23 Page 25

1 I started to write. 1 then he worked for us again about 12 years. And he owns

2 A. Donnie Brubaker. Bob Hayden. Which is now my 2 his own company now in the valley.

3 business partner on United Components side. Kerrie 3 Q. Did he do work for UCI?

4 Kuhn. She was employed by us, as well. And she is a 4 A. N0.

5 business partner now. Tom Wilder. There was Stan 5 Q. Or was that before UCI?

6 Hamby. [think he has passed 0n. His brother, Gary 6 A. That is before UCI.

7 Hamby. Several guys. I can‘t remember all oftheir 7 Q. Donnie Brubaker?

8 names. Do you want my whole crew I got now? a A. He has been with us about 13 years. He was

9 Q. I will in a minute. Let‘s start with Gem 9 with Gem State Roofing.

10 State Roofing & Asphalt Maintenance. Is there anyone 10 Q. Did he also work for UCI?

11 else you can remember who was employed by that entity? 11 A. Yes. He currently works for us.

12 A. Offthe top 0f my head right now I can't 12 Q. And he has been with you you say about 12

13 remember everybody. It has been years. You are talking 13 years?

14 20, 25 years ago. I would have to go back and pull up a 14 A. Roughly 12, 13 years. Carlos Guzman was

15 file. 15 another guy that worked for me.

16 Q. Ifyou think of others while we are talking 16 Q. And that was -— can Ijust call it GSR and

17 just let me know, please. 17 UCI?

13 A. A11 right. 18 A. That‘s fine.

19 Q. Does Jason Sanchez work for you currently? 19 Q. Carlos Guzman?

20 A. No, he does not. 20 A. Yes.

21 Q. When is the last time he worked for you? 21 Q. And he worked for GSR?
22 A. It has been several years. Actually, I think 22 A. Yes. And United both.

23 he did some part-time for us about three years ago. 23 Q. When did he last work for you?

24 Maybe two-and-a—half years. 24 A. Two years ago. He worked for us for about 20

25 Q. Would that have been UCI? Is it okay ifI 25 years.

‘<Ein-{ -.‘§L‘:'ipi Fi‘ M & M Court Reporting Service (6) Pages 22 - 25

(208)345-9611(ph) (800)234-9611 (208)-345-8800(fax)
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Gem State Roofing v. Jeffrey Flynn
United Components December 20, 2018

Page 26 Page 28

1 Q. I think you mentioned that Bob Hayden was an 1 A. No.

2 employee for GSR and is now with you at UCI? 2 Q. Let me ask the same question for each 0f them.

3 A. Correct. 3 Did Bob have to do something different in order to

4 Q. What was his role with GSR? 4 become a business partner? For example, did he have to

5 A. Sales. Sales and maintenance. 5 contribute money in order to become a business partner?

6 Q. And just to be clear. You are talking roof 6 A. No. They contributed time. My daughter come
'7 maintenance? Not like shop maintenance? 7 down very ill and I was traveling back and forth to

8 A. He did everything. He kind of became a 3 California quite a bit and needed somebody there that

9 general manager type guy. 9 could take care of things without running it into the

10 Q. Is that his role today? 10 ground. So I brought them in as business panners.

11 A. He is a business partner now. 11 Q. Same question with Kerrie. Did Kerrie have to

12 Q. Does he still do sales today? 12 contribute money? Or just time?

13 A. Yes, he does. 13 A. Just basically time.

14 Q. Does he still d0 roof maintenance? 14 Q. But in that transition from GSR to UCI did

15 A. He does 15 Bob‘s role change other than you made him a partner?

16 Q. Do you do any actual maintenance? Are you 16 A. Just made him a partner.

1'7 climbing up on the roofs yourself? 17 Q. Same question with Kerrie? Did her role

18 A. Yes. 18 change? Or did she just become a partner?

19 Q. Do you do any office work? 19 A. Same thing.

20 A. Not much. I'm not in the office much. I'm 20 Q. Thomas Wilder. When did he last work for you?

21 out in the field. 21 A. It's probably been three-and-a—half, four

22 Q. Are you doing estimates? 22 years ago, maybe.

23 A. I do estimates, yes. 23 Q. Did he do work for UCI at that time?

24 Q. Is there anybody else who does estimates? 24 A. Yes, he did.

25 A. Bob. 25 Q. And was he doing work for GSR before that?

Page 27 Page 29

1 Q. Anybody else? 1 A. Yeah, he has worked for me off and 0n for 20

2 A. Donnie does. We are getting him in the 2 plus years, as well.

3 estimating side now. And Andrew Hayden works with us, 3 Q. Stan Hamby. When did he last work for you?

4 as well. That is Bob's son. 4 A. '87, ‘88.

5 Q. And he works for UCI now? 5 Q. So Stan never did work for UCI; is that right?

6 A. Yes. 6 A. No.

7 Q. Did he ever do work for GSR? 7 Q. And -- was it Gary Hamby?
a A. He did. 3 A. Yes.

9
WiQ.

Kerrie Kuhn. I think you mentioned she was 9 Q. Same question. When did he last work for you?

lo GSR? 10 A. Roughly the same time.

11 WA. Yes. 11 Q. So he never did work for UCI?
12 Q. And is now with UCI? 12 A. No.

13 A. That's correct. 13 Q. And you have already answered about Carlos

14 Q. What was her role with GSR? 14 Guzman. He was with --

15 A. She did office/clerical. 15 A. For both, yes. And then there is Alex. I

16 Q. Is that her role today? 16 can't remember Alex‘s last name. I would have to get it

17 A. Yes. 17 for you. He worked for Gem State Roofing; GSR. He
18 Q. Has it changed? 18 never worked for United.

19 A. She is a business partner. 15 Q. How long ago did he work for GSR, do you

20 Q. Has her role changed between GSR and UCI? 20 recall?

21 A. She pretty much does the same thing other than 21 A. It's been probably 12 years, roughly. I'm

22 she 13 a business partner 22 just guesstimating.

23 Q. Was she a business partner in GSR? 23 Q. Anybody else you can recall from either

24 A. No. 24 company?
25 Q. Was Bob Hayden a business partner in GSR? 25 A. I got Tony Pineda. He is currently employed

K Iin-l -Scrip| If M & M Court Reporting Service (7) Pages 26 - 29

(208)345-9611(ph) (800)234-9611 (208)-345-8800(fax)
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Gem State Roofing v.

United Components

Jeffrey Flynn
December 20, 2018

Page 34 Page 36

1 McEwen. And I worked for him in Twin Falls through my 1 Q. I know that is a sensitive topic. I do need

2 junior high and high school days. When I moved to Boise 2 to ask questions and I want to do it respectfully. Was

3 he told me to get some business cards and Stan passing 3 your daughter‘s health condition the reason for the

4 them out. We started getting big right away. And he 4 separation? Or were there marital problems generally?

5 didn't want to do that. He wanted to be a little 5 A. Just a separation. Just had differences of

6 independent guy and that was it. But that is the 6 opinions. A lot going 0n.

7 gentleman who started the Gem State originally in Twin 7 Q. When Michelle lefi GSR did she receive any

8 Falls. And that was in probably ‘84. e kind of severance or payment?

9 Q. And then when you moved t0 Nampa in about 9 A. No.

10 ‘87 -- 10 Q. What happened to her stock in GSR? Was it

11 A. ‘83, ‘84. 11 assigned to you?

12 Q. When you moved Io Nampa in the early '80s you 12 A. That company was dissolved.

13 started putting that name Gem State Roofing on business 13 Q. Did you dissolve that company?

14 cards? 14 A. The IRS dissolved that company.-

15 A. Yes. 15 Q. What did the IRS do to dissolve the company?

16 Q. Did you put it on letterhead like for invoices 16 A. They put maj or liens on me that are still

1'7 and estimates? 17 active.

18 A. Phone books. 18 Q. Are you paying on those liens today?

19 Q. Trucks? 19 A. Yes. We still are. We are actually in a

20 A. Yep. 20 compromise right now. OIC. Offers in compromise.

21 Q. Anywhere else? Did you have other equipment 21 Q. I‘m not familiar with that term.

22 that -- 22 A. It is called an OIC. Offers in compromise.

23 A. We put them on flyers. Did a lot of door 23 Q. So you have agreed to some kind ofpayment --

24 knocking. 24 A. We are in an offers in compromise now.

25 Q. I know you have had at least a couple 25 Q. Are you making payments currently?

Page 35 Page 37

1 businesses. GSR and UCI. You have consistently 1 A. It is an offers in compromise. Everything is

2 operated under Gem State Roofing throughout that time? 2 at a standstill until there is some sort 0f agreement.

3 A. Yes. 3 We are still waiting to hear back from them. They

4 Q. Is there any other name you operated under? 4 stopped everything. They won't take any money. When

5 A. Just Gem State Roofing & Asphalt Maintenance. 5 you are in an OIC they stop everything. They freeze it.

6 Q. Was Michelle ever a part of UCI? 6 They hold it. They don‘t take anything until we get

'7 A. No. 7 through the offers in compromise.

8 Q. She was a part of GSR? a Q. During this period are you negotiating with

9 A. Correct. 9 them?

10 Q. When did she part ways with GSR? 10 A. As soon as they get back, yeah, with us. We
11 A. We split up roughly ten years ago. And she 11 are waiting for them. The ball is in their court right

12 hasn't been active in the company since then. 12 now.

13 Q. When you say split up You are talking 13 Q. I‘m just not familiar with that process.

14 about -- 14 A. It was seven figures to start with. Now it is

15 A. We had a separation. 15 six figures. In the $350,000 range.

16 Q. Are you still married today? 16 Q. Usually when a company is dissolved someone

17 A. No. 17 needs to file Articles of Dissolution. Does that term

18 Q. Did the separation of your marriage happen at 18 mean anything to you, sir?

19 the same time as her separation from GSR? 19 A. Yeah, it does.

20 A. Yes. Roughly around the same time. 20 Q. Do you recall filing those Articles of

21 Q. And that was ten years ago? 21 Dissolution?

22 A. Yeah, roughly ten years ago. She was taking 22 A. I do believe my tax lawyer at that point, and

23 care of my daughter in California. She was terminal. 23 the accountant that I had, took and handled that. Gem
24 Q. Sorry to hear that. 24 State Roofing -- that side of the corporation is

25 A. She is surviving now. She is in remission. 25 completely dissolved. That is why they told us we could

\Ein-l -Svrip:=n‘ M & M Court Reporting Service (9) Pages 34 - 37
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Page 42 Page 44

1 Q. What other equipment? 1 Q. And you didn‘t have to change those logos; did

2 A. It had trucks, an old paver, roller. And that 2 you?

3 was part of the Asphalt Maintenance side. The two 3 A. We have repainted them since then. Just

4 companies pretty much were combined. They are under one 4 cleaned them up.

5 veil. We run the same crew. Some ofthe roofing guys 5 Q. At the time you opened UCI's doors you didn't

6 worked on the paving side. Some of the paving guys 6 have to change the logos, though; right?

'7 worked on the roofing side. We had equipment. The IRS 7 A. Not that I recall.

8 made us buy the equipment back. And we had t0 pay 8 Q. At the time that GSR closed its doors I assume

9 roughly 40—some-thousand-dollars to buy our old s you had a book of business? You had a list 0f clients?

10 equipment back that was old and delipidated. It was 10 A. That's correct.

11 junk basically. We had to purchase it to stay in 11 Q. Did you notify any of your clients that GSR
12 business at that point. 12 was closing its door and that UCI was opening its doors?

13 Q. You purchased it back from the IRS? 13 A. N0. At that point the economy had turned

14 A. That's correct. 14 down. And we lost a lot of our clientele like everybody

15 Q. They took it and you purchased it back? 15 else did in the construction industry. And then it has

16 A. They never took it. But they liened it. We 16 just come back over time. A lot of customers I have

17 purchased it back through the United Components side. 17 worked for for 25, 30 years they are all back onboard

18 Q. UCI purchased it back? 18 with us. We still continue to do work for them today.

19 A. That‘s correct. 19 Q. And I should have asked. And maybe you said

20 Q. So if I understand you right the IRS took the 2 o and I missed it. This closing of the GSR and opening of

21 equipment from GSR -- 21 UCI this all happened in ‘09?

22 A. They never took it. 22 A. Probably somewhere around ‘09, 2010.

23 Q. Sorry. They put a lien on it when it was 23 Q. The heart of the recession?

24 under GSR's name? 24 A. Yeah. Right through it.

25 A. That‘s correct. 25 Q. So you lost clients like a lot of people?

Page 43 Page 45

1 Q. You closed GSR's doors. At the same time you 1 A. We lost 90 percent of our clientele like

2 opened UCI doors. And you paid 40-some—thousand- 2 everybody else did. Trying to make ends meet.

3 dollars -- 3 Q. But it had nothing to do with the IRS problem;

4 A. They let us purchase it back. 4 right?

5 Q. And the lien was gone? 5 A. Well, we owed taxes at that point. You know,

6 A. Yes. 6 like everybody else most of it was the downturn 0f the

7 Q. And you continued t0 use the same equipment? 7 economy. My daughter got sick. I was going through a

8 A. Yes. a divorce. I got sort ofthe tri-effect.

9 Q. How many trucks did you have? 9 Q. What percentage of your book of business today

10 A. Roughly four or five trucks at that point. 10 would you estimate were clients ofyours before GSR
11 Just guesstimating. 11 closed its door?

12 Q. And just one paver? 12 A. That we have today?

13 A. At that point] had just the one paver. 13 Q. Sure.

14 Q. And just one roller? 14 A. Pretty much all ofour clientele is back. The

15 A. One roller. N0, I believe we had two. We 15 upswing 0f the economy has kind of kicked everything

16 probably had two at that point. They were 01d. ‘90s. 16 back into gear.

17 Early '905. 17 Q. Would you say there was any break in

18 Q. And the trucks all had your logo on them? 18 operations between GSR and UCI? You just kept working

19 A. Yes. 13 under different corporate names?

20 Q. You didn't have to change the logo when you 20 A. Pounding doors. Pounding the pavement.

21 opened UCI's doors; did you? 21 Keeping things alive. Can't sit in an office and wait

22 A. No. 22 for the phone to ring in construction.

23 Q. Did the paver or the rollers have the logo on 23 Q. I think you described Kerrie Kuhn‘s role as

24 them? 24 officer manager?

25 A. Yes. 25 A. Yes.

\Eiuii Am-ign rz‘ M & M Court Reporting Service (11) Pages 42 - 45

(208)345-9611(ph) (800)234-9611 (208)-345-8800(fax)

000110



Gem State Roofing v.

United Components
Jeffrey Flynn

December 20, 2018

Page 46 Page 48

1 Q. Does she have any other title besides business 1 A. Yes, we have.

2 partner? 2 Q. How many trucks do you have today?

3 A. She is in charge. She runs people pretty 3 A. Between trucks and dump trucks we have got a

4 good. 4 ten-wheeler and probably five or six new trucks that we

5 Q. D0 you refer to her as vice-president or 5 are running. Not all brand new. A few of them are.

6 corporate secretary, for example? 6 Q. Any 0f those five or six trucks the same

7 A. She's corporate secretary. 7 trucks that transferred from GSR to UCI?

8 Q. How about Bob Hayden? Does he have any title? 8 A. Yes. We have some trucks that transferred

9 A. He's Vice—president. 9 over.

lo Q. And you are the president; right? 10 Q. You still have some ofthe same?

11 A. Yes. 11 A. Yes.

12 Q. Earlier when you were running through the list 12 Q. How about the paver that you had that

13 of employees you identified all ofthe current UCI 13 transferred? Do you still have that paver today?

14 employees you can think of; right? 14 A. Yes.

15 A. Oh, no. 15 Q. D0 you have additional pavers now?
16 Q. You have others? 16 A. Yes.

17 A. Yes. Andrew Hayden. Justin Fruzziel. 17 Q. How many pavers total?

18 Q. Can you spell the last name? 18 A. I think we have got three total. That is on

19 A. F-r-u—z—z-i-e—l, I d0 believe. We have Mark 19 the asphalt paving side.

20 Kucura that was working for us. He is not working for 20 Q. And the one or two rollers that you had at the

21 us now. He is terminal with cancer. 21 time 0f transition do you still have those rollers, too?

22 Q. How do you spell his last name? 22 A. Yes.

23 A. K-u—c-u-r-a, I do believe. And then we have 23 Q. Do you have additional rollers today?

24 Bruce. I'll have to get you his last name. It is a 24 A. No. I mean, you can get a list ofthis from

25 different last name. I have another Mark that works for 25 the state.

Page 47 Page 49

1 us now that -— he works 0n the asphalt paving side. 1 Q. At the time you were at the Remington

2 Q. What was his name? 2 office —- you were in the Remington office at the time

3 A. Mark. We have another guy Jeff. I don't have 3 of this transition from GSR to UCI; right?

4 his last name off the top of my head, either. We have 4 A. That's correct.

5 got some‘new guys. That is pretty much our current guys 5 Q. Did you have computers then?

6 that I can think of right now off the top of my head. 6 A. Yes.

7 Q. How long has Justin been with you guys? 7 Q. Miscellaneous office equipment, I guess?

8 A. He has been with us off and on for about a A. Yes.

9 three, four years. 9 Q. Did you have to turn that stuff over to the

10 Q. So he was never with GSR? 10 IRS?

11 A. No. 11 A. No.

12 Q. How about Mark Kucura? 12 Q. You kept using it for UCI?

13 A. He worked for us probably 15 years ago. 13 A. Yes.

14 Q. He was with both GSR and UCI? 14 Q. You didn‘t have to get a new phone number when

15 A. Correct. 15 you changed businesses; right?

16 Q. How about Bruce? 16 A. No.

17 A. Just United. 17 Q. We talked about Michelle's stock in GSR. Did

18 Q. How about Mark? 13 your stock in GSR ever get transferred to anybody? Or

19 A. The new Mark is just United. 19 did it disappear when the company dissolved?

2 o Q. And Jeff? 20 A. It just disappeared. There was nothing there.

21 A. United. And I'm sure there ls a ton more guys 21 Q. Do you know whether UCI took on any debts that

22 in there. There ls a list 0f guys. In the roofing 22 GSR had?

23 world you turn a lot of guys over the years. 23 A. Yeah, several.

24 Q. In the roughly nine, ten years that UCI has 24 Q. What debts? Do you recall?

25 had its doors open have you acquired additional trucks? 25 A. Phone ads. Miscellaneous material accounts.
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1 behalf of your company, which we have referred to here 1 Q. Did 1 read that accurately?

2 as UCI. 2 A. Yes.

3 A. Okay. 3 Q. Do you know of any intervening, superseding or

4 Q. I invite you to turn to page seven of that 4 other causes to plaintiff‘s damages?

5 document. There is a heading there that says First 5 A. N0. This is all foreign language to me.

6 Affirmative Defense. Do you see that? 6 Q. That's fine. I simply want to know ifyou

7 A. Yes, sir. 7 have an opinion as to what they mean. It sounds like

s Q. And the first part of that paragraph reads, s you don't. That is all I need to know.

9 "As a first affirmative defense defendant alleges that 9 (Exhibit 2 marked.)

10 plaintiff‘s claims are barred in whole or in part, by 10 Q. (BY MR. MCFARLAND) You have been handed, sir,

11 the doctrines of laches." Do you see that? 11 what has been marked as Exhibit 2 to this deposition.

12 A. I do see that. 12 Do you have that in front ofyou?

13 Q. Do you know what that means? Doctrines 0f 13 A. Yes, sir.

14 laches? 14 Q. Do you recall seeing that document before

15 A. I do not. 15 today?

16 Q. The next word is waiver. Do you understand 16 A. I have not.

17 what that word means in the context ofthis lawsuit? 17 Q. I‘ll represent to you that those are written

18 A. I could assume. 18 discovery responses that your attorney provided to me on

19 MS. PICKENS MANWEILER: I ask you not to 19 your behalf.

20 assume. 2 o MS. PICKENS MANWEILER: Actually, I'm going --

21 THE WITNESS: I‘m not clear on it. 21 you need to clear the record up. When you say "0n your

22 Q. (BY MR. MCFARLAND) The next word is estoppel. 22 behalf." You are deposing Jeff Flynn. You are not

23 Do you know what that word means in the context of this 23 deposing United Components, Incorporated, which is the

24 document? 24 party in this lawsuit. So you need to clarify when you

25 A. I do not. 25 say "0n your behalf“ what you mean. This is not filed

Page 55 Page 57

1 Q. And then the last words are and/or unclean
1 on behalf of Jeff Flynn'

I _

2 MR. MCFARLAND: That is a fax: po1nt.
2 hands. Do you see that? I

3 A. Yes, I d0.
3 Q. (BY MR. MCFARLAND) These are dlscovery

4 Q D0 you know what the tem unclean hands means 4 responses that your attorney filed. on behalf of the

5 in the context Ofthis document?
5 defendant in this case, United Components, Incorporated.

6 A. I do not
6 And you are the president of United Components,

'7 Q. The next heading is Second Affirmative 7 In°°rP°rated “daY’ “”6““?

8 Defense. Do you see that?
a A‘ Yes'

9 A Yes.
9 Q. And you were the president on October 4, 2018;

10 Q. Second Affirmative Defense, "Defendant alleges 1° i5 that “Ire“?

11 plaintiff failed to mitigate its damages, if any." Do 11 A- Yes -

12 you see that?
12 Q. I would like you to turn page 16 of the

l3 A Yes, I do. 13 document. And I'm citing to the middle of page 16 where

l4 Q. D0 you have any Opinion, Sir, as t0 how the 14 it says Request for Admission No. 10. Do you see that,

15 plaintiff may have failed t0 mitigate its damages? 15 sir?

16 MS. PICKENS MANWEILER: Ifyou don't know, you 16 A. I do .

17 don't know. 17 Q. The language there says, "Admit: that you are

18 THE WITNESS: I don't know. 18 doing business under the assumed business name 'Gem

19 Q. (BY MR. MCFARLAND) The next section says, 19 state Roofing. I II Do you see that?

20 Third Affirmative Defense. Do you see that? 2 o A. Yes .

21 A. Yes. 21 Q. And the answer below that is "Denied. " Do you

22 Q. The Third Affirmative, "Defense alleges 22 see that?

23 Plaintiff‘s damages, if any, were caused by intervening, 23 A. I do see that _

24 Sllperseding! 0r Other causes'" DO you see that? 24 Q. But your testimony, if I understand it today,

25 A- Yes; Sir- 25 is that you, Jeff Flynn, had bean conducting business
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1 under the name Gem State Roofing -- you along with 1 A. Yes, it does.

2 various other corporate entities -- since the 19805; 2 Q. But your testimony is you have not seen this

3 isn't that correct, sir? 3 document before?

4 A. Yes. 4 A. I have not.

5 Q. On that same page, Request for Admission 5 Q. D0 you know whether Kerrie Kuhn ever talked

6 No. 12, near the bottom of the page, do you see that? 6 with you about discovery responses in this lawsuit?

7 A. Yes. 7 A. Just in passing. Nothing to this magnitude,

B Q. It states, "Admit that since 2016 --" so in s no.

9 roughly the last three years "-- you have advertised, 9 Q. Did you discuss any 0f the specific questions

10 solicited, bid on, and performed roofing work in Blaine 10 with Kerrie Kuhn?
11 County under the assumed business name 'Gem State 11 A. Specific questions as in?

12 Roofing.” D0 you see that? 12 Q. That are written here in this document?

13 A. Yes, I do. 13 A. I have not reviewed these.

14 Q. And is that a correct statement? Have you 14 Q. I didn‘t know if maybe she had, without

15 solicited work in Blaine County since 201 6 under the 15 reviewing it, had just spoken to you about the specific

16 name Gem State Roofing? 16 questions or not?

17 A. I have not solicited work there. We do have 17 A. I have no idea what is in here.

13 advertised ads in the phonebooks that run concurrent 18 Q. I‘m going to direct you to the bottom of page

19 with the Twin Falls phonebooks. But I have not 19 four. I'm looking at the last three words on page four.

20 solicited work there. 20 It states "While the companies." Do you see that?

21 Q. Have you bid on work in Blaine County since 21 A. Yes.

22 2016? 22 Q. So reading, "While the companies --" and

23 A. Personally I have not. 23 turning to the next page "-- share directors and

24 Q. Has your company UCI, acting under the name of 24 shareholders." We are talking GSR and UCI. They share

25 Gem State Roofing, bid on work in Blaine County? 25 some of the same directors and shareholders; right?
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1 A. Yes, I have. 1 A. Excuse me? Repeat that?

2 Q. Have you, JeffFlynn, performed any roofing 2 Q. No problem. The companies GSR and UCI, as we

3 work in Blaine County under the name Gem State Roofing 3 have referred t0 them in this deposition, they have some

4 in the last three years? 4 0f the same shareholders; correct?

5 A. Yes. 5 A. Yes, they d0.

s Q. And has your company UCI performed work in 6 Q. That would be you; correct?

7 Blaine County under the name Gem State Roofing in the 7 A. Yes.

8 last three years? a Q. Anyone else?

9 A. Yes. 9 A. Bob Hayden and Kerrie Kuhn.

10 (Exhibit 3 marked.) 10 Q. But those guys weren't shareholders in GSR;

11 Q. (BY MR. MCFARLAND) You have been handed what 11 were they?

12 has been marked as Exhibit 3 to this deposition, sir. 12 A. You are talking old GSR? Or are you talking

13 Have you seen this before? 13 United? You said UCI. So, yes, as far as UCI as Gem
14 A. No, I have not. 14 State Roofing, yes, we do share. Before, no.

15 Q. I’ll represent to you that it is supplemental 15 Q. I think I understand that.

16 answers to discovery questions that your attorney has 16 A. Present time, yes.

17 provided to me 0n behalf ofthe named defendant, United 17 Q. The two companies do not share bank accounts.

la Components, Incorporated. I would invite you to turn to 18 We talked about that. Right? GSR and UCI do not share

19 the end of the document to page eight. 19 bank accounts?

20 A. Okay. 20 A. Yes, they do. It's all tied together.

21 Q. You‘ll see a signature for a Kerrie Kuhn on 21 MS. PICKENS MANWEILER: Gem State Roofing &
22 there. Do you see that? 22 Asphalt Maintenance, Inc. is dissolved. He is talking

23 A. Yes, I do. 23 about a different company than you are talking about.

24 Q. Does that appear to you to be Kerrie Kuhn's 24 THE WITNESS: l need you to clarify. You keep

25 signature? 25 saying UCI. So when you say UCI. UCI, and Gem State,
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1 and Asphalt Maintenance is all one account now. Before, 1 Q. Have you ever been employed by these guys?

2 no, because UCI didn't exist then. Am I not catching 2 A. Never.

3 that? 3 Q. Done work for them?

4 Q. (BY MR. MCFARLAND) You're fine. I want to 4 A. No.

5 make sure you and I are speaking the same language. And 5 Q. Done projects with them?

6 I think we are not. Let me try to clarify. So when I 6 A. No. Just acquaintances.

7 refer to GSR I'm talking about the corporate entity Gem 7 Q. Are they friends of yours? How did you meet?

8 State Roofing & Asphalt Maintenance that was dissolved 8 A. I met Joe from the roofing world. And just in

9 based on the IRS action. 9 passing. I don't believe he is alive anymore. I'm not

10 A. Yes, That had nothing to d0 with UCI. 10 sure. I heard he passed. I can't confirm that.

11 Q. And UCI, United Components, Inc., came after 11 Q. But your Gem State Roofing was never

12 GSR? 12 associated with this Gem State Roofing?

13 A. Yes. Correct. 13 A. No, never.

14 Q. And both companies operated under the name Gem 14 (Exhibit 5 marked.)

15 State Roofing or did business under -- 15 Q. (BY MR. MCFARLAND) Sir, you have been handed

16 A. Now, yes. At the present time, yes. Is that 16 what has been marked as Exhibit 5 to this deposition.

17 clear? 17 Do you see that in front of you?

18 Q. Ithink so. 1'11 try to make clear in my 18 A. I do.

19 questions. Ithink you testified earlier that some of 19 Q. Have you seen this document before today, sir?

20 the clients of UCI were clients at Gem State Roofing 2 o A. I don't recall.

21 before it closed its doors; correct? 21 Q. Are you familiar with that entity, Flynn,

22 A. Yes. Correct. 22 Inc.?

23 Q. And some ofthe employees of UCI were formerly 23 A. Yes, sir.

24 employees of GSR before it closed it doors? 24 Q. Is that a company that you owned?

25 A. That‘s correct. 25 A. Yes.
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1 Q. And some of the equipment that UCI owns was 1 Q. Is that a company that you founded?

2 owned by GSR before it closed its doors? 2 A. Yes.

3 A. That's correct. 3 Q. If you turn to page two of that document

4 Q. And UCI has assumed some of the liabilities 4 you‘ll see the names Jeff Flynn and Michelle Flynn with

5 that GSR had before it closed its doors; conect? 5 a Longmont address. Do you see that?

6 A. Yes. 6 A. Yes.

'7 (Exhibit 4 marked.) 7 Q. Does that refer to you and your ex-wife?

8 Q. (BY MR. MCFARLAND) Sir, you have been handed 8 A. Yes.

9 what has been marked as Exhibit 4 to this deposition. 9 Q. Do you recall starting this company?

10 Do you see that in front of you? 10 A. Yes.

11 A. I do. 11 Q. Did Flynn, Inc. also operate under the name

12 Q. Do you know what it is? Or have you seen it 12 Gem State Roofing?

13 before today? 13 A. Flynn Incorporated, doing business as; yes.

14 A. I don't recall. 14 Q. Was it also doing roofing and asphalt work?

15 Q. I‘m going to invite you to turn t0 the second 15 A. Yes.

16 page ofthat document. It names a couple individuals as 16 Q. Was there any other kind of work Flynn Inc.

17 the initial directors of Gem State Roofing, Inc. 17 was doing?

ls Michael S. Lenzi and Joe Coelho. Do you know those 18 A. Insulation, roofing, and asphalt maintenance.

19 individuals? 19 Q. Essentially the same kind of work you are

20 A. I do know Joe. And I met Michael a couple 2 o doing today; right?

21 times over the years. 21 A. Correct.

22 Q. Is Joe the guy that you said had the Twin 22 Q. Is Flynn Inc. still in operation today?

23 Falls business and -- 23 A. No.

24 A. No. This was another Gem State Roofing, 24 Q. D0 you know why?

25 Incorporated, is what he was at that point. 25 A. We just changed the name.
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1 Do you recognize those? 1 Q. Is it your testimony that the officers and

2 A. Yes. 2 board of directors are the same persons? I'm not asking

3 Q. Do those signatures of Jeff Flynn, Robert 3 you to guess. If you don't know, you don't know.

4 Hayden and Kerrie Kuhn appear authentic t0 you? 4 A. I don't know. We have three business

5 A. Yes. 5 partners. That's it. We are on our own board. We run

6 Q. On page four of Exhibit 21 near the top of the 6 our own stuff. Nobody comes in and mediates for us.

7 document it states, "The business affairs of the 7 Q. When was the last time you had a formal

8 corporation shall be managed by its board of directors." s meeting between the business partners? ls it that fall

9 Do you see that? 9 meeting you referred to last fall?

10 A. Yes. 10 A. We have meetings all ofthe time.

11 Q. Does UCI have a board of directors? 11 Q. The last annual meeting you said I think was

12 A. We are the board. I'm the president. Bob is 12 in the fall. Did you mean the fall of 2018 0r fall 0f

13 the vice-president. They are my business partners. So 13 2017?

14 what is your question? 14 A. As far as minutes is whatI meant for our

15 Q. I‘m asking whether -— so you have identified 15 corporation. We have those regular. We have to by law.

16 your business partners as both business partners and 16 Q. The fall meeting you referenced a few minutes

17 also as a vice—president and corporate secretary; 17 ago --

18 correct? 18 A. I don't recollect when we did it.

19 A. Yes. 19 Q. You don‘t know ifit was '18 or '17?

20 Q. Do you also have a board of directors? 20 A. We do it yearly. I know that. I don't know
21 A. No. 21 what days.

22 Q. Under the heading "Annual Meetings," do you 22 Q. Do you have custody of those minutes?

23 see that? 23 A. Not on my person.

24 A. Yes. 24 Q. But they are in your office somewhere?

25 Q. It says, "The annual meeting of the board of 25 A. Yes.

Page 95 Page 97

1 directors may be held at such places and such time as 1 Q. Can you provide those t0 your counsel?

2 the board may from time to time determine by 2 A. Yes.

3 resolution." Do you see that? 3 MR. MCFARLAND: And, Counsel, can you provide

4 A. Yes. 4 those to me?
5 Q. When is the last time that there was a board 5 MS. PICKENS MANWEILER: I will take a look.

6 0f directors meeting for UCI? 6 (Exhibit 22 marked.)
'7 A. Last fall sometime. I don't recall what time 7 MS. PICKENS MANWEILER: It looks like we
8 or day. We have it all documented. 8 already have.

9 Q. Do you recall where you met? 9 Q. (BY MR. MCFARLAND) Sir, you have been handed

10 A. At our office with our accountant. 10 what has been marked as Exhibit 22 in this deposition.

11 Q. And did you have a board of directors at that 11 Do you see that?

12 time? 12 A. Yes.

13 A. No. We just handle it inhouse. We don't have 13 Q. Have you seen that document before?

14 a board. President, vice-president, and secretary. 14 A. I don‘t recall.

15 That's it. 15 Q. The last page of that document contains

16 Q. But you had a board of director's meeting? 16 signature of Kerrie Kuhn, Jeff Flynn, and Robert Hayden.

17 MS. PICKENS MANWEILER: I think there is a 17 Do you see that?

18 miscommunication here. He is identifying the president, 18 A. Yes.

19 Vice—president, and secretary as the board of directors. 19 Q. Do you recognize those signatures?

20 MR. MCFARLAND: That is contrary to his 20 A. Yes.

21 testimony. And I am trying to understand. 21 Q. Do those appear accurate to you? Or authentic

22 Q. (BY MR. MCFARLAND) Your testimony a moment 22 t0 you?

23 ago is you don‘t have a board of directors. 23 A. Yes.

24 A. N0. Other than us. We are the corporate 24 Q. The first page of that document references a

25 officers. That's it. 25 first meeting of the board 0f directors at 10:50 o'clock
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1 Q. Do you remember what years those were? 1 that would be responsive to discovery requests in this

2 A. I don't recall. 2 case?

3 Q. Do you know whether anybody from your company 3 A. I don't know.

4 sent any Standard Plumbing Supply work over t0 my 4 Q. D0 you know whether your office provided any

5 client, Gem State, in Blaine County? 5 e-mails to your attorney to produce in this case?

6 A. Is he in the paving industry? 6 A. I don‘t recall.

7 Q. My question is, do you know whether any 0f 7 Q. Counsel, I‘m going to represent to you this is

a your crew or anybody from your company sent work to him? a a document that is not Bates numbered and was not

9 A. No. s produced to me through your office.

10 (Exhibit 32 marked.) 10 MS. PICKENS MANWEILER: And I can assure you

11 Q. (BY MR. MCFARLAND) Sir, you have been handed 11 that anything that dealt with Gem State Roofing and the

12 a document which has been identified as Exhibit 32 to 12 Trademark Settlement Agreement was produced. This does

13 this deposition. Do you have that in front of you? 13 not relate t0 that and would not have been produced.

14 A. Yes. 14 MR. MCFARLAND: Well, it does relate t0 my
15 Q. Do you recall ever seeing that document 15 discovery request which is the applicable question.

16 before? 16 MS. PICKENS MANWEILER: We can discuss that at

17 A. I recall, yes. 17 a later time. I disagree. Unless you can point in the

18 Q. You do recall? 18 Trademark Settlement Agreement where he is not allowed

19 A. Yes. 19 to do asphaltjobs in Blaine County.

20 Q. What is it? 20 MR. MCFARLAND: We‘ll handle that in a meet

21 A. It is a request of projects that we did for 21 and confer and a motion to compel. Because what is

22 Mr. Reese on our asphalt side. Once again, my question 22 applicable is not the trademark agreement. It is my
23 is, what does my asphalt have anything to do with the 23 discovery request.

24 roofing side? This is all done with my paving side. 24 (Exhibit 33 marked.)

25 Q. Is this an e-mail that was received by your 25 Q. (BY MR. MCFARLAND) Sir, you have been handed
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1 company? 1 what has been marked as Exhibit 33 to this deposition.

2 A. To our company, yes. 2 Do you recognize that document?

3 Q. I see in the "T0" line there is Gem State 3 A. I don‘t, no.

4 Roofing. Do you see that? 4 Q. You don't recall ever seeing that before

5 A. Yes. Gem State Roofing/Asphalt Maintenance 5 today?

6 and Paving. 6 A. No. It is pertaining to the Warm Springs

7 Q. It doesn't say Asphalt Maintenance & Paving; 7 project, I do believe.

8 does it? a Q. Are you familiar with the customer or

9 MS. PICKENS MANWEILER: I'm going to object. 9 potential customer Pioneer West Property Management?

10 The document speaks for itself. Gem State Roofing/ 10 A. N0, I'm not familiar with them. But I think

11 Asphalt Maintenance and Paving. 11 they took over for the other company that used to run

12 Q. (BY MR. MCFARLAND) My question is in the "To" 12 the Warm Springs project.

13 line. In the header of the e—mail. The last name on 13 Q. I don‘t know what you mean by Warm Springs

14 there is Gem State Roofing. Do you see that? 14 project. Can you explain that?

15 A. Gem State Roofing. Asphalt projects. 15 A. The one where we did thejob up in Warm

16 Q. That is the subject line. The asphalt 16 Springs, Sun Valley area. I do believe it has to d0

17 projects part is. 17 with that same project.

18 A. Yes, Gem State Roofing. 18 Q. Was this a house? A business?

19 Q. My question is, do you know what e-mail 19 A. It was condos. Multi-tenant facility. This

20 address that Gem State Roofing is tied to? 20 is a project we worked on years ago. And this is a new

21 A. I would say our Gem State Roofing e-mail. 21 company, I do believe.

22 Q. What is the e-mail address? 22 Q. Under the description there is a reference to

23 A. Gemstateroofing@aol.com. 23 an address at 125 Howard, Boise.

24 Q. Do you know whether you or anyone from your 24 A. Excuse me?

25 office searched your aol.com e—mail address for e-mails 25 Q. Under the word "Description."

‘s Eéwl ALHEIH V M & M Court Reporting Service (28) Pages 110 - 113

(208)345-9611(ph) (800)234-9611 (208)-345-8800(rax)

000116



Gem State Roofing v. Jeffrey Flynn

United Components December 20, 2018

Page 118 Page 120

1 A. It is for blacktop work. 1 responsive to discovery in this case?

2 Q. How do you determine that? 2 A. I haven‘t.

3 A. Because it says repave at the bottom. It is 3 Q. Do you know whether you provided any e-mails

4 sent from United Components. It looks like all asphalt 4 to your attorney to be turned over in this case?

5 work. 5 A. N0, I have not.

6 Q. This e—mail appears to be an exchange between 6 MS. PICKENS MANWEILER: Ijust want the record

7 UCI and standardplumbing.com. Did you do only asphalt 7 to be clear. When you say your attorney you are

8 work for Standard Plumbing? e referring to -- I represent United Components, Inc. Not

9 A. Yeah. Wejust do asphalt for them. 9 Mr. Flynn in his individual capacity. I want this

10 Q. At the top of the document there is the 10 record to be clear.

11 "From," "Sent," "To" blocks. Do you see that? 11 MR. MCFARLAND: Let me ask a question then.

12 A. Yes. 12 Q. (BY MR. MCFARLAND) Did you personally search

13 Q. And then below that block is another what I'll 13 any of your business e-mail addresses and turn over

14 call an e-mail header. 14 e-mails to the attorney for United Components, Inc., Ms.

15 A. Yes. 15 Manweiler, t0 your right?

16 Q. The "From" says Kerrie Kuhn mailed to 15 A. No.

17 gemstateroofing@aol.com. Do you see that? 17 Q. Sir, I'll ask you to turn back to Exhibit 37

18 A. Yes. 13 for just a moment. Do you have that in front of you?

19 Q. Is that the same e-mail address we talked 19 A. Yes.

20 about earlier? 20 Q. At the very bottom ofthat document there is

21 A. Yes. 21 an e-mail address that states gemstateroofing@gmail.com.

22 Q. Is Kerrie Kuhn the only one that monitors that 22 Do you see that?

23 e-mail box? 23 A. Yes.

24 A. For the most pan. 24 Q. Do you know who monitors that e—mail box?

25 Q. Are there other folks who monitor that e-mail 25 A. Yes. Kerrie.
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1 box? 1 Q. Anybody else?

2 A. Bob and I look at them once in a while if 2 A. Once in a while I look at the computer. But I

3 there is interactions with us. But she handles the 3 don't really g0 through it all. I am in the field all

4 office/clerical. 4 of the time. She handles all of the stuff that comes

5 Q. Would you say that is the primary business 5 in.

6 e-mail address? 6 (Exhibit 39 marked.)

7 A. It one of the primaries, yes. 7 Q. (BY MR. MCFARLAND) You have been handed what

a Q. Do you have your own separate business e-mail 8 is marked as Exhibit 39 to this deposition. Do you have

9 address? 9 that in front of you?

lo A. I‘m set up as Asphalt Maintenance. 10 A. Yes.

11 Q. You have an Asphalt Maintenance e-mail 11 Q. What is it?

12 address? 12 A. It is an e-mail from Richard for us to proceed

13 A. Yes. 13 on the project.

14 Q. Do you know whether Kerrie Kuhn has another 14 Q. Richard is from Standard Plumbing; right?

15 business e-mail address? 15 A. Yes.

16 A. We have United Components and Gem State 16 Q. So this would have been an asphalt job; right?

17 Roofing. And then we have Asphalt Maintenance and 17 A. Yes.

18 Paving. 13 Q. Can you tell from this document whether this

19 Q. Are those both .com e-mail addresses? 19 was an asphalt job in Blaine County or elsewhere?

20 A. Gmail. 20 A. Twin Falls store.

21 Q. So Gem State Roofing is aol. And United 21 Q. Twin Falls and not in Blaine County; correct?

22 Components and Asphalt Paving are both Gmail? 22 A. Yes.

23 A. Yes. 23 Q. And do you recall doing work at a Twin
24 Q. Do you know whether you or anyone else from 24 Falls -- this would have been a Standard Plumbing store

25 your company searched those e-mail boxes for documents 25 in Twin Falls?

‘e Ein-E Acripi 12‘ M & M Court Reporting Service (30) Pages 118 - 121

(208)345-9611(ph) (800)234-9611 (208)-345-8800(fax)
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Page 130 Page 132

1 A. Yes. 1 A. Yes.

2 Q. Have you seen that document before? 2 Q. Is it accurate to say that Kerrie has the

3 A. I have not. 3 closest relationship to McAlvain?
4 Q. Is this a form that you recognize? 4 A. Yes.

5 A. Yes. It is a work order. 5 Q. Do you know how that came about? Is it merely

6 Q. Is a work order different than an estimate? 5 because of her role as the office manager? Or some
7 A. Yes. 7 other way?
8 Q. What is the difference? a A. We have done work for them in McCall. And
s A. It just tells what we did on the job. 9 they had another contractor 0n this. And they went

10 Q. Do you see the name Jamie Briscoe? lo sideways. That is what they told me what was going on.

11 A. Yes. 11 And they ended up giving us thejob to d0.

12 Q. Is Jamie Briscoe an employee? Or 15 that a 12 Q. Why is it that Kerrie has the closest

13 customer? 13 relationship t0 the McAlvain folks? Do you know?
14 A. It must be a customer. It is who it is billed 14 A. She runs the office/clerical. Bob is the one

15 to. 15 who actually dealt directly with McAlvain.

16 Q. There is also a name Ken'y Armstrong. Do you 16 Q. And did you ever refer McAlvain to Gem
1'7 see that? 17 State -- I'm going to refer to my client as Gem State -

18 A. Yes. 13 Hailey. Is that okay?

19 Q. And do you know who Keny Armstrong is? 19 A. That's fine.

20 A. I don't. 2 o Q. Did you ever refer any McAlvain work to Gem
21 Q. Is there anything 011 this document that would 21 State - Hailey?

22 allow you to identify what job this relates to? 22 A. I have not.

23 A. The address. 23 Q. D0 you know if anybody did in your company?
24 Q. Do you recall that address? 24 A. I have no idea.

25 A. No, I don't. 25 Q. Same question regarding ESI?

Page 131 Page 133

1 (Exhibit 48 marked.) 1 A. I don‘t recall.

2 Q. (BY MR. MCFARLAND) Sir, you have been handed 2 Q. You didn't do it yourself?

3 what has been marked as Exhibit 48 to this deposition. 3 A. I did not.

4 Do you see that? 4 Q. And you are not aware of anybody 1n your

5 A. Yes. 5 company having done it?

6 Q. It appears to be an e-mail from Tracey Felix. 5 A. No.

7 Do you see that? 7 (Exhibit 49 marked.)

a A. Yes. 8 QA (BY MR. MCFARLAND) You have been handed what

9 Q. Do you know who Tracey Felix is? 9 has been marked as Exhibit 49. Do you have that in

10 A. Not personally, no. 10 front of you?
11 Q. Do you know who it is? 11 A. Yes.

12 A. A McAlvain employee. Ithink it is a female. 12 Q. This is an e-mail referencing an animal

13 I have never dealt with her. 13 shelter. Is that the same thing as the veterinary

14 Q. There is a reference to Hailey, Idaho roofing 14 clinic you mentioned a moment ago?

15 work on a 25,000 square foot building. Do you know what 15 A. Yes.

16 project that is in reference to? 16 Q. It is not two different jobs; is it?

17 A. I do believe it is the veterinarian clinic. 17 A. No.

18 Q. Is that a project that your company worked on? 18 Q. Have you seen this e-mail before today?

19 A. Yes. 19 A. I have not.

20 Q. Did you bid that job? 20 Q. I invite you to turn to the second page of

21 A. I did not. 21 that document. Do you know what that 1s a photograph

22 Q. Did you personally do work on that job? 22 of?

23 A. I did not. 23 A. It looks like ajob site t0 me.

24 Q. This e-mail ls written t0 Kerrie. I assume 24 Q. Can you tell whether that is this

25 that 1s Kerrie Kuhn? 25 veterinary --

‘slila-l -H(‘:'i[;-i
R‘ M & M Court Reporting Service (33) Pages 130 - 133
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Page 134 Page 136

1 A. I have never been t0 the project. I have n0 1 Agreement unsigned related to the same animal shelter we
2 idea. 2 have been talking about. Do you know whether this

3 (Exhibit 50 marked.) 3 document is within UCI‘s corporate records?

4 Q. (BY MR. MCFARLAND) Sir, you have been handed 4 A. I would assume so.

5 what is marked as Exhibit 50. Do you see that in front 5 (Exhibit 53 marked.)

6 of you? 6 Q. (BY MR. MCFARLAND) Sir, you have been handed

7 A. Yes. 7 what has been marked as Exhibit 53 to this deposition.

e Q. What is it? 8 I would like you to compare it to Exhibit 50, if you
9 A. It's a contract. 9 would, please. Does Exhibit 50 and Exhibit 53 relate to

10 Q. Is this for the same animal shelter we have 10 the same job? Can you tell?

11 been talking about? 11 A. Same address, yes.

12 A. It seems to be. 12 Q. D0 you see that the amounts on 50 and 53 are

13 Q. Do you know who prepared the estimate? 13 different? Exhibit 50 is for $250,000? And Exhibit 53

14 A. Kerrie. 14 is for $256,000?

15 Q. Do you know generally when Kerrie prepares the 15 A. Yes.

16 estimates whether she goes out to the job site? Or is 16 Q. Do you know why the amount has increased? I

17 it all done over the phone? 17 don't want you to guess‘ I'm just asking if you know.

18 A. It is all done by phone and e-mail. 18 A. Well, it says on line one they wanted a

19 (Exhibit 51 marked.) 19 temporary synthetic installed. So that would change the

20 Q. (BY MR. MCFARLAND) Sir, you have been handed 2 o pricing.

21 what has been marked as Exhibit 51 to this deposition. 21 Q. Well, am I reading this right? Both 50 and

22 A. Yes. 22 53, line one, refers t0 install synthetic underlay. Am
23 Q. What is it? 23 I missing something?

24 A. Subcontract Letter 0f Acknowledgment. 24 A. This is where the emergency temporary ice and

25 Q. Do you recall ever seeing this document before 25 water shields are supposed to be.

Page 135 Page 137

1 today? 1 Q. Are you looking at the bottom of Exhibit 53?

2 A. No. 2 A. Correct.

3 Q. Do you know whether that is Kerrie Kuhn‘s 3 Q. That $6,100 line item?

4 digital signature at the bottom of that document? 4 A. Yes.

5 A. It appears to be. 5 Q. I understand now. Does Kerrie Kuhn have

6 Q. Do you know whether this document is in your 6 authority t0 sign documents 0n behalf 0f UCI?
7 company records? 7 A. Yes.

8 A. I would assume so. 8 Q. Sign contracts?

9 Q. Do you know whether this document was produced 9 A. Yes.

10 or was provided t0 UCI's counsel to be produced in this 10 Q. Estimates?

11 litigation? 11 A. Yes.

12 A. Was it provided to you guys? It is right 12 Q. That is something she routinely does as part

13 here. 13 of her work?
14 Q. Do you know whether the document was provided 14 A. Yes.

15 by your company to your company's attorney for it to be 15 (Exhibit 54 marked.)

16 produced in this case? 16 Q. (BY MR. MCFARLAND) Sir, you have been handed

17 A. No, I don't know that. 17 what is marked as Exhibit 54 to this deposition. D0 you
13 (Exhibit 52 marked.) 18 see that?

19 Q. (BY MR. MCFARLAND) Sir, you have been handed 19 A. Yes.

20 what has been marked as Exhibit 52 to this deposition. 2 o Q. Have you ever seen this e—mail before?

21 Do you recognize that document? 21 A. I have not.

22 A. No, I do not. 22 Q. In your experience d0 Blaine County customers

23 Q. Have you ever seen it before? 23 ask for data regarding whether materials or work is

24 A. No. 24 purchased elsewhere or purchased in Blaine County? Have

25 Q. I‘ll represent t0 you that it is a Subcontract 25 you ever seen something like that before?

"Jiii-i Scrip: I? M & M Court Reporting Service (34) Pages 134 — 137

(208)345-9611(ph) (800)234-9611 (208)-345-8800(fax)
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CANCELEEONORAMENomé%T%fiW:i=?V
CERNFKAIEOFASSUMEDBU$NESSNRME§fl

(Please type or print Iegibly. lnstm ctions are included on the back oftha é‘g‘p}fiiat}/up.)_

II j IE.
93

4&5” I“

(,2 .0“ ' q
T0 the SECRETARY OF STATE, STATE OF IDAHO

P
[046,5 ,

_

Pursuant to Section 53-507 and 53-508, Idaho Code. the undersigned gives notice

of the acfion(s) indicated below:

1. The assumed business name is:
GEM STATE ROOF'NG

2. The assumed business name was filed with the Secretary of State's Office

0n 16 JUL 1999 as file number 027679

3- D Cancellation. The persons who filed the certificate no longer claim an interest in

the above assumed business name and cancel the certificate in its entirety.

4. D The assumed business name is amended to:

5. The true names and business addresses ofthe entity or individuals doing

business underthe assumed business name are amended as follow:

Add: Detete: -
r Name: Mail;

O. M7459 . .

D ,United Comp ants. Incorporated 417 Remington #2. Garden City. ID 83714

( 0 H0302.)

D Gem State Roofing & 2270 S. Longmont, Boise. ID 83706

D Asphalt Maintenance Inc.

5_ The type of business is amended to read:

D Retail Trade D Manufacturing D Transportation and Public Utilities

D Wholesale Trade D Agriculture D Finance. Insurance. and Real Estate

Services D Construction D Mining

7_ The name and address to which future correspondence should be addressed

is changed to read:

United Components, Incorporated. 417 Remington Suite #2. Garden City! lD 83714

8. Name and address forthis acknowledgment copy is:

United Components. Incorporated

417 Remington Suite #2

Garden City, ID 83714

Signature: Q0 03,2 K&QW Secmlary of Slate use only

.

W Q
Printed Name: Jeff Flynn

Capacity: President

'
-

IDAHIJ SECRETARY 0F STME
Slgnatum' 16/26/2611 65:95

CK: 146% ET: 225815 BH: 1295725

1 E 19.3' ‘-' N.IB RSSUN “HEN H 3Printed Name:

capacity.
Exh. No.9 V

awe 2 A767
x) .T:\ nh D DEICjENDANToooos4

I
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Richard Reese <rreese@standardplumbing.com>From:

Sent: Saturday. June 04, 2016 11:09 PM

To: Romney Miles; bo.manager@standardplumbingmm; tf@standardplumbing.com;

sv@standardp§umbing.com; bu@standardplumbing.com; Gem State Roofing

Subject: Asphalt Projects to Begin per bid

Gem State Roofing/Asphalt Maintenance and Paving:

Please begin on the followlng jobs per estimates 2817 at Standard Plumbing Supply Locations:

Yes - 145 North Curtis. Boise, ID 69020 Square feet.

Note: Please advise if this includes the fenced tenant area in the 69,020 square feet

Yes - 167 Eastland Drive. Twin Falls, ID. 32,250 Square Feet

Note: Please confirm with Miles Romney that the square footage is for our property.

Yes — 4319 Glenbrook Drive, Hailey, ID

Yes - 336 Overland Drive, Burley, lD

Completed projects will be paid with 10 business days.

Standard Plumbing Supply

P.O. Box 708490

Sandy, Ut 84070

Mlles Romney miles.romney@standardplumbing.com 801-233—2197 will assist in coordinating with the stores.

Thank you very much for your quotes and best wishes in successfully completing the projects.

Kind Regards,

Richard N. Reese

President

Standard Plumbing Supply Company.

Sent from my iPad
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From: Richard Reese <richard.reese@standardplumbing.com>

Sent: Wednesday, August 24, 2016 5:57 PM

To: ‘Miles Romney'

Subject: FW: Estimate 2973 from United Components Incorporated

Attachments: Drawing.pdf

From: Kerrie Kuhn [mailto:gemstateroofing@aol.com]

Sent: Thursday, August 11, 2016 9:53 AM
To: rlchard.reese@standardplurnbingmm

Subject: Ra: Estimate 2973 from United Components Incorpomted

Thank you,

Kerrie

—-Original Message---—

From: Richard Reese <richard.reese@standardgiumbing.com>

To: 'Kerrie Kuhn' <gemstateroofin9®aoLcom>

Sent: Wed. Aug 10, 2016 9:29 am
Subject: RE: Estimate 2973 from United Components Incorporated

Can you send me a diagram of where the repair would be?

Richard

From: Kerrie Kuhn lmaiito:gemstateroofinganf.com]

Sent: Wednesday, August 10, 2016 9:25 AM
To: rreesngtandardglumbing.com

Subject: Re: Estimate 2973 from United Components Incorporated

I corrected the estimate and resent to you. installed at 2—1/
" and compacted

Thank you,

Kerrie

—--Original Messagefl
From: Richard Reese <rreese@standardplumbing.com>

TD: GEMSTATEROOFING <GEMSTATEROOFING@AOLCQM>
Sent: Tue, Aug 9. 2016 5:45 pm
Subject: Re: Estimate 2973 from United Components Incorporated

What thickness on the remove and repave?

Sent from my iPhone

Richard Reese

801-209-2800 mobile
801-233-4090 office direct
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From: Richard Reese <richard.reese@standardplumbing.com>

Sent: Thursday, August 25, 201 6 10:32 AM

To: 'Miles Romney'; 'TF Store'

Cc: gemstateroofing®gmaiLcom

Subject: FW: Estimate 2973 from United Components Incorporated

Attachments: Est_2973_from_United_Components_lncorporated_4456.pdf

Please proceed at the lower bid price. Work with the store with as little disruption as possible and advise when

completed.

Thanks

Richard

From: United Components Incorporated [mai|to:replyTo@intuit.com]

Sent: Thursday, August 25, 2016 8:29 AM
To: rreese@standardplumbing.com

Subject: Estimate Z973 from United Components Incorporated

Dear Customer :

Please review the attached estimate. Feel free to contact us if you have any questions.

We look forward to working with you.

Sincerely,

United Components Incorporated

208-338-9318

To vlew your estimate
Open the attached PDF file. You must have Acrobatgn Readerm instalied to view the attachment.
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Jayme Danner_ —
From: Julian Lopez

Sent: Wednesday, November 9, 2016 7:19 AM

To: gemstateroofing@aol.com

Cc: Tracey Felix; David Hurley

Subject: WT roofing

Bob

| have reached out to you guys and have had no response. We have had great weather to do some Roofing but you guys

have not been around.

Tell me what the plan to get the rest of the metal that needs to be done and of course the Activities roof. Thanks

Julian Lopez

Superintendent

M(‘Alvain Group of Companies

5559 W. Gowen Road
Boise, ID 83709
208.362.2125

208.362.4356 fax

Thls Quail, including attachments, may include confidential and/cr proprietary Information, and may be used on|y by the person or entlty to which It Is addresed. Ifdle

reader of this e—mail ls not the intended reclpient or hls or her authoflzed agent, the reader is hereby noflfied mat any dlsseminafion, disuibutlon or copying of this e-mail ls

prohibited. If you have received thls e-mail In error, please notify the sender by replylng to thls message by e-mall, or phone and destroy any and all copies ofthe

correspondence and attachments.
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Javme Danner_ ——
From: Julian Lopez

Sent: Monday, November 28, 2016 4:35 PM

To: gemstateroofing@gmail.com

Cc: Tracey Felix; David Hurley

Subject: WT Snow fence

Bob

We need the snow fence installed. What is holding us up? The other thing is I have a leak at the balcony and have some

areas of potential leakage. When will you be back?

Julian Lopez

Superintendent

McAlvain Group of Companies

5559 W. Gowen Road
Boise, ID 83709
208.362.2125

208.362.4356 fax

This e-mail, Includlng attachments, may Include confidential and/or proprietary Informatlon, and may be used only by the person or entity to which It is addressed. If the

reader of mas e-mali is not the intended recipient or his or her authorized agent, the reader Is hereby notified that any dlssemlnatlon, dimibutjon or copying of thls e-mall is

prahlblted. If you have reoelved mis e-mall in error, please notify the sender by replying to thls message by e-mall, or phone and destroy any and all copies of the

correspondence and attachments.
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United Components. Incorporated2:32 PM

02/05/18 Profit & Loss
Cash Basis January through December 2017

Ordinary lncorne/Expense
Income

Early Payment Discount
Job Income

Total Income

Cost of Goods Sold
Cost of Goods Sold

Warranty

Total Cost of Goods Sold

Dump Fees
Equipment Rental for Jobs
Job Damages
Job Materials Purchased
Permit Fees
Subcontractors Expense
Tools and Small Equlpment

Total COGS

Gross Profit

Expense
Advertising and Promotion

Referral Fees
Advertising and Promotion - 0t...

Total Advertising and Promotion

Auto and Truck Expenses
2017 Denali Duramax Lease
2018 Dodge Mega 3500 - Silver

2018 Dodge Ram 3500 -Whlte
Gas and oll

Towing
Vehicle Regislration

Vehicle Repairs

Total Auto and Truck Expenses

Bank Servlce charges
Credit Card “Ia of Sales
Credit Card Machine Lease
Maintenace Charges
Money Order & Cashier Check
Stop Payment

Total Bank Sewice Charges

Business Licenses and Permits
Computer and Internet Expenses
Donation
Electronic Equipment Rental
Insurance Expense

Auto Llability Insurance
General Liability Insurance
Health Insurance

Jeff Flynn
Kerrie Kuhn

Total Health ln surance

Life Flight

Workman's Comp Liabilty

Total Insurance Expense

Jan-Dec17

-87.50

2.0621 63‘68

2,062,081.18

5,514.24

5,814.24

8.54228
22,452.06

945.00

504.571 .55

4,000.64

270.396.09
625.38

817,347.24

1,244,733.94

600.00

55,317.04

55,917.04

14.381 .76

20,000.00

20.000.00

47.081 .06

337.70

2.30529
67,368.84

171 ,474.65

3. 41 8.43

890.28

327.79

75.95

30‘00

4.74245

428.75

1.900.54

538.33

1.166.43

15,537.00

21,671.99

4.84864
4.666.04________

9,514.88

825.00

69559.00

117.107.87

Exl). N
Dam us
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2:32 PM United Components, Incorporated

02/05/13 Profit & Loss
Gash Basis January through December 2017

Jan - Dec 17

Interest Expense
Finance Charges 731 .24

Interest 1.260.71

Late Fees 253.06

Total ln‘eresl Expense 2,255.01

Janitorial Expense 1,266.85

Lodging 7.400.65

Meals and Entertainment
Entertainment 3537.39
Meals 21.223.27

Total Meals and Entertainment 24,750.66

Medical
Drug Testing 75.00

Medical - Other 6.196.39

Total Medical 6.271‘39

Office Supplies

Arizona 28.45

DOT 1 .31 5.00

Dues 864.00

Licenses 1.855.00

Safety (OSHA) 954,67

Office Supplies - Okher 10.109.01

Total Office Supplies 15.126.13

Parking 112.50

Payroll Expenses
Bonus 610.01

Coionial Life A (Co. Fald) 815.00

Comission -Windows 70.00

Commission 732.50

Commission - Siding 1,560.00

Company SUI ID 12.589.01

Employee Hourly Vacation 3.416.00

Employee Payroll - Doors 1,039.50

Employee Payroll Asphalt 55267.63
Employee Payroll Estimator 16.721 .08

Employee Payroll Office 29.81 0.42

Employee Payroll Roofing 235238.92
Employee Payroll Seal Coating 23.787.16

Employee Payroll Shop Clean Up 59.843.67

Employee Payroll Shop Mechan". 525.00
Employee payroll siding work 4.41 7.85

Employee Payroll Snow Removal 19.358.80

Employee Payroll Window 2.34000
Emponae Seal Coat D/T 1.706.00
FUTA Tax 3,964.79

Holiday Fay 3,872.00

Medicare Company 8.544.89

Officer Payroll 135,121 .65

Social Security Company Paid 36,536.71

Workforce Developement 421.64

Total Payroll Expenses 658310.23

Postage and Delivery 2,397.17
Professional Fees

Accounting Fees 1.400.00

Total Professional Fees 1,400.00

Rent Expense
Alarm System 300.00

Page 2
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United Components, Incorporated2:32 PM

mans Profit & Loss
Cash Basis January through December 201 7

Arizona Rental
Office E Yard
Storage
Water Machine

Total Rent Expense

Repairs and Malntenance
Equipment Repairs
Furance & Cooling
Office Equipment
shop Supplies

Total Repalrs and Maintenance

Sales Tax Expense
Taxes - Arizona TPT
Taxes - Idaho State Tax Return
Telephone Expense

Cell Phone
lntemet
Office Phones

Total Telephone Expense

Tools
Power Tools
Safety Equipment (OSHA)
Small Hand Tools

Total Tools

Travel Expense
Utilities

Arizona - Electric

Electricity

Gas
Trash
Water

Total Utilities

Total Expense

Net Ordinary Income

other IncomelExpense
Other Income

Earned Interest

Finance Charge Income

Total Other Income

omer Expense
Penamies

Total Other Expense

Net Other Income

Net Income

Jan - Dec_17

556.67

12329.74
149.84

151.92

13.788.17

9.047.56

85.00

466.69

2.685.64

12,284.89

873.80

61 0.30

20.00

11.316.55

691.59
3.512.06

15,520.20

5.375.21

5.048.913

3.554.85

14,478.99

796.93

182‘11

2.627.93

368,75

11.16

615.40

3,805.37

1,134,755.36

109.978.58

3.19

1.205.40

1,211.59

1.129.48

1,129.43

82.11——.~.—___—
.

110,060.69

Page 3
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Jayme Danner— — — —
From: Tracey Felix

Sent: Wednesday, January 17, 2018 4:55 PM

To: gemstateroofing@gmail.com

Subject: Hailey Idaho Roofing Work?

Hi Kerrie,

lam in need of some help on a project in Hailey. It’s too cold to install the roof on our 25,000 square foot building, sol

want to do a temporary synthetic underlayment but I
can’t find anyone to help me out. Are you guys interested?

Tracey
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Jayme Danner — I —
From: Tracey Felix

Sent: Friday, January 19, 2018 11:09 AM
To: Kerrie Kuhn

Subject: Animal Shelter

Attachments: Animal Shelter Roof Plan.pdf; Exhibit A_2013 MCI Exhibit A—Subcontractorslnsurance

Requirements (8).pdf

Hi Kerrie,

l hope you’re well and don't have this horrendous cold that‘s been going around. lapologize for being non-responsive

yesterday. It was all I could do to attend a meeting and leave forthe day.

| appreciate you taking a look at this for us. I’m attaching the roof plan for the project. The overall footprint of the

building is 27,900 square feet, broken up into four areas.

The framer is installing trusses and sheathing, and then we have Structural Insulated Pa nels on top of that that installed.

We anticipate needing pretty much the whole building to have a temporary roof that can tolerate some

wind/snow/traffic for a couple of months and | came up with the synthetic underlayment as a cost-effective option.

We're open to other ideas as well. We have half of Area 4 ready, and the trusses are going up now in Area 3. Trusses

for Area 1 will follow in two weeks, and then Area 2 will have trusses erected the first week of February.

Realizing it will likely take at least a week to get a Contract to you, we'd like to quickly get a quote from you and

hopefully start on this within the next couple of weeks. John Hanson (from our Whitetail project) is the Superintendent

and he is thrilled that I’m talking to you guys about this. Ithink he enjoys working with Bob. Let me know ifl can get

you any other information in order to provide an estimate.

Tha nks!

Tracey

Each. No.
‘

'

Dam qq
Name
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United Components. Incorporated

DBA: Gem Stale Roofing

DBA: Asphalt Maintenance & Paving

41 7 Remington Street #2

Garden City Idaho S3714

Name {Address

Mc Alvain Construclion. Inc

5559 W. Gowcn Road

Boise Idaho 83709

Estimate
Date Estimate #

m 754-50??? 3703

Phone Number

Description Total

Hailey Animal ShuIlur, 101 Cray Creek Road. l-Inilcy :

lnslnLl synlhclic underlnymum

lnsmll Ice nnd Water shield an caves. rakes 24" past imcrior wall ou sleep pitch

Install [cc and wnler shield m1 entire roof syslcm of 3/12 pilch

Install new drip edge and pipcjacks

Install Ice and Water shield 36“ wide lo lap over ridge

lnslnll Ccnnimccd Landmark Limilcd Lifelimu Archilccluml Shingles (Wcmhcmd Wood)

lnslnll double cap ridge

Install associalcd roof flashing: only us per specification

9. Install snow rctcnlion us pcr specs

10.lnsmll 1 layer 01‘3‘0 Poly Isa Insulation Board mechanically fastened (Concrclc Ducks to bu full_v

adhered)

l Llnsmll taper package according Iu plans lo direct water lu drains Illechanicully faslcncd (Concrctu

decks to bc fully adhered)

lZ.|nslall 1 layer 01'3‘0 Poly Isa Insulation Board 111cchzmicnlly ihslunud (Coucrclc Decks Lo 17c fully

adhered)

13.[nstall 1/4" primed dense deck

N.Insmll 60 mil versigard non reinforced EPDM
IS‘Sul drains

l6.Fu|ly adhere \mlls and terminalc under new coping cup

17.[n5la|l \vnlkpad as per specifications

18.[nslull coping cap according lo plans nn parapcl walls on flal decks

19.’l‘erminalc EPDM accu rding to nmnufacmrc.

20AM debris Io b: hauled mT by Gem Stale Roofing‘

rs9w#ww—

\Vc hereby propose to fumish all the materials and pcrfonn all lhc labur nccussary lbr Illa completion of

250.684.00

Wc look forward 10 doing business wiih you.

Contractor License Number RCE—32821 Total

Signature

Phone # Fax # E—m ail Web Sile

20533893 I 8 208688-84“ gcmslmumul‘mg@gnmil.com mm‘.gemsmlemofing.ncl

Hag?!
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United Components, Incorporated

DBA: Gem State Roofing

DBA: Asphalt Maintenance & Paving

417 Remington Street #2

Garden City Idaho 837 l4

Name I Address

Mc Alvain Construction. Inc

5559 W. Gowcn Road

Boise Idaho 83709

Estimate
Dale Estimate #

V'l‘/24l2018
' 3708

Phone Number

Descriplion Total

21.20 year munul‘uclure NDI. warranty on ILI'DM

Nola: EI’DM is chemically wultlcd and TPO is hum wuldcd :md product is rcinlbrccd

All mmcrial is guaranteed m he n5 spucificd and nbovu work lu be pcrlbnncd in accordance with the:

spccificulions submitted I‘or above work. Thu. work lu bc completed in n subslanlial workman like

manner.

Paymcnl l0 bu Imldu i5 h? down :md tlu: balance upon cnnlpmlinn unluss uLhum'isu slnlcd by UniLEd

Components. Inc. DBA: Gum Slate Roofing. All dcpnsits an: non refundable. Once tho cs‘inmus is

signal it hummus n binding. comma. An)- brcach al'lhc cuntruct will rcsuli in a minimum charge of25%

ind may he suhjccl 1n 100% 01'th lulal cnsl ol' lhc commul, n service charge 0F l-lJ‘l ”/0 per month will

bc charged on nll accounts past due. This is expressed as an annual percentage charge or 13%. ln the

event [hat any account is placed wilh a third party collccliun, customer agrees lo pay all cost including

reasonable attorney fees. adminislraiivc lhcs. court cosls, and l'mnncc clmrgcs‘

Any alteration or deviation From above specificulions Involving unforeseen costs, will bx: uxcculcd only

upon written orders. Lind will become an extra charge over and above Lhc estimnlc set forth herein. All

agreements contingent upon God. accidents or delays beyond our comm]. Owner Io curry fire and olhcr

necessary insurance upon nbuvc work. Our umploycc's nrc fully covcmd by Workmen's Compensation

and Public Liability Insurance. Engineer l‘cus and permit fees (il‘npplicublu) will bl: an addendum lo

contract or billed separately.

\Vc look forward Iu doing business with you.

Contractor License Number RCE—SZBZI Total $250,684.00

Signature

Phone # Fax # E-mafl Web Site

20833893 [8 208-3 88-8—1“ gcmslmcmofingrjljgmai].co m \\’\m~'.gemslaleraofing.nc1

Paw;
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Subcontract Letter of Acknowledgement

No. S116016-40

Equal Opportunity Employer

February 14. 2018

Gem State Roofing Inc.

2270 S. Longmont

Garden City, ID 83706

Reference: Proiect: Animal Shelter ofthe Wood RiverValley

Project No.2 116018.

Owner. Animal Shelter ofthe Wood River Valley

Architect:

Congratuial‘rons, yau have been selected to perform subcontract work on me above project. The project manager and your point of contact with our office

is Tracey Felix. PJsase direct all questions and communicaiion lo the project manager.

Please sign the Contract and Letter of Acknowledgement. Please initial all pages and all exhibits. The Contract must be signed by an owner or

corporate officer of the company. If you are not author'xzed to sign foryour company, please decline the contract and notify Paola Eldredge

(paolae@mcalvain.oom) of the name and email address ofthe proper signatory. If you have any questions concerning the contract, please call, or e-mail

traceyf@mcalvain.oom.

E] A certificate of insurance for coverage as outlined in Exhibit A is required for you and any lower tier subcontractors you may have on this project,

While we should have received your insurance certificates with your Subcontractor Prequalification. we still require insurance certificates for any

lower tier subcontractors. You wi‘l not E allowed Io start aux work, norwil‘ you be Eid until all such insurance is on file in our gifice.

Ptaase comp1ele the Lower Tier Subcontractors and Suppliers attachment. including address and phone number. Your LowerTier

Subcontractors are required to provide insurance as detailed in Exhibit A,

All submitlals are due within 15 days of issuance of your contract. Eleclronic submiflals are preferred; please forward them via e-mail to

traceyf@mcalvain.oom Please contact Tracey iffile sizes are too large for e—mail. If hard copies are submitted, please provide 6 copies.

Please submit a copy of MSDS sheets (OSHA requirements) for all products you may use at this project These sheets must be submitted prior

to using the product on the project. Also. a copy of your Safety Program and Hazardous Communication Program must be submitted to us.

Schedule of Values has been provided; please notify your project manager if there is a discrepancy.

DD

D

D

D

Subcontractors Application for Payment: Please use theform available at the McAlvain website (www.mcalvain.com); click on the

SUBCONTRACTOR link in lhe upper right hand corner. Applications are due by the 20m of the month or as delaiied in Exhibil B. Applications

may be emailed lo mciAP@mcaIvain‘com. Late applications will not be paid until the next monlh‘

No change orders orjob scheduling will be acknouiledged unless approved in writing through our office first. Change orders will not be paid unless

approved by owners.

We look forward to working with you on this ptoject.

Sincerely, This letter is hereby acknowledged by:

Gem State Roofing Inc.

Damian“ w.-WLLW
Signed:

Kerr'e L RUhn
Paola Eldredge Printed Name:

1

ContractAdministration Tine;
C0 rporate SGCVEtaFY

Dale:
2/16/2018

Initial Lfi
ID RCE-1318

I
CM 157 5559 West Gowen Road, Boise, Idaho 83709 (208) 362-2125 FAX (208) 362-4356

Page 1 ofs

000135
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No. S1 1601 6-40

Equal Opportunity Employer

SUBCONTRACT AGREEMENT
No. 811601640 Roofing

SUBCONTRACTOR: DATE: February 14, 2018
PROJECT: Animal Shelter of the Wood River Valley

Gem State Roofing Inc. LOCATION: Hailey, ID

2270 S. Longmont OWNER: Animal Shelter of the Wood River Valley

Garden City, ID 83706 ARCHITECT:

(208) 338-9318 (208) 388-8461 ADDENDA:

The panies agree as follows:

1. Scoga of Subconuact Work.

Subconlractor agrees lo furnish alt necessary labor. materials. suppiies. tools, equipment including scaffolding and safely equipment. services,

supervision, shop drawings. submirlals. samples. and sales [axes unless specifically slated otherwise. necessary or required for the completion of all work

described below, reasonably inferable Ihereirorn and incidenial lharem (1he Work“):

Furnish Roofing scope ofwork per plans. specifications. and the following exhibits to the contract:

Exhibit A ~ Insurance Requirements

Exhibit B - Technical Requirements

Exhibit C — Project Document List

Exhibit D — Project Schedule

Exhibit E — Schedule of Values

The McAlvain Group of Companies, Inc. Safety and Accident Prevention Plan is incorporated into the contract by reference, Copies are available at the

jobsite and upon request.

unflfime
i

I

I

" '

- rice, i,n-e-

T 07310. .0760

7

Ls
'

0.00006"
I

"$248,177.16

2 99132. .01 1O Synthetic Undeflayment ( Temp Roofing) LS 0.00000 $6,100.00

Closeout (1 % fo O&Ms, Warranty.
3 07310. .0700

Redlines)
LS 0.00000 $2506.84

Subtotal: $256,784.00

Subcontractor agrea to be bound 10 Contraclur to me same extent as Cmtraclor has assumed lo the Owner by Prime Cuniraci. In the event of any

conflict between 1he terms of the Prime Contract and this subcontract, the provisions ofthis Subcontracl shall control. Submnlractshall indemnify and

hold Contractor harmless from any and ail costs. expenses and \iabil‘m'es, indudlng altorney fees. incurred by or claimed against Contractor axising out of

or raating lo Work or any breach o! this Subcontract. All subcontramors and suppliers of materials and equipment including equipmenl rentals. having

agreements with Subconn'actnrfor any part of me Work shall be identified with their current addresses in Lower Tier Submniraciors and Suppliers

aflachmel’lt harem»

CInitial

ID RCE-1318
[
CM 157 5559 West Gowen Road, Boise, Idaho 83709 (208) 362-2125 FAX (208) 362-4356
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2. The Subcontract Documents.

The subcontract documents consist of

(a) lhis Subconuacl:

(b) the Prime Conlracl. cansisling of the Agreement between the Owner and Contraclot and 1ha other Contract Documents enumerated therein;

(c) modifications issued subsequentto the execuiion or the Agreement between the Owner and Contracior‘ whether before or atterlheexecmion of

this Subcontract; and

(d) modifications to this Submnlract, all of which are incorporaled herein.

This Subcontract represents the entire and integrated agreement between the parties hereto and supersedm prior negotiations, representations or

agreements, either written or oral.

3. Subcontract Prlca and Pament.

In consideration ofSubGuntractui’s oompla1e performance of this Subcontract, Contractor agrees to pay Subconiractor the total sum of Two Hundred

Fifty-Six Thousand Seven Hundred Eighty-Four And OBHUII Doliars (s 256,784.00) (the 'Subconlract Price"), subjectto adjustments pursuanno

paragraph B. No progress or final paymanl shall be payabb for any payment period unless Subcontractor Submits its wriltm application in a form

satisfactory lo Ccnlracior a1 Jeasl five (5) working days pn‘or to B19 dale required for Contraclurs application for payments to 1he Owner as fixed in 1he

Prime Contract In the event Subcontraclar falls at any time to timely submil its application for payment, Subcontractor will continue with the Work without

interruption. without progress payment. until the next payment period forwhich application is timely submitted.

In the event that unit prices are used for computation of the Subcontract Pn’ce or a portion ofthe Subcontract Price, applicable unit prices shall

be identified herein and actual Subconiract Price shall be the Iota: of unit prices multiplied by the actual quantity of Work performed as finally

measured and amapIed by Owner. Subcontractor acknowledges [hat unil quanlitias used for the initial computafion of the Subcontraci Price

are merely esfimalfi of the quantities nemsary for wmpletion of the Work and actual quantifies newssary farmplefian of me Work may differ

substantially from the estimates set forth herein. For anyvarialion in aclual quanfitifi as compared lo wtimamd quantities. Subcontraclor shall nol

be entitled to any adjustment of Subcontracior's unil prices unias and only in the same pmpom’on as Contractors un‘rl prim lherelore. ifany, shall

be adjusted by the Owner under the Prime Contract.

Subcontractor acknowledges lhat it refias on credit of Owner. not Conlraclor. for payman: of Work performed. Receipt of payment by Convector irom

Ownerfor Work performed by Submntraclor is an exprass condition precedent to payment by Contractor to Submntracturfor such Work; however. this

condition precedent in nu way waives Subcontractoc‘s lien rights for Work perlmmed. In lhe eveni Subcontractor maka-s any claim or asserts any cause of

action against Conh'acmrfar paymenls due hereunder: (a) Submntraclor’s sole and exclusive remedy shail be against (ha payments Conkaclor actually

receives from the Owner on account of the Prime Contract (“?rime Contracl Payments); (b) no other real. personal or mixed property of Contractor.

wherever located. shall be subjsc: to levy on any judgmenl obtained against Conuacior. [c] if such ne! income is insufficient to sailsfy anyjudgmeni,

Subcontractor will not institute any further action. suit. claim or demand. in law or in equily. against Conlractor for or on lhe accoun: of such deficiency.

Progress payments shall be in lhe amount representing the valu- of Work ampled and paid for by the Ownerfor lha Subcontractors Weak. fess

reiainage in me same psmenlage as fixed by the Pn‘rne Contract bul in no even! lass than Five Fewer“ (5%). Progress paymems. less retainage. shall

became payable to Subcontractor for Work performed lo me satisfaofion 01 Owner tan (10) banking days after receipt by Convector of payment from

Ownerforsuch Work All estimates by Ownerof the value of the Work performed for any payment period. orof the amounl of any deduction, offset or

counterclaim relaljng lo the Work. shall be binding on Subcontractor. Acceptance cf any program; payments by Suhcnnlractor shalt oonst‘rlme a reieasa 0f

Contractor from all liability, except retainage and those claims specifically reserved in writing. arising or incurred during the payment pen‘od.

Retaiaage shall be wilhheld. without intemt, by Contractor until final payment Final payment shafl become payable fiflean (15} days afier final

payment by Owner is received bylhe Contraclor. Prior In and as an addilional condition offinal payment. Subcontraclor shall submit awn'uan

release and a waiver ofclaims and liens against the Project. Owner. and Contractor. Subconlraclor must also submil mitten reEeases and

waivers of claims and liens from all of Subcontractors suppliers and subcontradars. Acceptance nffinal payment by Subcontramor constitutes

full and final release of Contractor and its surety. Retention as estabiished by the Prime Contract is: 5,00%

No payment including final paymenl, shall be a waiver cf any performance required under this Subcontract, either in whole or in pan, and no

Payment shall be construed as an acceptance o'f dafecfive or Incompaele work. and Subconlractor shall remain responsible and liable for performance of

aii Work in strict compliance wilh this Subcontract and the Prime Contract

Contractor shall be entitled lo withhold. without interest thereon, from progress andlorfinal payments amounts reasonably necessary to protect

from loss or damage caused by ar the responsibility of the Subcontracior. including bu1 not Iimited to:

(a) repealad or ounfinued failure of performance o: this Subcontract.

(b) loss or damage lo Conlractor. Owner or olhers caused by Subwnlractor

(c) alleged failure of Subconlracio: la timely pay for labor, materials. equipment or supplies furnished in connection with the Work

(d) rejected. defective or nonconforming Work

(e) any delay in pen‘urmanoe of ihe Work; andu'ur

(fl evidence of Subcontramor‘s inability lo complete the Work for the unpaid balance ofthe Subcontract Price

fl. Time 91 Comgelian.

Tlme is of lhe asenca. Subcontractorshall begin the Work immediately afler notice to proceed by Contracior and shall complete

the Work within 1he time set forth in the Project Schedule, as periodically revised and updated. prepared by Contractorfor all work underthe Prime

Contract Subcontractor understands and acknowledges thatthe Project Schedule may change from time to lime and Subcontractor shall perform the

Work, as changed.

|

{11:

Initial

ID RCE-1318
|

CM 157 5559 West Gowen Road, Boise, |daho83709 (208) 362-2125 FAX (208) 3624356
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Should Ihe Subwmracior delay or mrea1en to delay the progress or performanca of this Su bcontracl or the Project. or cause any deiay ur aoiuai or

damage or Iiabilily to Contraclor by reason ofany deray by Subcontractor. Subcontractor shall be lfiable for and indemnify and hold Contraclor

han11|ess from any penalties, kiabilities‘ liquidated or other damages. costs andfnrfeas. including bul not :frnitad to aflomey fees. incurred by Contractor by

ream Ihereuf. Subcontractors liability shall n01 be deemed waived by any assent or acquiescence by Cuntractorto Subconkaclurs later pen'orrnance.

In lhe evenl Suboontradon’s performanue oi Work is datayed by Owner, the Subcontraciors time for performance shall be exlended only lo lhe

extent Cuntauturshall obtain an extension oftime forsuch Workfrorn the Owner under Ihe Pn‘me Contract. Subcontractor agrees la provide notice to

Contractor lo provide timely nofioa 1o Owner underthe Prime Contract. Subconiraoiors sole remedy for delay mused by Contracior andlor any agent or

subcontractor of the Contractor. shall he an emension of 1he time to complete Subcontracflors Work for a period equal la me actual delay incurred

Subcontractor waives any claim or right to additional compensation or damages relating thereto.

g. Bgngs‘
ERFDRMANCE AND PAYMENT BONDS ARE REQUIRED: (check one) Yasfl No

If bonds are requ‘xred. Subcontractor snail furnish to Conuacior full and duly executed pedon‘nance and payman! bonds in the amount oi lhe total

Subcontract Price issued by a sumiy company ameptable to Contraolor in such form as is required by me Pflme Contram or otherwise acceptable to

Contractor. Subcontractors failure to deliver salisfactnry bonds wilhin Ian (1 U) days afler the affective dale of the Subcontract may be deemed a material

breach of this Subcontract.

B. Laws, Regulations Etc.

The Work shall slrictly compiy with all fedeml. state, Iowl, municipal and any and all other governing laws. rules. reg ulations. statutes. ordinances and

other direclives (hereinafter referred lo as 'Laws“). N1 Work spadficaily required by lhis Subcontrad or necasary Io fully wmply wilh such Laws shall be

Iurnlshed by Submniracioras pan of this Sumtramwithoul any additional oompmsaiion. In the event Submntracbornbserves any work an Ihe Project,

Including Work of the Subcontractor. which Subcontraclor beiieves is not in compliance \m'th any Laws. Submnlracmrshali immedialely notify Conlradnr

in writing of such noncompliance

Subcontraclorwarranls and represents thai il has obtained and snail maintain a1| licenses and registrations required lo pursue and perform the Work in the

appiicabbe iufisdiuiiun and require the same of its represenlalives. employees, subcontractors. suppliers, design professionals, and any other person

panicipafing in the Work. Subcontractor agrees Ina! it shall return any sums paid to it by Contractorto the extentthe Owner is not obligated lo payfor any

of Submnlraclor's wnrk duem the failure lo maintain all such iinenses and registrations. The parUas agree the provisions of this sub-sectian are a

saparate undertaking Iran: the balance of this Subconlram and shall survive in the event the baSanoe ofthis Subcontract is deemed unenforceable due to

me failure Io maintain all such licenses and registralinns

T. Assignmentmalggation ofthe Work

Subconiractor shall not assign this Subcontract, delegate or sub-subcontract any of the Work described herein without prior Mitten consent of Contractor.

3. Changes in the Work.

Contractor may add. delale. n: otherwisa change the Work of the Subcomraclor wélh‘tn me general scope of lhis Subcontract by writien direcfive In the

Subconuactor. No extra work. changa w deu‘ralions in Ihe Work shall be performed by Subcontractor \M'lhout the prior Milken consen: of Contractor. Any

adjustment in the Subcontrad Plioe or in [he time of performance of the Work foraddiiions, dalltions or olher changes be as agreed in writing and

euthanized by Subcontract Change Ordersigned by Contractor. and Contractor shall have no other obligation, express or implied. If no such agreement

can ba reached. Subcontractor shali pedunn the Work as dlrected by Ihe Contractor and the Subcontract Price shall be equitably adjusted as follows:

(a) increased for any additional ardifferentwurk performed or materials furnished by Suboonlractor in an amount equal to the actual cost thereof plus ten

percent (10%) ofsaid cost to cover a1| supervision. genera} and adminish‘aflve expanses, jobsile and home office overhead and profit as supported by fime

records for labor and equipment and material invoices documenting direct out—nf-pockal labor. equipment and maletial costs. plus the agreed percemage

mark-up. shall be submitted to and approved by Contractor on a daily basis as such work is performed; and

(b) reduced by the reasonable value afWork deleied or avoided by reason of me change.

If the change, extra work or devialion is the result of an Owner—direcled change in the Work, Suboontractorshall be entitled to an adjustment in the

Suboontraci Price only to the exientthat Contractor is entitled to an adjuslment under the Prime Contracl. minus Contractofs markup.

Ordinary field modificalions which do not substantially increase Subconlractors cost of pedorming the Work will be performed wimoul any adjustment to

the Subcontract Price or time of performance‘ Conuamor agrw lo forward tn Owner any claims of Subwniraclur arising oul of changes affecting {he

Work which are ordered, directly or indirectly. by Owner; provided however, Contractor shall not be liable to Subcontractor for any change to

Subcontractors Work except to the extent approved and paid by Owner.

5. Waiver of C ims.

All claims for adjusrnem of lhe Suboontraci Price or time of parlotmanoe arising out of or [dating to any addition. deletion or change in the Work are

waived by Subcontractor unless the Subcontractor shall provide written nofiw of such claims within three (3) days afler receipt of Contractors directive

merefme or such shorter time teqw‘red under the Prime Contract ior notice of claim to the Owner.

10. Subcontractor Claims.

Unlws expressly prohibited by the Prime Comracl. ‘rf Subcontractor limeiy submits a daim that is reiated. in whole or in part. lo any decision, directive‘ act

orfaitureto act by lhe Owner. Subcontracmr agrees, at Contractor's option la prosecute such claim in Contractofs name in accordance with thedalms

procedure set forth in me Prime Connect. Subcontractor shall be entitled to {he amount that is collecled from Owneron any su ch claims. minus

Contraclon’s markup. The claims shall be prosecuted al the sole expense of the Subcontractor and Subconlraclur agrees to Indemnify
Contra???

any

Initial
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and ail damages, including aflomsys' fees and costs. assessed against Gonlraciof as a resull of Subcontractors pursuit of ifs daims. Subcontractor

o1hemn‘sa sharl be bound by the dispute resolufion provisions in Paragraphs 19 and 20 and shall be enmled lo recover {mm Dontracior only whal

Contractor receives from Ownerfor such ciaims and paymentfrom Owner ofsum ciaims is an express condition preoedentof Conuactor's obligation lo

pay Subconiractor. Subconllaclor shaEI moperaze with Contraclor regarding Conlradon’s submission of claims Io. or prosecution cf claims against Owner.

11. Clea n-Llp,

Subcontraclor sh all continuously mainiain the projeci free from alt din} rubbish, debris. and other waste materials. Upon completion of 1he various portions

of the Work. Su hcmtraclor shall remove all rubbish. stains, and blemishes caussd by iis operations, and it shall perform. al no additional onsl‘ additional

ctean-up work reasonably directed by Conlracton’s field superintendent. All costs including supervision incurred by Conlracior in the clean-up of

Subcontraclors Work will be backoharged to Subcontractor.

12. Material Tunis and Eguigment.

Subcontraclnrshail provide all lools and equipment necessary to perform the Work. Submnh'aclor agrees to assume sole responsibility for the receipt,

deaivery. unioadfng, storage. warehousing. molecu'on. insurance and all other risks of loss :eiafing to any and all materials. tools. and equipment it is to

furnish. inslall, provide or have provided ta it under lhis Subconlract.

13. lndernnly.

Tu the fulles‘ extent permitted by Jaw. Subconlracior hereby agrees lo relmburse. defend. hold harmless and indemnify Contractor, Owner and their

respective insurers. undemn‘ters, surah‘es. assigns, subsidian'es, affiliates, officers. directors employees. agents. and principals (coiledlvay.

‘Indamnitees") from and against any and all claims. liens, causss of action. expenses, penallies. fines. injuries, liabilities, wsls. Toss, damage of any kind,

attomay fees, and expenses arising out of or relau'ng lo the Work. Subconlraclor’s performance. failure to perform or breach oi this Subcontract or any

warranty hereunder. or lhe alleged or actual negligence or fault of Subcontractor or any parson performing a portion of 1316 Wctk or alhemisa acting atthe

insiance of Subcontractor including. but n01 limiled to Subcontractors represenlalives, employees subcontractors, suppllets. or design proiessionals.

Subcontraclor's abligaiions undarthis provision shall appiy wilhout Iimitaljan to daaih. bodily iniury, injury l0 pmperly. md economic losses and

consequential damagea Subwntraclor specifically and expressly waives any immu nily {hat may be granted under Wkers compensation lam, similar

ads and industriai insurance. to the exient necessary. to give eflectto ils obligations under this provision. FutheI. Subcontractors obiigations under this

provision shall nol be limited in any way by any Limitalinn on the amuuni or {ype of damages. compensation. benefits payabfe to nr by any 1hird party under

Workers Compensation Acls, Disabih’ly Benefi‘ Acts. or omer employee benefiis acls‘ Finally, the obligations in this provision are not iirniled by the

amount of any auaiiabie insurance and are in addition in any express or Implied indemnity or contribullon rights or remadies available any cf the

Indemnimas at law or in equily. Su boontraclor will defend each Indemnites through counsel reasonab!e approved by such Indemnilee‘

mam
Subcontractor and iis subcontractors shall purchase and maintain full and complete insuranoe on tha Work in awardanoe with this Subcontract. If me

Work requim Subcontractor lo provide design services. Subcontractor shall require its daign professional £0 purchase and maimain professional liability

insurance mat wfll covet any claims axising from das‘lgn services reiated to the Work. If the Work or iis location ocmstiluta an exposure 1o ampioyees of

Suboontraunr under the U.S. Lungshuraman and Harbor Workers Ant, Ehe Jones Act. or under any other laws, regulation, or statutes applicable to

emphyees. Subcontrador shall procure and maintain appiicable coverage. If hauling ofhazardous waste is part of Ihe Work, Subcontractor shall procure

and maintain applicable automobile liabirrly insurance for hazardous waste hauling vehicles‘ Subcontractor shall obiain, before commanmrnent Dfany

Work hareu nder, and maintain lha same insurance mveragas wilh no less lhan the limits of liability as required of Contractor in [ha Prime Contract or

shown on Exhibit A to this Subcontract, whichever are greater. All insurance shall include Conlracim and Owner as additional insureds and any other

parfies required by the Prime Contract lo be additional insureds (oollecfively. “Additional Insureds“), and shall not permit any change or cancellation

whhout fifleen (15) days prior wr‘ttlen nolica to Cunlractor. Subconh'actor shall make all deductible payments for claims made against any insurance policy

provided by Subconlracloror Additional Insureds relating in any way lo any acts or omissions of Subcontractor or its representatives, employees,

subcontractors. suppiiels. design professionals. ar any other person parlécipating in the Work. Subcontractor shall file oartificales of insurance containing

the iirnitalion on change or cancellation stated abovewim Conlrauinral least one (1) day prior to scheduled commencement of the Work. Contracfor and

Owner have lhe righl to receive copies of all insurance policies upon request. Policies shall not contain any exclusions thai are not acceptable to

Conliactafor Owner. Ii requested by Commuter o: Ownet, all policies mus! be certified by the insurance can'ier as being true and complete. Conlractor

and Ownefs right lo reviaw and apprwe ail insurance policies shall notmnstitute a waiver of any rights created by or provision contained in this

Submnkact or the Prime Comm! should they differfmm those oonta3ned in such policies.

In no event shall Subcontractor maintain less than the insurance coverages as detailed in: Exhibit A: Insurance Requlrements

Failure of Subconlractorto obtain and maintain complete insurance as required by this Subcontract, or to require the same of its subcontraciors, shall be

deemed a maten'al breach ofthis Subcontract In such event. in addition to any and all other n'ghts and remedies al law or in equity: (1) Contractor may

terminate mis Subcontract: (2) Contractor may procure such insurance a1 Suboomractofis sole expanse and withhold such expense 1mm payments

hereunder; or (3) Additional Insureds may. a1 their mpective option. require Subconlractur lo pay for the attomay's few. expenses and liab‘sfity as a result

of any ciaim or lawsuil fm which coverage would have been provided ta Addiiional Insureds under this Subcontract ir notfor Subcontractors breach.

Subcontraciors insurance policies shall Bach include a waiver of any right of subrogation and of any rightto assert any deduction oroffset against

Additional Insureds and their insurers. underwfilars. surefios, assigns. subsidiaries, affiliates. officers. directors employex. agents. and principals.

Subcontractor shall require similar waivers from its subcontractors and design proiessionals. If any of the Additional Insureds are partially orwholly seif

insured, the waivers of subrogation required by this Subcontract shali apply as if they were in facmmrared by their own insurance All policies required

under this Subcontract shall contain a Waiver of Subrogafion endorsement.

[__:
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Contractor neither represents nor assumes responsibility for the adequacy of any Bulfdars Risk Insurance or any other property insurance Io platen! the

interest of Subcontractors in the Work. its equipment or any other property. Ii shall be the obligation ofSuhoontracmr lo purchase and maintain any

property insurance it deems nmary to protect said interests. Submnlractorwaives all rights malnsl Indemnileas. Additional Insurads. ulnar

contractors. and all ofthair respedivs insurers, underwmars. surefia, assigns, subsidiaria. affiliales. afl'lcars. directors employees. agents. and principals

for loss of or damage to the Work, Subcontractors equipmenl or other properly from whatever cause, or any other losses within the amps of any

insurance maintained by Subcontractor or required to be maintained underthe Subcontract and shall require its subcontractors and design professionals

to execute waivers of Their rights in this regard as well.

15. Liens and Eucgmbrancas.

Suboonlracio: acknowiadges thatConlradur may agree to subordi nate its lien righls lo the interest of Owner. Owne’s :andar for lhe Project Ia‘fie insureds)

for any ann for the Project. or other mird parties. A1 Contracloa’s requesL Subcontractor egress lo subordinate its lien :ighls la Owner. Owner's iandarfor

the Prniect fifle insureds) for any loan forihe Project. or oiher third parties and further agrees lo execute any documents necessary lo raflecl such

subordination. Subcontractor agrees lo secure the immediate release and satisfaction of any claims or mechanic‘s liens resulting from the performance

hereof. and bear a1! expanse amai bd in the invest‘uaticn. settling nr litigation of any such claims or liens and pay all atlomey fea. including paralega:

services, amped and aousullantfees and any other costs incurred by Contractor in connection wilh and ramming such claims or liens. The existence ol

any encumbrance shall prectude Subcontractors fight 10 receive payment until such encumbrance has been satisfied and removed or Subcontractor

prouldes a bond acceptable to Contractor removing such encumbrance.

1E. Default and Failure to Cure.

Subcontramor shall be in default upon the occurrence of any 0f the following conditions:

(a) Subcontractor files a petition in bankruptcy. or makas a geneial assignment forthe benefit of creditors. or a receiver is appointed having

authority over Subcontractors business or assels;

(b) Subcontractorfalls Io comply with any of the provisions of this Subcomracl or any iaws applicable lo its Work;

(c) Subcanuacior fails lo supply sulficienl skilled wmkers, proper materials or aquipmenl or otherwise fails to maintain the progress of Work in

accordance wiih the Project Schedule. as revised and updaied by Contractor, or

(d) Submmrantorfails lo pay ils obligations for Work to workers. subconlracmrs or suppliers orolhers as they become due orfails {o remove any

liens against Ihe propeny ofthe Owner relating to any part ofthe Walk.

In the even! Suhmntraciurfails to cure any such default w‘rlhin fony-eight {48) hours aher written notice given by facsimfle, earlified mail or hand delivery

by Ihe Contradur to do so. Contrador may, without prejudice Io ulher rights or remedies and without liabililyta Subcontractor. take over ma Walk of the

Subconiractor. or any part thereof. and lake possasion of all materials. appliances, plans. equipment} and olher property 0| Ihe Subconkador necessary

for complefion of the Work and wilhhold the anlire unpaid balance ofthl Suboonlract Prsoe. Subcontractor and Its surety shall be liable to Contractor for

any or all costs and expensa incurred in oumpielion or the Work, Including jobsite and home office overhead costs. plus prafilihereon of 10% and all fees

and costs of cunsultanis md aliorneys engaged in connedion lherawflh and al[ other losses or damages arising out cf or ralaling‘ directly or indirecfly. lo

Subcontractors default or threatened defaulL

17'. Warranm
Suboonlractorwarrants all Work against all defecls or deficiencies of materials, equipment or workmanship for lhewarranty pen’od required by the Prime

Contract bul in no event for a period less than one (1) year from the date of completion and final acceptance by Owner of all work underthe Prime

Contract. Subcontractor shall remove, replace andlor repair, al its owu expense. any work, materials, and/or equipment furnished hereunder in which any

defect urdefidency (induding faflura lodevelop ratings. capacities orcharamarislim required by anyshop drawings or submitlais. this Subcontract crthe

Prime Contract.) shall appear at any lime within lhe applicable warranty period. Subcontractor shall indemnify and hold Contractor harmless from any loss

or damages arising [ram any Such defects or deficiencies. The obligations oi Submntraclar hersunder are in addifion {u all ntherobligafions imposed by

law or 1his Subconuacl. Contractor may demand assurance. by band or otherwise. 1mm Su becntraoior ma! itwiEI abifie by ils guarantee and wa'ranl as

specified herein and as might otherwise be specified to a greater extent in the Prime Contract.

18. Termination.

This Subcontract may ba terminated, in whale or in pan, by Contractor:

(a) if, fur any reason. the Prime Cuntracl is suspended or :errninated. in whole or in pan, by Owner‘ Contractors obiigalion to Subcontraclnrshall be

limited lo the amount aclually paid by Ownerfor any portion of the Work perlormed and materials delivered by Subcontractor; ur

(b) at any timefnr Contractors convenience. wi1h orwilhoul cause} and in such event {1) Subcontractorshafl immediately discontinue Work except as

may be necessary lo presarve and prolecl the Work. materials 0r equipment al Contractor's oplion. piace no {unher orders [or materials. equipment.

services. facilitias and supplies, make every reasonable eflon lo procure cancellab'ur: of all existing orders or contracts upon terms satisfacmry to

Contraclor, give Contraclor the light to assume Subountraclor‘s rights and obfigalians under such order or contracts a! Contractor‘s oplion; and (2)

the Subcontract price shall be equitably adjusted to an amount equal to the value of {he Work actually perfumed and malen‘ais delivered; provided, in

no event shall Contractor be liabie for other costs or damages, induding consequential damages or lost profits rela1ing to such termination. In the

event Conlractor terminates this Subcontract or Subcontractors performance for alleged breach or other cause and il is delermined such termination

for breach or for cause is wrongful, it is agreed that such termination shall be deemed termination foroonvenience under lhis provision and

Subcontractors rights shall be determined accordingly.

19. Mulfigafl Disgutes.

Unless expressly prohibited by the Prime Contract, to the extent disputes between Contracmr and Subcontractor involve En whole or in pandisputes

between Comrade: and Owner, or any otherthird pany, ContranIor shall have the opuan 10: {1) requirethat sum disputes shall be decided by the same

tribunal and in the same forum as disputes between Contractor and Owner, or any other third party [2) slay any acfion on the d'spula MMer@lor
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and Subcontractor until the resolution of any such dispute between Contractor and the Owner. orother third party; or (3) proceed with the dispute

resolution process set forth in Paragraph 20.

20. Diswls Resolufion.

Unlass Contractor has exercised its right under Paragraph 19. all disputes arising under or in connection with the Work. this Subcontract, or any matter

which is Ihe subjacl of this Subcontract not resolved by direct discussion shali be submitted to mediation prior to Iha cummenoementof any legal action by

Subcontractor against Contraclor. The mediafion shall take place in Balsa. Idaho, The parties shall mutuaily agree upon a mediator and bear lhe cost of

such mediator equaliy, Unless otherwise agreed in writing, Subcontractor agfees 10 confinue lhe Work in amordance with this Subconbam untii

conclusion cf the mediation. If mediation does not resolve the dispute. to lhe fullest extent permitted by law, any such dispute shall be subject to the

exclusivejurisdiction of the state andlorfederal courts located in Boise, Idaho, and all substantive issues shall be governed by Idaho law to the extent not

inconsistent with the Subcontract Documents.

21. Atinmag Fees.

in the event of any legal acfion between Contractor and Subcontractor relating to this Subcontracl. the prevailing party shall be entitled to recoverfrom the

ciher party reasonabfe anamey fees. including pararegal services. expert and consultant fees and any olhercosis reasonably incurred in any legal

prowedings, including mefiiation. arbitration. trial and appeal. Notwimmanding me foregoing. Subcanlraclorshall not be snlflled to recover any such fees

or cost incurred prior lo the conclusion ofihe mediation required In Section 20.

22. Contract Modification.

This Subcomrach together with attachments hereto, constitute agreement and cannot be changed, modified or amended except in writing executed by all

parties This Subwntractsupersedes all prior represenlations, understandings or agreements except as expressly stated herein. This Subcontract shall be

binding on the hefrs, successors. administrators and assigns ofthe parties hereto.

23. Countemartsfiignaiures.

This SubcantracL and any amendments thereto. may beexeculed in any numberofcounterpans. and a famimile 0r eleclronic copy of an executed. or

partly executed. counterpart shail be deemed an original for all purposes and shall he binding on the party subsu'ihing the same. Addiiionally. any

electronic signaturw to this Subcontract, or any amendments thereto. shall conslilule original signalures and ala binding on me parties.

24. Severabil' .

1f any lerrn or provisinn of lhis Submntracl is declared by a court of competent jun‘sdiction to be illegaf or in conflict with any law. lhe validity of the

remaining terms and provisions shall not be affecied. md the fights and obligations of the parties hereto shall be construed and enforwd as if Ihis

Subanmract did not contain lhe parliaular term or provision heId invalid

25. Governing Law.

This Subcontracl shall be governed by Idaho law to the extent not inconsistent with the Subcontract Documents.

This Subcontract Agreement is effective this date 02/14/2018, between McAlvain Construcfion, Inc. (referred to as "Contractofl and Gem Slate Roofing

lnc. (referred to as "Subcontractor”). executing this agreement.

Contractor: Subcontractor:

McAlvain Construction, Inc. Gem State Roofing Inc.
Dmslgned by: Dowwd by:

Signed: hm? WWW
Signed:

L l’

umm.“
By: Torry McAlvain By;

Kerrie L Kuhn

Title: CEO Title:
corporate Secretary

18
Dated:

2/16/20
Dated:

2/16/2018
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LOWER TIER SUBCONTRACTOR AND SUPPLIERS, INCLUDING ADDRESS AND PHONE NUMBER

LOWER TIER SUBCONTRACTORS: Please include all lowertier subcontractors having agreements with your companyto perform on this project.

None

SUPPLIERS OF MATERIALS AND EQUIPMENT: Please include all suppliers. including equipment rentals. having agreements with your company to be used for

any part of the Work on this project

Roufline Supply 2779 S. Liberty Street Boise Idaho 83709

Woody's Sheetmetal 6583 Supply Way Boise Idaho 83716
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ID RCE-1318

|
CM 157 5559 West Gowen Road, Boise, Idaho 83709 (208) 362-2125 FAX (208) 362—4356

Page 8 of 8

000142



No. 511601640

Equal Oppon‘unity Employer

SUBCONTRACT AGREEMENT
No. s11so1s-4o Roofing

SUBCONTRACTOR: DATE: February 14, 2018
PROJECT: Animal Shelter of the Wood River Valley

Gem State Roofing Inc. LOCATION: Hailey, ID

2270 S. Longmont OWNER: Animal Shelter of the Wood River Valley

Garden City, ID 83706 ARCHITECT:

(208) 338-9318 (208) 388-8461 ADDENDA:

The parties agree as follows:

1. Scone of Subcontract Work.

Subconuaclor agrees to furnish ail necessary labor. maieriais, supplies, tools, equipment including scaffolding and 531er equipment. services.

su parvision, shop drawings. submittals. samples. and 53:95 taxes umass specifically ssaled olhamise, necessary or required for the compleu'on of all work

dmfibed below: reasonably infalable therefrom and incidental hereto (the ‘Work'):

Furnish Roofing scope of work per plans, specifications. and the following exhibits to the contract:

Exhibit A — Insurance Requiremenls

Exhin B — Technical Requirements

Exhibit C — Project Document List

Exhibit D — Project Schedule

Exhibit E -— Schedule of Values

The McAlvain Group of Companies. Inc. Safety and Accident Prevention Plan is incorporated into the contract by reference. Copies are available at the

jobsite and upon request.

__
‘

Q&qflpfim‘
_

UM - un'umcg
E

_

1 07310. moo Roofing 0.000
Ls" 0.55660

'

"$248,177.16

2 99132. .0110 Synthetic Underlayment ( Temp Roofing) 0.000 Ls o.coooo $6,100.00

Closeout (1% fo O&Ms, Warranty.
3 07310. ‘0700

Redlines)
0.000 Ls o.coooo $2,506.84

Subtotal: $256,794.00

Subcontractor agrea ta be bound to Coniracior to the same extent as Conlractur has assumed to the Owner by Pn'rne Conlract. In lhe eueni of any

conflict between lhe 1erms of the Prime Contract and this subcontract the provisions ofthis Subcontract shal! control. Subcontracl shall indemnify and

hold Contractor harmless from any and all costs, expenses and liabilities. inciudl'ng altorney fees, incurred by ordaimed against Conhaclorarising uu! of

or relating to Work or any bread! of ibis Subcontract. All subcontractors and suppliers of maten‘ais and equipment. including equipment renlafs, having

agreements with Subcontractorfor any pan of 1he Work shall be identified with theircurrentaddresses in Lower Tier Subconlmclors 3nd Suppliers

attachment hereto.
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2. The Subcontract Documents.

The subcontract documents oonsistof

(a) this Subcontract:

(b) the Prime Contram, consisting ofthe Agreement between [he Owner and Contraumr and the other Cumracl Documents enumeraled therein;

(c) modifications issued subsequent to the execution of she Agreement between the Ownerand Contractor. whether before or aflerthe execufion of

this Subcontract; and

{d} modifications to this Subcontract, all cfwhich are incorporaied herein.

This Subconiract represents the enlire and inlegralad agreement between the panies hereto and supersedes prior negotiations. representations or

agreements. either written or oral.

3. Subcontract Price and Payment.

fin consideration a! Subconwactors complete performance of lh‘rs Submnlracl. Contractor agrees to pay Subcontractor the total sum ofTwo Hundred

Fifly-Six Thousand Seven Hundred Eighty-Four And 001100 Doilars {S 258,734.00) (the "Subcontract Price"), subjectto adjustments pursuantto

paragraph a. No progress orfinai payment shall be payabie for any payment period unless Subcontraclorsubmlts its wn'lten application in a form

satisfaclory lo Con1raclor at least five (5) working days prior lo the dale required for Cnnlractofs application for paymenls lo the Owner as fixed in the

Prime Contract 1n the event Subconlracior fails at anytime la timely submit [ts application for payment, Subcontractor will continue with the Work without

interruption, without progress payment, until lhe next payment period for which application is timely submitted.

In the event that unit prices are used far computation of the Subcontract Price or a ponion ofthe Subcontract Price. applicable unit prices shall

be identified herein and actual Subcontract Pdoe shall be the low of unit prices multiplied by the actual quantity of Work performed as finally

measured and accapiad by Owner. Subcontractor acknowledges that unil quantum used for Ihe inilial computation of the Subcontract Price

are merely estimates oflhe quantities neoassaryformmplelion of the Work and actual quantifies necessa'y far mmpietion of the Work maydifier

substantially from the estimates set forth heiein‘ Fur any varialion in actual quantities as oomparsd 10 estimated quanlifies. Suboonlractor shaEI not

be entitled to any adjustment of Suboonlraclofs unit prices unless and only in the same proportion as Contraclor’s uni! prices therefore, jfany, shall

be adjusted by the Owner under the Prime Contract.

Subcontractor acknoMedges that il relies on credit of Owner. not Contractor. fur payment of Work performed Recefpt of payment by Contractor from

Ownarfor Work performed by Subcontractor is an express condition precedent to paymem by Contrador tn Subconkactorfor such Work; huweveri this

condition prwedent in no way waives Subcontzacmfs lien n‘ghls for Work performed. In the evenl Subcontracto: makes any claim orasserls any cause cf

aofion against Cnmractor [or payments due hexeundan (a) Subcontractors sole and exclusive remedyshall be against the payments Canuacknr actually

receives from the Owner on account of the Prime Conlrad ("Prime Contact Payments); (b1 no other real. personal or mixed property of Conlraclor,

wherever Iocaled. shall be subject to levy on any judgment obtained against Contractor, (c) i1 sum net income is Insufficient lo satisfy anyjudgment‘

Subcontractor will not institute any further acllron. suit, claim or demand, in law or in equity. against Connector for oron me amount of such deficiency.

Progress payments shall be in me amount representing lhe value ofWork accepted ané paid for by the mmerforthe Subcontracior‘s Work, less

retainage in the same perwnlage as fixed by me Prime Contract bul in no event fess than Furs Percent (5%). Progress payments. lass retainage, shall

become payable lo Subcontranlorfor Work perlonned to the satisfacfion of Ownefien (10) banking days after receipt by Conkactor of payment Rom

Owner for such Work. All estimates by Owner of 1he value of 1he Work performed ior any payment period. or of the amomtof any deduction, nfiset or

counterclaim relaiing to the Work, shall be binding on Subconiractor. Acosplance of any progress payments by Subconlraclorshajl constitute a reiease of

Contraclnrfrom all liability, except retainage and those claims specifimlly reserved in writing, arising or incurred during the payment psn‘od.

Retainage shall be will‘nheld. withoul interest, by Contractor until final paymenL Final paymenlshall become payable fifteen {15) days aflet final

paymeni by Owner i5 received by the Contractor. Prior la and as an adcfilional wndilion oifinal payment, Subcontraclor shall submit a wriltan

release and a waiver of claims and {isns against 1he Project. Owner, and Connector. Subconh'ador must $50 submit Mitten releases and

waivers of claims and liens from all of Subcontractors suppliers and subcontraclurs. Acceptance of final payment by Subcunlracior constitutes

full and final release of Contrac‘or and its surety. Retention as established by the Prime Contract is: 5.00%

No payment including final paymenl. shall be a waiverof any performance required under 1his Subcontract. either in whole or in pan. and no

Paymentsnall be construed as an acceplance of defective or incomplete work. and Subcontractor shall remain responsibie and liabm for performance of

all Wurk in strict compliance wilh this Subocmtracl and the Prime Connect.

Contractor shall be entitled to withhold, without interest thereon. from progress andlor final payments amounls reasonably necessary to protect

from lass or damage caused by or lhe responsibitity ofthe Subcontractor, including but not limited to:

(a) repeated or continued failure of perfonnanae of this Subcontract.

(h) toss or damage lo Contractor. Owner 0t olhezs caused by Suboontactor

(c) alleged fiaijura of Suboonlraclorlo timer pay for labor, maieriats. equipment or supplies furnished in connection with the Work

(d) rejected. deiauflve ur nonconforming Work

(e) any delay in perfwmance of the Work; andfar

(1‘) evidence of Subcontracloi’s inability to complete lhe Work for the unpaid balance of the Subcontract Price

g. Time of CQI'anaflon.

Time i5 of the essence. Subcontractor shall begin the Work immediately after notice to proceed by Contractor and shall complete

the Work within the time set forlh in the Project Schedule, as periodically revised and updated. prepared by Contractorfor all work under the Prime

Contract. Subcontractor understands and acknowledges that the Project Schedule may change from lime to time and Subcontractor shall perform the

Work, as changed.
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Shouid the Subcontracmr delay or threaten lo deiay the progress or performance of this Subcontract or the Projecl. or cause any delay or auual or

damage or nabilily to Contractor by reason of any delay by Subcon Itacinr. Subcontractor shall be liable lor md indern nify and hoid Conlractor

harrntess from any penalties. liabflities, iiquidatad or other damages. costs andior fees. including huf not limited to attomey fees, incurred by Contractor by

reason thereof. Subcontraciofs liabilily shall no! be deemed waived by any assent or acquiescence by Contractor lo Subcontractors iaier permanence.

In the event Subcontractors performance of Work is delayed by Owner. the Subcontractors lime for performance shall be extended oniy to the

extent Contractor shall obtain an exlensiun of time for such Work from the Owner under the Prime Connect. Subcomractor agrees m provide notice to

Contractor to provide fimaiy notice to Owner under the Prime Comract. Subcontractors sale remedy for delay caused by Contractor andfor any agent or

subcantracloruf me Contractor. shall be an extension of the time lo complete Subcontractors Work for a period aqua! to lhe actual delay Incurred

Subcontractor waives any claim or right to additional compensation or damages relating thereto.

5. Bonds.

PERFORMANCE AND PAYMENT BONDS ARE REQUIRED: (check one) YesD No

lf bonds are required. Subcontractor shafl furnish to Oantraclor full and duly executed performance and payment bonds ‘m me amount oi the total

Subcontraci Price issued by a surely company acceptable lo Conlracicr in such farm as is required by lhe Prime Conlracl or olharwise acceptable to

Contraclor. Subcontractors faiiure lo deEiver satisfaciory bonds within lan (1D) days afler the effective date of lha Suhccntracl may be deemed a material

breach of this Subcontract.

6. Laws Regufatinns, Etc,

The Work shall slricfiy mmply with all federal. slale. local, municipal and any and all olhergoveming laws. rules. regulations stalules. ordnanoas and

olher direciives {hereinafler referred Ia as ‘Laws'J. All Work specificaily required by lhis Subcontract or neoasary to fully comply with such Laws snarl be

furnished by Subcontractor as part ofthis Subcontract without any addiljona! compensation. In lhe euenl Subcontractor observes any work an the Project.

including Work of 1he Subconlraclor, which Subcontractor believes is not in compliance Mth any Laws, Suboonlradur shail immediately notify Contracior

in writing of such noncompliance‘

Subcomractor warrants and represents that it has obtained and shall maimain all Licenses and registrations required to pursue and perform lha Work In lhe

applicable ju IisdicfiOn and require lha same of i1s reprasanlalives, employees. submnlradors, suppliers, design profasiunais. and any olhar person

narlic’ipating in the Work. Subcontractor agrees lhal it shall return any sums paid lo it by Contractor lathe exlenl the Owner is not obligated 1o pay for any

of Subcontractor‘s work due lo me failure to maintain alt such licenses and regislrafions. The parlia agree the provisions of lhis sub-seciion are a

separate undertaking from the balance ofthis Subcontract and shall survive in the euanl the balance oflhis Subcanltact is deemad unenforceable due to

the failure to mainiain all such Licenses and registrations

7. Asstgnmenflflelggation of the Work.

Subconiraotor shall not assign this Subcontract. delegate orsub-suboonlract any of the Work described herein without prior written oonsentof Contractor.

8. Changes in the Work.

Contraclor may add, delete, or oihenm‘se ch ange the Work cf the Subcontractor within the general scope of this Subcontract by written directive lo the

Subcontractor. No eera woxk. changes or deviations in the Work shall be pedomed by Subcontractor wilhoul the prior written consent of Conlractor. Any

adjustment in the Subcontract Price or in the lime oi performance ofthe Work far additions. deletions or other changes be as agreed in writing and

aulhnrized by Subcontracl Change Order signed by Coniracior. and Contractor shall have no other obligation. express or implied. If no such agreement

can be reached. Subcontractor shall perform the Work as directed by the Contractor and Ihe Subcontract Price shall be equitably adjusted as follows:

{a1 increased for any additional or different work performed or ma1eria|s fiJmished by Subcontractor in an amouni equa! m the actual oosl thereof plus ten

percent [10%) o! said cost to cover all supervision, generaT and administrative expenses. jobsile and home office wethead and profit as supponed by time

records for tabor and equipment and material invoices documenling direcl out—of—pocket labor, equipment and material costs. plus the agreed percentage

maTk—up. shall be submitted lo and approved by Conlraclor on a daily basis as such work is pefiormed; and

{b} reduced by the reasonable value of Work deleted or avoided by reason of the change.

If the change. extra work or devialion is the mutt of an Owner-diraclad change in the Work, Subconh'aclor shall be entitled 1o an adjustment in the

Subconhacl Price only lo the exienl that Contractor is entitled to an adiush'nenl underme Pn'ma Contract, minus Contractors markup.

Ordinaryfield modificafions which do nol substantially increase Subwntraclor‘s cost of performing ihe Work will be performed without any adjuslment to

the Submnlract Pn'ee 0r time of performance. Contractor agrees lo forward lo Owner any claims of Subcontractor arising out of changes afiecling the

Work which are ordered, directly or indirectly, by Owner; provided however. Conlracior shall n01 be liable lo Submnlracmr far any change to

Subcontractor‘s Work except to the extent approved and paid by Owner.

B. Waiver of Qaims.

Ail claims for adjustment of the Subcumraci Price or lime of padon'nanoe arising out of or re|a1ing to any addition. delazion or change in Ihe Work are

waived by Submntracior unless the Subcontradcrshalt provide written notice oi such claims wilhin three (3} days afler reoeipl of Contractors directive

theremre or such shorter time required under {he Prime Contract for notice of claim to the Owner.

10. Subcontractor Claims.

Unlas exprmly prohibited by file Pn‘a‘le Cunlract if Subcunlraclor limely submits a claim lhal is related, in whole or in part, lo any decision. directive. act

urlailure lo act by the Owner. Subcuntraclor agreafi. al Cunlractm’s option to prosecute such claim in Contractors name in accordance Mth lhe claims

wooed ure se1 [crib in the Prime CanlracL Subcontracto: shaH be entitled to lhe amount 1hat is coliecled from Owner on any such claims, minus

Contractor‘s markup. The claims shall be prosecuted at the sole expense oftha Subwnlractnr and Subcontractor agrees to indemnify Cnnlraclor from any
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and all damages. including altarnays‘ fees and costs. assessed against Contraclor as a result of Subconu'adors pursuil of ils claims. Subcontractor

olherwise shall be bound by the dispute resolution provisions in Paragraphs 19 and 20 and shail be enlitled to reooverfrom Contaclor only what

Contractnr receives from Ownerforsuch daims and paymen! from Owner afsuch claims is an express condition precedent of Contractor’s obaigafion lo

pay Subcontractor. Subcontractorshall cooperate with Contractor regarding Contractor‘s submission of claims ta. or prosecution of claims against Owner.

11. Clean-UE.

Subcontractor shall continuously maintain the projeclfree from all din, rubbish, debris, and olherwaste materials. Upon completion of the van'ous portions

01 me Work. Subcontractor shall remove all mbbish. stains. and blemishes caused by its operations, and it shall perform. at no additional cost additional

clean—up work reasonably directed by Gontactofs field superintendent. All costs including supendsion incurred by Conlractor in the clean-up of

Subcontractors Work will be badmharged to Subcontractor.

12. Material. Tools sad Egulgmgnt

Subcontractor shall provide ail tools and equipment necessary la perform the Work. SJboonkamor agrees to assume sole responsibilityfor the receipt,

delivery. unloading. storage. warehousing, protection. insurance and all olhar risks of loss relating to any and all materials, tools, and equipment it
‘rs to

furnish, install. provide or have provided to i1 under this Subwniraci.

13. Indemnig.

To the fullest extent permilted by law. Subcantraclorhereby agrees to reimburse. defend. hold harmless and indemnify Contraclor. Owner and their

respective insurers. underwriters. sureiias. assigns. subsidian'es. affiliates. officers. diredors employees, agents, and principals (collectively.

'lndemnilees') from and against any and all daims. liens, causes of action. expenses. penalties. fines. injuries. liabilities. costs, floss, damage cf any kind,

attorney Isa. and expenses arising out of or rela1irg to lha Work. Subcomraclofs performance. failurelo perform or breach ofthis Subcontract or any

warranty hereunder. or me alisged o: aciual negiigence or fault of Subcontractoror any person performing a porlion oithe Work oroihemise acting at the

insiance of Subcankador including, but not limited tn Subcontractors representalives. emphyees. subcontractors. supplfets. or design profusinnals.

Subcontramors obligations under 1311‘s provision shalt apply without limitation to death. bodiiy injury. injury to property. and economic losses and

consequential damages. Subconiraclur specifically and expressly waiva any immunity lhat may be granted under worker's oomplnsation iaws. similar

acis and induslrial insurance, to lhe exlent necessaw, lo give effect lo its obligations under this provision. Further. Subcontractors obligations under this

provision shall n01 be Iimiled in anyway by any fimilafion on the amount or type of damages. compansalicn. benefits payable lo or by any third party under

Workers Compensation Acts. Disability BenefilAms, or other employee benefits acts. finally. the obligations in this pruvision are not limited by [he

amount of any available insurance and are in addition In any express or impaled indemnity ormntribution rights or remedies available any ofthe

Indemnilees al law or in equity. Subcontractor will defend each Indemnilee Waugh counsel reasonable approved by such Indemnilee.

14. Insurance.

Submnlraclorand its suboontractom shall purchase and maintain full and complete insurance on the Work in accordance with this Subcontract. lfthe

Work requires Subcontraclor lo provide das ign services. Suboonlraclor shall require ils design proiessional lo purchase and maintain professional liability

insurance that will cover any claims arising from design services related to lhe Work. If me Work or its Incalion conslilutas an exposure to emfloyees of

Subcontramar unfier the U.S. Longshoraman and Harbor Workers Am. lhe Jonas Am. or under any other laws, regulation. or statutes applicable lo

empbyees. Subcontractor shall procure and maintain applicable mrage. If hau‘ing of hazardous waste is panaf lhe Work. Subconlractor shall procure

and maintain applimbla automobile liability insurance for hazardous wasle hauling vehicles. Subconuaczor shall obtain. bsfore commencement of any

Work hereunder, and mainlain the same insurance oomrages w'rth no Sass than the limits oi liability as required oi Contractor in the Prime Contract or

shown on ExhibitA to this Subcontract, whichever are greater. All insurance shall include Conuaciur and Owneras additional insureds and any other

parties required by me Prime Contract tn be additional insureds {oo‘fectivelg “Additional Insurads”), and shall not permit any change or cancellation

without fifleen (15) days prior written notice lo Conlrador. Suboontraclor shall make all deductible payments for claims made against any insurance policy

provided by Subcontraclor nrAdditionaI Insureds relating in any wayto any acts or omissions of Subcontractor or its representatives. employees.

Subcontractors, suppliws. design proffisionais. or any other person panicipating in lhe Work. Subcontraclor shall file certificates of insurance containing

the Iimfiation on change ormanoellation slated above with Contractor at least one (1) day prior to scheduled commencement ofthe Work. Ooniraclor and

Owner have 1he n'ght Ia receive mpies of all insurance policies upon requat Policies shall not contain any exclusions that are not acceptable to

Contractor or Owner. \f requatad by Coniractoror Owner‘ all policies must be certified by the insurance carrier as being hue and complete Contractor

and Owner's right to review and approve all insurance policies shall not constitute a waiver of any rights created by or provision contained in this

Subcontract or the Prime Contract should 1hey differ 1mm those contained in such policies.

In no event shall Subcontractor maintain less than the insurance coverages as detailed in: Exhibit A: Insurance Requirements

Failure of Subcontractor lo obtain and maintain complete insurance as required by this Subcontract, or to require the same of its subcontractors. shall be

deemed a material breach of this Subcontract. In such event, in addition to any and all other rights and remedies at law or in equity: (1) Contractor may

terminate this Subcontract; (2) Contracmr may procure such insurance at Subcontractors sole expense and withhold such expense from payments

hereunder; or (3) Addilional Insureds may. at their raspective option. require Subcontractor to pay for the attorney‘s few. expensas and liability as a result

of any claim or lawsuitfor which coverage would have been provided to Addifiona] Insureds under this Subcontract if nut forSuboonIractor‘s breach.

Subconlraclur‘s insurance policies shall each induda a waiver of any right cfsubmgation and of any rfight lo assert any deducliun or cflael against

Addiliunal Insureds and lheir insurers. undermilers, surelims. assigns. subsidiaries. affiliales. officers. direciors emponeas. agents. and principals

Subcontracior shail require similarwaiusrs from its subcanflractors and design professionats. If any oi lhe Additional Insureds are parfiaiiy orwholly self

insured. lhe waivers of subrogation required by this 511 bcontrad shalr apply as if they were in fact covered by their own insurance. All policies required

under this Subcontraclshall contain a Waiver of Subrogation endorsement.
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Contractor neither represents nor assumes responsibility for the adequacy of any Buliders Risk Insurance or any oiher pmparty insurance to pmtecl the

interest of Subcontractors in the Work. its equipmentor any othel properly. |1 shall be the obligall‘on of Subcuntraclor to purchase and maintain any

pruned}; in suranoe it deems necessary to protect said interests. Suboonlracior waiva all rights against Indemniwas. Addifional Insureds. olhar

contractors. and all of lhair respective insurers. undervm‘ters. suralies. assigns. subsidiaries. aifiliales. officers. directors employees. agenfs. and principals

far loss of or damage to the Work. Submnlractofs equipment or 01h er properly from whatever uuse, or any other losses within the scope of any

insurance maintained by Subcontractor or required lo be maintained under the Subcontract. and shall require its subcontractors and design professionals

to execute waivers oftheir rights in this regard as well.

15. Lieng ang Encumbranws.

Subcontracmr acknow‘edga that Contractor may agree to subordinate ils lien rights lo the interest af Owner, Owneu’s lender fur lhe Project. Elbe insurer(s)

for any Tuan for the Project. orotherlhird partias. At Contractors raqueil. Subcontractor agrees lo suborflnale its lien rights {u Owner, Owners ienderfor

me Project title insureds) for any loan fnrlhe Project. orolher ihird parties and lurthar agrees lo execute any documents necessary lo reflect such

subordination Subcontradnr agrees lo 32mm the immediate reiease and satislacfion cf any claims or mechanic‘s liens resulling 1mm the pedomanca

hereof. and bear aII expense emailed in the invatigafion. settling or Iiligatian of any such claims o: liens and pay all aflomey fees. including petalegal

services. axpen and consultant fees and any o1her costs incurred by Connector in conneclion wilh and respecting such daims or liens. The existence 0|

any encumbrance shall preclude Suboonirsctor‘s rigm to receive payment until such encumbrance has been satisfied and removed or Subcontractor

provides a bond acceptable to Contractor removing such encumbranm

16. Default and Failure to Cure.

Subconh'ador shall ha in default upon me occurrence of any of 1113 following conditions:

{a} Subcontractor flies a petition in bankruptcy. or makes a general assignment for the benefit of creditors, or a receiver is appointed having

auth urity over Subcontractors business or assals;

{b} Subconlractor fa‘ds ta comply with any of the provisions of 1his Subcontract or any iaws applicable to its Work;

(c) Subcontractor falls to suppIy sufficient skilled workers, proper malerials or equipment or olhelwise fails to maintain the progress of Work in

awordanoe wiih the Projecl Schad ute. as revised and updated by Contractor; or

(d) Subconkacior falls to pay i5 obligations for Work lo worms. subcontractors or suppliers or others as they become due or fails to remove any

liens against the property of lhe Owner relating lo any pan of me Work.

In the event Subcontractorfails to cure any such default within forty-eight (4B) hours aflerwriflen notice given by facsimile, certified ma5| or hand deiivery

by the Contractor 1n do so. Conlracior may. withoui prejudice lo uthar {igms or remedies and without liability to Subcontractor. lake over ma Work of the

Subcontractor. or any part mereof. and take mession n! dl materials. appliancm, plans. equipment. and other property of Ina Subcontraclor necessary

for complefion oi lhe Work and withhold me entire unpaid balance of the Subcontract Price. Subcontractor and its surety shaH be liable to Contractor for

any or afl casts and expenses incurred in completion oi the Work. induding jobsite and home office overhead costs, plus profit thereon of 10% and all fees

and onsls ofconsullanls and altorneys engaged in connection therewilh and all other losses or damages arising out of or relaling, directly or indirectly, to

Subcontractors default orthreatened default

17. Wanam.
Subcontractor warrants all Work against all defects or deficiencies of maierials, equipment or workmanship tor the warranly period required by the Prime

Ccnnacl bul in no event for a period less than one (1) yearfrom the dale afoompletion and final acceptance by Owner ofall work under the Prime

Contract. Subcontractor shall remove, replace and/or repair. at its own expense, any work, materials, audio: equipmenl lurnished hereunder in which any

defect or deficiency (including iaiiure Io develop ralings. capacifies or characieristics required by any shop drawings or submfrlais. {his Subcontract or the

Prime Contracl.) shail appear at any lime wilhin the applicabla warranty period. Subconlraclor shall indemnify and hard Contractor harmless {ram any Ins

ordarnaga arising from any such defects or deficiencies The obligations of Subcontracior hereunder are in addition lo all other obilgau'ons imposed by

law ur this Subcontract Contractor may demand assurance. by bond orolharwise, from Subcontractor that it will abide by its guarantee and warrant as

specified hetein and as might otherwise be specified to a greater extent in lhe Prime Contract.

18. Termination.

This Subcontract may he laminated. in whole or in part, by Contractor:

(a) if. for any reason. the Pn'me Cunlracl is suspended or 1enhinaied. in whole or in part. by Owner, Contractors obligation to Subcontractor shall be

limited lathe amount actually paid by Ownerfur any portion of me Work performed and malarias delivered by Subcontraclor: or

(b) at any timefor Conlracim‘s convenience, wilh orwiihuulcause‘ and in such event (1) Subcontractor shall immediately discontinue Work except as

may be nacessary lo pneserve and pruiecl lhe Work. maten‘ais crequipment at Contractor's option. place no further orders for materials. equipment.

services. fadiities and suppaies. make every reasonable efforl to macure cancellation of all existing orders or contracts upon terms satisfactory to

Contractor. give Comrade: the right to assume Subcontraotm's rights and obligations under such orderoroontracts a1 Coniramor's oplion: and (2)

the Suboonh'acl price sharl be equilany adjusted lo an amount aqua! to the value of the Work acluahy performed and materials delivered; provided. in

no event shall Contraclor be liable for other costs nrdamagas. inciuding consequential damages or lost profiis, retaling to such termination, In the

event Contractor terminates this Subcontract or Subcontractor's perfonnanoe for alleged bleach or other cause and it is datermined such iermination

for breach orfor cause is wrongful, it is agreed that such termination shall be deemed termination for convenience under this provision and

Subcontractors rights shall be determined accordingly.

19. Mulligam Disgutes.

Uniess exprwsly prohibited by the Prime Contract. to the extant disputes beMeen Contractor and Subcontractor involve in whoEe or in part dispuies

between Contractor and Owner. or any other Ihird party. Contractor shail have the option to: (1) require that such dispules shall be decided by the same

tribunal and in the same forum as disputes between Contractor and Owner, or any ulnar third party; (2) slay any action on lhe dispule between Cnntraclor
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and Subcontractor until the resolution of any such dispute between Contractor and the Owner. or other third party; or (3) proceed with the dispute

resolution process setfonh in Paragraph 20.

20. Disgute Resolution.

Unlfis Contractor has exercised its right under Paragraph 19. all disputes arising under or in connection with the Work. this Subcontract, or any matter

which ls the subject 01 this Subcontract not resolved by direct discussion shail be su bmilted ta mediafion prior lo me commanoeme ni of any legal action by

Subcomramn! against Contractor. The mediation shall iake place in Boise. Idaho. The parfies shaII mutually agree upon a madiatar and bear me cost of

such mediator equally. Unless ulheMIse agreed in writing. Subcontracinragrees to continue Ihe Work in accordance wi1h this Subcontract until

conclusion of the mediation. l! mediation does not resolve the dispula. lo the quast extent permiflad by law. any such dispute shall be subject to the

exclusive jurisdiction of Ihe state andlorfederal courts located in Boise, Idaho, and all subslantive Issues shall begovemed by Idaho law (a lhe extent nol

inconsistent with the Subcontram Documents.

21 . Attorney Fees.

In the event of any legal acfion between Contractor and Subcontractor relating to lhis Subcontract‘ the prevailing party shall be entitled to recaverfrom the

olher pany reasonable attorney fees. including paralegal services. expert and mnsultantfees and any other costs reasonably incurred in any legal

proceedings, including mediation. arbitralion. lriai and appeal. Notwithslanding the foregoing, Subcontractor shall not be entitled to recover any such fees

or cost incurred prior lo me conclusion of the mediation required in Seclion 20.

22. anlraui Modificalion.

This Submnbacl. togalhar wilh attachments heme, mnsfilule agreementand cannot be changed, modified or amended except in wriling executed by all

parties. This Subcontract supersedes all prior representations, understandings or agreements except as expressly stated herein This Subcontracl shall be

binding on the heiIS. sumessors. administrators and assigns of me parties hereto.

23. Counremanslsmnatures.

Thfis Subcontram, and any amendments thereto, may be executed in any number ofmunlerparts. and a facsimileor electronic copy of an executed, or

partiy execuled. oounlerpan shaEI be deemed an originaW for all purposes and shall be binding an lhe pany subscn'bing lhe same. Additiondly. any

elecmmic signatures to this Subcontracl, or any amendments lherem, shall mnstiiute original signalures and are bindfng on 1he parties.

24. Saverablim.

If any term or provision cf this Suboontraclis deviated by a oourl of competent jurisdiction to be illegal or in confliclwith any law, the validity 0f the

remaining terms and provisions shalt n01 be affected. and me rights and obligations of the parties hereto shall be wnslrued and enforced as if this

Subannlracl did not contain the particular term or provision held invalid.

25. Governing Law,

This Subcontract shall be governed by Idaho law to the extent not inconsistent with the Subcontract Documents.

This Su bcontract Agreement is effective this dale 02/14/2018, between McAlvain Construction. Inc. (referred to as "Conlractor”) and Gem State Roofing

Inc. (referred to as “Subcontractor"), executing lhis agreement.

Contractor: Subcontractor:

McAlvain Construction, Inc. Gem State Roofing Inc.

Signed: Signed:

By: Torry McAlvain By:

Title: CEO Title:

Dated: Dated:
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LOWER TIER SUBCONTRACTOR AND SUPPLIERS. INCLUDING ADDRESS AND PHONE NUMBER

LOWER TIER SUBCONTRACTORS: Please include all lower tier subcontractors having agreements with your company to perform on this project.

SUPPLIERS OF MATERIALS AND EQUIPMENT: Please include all suppliers, including equipment rentals. having agreements with yourcompany to be used for

any part of the Work on this project
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Jayme Danner

From: Gem State Roofing <gemstateroofing@gmail.com>

Sent: Monday, March 19, 2018 2:55 PM

To: Tracey Felix

Subject: Re: Animal Shelter Subs ~ Blaine County Economy: ACTION REQUIRED

Attachments: Copy of Blaine County.x|sx

Thank you,

Kerrie

On Fri, Mar 16, 2018 at 11:05 AM, <traceyj@mcalvain.com> wrote:

Hi All,

The Animal Shelter has requested that we provide as much data as possible to the Sun Valley Economic Development

for them to develop a report of our construction project’s impact to the local economy. Realizing that this is short-

notice, |
don‘t expect 100% accuracy, but please provide your best guess input to the best of your ability. | need this by

the end of the day Monday. Thank youll

Blaine County Economy Development

1 Company Name

2 S in Labor Spent in Blaine County

3 5 in Labor Spent Elsewhere

4 $ Materials Purchased in Blaine County

5 S Materials Purchased Elsewhere

6 $ Equipment Rented in Blaine County

7 SEquipment Rented or Brought ln From Elsewhere

8 Average No. of 0n Site Workers

9 Average No. of Local Workers

10 Average No. of Travellers

11 Comments?

12 Contract Value: S

TraceylFelix

iZAWCiificéyniflifife's, Inc.
§§2’”°S |_\

5559 W. Gowen Road

Boise, ID 83709
Name
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Blaine County Economy Development

1 Company Name United Components Inc DBA: Gem State Roofing

2 S in Labor Spent in Blaine County 0

3 S in Labor Spent Elsewhere S 51,356.30

4 $ Materials Purchased in Blaine County S 5,000.00

5 $ Materials Pu rchased Elsewhere 5 120,060.00

6 S Equipment Rented In Blaine County S 4,000.00

7 S Equipment Rented or Brought In From Elsewhere $
-

8 Average No. of On Site Workers 8.00

9 Average No. of Loca| Workers -

10 Average No. of Traveilers 8.00

11 Comments?

12 Contract Value: $ 256,784.00
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Jayme Danner— —
From: Gem State Roofing <gemstateroofing@gmail.com>

Sent: Tuesday, April 3, 201 8 2:1 9 PM

To: Tracey Felix

Subject: Re: S1 16016-40 Change Order 01 ,pdf

Attachments: Signed Change Order #1 .pdf

Thank you,

Kerrie

On Mon, Apr 2, 2018 at 3:05 PM, Gem State <gem5tateroofing@gmail.com> wrote:

0k will do

Thanks

Kerrie Kuhn

On Apr 2, 2018, at 2:13 PM, Tracey Felix <traceyf®mcaivain£om> wrote:

Kerrie,

Please sign and return the attached C.0. for the snow removal. I knowJohn spoke with Bob about this,

but no additional work i5 to be performed without written approval. We don’t have labor rates for you

and our budget for weather protection is gone. Thanks so much!

Tracey

Tracey Felix

Sr. Project Manager
McAlvain Companies, Inc.

5559 W. Gowen Road

Boise, ID 83709
208.908.5990 office

208.871.1569 mobile

208.362.4356 fax

E
5-

‘

uuuru

This e-mail, including attachmens, may indude confidential and/or proprietary information, and may be used only by the person or entity to which it

is addressed. If the reader of thls e—mall is not the intended recipient or his or her authorized agent, the reader is hereby notified that any

dissemination, distribution ar copying of this e-mail is prohibited. If you have received this e-mall in error, please notlfy the sender by replying to this

message by e-ma‘l, or phone and destroy any and all copies of the correspondence and attachments.

<5116016-40 Change Order 01.pdf>

Exh. No
'

Dun: Sb
Name
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Equal Opportunity Employer

Change Order

Project; 116015. Animal Sheiler of the Wood RiverValIey Subcontract #: S1 1601640

100 cmy creek Road Subcontract Change Order #2 1

Hailey. ID 83333
Description: Snow Removal 1mm Roof

Tu (Subcontractor): Gem State Roofing Inc.

417 Remington St Suite #02 Change Order Date: 4/2/18

Garden Cily. ID 83714

Ynu are direct“ ta make tho followlng changas In this SuhGontract:

Subcl C. O. Contract

Item Ham Hem Phase Dnscriptian Units UIM Unit Price Amount

4 D110 99132, 0110 SnowRerncvalfram Roof 0000 LS 0.00000 2.275.00

Total 2,275.00

Not valid until signed by bolh the Subcontractor and Contractor. Signature of Ihe Subcontractor indlcates (he

Subcontractors agreement herewith. including any adiustmant in the Subcontract Sum ur Time.

The originalSubconlractSum was . . . . . . . . . . . ........ . . . . . . . . . . . . 255173430

The net change by previously authorized Change Orders was . . . . . . . . . . . . . . . . 0.00

The SubcontractSum priortothis change Orderwas . . . . . . . . . . . . . . . . . . . . 255,784.00

The SubcontractSum will belncreased by this Change Order . . . . . . . . . . . . 2,276.00

The new Subcontract Sum willba . . . . . . . . . . . . . . . . 259,059.00

Authorized By Contractor:

McAlvain Construction. lnc.

5559 W‘ Gowen Road
Boise ID 83709

By:

Date:

1D REGISTRATION RCE-1 318 5559 W. GOWEN RD

Accepted By Subcontractor:

Gem State Roofing lnc.

417 Remington St Suite #02
Gardeq Cityr

ate: 5
‘

a5.
SS E

BOISE. ID 83709 (208) 362-2125 FAX (208) 362-4356
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flme Danner

Gem State Roofing <gemstateroofing@gmail.com>From:

Sent: Tuesday, June 5, 2018 12:30 PM

To: Tracey Felix

Subject: pump house

Bob was wondering if we had approval on roof system for pump house?

Thank you,

Ke rrie
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Equal Opportunity Empioyer

Change Order

Project: 116016. Animal Shelter of the Wood River Valley subcontract #; 511601640

100 croy creek R°ad Subcontract Change Order #: 4

Hailey, ID 83333
Description: Temp RoofArea 3 Flat Roof

To (Subcontractor): Gem State Roofing Inc.

417 Remington St Suite #02 Change Order Date: 6/25/18

Garden City, ID 83714

You are directed to make the following changes in this SubCuntract:

Subct c. 0. Contract

Item Item Item Phase Descripfion Units UIM UnitPrice Amount

a 0110 99132. .0110 Temp RaotAreas Flat Roof 0.000 Ls o.coooo 250m

Total 250.00

Not valid until signed by both the Subcontractor and Contractor, Signature of the Subcontractor indicates the

Subcontractor's agreement herewith. including any adjustment in the Subcontract Sum or Time.

TheoriginalSubcontractSumwas . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 256,734”

The net change by previously authorized Change Orders was . . . . . . . . . . . . . . . . 5,206.00

The SubcontractSum priorto thls Change Order was . . . . . . . . . . . . . . . . . . . . 281,990.00

The SubcontractSum will beincreased by this Change Order . . . . . . . . . . . . 250.00

ThenewSubcontractSumwillbe . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 252,240,00

Authorized By Contractor:

McAlvain Construction, Inc.

5559 W. Gowen Road
Boise ID 83709

By:

Accepted By Subcontmctor:

Gem State Roofing Inc.

417 Remington St Suite #02

Garden City, ID 83714

By:

Date: Date:

ID REGISTRATION RCE-1 318 5559 W. GOWEN RD. BOISE. ID 83709 (208) 362-21 25 FAX (208) 362—4356
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Jazme Danner J
From: Tracey Felix

Sent: Monday, September 10, 2018 2:1 8 PM
To: Kerrie Kuhn

Subject: Roofing at Animal Shelter

Kerrie/Bob,

Where are your roofers?
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Jaxme Danner —
From: Tracey Felix

Sent: Monday, September 10, 2018 2:35 PM
To: Kerrie Kuhn

Subject: FW: Roof

Attachments: IMG_5967.JPG; IMG_5968.JPG

Kerrie,

See attached photos. Our Owner is coming back from vacation tomorrow and they haven't seen progress on this sloped

roof for a long time. It has been scheduled for two months. Please confirm you'll have this addressed ASAP.

Thanks,

—————Original Message-----

From: John Hanson

Sent: Monday, September 10, 2018 2:30 PM
To: Tracey Felix <traceyf@mcalvain.com>

Cc: John Hanson <johnh@mcalvain.com>

Subject: Roof

John Hanson

Sr. Superintendent

McAlvain Com panies, Inc.

5559 W. Gowen Road

Boise, ID 83709

208.871.1179 office

208.871.1179 mobile

208.362.4356 fax

[McAlvain Group of Companies] <http://www.mcalvain.com/wp-content/uploads/ZOlS/OZ/Group.jpg>

This e-mail, including attachments, may include confidential and/or proprietary information, and may be used only by

the person or entity to which it is addressed. If the reader of this e-mail is not the intended recipient or his or her

authorized agent, the reader is hereby notified that any dissemination, distribution or copying of this e-mail is

prohibited. If you have received this e-mail in error, please notify the sender by replying to this message by e—mail, or

phone and destroy any and all copies of the correspondence and attachments.
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Jayme Danner -

From: Gem State Roofing <gemstateroofing©gmail.com>

Sent: Monday, September 17, 2018 1:31 PM

To: rTracey Felix

Subject: Re: Snow Clips

Tracy,

Thought this was already done. Iwill have this to you tomorrow.

Than you,

Kerrie

On Mon, Sep 17, 2018 at 10:59 AM Tracey Felix <traceyf@mcalvain.com> wrote:

Kerrie,

What is the status of the submittals for the snow clips? This is an important item that the Owner is anxious about. He’s

afraid of lawsuits and would like us to have this installed ASAP. l need to get these approved by the architect

though. Can you please send me product data on the snow clips?

Tracey Felix

Sr. Project Manager
McAlvain Companies, Inc.

5559 W. Gowen Road

Boise, ID 83709
208.908.5990 office

208.871.1569 mobile

208.362.4356 fax

Thls e—mall, Includlng auachments, may indude confidential and/or proprietary infomatlon, and may be used only by me person or entlty to which it is addressed. [f me

reader of this e—mail is not the intended reclpient or his or her authorlzed agent, the reader is hereby notified that any dissemination, distributlon or copying of this e—mail Is

prohibited. If you have recelved thls e-mail in error, please notify the sender by replying to thls massage by e-mail, or phone and destroy any and all copies of the

correspondence and auachments.
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United Components, Incorporated
Invo l- ce

DBA: Gem State Roofing
DBA: Asphalt Maintenance & Paving

41 7 Remington Street #2
-7 _

Garden City Idaho 33714
9” m” ”7B

Data Invoice #

Bill To

Mc Atvain Conslmcliun. Inc

5559 W. Guwun Roll!

Boise lduhu 83709

PD. Number Terms

Um: on rcccipl

Descdptton Amounl

We hereby propose m furnish all the materials and pcrlbmx nu the lubnr necessary far thc completion oi“

Hailey Animal slicker. [0| Cray Crack Road, Hailey:

Pump House
I. Instali Grace Ultra Ice and Water shield over entire mof system

2. lnsmll Drip edge

3. Install Timberline Nuluml Shadow Limited Lifetime Architectural Shingles (Weathered Wood}
4V Ali debris lo be haulcd may by Gem Sum: Roofing 7450.00

Em. NaegDal:
‘

Wu: luak fomard lo doing busim with you.

TotalConu'acmr License Numbcr RCE-32821
g7, 1 50.00

DEFENDANT001 1 2
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Jayme Danner

From: Tracey Felix

Sent: Friday, October 19, 2018 9:59 AM
To: Kerrie Kuhn

Subject: RE: 116016 Payables

Kerrie — never mind the Deuter Construction lien waiver Aja requested. Deuter thought we were using Gem State

Roofing of Hailey so he bought some flashing from them. It wasn’t you guys ©
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J_ayme Danner —
From: Tracey Felix

Sent: Monday, November 12, 2018 12:39 PM

To: 'Gem State Roofing'; 'Kerrie Kuhn‘

Subject: FW: QC after roofers

Attachments: lMG_7464.mov

From: Mike Walchli <mike@deuterconstruction.com>

Sent: Friday, November 9, 2018 2:14 PM
To: Tracey Felix <traceyf@mcalvain.com>

Cc: John Hanson <johnh@mcalvain.com>; Brett Deuter <brett@deuterconstruction.com>

Subject: QC after roofers

Tracey/John
Pls see attached video -> after the 3rd-one that Justin touched today (and all where loose like in the video) he

sent me this. Idk where the roofer is, we haven’t seen him. But also told him probably 4-5times now that he has

to change some and fix others. looking for some help to get the roofers on the same page - it’s been hard with

them all along, but now we’re moving into these areas where Ijust can’t tell the guys to go to another location

and keep working and finish later.

Thank you

Deuter Construction llc

Mike Walchli

Design&Estimation

(208) 309-3822
mike@deuterconstrucfion.com
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Jayme Danner —
From: Tracey Felix

Sent: Monday, November 12, 2018 3:33 PM

To: Gem State Roofing

Subject: RE: Letter to Gem State Roofing

Attachments: ASWRV— Letter to Gem State Roofing 201 8-1 1—12.pdf

Here you go.

From: Gem State Roofing <gemstateroofing@gmail.com>

Sent: Monday, November 12, 2018 3:29 PM
To: Tracey Felix <traceyf@mcalvain.com>

Subject: Re: Letter to Gem State Roofing

Can you please change to United Components, lnc DBA: Gem State Roofing, 417 Remington Street #2, Garden City Idaho

83714.

Thank you,

Kerrie

On Mon, Nov 12, 2018 at 2:47 PM Tracey Felix <traceyf@mca[vain.com> wrote:

Kerrie,

Please review the attachment and let me know if this addresses the situation we discussed via phone.

Thanks!

Tracey

Tracey Felix

Sr. Project Manager
McAlvain Companies, Inc.

5559 W. Gowen Road
Boise, ID 83709
208.908.5990 office

208.871.1569 mobile

208.362.4356 fax

This e-mall, including attachments, may include confidential and/ur proprletary information, and may be used only by the person or entity to which it Is addressed. If the

reader of this e—mail is not the Intended recipient or his or her authorized agent, the reader is hereby notified that any dissemination, dlstrlbution or copying of thls e—mall ls

prohiblted. If you have recelved this e-mall In error, please notify the sender by replying to this message by e-mail, or phone and destroy any and all copies of the

correspondence and attachmenfi.
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Equal Opportunity Employer

November 12, 2018

Kerrie Kuhn
United Components, Inc DBA: Gem State Roofing

417 Remington Street #2
Garden City, ID 83714

Re: Animal Shelter of the Wood River Valley

Dear Kerrie,

This letter is being provided to explain to those whom it may concern of our relationship

with Gem State Roofing and our position with their work in the Wood River Valley.

McAlvain Construction, Inc. is working with the Animal Shelter of the Wood River Valley

to build a 29,000 square foot new construction project in Hailey, Idaho. In May of

2017, McAlvain went out to bid and received bids from three bidders: 1) Dricon

Roofing; 2) Signature Roofing; and 3) Professional Roofing. Our project budget was

based on the low bid from Dricon Roofing in the amount of $247,000. We entered into

contract with Dricon Roofing on November 7, 2017.

On January 11, 2018, McAlvain held a preconstruction meeting at 8:30 AM with the

envelope consultant for the project, PIE Consulting, as well as applicable subcontractors

including Dricon Roofing. The envelope consultant that was hired by the Owner

reviewed the project expectations and reiterated the design specifications that require

installation per all manufacturer written instructions. On January 11, 2018 at 12:44 PM,

McAlvain received an email from the estimator at Dricon Roofing expressing concerns

with the requirements of the project with regards to the means and methods for

installing Ice and Water shield (they wanted to use nails to install Ice and Water Shield

which is against the manufacturer's instructions) as well as their concern with the

schedule through the winter. In this email dated January 11, Dricon suggested that

McAlvain contract with a different Contractor for thls project. Afier attempting to have

temporary protection only installed, it was apparent the best option was to cancel the

Subcontract with Dricon and enter into Contract with another roofing company. The ,-

other two bids that we received were not within our budget. véf'

ID REGISTRATION RCE-14471 5559 W. GOWEN RD BOISE, IDAHO 83709 (208) 362-2125 FAX (208) 362-4356
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As our Construction Schedule states, the project was ready for temporary

roofing/plastic as early as January 4, 2018. Gem State Roofing of Boise, Idaho is a

Contractor that had recently completed a successful project for our Whitetail Clubhouse

project in McCall, Idaho. This Clubhouse project was managed by the same

Superintendent (John Hanson) and Project Manager (myself) as the team for the Animal

Shelter of the Wood River Valley. On January 18, 2018, Gem State Roofing was

contacted by McAlvain in the hopes of receiving a bid that would work within our

budget. The Contract with Dricon was canceled on February 5, 20 18 and McAlvain

entered into Contract with Gem State Roofing for the full scope of roofing work on

February 16, 2018.

Should you have any questions, please feel free to contact me at (208) 908-5990.

Sincerely,

L s .r, :
=1— ;Am'asa: “WW _.

‘
f

Tracey Felix

Project Manager

ID REGISTRATION RCE-14471 5559 W. GOWEN RD BOISE, IDAHO 83709 (208) 362-2125 FAX [208) 908-5793
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Equal Opportunity Employer

November 12, 2018

Kerrie Kuhn
United Components, Inc DBA: Gem State Roofing

417 Remington Street #2
Garden City, ID 83714

Re: Animal Shelter of the Wood River Valley

Dear Kerrie,

This letter is being provided to explain to those whom it may concern of our relationship

with Gem State Roofing and our position with their work in the Wood River Valley.

McAlvain Construction, Inc. is working with the Animal Shelter of the Wood Rlver Valley

to build a 29,000 square foot new construction project In Hailey, Idaho. In May of

2017, McAlvain went out to bid and received bids from three bidders: 1) Dricon

Roofing; 2) Signature Roofing; and 3) Professional Roofing. Our project budget was

based on the low bid from Dricon Roofing in the amount of $247,000. We entered into

contract with Dricon Roofing on November 7, 2017.

0n January 11, 2018, McAlvain held a preconstruction meeting at 8:30 AM with the

envelope consultant for the project, PIE Consulting, as well as applicable subcontractors

including Dricon Roofing. The envelope consultant that was hired by the Owner

reviewed the project expectations and reiterated the design specifications that require

installation per all manufacturer written instructions. 0n January 11, 2018 at 12:44 PM,

McAlvaln received an email from the estimator at Dricon Roofing expressing concerns

with the requirements of the project with regards to the means and methods for

installing Ice and Water shield (they wanted to use nails to install Ice and Water Shield

which i5 against the manufacturer’s insuuctions) as well as their concern with the

schedule through the winter. In this email dated January 11, Dricon suggested that

McAlvain contract with a different Contractor for this project. After attempting to have

temporary protection only installed, it was apparent the best option was to cancel the

Subcontract with Dricon and enter into Contract with another roofing company. The fl;other two bids that we received were not within our budget.

ID REGISTRATION RCE-14471 5559 W. GOWEN RD BOISE. IDAHO 83709

DEFENDANT0001 16

(208) 362-2125 FAX (2083 362-4356
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As our Consh’uction Schedule states, the project was ready for temporary

roofing/plastic as early as January 4, 2018. Gem State Roofing of Boise, Idaho is a

Contractor that had recently completed a successful project for our Whitetail Clubhouse

project in McCall, Idaho. This Clubhouse project was managed by the same

Superintendent (John Hanson) and Project Manager (myself) as the team for the Animal

Shelter of the Wood River Valley. On January 18, 2018, Gem State Roofing was

contacted by McAlvain in the hopes of receiving a bid that would work within our

budget. The Contract with Dricon was canceled on February 5, 2018 and McAlvain

entered into Contract with Gem State Roofing for the ful! scope of roofing work on

February 16, 2018.

Should you have any questions, please feel free to contact me at (208) 908-5990.

Sincerely,

r.

\59c 584657»
"'-“;"'F‘”'“ ' ;

/

Tracey Feli5<

Project Manager

DEFENDANT0001 17

ID REGISTRATION RCE-14471 5559 W. GOWEN RD BOISE. IDAHO 83709 (208) 362-2125 FAX (208) 908-5793
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Jayme Danner _
From: Tracey Felix

Sent: Wednesday, November 21, 2018 10:33 AM
To: “Kerrie Kuhn'

Subject: RE: "Leak"

Thanks Kerrie. Have a great weekend! I’ll be at the site — trying to confirm quantities of the snow splitters. l might need

Bob’s help Monday. I did get this message from the architect so I’m going to finalize the decision.

Personally, I think we’re fine to omit the large exhaust fans with square curbs from this including EF 16, EF 5, EF7. We
should include all the smaller penetrations and the balance of the smaller exhaustfan outlets.

Please make that adjustment and provide to owner.

From: Kerrie Kuhn <gemstateroofing@aol.com>

Sent: Wednesday, Novem ber 21, 2018 10:24 AM
To: Tracey Felix <traceyf@mcalvain.com>

Subject: Re: "Leak"

They will be there monday to fix this and work on other stuff.

Thank you,

Kerrie

----—Origina| Message—---—

From: Tracey Felix <traceyf@mcalvain.com>
To: John Hanson <'ohnh@mcalva[n.com>

Cc: Kerrie Kuhn < emstateroofin aoLcom>
Sent: Mon, Nov 19, 2018 4:08 pm
Subject: "Leak"

Kyle pointed out to me that on this far northeast corner, there was water coming out between the fascia and the

soffit. When | climbed onto the curb, I saw that this isn’t fully roofed.
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Tracey Felix

Sr. Project Manager
McAlvain Companies, Inc.

5559 W. Gowen Road

Boise, ID 83709
208.908.5990 office

000169



Jayme Danner

From: Tracey Felix

Sent: Tuesday, November 27, 2018 8:48 AM
To: 'Kerrie Kuhn“

Cc: John Hanson

Subject: Roofing

Kerrie,

lapologize if either | already sent this or ifJohn did.

We’re updating our site observation log from the Architect's visit on 11/16.

Roof membrane at coping: Two areas were noted where roofing membrane did not adequately

lap over coping. One is in area A at mechanical roof. The other is near maintenance yard. Both

are noted in photos.
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DEFENDANT’S CROSS MOTION FOR SUMMARY JUDGMENT, Page 1 

Terri Pickens Manweiler, ISB No. 5828 
Shannon Pearson, ISB No. 10027 
PICKENS COZAKOS, P.A. 
398 S. 9th Street, Suite 240 
P.O. Box 915 
Boise, Idaho 83701 
Telephone:  208.954.5090 
Facsimile:  208.954.5099 
terri@pickenslawboise.com 
shannon@pickenslawboise.com 
 
Attorneys for Defendant 

 
 

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 

  
 

GEM STATE ROOFING, 
INCORPORATED, 

Plaintiff, 
v. 

 
UNITED COMPONENTS, 
INCORPORATED, dba GEM STATE 
ROOFING, 

Defendant. 
 

 
Case No. CV01-18-13437 

 
DEFENDANT’S CROSS MOTION 
FOR SUMMARY JUDGMENT 
 

 
Defendant United Components, Incorporated, dba Gem State Roofing, by and through its 

counsel of record, Terri Pickens Manweiler of the firm Pickens Cozakos, P.A., hereby moves the 

Court, pursuant to rule 56 of the Idaho Rules of Civil Procedure, for entry of summary judgment 

in its favor with prejudice. 

This Motion is based upon the records and files herein, the Memorandum in Support of 

Defendant’s Cross Motion for Summary Judgment, Declaration of Terri Pickens Manweiler, and 

Declaration of Jeffrey Flynn, each filed concurrently herewith.  

Oral argument is requested.  

  

Electronically Filed
2/13/2019 2:20 PM
Fourth Judicial District, Ada County
Phil McGrane, Clerk of the Court
By: Amy King, Deputy Clerk
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DEFENDANT’S CROSS MOTION FOR SUMMARY JUDGMENT, Page 2 

DATED: February 13, 2019.  

PICKENS COZAKOS, P.A. 
 
 
By /s/ Terri Pickens Manweiler    

Terri Pickens Manweiler, Of the Firm 
Attorneys for Defendant 
 
 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on February 13, 2019, I electronically served the foregoing 
document using the iCourt E-File system, which sent a Notice of Electronic Filing to the following 
persons: 
 

Ryan T. McFarland 
McFarland Ritter PLLC 
P.O. Box 1335 
Meridian, ID  83680 
 

  First Class Mail   
  Facsimile – 208.895.1270 
  Hand Delivery 
  iCourts – ryan@mcfarlandritter.com 
 

 
 /s/ Terri Pickens Manweiler   
Terri Pickens Manweiler 
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MEMORANDUM IN SUPPORT OF DEFENDANT’S CROSS MOTION FOR SUMMARY JUDGMENT, Page 1 

Terri Pickens Manweiler, ISB No. 5828 
Shannon Pearson, ISB No. 10027 
PICKENS COZAKOS, P.A. 
398 S. 9th Street, Suite 240 
P.O. Box 915 
Boise, Idaho 83701 
Telephone:  208.954.5090 
Facsimile:  208.954.5099 
terri@pickenslawboise.com 
shannon@pickenslawboise.com 
Attorneys for Defendant 

 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 

STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
  

 
GEM STATE ROOFING, 
INCORPORATED, 

Plaintiff, 
v. 

 
UNITED COMPONENTS, 
INCORPORATED, dba GEM STATE 
ROOFING, 

Defendant. 
 

 
Case No. CV01-18-13437 

 
MEMORANDUM IN SUPPORT OF 
DEFENDANT’S CROSS MOTION 
FOR SUMMARY JUDGMENT 
 

 
Defendant United Components, Incorporated, dba Gem State Roofing, by and through its 

counsel of record, Terri Pickens Manweiler of the firm Pickens Cozakos, P.A., submits this 

Memorandum in Support of its Cross Motion for Summary Judgment.  This Memorandum is 

supported by the Declaration of Terri Pickens Manweiler in Support of Defendant’s Cross Motion 

for Summary Judgment (“Manweiler Dec.”), and the Declaration of Jeffery Flynn in Support of 

Defendant’s Cross Motion for Summary Judgment (“Flynn Dec.”), each filed concurrently 

herewith. 

I. INTRODUCTION 

Plaintiff Gem State Roofing Incorporated (“Plaintiff”) commenced this litigation against 

Defendant United Components Incorporated, dba, Gem State Roofing (“UCI”) on July 20, 2018 

Electronically Filed
2/13/2019 2:20 PM
Fourth Judicial District, Ada County
Phil McGrane, Clerk of the Court
By: Amy King, Deputy Clerk
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MEMORANDUM IN SUPPORT OF DEFENDANT’S CROSS MOTION FOR SUMMARY JUDGMENT, Page 2 

alleging the following causes of action against UCI: Count I: Breach of Contract, Count II: Breach 

of Covenant of Good Faith and Fair Dealing, Count III: Trademark Infringement, Count IV: Unjust 

Enrichment, Count V: Preliminary Injunction, and Count VI: Permanent Injunction. UCI seeks an 

entry of judgment dismissing each of these counts since no genuine issues of material fact exist.   

II. STATEMENT OF UNDISPUTED FACTS 

A. Plaintiff’s Formation. 

 Richard Silvia filed a Certificate of Assumed Business Name with the Idaho Secretary of 

State on August 12, 1997 which provided that he would be doing business as Gem State Roofing.  

Manweiler Dec., ¶ 4, Exhibit A. On December 19, 2000, Mr. Silvia filed the Articles of 

Incorporation for Gem State Roofing Incorporated with the Idaho Secretary of State.  Manweiler 

Dec., ¶ 5, Exhibit B.  

B. Defendant’s Formation. 

 Jeff Flynn started a roofing company in 1985 called Gem State Roofing in Nampa Idaho. 

Flynn Dec., ¶ 2. Mr. Flynn began putting the name Gem State Roofing on business cards, invoices, 

estimates, flyers, company vehicles, and phone book advertising. Flynn Dec., ¶ 3. Mr. Flynn began 

to expand his business by adding asphalt maintenance to his roofing business when he moved to 

Boise in 1987.  Flynn Dec., ¶ 4. Mr. Flynn’s business was called Gem State Roofing and Asphalt 

Maintenance (“GSRAM”).  Flynn Dec., ¶ 5. 

 On May 30, 1995, Mr. Flynn filed with the Idaho Secretary of State the Certificate of 

Incorporation of Flynn, Inc. Flynn Dec., ¶ 6, Exhibit A. On December 28, 1998, Mr. Flynn filed 

the Articles of Amendment to change Flynn, Inc. to Gem State Roofing & Asphalt Maintenance. 

Flynn Dec., ¶ 7, Exhibit B. On July 19, 1999, Michelle Flynn filed a Certificate of Assumed 
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MEMORANDUM IN SUPPORT OF DEFENDANT’S CROSS MOTION FOR SUMMARY JUDGMENT, Page 3 

Business Name with the Idaho Secretary of State which provided that Gem State Roofing & 

Asphalt Maintenance would be doing business as Gem State Roofing. Flynn Dec., ¶ 8, Exhibit C.  

 GSRAM had two officers initially, Mr. Flynn, and his wife Michelle Flynn. Flynn Dec., ¶ 

9. Michelle Flynn owned 51% of GSRAM and Mr. Flynn owned 49%. Flynn Dec., ¶ 10. GSRAM 

was initially operated out of the Flynn’s home located at 2204 South Philippi, Boise Idaho and 

then operated out of the Flynn’s home located at 2270 Longmont, Boise Idaho and was operated 

from this location for ten years. Flynn Dec., ¶ 11. GSRAM then moved to an office space on 

Chinden Boulevard where it was operated for eight years.  Flynn Dec., ¶ 12.  

 GSRAM, throughout its pendency, accrued significant tax liability and in 2010 the IRS 

liened all of GSRAM’s equipment, causing GSRAM to dissolve.  Flynn Dec., ¶ 13.  At this same 

time, Michelle Flynn and Jeff Flynn filed for divorce. Flynn Dec., ¶ 14.  Michelle Flynn left 

GSRAM in 2010 and her stock dissolved along with Jeff’s stock because of GSRAM’s dissolution.  

Flynn Dec., ¶ 15.  The IRS and Michelle Flynn entered into an offer in compromise to settle her 

portion of the liability, Mr. Flynn is still negotiating with the IRS regarding his portion of liability. 

Flynn Dec., ¶¶ 16, 17. The IRS informed Mr. Flynn that he could start up a new company with a 

different name, and so on October 25, 2011, Mr. Flynn filed with the Idaho Secretary of State the 

Articles of Incorporation for United Components Inc. Flynn Dec., ¶ 18, Exhibit D. Mr. Flynn also 

filed a Cancellation or Amendment of Certificate of Assumed Business Name deleting Gem State 

Roofing & Asphalt Maintenance and amending it to United Components Inc. Flynn Dec., ¶ 19, 

Exhibit E.  On October 26, 2011, Mr. Flynn filed a Certificate of Assumed Business Name 

identifying that Asphalt Maintenance and Paving would operate under United Components 

Incorporated.  Flynn Dec., ¶ 20, Exhibit F. The IRS allowed Mr. Flynn to keep the Gem State 

brand and the Asphalt Maintenance brand, but he had to change the corporate veil to keep those 
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MEMORANDUM IN SUPPORT OF DEFENDANT’S CROSS MOTION FOR SUMMARY JUDGMENT, Page 4 

two companies. Flynn Dec., ¶ 21. Once UCI was formed, the IRS made UCI buy back the 

equipment they had liened in 2010, and so UCI paid the IRS around $40,000 for the equipment to 

remove the lien.  Flynn Dec., ¶ 22. 

C. Trademark Dispute. 

i. Plaintiff’s Trademark 

 On April 8, 2002, Richard Silvia filed an Application for Registration of Trademark 

Service Mark with the Idaho Secretary of State.  Manweiler Dec., ¶ 8, Exhibit C.  On May 2, 2002, 

the State of Idaho issued a Certificate of Registration of Trademark-Service Mark to Gem State 

Roofing, Inc. stating the first use was November 1997 and the expiration of the trademark was 

May 2, 2012.  Manweiler Dec.¶ 9, Exhibit D. The Certificate of Registration showed that the 

trademark assigned to Plaintiff was the following: 

 
 
Manweiler Dec., ¶ 10, Exhibit D.  

 No filings or renewal registrations have been filed by Plaintiff, and the trademark expired 

on May 2, 2012. Manweiler Dec., ¶ 11.   

ii. GSRAM’s Trademark. 

 On December 29, 2004, Michelle Flynn filed with the Idaho Secretary of State an 

Application for Registration of Trademark Service Mark for GSRAM. Manweiler Dec. ¶ 12, 

Exhibit E.  A Certificate of Registration of Trademark Service Mark was issued that same day by 

the State of Idaho and provides that the first use of the trademark was in 1985 and that such 

trademark would expire on December 29, 2014.  Manweiler Dec. ¶ 13, Exhibit F. The Certificate 

of Registration showed that the Trademark assigned to GSRAM was the following:  

g“ 3 r4)-

%;‘“5‘~.$
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Manweiler Dec., ¶ 14 Exhibit F.  

 After GSRAM dissolved, Jeff Flynn filed an Application for Registration for Assignment 

of Trademark and an Application for Renewal Registration of Trademark on December 1, 2014.  

Manweiler Dec., ¶ 15, Exhibit G.  On that same date, a Certificate of Assignment Registration of 

Trademark was issued by the State of Idaho, assigning the GSRAM trademark to UCI, again noting 

that the first use was in 1985.  Manweiler Dec., ¶ 16 Exhibit H.  On December 1, 2014 the state of 

Idaho also issued a Certificate Renewal Registration of Trademark noting that UCI had renewed 

the GSRAM trademark, that its first use was in 1985 and that it would expire on December 29, 

2024.  Manweiler Dec., ¶¶ 17, 18, Exhibit I. The Trademark is still currently in place. Manweiler 

Dec., ¶ 19. 

 In October 2005, Plaintiff and GSRAM entered into a Trademark Settlement Agreement 

to determine which areas of Idaho each company could advertise and solicit in.  Manweiler Dec. 

¶ 20, Exhibit J. Michelle Flynn signed the Settlement Agreement on behalf of GSRAM.  

Manweiler Dec. ¶ 21.  Mr. Flynn did not review the settlement agreement and does not recall ever 

reading through it. Flynn Dec., ¶ 23. United Components, Inc. is not a party to the Settlement 

Agreement nor referenced anywhere in the Settlement Agreement.  Manweiler Dec., ¶ 22. Michelle 

Flynn has no interest in United Components Inc. as she has never been a shareholder, stakeholder, 

or interest holder in United Components Inc.  Manweiler Dec., ¶ 23, Flynn Dec., ¶ 24. 

III. STANDARD FOR CROSS SUMMARY JUDGMENT 

Summary judgment is proper “if the pleadings, depositions, and admissions on file, 

together with the affidavits, if any, show there is no genuine issue as to any material fact and that 

GEM
STATE
ROOFING
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MEMORANDUM IN SUPPORT OF DEFENDANT’S CROSS MOTION FOR SUMMARY JUDGMENT, Page 6 

the moving party is entitled to a judgment as a matter of law.”  I.R.C.P. 56(c). Accordingly, the 

movant must prove the absence of a genuine issue of material fact. E.G. Boise Mode, LLC v. 

Donahoe Pace & Partners Ltd., 154 Idaho 99, 103-104, 294 P.3d 1111, 1115-16 (2013). If the 

movant so proves, the burden shifts to the nonmovant to prove the opposite:  the existence of a 

genuine issue of material fact.  Id. at 104, 294 P.3d at 1116.  

To meet that ultimate burden, the nonmovant “may not rest upon mere allegations in the 

pleadings but must set forth by affidavit specific facts showing there is a genuine issue for trial.”  

Id.  The record must be construed in the light most favorable to the nonmovant, with all reasonable 

inferences drawn in the nonmovant’s favor.  Id.  A “material fact” for summary judgment purposes 

is one upon which the outcome of the case may be different.  Peterson v. Romine, 131 Idaho 537, 

540, 960 P.2d 1266, 1269 (1998).  

In determining whether or not to grant summary judgment, the court is to liberally construe 

the facts and draw all reasonable inferences in favor of the nonmoving party.  Garzee v. Barkley, 

121 Idaho 771, 774, 828 P.2d 334, 337 (Ct. App. 1992). Nevertheless, “[a] mere scintilla of 

evidence or only slight doubt as to the facts is not sufficient” to avoid summary judgment. AED, 

Inc. v. KDC Invs., LLC, 155 Idaho 159 163, 307 P.3d 176, 180 (2013). The nonmovant’s failure 

to prove the existence of a genuine issue of material fact “will result in an order granting summary 

judgment.”  Sprinkler Irrigation Co., v. John Deere Ins. Co., 139 Idaho 691, 698, 85 P.3d 667, 675 

(2004). 

As a general rule, the court must liberally construe the facts and inferences contained in 

the existing record in favor of the nonmoving party. There is, however, a limited exception to the 

application of this rule in cases, such as this one, where the matter is to be tried before the court 

without a jury.   In such cases, the judge is not constrained to draw inferences in favor of the party 
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opposing a motion for summary judgment.  Rather the judge is free to arrive at the most probable 

inferences to be drawn from uncontroverted evidentiary facts.  Riverside Development Co. v. 

Richie, 103 Idaho 515, 519, 650 P.2d 657, 661 (1982). 

Further, the legal standard by which this Court considers cross-motions for summary 

judgment allows the Court to draw reasonable inferences from the record before it because the 

parties have essentially agreed no factual issues exist.  Where the parties have filed cross-motions 

for summary judgment relying on the same facts, issues and theories, the parties effectively 

stipulate that there is no genuine issue of material fact which would preclude the district court from 

entering summary judgment. Davis v. Peacock, 133 Idaho 637, 640, 991 P.2d 362, 365 (1999) 

(citing Brown v. Perkins, 129 Idaho 189, 191, 923 P.2d 434, 436 (1996); Morrissey v. Haley, 124 

Idaho 870, 872, 865 P.2d 961, 963 (1993). Additionally, because both parties are moving the court 

for an order on the same issue, this Court is free to draw all reasonable inferences from the record 

in favor of either party.  See, e.g., Bonz v. Sudweeks, 119 Idaho 539, 541, 808 P.2d 876, 878 (1991).   

However, the mere fact that both parties move for summary judgment does not in and of 

itself establish that there is no genuine issue of material fact.  Kromrei v. AID Ins. Co., 110 Idaho 

549, 551, 716 P.2d 1321 (1986) (citing Casey v. Highlands Ins. Co., 100 Idaho 505, 507, 600 P.2d 

1387, 1389 (1979)). The fact that the parties have filed cross-motions for summary judgment does 

not change the applicable standard of review, and this Court must evaluate each party’s motion on 

its own merits. Stafford v. Klosterman, 134 Idaho 205, 207, 998 P.2d 1118, 1119 (2000); Bear 

Island Water Ass’n, Inc., v. Brown, 125 Idaho 717, 721, 874 P.2d 528, 532 (1994); Intermountain 

Forest Mgmt. v. Louisiana-Pacific Corp., 136 Idaho 233, 235, 31 P.3d 921, 923 (2001). 
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IV. LEGAL ARGUMENT 

 Plaintiff’s Complaint alleges five causes of action against UCI and there are no genuine 

issues of material fact that would preclude this Court from entering judgment dismissing each 

cause of action in favor of UCI. Each cause of action is addressed, in order as plead, as follows: 

A. UCI DID NOT BREACH THE CONTRACT 

In order to prevail on a breach of contract cause of action, the following elements must be 
proven:  

1. A Contract existed between the parties 
2. Defendant breached the contract 
3. Plaintiff has been damaged because of the breach 
4. Amount of damages 

 
IDJI 6.10.1 

 
1. A Contract Did Not Exist Between the Parties. 

 
 Plaintiff’s cause of action for Breach of Contract fails based upon this first element – there 

is no contract that exists between the parties. The parties to the Trademark Settlement Agreement 

are Gem State Roofing & Asphalt Maintenance Inc. and Gem State Roofing, Inc. UCI is not a 

named party anywhere within the Trademark Settlement Agreement.   

Plaintiff has no standing to sue UCI as it cannot demonstrate the requisite privity of contract 

therewith.  Under general contract law, it is axiomatic that a party must show privity to have 

standing to sue for breach of contract.  Campbell v. Parkway Surgery Center, LLC, 158 Idaho 957, 

963, 354 P.3d 1171, 1178 (2015).  Privity “refers to those who exchange the [contractual] 

promissory words or those to whom the promissory words are directed.”  DAFCO LLC v. Stewart 

Title Guaranty Company, 156 Idaho 749, 754, 331 P.3d 491, 496 (2014) (quoting Wing v. Martin, 

107 Idaho 267, 272, 688 P.2d 1171, 1177 (1984)).  Accordingly, “[a] party must look to that person 

with whom he is in a direct contractual relationship for relief, in the event that his expectations 

under the contract were not met.”  Wing v. Martin  at 272, 688 P.2d 1171, 1177 (1984) (citing 
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Pierson v. Sewell, 97 Idaho 38, 45, 539 P.2d 590, 597 (1975); Minidoka County v. Krieger, 88 

Idaho 395, 399 P.2d 962 (1965)). 

 UCI was not even in existence when the Settlement Agreement was entered into in 2005, 

UCI did not come into existence until October 2011, thus, there is no contractual obligation owed 

to Plaintiff by UCI.   

2. Remaining Breach of Contract Elements. 

 The three remaining elements required to prove a breach of contract has occurred cannot 

be satisfied by Plaintiff because there is no contract in existence between UCI and Plaintiff.  Thus, 

Plaintiff’s cause of action for breach of contract should be dismissed.  

B. UCI HAS NOT BREACHED THE COVENANT OF GOOD FAITH AND FAIR 
DEALING 
 
An implied covenant of good faith and fair dealing is a covenant implied by law in every 

contract that “requires ‘that the parties perform in good faith the obligations imposed in their 

agreement.’” Idaho First Nat. Bank v. Bliss Valley Foods, Inc., 121 Idaho 266, 824 P.2d 841 

(1991). “A violation of the covenant occurs only when ‘either party … violates, nullifies or 

significantly impairs any benefit of the … contract….’” Id. (quoting Sorenson v. Comm Tek, Inc., 

118 Idaho 664, 669, 799 P.2d 70, 75 (1990); Metcalf v. Intermountain Gas Co., 116 Idaho 622, 

778 P.2d 744 (1989)). 

As stated in Section A above, UCI was not a party to the Settlement Agreement, thus the 

covenant of good faith and fair dealing is not applicable to UCI. Because the covenant of good 

faith and fair dealing is not applicable to UCI, there can be no breach of the covenant.  Thus, 

Plaintiff’s cause of action for breach of covenant of good faith and fair dealing should be 

dismissed. 
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C. UCI HAS NOT INFRINGED ON PLAINTIFF’S TRADEMARK 

 Plaintiff alleges it has a common law trademark in the mark Gem State Roofing in Blaine 

County Idaho (Complaint, ¶ 36) and that UCI has conducted business in Blaine County as “Gem 

State Roofing” which constitutes a violation of 15 U.S.C. § 1125. 

 In order to prevail on a claim for trademark infringement under 15 U.S.C. § 1125, Plaintiff 

must establish that: (1) it is the owner of a valid and protectable trademark; (2) the UCI used the 

mark in commerce; (3) UCI’s use of the mark is likely to cause confusion; and (4) Plaintiff has 

suffered damages. 15 U.S.C. § 1125(a); Adobe Sys. Inc. v. Christenson, 809 F.3d 1071, 1081 (9th 

Cir. 2015) (citing Fortune Dynamic, Inc. v. Victoria's Secret Stores Brand Mgmt., Inc., 618 F.3d 

1025, 1030 (9th Cir. 2010)).  

 Plaintiff cannot prevail under 15 U.S.C. § 1125 because it cannot meet the first element, it 

is not the owner of a valid and protectable trademark.  15 U.S.C. § 1125 defines ‘trademark as’ 

The term “trademark” includes any word, name, symbol, or device, or any 
combination thereof— 
 (1) used by a person, or 
 (2) which a person has a bona fide intention to use in commerce and 
applies to register on the principal register established by this chapter, 
 
to identify and distinguish his or her goods, including a unique product, from those 
manufactured or sold by others and to indicate the source of the goods, even if 
that source is unknown. 
 

(Emphasis added). Plaintiff has not registered its trademark with the principal register, instead 

Plaintiff only registered it with the Idaho Secretary of State and such registration has since expired. 

Idaho Code § 48-512 governs trademark infringement at the state level and provides that common 

law trademarks are analyzed under the federal system of trademark registration and protection 

under the Trademark Act of 1946.  Cohn v. Petsmart, Inc., 281 F.3d 837, 841 (9th Cir. 2002). 

Thus, when analyzing Plaintiff’s claim under Idaho Law, it still fails because Plaintiff cannot meet 
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the requirement that it has a valid and protectable trademark.   

 The Idaho Secretary of State shows that Mr. Silvia applied for a registration of trademark 

on April 8, 2002 (Manweiler Dec. ¶ 8, Exhibit C) and a Certificate of Trademark was entered on 

May 2, 2002 (Manweiler Dec., ¶ 9, Exhibit D).  Per the Certificate, the trademark was first used 

in November 1997 and expired May 2, 2012.  There have been no renewal or application to 

reinstate the trademark used by Plaintiff.   

 UCI first applied to register its Trademark on December 29, 2004, and on the same day, a 

Certificate Registration of Trademark Service Mark was issued by the State of Idaho stating the 

first use of the trademark was in 1985 and that such trademark expired on December 29, 2014.  

UCI filed an Application for Renewal of Trademark on December 1, 2014 as well as an 

Application for Registration of Assignment of Trademark on the same date.  The State of Idaho 

issued Certificates accepting the assignment and renewal and provided the new expiration date to 

be December 29, 2024.  Thus, any use of the trademark and trademark name Gem State Roofing 

by Plaintiff expired on May 2, 2012.  Plaintiff does not have a trademark that could have been 

infringed upon by UCI, thus its claim for trademark infringement should be dismissed.  

D. UCI HAS NOT BEEN UNJUSTLY ENRICHED 

 Plaintiff has alleged that UCI has been unjustly enriched because Plaintiff built a reputation 

for quality roofing services in Blaine County under the name “Gem State Roofing” and such 

reputation constitutes a benefit to UCI to which UCI has not paid for. To prevail on its claim for 

unjust enrichment, Plaintiff must show (1) a benefit was conferred upon UCI by Plaintiff, (2) 

appreciation by UCI of such benefit; and (3) acceptance of the benefit under circumstances that 

would be inequitable for UCI to retain the benefit without payment to Plaintiff for the value 

thereof. Med. Recovery Servs., LLC v. Bonneville Billing and Collections, Inc., 157 Idaho 395, 
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398, 336 P.3d 802, 805 (2014). “The substance of an action for unjust enrichment lies in a promise, 

implied by law, that a party will render to the person entitled thereto that which in equity and good 

conscience belongs to the latter.” Smith v. Smith, 95 Idaho 477, 484, 511 P.2d 294,301 (1973). 

1. A Benefit was Not Conferred Upon UCI. 

 “To confer a benefit in the context of unjust enrichment, the plaintiff must give the 

defendant an interest in money, land, or possessions, or perform services beneficial to, or at the 

request of, the other.” Medical Recovery Services, LLC v. Bonneville Billing & Collections, Inc., 

157 Idaho 395, 336 P.3d 802, (2014). Here, no benefit was conferred upon UCI because Plaintiff 

did not give UCI an interest in money, land, possessions, or perform services beneficial to or at 

the request of UCI.  The first element cannot be met by Plaintiff.  

2. There is No Appreciation nor Acceptance of a Benefit by UCI. 

 As with the first element, the second and third elements cannot be met by Plaintiff because 

there was no benefit conferred to UCI by Plaintiff.  Without a benefit conferred by Plaintiff to 

UCI, UCI cannot appreciate such benefit nor accept such benefit.  thus, UCI no appreciation can 

occur. Thus, Plaintiff’s claim for Unjust Enrichment should be dismissed.  

E. PRELIMINARY AND PERMANENT INJUNCTIONS ARE NOT APPROPRIATE 
 
Plaintiff seeks preliminary and permanent injunctions prohibiting UCI from conducting 

business in Blaine County, which as alleged by Plaintiff constitutes a violation of the Settlement 

Agreement.   

 This Court has the authority to issue a preliminary injunction during the pendency of the 

litigation as set out in Idaho Rule of Civil Procedure 65(e) which provides in pertinent part as 

follows: 

(1) when it appears by the complaint that the plaintiff is entitled to the relief 
demanded, and that relief, or any part of it, consists of restraining the 
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commission or continuance of the acts complained of, either for a limited 
period or perpetually; 
 

(2) when it appears by the complaint or affidavit that the commission or 
continuance of some act during the litigation would produce waste, or great 
or irreparable injury to the plaintiff; 
 

(3) when it appears during the litigation that the defendant is doing, threatening, 
procuring or allowing to be done, or is about to do, some act in violation of 
the plaintiff's rights, respecting the subject of the action, and the action may 
make the requested judgment ineffectual; 
 

(4) when it appears, by affidavit, that the defendant is about to remove or to 
dispose of the defendant's property with intent to defraud the plaintiff; 
 

(5) for the defendant upon filing of a counterclaim praying for affirmative relief 
upon any of the grounds mentioned above in this section, subject to the same 
rules and provisions provided for the issuance of injunctions on behalf of the 
plaintiff. 
 

  The purpose of a preliminary injunction is to preserve the status quo between the parties 

pending the resolution of a case on the merits. Wolford v. Montee, 161 Idaho 432, 442, 387 P.3d 

100, 110 (2016).  Additionally, preliminary injunctions may be granted to prevent defendants from 

engaging in activities that would render the judgment ineffectual. Id. (citing I.R.C.P. 65(e)(3)).  

The decision to grant injunctive relief rests with the sound discretion of the trial court. Savage 

Lateral Ditch Water Users Ass’n v. Pulley, 125 Idaho 237, 242, 869 P.2d 554, 559 (1993) (citing 

O'Boskey v. First Fed. Savs. & Loan Ass’n, 112 Idaho 1002, 1007, 739 P.2d 301, 305 (1987)).  

 In this case, Plaintiff does not meet any of the five requirements under IRCP 65(e) for the 

issuance of a preliminary injunction. There is no status quo of the parties that needs to be preserved.  

As already briefed, UCI is not a party to the Settlement Agreement and UCI has not committed 

trademark infringement, thus there is no status quo between the parties that this Court should 

attempt to preserve until this litigation is complete.  
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 As to a permanent injunction, such cause of action by Plaintiff should be dismissed because 

there is no basis for the issuance of a permanent injunction. UCI is not a party to the Settlement 

Agreement; thus, any alleged breach of the Settlement Agreement is inapplicable to UCI, therefore 

it is inappropriate for this Court to enter a permanent injunction against UCI. 

V. CONCLUSION 

Based on the forgoing, because no genuine issues of material fact exist, Defendant 

respectfully requests this Court enter judgment dismissing each of Plaintiff’s causes of action. 

DATED: February 13, 2019.  

PICKENS COZAKOS, P.A. 
 
 
By /s/ Terri Pickens Manweiler    

Terri Pickens Manweiler, Of the Firm 
Attorneys for Defendant 
 
 
 
 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on February 13, 2019, I electronically served the foregoing 
document using the iCourt E-File system, which sent a Notice of Electronic Filing to the following 
persons: 
 

Ryan T. McFarland 
McFarland Ritter PLLC 
P.O. Box 1335 
Meridian, ID  83680 
 

  First Class Mail   
  Facsimile – 208.895.1270 
  Hand Delivery 
  iCourts – ryan@mcfarlandritter.com 
 

 
 /s/ Terri Pickens Manweiler   
Terri Pickens Manweiler 
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I, JEFFREY FLYNN make the following declaration pursuant to Idaho Code§ 9-1406: 

1. I am the President of Defendant United Components Incorporated and have 

personal knowledge to the matters herein. 

2. I started a roofing company in 1985 called Gem State Roofing in Nampa Idaho. 

3. I began putting the name Gem State Roofing on business cards, invoices, estimates, 

flyers, company vehicles, and phone book adve1tising. 

4. I began to expand my business by adding asphalt maintenance to the roofing 

business when I moved to Boise in 1987. 
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5. The business was called Gem State Roofing and Asphalt Maintenance 

("GS RAM"). 

6. On May 30, 1995, I filed with the Idaho Secretary of State the Ce1tificate of 

Incorporation of Flynn, Inc. A true and accurate copy of the Ce1tificate oflncorporation is attached 

hereto as Exhibit A. 

7. On December 28, 1998, I filed the Articles of Amendment to change Flynn, Inc. to 

Gem State Roofing & Asphalt Maintenance. A true and accurate copy of the A11icles of 

Amendment is attached hereto as Exhibit B. 

8. On July 19, 1999, Michelle Fly1m, my wife, filed a Certificate of Assumed Business 

Name with the Idaho Secretary of State which provided that Gem State Roofing & Asphalt 

Maintenance would be doing business as Gem State Roofing. A true and accurate copy of the 

Certificate of Assumed Business Name is attached hereto as Exhibit C. 

9. GSRAM had two officers initially, my wife Michelle Fly1m and myself. 

10. Michelle Flynn owned 51% ofGSRAM and I owned 49%. 

11 . GSRAM was initially operated out of our home located at 2204 South Philippi, 

Boise Idaho and then operated out of our next home located at 2270 Longmont, Boise Idaho and 

was operated from this location for ten years. 

12. GSRAM then moved to an office space on Chinden Boulevard where it was 

operated for eight years. 

13 . GS RAM, throughout its pendency, accrued significant tax liability and in 2010 the 

IRS liened all of GSRAM' s equipment, causing GSRAM to dissolve. 

14. At this same time, Michelle Flynn and I had separated and filed for divorce. 
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15. Michelle Flynn left GSRAM in 2010 and her stock dissolved along with my stock 

because of GS RAM' s dissolution. 

16. The IRS and Michelle Flynn entered into an offer in compromise to settle her 

p01tion of the liability. 

17. I am still negotiating with the IRS regarding my p01tion of liability. 

18. The IRS informed me that I could stait up a new company with a different name, 

and so on October 25, 2011, I filed with the Idaho Secretary of State the Articles oflncorporation 

for United Components Inc. A true and accurate copy of the Articles of Incorporation is attached 

hereto as Exhibit D. 

19. I also filed a Cancellation or Amendment of Ce1tificate of Assumed Business Name 

deleting Gem State Roofing & Asphalt Maintenance and amending it to United Components Inc. 

A true and accurate copy of the Cancellation is attached hereto as Exhibit E. 

20. On October 26, 2011, I filed a Ce1tificate of Assumed Business Name identifying 

that Asphalt Maintenance and Paving would operate under United Components Incorporated. A 

true and accurate copy of the Certificate of Assumed Business Name is attached hereto as Exhibit 

F. 

21. The IRS allowed me to keep the Gem State brand and the Asphalt Maintenance 

brand, but I had to change the corporate veil to keep those two companies. 

22. Once UCI was formed, the IRS made UCI buy back the equipment they had liened 

in 2010, and so UCI paid the IRS around $40,000 for the equipment to remove the lien. 

23 . I did not review the Trademark Settlement Agreement and do not recall ever 

reading through it. 

24. Michelle Flynn was never a shareholder, stakeholder or interest holder in UCL 
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CERTIFICATION 

I declare under penalty of pe1jury pursuant to the law of the State of Idaho that the 

foregoing is true and con-ect. 

DATED: February 13, 2019. 

Isl Jeffery Flynn 
JEFFERY FLYNN 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on February 13, 2019, I electronically served the foregoing 
document using the iCourt E-File system, which sent a Notice of Electronic Filing to the following 
persons: 

Ryan T. McFarland 
McFarland Ritter PLLC 
P.O. Box 1335 
Meridian, ID 83680 

D First Class Mail 
D Facsimile - 208.895.1270 
D Hand Delivery 
~ iCom1s - ryan@mcfarlandritter.com 

Isl Terri Pickens Manweiler 
Ten-i Pickens Manweiler 
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CERTIFICATION

I declare under penalty of perjury pursuant to the law of the State of Idaho that the

foregoing is true and correct.

DATED: February 13, 2019.

/s/ Jeffery Flynn

JEFFERY FLYNN

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on February 13, 2019, I electronically served the foregoing

document using the iCourt E-File system, which sent a Notice of Electronic Filing to the following

persons:

Ryan T. McFarland U First Class Mail

McFarland Ritter PLLC U Facsimile — 208.895.1270

P.O. Box 1335 D Hand Delivery

Meridian, ID 83680 E iCourts —-ryan@mcfa1‘landritter.com

/s/ Terri Pickens Manweiler

Terri Pickens Manweiler
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State of Idaho 
I ~ 

CERTIHCA'FE OF INCORPORATION 

OF 

FLYNN, JiNC. 

File number C 110802 

I, PETET. CENARR.USA, Seoetary of $rate of the Srate of Jidaho, hereby certify 

that du:pllkate origina]s of Articles of Incorporation for the inco,rporntion of the above 

1,1:amed corporntio11l!, dully signed! pursuant to the provisions of the Idlal10 Bus.iiness 

Corporation Ad, have been receiived mn this office ru1d are found to conform fio· law. 

ACCORDINGLY and by virtue of the auth.o:rity vested in me by law, Ji issue this 

Certificate of Inco:qmratio.1l. a.11d attach hereto a dupFicate original of the Articles of 

h1co:!ipo·ration. 

Dated: May 30, 1995 

~(/I'~ 
SECRETARY OF STATE 

i !1 
( 

~ 

i~-~"' .. '%· 
- : : . • <ilf.'_,:,-;;··_ . .- :: ·.i / :'· :.~---- ----- -· - E>EFENDANT0.00032· ·:-c-:::-~-;-. . ..:;.. , .· , ... 
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CERTIFICATE OF INCORPORATION
OF

FLYNN, INC.

File number C 110802

I, PETE T. CENIARRUSA, Secretary 0E Slate of the State of Idaho, hereby certify

that dupflicate orig‘n-afs of Articles of Incorporation for the incorporation of the above

named corporation, duly signed pursuant to the provisions of the Idaho Business

Corporation ACE, have been received m this office and are found to conform fio- law.

ACCORDMGLY and by virtue of the authority vested in me by law, I issue this

Certificate of Incorporafion and attach hereto a dupflim te original of the Articles of

L '1

Incorporation.
s

Dated: May 30, 1995

@WW
SECRETARY OF STATE
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\fl $\M‘m

.
.-,—-«~--—~— m—DEFENDANTooooaz‘ —--t.“Er - .'~'
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/ .... ;' ~ 

ARTICLES OF AMENDMENT 
DEC 29 3 07 PH '98 

OF 
..... 

FLYNN, INC . 
~ ~:~. 

~ -

Jeff Flynn and Michelle Flynn, certify that: 

1. They are the President and Secretary, respectively of 
Flynn, Inc., an Idaho corporation. 

2. The articles of incorporation of said corporation are 
amended to read as follows: 

FIRST 

The name of the corporation is Gem State Roofing & Asphalt 
I • 

Maintenance, Inc. 

I 

3 . The foregoing amendment of the articles of incorporation 
has been duly approved by the board of directors of the Corporation 
on December 28, 1998. 

4. The Corporation has 15,000 shares of stock issued and 
outstanding as of December 28, 1998. 

5. The foregoing amendment of the articles of incorporation 
has been duly approved by the required vote of all of the issued 
and outstanding shares of the Corporation on.December 28, 1998. 

Dated: December 28, 1998. 

ARTICLES OF AMENDMENT 

·,: 

By ~~C:£.~ 
Je~ ~ Presictej: -·· 

ByM~~~I 

12/29/1998 09:00 
CX: 3633 CT: 45549 BH: 173975 

1 @ 38.88 z: 38.118 AfEID PRlf I 2 

.Q_ \ l () 6'0 6' 

I 
t' 

DEFENDANT000036 
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ARTICLES OF ALENDMENT

OF
In l'1

FLYNN, INC.

Jeff Flynn and Michelle Flynn, certify that:

1. They are the President and Secretary, respectively of
Flynn, Inc., an Idaho corporation.

2. The articles of incorporation of said corporation are
amended to read as follows:

FIRST

The name of the corporation is Gem State Roofing & Asphalt
Maintenance, Inc.

I

3. The foregoing amendment of the articles of incorporation
has been duly approved by the board of directors of the Corporation
on December 28, 1998.

‘

4. The Corporation has 15,000 shares of stock iséued and
outstanding as of December 28, 1998.

5. The foregoing amendment of the articles of incorporation
has been duly approved by the required vote of all of the issued
and outstanding shares of the Corporation on.December 28, 1998.

Dated: December 28, 1998. a

By ;;§2:2%%%C : ngiffie
.M'

Jeff yn ; Preside f IBY‘W
‘M‘ helle Flynn fifisrm 'I

12/29/1995 69:89
i

ex: 3533 c1: m9 m: 173975 y
1l3lui=3lfi NEWHW:IE

Q HOKOAARTICLES OF AMENDMENT

DEFENQANT000036“C'St .“'3"'T'-TT -. z
-
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.~ ------,..-.,.......,,...--~---------~ ~=-·"""""· ~-=-~ - ~-----~--:------~ - - · ·---

227 

CERTIFICATE OF ASSUMED BUSINESS NAME 
(Please type or print legibly. See instructions on revelt\..E.0 

To the SECRETARY OF STATE, STATE OF IDAHO ,11 Pursuant to Section 53-504, Idaho Code, the un~1Qnef! 02 f~ · 
gives notice of adoption of an Assumed Busines~ ame. 

~.1E' 
1. The assumed business name which the undersigne%t~f?f~ti~~Gosaction of 

business is: s,,11.iE 

Gem State Roofinq 

2. The true name(s) and business address(es) of the entity or individual(s) doing 
business under the assumed business name is/are: 

Name Complete Address 
Gem State Roofinq ~ Asnhalt 2270 S, LOn<lJ"lOnt 

Maintenance, Inc. C 11 O'tb 2.... Boise, ID 83706 

3. The general type of business transacted under the assumed business name is: 
(mark only those that apply) 

L 

D Retail Trade D 
0 
~ 

Wholesale Trade 0 
Services D 

Manufacturing 
Agriculture 
Construction 

D 
D 
D 

Transportation and Public Utilities 
Finance, Insurance, and Real Estate _ 
Mining 

4. The name and address to which future 
correspondence should be addressed: 

Phone number {optional): -------

Gem State Roofin~ & Asphalt 

Maintenance. Inc. 

2270 S. Lonamont 
Boise JD 83706 

5. Name and address for this acknowledgment 
copy is (i! other than # 4 above): 

Janice E. Lawson 

McAnaney & Associates 

1087 W. River Street, Suite 100 

Submit Certificate of 
Assumed Business 
Name and $20.00 fee to: · 

Secretary of State 
700 West Jefferson, 
Basement West 
PO Box83720 
Boise ID 83720-0080 
208 334-2301 

Boise, ID 83702 ~ 

Signature: ~4e &, YJLy0v11 ) 

Secretary of State use only 

IDAHO SECRETARY OF STAT£ 

07/19/1999 09:00 
CK: 4069 CT: 85549 BH: 234603 

I@ 20.08 = 20.00 ASSUII HAIIE j 3 1 

Printed Name: Mi che 11 e Flynn {~ 

Capacity: ___ se_c_r_e_ta_r-=-y _______ _ 
(see instruction # 8 on back of form) 

DEFENDANT000030 

227 A444
CERTIFICATE 0F ASSUMED BUSINESS NAME Um

.

.~

(Please type or print legibly. See instructions on reveri‘LED ‘

To the SECRETARY OF STATE STATE OF IDAHO aPursuant to Section 53—504, Idaho Code, the unfifirqgneg 02 N '

gives notice of adoption of an Assumed Busines‘ ame.

1. The assumed business name which the undersignedsgag’aghfgfiéfiausacfion of

business is:

Gem State Roofinq

2. The true name(s) and business address(es) of the entity or individua|(s) doing

business underthe assumed business name is/are:

Name Comglete Address
Gem State Roofinq & Asnha1t 2270 S. Lonnmont

Maintenance, Inc. C HO$OL Boise, ID 83706

3. The general type of business transacted under the assumed business name is:

(mark only those that apply)

D Retail Trade D Manufacturing D Transportation and Public Utilities

D Wholesale Trade D Agriculture D Finance, Insurance, and Real Estate
,

m Services D Construction D Mining

4. The name and address to which'future Phone number (optional):

correspondence should be addressed:

G 'Stt R f' &A haltem a e 00 mq Sp
Submit Certificate of

Maintenance, Inc. Assumed Business
' Name and $20.00 fee to: »

2270 S. Lonamont

90““, m R371“; Secretary of State

700 West Jefferson.

5. Name and address for this acknowledgment Basement West
copy is (Igomerman # 4 above): PO Box 83720

- Boise ID 83720-0080Jamce E. Lawson
208 3344301

McAnaney & Associates
Secmhry of Stab use only

1087 w. River Street, Suite 100

Boise, ID 83702

Signature: M/y/// /,am)
Printed Name: MicheHe FTynn

IDAHO SEDRETRRY 0F STATE

87/19/1999 99: BB
CK: 4869 CT. 85549 BH. 234683

1 8 28.33 = 28.98 ASSUH NME fl 3

Ravillan

2197

I

.9

b 3W km? ‘I

Capacity: Secretary

(see instruction # 8 on back of form)

QIMVormflnbnpes

DEFENDANT00003O
000198
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FILED EFFECT~VE 

ARTICLES OF INCORPORATION 

OF 
I I OCT 2 5 PM 12: ld 

,~ •. _i~ r{ E1AHY OF. SlA, ~ 
STATE OF IDAHO 

UNITED COMPONENTS, INCORPORATED 

The undersigned, in order to form a Corporation under the provisions of Title 30, Chapter 
I, Idaho Code, submits the following articles of incorporation to the Secretary of State. 

ARTICLE I 

The name of the Corporation is United Components, Incorporated 

ARTICLE II 

The Corporation shall have the authority to issue 1,000 shares of one class of common 
stock. Each share shall have no par value. 

ARTICLE Ill 

The street address of the registered office of the Corporation is, and the name of the 
registered agent at that address is: 

JeffFlynn 
417 Remington Suite #2 
Garden City, ID 83714 

ARTICLE IV 

The name and post office address of the incorporator is as follows: 

JeffFlynn 
1502 Colorado Ave 
Boise, ID 83 706 

ARTICLEV 

The mailing address of the Corporation shall be: 417 Remington Suite #2 Garden City, 
Id 83714 

ARTICLE VI 

The Corporation is to have perpetual existence. 

IDAHO SECRETARY Of STATE 
10/25/2011 05:00 

CK: 816275 CT: 172899 BH: 1~5552 
1 @ 188. 09 = 101U0 COili> I 2 

1 @ 28. 88 = 28. 80 EXPEDITE C II 3 

w:lclient filcs\f\flynn,jcff & michclle\unitcd components\gem stale contractors, inc. articles ofincorporation.oocx • 1 ~/ 9 ::J. 0 3 G 
DEFENDANT000042 

FlLED EFFECTEVE

ARTICLES 0F INCORPORATION
Mucus Pm2=M

5,.-tarzamm 0F sre ;
STATE 0F IBA-Ht'f

‘

OF

UNITED COMPONENTS, INCORPORATED

The undersigned, in order to form a Corporation under the provisions of Title 30, Chapter

1, Idaho Code, submits the following articles of incorporation to the Secretary of State.

ARTICLE I

The name ofthe Corporation is United Components, Incorporated

ARTICLE II

The Corporation shall have the authority to issue 1,000 shares of one class of common
stock. Each shaIe shall have no par value.

ARTICLE III

The street address of the registered office of the Corporation is, and the name of the

registered agent at that address is:

Jeff Flynn
417 Remington Suite #2
Garden City, ID 83714

ARTICLE IV

The name and post office address ofthe incorporate: is as follows:

JeffFlynn

1502 Colorado Ave
Boise, 1D 83706

ARTICLE V

The mailing address of the Coxporation shall be: 417 Remington Suite #2 Garden City,

Id 83714

ARTICLE VI

The Corporation is to have perpetual existence.

IM-IO SECRETARY 0F STATE

16/25/2611 85:8.
CK: 816275 CT: 172399 9H: 1295552

l E IBEN = 183.98 CURP | 2

l E 28.80 = 38.83 EXPEDITE II 8 3

w:\clicnl filcs\{\flynn.jcfl'& michelldunilcd cumponmmgzm stale conn'aclurs, inc. anicls of incorporationdocx ~ l a/ 9g é 3é
DEFENDANT000042
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ARTICLE VII 

The Corporation is organized for the purpose of engaging in the business of roofing, 
paving, asphalt maintenance and all other lawful business for which corporations may be 
incorporated under Idaho Law. 

ARTICLE VIII 

The one class of common stock authorized by these Articles are intended to be Section 
1244 stock and to qualify as such and comply with Section 1244 of the Internal Revenue Code of 
the United States. 

ARTICLE IX 

The transferability of the shares of stock of this Corporation may be restricted as set out 
in the Bylaws of this Corporation regarding the sale of stock and the death of a Stockholder. 
Said Bylaws will be kept at the registered office of the Corporation or at the offices of 
MARTELLE BRATTON & ASSOCIATES, P.A. 

ARTICLEX 

The number of Directors of the Corporation shall be as specified in the Bylaws, 
and such number may from time to time be increased or decreased in such manner as may be 
prescribed in the Bylaws, provided that the number of Directors of the Corporation shall not be 
fewer than the number required by law. In case of any increase in the number of Directors, the 
additional Directors may be elected by the Directors then in office, and the Directors so elected 
shall hold office until the next annual meeting of the shareholders and until their successors are 
elected and qualified. 

ARTICLE XI 

The Stockholders of the Corporation shall have pre-emptive and preferential rights of 
subscription to any shares of stock with the Corporation whether now or hereafter authorized, or 
to any obligations of the Corporation convertible into stock. 

ARTICLE XII 

No contract or other transaction between the Corporation and any other corporation and 
no act of the Corporation shall in any way be affected or invalidated by the fact that any of the 
Directors of the Corporation are pecuniarily or otherwise interested in, or are Directors or 
officers of, such other corporation; any Director, individually, or any firm of which any Director 
may be a member, may be a party to, or may be pecuniarily or otherwise interested in, any 
contract or transaction of the Corporation, provided that the fact that he or such finn is so 
interested shall be disclosed or shall have been known to the Board of Directors or a majority 
thereof, and any Director of the Corporation who is also a Director or officer of such other 
corporation, or who is to be interested may be counted in determining the existence of a quorum 

x:\business fonnotion forms\gem state contractors, inc\gem state contractors, inc. mticlcs of incorporotion.docx • 2 

DEFENDANT000043 

ARTICLE VII

The Corporation is organized for the purpose of engaging in the business of roofing,

paving, asphalt maintenance and all other lawfiJl business for which corporations may be
incorporated under Idaho Law.

ARTICLE VIII

The one class of common stock authorized by these Articles are intended to be Section

1244 stock and to qualify as such and comply with Section 1244 ofthe Internal Revenue Code of
the United States.

ARTICLE IX

The tansferability of the shares of stock of this Corporation may be restricted as set out

in the Bylaws of this Cozporation regarding the sale of stock and the death of a Stockholder.

Said Bylaws will be kept at the registered office of the Corporation or at the offices of

MARTELLE BRATTON & ASSOCIATES, P.A.

ARTICLE X

The number of Directors of the Corporation shall be as specified in the Bylaws,

and such number may from time to time be increased or decreased in such manner as may be

prescribed in the Bylaws, provided that the number of Directors of the Corporafion shall not be
fewer than the number required by law. 1n case of any increase in the number of Directors, the

additional Directors may be elected by the Directors then in office, and the Directors so elected

shall hold ofiice until the next annual meeting of the shareholders and until their successors are

elected and qualified.

ARTICLE XI

The Stockholders of the Corporation shall have pre-emptive and preferential rights of

subscription to any Shares of stock with the Corporation whether now or hereafter authorized, or

to any obligations ofthe Corporation convertible into stock.

ARTICLE XII

N0 contract or other transaction between the Corporation and any other corporation and

no act of the Corporation shall in any way be affected or invalidated by the fact that any of the

Directors of the Corporation are pecuniarily or otherwise interested in, or are Directors or

oflicers of, such other corporation; any Director, individually, or any firm of which any Director

may be a member, may be a party to, or may be pecuniarily or otherwise interested in, any

contract or transaction of the Corporation, provided that the fact that he or such firm is so

interested shall be disclosed or shall have been known t0 the Board of Directors or a majority

thereof, and any Director of the Corporation who is also a Director or officer of such other

corporation, or who is to be interested may be counted in determining the existence of a quorum

x:\busincss fonmuion foxms\gem slate counselors. inc\gem stale connectors, inc. articles of hzcorpomliondocx - 2

DEFENDANT000043
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at any meeting of the Board of Directors of the Corporation which shall authorize any such 
contract or transaction with like force and effect as if he were not such Director or officer of such 
other corporation or not so interested. 

ARTICLE XIII 

The Corporation shall be governed as to its internal affairs by the Bylaws of the 
Corporation kept at the registered office of the Corporation or the offices of its Attorney. 

IN WITNESS WHEREOF, I have hereunto set my hand this '<.S "&y of October, 2011. 

........... 

STATE OF IDAHO ) 
: ss. 

COUNTY OF ADA ) 

On this ~ay of October, 2011, before me, the undersigned Notary Public for said 
State, personally appeared Jeff Flynn, known to me to be the person whose name is subscribed to 
the within instrument and acknowledged to me that he executed the same. 

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal the 
day and year in this certificate first above written. 

x:\business formation forms\gem state contraclors, inc\gem state contractors, inc. articles of incorporation.docx - 3 

DEFENDANT000044 

at any meeting of the Board of Directors of the Corporation which shall authorize any such

contract or transaction with like force and effect as if he were not such Director or ofl'lcer of such

other corporation or not so interested.

ARTICLEXHI

The Coxporation shall be governed as to its internal affairs by the Bylaws of the

Corporation kept at the registered office of the Corporation or the ofiices 0f its Attorney.

IN WITNESS WHEREOF, I have hereunto set my hand this zs‘aay of October, 2011.

k A O W
Je (R \\

STATE OF IDAHO )

: ss.

COUNTY OF ADA )

On this flay of October, 201 l, before me, the undersigned Notary Public for said

State, personally appeared Jeff Flynn, known to me to be the person whose name is subscn'bed to

the within instrument and acknowledged to me that he executed the same.

IN WITNESS WI—IEREOF, I have hereunto set my hand and affixed my ofiicial seal the

day and year in this certificate first above written.

Namudpm amid»
Publib’ rId

iing at gmIS l

[gig

£30My Commission Expires:

x:\busin&ss formation forms\gem state cuntmclors, inc\gzm stale contractors, inc. minis of incorporaliondocx ~ 3
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FILED EFFECTnVE 

ARTICLES OF INCORPORATION 

OF 
I I OCT 25 PM J2: 4·1 

:. ~;~ H_ElARY OF SlA1 ,. 

UNITED COMPONENTS, INCORPORATED 
STATE Of IUAttO -

The undersigned, in order to form a Corporation under the provisions of Title 30, Chapter 
1, Idaho Code, submits the following articles of incorporation to the Secretary of State. 

ARTICLE I 

The name of the Corporation is United Components, Incorporated 

ARTICLE II 

The Corporation shall have the authority to issue 1,000 shares of one class of common 
stock. Each share shall have no par va]ue. 

ARTICLE DI 

The street address of Ute registered office of the Corporation is, and the name of the 
registered agent at that address is: 

JeffFlynn 
417 Remington Suite #2 
Garden City, ID 83714 

ARTICLE IV 

The name and post office address of the incorporator is as follows: 

JeffFlynn 
1502 Colorado Ave 
Boise, ID 83706 

ARTICLEV 

The mailing address of the Corporation shall be: 417 Remington Suite #2 Garden City, 
Id 83714 

ARTICLE VI 

The Corporation is to have perpetual existence. 

IDl1!0 SECRETIIRY OF STAT£ 
10/25/2011 05:00 

CK2 !16275 CT: 172899 9H1 1295552 
1 ~ l8B.00 = 100.BB CURP I 2 

1 ~ 21!.88 = 28.88 EXPEDI1E C i 3 

w;\cJicnl filcs\l\fiynn,jcff & michclle\unilcd componcnl!l\gc:m •llllc contrnclor1, inc. articles ofincorpornlion.do<:ll - l ~( 9 tJ. 0 3 k, 

- ---.o---·E_,.F ..... E-Ntn·o~T-00005-4--

FILED EFFECTEVE

ARTICLES 0F mCORI’ORATION Hams szwl
3mm RY ur‘s'rw L-

STAT 0F IDAHé“

OF

UNITED COMPONENTS, INCORPORATED

The undersigned, in order to form a Corporation under the provisions of Title 30, Chapter

1, Idaho Code, submits the following am'cles ofincorporation to the Secretary of State.

ARTICLE I

The name ofthe Corporation is United Components, Incorporated

ARTICLE II

The Corporation shall have the authority to issue 1,000 shares of one class of common
stock. Each share shall have no par value.

ARTICLE III

The street address of the registered ofice of the Corporation is, and the name of the

registered agent at that addless is:

Jeff Flynn
417 Remington Suite #2
Garden Ciky, 1D 83714

ARTICLE IV

The name and post office address of the incorporator is as follows:

Jefi‘Flynn

1502 Colorado Ave
Boise, ID 83706

ARTICLE V

The mailing address of the Corporation shall be: 417 Remington Suite #2 Garden City,

Id 83 7] 4

ARTICLE VI

The Corporation is to have perpetual existence.

HMO SECRETBRY 0F STATE
1II/85/811 “5:8

CK: 316275 CT: 172899 BMI 1295552

1! IDLE = 188.35 mp l 2
EBJS= 89.38 EXPEI'IECIJ

w:\cllcm files\nnynn, jcn'k nichcnuunlled componcnmgcm smlc cannacm, inc. unicls ofincorporalion.docx ~ I E/ 9g é 3é
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ARTICLEVIl 

The Corporation is organized for the purpose of engaging in the business of roofing, 
paving, asphalt mruntenance and all other lawful business for which corporations may be 
incorporated under Idaho Law. 

ARTICLEVIIl 

The one class of common stock authorized by these Articles are intended to be Section 
1244 stock and to qualify as such and comply with Section 1244 of the Internal Revenue Code of 
the United States. 

ARTICLE IX 

The transferability of the shares of stock of this Corporation may be restricted as set out 
in the Bylaws of this Corporation regarding the sale of stock and the death of a Stockholder. 
Said Bylaws will be kept at the registered office of the Corporation or at the offices of 
MARTELLE BRATION & ASSOCIATES. P.A. 

ARTICLEX 

The number of Directors of the Corporation shall be as specified in the Bylaws, 
and such number may from time to time be increased or decreased in such manner as may be 
prescribed in the Bylaws, provided that the number of Directors of the Corporation shall not be 
fewer than the number required by law. In case of any increase in the number of Directors, the 
additional Directors may be elected by the Directors then in office, and the Directors so elected 
shall hold office until the next annual meeting of the shareholders and until their successors are 
elected and qualified. 

ARTICLEXI 

The Stockholders of the Corporation shall have pre-emptive and preferential rights of 
subscription to any shares of stock with the Corporation whether now or hereafter authorized, or 
to any obligations of the Corporation convertible into stock. 

ARTICLEXU 

No contract or other transaction between the Corporation and any other corporation and 
no act of the Corporation shall in any way be affected or invalidated by the fact that any of the 
Directors of the Corporation are pecuniarily or otherwise interested in, or are Directors or 
officers of, such other corporation; any Director, individually, or any firm of which any Director 
may be a member, may be n party to, or may be pecuniarily or otherwise interested in, any 
contract or transaction of the Corporation, provided that the fact that he or such finn is so 
interested shall be disclosed or shall have been known to the Board of Directors or a majority 
thereof, and any Director of the Corporation who is also a Director or officer of such other 
corporation, or who is to be interested may be counted in determining the existence of a quorum 

x;\bll!liness fonnntion forms\gcm st~tc rontmcton, inc\gcm stnte conlmdors, inc. nrtiCJC$ of incorporation.docx - 2 
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ARTICLE VH

The Corporation is organized for the purpose of eugag‘ng in the business of roofing,
paving, aSphnlt maintenance and all other lawfixl business for which corporafions may be

incorporated under Idaho Law.

ARTICLE VIII

The one class ofcommon stock authorized by these Articles are intended to be Section
1244 stock and to qualify as such and comply with Section 1244 offlie Internal Revenue Code of
the United States.

ARTICLE IX

The transferability of the shares of stock of this Corporation may be restricted as set out

in the Bylaws of this Corporation regarding the sale of stock and the death of a Stockholder.

Said Bylaws will be kept at the registered office of the Corpomfion or at the ofices of

MARTELLE BRA'ITON & ASSOCIATES, P.A.

ARTICLE X

The number of Directors of the Corporation shall be as specified in the Bylaws,
and such number may fi‘om time to time be increased 0r decreased in such manner as may be

prescribed in the Bylaws, provided that the number of Directors of the Corporation shall not be

fewer than the number required by law. In case of any increase in the number of Directors, the

additional Directors may be elected by the Directors then in office, and the Directors so elected

shall hold ofice until the next annual meeting of the shareholders and until their successors are

elected and qualified.

ARTICLE XI

The Stockholders of the Corporation shall have pre-empu've and preferential rights of

subscription to any shares of stock with the Corpomtion whether now or hereafier authorized, or

to any obligations ofthe Corporation convertible into stock.

ARTICLE XE

No conu‘act or other transaction between the Corporation and any other corporation and

no act ofthe Corporafion shall in any way be afi'ected or invalidated by the fact that any of the

Directors of the Corporation are pecuniarily or otherwise interested in, or are Directors or

oflicers of, such other coxporafion; any Director, individually, or any firm of which any Director

may be a member, may be a party to, or may be pecuniarfly or otherwise interested in, any
contract or transaction of the Comorafion, provided that the fact that he or such firm is so

interested shall be disclosed or shall have been known lo the Board of Directors or a majority

thereof, and any Director of the Corporation who is also a Director or officer of such other

corporation, or who is to be intereshd may be counted in determining the existence of a quorum

ambush“; fommuun Iannngcm slnlc mnunman, inc\gcm siule common, inc. uniclu ofineorpamtiandm — 2
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at any meeting of the Board of Directors of the Corporation which shall authorize any such 
contract or transaction with like force and effect as ffhe were not such Director or officer of such 
other corporation or not so interested. 

ARTICLEXID 

The Corporation shall be governed as to its internal affairs by the Bylaws of the 
Corporation kept at the registered office of the Corporation or the offices of its Attorney. 

IN WITNESS WHEREOF, I have hereunto set my hand this '2.5 "~ay of October, 2011. 

STATE OF IDAHO ) 
: ss. 

COUNTY OF ADA ) 

On this <i:~y of October, 2011, before me, the undersigned Notary Public for said 
State, personally appeared Jeff Flynn, known to me to be the person whose name is subscribed to 
the within instrument and acknowledged to me that he executed the same. 

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my officiaJ seal the 
day and year in this certificate first above written. 

~ati~lu~ No Publ1 r Id · 
Re::gat ~t](! 
My Commission Expires: 0//;}, • 

x;\bwincss fonnntioo ronns\gcm 51nte contractors, inc\gcm SIBie contmctors, inc. articles of incorporation.docx ~3 

at any meeting 0f the Board of Directors of the Corporation which shall authorize any such

contract or transaction with like force and efl‘ect as if he were not such Diractor or ofl'ncer of such

other corporation or not so interested.

ARTICLE XIII

The Corporation shall be governed as lo its internal affairs by the Bylaws of the

Corporation kept at the registered office of the Corporation or the ofices of its Attorney.

IN WITNESS WHEREOF, I have hereunto set my hand this 25138}! of October, 201 l.W
STATE OF IDAHO )

: ss.

COUNTY OF ADA )

0n this ggwéay of October, 201 1, before me, the undersigned Notary Public for said

State, personally appeared Jefi Flynn, known to me to be the person whose name is subscribed to

the within instrument and acknowledged lo me that he executed ”the same.

m WITNESS WHEREOF, I have hereunto set my hand and affixed my oficial seal the

day and year in this certificate first above written.

Norqu/m MM)»
Puth—Er Ideal)

2

Resi'ng at

My Commission Expires: fig

x:\bualnqs rnmmfiun funnsmcm 51m: cnmmcloxs, inc\gem slnle contractors. int. micls or incaypomionducx - 3
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228 

CANCELLATION ORAMENDME1Nllj'7:t~~;;·ccY~~:2 
CERTIFICATE OF ASSUMED BLJSINES§.NAMB q ':A rr, 

(Please type or print legibly. Instructions are included on the back of the apt)!t1,itj9p.), 11 11
.../-' 03 

,) l A . ,.., tr '"' H.rtr/-- U1- ,. 
To the SECRETARY OF STATE, STATE OF IDAHO r IDA/ft·,,. 

Pursuant to Section 53-507 and 53-508, Idaho Code, the undersigned gives notice 
of the action(s) indicated below: 

1. The assumed business name is: _G_E_M_S_T_AT_E_R_o_o_F_IN_G ___________ _ 

2. The assumed business name was filed with the Secretary of State's Office 
on 16 JUL 1999 as file number_D_2_76_7_9 ______ _ 

3. D Cancellation. The persons who filed the certificate no longer claim an interest in 
the above assumed business name and cancel the certificate in its entirety. 

4. D The assumed business name is amended to: ____________ _ 

5. [2J The true names and business addresses of the entity or individuals doing 
business under the assumed business name are amended as follow: 

Delete: ~Name: c.. 1qz..to3G:, 
D ~nited Comp nents, Incorporated 

( C!.t1ogo2) 
0 Gem State Roofing & 

Address: 

417 Remington #2, Garden City, ID 83714 

2270 S . Longmont, Boise, ID 83706 D 
D 0 Asphalt Maintenance Inc. 

6. [Z] The type of business is amended to read: 

D Retail Trade D Manufacturing D Transportation and Public Utilities 

D Wholesale Trade D Agriculture D Finance, Insurance, and Real Estate 

[Z] Services D Construction D Mining 

7. [Z] The name and address to which future correspondence should be addressed 
is changed to read: 

United Components, Incorporated, 417 Remington Suite #2, Garden City, ID 83714 

8. Name and address for this acknowledgment copy is: 
United Components, Incorporated 

417 Remington Suite #2 

Garden City, ID 83714 

Signature: ~-~j-0 ~QG---------
Printed Name: Jeff Flynn 

Secretary of State use only 

-------------
Capacity: ___ P_r_es_id_e_n_t ________ _ 

Signature: _____________ _ 

Printed Name: ___________ _ 

Capacity: 

abn_anend.pm~ Rev.07f.!01D 

IDAHO SECRETARY OF STATE 
1 0 /26./2011 0 5: 00 

CK: 14096 CT: 225015 BH: 1295725 
1 ~ 10. 00 = 10.00 ASSUF! AMEN # 3 

·1)1 J,1G79 
I DEFENDANT000084 
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Signature: % U2, %QMM./~—\
Printed Name: Jeff Flynn

CANCELLATION OR AMENDMENT 6F -

’

CERTIFICATE OFASSUMED BUSINESS NAME g , p
(Please type or print legibly. Instructions are included on the back ofthe applic'atign.1

V

/"

Q3

To the SECRETARY OF STATE, STATE OF IDAHO
Pursuant to Section 53—507 and 53608, Idaho Code, the undersigned gives notice

of the action(s) indicated below:

1. The assumed business name is:
GEM STATE ROOFING

2. The assumed business name was filed with the Secretary of State's Office
on w... as file number 027679

3- D Cancellation. The persons who filed the certificate no longer claim an interest in

the above assumed business name and cancel the certificate in its entirety.

4. D The assumed business name is amended to:

5. The true names and business addresses of the entity or individuals doing

business under the assumed business name are amended as follow:

Add: Delete: 11mg: mg—— Q Wzbfie
. .D nited Comp nents, Incorporated 417 Remington #2, Garden City, ID 83714

drtuZoz

D (Gem State) Roofing & 2270 S. Longmont, Boise, ID 83706

D Asphalt Maintenance Inc.

5» The type of business is amended to read:

D Retail Trade D Manufacturing D Transportation and Public Utilities

D Wholesale Trade D Agriculture D Finance, Insurance, and Real Estate

Services D Construction D Mining

7_ The name and address to which future correspondence should be addressed

is changed to read:

United Components, Incorporated, 417 Remingmn Suite #2. Garden City, ID 83714

8. Name and address forthis acknowledgment copy is:

United Components, Incorporated

417 Remington Suite #2

Garden City, ID 83714
Secretary of State use only

0U Q

Capacity: President

‘
‘ IMHO SECRETARY 0F STRTESW

‘
- CK. 1B 5

Printed Name.
1 g 13 p33 = 1g gm SASSUfi QWEN :3 3

Capacity:

abn_an5ndpflkl Reum

D A1,} 6,77Q
DEFENDANT000084
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227 ...,,..M ""'"' i*= L~ F!."= t~· t-::={? ,~t.:'C~~\ ,r<: :,~ . ~ .. ·~ --
;j ~ ··-·""'- ___ _ , 

CERTIFICATE OF 
ASSUMED BUSINESS NAME Ii OCT 26 f1M /0: 03 

Pursuant to Section 53-504, Idaho Code, the undersigned 
submits for filing a certificate of Assumed Business Name. 

Please type or print legibly. 
Instructions are included on back of application. 

1. The assumed business name which the undersigned use(s) in the transaction of 
business is: 

ASPHALT MAINTENANCE & PAVING 

2. The true name{s) and business address(es) of the entity or individual(s) doing 
business under the assumed business name: 

Name 

UNITED COMPONENTS, INCoR,Poie.A-T£D 

( C__ I C/ Z-& 3 0) 

Complete Address 

417 REMINGTON SUITE #2 

GARDEN CITY, ID 83714 

3. The general type of business transacted under the assumed business name is: 

D Retail Trade D Transportation and Public Utilities 

D Wholesale Trade D Construction 
0 Services D Agriculture 

D Manufacturing D Mining 

D Finance, Insurance, and Real Estate 

4. The name and address to which future 
correspondence should be addressed: 
UNITED COMPONENTS, INC. 

417 REMINGTON SUITE #2 

GARDEN CITY, ID 83714 

5. Name and address for this acknowledgment 
copy is {if other than# 4 above): 

Submit Certificate of 
Assumed Business 
Name and $25.00 fee to: 

Secretary of State 
450 North 4th Street 
PO Box 83720 
Boise ID 83720-0080 
208 334-2301 

Secretary of Stata use only 

Signature:~ 'S ~ '--1--Ycf''" 
Printed Name: :JEFF"'~t~NN -------------
Capacity/Title:_PR_E_S_I_D_E_N_T _______ _ 

Signature:-------------

Printed Name: -------------
Capacitymtle: ___________ _ 

atnµmd Rw 07/2010 

IDAHO SECRETARY OF STATE 
1 0/26/2011 0 5: 00 

CK: 14096 CT: 225015 BH: 1295725 
1 !! 1:5. 00 = 1:5. 00 ASSUM NAME II 2 

·u \S'(OOJ__ 
DEFENDANT000083 

xgw.‘ .-»—:rw\ n J-

Vin'

CERTIFICATE OF
ASSUMED BUSINESS NAME HOST 25

Pursuant to Section 53-504, Idaho Code. the undersigned
_ n t __

submits for filing a certificate ofAssumed Business Name. ‘7 ~-
'I

TE
"i:

bib r
Please gge or grint legibly.

Instructions are included on back of application.

. The assumed business name which the undersigned use(s) in the transaction of

business is:

ASPHALT MAINTENANCE a PAVING

éf'iii}: 83

IDAHO

. The true name(s) and business address(es) ofthe entity or individual(s) doing

business under the assumed business name:

Name Comglete Address

UNITED COMPONENTS. INCompom'rEb 417 REMINGTON SUITE #2

/ a /
(ZLQ-a (0} GARDEN CITY, ID 33714

’\

. The general type of business transacted under the assumed business name is:

D Retail Trade D Transportation and Public Utilities

D Wholesale Trade D Construction

Services D Agriculture

D Manufacturing D Mining
Sme‘t cemfi‘fate 0f

Assumed BusmessD Finance, Insurance, and Real Estate Name and $2500 fee t0:

. The name and address to which future Secretary of State
correspondence should be addressed: 450 North 4th Street

UNITED COMPONENTS, INC. PO Box 83720

Capacity/Tltie:

Boise ID 83720—0080
417 REMINGTON SUITE #2

208 3344301
GARDEN CITY, ID 83714

. Name and address for this acknowledgment
COpy i8 (if other lhan i‘r‘ 4 above):

Secretary of Stale use only

Signature:Q u QvfiF/Quia/‘H—
Printed Name: JEFQQNN

Capacity/Title; PRESIDENT

MW D \S (0001

IDAHO SECRETARY UF STATE

Signature: 18/25/2511 95:63
CK: 142195 CT: 225915 3H: 1295725

Printed Name; 1 9 35.36 = 25.69 nssunmmE n2

DEFENDANT000083
000209



Te1Ti Pickens Manweiler, ISB No. 5828 
Shannon Pearson, ISB No. 10027 
PICKENS COZAKOS, P.A. 

398 S. 9th Street, Suite 240 
P.O. Box 915 
Boise, Idaho 83701 
Telephone: 208.954.5090 
Facsimile: 208.954.5099 
teITi@pickenslawboise.com 
shannon@pickenslawboise.com 

Attorneys for Defendant 

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 

GEM STATE ROOFING, 
IN CORPORA TED, 

Plaintiff, 
V. 

UNITED COMPONENTS, 
INCORPORATED, dba GEM STATE 
ROOFING, 

Defendant. 

Case No. CVOl-18-13437 

DECLARATION OF TERRI PICKENS 
MANWEILER IN SUPPORT OF 
DEFENDANT'S CROSS MOTION 
FOR SUMMARY JUDGMENT 

I, TERRI PICKENS MANWEILER make the following declaration pursuant to Idaho 

Code§ 9-1406: 

1. I am the attorney of record for Defendant, and as such, I have personal knowledge 

of the facts herein. 

2. The Idaho Secretary of State website contains a record of all business filings . 

3. I accessed the Idaho Secretary of State website during the pendency of the litigation 

and found the following items and records. 

4. Richard Silvia filed a Certificate of Assumed Business Name with the Idaho 

Secretary of State on August 12, 1997 which provided that he would be doing business as Gem 

DECLARATION OF TERRI PICKENS MANWEILER IN SUPPORT OF DEFENDANT'S CROSS MOTION 
FOR SUMMARY JUDGMENT, Page I 

Electronically Filed
2/13/2019 2:20 PM
Fourth Judicial District, Ada County
Phil McGrane, Clerk of the Court
By: Amy King, Deputy Clerk

Telri Pickens Manweiler, ISB No. 5828

Shannon Pearson, ISB No. 10027

PICKENS COZAKOS, P.A.

398 S. 9th Street, Suite 240

P.O. Box 915

Boise, Idaho 83701

Telephone: 208.954.5090

Facsimile: 208.954.5099

terri ickenslawboise.com

shannonQDpickenslawboise.com

Attorneysfor Defendant

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

GEM STATE ROOFING, Case No. CV01-18-13437

INCORPORATED,
Plaintiff, DECLARATION OF TERRI PICKENS

V. MANWEILER IN SUPPORT OF
DEFENDANT’S CROSS MOTION

UNITED COMPONENTS, FOR SUMMARY JUDGMENT
INCORPORATED, dba GEM STATE
ROOFING,

Defendant.

I, TERRI PICKENS MANWEILER make the following declaration pursuant t0 Idaho

Code § 9-1406:

1. I am the attorney of record for Defendant, and as such, I have personal knowledge

of the facts herein.

2. The Idaho Secretary 0f State website contains a record of all business filings.

3. I accessed the Idaho Secretary of State website during the pendency 0f the litigation

and found the following items and records.

4. Richard Silvia filed a Cefiificate 0f Assumed Business Name with the Idaho

Secretary of State 0n August 12, 1997 which provided that he would be doing business as Gem

DECLARATION OF TERRI PICKENS MANWEILER IN SUPPORT OF DEFENDANT’S CROSS MOTION
FOR SUMMARY JUDGMENT, Page 1
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State Roofing. A true and accurate copy of the Ce1iificate of Assumed Business Name is attached 

hereto as Exhibit A. 

5. On December 19, 2000, Mr. Silvia filed the Atiicles oflncorporation for Gem State 

Roofing Incorporated with the Idaho Secretary of State. A true and accurate copy of the Articles 

of Incorporation are attached hereto as Exhibit B. 

6. The Idaho Secretary of State website also contains a record of all trademark 

registrations and renewals. 

7. I accessed the Idaho Secretary of State website during the pendency of this litigation 

and found the following items and records. 

8. On April 8, 2002, Richard Silvia filed an Application for Registration of Trademark 

Service Mark with the Idaho Secretary of State. A true and accurate copy of the Application is 

attached hereto as Exhibit C. 

9. On May 2, 2002, the State of Idaho issued a Certificate of Registration of 

Trademark-Service Mark to Gem State Roofing, Inc. stating the first use was November 1997 and 

the expiration of the trademark was May 2, 2012. A true and accurate copy of the Certificate is 

attached hereto as Exhibit D. 

10. As shown in Exhibit D attached hereto, the Certificate of Registration shows the 

trademark assigned to Plaintiff is as follows: 

11. Per my search on the Idaho Secretary of State website, no renewals or applications 

have been filed by Plaintiff and the trademark expired on May 2, 2012. 

DECLARATION OF TERRI PICKENS MANWEILER IN SUPPORT OF DEFENDANT'S CROSS MOTION 
FOR SUMMARY JUDGMENT, Page 2 

State Roofing. A true and accurate copy 0f the Certificate of Assumed Business Name is attached

hereto as Exhibit A.

5. On December 19, 2000, Mr. Silvia filed the Articles of Incorporation for Gem State

Roofing Incorporated with the Idaho Secretary of State. A true and accurate copy of the Articles

of Incorporation are attached hereto as Exhibit B.

6. The Idaho Secretary of State website also contains a record of all trademark

registrations and renewals.

7. I accessed the Idaho Secretary of State website during the pendency ofthis litigation

and found the following items and records.

8. On April 8, 2002, Richard Silvia filed an Application for Registration 0f Trademark

Service Mark with the Idaho Secretary of State. A true and accurate copy of the Application is

attached hereto as Exhibit C.

9. On May 2, 2002, the State of Idaho issued a Ceflificate of Registration of

Trademark-Service Mark t0 Gem State Roofing, Inc. stating the first use was November 1997 and

the expiration of the trademark was May 2, 2012. A true and accurate copy of the Certificate is

attached hereto as Exhibit D.

10. As shown in Exhibit D attached hereto, the Ceflificate of Registration shows the

trademark assigned to Plaintiff is as follows:

11. Per my search 0n the Idaho Secretary 0f State website, no renewals or applications

have been filed by Plaintiff and the trademark expired 0n May 2, 2012.

DECLARATION OF TERRI PICKENS MANWEILER IN SUPPORT OF DEFENDANT’S CROSS MOTION
FOR SUMMARY JUDGMENT, Page 2
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12. On December 29, 2004, Michelle Flynn filed with the Idaho Secretary of State an 

Application for Registration of Trademark Service Mark for Gem State Roofing and Asphalt 

Maintenance. A true and accurate copy of the Application is attached hereto as Exhibit E. 

13. A Certificate of Registration of Trademark Service Mark was issued that same day 

by the State of Idaho and provides that the first use of the trademark was in 1985 and that such 

trademark would expire on December 29, 2014. A true and accurate copy of the Certificate is 

attached hereto as Exhibit F. 

14. As shown in Exhibit F attached hereto, the trademark assigned to Gem State 

Roofing and Asphalt Maintenance is the following: 

EM 
STATE 
ROOFING 

15. On December 1, 2014, an Application for Registration for Assignment of 

Trademark and an Application for Renewal Registration of Trademark was filed by Jeff Flynn. 

True and accurate copies of these Applications are attached hereto as Exhibit G. 

16. On December 1, 2014, the State of Idaho issued a Ce1iificate of Assignment of 

Registration of Trademark assigning the trademark to United Components Inc. A true and accurate 

copy of this Ce1iificate is attached hereto as Exhibit H. 

17. On December 1, 2014, the State of Idaho also issued a Ce1iificate Renewal 

Registration of Trademark noting that United Components Inc. had renewed the Gem State 

Roofing and Asphalt Maintenance Trademark. A true and accurate copy of the Certificate is 

attached hereto as Exhibit I. 

18. Per the Ce1iificate attached as Exhibit I, the first use of the trademark was in 1985 

and it did not expire until December 29, 2024. 

DECLARATION OF TERRI PICKENS MANWEILER IN SUPPORT OF DEFENDANT'S CROSS MOTION 
FOR SUMMARY JUDGMENT, Page 3 

12. On December 29, 2004, Michelle Flynn filed with the Idaho Secretary of State an

Application for Registration 0f Trademark Service Mark for Gem State Roofing and Asphalt

Maintenance. A true and accurate copy 0f the Application is attached hereto as Exhibit E.

13. A Certificate of Registration of Trademark Service Mark was issued that same day

by the State of Idaho and provides that the first use of the trademark was in 1985 and that such

trademark would expire 0n December 29, 2014. A true and accurate copy of the Certificate is

attached hereto as Exhibit F.

14. As shown in Exhibit F attached hereto, the trademark assigned to Gem State

Roofing and Asphalt Maintenance is the following:

GEM
STATE
ROOFING

15. On December 1, 2014, an Application for Registration for Assignment 0f

Trademark and an Application for Renewal Registration of Trademark was filed by Jeff Flynn.

True and accurate copies of these Applications are attached hereto as Exhibit G.

16. On December 1, 2014, the State of Idaho issued a Ceflificate of Assignment 0f

Registration of Trademark assigning the trademark to United Components Inc. A true and accurate

copy of this Ceflificate is attached hereto as Exhibit H.

17. On December 1, 2014, the State of Idaho also issued a Certificate Renewal

Registration of Trademark noting that United Components Inc. had renewed the Gem State

Roofing and Asphalt Maintenance Trademark. A true and accurate copy of the Certificate is

attached hereto as Exhibit I.

18. Per the Certificate attached as Exhibit I, the first use of the trademark was in 1985

and it did not expire until December 29, 2024.

DECLARATION OF TERRI PICKENS MANWEILER IN SUPPORT OF DEFENDANT’S CROSS MOTION
FOR SUMMARY JUDGMENT, Page 3
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19. The trademark for United Components Inc. is still in place. 

20. In October 2005, Plaintiff and Gem State Roofing and Asphalt Maintenance entered 

into a Trademark Settlement Agreement. A true and accurate copy was attached to the Complaint 

filed on June 20, 2018 and is also attached hereto as Exhibit J. 

21. Michelle Flynn signed the Settlement Agreement on behalf of Gem State Roofing 

and Asphalt Maintenance. See Exhibit I. 

22. United Components was not a party to the Settlement Agreement nor referenced 

anywhere in the Settlement Agreement. 

23. Michelle Flynn has no interest in United Components. 

CERTIFICATION 

I declare under penalty of pe1jury pursuant to the law of the State of Idaho that the 

foregoing is true and correct. 

DATED: February 13, 2019. 

Isl Terri Pickens Manweiler 
TERRI PICKENS MANWEILER 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on February 13, 2019, I electronically served the foregoing 
document using the iCourt E-File system, which sent a Notice of Electronic Filing to the following 
persons: 

Ryan T. McFarland 
McFarland Ritter PLLC 
P.O. Box 1335 
Meridian, ID 83680 

D First Class Mail 
D Facsimile - 208.895.1270 
D Hand Delivery 
~ iComis -1yan@mcfarlandritter.com 

Isl Terri Pickens Manweiler 
Ten-i Pickens Manweiler 

DECLARATION OF TERRI PICKENS MANWEILER IN SUPPORT OF DEFENDANT'S CROSS MOTION 
FOR SUMMARY JUDGMENT, Page 4 

19. The trademark for United Components Inc. is still in place.

20. In October 2005, Plaintiff and Gem State Roofing and Asphalt Maintenance entered

into a Trademark Settlement Agreement. A true and accurate copy was attached to the Complaint

filed on June 20, 2018 and is also attached hereto as Exhibit J.

21. Michelle Flynn signed the Settlement Agreement on behalf of Gem State Roofing

and Asphalt Maintenance. See Exhibit I.

22. United Components was not a party to the Settlement Agreement nor referenced

anywhere in the Settlement Agreement.

23. Michelle Flynn has no interest in United Components.

CERTIFICATION

I declare under penalty of perjury pursuant to the law of the State of Idaho that the

foregoing is true and correct.

DATED: February 13, 2019.

/S/ Terri Pickens Manweiler

TERRI PICKENS MANWEILER

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on February 13, 2019, I electronically served the foregoing

document using the iCouIT E—File system, which sent aNotice of Electronic Filing to the following

persons:

Ryan T. McFarland D First Class Mail

McFarland Ritter PLLC D Facsimile — 208.895.1270

P.O. Box 1335 D Hand Delivery

Meridian, ID 83680 E iCourts — gan@mcfarlandritter.com

/s/ Terri Pickens Manweiler

Terri Pickens Manweiler

DECLARATION OF TERRI PICKENS MANWEILER IN SUPPORT OF DEFENDANT’S CROSS MOTION
FOR SUMMARY JUDGMENT, Page 4
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CERTIFICATE OF AS$UME1:>. ·BUSINESS NAME 
• • I • :· .. • • • • ~ • • •• •• . '. .: I~.. I • •• • I • I. • • 

To the SEC~ETARY OF'$.TATEi:8'rATE·OF IDAHC!> ,., 
Purswant to Section 53-504,· lclaho Code, the undersigned gfves notice Qf ~ 

adoption of an Assumed Bualneas Name. ~c 1~ 
=:y; / 

, . The assumed buslne&1 name which the undersigned uae(a) In the transectlot,',()f (·.) 

buslneis Is: C er ~ n r ~ - -:(: 
· ~r\ c-2_~:tf-z ~oot:~ 1:;,_ ~ 

\ 

2. The true name(s) and b.uatnu, addreaa(ea) of the entity or lndivldual(a) doing 
ousiness under the assumed bJJslnen·name ls/are: 

Pt..c:.b1 ~'s,:,v'.,·c,, ea &t:a M't!uo11s11e,~,u. 
~ '? 33;s 

' 
3. The general type of buslneaa tranaacteQ under the assumed bualnesa name la: 

££00~~. GwrrRu'crlov 
Soa u11oort11 Oft 1111, 

~- The name and address to which correspondence should bo addressed: 

B ~'cl, Sdv i'? Pa G~'f- ?q[ ,v1Vc.lky-1 TA. 9:=33D 

:~nod~~~? 
Capacity Qw Aer 

Submit Certificate of Assumed .. 
Business Name and $20.00 fee to: 

Secretary of State 
700 West Jefferson 
oo Box 83720 
Boise ID 83720-0080 

g3~-2!!>00 
I 

.cusi&rler # ·, 

I 
i 

i ==============· 

----

' 

. "•• 

_. PTll'ff 

. - ~--QEF:ENDANT000029 

_¥ _ _ f
CERTIFICATE OF ASSUMED BUSINESS NAME

To the SECRETARY OF' STATE;STATEOF IDAHO ,.

Pursuant to Section 53-504.- Idaho Code. the underalgned gives notice Q! V:
aooption of an Assumed Business Name. (fir Ea" /
1. The assumed business name which the undersigned mom In the transacflOfi '0!

'

I

businefis ls.
‘

93x '7:

. Gem Sim mm .

“o
1.

fu The true name(s) and business: addms(oa) of mo enfitywo: lndivlduaKs) doing
ousiness under the assumed business-name Islam:LRLLJLE‘WW

333$;

3‘ The general type of business transacted under tho assumed bualnoas name Is:

6209p ~“(\°\ GUSTRu'crfo U
Son ulnar!" on Inc rowd‘

4. The name and address to which correspondence should be addressed:

fildk Silt“); PO ficfi 7‘4? Suavchryr. M353
A AMSigned

By flair: '. ALE;—
Capaélty Ow Aer

Submit Certificate of Assumed. ,

.st't'b‘fiora

Business Name and $20.00 fge to:

'thff'e'yfgw 09 I“
Secretary OIState S m5."mum m. 29165

700 WestJefferson -

. 2m! mm
Do Box 83120 i .

” ”"'

Boise ID 83720-0080

831)
((4300

i

E fig}

__DEEENDANT000029
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1. 

ARTICLES OF INCORPORATION 

OF 

GEM STATE ROOF1NG, INCORPORATED 

ORIGINAL IN RED 

Name. The name of the corporation is Gem State Roofing, Incorporated. 

2. Authorized shares. The aggregate number of shares the corporation is 
authorized to issue shall be One Thousand (1000) shares, all of which shall be common voting 
stock with a par value of Five Dollars ($5.00) per share. 

3. Registered office and agent. The registered office of the corporation is located 
al 3171 Glenbrook Drive, Hailey, Idaho, and its registered agent at that address is Richard G. 
Silvia. 

4. Incorporator. The name of the incorporator is Richard G. Silvia, and the 
incorporator's address is Post Office Box 3171, Hailey, Idaho (83333). 

5. Initial director. The name and address of the initial director is: Richard G. 
Silvia, Post Office Box 3171, Hailey, Idaho (83333). 

6. Corporate purpose. The purpose for which this corporation is organized is the 
transaction of any and all lawful business for which corporations may be incorporated under the 
Idaho Business Corporation Act. 

In witness whereof, I have subscribed these Articles of Incorporation this 15'11 day of 
December, 2000. 

c/hs= ~ 
Richard G. Silvia, Incorporator 

G:\WPDATA\CORP\Gem State Roofing\articles.inc 
November 28, 2000 

IDMO SECR£TARY OF STATE 
12/19/2000 09t00 

CK: 4353 CT: 91848 Bff: 367573 
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1. Name. The name of the corporation 1's Gem State Roofing, Incorporated.

2. Authorized shares. The aggregate number of shares the corporation is

authorized to issue shall be One Thousand (1000) shares, all‘ of which shall be common voting

stock with a par value of Five Dollars ($5.00) per share.

3. Registered office and agent. The registered office of the corporation is located

at 3171 Glenbrook Drive, Hailey, Idaho, and its registered agent at that address is Richard G.

Silvia.

4. Incomorator. The name of the incorporator is Richard G. Silvia, and the

incorporator’s address is Post Office Box 3171, Hailey, Idaho (83333).

5. Initial director. The name and address of the initial director is: Richard G.

Silvia, Post Office Box 3171, Hailey, Idaho (83333).

6. Comorate pumose. The purpose for which this corporation is organized is the

transaction of any and all lawful business for which corporations may be incorporated under the

Idaho Business Corporation Act.

In witness whereof, I have subscribed these Articles of Incorporation this 15'“ day of

December, 2000.

Riéhard G. Silvia, Incorporator

G:\WPDATA\CORP\Gem State Roofing\aniclcs.inc

November 28, 2000
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Singla.l!I~ ~~ )f4~ New Roofs 

Melal Raofs 

~ 
Re-Roofs 

Composition Repairs •PLICATION FOR 
Shakes Residential 

Snow Removal 
?:lol'/Nb,~ . 

Commercial 
F TRADEMARK-SERV~AFR~~ 

32 rATE OF IDAHO ;:;t.., ... i_;·,-,r.,y . . ,. . . 
~ ~~ STAT[ OF?bAH~{[ RICK SILVIA 208.578.0212 

J • • ,, ;rl ,;,.11 720.4317 

L•~1;11,-,•t1 & I·" u11.,! l'O B, • ·~!l ll, H .. 11,•,_ :i., B'l 113 
. .. ... r . . .. . . __ .. ••.. __ . •.•..• . ___ - · --r ___ .md is now usi~g in the State of Idaho lh;·trademark•servloe mark ld~d 

below, and believes that no other individual, firm, partnership. corporation, association, union, or other organization has the 

right to ua!'suctulademark-servlce mark In connection with the same or similar goods or services identified below in U,is 

State, ei~r in t5i i!;!!Jntlcal form thereof or in such near resemblance thereto as might be calculated to deceive or to be 

rnistaken~erefc5f.J ~ 
Com~te alt if,smS on the applicalion. The application must be signed by an individual, general partner or officer of a 

corporatiQQ.i Enel~OS!'."Jme specimen of lhe mark and a $30: filing fee. 

Check bo!,-? if ~a Union &bel. _ n f 

1. Nam81Cfap~~: ~ ~"fck ~"'OOt,~ ,, J:/\(. 
2. Busin~a~: T>o ~j,.. -~°1 \(:, 1--\c,;l<"-/ . I\) <t",·yy"3 3 
3. If applicant is a partnership, name the general panners: ___ __,_tJ~+-+-------------

4. If applicant is a corporation, limited liability company or partnership, give state of domestication: Ide. ko 
5. Describe In detail the exact mark to be registered : :J:\.e /y;,f\.C, : (,rt'rl\ [stc,,k,. ().oo+,0) /!"' L 

0::ol Logp eoe lt>x:d. Se:f6 Wfalf\?"? ~.SC,e.,( Pncn.) ~ 
~o. 

6. Number of class in which above partlculargoods or services fall: ---'-""-+------------
($30.00 filing fee per c/asi code) Classe.· lis1ed on back.side 

7. Describe 1he kind(s) of goods or services in the above class which the trademark-service mark Is used to identify: 

Got;{;"'.~ M~:tf/\·c \) r-}- Serv.·tn 

8. Date of first use of trademark-service mark anywhere: ___ N~l).,.,.J='e":--:"":c=l~c=r=--=-=-,,..,,.,..o~+ __ q...._7~------
Musr BE IN {}SE PRIOR TO REG!STRA.TJON 

9. Date of first use of trademark-service mark in Idaho: ____ /J_u_v_e._r-'\_L,..~r--~o_f __ q_7-'---------
Mvsr BE JN USF. PRIOR TO REGJSTRA T!ON 

rn. State the manner in which the mark wm be used (i.e. on the foods. on labels or tags, on displays. on signs, on letter-

heads, in advertising materials, on business cards, etc.): A\\ ()..;, '> ;,."l'.'S ') T ·n" s., C ~;c:,,_ ') 

11. Person and mailing address if different from above: ~~'~l_ll'~:'_l __ C_, __ s_· ,_\_~._!"-~~~fC_\ ,_(J_~_,_"+~----
Vo {':,,,, ~- 1:i") q-~333_ --- Phone(::/DY) <;;'7't-·02\?..._ 

pf fi;i--~ 
A{i,iicant -=:. F~ing Office Use Only 

Submit Application; Specimen and $30.00 filing fee to: 

SECRETARY OF STATE 
Trademark Division 
700 West Jefferson, Room 203 
P.O. Box 83720 
Boise ID 83720-0080 

ltAIII SECRETARY OF STATE 
81/88/2902 05s80 
Cks 1595 CT; 159331 Blh 45766f. 

1 t! 31.H " 31.N TRilDE N I 2 

ORIGINAL#### 
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3 T:nM—a V“ 4) Nzw-Zoof

elal Hmls e oo s

eomnoemon

p V mm 'PLICATION FOR
snakes

oof'NG‘\%
nessuenuar F TRADEMARK_SERVWERW§

32Snow Removal commercial rATE 0F IDAHO
RICK SILVIA 208.578.0212

Q“
3;;ng

Y 0F STA E
m -=n cm 720 4317 WWW5 0F IDAHO"

chunm'u t; |"~»uu::! I‘U lh x hmuHm. n ,L; H’S
'

._..- -._. ._. _- _ __, .__ 5nd ls now using in the State ofldaho the trademark-servkze mark Id d...., ......_..

below and beiieves that no other individual, firm, partnership. corporation association. union, or other organization has the

right to uwsuchnademark-servica mark In connection wllh the same or simllar goods or services identified below"In this

State, either m tEQnflcal form thereof o: in such near resemblance thereto as might be calculated to deceive orto be

mistakenfierefdf? 2E
Comflate allM on the application Th9 application mus: be signed by an individual general padner or officer of a

corporafiqq, Enolpégzme specimen of lhe mark and a $30. [Sling fee.

Check bow if Ma Union
58336.

1. Namwapphe em Shk ROD;'A\\_. IAC-
2. Busmfis addfiss 3O flak $0? ‘6 HCAflIJ I“ $3333
3. If applicantis a partnership. name the genera! panners: N/A

If applicant is a corporation, limited IIability company or partnership. give state of domestication: Léclxo

Describe In detail lhe exact markto be registered. fine MA! - 0 fl" Shh {loo-Hm (In;
av) Loqo mg loyal. $26 wanna) M5044 Pram) m“We. -

6. Number o! dass‘m which above particular goods or services fall: $7
($30.00flllngfu per class code) C105”! lirfed 0n bazkride

7. Describe the kind(s) ol goods or services in the above claés which the trademark—service mark ls used to identify:

{103463 NQVM’CK ?}— 8?”ka

8. Date 01 first use of lrademark-service mark anywhere: MAJ PA Lr r 0"” Q7
MUST BE IN USE max To REGISTMmm

9. Date of first use of lrademark—service mark in Idaho: NJVO‘ LN" G‘F q.)
Mus'rsz 1N USE PRIOR To Rialsm TION

10. Stale the manner in which the mark will be used (Le. on the foods. on iabels or tags. on displays, on signs, on letter-

heads, in advertising materials, on business cards. 910.): A“ {5w s find 3 Tim s ac +504 §

11. Person and mailing address ifdlflerantfrom above: ax Ltrzlk C S ‘Ia’k ( pats. (A ra+\
“Pg «(Box 3m e Ham, rp V3333 Phone ( gov) s72; ~om\

Afipnum
-

V

Filing Office Use Only

Submit Application; Specimen and $30.00 filing fee to: 1m ficflYmY w 8mm
-

amaaaargss 35m"SECRETARY OF STATE ‘ S I

Trademark Division W 1 g 3-“ ' 39-“ MK W I 2

700 West Jefferson. Room 203 S7 8 ~ O S Q0
PAC). Box 83720
Boise ID 83720-0080mm ORIGINALMM
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000219



ADDENDUM TO QUESTION LINE 5 
APPLICATION FOR REGISTRATION OF 

TRADEMAKRK-SERVICE MARK 
ST ATE OF IDAHO 

FOR: GEM STATE ROOFING, CT: 159330, BH:457666 

"DESCRIBE IN DETAIL THE EXACT MARK TO BE REGISTERED" Q."-.~ ~ 
'llr 1 El IT 2 7 7 3 L 7 ft:tsBnS SI B ~-s~ 

2. The mark: Profile of the State of Idaho with a diamond overlayed over the south 
central portion of the state, with rays emanating from the diamond. A line behind the 
profile of the State of Idaho interests the l'.itate profile, and pitches up in the middle like a 
roof-line. Arching over the state profile and the roof line pitch are the words "Gem 
State" Curving under the state profile are the words .. Roofing, Tnc." The arching and 
curving words meet at a center line (where the roof line starts) to form a-circle of words 
around the roof line and the state of Idaho profile. An example of the mark is attached 
on a business card submitted with the application. 

DEFENDANT0023 

ADDENDUM TO QUESTION LD‘IE 5

APPLICATION FOR REGISTRATION OF
TRADEMAKRK-SERVICE MARK

STATE 0F IDAHO

FOR: GEM STATE ROOFING. CT: [59330, BH2457666

“DESCRIBE H‘J DETAIL THE EXACT MARK TO BE REGISTERED" WW
FM“, ‘m' 3M

2. The mark: Profile of the State of Idaho with a diamond overlayed over the south

central portion 0f the state. with rays emanating from the diamond. A line behind the

profile of The State of Idaho interests the state profile, and pitches up in the middle like a

roof—line. Arching over the state profile and the roof line pitch arc the words "Gem
State" Curving under the state profile are the words “Roofing, Inc.” The arching and
curving words meet al a center line (where the roof line starts) Lo form a-circle of words
around the roof line and the stale of Idaho profile. An example of the mark is attached

on a business card submitted with the application.
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State of Idaho 
r Office-~f the s·ecretary ~f-State- --
~------------------ - ····~---

CERTIFICATE 
REGISTRATION OF TRADEMARK-SERVICE MARK 

STATE OF IOAHO 

I, Pete T. Canarrusa, Secretary of State of Idaho and custodian of the records of TrademarKs 
and Service Marks, do hereby certify to the follov.iing Trademark/Service Mark Registration filed on 
05/02/2002. 

Name of Registrant: GEM STATE ROOFING , INC. 
Business Address: PO Sox 3916 

Hailey ID B3333 

File No: 17232 Class: 37 

First Use in Idaho: 11/1997 

State of Incorporation: Idaho 

First Use Anywhere: 11/1997 Expiration Date: 5/2/2012 

Goods or Services wth which mark is used: ROOFING MATERIALS AND SERVICES 

Registered Trademark-Service Mark: ™PROFILE OF THE STATE OF IDAHO WITH A DIAMOND 
OVERLAYED OVER THE SOUTH CENTRAL PORTION OF THE STATE, WITH RAYS EMANATING 
FROM THE DIAMOND. A LINE BEHIND THE PROFILE OF THE STATE OF IOAHO INTERESTS THE 
STATE PROFILE, AND PITCHES UP IN THE MIDDLE LIKE A ROOF-LINE. ARCHING OVER THE 
STATE PROFILE AND THE ROOF LINE PITCH ARE THE WORDS "GEM STATE". CURVING UNDER 
THE STATE PROFILE ARE THE WORDS "ROOFING. INC." THE ARCHING AND CURVING WORDS 
MEET AT A CENTER LINE (WHERE THE ROOF LINE STARTS) TO FORM A CIRCLE OF WORDS 
AROUND THE ROOF LINE AND THE STATE OF IDAHO PROFILE. 

m 
~l'JH~,,~· 

~n~ 
SECRETARY OF STATE 

DEFENDANT0021 

State of Idaho
Office of the Secretary of Stater—

CERTIFICATE
REGISTRATION OF TRADEMARK-SERVICE MARK

STATE OF IDAHO

l, Pete T. Csnarrusa, Secretary of State of Idaho and custodian of the records of Trademarks

and Service Marks, do hereby certify to the following TrademarkIServica Mark Registration flied on

05/02/2002.

Name of Registrant: GEM STATE ROOFING, INC.

Business Address: PO Box 3916
Halley ID 83333

File No: 17232 Class: 37 State of Incorporation: Idaho

First Use in Idaho: 11/1997 First Use Anyvn‘oere: 11/1997 Expiration Date: 5/2/2012

Goods or Services with which mark is used: ROOFING MATERIALS AND SERVICES

Registered Trademark—Servics Mark: "PROFILE OF THE STATE 0F IDAHO WITH A DIAMOND
OVERLAYED OVER THE SOUTH CENTRAL PORTION OF THE STATE, WITH RAYS EMANATING
FROM THE DIAMOND. A LINE BEHIND THE PROFILE 0F THE STATE OF IDAHO INTERESTS THE
STATE PROFILE, AND PITCHES UP IN THE MIDDLE LIKE A ROOF-LINE. ARCHING OVER THE
STATE PROFILE AND THE ROOF LINE PITCH ARE THE WORDS "GEM STATE'. CURVING UNDER
THE STATE PROFILE ARE THE WORDS "ROOFING. INC." THE ARCHING AND CURVING WORDS
MEET AT A CENTER LINE (WHERE THE ROOF LINE STARTS) TO FORM A CIRCLE 0F WORDS
AROUND THE ROOF LINE AND THE STATE OF IDAHO PROFILE.
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71/ ii APPLICATION FOR 
REGISTRATION OF TRADEMARK-SERVICE MARK 

COLLECTIVE OR CERTIFICATION MARK. 
STATE OF IDAHO 

. ' ~ . i 

The applicant swears that he has adopted and is now using in the State of Idaho the trademark-service mark identified 

below, and believes that no other individual , firm , partnership. corporation, association , union , or other organization has the 

right lo use such trademark-service mark in connect ion with the same or similar goods or services identified below in this 

Stale. either in the identical form thereof or in such near resemblance thereto as might be calculated to deceive or to be 

mistaken therefor. 

Complete all items on the application. The application must be signed by an individual, general partner or officer of a 

corporation. Enclose one specimen of the mark as actually used in commerce and a $30. filing fee. ~\...-, 

Check box J;& if this 1s a Certification Mark or Collective Mark. '- 'W,~-l_~ 

1. Narneofreg1strnnt· _ __ G_t.rY\. __ 5:1{(1c""----~::1-fl-1'"'_!:::7 S).,,~~~~---=-''~-~ .. ~~- l~ -.. '-C.. 

2. Business address ___ _d,d_-J.i.)_ _____ s_.:. ___ Ll! (.\..~(t.1_.Q4 ±_.:3:,_c L0 ~;__--~ -- __ _R_:::5_fQ0 
3. If applicant is a partnership. name the general partners ·---~£-\.iL .. il:.1+--f(Y,-0.0-·r··L}LL;>____ ~!lJ._Q,.:u:.'1.i~cr

__ _____ _________________________ _______ £'0..i...ci."-c:.lLE-_ £LL:ls.:~---\-~.Ll.L.'.d.-i £'.c:{_;_6--t± 
4. If applicant is a corporation, limited liability company or partnership, give state of domestication: ___ _ Jj) ____ __ . ___ _ . ,, 

5. Describe in detail the exact ~ark to be registered : ~~~ ":, ''2:~ w ~ "~ ~ ~_ .. _<;,~~~--~-
~-~'Ji,. "-~~~,t":>~'- ~~C\S. ~ ....... :v,_,\-:>~i~ . c-:..~- . V - '-'" 1..,tk 'tV....;,,_ Vv 0--~.) --- ·--· 

,, -o_, St-+, Q ~ . ,, " ~ . ·, ~ ·-
-- r &,....,,, --2~\. _:::.=-"'ij---~~--_ c ______ <J~--------------B-"' ... -~,~ ~~L ------

6 . Number of class in which above particular goods or services fall : .. -~ l ________________ .. __ -------.. __ ___ -··-- __ ·--.. 
(S3llJJ().fi/i11g.f'ee p1•1· c/11.n code) 

7. Describe the kind(s) of goods or services in the above class which the trademark-service mark is used to identify: 
~ _J . ,&) .. ,· . • 

-- ----~.fil:tLfr:\..~"'°- .. ~-u:11.~ ___ =\i:... __ ~ ~~,)_ic~J.,l~i. .. cc.VL_ __ .. __ ___ __ .. ___________ .. _______ . 

8. Date of first use of trademark-service mark in Idaho: ___ ____ _ / 7£5 _________ .. -·--· ___ ·--- ____ ···---·-----------·- _____ _ 
.\-i /.'ST Rf,' r.: l .'.,,c f'!UUI/ TO RU:/ ~ TR.-1 TIO.\ . 

9. Date of first use of trademark-service mark anywhere:_~ _· · _ \ ~ 't[S _________________________ _ 
.\JI .·.~ T JJ[ i ,\ · i.'SE f'IUO.'I. TII IIEUf\'TK-1 TIO.\ . 

10. State the manner in which the mark wiil be used (i.e. on the foods . on labels or tags . on displays, on signs. on letter-

heads. in adv~rtis~g material~ on business ca_rds . etc.)_: _Q.fu. M~~~')_;.3:,~'.Y.i._.(_',l_.._) _C.t.LU-.::.\..1 _____ _ 

-~('4~l1.k:.lUMi_-t:{s_.~,,J_·\_, .. b ... L ._\,u_c~_l_<) __ t-±_ ___ sS .. ~"L:\....LL11i._~Lt~\W------- - ---

11. Person and mailing address if different from above: - -------·--- --------- ·--··· --- ·----··· --· ___ .. ___ ________ ·· - -· --------·-

--- - ---·-- ---·-- ---- ---- ____________ ____ ----- - --·· __________ Phone ( " . ,~ :?~ C: c ' )/ 0-, 
---- ) -~(.)_<1-_ ~si.:... J.5 f) 

g ~a, ;U.,=--i--/, l;?,~·rld<,,,t..,;-yL ------------
~" / Filiriy Office u~., On!·, 

Submit Application, Specimen and $30.00 filing fee to: 
SECRETARY OF STATE 
Trademark Division 
700 West Jefferson. Room 203 
P.O. Box 83720 
Boise ID 83720-0080 

Make Checks payable to: Secretary of State 

IDAHO SECRETARY OF STATE 
12/29/2004 05:00 
CK: 2275 CT: 132330 BH: 783969 

l ~ 30.00 = 30.00 TRADE NARK# 3 

ORIGIN1\L#### b'-\.~\.Qll c;· 1 c_p 
DEFENDANTOO 19 

7”“ APPLICATION FOR
REGISTRATION OF TRADEMARK-SERVICE MARK

COLLECTIVE OR CERTIFICATION MARK
I

.

STATE OF IDAHO
‘

‘
'

_

‘

V

The applicant swears that he has adopted and is now using in the State of Idaho lhe lrademark—service mark ide'nlified

be|ow‘ and believes that no other individual. (Irm, partnership. corporation. association. union, or other organization has (he

right lo use such lrademark-servxce mark in connection with the same or similar goods or services identified below in this

Stale. either in the identical form thereofor in such near resemblance (hereto as m:ght be calculated lo deceive or to be

mistaken therefor.

Complete all items on the application. The application must be signed by an individual. general partner or officer of a

corporation. Enclose one specimen of the mark as actually used in commerce and a $30. filing fee. 94A
Check box fl if this is a Certification Mark or Coilective Mark. "V“WLLS;

I
’

.

_ _ V

‘ D . 3 _ v .a

1. Neme- of (egxsiranl‘ __, Bf: [\‘Z\,.__.§?ké3kkge“MMILSXJTLC? _QXR:XIM;§_&“3W‘WM4 1‘1

2. Business address. __-_QQ_‘ 113.“- ~__(D_;___.L£3r_\ ~ dLaii’i':_;/$C L§i__;&_._.§3fib
3. If applicant is a parlnership. name the general parlners. __§L{£iflg(___£{%n Q_.r_.U_LL§__ QCUAL'LQUnj‘

m_cixC—iLQ. LLu(JCLA,_*:PAJJLLQC44L{Ef
4. lf applicant is a corporation. limited liability company 0r partnership, give stale 0f domestication: ___ 4mm ”n ____

54 Describe in detail the exact mark to be registered: ;W’s-Jz ":\\T-§=g yd Gin cu»? m3 \xaktgvvmxg

‘fia Sin k\‘~n~’mw\§' m_CLL; ew— «Agassi C~W:_¥_g‘._e§£~_ Efigvgiéauflw
"‘__:‘_§.m\ gthle—vémwxg” ts__§_‘\_¥_<28§9_\___w__v__- $2). _EE>&39§:1\L.A_____

6. Number of class in which above particulargoods or services fall: Ejmfl
($30.00filiu‘gfce par clms cmlc}

r Alum Imnaf m: luv

7. Describe the kind(s) ofgoods or services in the above class which the trademark-service mark is used to identify:

...7._:E_cn§m.:v.mm.mw:t:f_Qohfiuidggpicgm- ___“ ___. -___ .

8. Dale offirst use oftrademark-service mark in Idaho: ._ __[_(]:&5,_-___ __-. ________._.,__ ,‘__-~__.___..____, “___.”
.wa'xr Hr: .:.\ .xF {wok m urnlx'neJmJAI

9, Date of firs! use of trademark-service mark anywherez_# 3B (5‘5 __ .._
.m Kr 3r i\.' i355 PRIOR rn Imulx-nunux'

10. Slate the manner in which the mar wiil be used (Le. on the foods, on labels or lags. on displays, on signs. on letter-

heads, in advertising materials on business cards. eta): _Cim Mgtgvlk$u 3 L) ax; 4g) _QQLLILK, ___ _

gé‘hwfikluLM-‘Tffizsi£¢_L.._1A.:_a~_c_L.Q__ fiwéb. LgLiLL'JLgLL Lsz__—__ ___¥__

11‘ Personand mailingaddressifdifierentfromabove: _,_4___‘__________,. ___“ ________,____V___, ___.___,_,_ ,,____-__.__

-_,.___,___.,__ Phone( _____),;2(28f Q&ffi/K
Filing Office Usr: Only

.- ppliwm

Submit Application. Specimen and $30.00 filing fee to: \ S3 QMLW
SECRETARY OF STATE
Trademarlevision IMHO SECRETGRY 0F STATE
700 WestJefierson, Room203

c1K_EE/E%962133I34a 3572369689
P.o. Box 83720

1 a '3e.aa = 'ama IRADE HARK u 3
Boise IDBSTZO-OOBO

Make Checks payable ta: Secretary of State

K: 'wiwstxmuslmLAFPLImww:E‘u’lsenau.._ Pas ORIGINALW b\‘%wk' Q;
I L?
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EM :Ii~~ 
STATE . ;s-J}"i 
ROOFING ~,.~.s:, 

All Types of Roofing 
MOBILE HOMES• RESIDENTIAL• COMMERCIAL 

Built-up • Composition 1c Shakes 
Specializing in linseed Oiling • Modified Coatings 

JEFF FLYNN 
Boise (208) 338-9318 

2270 S. Longmont Twin Falls (208} 736-9437 
Boise, ID 83706 Fax (208) 388-3461 

DEFENDANT0020 

F45

£3”;
7333,

AllTypes of Roofing
MOBILE HOMES ' RESIDENTIAL ' COMMERCIAL

BuIIt-up - Composib'on & Shahs
Specializing in Linseed Olling ' Modified Coafings

JEFF FLYNN
Boise 208; 338-93“

2210 S.Longmont Twin Falls 103 136-9431

Boise. ID 53106 Fax (208) 383-846!
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CERTIFICATE 
REGISTRATION OF TRADEMARK-SERVICE MARK 

STATE OF IDAHO 

I, LAWERENCE DENNEY, Secretary of State of Idaho and custodian of the records of 

Trademarks and Service Marks, do hereby certify to the following Trademark/Service Mark 

Registration filed on December 29, 2004. 

Name of Registrant: UNITED COMPONENTS INCORPORATED 
Business Address: 417 REMINGTON ST #2 

BOISE, ID 83714 

File Number: 018267 

Class: International 37 

State of Domestication: IDAHO 

First Use in Idaho: 01/01/1985 First Use Anywhere: 01/01/1985 Expiration: 12/29/2024 

Goods or Services with which mark is used: 
ROOFING MATERIALS AND INSTALLATION 

Registered Trademark-Service Mark: 
DIAMOND SHAPE WITH RAYS OF LIGHT COMING OFF THE DIAMOND WITH AN UPSIDE DOWN V WITH 
THE WORDS "GEM STATE ROOFING" TO THE SIDE 

Reproduction of the mark: 

EM 
STATE 
ROOFING 

c(~~ 
Secretary of ~;~'tV 

Processed by: Business Division 

State of Idaho
CERTIFICATE

REGISTRATION OF TRADEMARK-SERVICE MARK
STATE OF IDAHO

I, LAWERENCE DENNEY, Secretary of State of Idaho and custodian ofthe records of

Trademarks and Service Marks, do hereby certify to the following Trademark/Service Mark

Registration filed on December 29, 2004.

Name of Registrant: UNITED COMPONENTS INCORPORATED
BUSineSS Address: 417 REMINGTON ST #2

BOISE, ID 83714

File Number: 018267 State of Domestication: IDAHO

Class: International 37

First Use in Idaho: 01/01/1 985 First Use Anywhere: 01I01/1 985 Expiration: 12/29/2024

Goods or Services with which mark is used:

ROOFING MATERIALS AND INSTALLATION

Registered Trademark—Service Mark:

DIAMOND SHAPE WITH RAYS OF LIGHT COMING OFF THE DIAMOND WITH AN UPSIDE DOWN V WITH
THE WORDS "GEM STATE ROOFING" T0 THE SIDE

Reproduction of the mark:

GEM
STATE
ROOFING

a/M
Lawerence Denney
Secretary of State

Processed by: Business Division

000227
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- - ---- ·- - -·- -

APPLICATION FOR REGISTRATION ~ 
OF ASSIGNMENT OF TRADEMARK-SERVI~ ~RK 

STATE OF IDAHO &X( : '/ ;..z,x ... ,., A 
' ,.,...,, , "Y/., 

The assignor named herein states that he has heretofore registered in the State of Idaho the· 
trademark-service mark identified below. The assignor further states that he has transferred all right 
and interest in the trademark-service mark to the assignee. The assignee states that he has 
adopted and is now using in the State of Idaho the trademark-service mark identified below. 

Pursuant to Section 48-507, Idaho Code, the undersigned hereby applies for the assignment 
registration of its trademark/service mark. 

1. Name of assignor: Gem State Roofing & Asphalt Maintenance, INC. 

2. Name of assignee: United Components Incorporated 

3. Business address of assignee: 417 Remington Street #1 Boise ID 83714 

4. If assignee is a partnership, name the general partners: _Nt_A ___________ _ 

5. If assignee is a corporation, give state of incorporation: _l_da_h_o ___________ _ 

6. The exact registered trademark-service mark assigned is described in detail as follows: __ _ 

Diamond shape with rays of light coming off inside triangle diamond with an upside down V with words "Gem 

State Roofing " to the side 

7. The registration number and date of the registered trademark'-service mark assigned are: 

, ·No. 18267 Date. _ __;_1;_212_.:.9_12_0_04 ___________________ _ 

8. Number of class in which above particular goods or services fall: ______ 37 ____ _ 

9. Date of assignment:_-_1:..:..,1:.:..:,2=0~1.::.2 _____________________ _ 

10. Person and mailing address if different from above:----------------

-
Submit Application and $30.00 filing fee to: 

SECRETARY OF STATE 
Trademark Division 
450 N 4th Street 
PO Box83720 
Boise ID 83720-0080 

ICITIMRKSIASSIGNMT.Pt.16 

Phone~ 338-9318 

£f~sa8 ~ 
Flling Office Use Only 

IDAHO SECRETARY OF STATE 
12/01./2014 05:00 

CK:3999 CT:303663 BH:1451137 
1@ 30.00 = 30.00 T.M ASSIGN #3 

Web Fann 

TM#OTHER#### 
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APPLICATION FOR REGISTRATION 2g;
0F ASSIGNMENT 0F TRADEMARK-SERwog, mARK

STATE 0F IDAHO <9» ‘/

The assignor named herein states that he has heretofore registered in the State of Idaho the'
trademark-service mark identified below. The assignor further states that he has transferred all right
and interest in the trademark-service mark to the assignee. The assignee states that he has
adopted and is now using in the State of Idaho the trademark—service mark identified below.

Pursuant to Section 48-507. Idaho Code. the undersigned hereby applies for the assignment
registration of its trademark/service mark.

1, Name of assignor; Gem State Roofing & Asphalt Maintenance. lNC.

2, Name of assignee; United Components Incorporated

3, Business address of assignee; 417 Remington Streei #1 Boise ID 83714

4. If assignee is a partnership, name me general partners: N/A

5. If assignee is a corporation, give state of incorporation: Idaho

6. The exact registered trademark-service mark assigned is described in detail as follows:

Diamond shape with rays of light coming off inside triangle diamond with an upside down V with words “Gem

State Roofing "
to the side

7. The registration‘number and date of the registered trademark-service mark assigned are:

a-NQ 18267 Date 1229/2004

8. Number of class in which above particular goods or services fall: 37

9. Date of assignment: - ““2012

10. Person and mailing address if different from above:

Phone( 208
)

338-9318

@LAQQsLA
I

2;
AssQL-njr QR) \J

G
Filing Offiw Use mly

Submit Application and $30.00 filing fee to: IDAHO SECRETARY 0E STATE:

12/81/2014 05:00
SECRETARY .05 STATE

~ cmasag c'rzauseaa 3H21451137
Trademark D‘V'sm 1e 30. no = 30. 00 TM ASSIGN #3
450 N 4th Street

P0 Box 83720
Boise ID 83720-0080

Web Form

nwmaksmssmmyus TMMOTHEW

DEFENDANTooows000229
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702 
APPLICATION FOR RENEWAL 

REGISTRATION OF TRADEMARK-SERVICE MARKii 
COLLECTIVE OR CERTIFICATION MARK &~ ~~ 

STATE OF IDAHO J~~-~ '/ 
·1;:-~1{) -fA. (' ,, .rJ ~.7 

A new registration is required if the mark is changed or if the kind of goods is expanded from th~~rth f·~e 
registration being renewed. · ~ &~ "tf" 

If everything is correct sign the application and return it with the filing fee. If you need to make ch~ 
to the address or if you have not already made the change from the us Class Codes to the International Class Codes 
indicate the necessary changes in the appropriate box. 

Name and Business Address of registrant: 

GEM STATE ROOFING ASPHALT MAINTENANCE, INC. 
2270 S LONGMONT 
BOISE, ID 83706 -

Description of Trademark-Service Mark being renewed: 

DIAMOND SHAPE WITH RAYS OF UGHT COMING OFF THE 
DIAMOND WITH AN UPSIDE DOWN V WITH THE WORDS "GEM 
STATE ROOFING" TO THE SIDE 

I Renewal Date: 12/29/2014 

I File Number: 18267 I 
Check box O if this is a Certification Mark or Collective Mark. 

USE ONLY IF ADDRESS HAS CHANGED: 

'-\\"I Km'I~ '3t-,11_z_ 
qa'fcie.Y\ ID ~3,14 

If the registrant is a partnership, name the general partners: 

INTERNATIONAL CLASS CODE: 37 

Person and mailing address if different from above: 

The application must be signed by an Individual applicant, by ~ general p~rtn~r of a partnership applicant, or by . an office 
of a corporate applicant. The registrant named herein swears that he 1s now using m the State of Idaho and has heretofore 
registered the trademc!rk-service mark identified below. . . . . 

Pursuant to Section 48-506, Idaho Code, the undersigned hereby applies for the renewal reg1strat1on of its 
trademark-service mark. 

,6~.· 
Slgna~str ~o a!!l./<! 

Phone: ..l}J ~.::J_O ·_ IU o_ 

Submit Application and $30.00 filing fee per cla~s code t 
SECRETARY OF STATE 
Trademark Division 
700 West Jefferson, Room 203 
P.O. Box 83720 
Boise, ID 83720-0080 . 

Make checks payable to: Secretary of State 

Filfilll,.OOi~~y OP STATE 

12/01/2014 05:00 
C~:3999 CT:303663 BH:1451137 

1e 30.00 = 30.00 TM RENEWAL f6 

DEFENDANT000081 

702
APPLICATION FOR RENEWAL

REGISTRATION 0F TRADEMARK-SERVICE MARI@L'
COLLECTIVE OR CERTIFICATION MARK

/
6x

'

Q‘L‘n
STATE 0F IDAHO 63% y

A new registration is re
‘

d 'f th k
4/0/81 4%

_
qwre I e mar is changed or if the kind of oods is ex a

fl I

'
'

registration being renewed.
g p ndEd from thsggbwg’fih ’82;

t0 the
a:lfdeverythf?g is zorrect sign the application and return it with the filing fee. 1f you need to make c'hy

»
I _

re55 or: you aVe ug; alrgggy mggg the shange from the US Cl C '

Indicate the necessary changes in the appropriate box.
ass Odes to the Internatlonal Class cades

Name and Business Address of registrant: USE ONLY IF ADDRESS HAS CHANGED:
GEM STATE ROOFING ASPHALT MAINTENANCE, INC. Sk-
2270 S LONGMONT -

L‘ ‘1 Rem \fl :3 2—
BOISE, 1D 83706-

' (garden ID 887W

Description ofTrademark-Service Mark being renewed:

DIAMOND SHAPE WITH RAYS OF LIGHT COMINé OFF TEE
DIAMOND WITH AN UPSIDE DOWN V WITH THE WORDS "GEM
Sl'ATE ROOFING" T0 THE SIDE

If the registrant is a partnership, name the general partners:

INTERNATIONAL CLASS CODE: 37

Person and mailing address if different from above:

I

Renewal Date: 12/29/2014 1

I

File Number: 18267

Check'box D if this Is a Certification Mark or Collective Mark.

The application must be signed by an individual applicant, by a general partner of a partnership applicant, or by an office

of a corporate applicant. The registrant named herein swears that he is now using in the State of Idaho and has heretofore

registered the trademark—service mark identified below.

Pursuant to Section 48-506, Idaho Code, the undersigned hereby applies for the renewal registration of its

trademark-service mark.

,6
sxgnatur - 'QISU

Phone: gw_flfl: fi/L
Submit Application and $30.00 filing fee per cla§s code t :

SECRETARY 0F SFATE
Trademark Division

700 West Jefferson, Room 203
P.0. BOX 83720
Boise, ID 83720-0080

Make checks payable to: Secretary of State

fimflflimn‘i OE‘ STATE

12/81/2014 05:09
CK:3999 CT:303663 Bmmsuav

ie 30.00 = 30.00 TM RENEWAL #6
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State of Idaho 
CERTIFICATE 

ASSIGNMENT REGISTRATION OF TRADEMARK-SERVICE MARK 
STATE OF IDAHO 

I, BEN YSURSA , Secretary of State of Idaho and custodian of the records of 
Trademarks and Service Marks, do hereby certify to the Assignment of the following 
Trademark/Service Mark Registration filed on 12/01/2014. 

Name of Assignor: GEM STATE ROOFING ASPHALT MAINTENANCE, INC. 

Name of Assignee: UNITED COMPONENTS INCORPORATED 

Business Address: 417 REMINGTON ST #1 
BOISE, ID 83714 

File No: 18267 

Class: International 37 

First Use in Idaho: 1985 First Use Anywhere: 1985 

Goods or Services with which mark is used: 

ROOFING MATERIALS AND INSTALLATION 

Registered Trademark-Service Mark: 

State of Domestication: ID 

Expiration: 12/29/2014 

DIAMOND SHAPE WITH RAYS OF LIGHT COMING OFF THE DIAMOND WITH AN 
UPSIDE DOWN V WITH THE WORDS "GEM STATE ROOFING" TO THE SIDE 

SECRETARY OF STATE 

DEFENDANT00007 4 

CERTIFICATE
ASSIGNMENT REGISTRATION OF TRADEMARK-SERVICE MARK

STATE OF IDAHO

l, BEN YSUHSA, Secretary of State of Idaho and custodian of the records of

Trademarks and Service Marks, do hereby certify to the Assignment of the following

Trademark/Service Mark Registration filed on 12/01/2014.

Name of Assignor: GEM STATE ROOFING ASPHALT MAINTENANCE, INC.

Name of Assignee: UNITED COMPONENTS INCORPORATED

Business Address: 417 REMINGTON ST #_1

BOISE, ID 83714

File No: 18267 State of Domesticalion: ID

Class: International 37

First Use in Idaho: 1985 First Us_e Anywhere: 1985 Expiration: 12/29/201 4

Goods or Services with which mark is used:

ROOFING MATERIALS AND INSTALLATION

Registered Trademark-Service Mark:

DIAMOND SHAPE WITH RAYS OF LIGHT COMING OFF THE DIAMOND WITH AN
UPSIDE DOWN V WlTH THE WORDS "GEM STATE ROOFING" TO THE SIDE

SECRETARY OF STATE

gyms %m~mm\

DEFENDANT000074000232
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State of Idaho 
- ~:; · ( .. -_ ... ~~ :· - : "'' ::~·r :...:-~ 1. • '-;: , 'i:"..~;-;:.~=~--~· ~ .. ~::;·;t:~:-~;-: ~·~,"f-;-... ---:...--.,.."'"'l:'1.--4 ~ ~; -"~; 

::.:::-,:~t~i:c,~-~iqf -tn~.:-~:~~r~t.~.rtt~:t~1.~1~1~::;_-i;;; 
•• ~ ~ .... ,, J, " ~, ,• .... -,. ',· .-,: .~,,; "':;.:,,.- -.:-..!{,3,?);..a ~h~ ... ~ c.-: ... ~:,,~·'!.6;;, >'!~.'~;.•, ,., • ..,-, - ,•-:':f 

CERTIFICATE 
RENEWAL REGISTRATION OF TRADEMARK-SERVICE MARK 

STATE OF IDAHO 

I, BEN YSURSA, Secretary of State of Idaho and custodian of the records of 
Trademarks and Service Marks, do hereby certify to the renewal of the following 
Trademark/Service Mark Registration filed on 12/01/2014. 

Name of Registrant: UNITED COMPONENTS INCORPORATED 

Business Address: 417 REMINGTON ST #2 
BOISE, ID 83714 

18267 

File No: 

Class: International 37 

First Use in Idaho: 1985 First Use Anywhere: 1985 

Goods or Services with which mark is used: 

ROOFING MATERIALS AND INSTALLATION 

Registered Trademark-Service Mark: 

State of Domestication: ID 

Expiration: 12/29/2024 

DIAMOND SHAPE WITH RAYS OF LIGHT COMING OFF THE DIAMOND WITH AN 
UPSIDE DOWN V WITH THE WORDS "GEM STATE ROOFING" TO THE SIDE 

DEFENDANT000080 

State Of
:1

mc'e “hep;
CERTIFICATE

RENEWAL REGISTRATION OF TRADEMARK-SERVICE MARK
STATE OF IDAHO

I, BEN YSURSA, Secretary of State of Idaho and custodian of the records of

Trademarks and Service Marks, do hereby certify to the renewal of the following

Trademark/Service Mark Registration filed on 12/01/2014.

Name of Registrant: UNITED COMPONENTS INCORPORATED

Business Address: 417 REMINGTON ST #2

BOISE, ID 83714

18267

File No:

Class: International 87

State of Domestication: ID

First Use in Idaho: 1985 First Use Anywhere: 1985 Expiration: 12/29/2024

Goods or Services with which mark is used:

ROOFING MATERIALS AND INSTALLATION

Registered Trademark-Service Mark:

DIAMOND SHAPE WITH RAYS OF LIGHT COMING OFF THE DIAMOND WITH AN
UPSIDE DOWN V WITH THE WORDS "GEM STATE ROOFING" TO THE SIDE

SECRETARY OF STATE

By MEL M \w\\\‘o_)\.gm

DEFENDANT000080
000234
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TRADEMARK SETTLEMENT AGREEMENT 

THIS AGREEMENT, effective as of the date the last of the parties hereto executes this 
Agreement below, is entered into by and between Gem State Roofing & Asphalt Maintenance, 
Inc., and Gem State Roofing, Inc. 

RECITALS 

A. Gem State Roofing & Asphalt Maintenance, Inc. is an Idaho Corporation in good 
standing duly organized on May 30, 1995 as Flynn, Inc., having amended its name to 
Gem State Roofing and Asphalt Maintenance, Inc., on December 28, 1998, and having 
filed a Certificate of Assumed Business Name as "Gem State Roofing" on July 19, 1999, 
and which provides roofing and asphalt services primarily in the Boise and Twin Falls 
areas. 

B. Gem State Roofing, Inc. is an Idaho Corporation in good standing duly organized on 
December 18, 2000, which is the successor in interest of Richard Silvia, who filed a 
Ce1tificate of Assumed Business Name as "Gem State Roofing" on August 12, 1997, and 
which provides roofing services primarily in the Blaine County area. 

C. The parties' names are confusingly similar to each other and the parties provide similar 
services, leading to a likelihood of confusion as to source, origin, and sponsorship ofthe 
services. 

D. Gem State Roofing & Asphalt Maintenance, Inc., represents that it has not performed any 
work in Blaine County during the time period of May 26, 2002, to May 26, 2005, other 
than the jobs disclosed in the Affidavit of Michelle Flym1 dated May 27, 2005, a true and 
correct copy of which and accompanying exhibits is attached hereto as Exhibit A and 
incorporated herein by this reference. Gem State Roofing & Asphalt Maintenance, Inc., 
further represents that from June 1, 2005, until the date of execution of this Agreement, it 
has not performed any work in Blaine County other than that which was disclosed in said 
Affidavit, and that it has not undertaken any efforts to solicit adve1tising directed toward 
the Blaine County market, including but not limited to soliciting advertising in the Names 
and Numbers and Sun Valley Directo,y telephone directories. 

E. Gem State Roofing & Asphalt Maintenance, Inc. represents that it has provided roofing 
and asphalt services in Valley County, Idaho for the customers identified on Exhibit B 
attached hereto and incorporated herein by this reference. 

F. Gem State Roofing, Inc., represents that it has not performed any work in any of those 
counties identified in subparagraph 2(a) below within the last three (3) years other than 
for those customers identified in subparagraph 4(a) below. Gem State Roofing, Inc., 

TRADEMARK SETTLEMENT AGREEMENT - I 
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TRADEMARK SETTLEMENT AGREEMENT

THIS AGREEMENT, effective as of the date the last of the parties hereto executes this

Agreement below, is entered into by and between Gem State Roofing & Asphalt Maintenance,

Inc., and Gem State Roofing, Inc.

RECITALS

A. Gem State Roofing & Asphalt Maintenance, Inc. is an Idaho Corporation in good

standing duly organized on May 30, 1995 as Flynn, Inc., having amended its name to

Gem State Roofing and Asphalt Maintenance, Inc., on December 28, 1998, and having

filed a Cenificate of Assumed Business Name as “Gem State Roofing” on July 19, 1999,

and which provides roofing and asphalt services primarily in the Boise and Twin Falls

areas.

B. Gem State Roofing, Inc. is an Idaho Corporation in good standing duly organized on

December l8, 2000, which is the successor in interest ofRichard Silvia, who filed a

Certificate of Assumed Business Name as “Gem State Roofing” on August 12, 1997, and

which provides roofing sewices primarily in the Blaine County area.

C. The parties’ names arc confusingly similar to each other and the parties provide similar

services, leading to a likelihood of confusion as to source, origin, and sponsorship ofthe

services.

D. Gem State Roofing & Asphalt Maintenance, Inc., represents that it has not performed any

work in Blaine County during the time period of May 26, 2002, to May 26, 2005, other

than the jobs disclosed in the Affidavit of Michelle Flynn dated May 27, 2005, a true and

correct copy of which and accompanying exhibits is attached hereto as Exhibit A and

incorporated herein by this reference. Gem State Roofing & Asphalt Maintenance, Inc.,

filrther represents that from June 1, 2005, until the date ofexecution of this Agreement, it

has not performed any work in Blaine County other than that which was disclosed in said

Affidavit, and that it has not undertakcn any efiorts to solicit advertising dircctgd toward

the Blaine County market, including but not limited to soliciting advertising in the Names
and Numbers and Sun Valley Directory telephone directories.

E. Gem State Roofing & Asphalt Maintenance, Inc. represents that it has provided roofing

and asphalt services in Valley County, Idaho for the customers identified on Exhibit B

attached hereto and incomorated herein by this reference.

F. Gem State Roofing, 1110., represents that it has not performed any work in any of those

counties identified in subpamgraph 2(a) below within the last three (3) years other than

for those customers identified in subparagraph 4(a) below. Gem State Roofing, Inc.,

TRADEMARK SETTLEMENT AGREEMENT -
1
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further represents that from June 1, 2005 until the date of execution of this Agreement, it 
has not undertaken any efforts to solicit advertising directed toward any of the counties 
listed in subparagraph 2(a). 

G. The parties wish to resolve this matter without litigation by agreeing not to do business or 
advertise in the other's primary mark.et. 

THEREFORE, IN CONSIDERATION OF THE MUTUAL COVENANTS AND 
PROMISES CONTAINED HEREIN, THE PARTIES AGREE AS FOLLOWS: 

1. Commencing immediately upon execution of this Agreement, Gem State Roofing & 
Asphalt Maintenance, Inc., agrees that it will not advertise or solicit business in Blaine 
County, including but not limited to by, as a non-exhaustive list of examples, telephone 
directory advertising, radio or television advertising, billboards, flyers, signs, or by 
making any indication, express or implied, that it performs services in Blaine County. 
Radio or television advertising on a Boise or Twin Falls station that happens to reach 
Blaine County is permissible so long as it does not state or imply that Gem State Roofing 
& Asphalt Maintenance, Inc., performs services in Blaine County. Gem State Roofing & 
Asphalt Maintenance, Inc., may advertise in Twin Falls telephone directories which may 
be distributed in Blaine County so long as it is not listed under any cities in Blaine 
County, and does not state or imply that it performs services in Blaine County. 

2. Commencing immediately upon execution of this Agreement, Gem State Roofing, Inc., 
agrees that it will not advertise or solicit business in the counties listed in subparagraph 
2(a), including but not lin1ited to by, as a non-exhaustive list of examples, telephone 
directory advertising, radio or television advertising, billboards, flyers, signs, or by 
making any indication, express or implied, that it performs services in said counties. 
Radio or television advertising on a Blaine County station that happens to reach said 
counties set forth in subparagraph 2(a) is permissible so long as it does not state or imply 
that Gem State Roofing, Inc., performs services in said counties. Gem State Roofing, 
Inc., may advertise in the Twin Falls Yellow Book and the Qwest Dex Twin Falls 
directories so long as it is listed only under cities in Blaine County and does not state or 
imply that it performs services in the counties set forth in subparagraph 2(a) . 

a. Ada County, Boise County, Canyon County, Elmore County, Gem 
County, Gooding County, Jerome County, Twin Falls County, and Valley 
County. 

3. Gem State Roofing & Asphalt Maintenance, Inc., shall not perform any services in Blaine 
County except (i) warranty and maintenance work and repeat customer business for the 
former customers listed in paragraph 3(a), and (ii) work for a public entity in Idaho that is 

TRADEMARK SETTLEMENT AGREEMENT - 2 
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further represents that from June 1, 2005 until the date of execution of this Agreement, it

has not undertaken any efforts to solicit advertising directed toward any of the coumies

listed in subbaragraph 2(a).

G. The parties wish to resolve this matter without litigation by agreeing not to do business or

advertise in the other’s primary market.

THEREFORE, IN CONSIDERATION OF THE MUTUAL COVENANTS AND
PROMISES CONTAINED HEREIN, THE PARTIES AGREE AS FOLLOWS:

1. Commencing immediately upon execution of this Agreement, Gem State Roofing &
Asphalt Maintenance, 1110., agrees that it will not advertise or solicit business in Blaine

County, including but not limited to by, as a non—exhaustive list of examples, telephone

directory advertising, radio or television advertising, billboards, flyers, signs, or by
making any indication, express or implied, that it performs sewices in Blaine County.

Radio or television advertising on a Boise or Twin Falls station that happens to reach

Blaine County is permissible so long as it does not state or imply that Gem State Roofing
& Asphalt Maintenance, Inc., performs sewices in Blaine County. Gem State Roofing &
Asphalt Maintenance, Inc., may advertise in Twin Falls telephone directories which may
be distributed in Blaine County so long as it is not listed under any cities in Blaine

County, and does not state or imply that it performs sewices in Blaine County.

2. Commencing immediately upon execution of this Agreement, Gem State Roofing, Inc.,

agrees that it will not advertise or solicit business in the counties listed in subparagraph

2(a), including but not limited t0 by, as a non—exhaustive list of examples, telephone

directmy advertising, radio or television advertising, billboards, flyers, signs, or by
making any indication, express 01' implied, that it performs services in said counties.

Radio or television advertising on a Blaine County station that happens to reach said

counties sct forth in subparagraph 2(a) is permissible so long as it does not state or imply

that Gem State Roofing, Inc., performs services in said counties. Gem State Roofing,
Inc., may advertise in the Twin Falls Yellow Book and the Qwest Dex Twin Falls

directories so long as it is listed only under cities in Blaine County and does not state 0r

imply that it performs services in the counties set forth in subpamgraph 2(a).

a. Ada County, Boise County, Canyon County, Elmore County, Gem
County, Gooding County, Jerome County, Twin Falls County, and Valley

County.

3. Gem State Roofing & Asphalt Maintenance, Inc., shall not perform any services in Blaine

County except (i) warranty and maintenance work and repeat customer business for the

former customers listed in paragraph 3(a), and (ii) work for a public entity in Idaho that is

TRADEMARK SETTLEMENT AGREEMENT — 2
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put out for bid among qualified contractors. When doing work falling under these 
exceptions, Gem State Roofing & Asphalt Maintenance, Inc., shall not display signs or 
otherwise display the name, "Gem State Roofing," or any phrase that is confusingly 
similar, except that it may use a vehicle displaying the name, "Gem State Roofing," so 
long as the print is not larger, brighter, or in any way more prominent than that shown in 
the photographs of the service vehicles attached hereto as Exhibit C and incorporated 
herein by this reference. 

a. Kelly Herara, Mrs. Lipton, and Advanced Maintenance Services. 

4. Gem State Roofing, Inc., shall not perform any services in the counties listed in 
paragraph 2(a) except (i) wan-anty and maintenance work and repeat customer business 
for the former customers listed in paragraph 4(a), and (ii) work for a public entity in 
Idaho that is put out for bid among qualified contractors. When doing work falling under 
these exceptions, Gem State Roofing, Inc., shall not display signs or otherwise display 
the name, "Gem State Roofing," or any phrase that is confusingly similar, except that it 
may use a vehicle displaying the name, "Gem State Roofing," so long as the print is not 
larger, brighter, or in any way more prominent than that shown in the attached Exhibit D. 

a. Wells Fargo Bank (in Shoshone, Idaho only), Tonya White (Twin Falls 
County), Mike Blank (Twin Falls County), lvlitch Matteson (Twin Falls 
County), and John Ward (Valley County). 

5. If either party receives a request for work that it is prohibited from perfo1ming under this 
Agreement, it will direct the person or entity requesting the work to the other party. 

6. It is understood and agreed that this Agreement affects the parties' respective rights only 
in Blaine County and the counties listed in subparagraph 2(a). No agreement is reached 
regarding the parties' respective rights outside these counties. 

7. Neither party shall oppose the other paity's state ofldaho trademark registrations dated 
May 2, 2002 in the case of Gem State Roofing, Inc., and dated December 29, 2004 in the 
case of Gem State Roofing & Asphalt Maintenance, Inc. Gem State Roofing & Asphalt 
Maintenance, Inc., agrees and consents to Gem State Roofing, Inc.'s concurrent use and 
registration of the word mark "Gem State Roofing" effective in Blaine County; Gem 
State Roofing, Inc., agrees and consents to Gem State Roofing & Asphalt Maintenance, 
Inc.' s concurrent use and registration of the word mark "Gem State Roofing" effective in 
the counties listed in subparagraph 2(a). 

8. Except as otherwise provided in this Agreement, this Agreement is solely for the benefit 
of the parties hereto and no other person or entity is entitled to rely upon or benefit from 
this Agreement or any term herein, except by a writing signed by all of the pmties hereto, 
or as stated in paragraph 13. 

TRADEMARK SETI.LEMENT AGREEMENT - 3 
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put out for bid among qualified contractors. When doing work falling under these

exceptions, Gem State Roofing & Asphalt Maintenance, hm, shall not display signs or

otherwise display the name, “Gem State Roofing,” 0r any phrase that is confusingly

similar, except that it may use a vehicle displaying the name, “Gem State Roofing,” so

long as the print is not larger, brighter, or in any way more prominent than that shown in

the photographs of the service vehicles attached hereto as Exhibit C and incorporated

herein by this reference.

a. Kelly Herara, Mrs. Lipton, and Advanced Maintenance Services.

4. Gem State Roofing, Inc., shall not perform any services in the counties listed in

paragraph 2(a) except (i) warranty and maintenance work and repeat customer business

for the former customers listed in paragraph 4(a), and (ii) work for a public entity in

Idaho that is put out for bid among qualified contractors. When doing work falling under

these exceptions, Gem State Roofing, 1110., shall not display signs or otherwise display

the name, “Gem State Roofing,” or any phrase that is confusingly similar, except that it

may use a vehicle displaying the name, “Gem State Roofing,” so long as the print is not

larger, brighter, or in any way more prominent than that shown in the attached Exhibit D.

a. Wells Fargo Bank (in Shoshone, Idaho only), Tonya White (Twin Falls

County), Mike Blank ('I-‘win Falls County), Mitch Matteson (Twin Falls

County), and John Ward (Valley County).

5. If either party receives a request for work that it is prohibited fi'om perfmming under this

Agreement, it Will direct the person or entity requesting the work to the other party.

6. It is understood and agreed that this Agreement affects the parties’ respective rights only

in Blaine County and the counties listed in subparagraph 2(a). No agreement is reached

regarding the parties’ respective rights outside these counties.

7. Neither party shall oppose the other party’s state of Idaho trademark registrations dated

May 2, 2002 in the case of Gem State Roofing, Inc., and dated December 29, 2004 in the

case of Gem State Roofing & Asphalt Maintenance, Inc. Gem State Roofing & Asphalt

Maintenance, Inc., agrees and consents to Gem State Roofing, Inc.’s concurrent use and

registration of thc word mark “Gem State Roofing” efi’ectivc in Blaine County; Gem
State Roofing, Inc., agrees and consents to Gem State Roofing & Asphalt Maintenance,
Inc.’s concurrent use and registration of the word mark “Gem State Roofing” effective in

the counties listed in subparagraph 2(a).

8. Except as otherwise provided in this Agreement, this Agreement is solely for the benefit

of the parties hereto and no other person or entity is entitled to rely upon or benefit from

this Agreement or any term herein, except by a writing Signed by all of the parties hereto,

or as stated in paragraph 13.

TRADEMARK SETTLEMENT AGREEMENT - 3
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9. The waiver or failure to enforce any provision of this Agreement shall not operate as a 
waiver of any further breach of any such provision or any other provision herein. 

10. This Agreement (including the Recitals, all Exhibits attached hereto, all of which are 
hereby expressly incorporated herein by this reference) consthutes the entire agreement 
between the parties hereto with respect to the subject matter hereof, and supersedes all 
prior understandings, if any, with respect hereto. 

11. If any litigation or proceeding is conunenced between or among the parties or their 
representatives arising out of, or relating to, this Agreement, including, without 
limitation, a breach of any covenant, condition, representation, warranty, agreement, or 
provision of this Agreement, the prevailing paity shall be entitled, in addition to such 
other relief as may be granted, to have and recover from the other party reasonable 
attorneys' fees and all costs of such action. 

12. The terms of this Agreement may not be modified, amended, or otherwise changed in any 
manner, except by an instrnment in writing executed by each of the parties. 

13. This Agreement shall be binding upon and shall inure to the benefit of the successors, 
assigns, personal representatives, heirs, and legatees of the respective parties. 

14. The provisions of this Agreement shall be construed and enforced in accordance with the 
laws of the State of Idaho. Any action for breach of this agreement shall be brought and 
litigated in the dist1i.ct court of the state ofldaho, in the county in which the alleged 
breach occurred. Time is of the essence. Each party hereby acknowledges, represents, 
and warrants that (i) each paity is of equal bargaining stTength; (ii) each party has 
actively participated in the drafting, preparation, and negotiation of this Agreement; (iii) 
each paity has been represented by its own legal counsel; and. (iv) any rule of 
construction to the effect that ambiguities are to be resolved against the drafting party 
shall not apply in the interpretation of this Agreement, or any portion herein. 

15. Each party to this Agreement wanants that it had independent counsel review the terms 
and conditions of this Agreement, and enters into this Agreement knowingly based on the 
advice of independent counsel. Each party further acknowledges and represents that it 
fully understands the meaning and ramifications of this Agreement, and no implication 
shall be drawn against any party by virtue of the drafting of this Agreement, since this 
Agreement was drafted by both parties. With regard to the drafting of this Agreement, 
each party shall bear its own attorney fees and costs. 

16. Each party has the requisite power and authority to enter into this Agreement, to perform 

TRADEMARK SETILEMENT AGREEMENT - 4 
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9. The waiver 0r failure t0 enforce any provision of this Agreement shall not operate as a

waiver of any further breach of any such provision or any other provision herein.

10. This Agreement (including the Recitals, all Exhibits attached hereto, all of which are

hereby expressly incorporated herein by this reference) constitutes the entire agreement

between the parties hereto with respect to the subj ect matter hereof, and supersedes all

prior understandings, if any, with respect hereto.

1 l. If any litigation or proceeding is commenced between or among the parties or their

representatives arising out of, or relating to, this Agreement, including, without

limitation, a breach of any covenant, condition, representation, warranty, agreement, or

provision of this Agreement, the prevailing party shall be entitled, in addition to such

other relief as may be granted, to have and recover from the other pafiy reasonable

attorneys’ fees and all costs of such action.

12. The terms of this Agreement may not be modified, amended, or otherwise changed in any

manner, except by an instrument in wriIing executed by each of the parties.

13. This Agreement shall be binding upon and shall inure to the benefit of the successors,

assigns, personal representatives, heirs, and legatecs ofthc respective parties.

14. The provisions ofthis Agreement shall be construed and enforced in accordance with the

laws of the State of Idaho. Any action for breach 0f this agreement shall be brought and

litigated in the district court 0f the state of Idaho, in the county in which the alleged

breach occurred. Time is of the essence. Each party hereby acknowledges, represents,

and warrants that (i) each party is of equal bargaining strength; (ii) each party has

actively participated in the drafting, preparation, and negotiation of this Agreement; (iii)

each party has been represented by its own legal counsel; and (iv) any rule of

construction to the effect that ambiguities are t0 be resolved against the drafting party

shall not apply in the interpretation of this Agreement, or any portion herein.

15. Each party to this Agreement wanants that it had independent counsel review tho terms

and conditions of this Agreement, and enters into this Agreement knowingly based on the

advice of independent counsel. Each party further acknowledges and represents that it

fully understands the meaning and ramifications 0f this Agreement, and no implication

shall be drawn against any party by virtue of the drafiing of this Agreement, since this

Agreement was drafted by both parties. With regard to the drafting of this Agreement,

each party shall bear its own attorney fees and costs.

16. Each party has the requisite power and authority to enter into this Agreement, to perform

TRADEMARK SETTLEMENT AGREEMENT - 4
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its obligations herein, and to consummate the transactions contemplated herein. The 
execution and delivery of the Agreement by the parties and the consununation by the 
parties of the transactions contemplated herein have been duly approved by each party. 
No other proceedings on the part of each pruty are necessary to authorize the execution of 
this Agreement and the transactions contemplated herein. 

17. Each party hereto, for itself, its successors, legal representatives, agents and assigns, 
remises, releases, acquits, and forever discharges the other party hereto, its successors, 
legal representatives, agents and assigns, and any and all persons acting for, by, with or 
through or in any way on behalf of them, of and from any an all costs, expenses, claims, 
controversies, demands, damages, losses, liabilities, actions, and causes of action of every 
and whatever kind, name or nature, known or unknown, either in law or. in equity, on 
account of, arising out of, or in any way growing out of the infringing use or claim of 
infringing use of the GEM ST ATE name or mark in any way prior to the date of this 
Agreement. 

18. This Agreement may be executed in any number of counterparts, each of which shall be 
deemed an original, but together which shall constitute one and the same instrument. An 
executed version of this Agreement which has been signed and transmitted by facsimile 
or other electronic or mechanical means shall be deemed an original. At the request of 
either party, the parties will confirm a facsimile transmission of an executed document by 
signing an original document. 

DATED this ___,b{C4-=Q __ day of {fe,,,/()}Jf:',,,C_, 2005 . 

-.£.~=~'t,4...-1--..£-...==<.,..~c...L..::.-~
M i 1elle Flynn 
President of Gem State Roofing & 
Asphalt Maintenance, Inc. 

DATED this _____ clay of ______ , 2005. 

Rick Silvia 
President of Gem State Roofing, Inc. 

TRADEMARK SETTLEMENT AGREEMENT - 5 
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its obligations herein, and to consummate the transactions contemplated herein. The

execution and delivery of the Agreement by the parties and flue consummation by the

panics of the transactions contemplated herein have been duly approved by each pany.

No other proceedings on the p211 of each pany are necessary to authorize the execution of

this Agreement and the transactions contemplated herein.

17. Each party hereto, for itself, its successors, legal representatives, agents and assigns,

remises, releases, acquils, and forever discharges the other party hereto, its successors,

legal representatives, agents and assigns, and any and all persons acting for, by, with or

through 01' in any way on behalf of them, of and fi‘om any an all costs, expenses, claims,

controversies, demands, damages, losses, liabilities, actions, and causes of action ofevery

and whatever kind, name or natLu‘e, known or unknown, either in law 012m equity, on

account of, arising out of, 0r in any way growing out of the infiinging use or claim of

infringing use of the GEM STATE name or mark in any way prior to the date of this

Agreement.

18. This Agreement may be executed in any number of counterparts, each of which shall be

deemed an original, but together which shall constitute one and the same instrument An
executed version of this Agreement which has been signed and transmitted by facsimile

or other electronic or mechanical means shall be deemed an on'ginal. At thc request of

either party, the parties will confirm a facsimile transmission of an executed document by
signing an original document.

DATED mis_ g0 day of 40742554: ,2005,

Ml 1611c: Flynn
/J

President 0f Gem State Roofing &
Asphalt Maintenance, Inc.

DATED this day of , 2005.

Rick Silvia

President of Gem State Roofing, Inc.

TRADEMARK SETTLEMENT AGREEMENT ~ 5
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p. C: 

its obligations herein, and to consummate the transactions contemplated herein. The 
execution and delivery of the Agreement by the parties and the co11sununation by the 
parties of the transactions contemplated herein have been duly approved by each party. 
No other proceedings on the part of each party are necessary to authorize the execution of 
this Agreement and the transactions contemplated herein. 

17. Each party hereto, for itself, its successors, legal representatives, agents and assigns, 
remises, releases, acquits, and forever discharges the other party hereto, its successors, 
legal representatives, agents and assigns, .and any and all persons acting for, by, with or 
through or in any way on behalf of them, of and frpm any an all costs, expenses, claims, 
controversies, demands, damages, losses, liabilities, actions, and causes of action of every 
and whatever kind. name or nature, known or unknown, either in law or in equity, on 
account of, arising out of, or in any way growing out of the infringing use or claim of 
infringing use of the GEM STA TE name or mark in any way prior to the date of this 
Agreement. 

18. This Agreement may be executed in any number of counterparts, each of which shall be 
deemed an original, but together which shall constitute one and the same instrument. An 
executed version of this Agreement which has been signed and transmitted by facsimile 
or other electronic or mechanical means shall be deemed an original. At the request of 
either party, the parties will confirm a facsimile transmission of au executed docwnent by 
signing an original document. 

DATED this _____ day of _____ __.. 2005. 

DAIBD this 

President of Gem State Roofing, Inc. 

TRADEMARK. SETTLEMENT AGREEMENT - 5 
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its obligations herein, and to consummate the transactions contemplated herein. The

execution and delivery of the Agreement by the paidcs and the consummation by the

parties ofthe transactions contemplated herein have been duly approved by each party.

No other proceedings on the part of each paxty are necessary to authorize the execufion of
this Agreement and the transactions contemplated herein.

l7. Each party hereto, for itself, its successors, legal representatives, agents and assigns,

remiscs, releases, acquits, and forever discharges the other party hereto, its successors,

legal representatives, agents and assigns, .and any and all persons acting for, by, with or

through or in any way on behalf ofthem, of and from any an all costs, expenses, claims,

controversies, demands, damages, losses, liabilities, actions, and causes of action of every

and whatever kind, name or nature, known or unknown, either in law or in equity, on

account of, arising out of, or in any way growing out ofthe infringing use or claim of
infi-inging use of the GEM STATE name or mark in any way prior to the date of this

Agreement.
'

1 8. This Agreement may be executed in any number of counterparts, each of which shall be
deemed an original, but together which shall constitute one and the same instrument. An
executed version of this Agreement which has been signed and transmitted by facsimile

or other electronic or mechanical means shall be deemed an original. At the request of

either pany, the parties will confirm a facsimile transmission of an executed document by
signing an original document.

DATED this day of , 2005.

Michelle Flynn
President of Gem State Roofing &
Asphalt Maintenance, Inc.f

DATEDthis Z E

A
dayof wbeszoos.

mac Silvia

President of Gem State Roofing, Inc.

TRADEMARK SETTLEMENT AGREEMENT - 5
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EXHIBIT A-AFFIDAVIT OF MICHELLE FLYNN 
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STATE OF IDAHO ) 

COUNTY OF ADA ) 

1vlichelle Fl.ynn ba,•ing been first duly sworn deposes and says: 

l . I am over the age. of 18 and competent to testify ,md mJtkc the following 

statements bflsed on my own personal l,.110\ylcdge. 

2. I am the President of Gem State Roofing and Asphalt xfaintemmce; 

foe ., a duly incorporated khtlto Corporation. 

3. l am the custodian of the hnsincs$ records for Gem Sratc Roofing an(l 

1\:;pfo,It Maintc;n.mce, Inc. 

4. l have conducted a review of rhe business records for Gero State 

Roofing and Asphalt Maintenanc,\ In,~. fol" the purpose of nscerraiuing 

the extem of the work undertaken by Gem State Roofing and Asptrn11 

lVfainlcn,~nct, Inc. in the \Vocid River Valley, Idaho d\11-ing the three. (~ j 

year period from .May 26, 2002. through M.ay 2.6, 2005. 

5. l found the following documents thul n.te alta.ched herero which reOecL 

thf', jobs that Gem State Roofing and Asphalt: lvfoiutcnance. in i'acr 

pc,rfmmed during the aforesaid period . .Sa.id al:iacbcd records rc!kct thv 

profits that ,vere made from said jobs. 

6 . After a se:trcb of my business records during this three year pctiod, 1 am 

confident Lhat tlmre were uo oLhcr jobs performed by Gem Srnre. 

A.FflDAVJT OF MlCHELLE FLYNN - P.t.\GE l 

[IS 27 -2un5 FRI 01213 FAX 55301;! ANGSTMAN LAW PLLfl

STATE OF IDAHO ')

COUNTY OF ADA )

Michelle Flynn having bccn first duly sworn deposcs and says:

1.

50

b)

px

I am over the age. of 18 and ccmpetam to testify and make. the following

Stawments based on my own persona] knowkdgc.

I am the Pxesidem of Gem State Roofing and Asphalt Maintenance.-

Inc., n duly incorporated Idaho Corporation.

I am (he. custodian 01" the business- rccords for Gem State Roofing and

Asphalt Maimcnancc, Inc.

I have conducted a review of rhe business records for Gem Sxatu

Roofing and Asphall Maintenance, Inc. for the. purpose of Escermiumg

the Extent of Elle work undertaken by Gem State Roofing 21nd Asphall

AIIainmnancs, Inc. in the Wood River Valley, ldaho during the three- (3)

year period from Mav 26, 2002 through May 26, 2005.

I found the following documents that axe auuched hereto which reflect

the jobs that Gcm State Roofing 21nd Asphalt h-Iflintcnancc in 1":ch

performed timing (h: aforesaid period. Said attached records reflux: lhc

profits that were made from saidjobs.

After u search of my business records during, this three year period. I am

confident that there were no oLhe: jobs performed by Gem Skate.

AFFLDAVH‘ OF NHCH'BLLE FLYNN — PAGE I

000243



11:5 !'7 .::irn':\ F!U (I.J:lJ FA.'i .~5~10117 ANGSU!A): L>,\r PLLC 

Roofing ,wd Asphalt Jvfaintcnance, lnc. iu tl1e;: Vlood River Valicy, 

Idaho. 

7. At present I have one pcllding job in the Wood River Valley tliat. h<1$ 

been estimated but no work has commenced. Th~: antici-pattd profits 

from our$ 13, '2.20 estimate is approxiniatdy $3,000. 

FURTHER YOUR AFFLANT SAD'H NOT. 

DATED th.is 4 day of May, 2005. 

,'\ffl.Or\VIT Of MKHBLJ.E FLYN!'i - PAGE 2. 

'7 2W5 FRI UJ:1-3 FAX 35.30117 ANGSTMAX LA!" P_LC

Roofing zmd Asphalt Maintenance. an. in the Wood Riven: Valley.

Idaho.

7. At present I have one pending job in the Wood Rival- Vallcy lhzu. has

been esflmated but no work has connncnccd. The anticipated profits

from our 3 13, 2’30 estimate is approxirriatcsly 33 3.000.

FURTHER YOUR .AFFIANT SAITH NOT.

DA‘I‘ED this 22,2 day of May, 2005.

,

,fl/gQZ/fi: 7‘43, m/iézr)
M/ichclle Flynn, Affianr /

wSworn tn and subsumed before mc 1111523 y 0f _ . 2005.

‘otary Public.

Residing At: KEV“.
My Commission Expires: offing vo‘)

DATED thisZpZday of_ ,2005.Y—gm
.r )HN

‘

LIVAN‘

MEIR: VD." OI? MLCHELIJZ f-‘JLXNN — 19mg 2.

1mm m.”
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K.cll)' FJ.aara, CaJJed office. I ctlways <111.nvitr k,e phot1e." G-a11 State 
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«£2593 and may b: subject le 107% affix. Malmarm: ranked.

Any nkemfiun w dcziutim mm ulmr. spadfimfim involving nth: arm will 17’: m:ncwlualy “rm
vmum«6m, and will bumm ml: chum: mu mu! aim: {ha tdimm. AH uacmmk camingcn
qxnxnifiausnrfiphusluyundourcanuoL (mewiacunyihnnndv5:rnecua§%1nmuuxnupoa
nbercvvfl: VYOflancflbtbnuxzuvfi¢nandEwbficlflfldlkyhnuuuxcnnabovcxkau:beflflanaulby
Gm Slim: Roofing.

W: 10:9,: fcmurd m dam; {migmxs‘k‘z yam

TOTAL swam

‘IGNATURE

000246



n~ 27 ·2D05 FRI n1 : 13 

Spiing Condo's 

MaterinI: 39,221.98 
Ply wood and other: $12,S53.07 
Subcontract.ors: $9,550,00 
Payroll: 11,451.12; 
Ta>~es: 4936.34 
.l'erdium: 2,520.00 
Hotel; i ,440.00 
Other fee ' s dump: 1098;20 
V~hicles: 2,500.00 
fosurauces: 2,817.75 
Vehicle fosUr"<illcc: 498.00 
l.inbility: 700.00 

Otuer business CK{l-'.mses: 3,000.00 

... .. ~ ... ~ • • .._,._, V t U .1 

frpfit; 11,550.54 which p4y otl11.1r e>.:pense occurred ov~r ti.n:ie - - . - ., .. -. I 

~ ,.,u ;1 - n 1:.:! 

r - l 
n: ow was. Fm nmlts'mfiy': 33550 A&Gsnmx Law PLLr: 53mm 2'1 12

m.”- ..~,\.. uzuz {a‘\

Spring Condo‘s

Material: 39,221.98
Ply wood and other: 317785107
Subcontractors: $9,550.00
P‘yroll: 11,451.12

Taxes: 4936.34
.Perdium: 2,520.00
Hotal‘. l_440.00
Other feds dump: 1098;20
Vehicles: 2,500.00
Insurances: 2,817.75
Vehiclc Insurantnz 498.00
Liability: 700x10

Other business exgmnses: 3,000.00

Prpfit: 1 1,550.54 which pqy 031191“ Expense 056nm: over time.

000247



Lt.u.l.•o.:-• 

---·----·-

.-\l\GSW.JS u.11· Pll.C 

.:1..LE 
r:::..£.Jt:.~!::t.:l'f ;.::Nu c_1_1f'lF 

er 3f 

1:"1.rs. Lir,ton, The snme es KcUy Hemm oallccl office {vorked ,vith her for a rnontl1 lCJ get I • 

scheduled so tl.12.t her roi~b<1nd r-.ould he. thr.re. •

1

. 

Mttterlal; S 1,256.74 
Payroll: $.2039.83 
Tax;x;: &699.04· 
Jnsumn.ce: S562.58 
Vehicfo$: $210.0C 
Subcontractor foremen: $S75.00 

Profit; $743 .81 

:2007 ·01~ 

i-::.-:.1::s tJ / .... ::;·;1 
[' . E 

05 .:/' Zmfii FR! [1-1115
- v. -v. mu. .1

ANGSTMAN LAW PLLC

ELLE
.__....._ .__..4._.._ ...

ru’nntm-I PHI.) [J_Wl- ’

Er 9E {#51

Mrs. Lipton, The same achlly Hem mulled ¢ficc *vorkedwith her 1b:- a month lo get

mlmduiod so that her bumbzmd would be thm'c.

Mmedni: S 1,758.74

Payroll: $2039.33

T3205: $699.04

Insurance: $562.58

Vehiclus: 52110.00

Subcontractor Fammem $875.00

Profit: $743 ,S'l

000248



L !>l.l\ME / AOORl::SS 

l'<!:t$. Liplm1 
:;5,\'.iO Ml'll:lc Vn!lcy !)t . 
. Bl;iom Fr:itd Hilb, Mi 48Z02 
:.M8-642Ci.i5"J.9 Hr.!. l4S-5,~-529,r. cill 
.ws-1»u;o1 Xcb:ln11n 

-···· 

CJl:SORIPTION 

We b=b}·pw,= to (q'ni.,~ :ill !h: m.."<t~\i:llllcl pai'~ till '!be Jl\\,<rr w.,.;=r 'ib;-\J)Oamipl'cticro.of 
lhel'O(l[sy!il'Jl11lV'.<iON. \%~\<,n, Ketc1ultn fd Cl1~~.h!;~ 

I. 'l:e<:la{f C'~ 1wf :'j-,;imi lc;1 ply 'll.'oo:l ckxkfus. 
:2. J.~ 1/L hleh ~~Vtty l.,o.>,;t\ 
?.. lnsl.'IU .ro-{lle r,ty:111~1l1i¢a'Jlr ~tf.tcll"Ol1flly.l!c:nL Use ~g copirig ~p. 
4. J..om:r!Zcl:<1'11.=.'=.. 'Insinll ~Inola ply will1 ~ llll!tnhrotm:.f ~t,sl(;(. 
5. Exi:lu.'llt..i'. l'ly wood rl~iilt) lmlr.iti}" .t=l lo ho n)f>.l<IQ::d. Thi:! will 1.t<>l ~ til'm 1<11fjJ ol:l roo! b 
n-:no11~ l'/5; 9.'0C>.1 ~t iu SSS.00 f,l!l' n.'<!cf. 11\'l:t ccct of esiiro~t.e ~i,a will be Mti GrGt. 
Teet)= ru..·<.uotiu:;b.uc w:rrrnrtty: O;i :mJgl(;pty th4 i;;,nc:Q.llmull: l'UfS'1T.aQ .o:,I; . l:rr, 
All 1Dlttd3l is L=r:17:U"A{ TL'I b:, 11.npecilic.d, ~1:1. 1M ,IUXIYC"\'\Vl'k:lo be:. :x;;i'aro:cd ~l l\COCltd~~.c.-: with. tl;<i 
sr-ccitl,:,nfo~ ::\lliroi{la·l for ab<,y~ we:tk Mileo.'ll{ltei.cd lh ,i ~,liuI V/Qr~JU\l~c \I\~, 

i'¥,t:ut to l>:: t.'\b:x: the:: ~me rhy tof ()QC1plAAa. lCII= olOC!'i','i_!-c ~ l;)y Gwl J;10 lwot'U!ll. Oa12 
l't:fut.~t() fa .sl.?1o.:d ii b:m[i)<);\ o blrlai.ng c~ Any o.=h of t0.1!rntl v.~'1i rt$tii{ ii; 11mittlin= c!tar,;,i 
cf2:\% imdmi,yb:,rubja:t·{o 100~{. of th,, tor.!.l =l·v.C Ui.c conmi..--t I 
Ariy ai1es111i<m <:Ir do-;;_lmtln 6:atn al~ ~t;;,l.ion.s fovolvlng Dlll,,; ~"Is, will bcf<e.'"llf.?d oojy ~1 
-.;u\~ ~~::;_. and \\lU ~e 1m c;,-tro. cl:ru,;e = l/XlQ. ltbove Uv.: cstilIW.l<=. All-tr,rctmcms <-'?lllDl<'.,.t:Af. 
U(JOn~x:curcm.c o:·cldny;; ~nd Q::t" =itrol. 0,.111<:.to =:r !iro UTJ<l lll!,,;rnca::~;e;:y lnn~cx, '1pQn 
IIIY.IVO'l'.'C:i;. WCo'l:!nc:r/:; C'.onipo,:s1lfo~ :<nil 1\lb[ic Li~'t1iliiyJ$llr".mc.:: G1 ul-cyrc wlvk to bG !Jll;cn om L1· 
~l Sllllc:Rt-t-fing. 

>iG l 

,on~. 

[8(1(1$ l.ll~ 

t-'.'3.(~':: DtV f.~~t 
F·7 

·-1 
6,200.0:) 

'--~------4--_ _l _____ J 
TOTAL 

"
EGGS FRI Il-lzll! FAX $521!? ANGSTFEAN LAW PLLC

. - —. . v- .» l “IL“ —‘~J ‘I NIW' "-l_'.‘|f
‘

_LLr-: ,
2r 36 rye;

E: J'v“

L153 6.5 WE EH23

DATE ESTTMA'IE w'

514G034 5812

MM; :AnoREss

Mrs Lipton

3950 mafia vnnq 5r.

Elm Fcild Hills, M“ 43302
248-642-552." Hm MS—SM-SZQI an
33315-2601 Kcmlmm

,'

'

DESORIPTION Tom.
Webm-W to fm‘ an m4 maima‘ kmdpa‘féémnflmc1M mummy bribe mmplczimuf‘
ihemi system M460 N. “'me Rfidwm 7d Clbr’ufi‘mdhfzc:

I. Iw: ptrmdrfingmofsyfimm plyvv’ood dafiug.
2. Luau 1/2 inch mvezy hams
2 Insmlx sing: ply mmmhflly Mmdmfwcm. Use bidi'ng wpin'sm
4. Lunar dcnkm baa: Ml! sinclepb' with mm metal mam! 11mm. ofizmn‘z)

5. Ewludm: Fly wood (Ming lint mybccd m Mthd. Th'ux “511 no: 5:an until old mot i3

mums. 1’15- mfi wot in $55.00 m‘ slut am cud nI-fiimmcyau will be mn'End Em.
Tmyw yunmfixnhm:“um 0n fl'ng‘c 91y du'l‘ is mama marrfficm mbm (3:.

Ml math! is mmmmim be MMud, 3nd lha abut: \wxh 10 b: Mama: iii awardanm with 1B6
Mentions flbwiuai fa: above wwk mdmmdw 1h a nmmnl vmrzcmu 'c mm
Feynman b: mad: m: same day ufmmfiafianmum mhmimmm! by Gem ..

a Rooting. Once
mfimnlc in dang: il hm n Hfingma. Any Imam Gimme! wiii smfl i: nmim'mnm eluarg:
cf2$% and my12mm (o INK- ul‘ the lord warn; mu mm-t

Any a'umaum m- dcvimim‘ rmn aimsMafiam involving mu mac; wfl) be awful oniy m1mam mm; mdwiu Mam :vtmchugc marmdabovc u-J: Gaul: All- ccmmés cmt‘mguu.
uoonaecidm wddnya beyond oar moi. Oxma-io «m-fimamd nflzcrnwméylnnmccm
nbavo min Wanner: Campmmlion and mbb‘: Linhflizylnamcc m ukwo u vkm b: taken out byGem Sink: RL-afing.

We MK: fumnrd In dam. krasinm with you.

TOTAL swam

n lGNATURE

000249



....... v · 1v 1 

[Qo1u · 1.11'.! 
p~2 

I.JAME/ .O.DDRESS 

1\d l'Mc..'tl MHi111e1J!lD~ &!\·lees 
,\tt~o!I: Scott S1\cc1: 
P,O_ Box: J?22 
Kctcbfltll ld S33-i0 
'l1Q-l'Ti3 iS&-Z242F11x 

D1;$CRIPT1Cl'1 

I 
\ 

I 
l 

Estimate 
1-·- ---;:-i 
I DA1E !:ST~~T~_: __ I 
I <;[7 rl.003 36(1-1 \ 
L_:'._'.. _ _____L~-----i 

TOTAL -------------------~--------,-;.--------+-----·· 
We h.. .... d,y J>{('f~..c to furnish all th~ wz;terinls o,nd pmb:m !lll the·lat-.ar 11=,J' for \be (>.)UlpktiDll of 
roor:;ys\Ol\ ~, Sprln.~ Ctmdo's li.x::ncd ::it l.2S Ho...,.i.rdl(clcl1um. !d 833'10: 

1- Teti!' cfftilc roof to C1<isti11& d,,'.!cl:_ 
2. Rcmov~ ~ll <'.:4Stins tile roof r.aikr and curb$. 
3. In-=11 ic<: Md v.mct shield to <:ntirc sub :rtrnishl oq>l)' wood de.:;k. 
'1. Ili:bluld cric.\ct at d1im11¢)' ca= on l.~.gc: btiildin,:; whm Sile pipts clclstins fur Grcp~1;e ;,,i"'1. 

5_ Ri!IX\oV~ m:d rcb;>il.d Boston ,o <:oae :ill ncwf,fi):11>t,:1.. l3ortortis .roof vo!tllwt.it'n syste:n. 
6 ~1 :tll :new piJX! !la.'ihi>.ig.,-~'ilh -~- P!uu1billg l)iP<,$ to b¢ fscdri'.S~ by pl · W-
7. Euvruopc rul o.>unw. f.l:Jsluni;s nt!il.-ylights :md c1•e arc:,:; with ice t1nd w.iter $liibia. 
tL In!,u!ll drip edge itrounc! l!lltir1ipc:nm;:tcr rul!i et tcarilirntions. t 
9. Apply lilly ym urcl1ittctural "'ll.iuglc cilher .Elk Ot Ct:rtiu!Jx:d to entire ~-ut> srrai l :rurf'~ .mo I!o"1on 
IU-c.lI !op Wld boUort>~ 
!O. &.1rn co:rt for apgrult to :Prcsidenticl Shake ·JL Chll!'c$I Blac}:, 
l 1. R<<1fsystcm to be high wind nnil!:d or six n.iiltd 
12. Job siti; ~cty bj_sh profile. 
~3- IostaU ~vc. h1md=i snow cliP3 to rNf s.y;lcru~ Fi.w: howlrL<'! ~uld ha mllit'i.'\nt. I( 1,000 .tire 
instal~ttl pnc,: 1s Sli,000.00. for !iltcen hundred :.9,000,00_ J 
t,1. J;>.cofih8 ~uit lhrou:;h c!Ly o(Kt:t~bum. Projc:,c.t 1o lss! upprcr,tin:~tcly H-31 uays: Wi!:!ttlmt 

r,:nnitling. I 
.l\.l(COU\t~ 1D op:9-;,.de SDS High P11:ifilc lUdgc lo l.u_IY., 1idgc &1d~es w:tr,es mctal &tp <'-OgC. Ded11ct if 
ll,\L ~~'cpte-d Cl\ rake S~,450_ 
Alt=iatc im rwf .ricing tU1d ,;o; uc,- ujm_ R=ovc: :md rcp!..~cc for pn:,pcr ir.sl:µfati q ~f c:ou111l'.f :ilasbinu , 

Plumi,iil!; pis=, llC<Itin.s pipc!J, a11cl ~ust plpt, I~ting roof w b.:: r.ct'.U!\.'d nod cbuill by h~illm,<; 
-'lld plU!llbin& C-Om~n)'· (km Stille RooflDJl i!; .not re.1)\)115ili!e for tlili p!m.1c of\'"" : . 

~5-0() 
,1,10,,_0(J 

('4,9·;5_(){) 
4,700.00 

.1,000.00 

l,062.CO 

l,7)..:\.00 

w;as.0\1 !l.lld iccnnd v;~tcr shield 11ot t(l C?:i.Cted, 1 
. A.ny unloi:".:-cc:;1 c.irc:umst:ilY.'~ urtd<'! rwf &c;k u~ mellll will !=me ,m .::,;Ira coot olcr contrnc.t. ___________ _J 

L" Jo..,k f<;rw~rdto t!owg hu~i1Jcs:s wim yilu:·------------ \ lTOT AL ---------·1 
SIFNA11JRE ----- - -·- ·- ···---·--·--

Paga 1 
\ 

I 
I 

US I 3:305 FR} "4:13 FAX $530. fiasnm LAW I‘LLC

NAME l ADDRESS

Advanced Mainlanmcc Schick's

Allmfionz Sam Shock
PxO. BOX 3721

chbnm Id 833-10

720-1773 788-2242 Fax

‘_-.v ~ ... u'xol
@011) Iu‘:

n’f'

E&tim ate:

DATE ESTIMATE :6

ENEOUB 3604

Dascmpnom' TOTAL

We hauby wows: to Runish 0.11 Lbs materials am! Mam: all 1h: labor mummy for

root‘smm 2‘ Springs Condo's lcmz-xi at 125 Howard Kdd‘um. Id S3340.

. Tm: cfl'n’Ic mefm existing dad;

. Remove all misting me. roof raila'aml clubs.

Inna“ icc and “1m: shield tn waresub wnigm orply wood aw];

. Eumapa n11 muulr Mung: «t slaligms um! ova Areas valh ice andWale slu‘ili

. Ml! drip edge mound culim‘paimcx'a mad m tcmfiuufions

. Applyfifiy ytar umhimchu'al shingle dmcr Elk o: Cufinlwd-lo mum sub mi
mm mp mud houum,
10. Em cont fer upgrade (o Pruiémb‘ul Shaku‘l'L Charcoal Black.

H. Rcofajstcm to 'oc high wind nnflcd or six named.
)2. Job sill; mfob'hjgh profile.

13. Install fn-c hundzufi snow clips to root'sys‘ML Fivc hundred simuld b: mificit .nL

mled prim is $6,000.00. For Imam hunfied $1000.00.

wmccumaynlar—

pmuing.

11-31 L’téqfiu'l un mkc 53,450.

And iccnnd vmlcr shield not to mead.

and plumbing company. Gm Sum: Roofing i: um m—mnsflfic fur mi:- phasc of \mr :.

. Rebuild cricket al chimnc) ch:won 1mg: building when: six pips esdsung for fireplaw mm.

. Ramon mzdxcbmm Baum: :o cont: all ucwpmduot Bomnis marvmfimion cysznn.W1 album pip. flashm; with caps. Plumbing yipcs lo be audmsad by olimflxr.

14. xwfing pemm through city ormicbum Prujecx (a last upprma‘malcly 1-1-31 mus wmflmr

Alinma I: tn upgmd: SBS High Profile Ridge (a hip:- xidgc mldmlm \‘asa metal drip edge. Dedud if

Almanac m: morsiding and comer trim. I(uravc and xwmoc for pmpq' ir-stgllaficu ofcoumr: flashing

Plumbing pipes, nmfing pipes, and maust pipe jamming xoof m bc sawed mm cbuilt by hcm’mg

Any woman circumstances under midtck ur main! will become un «mm cost o er comma.

lhc' compklion n!

zurga'ccund B0510“

KLOOOM

57.5.00

4 ,ZIKLOD

64,975.00

4,700.00

3,000.00

l ,062.G[\

l (125.00

10275.0(!

w: Xaal: {cnvnrd m doing busiucs wim you.

SIGNATURE

V
P2931

000250



~!AMI: I ~\ODRESS 

.Ail\•.111ctd M:iintt:ri.= Srn'iceG 
Al\!!ntil)C: Scott Shock 
i".O. Bo."37.i:'.i 
~ld83340 
7.!0--17/3 7S~-2242 Fux 

- -· .... ~ • _, .... .... · 1 .... J 

\ !--------~- . DESCRIP __ T_.l_O_N ________ __._ __________ _ 

(kin Sl(\Ce Rooiiilg \o ~ xn full cout.'lct. v,~tl, guttin· contrlld,;,r, ¢]~\ conlrect. k u11y ~'11\Js l!!: per 
hestln1: Mri pl\nnllins on rooi system. J 
Gem St.~lc Roofll'+: scape ·of roof co.i1si..m.:ticn. · 

All d.."1111> to ro,1f syst= mel!JI, c-.,i~-tiDg :xim,• brucu~. til!! root; ru.td sidfus far 1 . . , inshtll.suou. 

All si:duie, cri.m, .:tnd Boslo1i rel.>uild t,y ·Gc:;m Su:tc ltoQfiag. Alty cicd:i11g or struttut dsJiinf:c \'more:ccu 
wi!J t.lr-0 he e.-<c.-~u,-.5 by C-i!Ol Slillc R.oofinS in v.'Jitlns of clt.im{l<> wdcr. l 
In.sul~llou of ice twcl water shizd, counter Jll,.sb:ing, drip cd2,~. si.-ylight fl!<S.'rings, wn !!!!Slwii;s. valley 
)t'.J:tci, [OoUllg. vrooucl, Prc:;:idc:o\i:~ n, Llft;ti01c :s.li.iuglcs, cl er.II.ion ridge SBS ~c,;! high "('(OfilC hip 

1 and ridge ,-oJw. Chnri;o;i1 l3!ack roof and riclge. 

D<>ruo ciickr.l bcltl.nd l!tr.1:c fir.,.;lecc flue t11e.'L :Rebuild c:-kl:e\ (r;,r proper droi..'ll!i;e, 

().;ea' imi.!cl fraatc woii< i>l'<!\"c t;l..-yligb.t Clt =,t bulldi.t\.~ Wt?..~ Slcic of ;o-:,f for prop::. l.l!-~<;tiop of cew 
roof ,ry.tmi. . 

El~·ntiou Jidg~ oa life thnc, w:1rl'Ul1!oe life of v;-arrn11\<'~ of mof z.)>stcm field. 

Any ~e,;:k ~r. plyWv'.xl IL'1IIOVC Md.rc::pll1C(l $50.00 ~ s]1ect ;ll & 3~.S W(ln;\ C1'f" sr.en.'\rio, ;ill J\C\I' 

~s1s,m.oo. I 

~~Oli 0 1 '.!. 
t-"' . :~ 

~--~ ~-2"0~'1. I 

I 

12,6110.ot, 1 

900.1.lO 

l'/5.iJO 

Pre;, s,_,kri\im mctn! on 1~·u:apcJ wa.115. Pro-.su.cc \\,t.Sh n1ctal, µr.mcr Seal r.co·lic ~,,JI ,wi !)fun! 
elD!itoml<fic p:unL Tw~h'C hour; i:.llo:. 

Pl~, p.u11!. Nol to cxa.'¢J. _________ _J 

[

Wc!~ol:" f~\':trrl t(> <.\1ir.z bll.$ll:~=~ "1th you . 

---- ·----
_\ _ _ J-~oTA~ ----·-· _] 

I 
I 

SIGlr.TlJRE 

I 

\ 

I 

£15
'7 ‘20“?! FRT 9111.3 Fax 5530117 AfiGSTnAS LA“ PLLC ——w’ v“”

NAME I ADDRESS

Advmcad Maintmnnm Smicm
Aumtion: Sum Shock
EO‘ Box 3722
Ketchum. Id 83340
720-1773 758-22182 Fax

u nu)

DAI‘E

517/2003

DESCRIPTION TOTAL

Gem Since Roofing Kc be in full comma with gunur contractor. elwu'ical contract. Lcamy subs n5 pa
healing anti phmbizw on roof system.

Gem Sula Rnofmg scape oftenfconsmicn.

A11 demo to roarsygam maul. existing mm“ bnmhg, 15):: mol'. and Mug furl .. instillation

All n'ding, (rim, :mdBuslou mbuild 1:me Stair: Rmfigg, Any decking or c danngc \rnrazacun

win also h: mermai by Gtm Suns Roofing in wddng «change mic.

haduuau ofim sud waft: sifiad, counlaflashing, drip udge. skylight flmhingsi wall flwmigs valley

ml, roofing pgrtluul, Prisidcnlinl TLLifcfimu shinglcs, elevation ridge SBS mndi id high pmfilc hip
mi ridge. color Charm! Blank rmfand ridge.

Demo cricket behind large finsplecc flue mes. Rebuild crickd fur proper dminnge.

(he: build franc “wk above 5Lyli¢t cu c351 bulld‘uu, Wan side of mnffor prop: nskuclion ofnzw
roof swan. .

Elevation n'dgw— on Kilt time 1mmntce I'u‘c ufwmnukse nfmfgsmm 5in

Arxy deck dmga plywood remove andmplnw $5000 per sheet 313 Shea: wars: cs made, a1) new
Ming $15,900.00.

Pm}: m‘zrhun mun! on )mrapcl walls. Presuxc “um metal, préznc ml Ecqfic stain! and [mini

closiomnric [an Twelve Imus mm;

Plus paint. No1 lo exceed.

llfllfifl‘

900.00

l 75.90

Wc look Ibmard w thing, bushzcss uith ya“.

L.

TOTAL

SIG} ATURE

000251



(::;:~, 2011:0 Fill u.\: !'.l 
., - • i 

FA.\: -'.i:i-JO-

[ NPME I ADDRESS 

Adrnnc..:dMain~mcc Services 
Allt:otion: Scoll Sho,k 
'? .0 . .Bo.-:. 3722 
Kctcl11r.t1 Id %3340 
'J'.!t)..1773 78S-2142 Fa." 

A:,_G5WA1' LI.II PLLC 

i 
I 

I 

DE6CRlPTION l 1---~~--------------
PI= J~'j> in tuind th.qt tbis projtcl is a comp!el.C {oof rcbaild ;uiy un(h:~C"(I da!fSt t,. b..~1~ :t0d 
(rm;.~ da:.l::ing fo ~ cxtw. C,r.l:;l O'!!U C/ll'IU>:,:I. • 

E.,cl11Sic!{l~: De,:k d:nn3,'.;c, !lls1;ia <l,lllrtf:c, :lnta:urt: damage, i;iding, nnd. )Xt!;lpi:l~. I · 
13:urici:.,k::;: Ground !nmtiW safely ma.rt Ill cll tin~ ot:worlc ~lwoL for cl.--hl-iis recuJ'tll ·~tppl_i:'1 ~ G= 
~ .R1,oling. Job stlc, lob¢ kt:,Jf. Gk::ul u.o4 ~uwA·q1t nil tunes. All ~b.·msc ordtcn, n\ wnl:in:: oy Gerri 
S1a1cl'1..,.-,fuig (tnd lkr1re;:,11t11tiv~ for the:, Si:,ri11gs ('.on(ics slwuld ~ -re;idily :ivai!abih, A.ll nmnufa,;ture:.1 
"n·=.niy.1nlbrru:t,iou supplied~· G.:m SL.,t¢.R~UJ~ J 
All uµitzjru is gu.~a!lte.cd to '()¢ 115 sp::ciGr;d, Md the u11<.>Y:!a. work to I~ p.:rlimneil i m;corchu1ce whh lhe 
spq:ifiC11lions ,1.1bmitt1;! kr ab-Jre-,'iwl: tUld C'OIUpfo(edin n r-ubs!anti;!l wo,1:uum\il± =uicr. 

l'i\yrn.-:it lu l>e Jlllld¢ I 12 npon.1\cct:p~~ 1>1" ,;.onlr.!cl due to .-pc-cm..l '1rikl: of =tJ~. C~cck to w 
wr..tit'::1 fo ~upplt.:r at1d Gcll1 StoteR"'---fmt- Lien rclet1."" 10 ~pro,'idccl furl!l!ltcx:ij :tt·tbat time. 
Ealar.c~ ,he upoa completion c:ifp'1:>jr.ci. Llen relecse for .full proj<:et to be signed e.1 tllet lliue. Once 
crum.'tl<: h signe,J h !J=mcs t\ binOU\& CQIIU.1cl Any breuh of co11tra~ Will rc-ullr II mini.!Xl\llll ~h:l.l!,'C 
ofJ.5% and tn:S-/ be sullicci to I 00:Y. o{ ll\c lol-'\l eo:,--t oftli1> c;onirnci. 

Any alt=lion or dcvialicn from 11bvvc ::pecifi<:a\iom< invol·111)$ ¢".ctm =ts, will b:; ·=rtcd Qnl}' ur,m 
,,,:it'J:n urde.rs, nuc;I wiU become. !ill. e:,,.1m ch:u-i;c O'\'Cr und nl;>J\-C ~ estim:,tc-. All ug.romen~~ conlingcJ.11 
upon =itkl1t,; or dclnys ~~·oncl our crolrol. Owr,¢r lo c:aqy fire uad olher ner-=art' ll!S>.TI:;\UCC UpOll 

· a\xivc wock. Wof.a=1'il Compcusa!ion :md Public Linbility!nsurc:nce on 1>\i,)\•e .. ~1rl to be tilkc11 mil by 
Gem &ate Rool.iDg. 

v , L' l 

@ot2 . t11.:? 
,~. ·I 

TOTAL _ -~ 

~----·----------t-~----'--------_J 
i:~f-:or\\mrl to doin:~ l~Jsim:s-; ,~ith )\~~-

1
-~:_-_____ [_T_Q-~ A-L-· 
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stcil-!ATURE 

l 
I 
i 

I 
$JO,l,137.0,J 

-' ~~..--- ' " _-\. V.. p.~!
A . ‘

- Ammm LA“ PLLL .. - - L ‘

[:5-‘2? zuns. I-‘m u.z-.1.; H; ba-N— "

i“
.5.

'
.~ ~ .9. n

E2333 ti‘z B. re: 5'8
_- — .fi v

I

DAT:- ESE‘IWa'rE

5/7/2003 56M

NAME I ADDRESS

Admnwd Maimumaca Servios
A(lmlion: Seofl Shad:
?.O. Box 3722

Ketcmrm Id 23340
720-4773 783-2242 Fax

Lg

DESCRIPTION TOTFd.

Blast: hazy in mind lhnl mi: pmjrzi is .1 complete xoofmbnild any unfozcma damage to banna- and
trusses dmking tn bc cxm am ova: central.

Bdusirms Deck damage, suscix (muse. «an dm-ge. siding. undpmapcls.

Wattles: Ground manila: afar man a1 v.1! Yum ufwark. Shoal for dchd: tmm- u! supplied 1r} Gan
SuccRnofiug. Jab sue lo be k2,; alum and argument all times. All chmge «dim in “siting by Gm
Stale Roai‘mg md Regemmivc I'nc the Swings 00me should bc mdily avaflnbx, A11 mnnm'smmcu
wmyinlbmuliou supplied lav Gum Slam floating,

Al! umltrial j: smn'umecd 1n be us wad, end m: above. mark to imperfimw‘ in accordance with the

swificalions submitted Io: ab: s'e \‘rvfl: and conmlclcd. in a mbslanum \mztnunlik : mugicr.

Paymrm ln he made: 1a npcnwczptaua: of mntmcx dm: to :pccin! 0rd: ofmmm'm a. Check (o be
\vr-Lbim (o swim and Gum State Rmfing. Lion rdmx‘e: m b; provided fur ummiulf at lhaL ttmc.

3:13am: flu: upon completion ql‘pmjrnt. Lien relasc fcrfin] project m be. sigmda. met Um: 011cc

csfixzul: in s‘gual i1 becomm n binding. conlmci. Any breach ofcamafi will ran“. n n nxinimtuv. charge
035% and may be subject (o 100% of mo lmal cost affine mmma.

Any alteration or devialicu {mm above :pcfificaficn: involving mam casts, will b: 'mutcd only ufnm
mimm urdets, and will became an aim charge mt: and abs“: Um mimic. A1! woman: contingml
ugou widens or dam): bm'und our mlml. Oxmcr lo cmy fire and otherwm iummucc upon

'

above “ark. Wodanm‘a Companion and Public Linlzflib'lnsunmee on above mu: z ra be taken mxI by
Gun Sate Roofing,

We [nok fom-‘xrri to doing business wit!) wu.
fl

TOTAL $1 03,1374):

SIC NATURE

Page 'J
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EXHIBIT B - GEM STATE ROOFING & ASPHALT MAINTENANCE, INC. VALLEY 
COUNTY JOBS 

TRADEMARK SETTLEMENT AGREEMENT - 7 
M:\Clicnts\Gcm Stnl~ Roofing & Asphalt Maintcnnncc - 36211\3621 ! .0003 - Trademark lnfringcmcnl\Agrccmcnt Finu l IO 1705.doc 

EXHIBIT B — GEM STATE ROOFING & ASPHALT MAINTENANCE, INC. VALLEY
COUNTY JOBS

TRADEMARK SETI'LEMENT AGREEMENT < 7

M:\Clicnls\Gcm Slalc Roofing {h Asphalt Mninlcnnncc ~ 362] H3621 LOGOS - Trademark InfringemnnuAgrccmcm Final IDI'IOS‘doc

000253



Brundage Real"'· 118 N. Mean, Donnelly, Jdbho 83638 ./1 ~ 128/04 Invoice 
i/.1738 i 

Norm & Robert Haltday, 180 Shadow Tailor Between Cascade and 
Donnelly, Id 09/10/04 and 10/27103 Invoic #3956 &1606 

Carl Thompson 365 Knights Rd, McCall, Ii 09/30/02 Estimate #3558 · 

Craig Mozkis 14135 Jefferson Rd. McCall 83638 06/29/04 &timate 

#3874 J 
DickDannody, Forest If ayes McCal(,0912 IV4 Invoice ftl774 

Ell.swerth Constro.oti,on 254 McCall Id 10/J ·/03 Invoice if.1.122 

Dale Bergeson 1211 Baro ~s New MearJow , Id 05/17/04 Invoice #1693 

Mike Churchill 300 Mission St. McCall Id 9/30/02 Estimate #3557 

Rt chard Harvey 255 Brook Dr. McCall Id 1. 15/03 Estim.ate #3 712 

Pen:eption Construction, Ridk Winkeller, 02 11/05 Off plans Estimate 
fi4050 

State Wide Construction, Brian Warner, 712 .104 Invoice# 1740 

Scott McDaniels, LarMac, McCall Id 07IOJ/i]4 Repeat Customer, Invice 
#3885 

Scott Jones, 4902 Blue Grass 04/30/05 Estin[te # 4130 

Rocky Mountain CTR, 3580 Warren Wagon 'Rd 10/21102 Invoice 3562 

World Marc out of Washingt.on Bid work in cCall 05101/02 Estimate# 
3477 

John Dahl 2450 Sheri LaneMcCall, Longtinefriendwe have workedfor 
in 03 and 04. 

Beriy Bloom Meadow Creed in 1998 under 
different invofoe thm1 above. 

Forrester's, Lynn Mitchell, long lime fi'iend and on in 03 and 04 

Brundage Realm. 1 18 N. Main, DormeIIy, Id ho 83638 ”1’28/04 Invoice

)‘f-I 738
'-

Norm & Robert Halimy. 180 Shadow Tailo: Between Cascade and
Donnelly, Id 09/10/04 and 1 0/2 7/03 Invoice #3956 &1606

Carl Thompson 365 Knights Rd, McCall, Id 09/30/02 Estimate #3558
'

CraigMozkis 14135 Jefl’erson Rd. McCall H 83638 06/29/04 Estimate

#3874

DickDarmody. Forest HayesMcCall,09/28 04 Invoice #1774

Ellsworth Construction 254 McCall Id IO/Z '/03 Invoice it 1122

Dale Bcrgeson 12.! 1 Bore Cs New Meadow” Id 05/1 7/04 Invoice #1 693

Alike Churchill 300 Mission SI. McCall Id 09/30/02 Estimate #355 7

Richardewy 255 Brook Dr. McCall Id 10 15/03 Estimate #3712

Perception Construction, Rick Winkeller, 02 11/05 OfiplansEstimate

#4050

State Wide Construction, Brian Warner, 7/2 3704 Invoice # 1 740

Scot! McDaniels, LarM’ac, McCall Id 07/01/6 4 Repeat Customer, Invice

#3885

Scot! Jones, .4902 Blue Grass 04/30/05 Extinate fl 4.1 30

Rocky Mountain CTR, 3580 Warren Wagon Rd 10/21/02 Invoice 3562

WorldMarc out 0f Washingwn Bid work in LlcCalI 05/01/02 Eslimale fl

34 7 7

John Dahl 2450 Sheri Lane McCall, Long Ii wefriend we have workedfor
in 03 and 04.

Brmy Bloom Meadow Creed in 1998 under E‘llmvorllz Construction
difi’ercm invoice than above.

Forrester's, Lynn Mitchell, long Iimefi'icnd Lfi’and on in 03 and 04

000254



EXIUBIT C - PHOTOGRAPH OF GEM STATE ROOFING & ASPHALT LOGO ON 
SERVICE VEHICLES 

TRADEMARK SETTLEMENT AGREEMENT - 8 
M:\Clicnts\Gcm State Roofing & 1\sphalt Maintenance - 36211 IJ6211 .0003 - Trademark lnfringcmcnt\Agr~cmcnt Final IO 1705.doc 

EXHIBIT C — PHOTOGRAPH OF GEM STATE ROOFING & ASPHALT LOGO ON
SERVICE VEHICLES

TRADEMARK SETTLEMENT AGREEMENT - 8

M:\Clicnls\Gcm Stan: Roofing £1 Asphalt Maintenance - 3621 1‘3621 [‘0003 - Trademark InfringcmculMgrucmcnt Final IOI7OS.duc
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EXHIBIT D- PHOTOGRAPH OF GEM STATE ROOFING, INC. LOGO ON SERVICE 
VEHICLE 

TRADEMARK SETTLEMENT AGREEMENT- 9 
M:IClic111s\Gc111 State Roofing & Asphalt Maintenance - 36211\.,67. I I .0003 - Trademark lnfringcmcntv\grccmc111 Final IO 1705.doc 

EXHIBIT D —— PHOTOGRAPH OF GEM STATE ROOFING, INC. LOGO ON SERVICE
VEHICLE

TRADEMARK SETTLEMENT AGREEMENT - 9
M:\Clicnls\Gcm Slmc Roofing é‘L Asphalt Maintenance - 362] H161] [.0003 - Trademark lnfringemcm\l\grccmcm Final IO] 70iduc
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McFarland Ritter PLLC 
Ryan T. McFarland, ISB No. 7347 
P.O. Box 1335 
Meridian, ID 83680 
Telephone: 208.895. 129 1 
Facsimile: 208.895. I 270 
Email: ryan@mcfar landritter.com 

Attorneys for Plaintiff 

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 

GEM STATE ROOFING, INCORPORATED, 

Plaintiff, 

vs. 

UN ITED COMPONENTS, INC. dba GEM 
STATE ROOFING, 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No. CV0 1-18-1 3437 

AFFIDAV IT OF RICK SILVIA IN SUPPORT 
OF PLAINTI FF'S MEMORANDUM IN 
OPPOSITION TO DEFENDANT'S CROSS 
MOTION FOR SUMMARY JUDGMENT 

Rick Silvia, being first duly sworn upon oath, deposes and says: 

I. Your affiant is the President and owner of the Plaintiff corporation Gem State Roofing, 

Incorporated ("Gem State") in the above-captioned action. I make this Affidav it based upon my own 

personal knowledge and can testify as to the truth of the matters contained here in if called upon as a 

witness at tria l. 

2. In or about August 1997, I fil ed a Certificate of Assumed Business Name with the Idaho 

Secretary of State declaring that Gem State was operating under the business name "Gem State Roofing." 

A true and correct copy of the Certificate of Assumed Business Name is attached hereto as Exhibit A. 

3. Gem State has operated its business in Blaine County under the "Gem State Roofing" 

trademark continuously, without interruption, since 1997. 

AFFIDAVIT OF RICK SILVIA IN SUPPORT OF PLAINTIFF'S MEMORANDUM IN OPPOSITION 
TO DEFENDANT'S CROSS MOTION FOR SUMMARY JUDGMENT - I 

Electronically Filed
2/28/2019 1:50 PM
Fourth Judicial District, Ada County
Phil McGrane, Clerk of the Court
By: Katee Hysell, Deputy Clerk

McFarland Ritter PLLC
Ryan T. McFarland, ISB N0. 7347

P.O. Box 1335

Meridian, ID 83680

Telephone: 208.895.1291

Facsimile: 208.895.1270

Email: ryan@mcfarlandritter.com

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

GEM STATE ROOFING, INCORPORATED, )

) Case No. CV01-18-l3437

Plaintiff, )

) AFFIDAVIT OF RICK SILVIA IN SUPPORT
vs. ) OF PLAINTIFF’S MEMORANDUM IN

) OPPOSITION TO DEFENDANT’S CROSS
UNITED COMPONENTS, INC. dba GEM )

)

)

)

STATE ROOFING,
MOTION FOR SUMMARY JUDGMENT

Defendant.

Rick Silvia, being first duly sworn upon oath, deposes and says:

1. Your affiant is the President and owner of the Plaintiff corporation Gem State Roofing,

Incorporated (“Gem State”) in the above-captioned action. l make this Affidavit based upon my own

personal knowledge and can testify as t0 the truth of the matters contained herein if called upon as a

witness at trial.

2. In or about August 1997, I filed a Certificate 0f Assumed Business Name with the Idaho

Secretary of State declaring that Gem State was Operating under the business name “Gem State Roofing.”

A true and correct copy of the Certificate of Assumed Business Name is attached hereto as Exhibit A.

3. Gem State has operated its business in Blaine County under the “Gem State Roofing”

trademark continuously, without interruption, since 1997.

AFFIDAVIT OF RICK SILVIA IN SUPPORT OF PLAINTIFF°S MEMORANDUM 1N OPPOSITION
T0 DEFENDANT’S CROSS MOTION FOR SUMMARY JUDGMENT - l

000262



STATE OF IDAHO ) 
) ss 

County ~ .f3/a l/'LU ) 

r,L Kt2rlt:<. /.<,..)[;{._,)/ 3) , a Notaiy Public, do hereby cert ify that on 
this ,;) ;?·YL day of February 2019, personally appeared before me Rick Si lvia, who, being by me first 
duly sworn, declared that he is the President and owner of Plaintiff corporation in the foregoing action, 
that he signed the foregoing document, and that the statements therein contained are true. 

fN WITNESS WHE REOF, I have hereunto set my hand and affixed my official seal the day and 
year in th is certificate first above wrinen. l . _ 

Notary Public for Id;iho f{-y_1 ,,l 0- lu){. -e.-4 ~ 
Residing a_r: , _./3/a'-~<'cru ✓t o/ KARLA WICKS 

COMMISSION NO. 64477 
NOTARY PUBLIC 
STATE OF IDAHO 

My comm1ss1on expires: /D · ~< 7 · -:ro .)0 

AFFIDAV IT OF RICK SILVIA fN SUPPORT OF PLAINTIFF' S MEMORANDUM fN OPPOSITION 
TO DEFENDANT'S CROSS MOTlON FOR SUMMARY JUDGMENT- 2 

Further your affiant sayeth naught.

Riéfi Silvia

STATE OF IDAHO )

"

) ss

County <35
.fi/Jl-chl

)

I

LLA/bgn/“Zfi- (-(JL-Caé} 3-)
, a Notary Public, d0 hereby certify that on

this ,g .S‘f’L day bf February 2019, personally appeared before me Rick Silvia, who, being by me first

duly sworn, declared that he is the President and owner of Plaintiff corporation in the foregoing action.

that he signed the foregoing document and that the statements therein contained are true.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal the day and

year in this certificate first above written. -

Notary Public f(ZIdahB fil/L./fjp CazL441)
KARLA WICKS Residing ati‘ . . ¢ {"0111 f! 23x

i

COMMISSION NO. 64477 My commission expireE: jg) hm? ‘7 - 30 QC)
. Momw Puauc
i

STATE 0F IDAHO

AFFIDAVIT OF RICK SILVIA IN SUPPORT OF PLAINTIFF’S MEMORANDUM TN OPPOSITION
TO DEFENDANT’S CROSS MOTION FOR SUMMARY JUDGMENT - 2
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this jj(day of February 20 19, I caused to be served a true copy 
of the foregoing AFFIDAVIT OF RICK SILVIA IN SUPPORT OF PLAINTIFF' S MEMORANDUM IN 
OPPOSITION TO DEFENDANT'S CROSS MOTION FOR SUMMARY JUDGMENT by the method 
indicated below, and addressed to each of the fo llowing: 

PICKENS COZAKOS, P.A. 
Terri Pickens Manweiler 
Shannon Pearson 
398 S. 91h Street, Suite 240 
Boise, ID 83701 
Terri@pickenslawboise.com 
shannon@pickenslawboise.com 

iCourt electronic filing 

AFFIDAV IT OF RICK SILV IA IN SUPPORT OF PLAINTIFF' S MEMORAN DUM IN OPPOSITION 
TO DEFENDANT'S CROSS MOTION FOR SUM MARY JUDGMENT - 3 

CERTIFICATE OF SERVICE
r

I HEREBY CERTIFY that on thism day 0f February 20] 9, l caused to be served a true copy
ofthe foregoing AFFIDAVIT OF RICK SILVIA IN SUPPORT 0F PLAINTIFF’S MEMORANDUM IN

OPPOSITION TO DEFENDANT’S CROSS MOTION FOR SUMMARY JUDGMENT by the method
indicated below, and addressed t0 each of the following:

PICKENS COZAKOS, PA. iCourt electronic filing

Terri Pickens Manweiler

Shannon Pearson

398 S. 9‘" Street, Suite 240

Boise, ID 83701

Terri@pickenslawb0ise.com

shann0n@pickenslawboise.c0m

RT;
T. McFarland

AFFIDAVIT OF RICK SILVIA IN SUPPORT OF PLAINTIFF’S MEMORANDUM IN OPPOSITION
TO DEFENDANT’S CROSS MOTION FOR SUMMARY JUDGMENT - 3
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C~RTIFICATE OF ASiUMEt>'·BU.SINESS NAME 
. . ·:· ; •. •. ; • • • • . • . . f ,• ' . •. • .. ,. • . 

To the SE~ETARY OF' '1ATltffATE·OF IOAH8 .fJ 
Pursuant to Section ~.· fdaho Code, the undersigned gives notice Qf :..> 

adoption of an Assumed Buafneaa Name. ~ c ?'8 
;,..;. ~ 

i . The aaaumed bu1ine11 name which the undersigned uae(a) In the tran11ctl~~f (•' 

buslneis Is: ~ ~~ fl r ~ °S<~ 
u:=etl\ c~tf-- l\:'<,OQt:~ lEi ,, ~ 

\ 

2. The true name(a) and bualn• 1ddre11(e1) of the entity or lndlvldual(1) doing 
ousineaa under the 111µ,ned biltlnna·name ,.,.,_: · ,. 

p,., bccJ ~ ·s,· !J,'s, ~o &,_, ~11\/sllf~,1;)., 
z:33;s 

.. 
3. The general type cf buafneu tranncteQ undet the auumed bu1lne11 name 11: 

6< oo~ i!:j. G!J sz:B u'cr; a v 

~. The name and address to which correapondence should be lddreaaed: 

~ •'cl Sd" ,0 Pa "'~'f- ?qt ,<i11V~lk,r, TA. 9:=33S3 

Signed -+-i~~"+-A...,,,~~--------...---
By CR,x ~·c.. 
Capacity QW Aer 

Submit Certificate of Assumed .. 
Business Name and $20.00 fee to: 

Secretary of State 
700 West Jefferson 
00 Box 837.20 
Boise 10 83720..0080 

g3~-2.:soo 
I 

. cu~rt ·, 

I 
J 

I =============~· 

' 

. .... 

•••;:ti'r,nff 89•8• 
ell '61 CTI ~9' ltlt 2'l~ 

11 a•• N.• 111111• 

----· ·-· 

CERTIFICATE OF ASSUMED BUSINESS NAME
To the SECRETARY OF STATS.MATE0F IDAHO ‘9

Pursuant to aacflon 53-604.- Idaho Code. tho undonlgnod gives notice qt
2:,

adoption of an Assumed Bunlnou Name. uj "é”

/
v1. The assumed busineu mm. which tho undonlgnod nub) In the tnnnolloflw

b I I 9h .usnef‘s'

Gen lfiiL-QQO‘EQ‘LQ -

“552.: {Egg

2. The true name(s) Ind Quaint“ tddroutu) of tho onflty or lndlvldualm doing

ousineu under lhu auumld bmlmu name Islam:QM‘EMM
3. The general type of buslnou handed under thoam buulnus name is:

@QLP'WN GMT! LU
8n aloud“ a IMIM

j—

4. The name and address to whlah correspondence should be addressed.

CapaéltyDu Afr

Submit Certificate of Assumei 99W!
Business Name and $20.00 Mia: .

"mg 9 ea
Secretary of State i u. 5:21,.“um"Iliad“
700 West Jefferson . a nut ml
DO Box 837.20 i I

I I 8.. fl-

Boise ID 83720-0080
.

8:1;
$4500

i
D 7/523

000266



DEFENDANT’S OBJECTION TO PLAINTIFF’S MOTION TO COMPEL - Page 1 

Terri Pickens Manweiler, ISB No. 5828 
Shannon Pearson, ISB No. 10027 
PICKENS COZAKOS, P.A. 
398 S. 9th Street, Suite 240 
P.O. Box 915 
Boise, Idaho 83701 
Telephone:  208.954.5090 
Facsimile:  208.954.5099 
terri@pickenslawboise.com 
shannon@pickenslawboise.com 
Attorneys for Defendant 

 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 

STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
  

 
GEM STATE ROOFING, 
INCORPORATED, 

Plaintiff, 
v. 

 
UNITED COMPONENTS, 
INCORPORATED, dba GEM STATE 
ROOFING, 

Defendant. 
 

 
Case No. CV01-18-13437 

 
DEFENDANT’S OBJECTION TO 
PLAINTIFF’S MOTION TO COMPEL 
 

 
Defendant United Components, Incorporated, dba Gem State Roofing, by and through its 

counsel of record, Terri Pickens Manweiler of the firm Pickens Cozakos, P.A., submits this 

Objection to Plaintiff’s Motion to Compel dated January 28, 2019. This Objection is supported by 

the Declaration of Terri Pickens Manweiler, filed concurrently herewith.   

I. INTRODUCTION 

 Plaintiffs are seeking to compel responses for Interrogatory No. 3 and 20, Requests for 

Production No. 6, 7, and 24, and Requests for Admission No. 10, 12, and 17. Plaintiff’s Motion to 

Compel should be denied because it has failed to adequately meet and confer with Defendant and 

some of the information or documentation requested simply does not exist.  

 

Electronically Filed
3/5/2019 1:51 PM
Fourth Judicial District, Ada County
Phil McGrane, Clerk of the Court
By: Amy King, Deputy Clerk
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DEFENDANT’S OBJECTION TO PLAINTIFF’S MOTION TO COMPEL - Page 2 

II. STATEMENT OF FACTS 

 The following chart provides a timeline of the discovery requests and responses served in 

this case along with all meet and confer attempts by Plaintiff.  

DATE ITEM CITATION 
09/4/18 Plaintiff’s First Set of Interrogatories, Requests for 

Production, and Requests for Admission 
 (Interrogatories 1 – 19, Requests for Production 1 - 23, 
Requests for Admission 1 – 28) 

Manweiler Dec., ¶ 2 

10/4/18 Defendant’s Answers to Plaintiff’s First Set of 
Interrogatories, Requests for Production, and Requests for 
Admission.  
(Produced bates stamped documents DEFENDANT0001-
27) 

Manweiler Dec., ¶ 3 

10/17/18 Plaintiff’s Second Set of Interrogatories and Requests for 
Production of Documents.  
(Interrogatories 20, 21, Requests for Production 24, 25) 

Manweiler Dec., ¶ 4, 

10/17/18 Meet and Confer Letter from Lori Hickman as to 
Interrogatories 3, 4, 6, 10, 11, Requests for Production 4, 6, 
7, 9, and Requests for Admission 11, 22, 24. 

Manweiler Dec., ¶¶ 5,6 
Exhibit A 

10/24/18 Phone conversation between Lori Hickman and Terri 
Pickens Manweiler 

Manweiler Dec., ¶ 7 

11/6/18 Defendant’s First Supplemental Answers to Plaintiff’s First 
Interrogatories, Requests for Production, and Requests for 
Admission.  
(Supplemented Interrogatories 3, 4, 6, 10, 11, Request for 
Production 4, Requests for Admission 11, 22, 24 and bates 
stamped documents DEFENDANT00028-85) 

Manweiler Dec., ¶ 10 

11/19/18 Defendant’s Answers to Plaintiff’s Second Set of 
Interrogatories and Requests for Production 
(Produced bates stamped documents DEFENDANT00086-
113). 

Manweiler Dec., ¶ 13 

11/19/18 Meet and Confer Letter as to Interrogatory No. 2. Manweiler Dec., ¶ 14, 
Exhibit B 

11/21/18 Defendant’s Second Supplemental Answers to Plaintiff’s 
First Set of Interrogatories, Requests for Production, and 
Requests for Admission. 
(Supplemented Interrogatories 2, 11, and 12, Requests for 
Production No.’s 16 and 23, and bates stamped documents 
DEFENDANT000114-117). 
 

Manweiler Dec., ¶¶ 15, 
16 

03/04/19 Defendant’s Third Supplemental Answers to Plaintiff’s 
First Set of Interrogatories, Requests for Production, and 
Requests for Admission.  
(Supplemented Requests for Production No. 6 & 7 with 
bates stamped documents DEFENDANT000118-1148.) 

Manweiler Dec., ¶¶ 17, 
18 
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 As identified above, Plaintiff sent two meet and confer letters, both of which were complied 

with in a timely manner.  After the first meet and confer letter dated October 17, 2018, counsel for 

Defendant set up a conference call which took place on October 24, 2018.  Manweiler Dec., ¶ 7. 

During this telephone conference, Ms. Hickman and the undersigned discussed the discovery 

deficiencies and agreed that Defendant would provide supplemental responses by November 6, 

2018. Manweiler Dec., ¶ 8. As to Interrogatory No. 3, Ms. Hickman was informed that Defendant 

did not keep any diaries, calendars, notes, or journals.  Manweiler Dec., ¶ 9.  Defendant 

supplemented its responses on November 6, 2018 and produced DEFENDANT00028-85 pursuant 

to the conversation between counsel. Manweiler Dec., ¶ 10, 11.  Plaintiff did not inform Defendant 

that the First Supplemental Responses dated November 6, 2018 were still insufficient or deficient 

in any way before filing its Motion to Compel.  Manweiler Dec., ¶ 12.  As such, Defendant 

assumed the supplemental responses were sufficient, especially in light of the fact that Plaintiff 

submitted a second meet and confer letter on November 19, 2018 and made no mention of the 

supplemental responses or any insufficiencies, instead, Plaintiff only requested that Interrogatory 

No. 2 (which is not subject to this Motion to Compel) be supplemented.  Manweiler Dec., ¶ 14.    

 Defendant provided its Second Supplemental Responses on November 21, 2018 and did 

not receive another meet and confer from counsel regarding Defendant’s Second Supplemental 

Responses, nor was Defendant made aware that any of Defendant’s Second Supplemental 

Responses were deficient until Plaintiff filed its Motion to Compel. Manweiler Dec., ¶ 15, 16. 

Defendant provided its Third Supplemental Responses on March 4, 2019 which supplemented its 

responses to Requests for Production No. 6 and 7 by producing documents bates stamped as 

DEFENDANT000118-1148. Manweiler Dec., ¶ 17, 18. 
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 Defendant did not have an opportunity to amend or supplement its responses because it 

was not aware of any deficiencies in its discovery responses until this Motion to Compel was filed. 

Manweiler Dec., ¶¶ 19, 20.    Plaintiff has failed to adequately meet and confer, and Defendant has 

been truthful in its responses that certain items requested simply do not exist, thus, Plaintiff’s 

Motion to Compel should be denied.  Manweiler Dec., ¶¶ 21, 22. 

III. LEGAL STANDARD 

Idaho Rule of Civil Procedure 37(a) requires a motion to compel contain “a certification 

that the movant has in good faith conferred or attempted to confer with the person or party failing 

to make disclosure or discovery in an effort to obtain the information without court action.”  Confer 

is defined as “to speak directly with opposing counsel or a self-represented litigant in person or by 

telephone, to identify and discuss disputed issues and to make a reasonable effort to resolve the 

disputed issues.  The sending of an electronic or voice-mail communication does not satisfy the 

requirement to “confer.”” Dist. Idaho. Loc. Civ. R. 37.1. 

IV. LEGAL ARGUMENT 

 Plaintiff seeks an order from this Court compelling Defendant to answer Interrogatory No. 

3 and 20, Requests for Production No. 6, 7, and 24, and Requests for Admission No. 10, 12, and 

17. 

A. Interrogatories. 

 Plaintiff requests a motion to compel answers to Interrogatories No. 3 and 20.  Plaintiff did 

not comply with the meet and confer requirement as to these Interrogatories and Defendant has 

already provided all information it has available. 
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i. Interrogatory No. 3 

Plaintiff seeks a motion to compel from this Court with regard to Interrogatory No. 3.  The 

interrogatory, response, and supplemental response are as follows: 

INTERROGATORY NO. 3:  Please identify any and all documents, diaries, 
calendars, notes, journals, reports, records, statements, writings or any other such 
items created by You or at Your direction, which were made prior to, 
contemporaneously with, or after the alleged events which are the subject of the 
Complaint and Your Answer. 
 
ANSWER TO INTERROGATORY NO. 3:  These items do not exist. Defendant 
reserves the right to supplement this response pursuant to the Idaho Rules of Civil 
Procedure and this Court’s Scheduling Order. 
 
FIRST SUPPLEMENTAL ANSWER TO INTERROGATORY NO. 3:  UCI did 
not keep diaries, calendars, notes, journals, reports or other writings regarding 
work it did in Blaine County, Idaho.  UCI kept invoices and statements, which 
have been provided previously as DEFENDANT00003-9.  

 

 After Defendant submitted its Supplemental Response to Interrogatory No. 3, Plaintiff did 

not contact nor communicate with Defendant regarding the response or any remaining deficiency.  

It was not until Plaintiff’s Motion to Compel was filed with this Court and served on Defendant 

that Defendant as aware any deficiency still existed, therefore, Plaintiff has not met the requirement 

to meet and confer prior to filing a motion to compel.   

 Additionally, the documents and information Plaintiff seeks in Interrogatory No. 3 simply 

does not exist.  After Defendant received the Meet and Confer letter on October 17, 2018, a phone 

conference was held between the undersigned and Lori Hickman for Plaintiff.  During this 

conversation, the undersigned informed Ms. Hickman that Defendant did not keep any diaries, 

calendars, notes or journals and it was agreed that Defendant would supplement its response with 

that information, which Defendant did on November 6, 2018.  Defendant has been truthful in its 

response that the items requested simply do not exist.  Just because Plaintiff believes they exist 
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and is hopeful they exist, does not mean that they do.  Defendant stands by its response and 

supplemental response to Interrogatory No. 3 and again reiterates that the items sought do not 

exist. 

 Plaintiff’s motion to compel Interrogatory No. 3 should be denied because Plaintiff failed 

to make adequate meet and confer attempts before filing the Motion to Compel and because the 

documents and information sought by Plaintiff does not exist and this Court cannot compel 

information that does not exist.  

ii. Interrogatory No. 20. 

Plaintiff seeks a motion to compel from this Court with regard to Interrogatory No. 20.  

The interrogatory, response, and supplemental response are as follows: 

INTERROGATORY NO. 20:  Please identify each and every roofing project 
You have bid on, solicited, or performed work on in Blaine County between 
October 2005 and the date of these Discovery Requests by stating: 

 
a. The address of the roofing project; 
b. The customer(s) of each roofing project; 
c. The date(s) You made such bid or solicitation, or performed such work; 
d. All costs You incurred related to such project; and 
e. All revenue You generated from such project. 

 
ANSWER TO INTERROGATORY NO. 20:  Please see the Invoices, 
Estimates, and Work Orders from September 2010 to September 2018 provided 
herewith bates stamped as DEFENDANT000086 – 00113. 

 
 Plaintiff seeks a motion to compel a response to Interrogatory No. 20, however Plaintiff 

has not adequately met and confer with Defendant regarding any deficiency in Defendant’s answer 

to Interrogatory No. 20.  As identified in the Statement of Facts of this Opposition, no meet and 

confer letter was sent, nor discussions had, regarding Interrogatory No. 20.   

 Further, Defendant has produced everything and provided all information it has to 

adequately respond to Interrogatory No. 20.  Thus, because Plaintiff did not properly meet and 
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confer with Defendant regarding Interrogatory No. 20, and because Defendant has already 

provided all information and documentation requested by Interrogatory No. 20, this Court should 

deny Plaintiff’s motion to compel the response to Interrogatory No. 20.  

B. Requests for Production. 

 Plaintiff seeks an order from this Court compelling Defendant to provide additional 

responses to Request for Production No. 6, 7, and 24. 

i. Requests for Production No. 6 & No. 7 

 Defendant provided its Third Supplemental Responses to Plaintiff’s First Set of 

Interrogatories, Requests for Production of Documents, and Requests for Admission on March 4, 

2019.  Defendant supplemented its response to Requests for Production No. 6 & 7 by producing 

DEFENDANT000118-1148. These requests have been complied with.  

ii. Request for Production No. 24 

 Plaintiff seeks to compel an additional response to Request for Production No. 24, alleging 

that Defendant’s response is deficient.   

REQUEST FOR PRODUCTION NO. 24:  Please produce any and all 
documents that support or relate in any manner to Your Response to Interrogatory 
No. 20. 
 
RESPONSE TO REQUEST FOR PRODUCTION NO. 24:  Please see the 
documents produced herewith bates stamped as DEFENDANT000086-00113. 
 

 Defendant sent its response to Request for Production No. 24 on November 19, 2018 and 

did not receive a meet and confer letter, conversation, or any communication regarding its alleged 

deficiency.  Defendant provided the documents requested, thus fully complying with the Request.  

Because Plaintiff failed to adequately meet and confer with Defendant regarding the response, this 

Court should deny Plaintiff’s Motion to Compel Request for Production No. 24.  

 

000273



DEFENDANT’S OBJECTION TO PLAINTIFF’S MOTION TO COMPEL - Page 8 

C. Requests for Admission. 

 Plaintiff seeks an order requiring Defendant to modify and submit different answers to 

Requests for Admission No. 10, 12, and 17.  Plaintiff failed to meet and confer with Defendant for 

each of the Requests for Admission contained in its Motion to Compel.  For this reason alone, 

Plaintiff’s Motion to Compel as to the Requests for Admission should be denied.   

i. Request for Admission No. 10 

REQUEST FOR ADMISSION NO. 10:  Admit that You are doing 
business under the assumed business name “Gem State Roofing.” 
 
RESPONSE TO REQUEST FOR ADMISSION NO. 10:  Deny. 

 
 Plaintiff did not meet and confer with Defendant regarding its response to Request for 

Admission No. 10.  As stated above, the meet and confer letter from Plaintiff was only for Requests 

for Admission No. 11, 22, and 24, to which Defendant timely supplemented its responses.   

 Defendant answered this Request for Admission truthfully and simply because Plaintiff 

does not agree with the response does not mean the Court should be requested to compel Defendant 

to respond differently.  Defendant is not doing business as Gem State Roofing, and as such, this 

request for admission was denied.  

ii. Request for Admission No. 12 

REQUEST FOR ADMISSION NO. 12:  Admit that since 2016, You have 
advertised, solicited, bid on, and performed roofing work in Blaine County 
under the assumed business name “Gem State Roofing.” 
 
RESPONSE TO REQUEST FOR ADMISSION NO. 12:  Deny. 
 

 Plaintiff did not meet and confer with Defendant regarding its response to Request for 

Admission No. 12.  As stated above, the meet and confer letter from Plaintiff was only for Requests 

for Admission No. 11, 22, and 24, to which Defendant timely supplemented its responses.   

 Defendant answered this Request for Admission truthfully and simply because Plaintiff 
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does not agree with the response does not mean the Court should be requested to compel Defendant 

to respond differently.  Defendant is not doing business as Gem State Roofing, and as such, this 

request for admission was denied.  

iii. Request for Admission No. 17 

REQUEST FOR ADMISSION NO. 17:  Admit that despite Gem State's 
written demands that You cease conducting Your roofing business in Blaine 
County, You continue to advertise, solicit, bid on, and perform roofing work 
in Blaine County. 
 
RESPONSE TO REQUEST FOR ADMISSION NO. 17:  Deny. 

 

 Plaintiff did not meet and confer with Defendant regarding its response to Request for 

Admission No. 17.  As stated above, the meet and confer letter from Plaintiff was only for Requests 

for Admission No. 11, 22, and 24, to which Defendant timely supplemented its responses.   

 Defendant answered this Request for Admission truthfully and simply because Plaintiff 

does not agree with the response does not mean the Court should be requested to compel Defendant 

to respond differently.  Defendant is not doing business as Gem State Roofing, and as such, this 

request for admission was denied.  

V. ATTORNEY FEES  

 Plaintiff seeks an award of attorney fees in having to file its Motion to Compel, however 

under the Idaho Rules of Civil Procedure, such an award is not appropriate if:  

(i) the movant filed the motion before attempting in good faith to obtain the 
disclosure or discovery without court action; 

(ii) the opposing party's nondisclosure, response, or objection was substantially 
justified; or 

(iii) other circumstances make an award of expenses unjust. 
  
IRCP 37(a)(5). 
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 An award of attorney fees to Plaintiff would be inappropriate because Plaintiff did not 

attempt in good faith to meet and confer, and because any objection and responses by Defendant 

were substantially justified.   

 Plaintiff, in bringing the Motion to Compel, has unnecessarily and unjustifiably caused 

Defendant to incur attorney fees in the filing and preparation of its Opposition, and as a result, 

Defendant seeks reimbursement of these expenses incurred in opposing Plaintiff’s Motion to 

Compel.  

VI. CONCLUSION 

Based on the forgoing, Defendant respectfully requests this Court enter an order denying 

Plaintiff’s Motion to Compel. 

DATED: March 5, 2019.  

PICKENS COZAKOS, P.A. 
 
 
By /s/ Terri Pickens Manweiler    

Terri Pickens Manweiler, Of the Firm 
Attorneys for Defendant 
 
 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on March 5, 2019, I electronically served the foregoing 
document using the iCourt E-File system, which sent a Notice of Electronic Filing to the following 
persons: 
 

Ryan T. McFarland 
McFarland Ritter PLLC 
P.O. Box 1335 
Meridian, ID  83680 
 

  First Class Mail   
  Facsimile – 208.895.1270 
  Hand Delivery 
  iCourts – ryan@mcfarlandritter.com 
 

 
 /s/ Terri Pickens Manweiler   
Terri Pickens Manweiler 
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TeITi Pickens Manweiler, ISB No. 5828 
Shannon Pearson, ISB No. 10027 
PICKENS COZAKOS, P.A. 
398 S. 9th Street, Suite 240 
P.O. Box 915 
Boise, Idaho 83701 
Telephone: 208.954.5090 
Facsimile: 208.954.5099 
terri@pickenslawboise.com 
shannon@pickenslawboise.com 
Attorneys for Defendant 

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 

GEM STA TE ROOFING, 
IN CORPORA TED, 

Plaintiff, 
V. 

UNITED COMPONENTS, 
INCORPORATED, dba GEM STATE 
ROOFING, 

Defendant. 

Case No. CVOl-18-13437 

DECLARATION OF TERRI PICKENS 
MANWEILER IN SUPPORT OF 
DEFENDANT'S OBJECTION TO 
PLAINTIFF'S MOTION TO COMPEL 

I, TERRI PICKENS MANWEILER make the following declaration pursuant to Idaho 

Code§ 9-1406: 

1. I am the attorney of record for Defendant, and as such, I have personal knowledge 

of the facts herein. 

2. On September 4, 2018, I received Plaintiffs First Set oflnterrogatories, Requests 

for Production, and Requests for Admission, which included InteITogatory No. ' s 1 through 19, 

Requests for Production No. ' s 1 through 23 , and Requests for Admission No.'s 1 through 28. 

3. On October 4, 2018, I caused Defendant ' s Answers to Plaintiffs First Set of 

InteITogatories, Requests for Production, and Requests for Admission to be served on Plaintiff 

along with bates stamped documents marked as DEFENDANTOOOl-27. 

DECLARATION OF TERRI PICKENS MANWEILER IN SUPPORT OF DEFENDANT'S OBJECTION TO 
PLAINTIFF' S MOTION TO COMPEL- Page I 

Electronically Filed
3/5/2019 1:51 PM
Fourth Judicial District, Ada County
Phil McGrane, Clerk of the Court
By: Amy King, Deputy Clerk

Terri Pickens Manweiler, ISB No. 5828

Shannon Pearson, ISB No. 10027
PICKENS COZAKOS, P.A.

398 S. 9th Street, Suite 240

P.O. Box 91 5

Boise, Idaho 83701

Telephone: 208.954.5090

Facsimile: 208.954.5099

terri@pickenslawboise.com

shannon@pickenslawboise.com

Attorneysfor Defendant

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, 1N AND FOR THE COUNTY OF ADA

GEM STATE ROOFING, Case No. CVOI-l 8-13437
INCORPORATED,

Plaintiff, DECLARATION OF TERRI PICKENS
v. MANWEILER IN SUPPORT OF

DEFENDANT’S OBJECTION TO
UNITED COMPONENTS, PLAINTIFF’S MOTION TO COMPEL
INCORPORATED, dba GEM STATE
ROOFING,

Defendant.

I, TERRI PICKENS MANWEILER make the following declaration pursuant to Idaho

Code § 9—1406:

1. I am the attorney of record for Defendant, and as such, I have personal knowledge

of the facts herein.

2. On September 4, 2018, I received Plaintiff’s First Set of Interrogatories, Requests

for Production, and Requests for Admission, which included Interrogatory No.’s 1 through 19,

Requests for Production No.’s 1 through 23, and Requests for Admission No.’s 1 through 28.

3. On October 4, 2018, I caused Defendant’s Answers to Plaintiff’s First Set of

Interrogatories, Requests for Production, and Requests for Admission to be served on Plaintiff

along with bates stamped documents marked as DEFENDANT0001-27.

DECLARATION OF TERRI PICKENS MANWEILER IN SUPPORT OF DEFENDANT’S OBJECTION TO
PLAINTIFF’S MOTION TO COMPEL - Page 1
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4. On October 17, 2018, I received Plaintiffs Second Set of InteITogatories and 

Requests for Production of Documents which included Interrogatory No.' s 20 and 21, and Request 

for Production No.' s 24 and 25. 

5. Also on October 17, 2018, I received a meet and confer letter from Lori Hickman 

regarding insufficient discovery responses. A true and accurate copy of the meet and confer letter 

is attached hereto as Exhibit A. 

6. The meet and confer letter sought supplemental responses to Interrogatories 3, 4, 6, 

10, 11 , Requests for Production 4, 6, 7, 9, and Requests for Admission 11 , 22, 24. 

7. Upon receipt of the meet and confer letter, I arranged for a telephone conference to 

take place between myself and Ms. Hickman. 

8. During the telephone conference on October 24, 2018, Ms. Hickman and I 

discussed the discovery deficiencies, and I agreed to supplement Defendant's Initial Responses by 

November 6, 2018. 

9. During this conversation, I informed Ms. Hickman that as to Inte1rngatory No. 3, 

Defendant did not keep any diaries, calendars, notes or journals and it was agreed that Defendant 

would supplement its response with that information. 

10. On November 6, 2018, I provided Defendant's First Supplemental Responses to 

Plaintiffs First Set oflnterrogatories, Requests for Production, and Requests for Admission. 

11. Defendant' s First Supplemental Responses provided supplemental responses to 

Interrogatory No.'s 3, 4, 6, 10, 11, Request for Production No. 4, Request for Admission No.' s 

11 , 22, 24 and also provided bates stamped documents marked as DEFENDANT00028-85. 

DECLARATION OF TERRI PICKENS MANWEILER IN SUPPORT OF DEFENDANT'S OBJECTION TO 
PLAINTIFF'S MOTION TO COMPEL - Page 2 

4. On October 17, 201 8, I received Plaintiff’s Second Set of Interrogatories and

Requests for Production ofDocuments which included Interrogatory No.’s 20 and 2 l ,
and Request

for Production No.’s 24 and 25.

5. Also on October 17, 201 8, I received a meet and confer letter from Lori Hickman

regarding insufficient discovery responses. A true and accurate copy ofthe meet and confer letter

is attached hereto as Exhibit A.

6. The meet and confer letter sought supplemental responses to Interrogatories 3, 4, 6,

10, 11, Requests for Production 4, 6, 7, 9, and Requests for Admission 11, 22, 24.

7. Upon receipt ofthe meet and confer letter, I arranged for a telephone conference to

take place between myself and Ms. Hickman.

8. During the telephone conference on October 24, 2018, Ms. Hickman and I

discussed the discovery deficiencies, and I agreed to supplement Defendant’s Initial Responses by

November 6, 201 8.

9. During this conversation, I informed Ms. Hickman that as to Interrogatory No. 3,

Defendant did not keep any diaries, calendars, notes or journals and it was agreed that Defendant

would supplement its response with that infonnation.

10. On November 6, 2018, I provided Defendant’s First Supplemental Responses to

Plaintiff’s First Set of Interrogatories, Requests for Production, and Requests for Admission.

11. Defendant’s First Supplemental Responses provided supplemental responses to

Interrogatory No.’s 3, 4, 6, 10, 11, Request for Production No. 4, Request for Admission No.’s

11, 22, 24 and also provided bates stamped documents marked as DEFENDANTOOO28-85.

DECLARATION OF TERRI PICKENS MANWEILER IN SUPPORT OF DEFENDANT’S OBJECTION TO
PLAINTIFF’S MOTION TO COMPEL - Page 2
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12. I did not receive another meet and confer from counsel regarding Defendant' s First 

Supplemental Responses, nor was I made aware that any of Defendant' s First Supplemental 

Responses were deficient until Plaintiff filed its Motion to Compel. 

13. On November 19, 2018, I caused Defendant' s Answers to Plaintiffs Second Set of 

InteITogatories and Requests for Production to be served upon Plaintiff, serving with the responses 

bates stamped documents marked as DEFENDANT00086-113. 

14. That same day, I received a second meet and confer letter from Ms. Hickman 

regarding Interrogatory No. 2. A true and accurate copy of the second meet and confer letter is 

attached hereto as Exhibit B. 

15 . On November 21 , 2018, I caused Defendant' s Second Supplemental Responses to 

Plaintiffs First Set oflnteITogatories, Requests for Production, and Requests for Admission to be 

served upon Plaintiff. 

16. Defendant's Second Supplemental Responses provided supplemental responses to 

InteITogatory No. ' s 2, 11 , and 12, Requests for Production No. ' s 16 and 23 , and bates stamped 

documents marked as DEFENDANTOOOl 14-117. 

17. On March 4, 2019, I caused Defendant's Third Supplemental Responses to 

Plaintiffs First Set oflnterrogatories, Requests for Production, and Requests for Admission, to be 

served upon Plaintiff. 

18. Defendant' s Third Supplemental Responses provided supplemental responses to 

Requests for Production No. 6 and 7 by producing documents bates stamped as 

DEFENDANTOOOl 18-1148. 

DECLARATION OF TERRI PICKENS MANWEILER IN SUPPORT OF DEFENDANT'S OBJECTION TO 
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12. I did not receive another meet and confer from counsel regarding Defendant’s First

Supplemental Responses, nor was I made aware that any of Defendant’s First Supplemental

Responses were deficient until Plaintiff filed its Motion to Compel.

13. On November l9, 201 8, I caused Defendant’s Answers to Plaintiff’s Second Set of

Interrogatories and Requests for Production to be served upon Plaintiff, serving with the responses

bates stamped documents marked as DEFENDANT00086—1 13.

14. That same day, I received a second meet and confer letter from Ms. Hickman

regarding Interrogatory No. 2. A true and accurate copy of the second meet and confer letter is

attached hereto as Exhibit B.

15. On November 21, 2018, I caused Defendant’s Second Supplemental Responses to

Plaintiff’s First Set of Interrogatories, Requests for Production, and Requests for Admission to be

served upon Plaintiff.

16. Defendant’s Second Supplemental Responses provided supplemental responses to

Interrogatory N0.’s 2, 11, and 12, Requests for Production No.’s 16 and 23, and bates stamped

documents marked as DEFENDANTOOOI 14-1 17.

17. On March 4, 2019, I caused Defendant’s Third Supplemental Responses to

Plaintiff s First Set of Inten‘ogatories, Requests for Production, and Requests for Admission, to be

served upon Plaintiff.

18. Defendant’s Third Supplemental Responses provided supplemental responses to

Requests for Production No. 6 and 7 by producing documents bates stamped as

DEFENDANTOOOI 18-1 148.

DECLARATION OF TERRI PICKENS MANWEILER IN SUPPORT OF DEFENDANT’S OBJECTION TO
PLAINTIFF’S MOTION TO COMPEL - Page 3
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19. I did not receive another meet and confer from counsel regarding Defendant' s 

Second Supplemental Responses, nor was I made aware that any of Defendant's Second 

Supplemental Responses were deficient until Plaintiff filed its Motion to Compel. 

20. Defendant did not have an opportunity to amend or supplement its responses 

because it was not aware of any deficiencies in its discovery responses until this Motion to Compel 

was filed. 

21. Defendant has been truthful in its response that the items requested simply do not 

exist. 

22. As such, Plaintiff has failed to adequately meet and confer and its Motion to 

Compel should be denied. 

CERTIFICATION 

I declare under penalty of pe1jury pursuant to the law of the State of Idaho that the 

foregoing is true and correct. 

DATED: March 5, 2019. 

Isl Terri Pickens Manweiler 
TERRI PICKENS MANWEILER 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on March 5, 2019, I electronically served the foregoing 
document using the iCourt E-File system, which sent a Notice of Electronic Filing to the following 
persons: 

Ryan T. McFarland 
McFarland Ritter PLLC 
P.O. Box 1335 
Meridian, ID 83680 

D First Class Mail 
D Facsimile - 208.895.1270 
D Hand Delivery 
~ iComis -ryan@mcfarlandritter.com 

Isl Terri Pickens Manweiler 
Terri Pickens Manweiler 

DECLARATION OF TERRI PICKENS MANWEILER IN SUPPORT OF DEFENDANT'S OBJECTION TO 
PLAINTIFF'S MOTION TO COMPEL - Page 4 

19. I did not receive another meet and confer from counsel regarding Defendant’s

Second Supplemental Responses, nor was I made aware that any of Defendant’s Second

Supplemental Responses were deficient until Plaintiff filed its Motion to Compel.

20. Defendant did not have an opportunity to amend or supplement its responses

because it was not aware ofany deficiencies in its discovery responses until this Motion to Compel

was filed.

21. Defendant has been truthful in its response that the items requested simply do not

exist.

22. As such, Plaintiff has failed to adequately meet and confer and its Motion to

Compel should be denied.

CERTIFICATION

I declare under penalty of perjury pursuant to the law of the State of Idaho that the

foregoing is true and correct.

DATED: March 5, 2019.

/s/ Terri Pickens Manweiler

TERRI PICKENS MANWEILER

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on March 5, 20 1 9, I electronically served the foregoing

document using the iCourt E—File system, which sent a Notice ofElectronic Filing to the following

persons:

Ryan T. McFarland U First Class Mail

McFarland Ritter PLLC U Facsimile — 208.895.1270

P.O. Box 1335 U Hand Delivery

Meridian, ID 83680 E iCourts — rvan@mcfarlandritter.com

/s/ Terri Pickens Manweiler

Terri Pickens Manweiler

DECLARATION OF TERRI PICKENS MANWEILER IN SUPPORT OF DEFENDANT’S OBJECTION TO
PLAINTIFF’S MOTION TO COMPEL - Page 4
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VIA U.S. MAIL 

Terri Pickens Manweiler 
Pickens Cozakos, P.A. 
398 S. 9th Street, Ste. 240 
Boise, ID 83701 

C A LA 0 

17 October 2018 

Re: Gem State Roofing, Incorporated v. United Components, Incorporated, 
dba Gem State Roofing- CVOJ-18-13437 

Dear Ms. Manweiler, 

TTE 

This letter is sent pursuant to Idaho Rule of Civil Procedure 37(a)(l), and as a follow-up 
to the letter I sent you dated October 15, 2018. Request is hereby made for an in-person or 
telephone conference to meet and confer, preparatory to Mr. Silvia filing a Motion to Compel. 

On September 4, 2018, I served you with Plaintiff Gem State Roofing's First Set of 
Interrogatories, Requests for Production of Documents, and Requests for Admission ("Discovery 
Requests"). On October 4, 2018 you served me with Defendant's Responses thereto (the 
"Discovery Responses"). Those Discovery Responses are materially deficient for the following 
reasons: 

• Interrogatory No. 3 requires your client to identify all documents and other writings 
made prior to, contemporaneous with, or after the events alleged in the Complaint. 
You responded that these documents do not exist, which seems improbable, given that 
you have produced some invoices showing that your client has performed roofing 
work in Blaine County under the business name "Gem State Roofing." Demand is 
made that you make a full and complete response to this Interrogatory, as required by 
Idaho Rule of Civil Procedure 33(b )(3). 

• Your client's objection to Intenogatory No. 4 is twofold: 1) that it is overly broad; and 
2) the information requested is already in possession of Plaintiff because it was a party 
to the communications. These objections are not valid, however, because: 1) 
communications between your client and Plaintiff are likely limited in scope and 
number; and 2) Plaintiffs possession of tangible information or recollections regarding 
such communications does not obviate your client's duty to respond to this 
Interrogatory with its information and/or recollection of such communications. 

• Interrogatory Nos. 6, 10 and 11 require your client to "identify every fact" which 
forms the basis for its continuing assertions that it is not a party to the Settlement 
Agreement nor is it GSR&AM's successor or assignee. Your client's responses simply 
restate these assertions without providing any supporting facts or basis for them. 

MCFARL\NDRrITER.COM I P.O. Box 1335 I MERIDIAN, loAno 83680 I LORt@MCFARL\NDitITTER.cm1 I P. 208.867.1661 I F. 208.895.1270 
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17 October 201 8

VIA U.S. MAIL

Terri Pickens Manweiler

Pickens Cozakos, P.A.

398 S. 9th Street, Ste. 240

Boise, ID 83701

Re: Gem State Roofing, Incorporated v. United Components, Incorporated,

dba Gem State Roofing — CV01-18—]3437

Dear Ms. Manweiler,

This letter is sent pursuant to Idaho Rule of Civil Procedure 37(a)(1), and as a follow-up

to the letterI sent you dated October 15, 2018. Request is hereby made for an in-person or

telephone conference to meet and confer, preparatory to Mr. Silvia filing a Motion to Compel.

On September 4, 201 8, I served you with Plaintiff Gem State Roofing's First Set of

Interrogatories, Requests for Production 0f Documents, and Requests for Admission ("Discovery

Requests"). On October 4, 201 8 you served me with Defendant's Responses thereto (the

“Discovery Responses”). Those Discovery Responses are materially deficient for the following

reasons:

- Interrogatory No. 3 requires your client to identify all documents and other writings

made prior to, contemporaneous with, or after the events alleged in the Complaint.

You responded that these documents do not exist, which seems improbable, given that

you have produced some invoices showing that your client has performed roofing
work in Blaine County under the business name “Gem State Roofing.” Demand is

made that you make a full and complete response to this Interrogatory, as required by
Idaho Rule of Civil Procedure 33(b)(3).

- Your client's objection t0 Interrogatory No. 4 is twofold: 1) that it is overly broad; and

2) the information requested is already in possession of Plaintiff because it was a party

to the communications. These objections are not valid, however, because: 1)

communications between your client and Plaintiff are likely limited in scope and

number; and 2) Plaintiffs possession of tangible information or recollections regarding

such communications does not obviate your client's duty to respond to this

Interrogatory with its information and/or recollection of such communications.

- Interrogatory Nos. 6, 10 and 11 require your client t0 "identify every fact" which

forms the basis for its continuing assertions that it is not a party to the Settlement

Agreement nor is it GSR&AM's successor or assignee. Your client's responses simply

restate these assertions without providing any supporting facts or basis for them.

n—W. F".—
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Demand is made that your client cite every fact that supports these assertions as 
required by Idaho Rule of Civil Procedure 33(b)(3), including facts regarding Mr. 
Flynn's involvement in the negotiation and execution of the Settlement Agreement as 
Vice President of GSR&AM, and the subsequent assignment of the "Gem State 
Roofing" trademark from GSR&AM to UCI authorized by Mr. Flynn as both 
"Assignor" and "Assignee" (Def. 0017). 

• Request for Production No. 4 requires production of "all agreements or other 
documents or tangible things" executed between GSR&AM and UCL Your client's 
response that "no documents exist" is simply not credible given that at least one of the 
documents produced by your client - "Application for Registration of Assignment of 
Trademark-Service Mark" (Def. 0017) - is responsive to this request. Given this 
trademark assignment and Mr. Flynn's continuous ownership and operation of both 
GSR&AM and UCI, demand is made that your client produce all documents, 
agreements, or tangible things related to this request as required by Idaho Rule of Civil 
Procedure 34(b )(2)(E)(i). 

• Requests for Production Nos. 6 and 7 require production of "all correspondence or 
other documents or tangible things" exchanged between your client and any former or 
potential customers in Blaine County. Your client's response that "no documents exist" 
for these requests is disingenuous in light of the four roofing jobs for which UCI has 
already produced invoices. All documents and correspondence related to these four 
roofing jobs must be produced, as well as documents related to any other Blaine 
County roofing jobs or bids not yet disclosed or identified. 

• Your client's response to Request for Production No. 9 is another outright denial that 
documents exist. However, because this Request relates to Interrogatory No. 4, which 
is deficient for the reasons set forth above, demand is made that any and all documents 
regarding your client's information and/or recollection of the subject communications 
be produced. 

• Your client denied Request for Admission No. 11 regarding UCI's filing of an 
Application of Registration of Assignment of the "Gem State Roofing" design mark 
with the Secretary of State because "Defendant is a corporation and not capable of 
filing documents." This Request used the capitalized pronoun "You" which term is 
broadly defined in the Discovery Requests as: "Defendant United Components, 
Incorporated ("UCI"), Your officers, directors, agents, representatives, employees, 
attorneys, insurers, and every person acting or purporting to act, or who has ever acted 
or purported to act on Your behalf (hereinafter, "Defendant" or "UCI")". Clearly the 
term "You" means more than just the corporate entity itself, and includes whoever 
acted on UCI's behalf and filed the Application. Moreover, your client's flippant denial 
does not "fairly respond to the substance of the matter" as required by Idaho Rule of 
Civil Procedure 36(a)(5). Demand is hereby made that your client amend its response 
to satisfy Rule 36(a)(5), or we will also file a motion regarding the sufficiency of your 
client's answer pursuant to Rule 36(a)(7). 

• Your client denied Request for Admission Nos. 22 and 24 regarding annual reports 
filed with the Secretary of State's office on the bases that: 1) UCI is "unable. to file 
documents" because it is a corporation; and 2) some highlighter marks on the copies of 
the two reports render them "untrue and incorrect." Once again, these denials do not 
satisfy Idaho Rule of Civil Procedure 36(a)(5) which states that a "denial must fairly 
respond to the substance of the matter and ... the answer must specify the part admitted 
and qualify or deny the rest." Accordingly, demand is made that your client amend its 
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Demand is made that your client cite every fact that supports these assertions as

required by Idaho Rule of Civil Procedure 33(b)(3), including facts regarding Mr.

Flynn's involvement in the negotiation and execution of the Settlement Agreement as

Vice President of GSR&AM, and the subsequent assignment of the "Gem State

Roofing" trademark from GSR&AM to UCI authorized by MI. Flynn as both
"Assignor" and "Assignee" (Def. 0017).

- Request for Production No. 4 requires production of "all agreements or other

documents or tangible things" executed between GSR&AM and UCI. Your client's

response that "no documents exis
"
is simply not credible given that at least one ofthe

documents produced by your client — "Application for Registration ofAssignment of

Trademark-Service Mark" (Def. 0017) - is responsive to this request. Given this

trademark assignment and Mr. Flynn's continuous ownership and operation of both

GSR&AM and UCI, demand is made that your client produce all documents,

agreements, or tangible things related to this request as required by Idaho Rule of Civil

Procedure 34(b)(2)(E)(i).

- Requests for Production Nos. 6 and 7 require production of "all correspondence or

other documents or tangible things" exchanged between your client and any former or

potential customers in Blaine County. Your client's response that "no documents exist"

for these requests is disingenuous in light of the four roofing jobs for which UCI has

already produced invoices. All documents and correspondence related to these four

roofing jobs must be produced, as well as documents related to any other Blaine

County roofing jobs or bids not yet disclosed or identified.

- Your client's response to Request for Production No. 9 is another outright denial that

documents exist. However, because this Request relates to Interrogatory No. 4, which

is deficient for the reasons set forth above, demand is made that any and all documents

regarding your client's information and/or recollection of the subject communications

be produced.

° Your client denied Request for Admission No. 11 regarding UCI's filing of an
Application of Registration ofAssignment of the "Gem State Roofing" design mark

with the Secretary of State because "Defendant is a corporation and not capable of

filing documents." This Request used the capitalized pronoun "You" which term is

broadly defined in the Discovery Requests as: "Defendant United Components,

Incorporated ("UCI"), Your officers, directors, agents, representatives, employees,

attorneys, insurers, and every person acting or purporting to act, or who has ever acted

or purported to act on Your behalf (hereinafter, “Defendant” or “UCI”)". Clearly the

term "You" means more than just the corporate entity itself, and includes whoever

acted on UCI's behalf and filed the Application. Moreover, your client's flippant denial

does not "fairly respond to the substance of the matter" as required by Idaho Rule of

Civil Procedure 36(a)(5). Demand is hereby made that your client amend its response

to satisfy Rule 36(a)(5), or we will also file a motion regarding the sufficiency of youx
client's answer pursuant to Rule 36(a)(7).

o Your client denied Request for Admission Nos. 22 and 24 regarding annual reports

filed with the Secretary of State's office on the bases that: 1) UCI is "unableto file

documents" because it is a corporation; and 2) some highlighter marks on the copies of
the two reports render them "untrue and incorrect." Once again, these denials do not

satisfy Idaho Rule of Civil Procedure 36(a)(5) which states that a "denial must fairly

respond to the substance of the matter and... the answer must specify the part admitted

and qualify or deny the rest." Accordingly, demand is made that your client amend its
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wholesale denials and provide a response that complies with the broad definition of 
"You" and "Your" in the Discovery Requests, and Rule 36(a)(5). 

• You have failed to have your client verify its responses to the Interrogatories "under 
oath" as required by Rule 33(b)(5). 

Please advise of your availability to meet and confer regarding these matters by October 
25, 2018. 

Sincerely, 

SENT WITHOUT SIGNATURE 
TO A VOID DELAY 

Lori Hickman 
Legal Counsel 
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wholesale denials and provide a response that complies with the broad definition of

"You" and "Your" in the Discovery Requests, and Rule 36(a)(5).

- You have failed to have your client verify its responses to the Interrogatories "under

oath" as required by Rule 33(b)(5).

Please advise of your availability to meet and confer regarding these matters by October

25, 201 8.

Sincerely,

SENT WITHOUT SIGNATURE
TO AVOID DELAY

Lori Hickman
Legal Counsel
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MCFARLAND0 RITTER 

I 9 November 20 I 8 
VIA U.S. MAIL 
VIA FACSIMILE, 208-954-5099 
VIA EMAIL: terri@pickenslawboise.com 

Terri Pickens Manweiler 
Pickens Cozakos, P.A. 
398 S. 9th Street, Ste. 240 
Boise, ID 83701 

Re: Gem State Roofing, Jnc01porated v. United Components, Jnc01porated, 
dba Gem State Roofing- CVOl-18-13437 

Dear Terry, 

This letter is sent regarding the ongoing discovery in the above-referenced matter and pursuant to 
Idaho Rule of Civil Procedure 37(a)( I). On September 4, 20 I 8, I served you with Plaintiff Gem State 
Roofing's First Set of Interrogatories, Requests for Production of Documents, and Requests for Admission 
("Discovery Requests"). On October 4, 20 I 8 you served me with Defendant's Responses thereto (the 
"Discovery Responses"). 

Interrogatory No. 2 requires your client to identify "each and every person" who has knowledge 
of this case, including all facts related to the allegations and claims set forth in the Complaint. Your 
client's answer to Interrogatory No. 2 fails to include Michelle Flynn, who was the president of Gem 
State Roofing & Asphalt Maintenance, Inc. and who signed the Trademark Settlement Agreement 
referenced in paragraphs I I and 12 of the Complaint. Ms. Flynn clearly has knowledge of the facts 
related to this case and the claims set f01th in the Complaint. Also, your responses do not provide the 
names and contact information of any other officer, shareholder, member, or employee of either Gem 
State Roofing & Asphalt Maintenance, Inc. or United Components, Inc. who may have had knowledge of 
the Settlement Agreement. Accordingly, please provide me the current employer, business and home 
address and telephone number as required by Interrogatory No. 2 for Michelle Flynn and any other 
officer, shareholder, member, or employee of either Gem State Roofing & Asphalt Maintenance, Inc. or 
United Components, Inc. 

If you are not able to provide this information on or before Wednesday, November 2 I, 20 I 8, 
please contact me to arrange for a telephone conference to fu1ther meet and confer on this issue. 

Sincerely, 

SENT WITHOUT SIGNATURE 
TO A VOID DELAY 

Lori Hickman · 
Legal Counsel 
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19 November 20 1 8

VIA U.S. MAIL
VIA FACSIMILE, 208—954—5099

VIA EMAIL: terri@pickenslawboise.com

Terri Pickens Manweiler

Pickens Cozakos, P.A.

398 S. 9th Street, Ste. 240

Boise, ID 83701

Re: Gem State Roofing, Incorporated v. United Components, Incorporated,

dba Gem State Roofing - CV01-18-1343 7

Dear Terry,

This letter is sent regarding the ongoing discovery in the above-referenced matter and pursuant to

Idaho Rule of Civil Procedure 37(a)(1). On September 4, 2018, I served you with PlaintiffGem State

Roofing‘s First Set of Interrogatories, Requests for Production of Documents, and Requests for Admission

("Discovery Requests"). On October 4, 2018 you served me with Defendant's Responses thereto (the

“Discovery Responses”).

Interrogatory No. 2 requires your client to identify “each and every person” who has knowledge
of this case, including all facts related to the allegations and claims set fofih in the Complaint. Your
client’s answer to Interrogatmy No. 2 fails to include Michelle Flynn, who was the president of Gem
State Roofing & Asphalt Maintenance, Inc. and who signed the Trademark Settlement Agreement
referenced in paragraphs 11 and 12 of the Complaint. Ms. Flynn clearly has knowledge ofthe facts

related to this case and the claims set forth in the Complaint. Also, your responses do not provide the

names and contact information 0f any other officer, shareholder, member, or employee of either Gem
State Roofing & Asphalt Maintenance, Inc. or United Components, Inc. who may have had knowledge of

the Settlement Agreement. Accordingly, please provide me the current employer, business and home
address and telephone number as required by Interrogatory No. 2 for Michelle Flynn and any other

officer, shareholder, member, or employee 0f either Gem State Roofing & Asphalt Maintenance, Inc. or

United Components, Inc.

1f you are not able to provide this information on 0r before Wednesday, November 21, 2018,

please contact me to arrange for a telephone conference to further meet and confer on this issue.

Sincerely,

SENT WITHOUT SIGNATURE
TO AVOID DELAY

Lori Hickman'

Legal Counsel
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DEFENDANT’S OPPOSITION TO PLAINTIFF’S MOTION FOR PARTIAL SUMMARY JUDGMENT, Page 1 

Terri Pickens Manweiler, ISB No. 5828 
Shannon Pearson, ISB No. 10027 
PICKENS COZAKOS, P.A. 
398 S. 9th Street, Suite 240 
P.O. Box 915 
Boise, Idaho 83701 
Telephone:  208.954.5090 
Facsimile:  208.954.5099 
terri@pickenslawboise.com 
shannon@pickenslawboise.com 
Attorneys for Defendant 

 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 

STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
  

 
GEM STATE ROOFING, 
INCORPORATED, 

Plaintiff, 
v. 

 
UNITED COMPONENTS, 
INCORPORATED, dba GEM STATE 
ROOFING, 

Defendant. 
 

 
Case No. CV01-18-13437 

 
DEFENDANT’S OPPOSITION TO 
PLAINTIFF’S MOTION FOR 
PARTIAL SUMMARY JUDGMENT 
 

 
Defendant United Components, Incorporated, dba Gem State Roofing, by and through its 

counsel of record, Terri Pickens Manweiler of the firm Pickens Cozakos, P.A., submits this 

Opposition to Plaintiff’s Motion for Partial Summary Judgment.  This Memorandum is supported 

by the Declaration of Terri Pickens Manweiler in Support of Defendant’s Cross Motion for 

Summary Judgment (“Manweiler Supp. Dec.”), and the Declaration of Jeffery Flynn in Support 

of Defendant’s Cross Motion for Summary Judgment (“Flynn Dec.”), each filed previously with 

this Court. 

I. INTRODUCTION AND STATEMENT OF FACTS 

For purposes of brevity, Defendant United Components, Inc. (“UCI”) adopts its 

Introduction and Statement of Undisputed Facts from its underlying Memorandum in Support of 

Electronically Filed
3/5/2019 1:51 PM
Fourth Judicial District, Ada County
Phil McGrane, Clerk of the Court
By: Amy King, Deputy Clerk
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DEFENDANT’S OPPOSITION TO PLAINTIFF’S MOTION FOR PARTIAL SUMMARY JUDGMENT, Page 2 

Cross Motion for Summary Judgment as if fully set forth herein. UCI provides the following 

statement of facts in response to Plaintiff’s Undisputed Statement of Facts included in its 

Memorandum in Support of Plaintiff’s Motion for Partial Summary Judgment (“Plaintiff’s 

Memorandum”).   

Jeffery Flynn was a 49% stockholder of Gem State Roofing & Asphalt Maintenance Inc. 

(“GSRAM”) while it was in existence.  Flynn Supp. Dec., ¶ 2.  Flynn’s then wife, Michelle Flynn 

was the other 51% shareholder.  During its existence, GSRAM became delinquent on payment of 

its employment taxes, that, coupled with the downturn in the economy rendered it unable at the 

time to fully repay the tax debt.  Flynn Supp. Dec., ¶ 3. Because of the tax debt, the IRS liened all 

of GSRAM’s equipment and Mr. Flynn was instructed he could dissolve GSRAM and start a new 

entity that could purchase the equipment to pay off the IRS debt. Flynn Supp. Dec., ¶ 4. And Mr. 

Flynn did just that; in October 2011, UCI was formed and GSRAM was dissolved.  Flynn Supp. 

Dec., ¶ 5. During that time, the Flynns were divorced, and Michelle Flynn took no ownership 

interest in UCI.  Michelle Flynn settled her obligations with the IRS through an offer of 

compromise.  Mr. Flynn did not have the cash flow available to settle with the IRS and he is still 

currently working with the IRS to resolve the tax debt.  Mr. Flynn did not try to evade or escape 

the IRS debt. Flynn Supp. Dec., ¶ 6. Mr. Flynn was instructed that the new company, UCI, would 

not be responsible for the obligations of GSRAM. Manweiler Supp. Dec., ¶ 4, Exhibit A.  

The Trademark Settlement Agreement provides that GSRAM will not advertise or solicit 

business in Blaine County.  Manweiler Supp. Dec., ¶ 5, Exhibit B. The Trademark Settlement 

Agreement also provides that GSRAM “may advertise in the Twin Falls telephone directories 

which may be distributed in Blaine County, so long as it is not listed under any cities in Blaine 

County, and does not state or imply it performs services in Blaine County.” Manweiler Supp. Dec., 
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DEFENDANT’S OPPOSITION TO PLAINTIFF’S MOTION FOR PARTIAL SUMMARY JUDGMENT, Page 3 

¶ 6. The Trademark Settlement Agreement was strictly between Gem State and GSRAM, signed 

by Michelle Flynn, not Jeffery Flynn. Manweiler Supp. Dec., Exhibit B. UCI was never a party to 

the Trademark Settlement Agreement, nevertheless, neither GSRAM nor UCI advertised or 

solicited business in Blaine County and the advertisements in the Twin Falls telephone directory 

does not state or imply it performs services in Blaine County. Flynn Supp. Dec., ¶ 8.    

If a company or individual reaches out to UCI or GSRAM and that company or individual 

happens to have a project in Blaine County or requests an estimate for a project in Blaine County, 

Mr. Flynn did not consider that to be soliciting, because UCI is not a party to the Trademark 

Settlement Agreement, and even if it were, UCI and GSRAM were not soliciting the business or 

advertising to solicit business.  Manweiler Supp. Dec., ¶ 7. Plaintiff alleges GSRAM (and 

incorrectly UCI) violated the Trademark Settlement Agreement in the dealings with the following: 

Standard Plumbing Supply (Deposition Exhibit 31 and 35), 
Kerry Armstrong, (Deposition Exhibit 44, 47),  
Pioneer West Property Management (Deposition Exhibit 33 and 34),  
Bruce Bothwell, (Deposition Exhibit 59),  
ESI Construction (Deposition Exhibit 42),  
Snow Mountain Apartments (Deposition Exhibit 36, 37),  
McAlvain Construction (Deposition Exhibits 50, 55, 56, 57, 61, 65),  
Larry Isham (Deposition Exhibit 16),  
Shay Construction (Deposition Exhibits 17 and 18),  
Brashears & Sons (Deposition Exhibit 14). 
 

Plaintiff’s Memorandum, pg. 16. None of these companies or customers were solicited by GSRAM 

or UCI nor do they constitute a breach of the Trademark Settlement Agreement.  Flynn Supp. Dec., 

¶ 24. 

 As to Standard Plumbing Supply, UCI provided a seal coat job, not a roofing job; the 

Trademark Settlement Agreement does not prohibit seal coat jobs and further, UCI was under no 

obligation to refer business to Plaintiff because it was not a party to the Trademark Settlement 

Agreement, but even if it were, UCI could not refer this job to Plaintiff because Plaintiff does not 
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do seal coat jobs.  Flynn Supp. Dec., ¶ 11.   As to Kerry Armstrong, Ms. Armstrong called UCI for 

an emergency repair the day after thanksgiving, UCI did not solicit work from Ms. Armstrong. 

Flynn Supp. Dec., ¶ 12.   As to Pioneer West Property Management, UCI did not solicit any work 

from Pioneer West, in fact Pioneer West took over for Advanced Maintenance Services who is 

named in the Trademark Settlement Agreement as a customer that GSRAM could continue doing 

work for.  Flynn Supp. Dec., ¶ 13. UCI handled the roof repair for Advanced Maintenance because 

GSRAM originally did the roof and it was believed to be a warranty job. Flynn Supp. Dec., ¶ 14. 

Bruce Bothwell contacted UCI for an estimate in May 2018, no services were rendered to 

Mr. Bothwell from UCI. Flynn Supp. Dec. ¶ 15.  Mr. Bothwell found UCI through the phonebook 

which showed Twin Falls Idaho as the business location and per the Trademark Settlement 

Agreement, any advertisements must not show that GSRAM (not UCI) was conducting business 

in Blaine County. Manweiler Supp. Dec., ¶ 9, Exhibit D.  ESI Construction reached out to UCI for 

an estimate in February 2017, UCI did not provide any services to ESI, only the estimate.  Flynn 

Supp. Dec., ¶ 16. UCI has done work for ESI throughout all of Idaho and was a long-time customer 

of GSRAM and now UCI. Flynn Supp. Dec., ¶ 17. 

Snow Mountain Apartments received an estimate from UCI in August 2016, however no 

services were performed, and UCI certainly did not solicit or reach out to Snow Mountain 

Apartments.  Flynn Supp. Dec., ¶ 18. Snow Mountain Apartments initially called for an asphalt 

estimate, and then sought out a roofing estimate. Flynn Supp. Dec., ¶ 19. Plaintiff also provided 

an estimate to Snow Mountain Apartments, so any damages claimed to be suffered by Plaintiff as 

a result of UCI submitting an estimate are moot. Manweiler Supp. Dec., ¶ 10, Exhibit E. 

McAlvain Construction is a longtime customer of UCI and UCI has done projects for 

McAlvain Construction throughout all of Idaho.  Flynn Supp. Dec., ¶ 20. McAlvain Construction 
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reached out to UCI because of a prior job UCI completed in Valley County, Idaho. Flynn Supp. 

Dec., ¶ 21, Exhibit A.  UCI did not solicit work from McAlvain, they contacted UCI for work on 

the Animal Shelter in Blaine County. Flynn Supp. Dec., ¶ 22.  UCI had no restrictions for working 

in Blaine County, so it did the job. 

As to Larry Isham, Shay Construction, and Brashears & Sons, UCI did not solicit its 

services because UCI was not yet incorporated at the time of the estimates and invoices 1.  Flynn 

Supp. Dec., ¶ 23.  Thus, any breach of the Trademark Settlement Agreement as to Mr. Isham, Shay 

Construction, and Brashears & Sons should have been filed against GSRAM, not UCI.   

Plaintiff also contends UCI dramatically increased its presence in Blaine County in 2016 

and began to “openly and aggressively violate the terms of the Settlement Agreement” 

(Memorandum, page 6, ¶ 17).  First and foremost, UCI is not a party to the Trademark Settlement 

Agreement. Second, Plaintiff fails to provide any factual evidence that UCI did increase its 

presence in Blaine County, the blanket assertion is not supported by actual data. Finally, UCI has 

not dramatically increased its presence in Blaine County, nor did it ever openly or aggressively 

violate the terms of the Settlement Agreement. Flynn Supp. Dec., ¶ 25. 

The Trademark Settlement agreement provides that the parties (Plaintiff and GSRAM) will 

direct the customer to the other party if such service would violate the terms of the Trademark 

Settlement Agreement.  Plaintiff incorrectly contends that UCI failed to do this.  Despite having 

no requirement to do so, Mr. Flynn testified in his deposition that UCI has in fact referred 

customers to Plaintiff. Manweiler Supp. Dec., ¶ 12, Exhibit F.  Some of the projects, such as the 

Standard Plumbing Supply project could not be referred to Plaintiff because it was for an asphalt 

seal coat job and Plaintiff does not do asphalt seal coats. Flynn Dec., ¶ 10. UCI did not solicit 

                                                           
1 UCI was incorporated on October 25, 2011; GSRAM provided Mr. Isham an estimate on June 20, 2011, provided 
Brashears & Sons an estimate on September 30, 2010, and Shay Construction and estimate and invoice in July 2011. 
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business in violation of the Trademark Settlement Agreement, nor was UCI even a party to the 

Trademark Settlement Agreement. 

II. LEGAL STANDARD FOR SUMMARY JUDGMENT 

 UCI adopts its Standard of Review from the previously filed Memorandum in Support of 

Cross Motion for Summary Judgment. 

III. LEGAL ARGUMENT 

 Plaintiff seeks partial summary judgment on its causes of action for 1) breach of contract, 

2) breach of covenant of good faith and fair dealing, and 3) unjust enrichment. Plaintiff claims that 

UCI was a successor corporation to GSRAM and as such is bound by the terms of the Trademark 

Settlement Agreement, and such successor liability is the basis for which Plaintiff seeks partial 

summary judgment. UCI is not a successor to GSRAM, which means UCI cannot be liable for 

breach of contract, breach of covenant of good faith and fair dealing, or unjust enrichment. 

1. UCI is Not a Successor Corporation to GSRAM. 

 Although there is no Idaho law directly on point regarding liability of a successor 

corporation liability, the general rule under Idaho law is that, “[a]n assignee’s assumption of an 

assignor’s liabilities is never presumed, and the burden of proof is upon the party who asserts that 

there has been an assumption.  Murr v. Selag Corporation, 113 Idaho 773, 7809, 747 P.2d 1302, 

1309 (Ct. App. 1987).  The well-settled general rule of successor liability is that where one 

company sells or otherwise transfers all or substantially all of its assets to another company, the 

latter is not liable for the debts and liabilities of the transferor.  15 Fletcher’s Cyclopedia on 

Corporations § 7122 (2017 update). There are four generally recognized exceptions to a 

successor’s non-liability:  

(1) the buyer expressly or impliedly agrees to assume such 
 liability; 
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(2) the transaction amounts to a de facto consolidation or merger; 
(3) the buyer corporation is merely a continuation of the seller 
 corporation; or 
(4) the transaction is entered into fraudulently for the purpose of 
 escaping liability. 

 
Welco Indus., Inc. v. Applied Cos., 1993-Ohio-191, 67 Ohio St. 3d 344, 346-47, 617 N.E.2d 1129, 

1132. 

 Each of these four exceptions require a transfer of assets in order to hold the acquiring 

company liable.  Bud Antle, Inc. v. Eastern Foods, Inc., 758 F.2d 1451, 1457 (Cir. 1985). Thus, 

the first issue to determine before any of the four exceptions are addressed is if a transfer of assets 

between UCI and GSRAM occurred.  GSRAM’s assets were liened by the IRS, which meant 

GSRAM did not have any assets that could be sold to another company.  Upon its incorporation, 

UCI purchased the assets from the IRS and by that time, GSRAM was already dissolved.  GSRAM 

did not sell or transfer its assets to UCI, thus, UCI is not a successor to GSRAM.    

 If this Court is not persuaded by this argument, the exceptions to successor non-liability 

are addressed as follows.  Plaintiff argues that the third exception (the buyer corporation is merely 

a continuation of the seller corporation) applies to UCI.  Plaintiff combines the second and third 

exceptions by arguing that if UCI is a mere continuation of GSRAM, then a de facto merger has 

taken place.   The de facto merger doctrine and the mere continuation doctrine are separate 

doctrines and although courts have previously analyzed the two as a single doctrine because of 

their similarities2, each will be addressed as a separate doctrine as follows.  

A. No De Facto Merger Took Place. 

 The de facto merger doctrine is an equitable doctrine that recognizes successor liability 

may attach where one corporation is absorbed by another, but without compliance with statutory 

                                                           
2 Cargo Partner AG v. Albatrans, Inc., 352 F.3d 41, 45 atfn.3 (2d Cir.2003). 
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requirements for a merger.  United States v. Sterling Centrecorp Inc., 960 F.Supp.2d 1025, 1041 

(E.D. Cal.2013). When a de facto merger is alleged, the court must determine “the substance of 

the agreement [regardless of] the title put on it by the parties.” In re Acushnet River & New Bedford 

Harbor Proceedings re Alleged PCB Pollution, 712 F.Supp. 1010 (D. Mass. 1989).  In this case, 

there is no agreement between UCI and GSRAM for this Court to analyze, thus, the Court can look 

to the following factors to determine if a de facto merger has occurred:   

(1) There is a continuation of the enterprise of the seller corporation, so that there 
is continuity of management, personnel, physical location, assets, and general 
business operations. 
 
(2) There is a continuity of shareholders which results from the purchasing 
corporation paying for the acquired assets with shares of its own stock, this stock 
ultimately coming to be held by the shareholders of the seller corporation so that 
they become a constituent part of the purchasing corporation. 
 
(3) The seller corporation ceases its ordinary business operations, liquidates, and 
dissolves as soon as legally and practically possible. 
 
(4) The purchasing corporation assumes those obligations of the seller ordinarily 
necessary for the uninterrupted continuation of normal business operations of the 
seller corporation. 
 

United States v. Sterling Centrecorp, Inc., 960 F.Supp.2d 1025, 1042 (2013). 

 As to the first element, UCI is not disputing that it is operating out of the same location as 

GSRAM. That is where Mr. Flynn was already operating.  Mr. Flynn further admitted that he kept 

much of the personnel of GSRAM, with the exception of ownership and management of UCI.  

Finally, while GSRAM and UCI both businesses provide roofing and asphalt maintenance, the 

continuity of the enterprise changed slightly with the change in management and ownership.  

 The second element requires the stockholders to purchase the acquired corporation with 

shares of stock – this did not take place.  Several courts have held that “[a] consolidation or merger 

always involves a transfer of the assets and business of one corporation to another in exchange 
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for its securities.” Bud Antle, Inc. v. Eastern Foods, Inc., 758 F.2d 1451, (Cir. 1985) (emphasis 

added).  UCI did not buy GSRAM’s assets for stock, thus, this element is not satisfied.  

Furthermore, the two companies do not have the same ownership, GSRAM was Michelle and Jeff 

Flynn.  UCI is Jeffery Flynn and two other shareholders unrelated to Michelle Flynn, further 

establishing that this element has not been met. 

 As to the third element, while it is undisputed that GSRAM dissolved in 2011, there is a 

dispute as to the cessation of its ordinary business operations.  GSRAM did not go through a formal 

winding up process after the IRS liened all of its assets and the two shareholders were divorced.   

GSRAM did not operate as UCI, but part of the business operation included satisfying the IRS 

debts, something that has still arguably yet to been done. Thus, this element is not satisfied. 

  As to the fourth element, UCI, the purchasing company of GSRAM assets from the IRS, 

did not assume the liabilities of GSRAM.  There was no contract or purchase agreement between 

UCI and GSRAM where such assumption of liabilities was agreed to. UCI did continue to use and 

pay for the same services GSRAM had used and paid for, but there was no express assumption of 

liabilities. Refusing to reinvent the wheel for the roofing and asphalt company does not mean that 

UCI assumed all of the liabilities of GSRAM when it started operating.  Without some written 

agreement or uncontroverted assumption, the fourth element is not satisfied.  

 A de facto merger did not take place because each of the four elements listed above cannot 

be satisfied. “Even if the corporation sells to another corporation its entire business operation and 

all its assets, in exchange for some consideration other than stock, the two corporate entities 

remain distinct and intact.” Bud Antle, Inc. v. Eastern Foods, Inc., 758 F.2d 1451, 1458 (Cir. 

1985) (emphasis added). GSRAM and UCI are distinct and separate because no exchange of stock 
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or shares took place as consideration between the entities and no consideration was given to 

Michelle Flynn by UCI or Jeff Flynn to dissolve GSRAM.  

B. UCI is Not a Mere Continuation of GSRAM. 

 The mere continuation doctrine applies when a purchasing corporation is merely a 

continuation or reincarnation of the selling corporation.  Id. “The gravamen of the traditional mere 

continuation exception is the continuation of the corporate entity rather than the continuation of 

the business operation.” Martin v. TWP Enters., 227 Md. App. 33, 57, 132 A.3d 361, 375 (2016). 

The key element of a mere continuation is a common identity of the officers, directors and 

stockholders in the selling and purchasing corporations.”  Bud Antle, at 1459. 

 Jeff Flynn and Michelle Flynn were the owners and stockholders of GSRAM prior to its 

dissolution.  UCI’s stockholders are Jeff Flynn, Kerrie Kuhn, and Robert Hayden; Jeff Flynn is the 

only common shareholder between the two entities.  Although Kerrie Kuhn and Robert Hayden 

were employees of GSRAM, and are now stockholders of UCI, mere employment is insufficient 

to warrant the application of the continuation exception. Id. Because Jeff Flynn is the only 

continuation of GSRAM, and because his continuation from GSRAM to UCI was not resultant 

from the paying for GSRAM assets with shares of his stock, the common identities of GSRAM 

and UCI are different and as such, UCI is not a mere continuation of GSRAM. 

2. UCI Has Not Breached the Trademark Settlement Agreement.  

 As argued above, UCI is not a successor to GSRAM, thus it is not a party to the Trademark 

Settlement Agreement. UCI argued in its Memorandum in Support of Cross Motion for Summary 

Judgment the elements necessary to prove breach of contract, and for the sake of brevity, will not 

repeat that argument here, but adopts that argument as if restated fully herein. Because UCI is not 

000296



DEFENDANT’S OPPOSITION TO PLAINTIFF’S MOTION FOR PARTIAL SUMMARY JUDGMENT, Page 11 

a party to the Trademark Settlement Agreement, Plaintiff’s breach of contract claim cannot 

succeed. 

 Additionally, if this Court determines UCI to be a party to the Trademark Settlement 

Agreement, UCI did not breach the Trademark Settlement Agreement, because as testified by Jeff 

Flynn, accepting estimates from customers that reach out to GSRAM does not constitute soliciting 

so long as he, or the company, did not advertise to, or solicit those customers.  Each of the 

customers that Plaintiff claims constitute a breach of contract (Standard Plumbing Supply, Kerry 

Armstrong, Pioneer West Property Management, Bruce Bothwell, ESI Construction, Snow 

Mountain Apartments, McAlvain Construction, Larry Isham, Shay Construction, Brashears & 

Sons) were either existing customers of GSRAM or reached out on their own to GSRAM or UCI 

for an estimate (See Flynn Supp. Dec., ¶¶ 11-24). Thus, there has not been a breach of contract, 

and Plaintiff’s Motion for Partial Summary Judgment should be denied.  

3. UCI Has Not Breached the Covenant of Good Faith and Fair Dealing. 

 As with the breach of contract, UCI fully briefed and argued this in its Memorandum in 

Support of Cross Motion for Summary Judgment and adopts that argument as if restated fully 

herein.  UCI owes no covenant of good faith and fair dealing to Plaintiff because it is not a party 

to the Trademark Settlement Agreement.   

 And as stated in Section 2 above, GSRAM and UCI acted within the understanding of the 

Trademark Settlement Agreement, and Mr. Flynn’s understanding of the agreement was that it is 

not considered soliciting if the customer first contacts UCI or GSRAM.  Thus, Plaintiff’s breach 

of covenant of good faith and fair dealing cannot succeed, and Plaintiff’s Motion for Partial 

Summary Judgment should be denied. 
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4. UCI Has Not Been Unjustly Enriched. 

 UCI also briefed its argument for this cause of action in its Memorandum in Support of 

Motion for Partial Summary Judgment and adopts that argument as if stated in full herein. Plaintiff 

cannot meet the elements of an unjust enrichment claim because no benefit was conferred upon 

UCI by Plaintiff, thus, this cause of action cannot succeed, and Plaintiff’s Motion for Partial 

Summary Judgment should be denied. 

V. CONCLUSION 

Based on the forgoing, genuine issues of material fact exist, and Defendant respectfully 

requests this Court deny Plaintiff’s Motion for Partial Summary Judgment. 

DATED: March 5, 2019.  

PICKENS COZAKOS, P.A. 
 
 
By /s/ Terri Pickens Manweiler    

Terri Pickens Manweiler, Of the Firm 
Attorneys for Defendant 
 
 
 
 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on March 5, 2019, I electronically served the foregoing 
document using the iCourt E-File system, which sent a Notice of Electronic Filing to the following 
persons: 
 

Ryan T. McFarland 
McFarland Ritter PLLC 
P.O. Box 1335 
Meridian, ID  83680 
 

  First Class Mail   
  Facsimile – 208.895.1270 
  Hand Delivery 
  iCourts – ryan@mcfarlandritter.com 
 

 
 /s/ Terri Pickens Manweiler   
Terri Pickens Manweiler 
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Terri Pickens Manweiler, ISB No. 5828 
Shannon Pearson, ISB No. 10027 
PICKENS COZAKOS, P.A. 

398 S. 9th Street, Suite 240 
P.O. Box 915 
Boise, Idaho 83701 
Telephone: 208.954.5090 
Facsimile: 208.954.5099 
te1Ti@pickenslawboise.com 
shannon@pickenslawboise.com 

Attorneys for Defendant 

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 

GEM STATE ROOFING, 
IN CORPORA TED, 

Plaintiff, 
V. 

UNITED COMPONENTS, 
IN CORPORA TED, dba GEM STA TE 
ROOFING, 

Defendant. 

Case No. CVOl-18-13437 

SUPPLEMENTAL DECLARATION 
OF JEFFREY FLYNN 

I, JEFFREY FLYNN make the following declaration pursuant to Idaho Code§ 9-1406: 

1. I am the President of Defendant United Components Incorporated and have 

personal knowledge to the matters herein. 

2. I was a 49% stockholder in Gem State Roofing & Asphalt Maintenance Inc. 

("GSRAM") while it was in existence. 

3. During its existence, GSRAM became delinquent on payment of its employment 

taxes, that, coupled with the downturn in the economy rendered it unable at the time to fully repay 

the tax debt. 
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ROOFING,
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SUPPLEMENTAL DECLARATION
OF JEFFREY FLYNN
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1. I am the President of Defendant United Components Incorporated and have

personal knowledge to the matters herein.

2. I was a 49% stockholder in Gem State Roofing & Asphalt Maintenance Inc.

(“GSRAM”) while it was in existence.

3. During its existence, GSRAM became delinquent on payment of its employment

taxes, that, coupled with the downturn in the economy rendered it unable at the time to fully repay

the tax debt.
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4. Because of the tax debt, the IRS liened all of GSRAM' s equipment and I was 

instructed I could dissolve GSRAM and staii a new entity that could purchase the equipment to 

pay off the IRS debt. 

5. In October 2011, UCI was formed and GSRAM was dissolved. 

6. I did not try to evade or escape the IRS debt. 

7. Plaintiff alleges GSRAM and UCI tried to advertise or solicit business in Blaine 

County. 

8. Neither GSRAM nor UCI adve1iised or solicited business in Blaine County and the 

adve1iisements in the Twin Falls telephone directory do not state or imply the businesses performs 

services in Blaine County. 

9. Plaintiff provides a list of customers it alleges GSRAM and UCI solicited or did 

work for in violation of the Trademark Settlement Agreement. 

10. UCI is not a paiiy to the Trademark Settlement Agreement so any work it has done 

since incorporation is not in violation of the Trademark Settlement Agreement. 

11. As to Standard Plumbing Supply, UCI provided a seal coat job, not a roofing job; 

the Trademark Settlement Agreement does not prohibit seal coat jobs and further, UCI could not 

refer this job to Plaintiff because Plaintiff does not do seal coat jobs. 

12. As to Kerry Armstrong, Ms. Armstrong called UCI for an emergency repair the day 

after thanksgiving, UCI did not solicit work from Ms. Armstrong. 

13 . As to Pioneer West Property Management, UCI did not solicit any work from 

Pioneer West, in fact Pioneer West took over for Advanced Maintenance Services who is named 

in the Trademark Settlement Agreement as a customer that GSRAM could continue doing work 

for. 
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14. UCI handled the roofrepair for Advanced Maintenance because GSRAM originally 

did the roof and it was believed to be a warranty job. 

15. Bruce Bothwell contacted UCI for an estimate in May 2018, no services were 

rendered to Mr. Bothwell from UCL 

16. ESI Construction reached out to UCI for an estimate in February 2017, UCI did not 

provide any services to ESI, only the estimate. 

17. UCI has done work for ESI tlu-oughout all of Idaho and is a long-time customer of 

GSRAM and UCL 

18. Snow Mountain Apartments received an estimate from UCI in August 2016, 

however no services were performed, and UCI certainly did not solicit or reach out to Snow 

Mountain Apartments. 

19. Snow Mountain Apaiiments initially called for an asphalt estimate, and then sought 

out a roofing estimate. 

20. McAlvain Construction is a longtime customer of UCI and UCI has done projects 

for McAlvain Construction tlu·oughout all of Idaho. 

21. McAlvain Construction reached out to UCI because of a prior job UCI completed 

in Valley County, Idaho. A true and accurate copy of the letter from Tracy with McAlvain 

Construction regarding UCI's work in Blaine County is attached hereto as Exhibit A. 

22. UCI did not solicit work from McAlvain, they contacted UCI for work on the 

Animal Shelter in Blaine County. 

23 . As to Lany Isham, Shay Construction, and Brashears & Sons, UCI did not solicit 

its services because UCI was not yet incorporated at the time of the estimates and invoices. 
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24. None of these companies or customers were solicited by GSRAM or UCI nor do 

they constitute a breach of the Trademark Settlement Agreement. 

25. UCI has never dramatically increased its presence in Blaine County, nor did it ever 

openly or aggressively violate the terms of the Settlement Agreement. 

CERTIFICATION 

I declare under penalty of pe1jury pursuant to the law of the State of Idaho that the 

foregoing is true and correct. 

DATED: March 5, 2019. 

Isl Jeffery Flynn 
JEFFERY FLYNN 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on March 5, 2019, I electronically served the foregoing 
document using the iCourt E-File system, which sent a Notice of Electronic Filing to the following 
persons: 

Ryan T. McFarland 
McFarland Ritter PLLC 
P.O. Box 1335 
Meridian, ID 83680 

D First Class Mail 
D Facsimile - 208.895.1270 
D Hand Delivery 
~ iCourts - ryan@mcfarlandritter.com 

Isl Terri Pickens Manweiler 
TeITi Pickens Manweiler 
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Terri Pickens Manweiler
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McALVAIN 
CONSTRUCTION IMC. 

November 12, 2018 

Kerrie Kuhn 
United Components, Inc DBA: Gem State Roofing 
417 Remington Street #2 
Garden City, ID 83714 

Re: Animal Shelter of the Wood River Valley 

Dear Kerrie, 

Equal Opportunity Employer 

This letter is being provided to explain to those whom it may concern of our relationship 
with Gem State Roofing and our position with their work in the Wood River Valley. 

McAlvain Construction, Inc. is working with the Animal Shelter of the Wood River Valley 
to build a 29,000 square foot new construction project in Hailey, Idaho. In May of 
2017, McAlvain went out to bid and received bids from three bidders: 1) Dricon 
Roofing; 2) Signature Roofing; and 3) Professional Roofing. Our project budget was 
based on the low bid from Dricon Roofing in the amount of $247,000. We entered into 
contract with Dricon Roofing on November 7, 2017. 

On January 11, 2018, McAlvain held a preconstruction meeting at 8:30 AM with the 
envelope consultant for the project, PIE Consulting, as well as applicable subcontractors 
including Dricon Roofing. The envelope consultant that was hired by the Owner 
reviewed the project expectations and reiterated the design specifications that require 
installation per all manufacturer written instructions. On January 11, 2018 at 12:44 PM, 
McAlvain received an email from the estimator at Dricon Roofing expressing concerns 
with the requirements of the project with regards to the means and methods for 
installing Ice and Water shield (they wanted to use nails to install Ice and Water Shield 
which is against the manufacturer's instructions) as well as their concern with the 
schedule through the winter. In this email dated January 11, Dricon suggested that 
McAlvain contract with a different Contractor for this project. After attempting to have 
temporary protection only installed, it was apparent the best option was to cancel the 
Subcontract with Dricon and enter into Contract with another roofing company. The Lf_ 
other two bids that we received were not within our budget. ~ 

ID REGISTRATION RCE-14471 5559 W. GOWEN RD BOISE, IDAHO 83709 
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(208) 362-2125 FAX (208) 362-4356 

Equal Opportunity Employer

November 12, 2018

Kerrie Kuhn
United Components, Inc DBA: Gem State Roofing
417 Remington Street #2
Garden City, ID 83714

Re: AnimaI Shelter of the Wood River Valley

Dear Kerrie,

This letter is being provided to explain to those whom it may concern of our relationship

with Gem State Roofing and our position with their work in the Wood River Valley.

McAlvain Construction, Inc. is working with the Animal Shelter of the Wood River Valley

to build a 29,000 square foot new construction project in Hailey, Idaho. In May of

2017, McAlvain went out to bid and received bids from three bidders: 1) Dricon

Roofing; 2) Signature Roofing; and 3) Professional Roofing. Our project budget was
based on the low bid from Dricon Roofing in the amount of $247,000. We entered into

contract with Dricon Roofing on November 7, 2017.

0n January 11, 2018, McAlvain held a preconstruction meeting at 8:30 AM with the

envelope consultant for the project, PIE Consulting, as well as applicable subcontractors

including Dricon Roofing. The envelope consultant that was hired by the Owner
reviewed the project expectations and reiterated the design specifications that require

installation per all manufacturer written instructions. 0n January 11, 2018 at 12:44 PM,
McAlvain received an email from the estimator at Dricon Roofing expressing concerns

with the requirements of the project with regards to the means and methods for

installing Ice and Water shield (they wanted to use nails to install Ice and Water Shield

which is against the manufacturer’s instructions) as well as their concern with the

schedule through the winter. In this email dated January 11, Dricon suggested that

McAlvain contract with a different Contractor for this project. Afizer attempting to have

temporary protection only installed, it was apparent the best option was to cancel the

Subcontract with Dricon and enter into Contract with another roofing company. The
other two bids that we received were not within our budget. fi'
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As our Construction Schedule states, the project was ready for temporary 
roofing/plastic as early as January 4, 2018. Gem State Roofing of Boise, Idaho is a 
Contractor that had recently completed a successful project for our Whitetail Clubhouse 
project in McCall, Idaho. This Clubhouse project was managed by the same 
Superintendent (John Hanson) and Project Manager (myself) as the team for the Animal 
Shelter of the Wood River Valley. On January 18, 2018, Gem State Roofing was 
contacted by McAlvain in the hopes of receiving a bid that would work within our 
budget. The Contract with Dricon was canceled on February 5, 2018 and McAlvain 
entered into Contract with Gem State Roofing for the full scope of roofing work on 
February 16, 2018. 

Should you have any questions, please feel free to contact me at (208) 908-5990. 

Sincerely, 

~d,,,7&:.s-
Tracey Felix 
Project Manager 
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As our Construction Schedule states, the project was ready for temporary
roofing/plastic as early as January 4, 2018. Gem State Roofing of Boise, Idaho is a

Contractor that had recently completed a successful project for our Whitetail Clubhouse

project in McCall, Idaho. This Clubhouse project was managed by the same
Superintendent (John Hanson) and Project Manager (myself) as the team for the Animal

Shelter of the Wood River Valley. On January 18, 2018, Gem State Roofing was
contacted by McAlvain in the hopes of receiving a bid that would work within our

budget. The Contract with Dricon was canceled on February 5, 20 18 and McAlvain

entered into Contract with Gem State Roofing for the full scope of roofing work on
February 16, 2018.

Should you have any questions, please feel free to contact me at (208) 908-5990.

Sincerely,

3’

'

.

‘7 h
Lvycddc'7é’gq
Tracey Felix

Project Manager
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TeITi Pickens Manweiler, ISB No. 5828 
Shannon Pearson, ISB No. 10027 
PICKENS COZAKOS, P.A. 

398 S. 9th Street, Suite 240 
P.O. Box 915 
Boise, Idaho 83701 
Telephone: 208.954.5090 
Facsimile: 208.954.5099 
te1Ti@pickenslawboise.com 
shannon@pickenslawboise.com 

Attorneys for Defendant 

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
ST A TE OF IDAHO, IN AND FOR THE COUNTY OF ADA 

GEM STATE ROOFING, 
IN CORPORA TED, 

Plaintiff, 
V. 

UNITED COMPONENTS, 
INCORPORATED, dba GEM STATE 
ROOFING, 

Defendant. 

Case No. CVOl-18-13437 

SUPPLEMENTAL DECLARATION 
OF TERRI PICKENS MANWEILER 

I, TERRI PICKENS MANWEILER make the following declaration pursuant to Idaho 

Code§ 9-1406: 

1. I am the attorney of record for Defendant, and as such, I have personal knowledge 

of the facts herein. 

2. On December 20, 2018, I attended the deposition of Jeffrey Flynn. 

3. Attached hereto are true and accurate copies of the relevant p01iions of the 

deposition transcript of Jeffrey Flynn. 

SUPPLEMENT AL DECLARATION OF TERRI PICKENS MANWEILER, Page I 

Electronically Filed
3/5/2019 1:51 PM
Fourth Judicial District, Ada County
Phil McGrane, Clerk of the Court
By: Amy King, Deputy Clerk

Terri Pickens Manweiler, ISB No. 5828

Shannon Pearson, ISB No. 10027

PICKENS COZAKos, P.A.

398 S. 9th Street, Suite 240

P.O. Box 9 1 5

Boise, Idaho 83701

Telephone: 208.954.5090

Facsimile: 208.954.5099

terri(a)pickenslawboise.com

shannon@pickenslawboise.com

Attorneysfor Defendant

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

GEM STATE ROOFING,
INCORPORATED,

Plaintiff,

V.

UNITED COMPONENTS,
INCORPORATED, dba GEM STATE
ROOFING,

Defendant.

Case No. CV01-1 8—13437

SUPPLEMENTAL DECLARATION
OF TERRI PICKENS MANWEILER

I, TERRI PICKENS MANWEILER make the following declaration pursuant to Idaho

Code § 9-1406:

1. I am the attorney 0f record for Defendant, and as such, I have personal knowledge

of the facts herein.

2. On December 20, 2018, I attended the deposition 0f Jeffrey Flynn.

3. Attached hereto are true and accurate copies of the relevant portions of the

deposition transcript of Jeffrey Flynn.
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4. Mr. Flynn testified in his deposition that he was instructed by the IRS that the new 

company he set up was the separate and distinct, a different corporate veil of GS RAM. See Exhibit 

A attached hereto, page 38:3-7. 

5. The Trademark Settlement Agreement provides that GSRAM will not adve1tise or 

solicit business in Blaine County. A true and accurate copy of the Trademark Settlement 

Agreement is attached hereto as Exhibit B. 

6. The Trademark Settlement Agreement also provides that GSRAM "may advertise 

in the Twin Falls telephone directories which may be distributed in Blaine County, so long as it is 

not listed under any cities in Blaine County, and does not state or imply it perfmms services in 

Blaine County." 

7. Mr. Flynn testified in his deposition that if a company or individual reaches out to 

UCI or GSRAM and that company or individual happens to have a project in Blaine County or 

requests an estimate for a project in Blaine County, Mr. Flynn did not consider that to be soliciting, 

because UCI and GSRAM were not soliciting the business or adve1tising to solicit business. See 

Exhibit C attached hereto, page 77:8-15. 

8. On January 15, 2019, my office received a copy of the documents Plaintiff received 

in response to the third-patty subpoenas. 

9. One of the documents within the third-party subpoena production was an email and 

photograph from Bruce Bothwell regarding how he found GSRAM to request an estimate. A true 

and accurate copy of the email and photograph is attached hereto as Exhibit D. 

10. Also, in the third-party subpoena document production was a copy of estimates 

from Plaintiff to Snow Mountain Apaitments. True and accurate copies of these estimates are 

attached hereto as Exhibit E. 
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4. Mr. Flynn testified in his deposition that he was instructed by the IRS that the new

company he set up was the separate and distinct, a different corporate veil ofGSRAM. See Exhibit

A attached hereto, page 38:3-7.

5. The Trademark Settlement Agreement provides that GSRAM will not advertise or

solicit business in Blaine County. A true and accurate copy 0f the Trademark Settlement

Agreement is attached hereto as Exhibit B.

6. The Trademark Settlement Agreement also provides that GSRAM “may advertise

in the Twin Falls telephone directories which may be distributed in Blaine County, so long as it is

not listed under any cities in Blaine County, and does not state or imply it performs services in

Blaine County.”

7. Mr. Flynn testified in his deposition that if a company or individual reaches out to

UCI or GSRAM and that company or individual happens to have a project in Blaine County or

requests an estimate for a proj ect in Blaine County, Mr. Flynn did not consider that to be soliciting,

because UCI and GSRAM were not soliciting the business or advertising to solicit business. See

Exhibit C attached hereto, page 7728-15.

8. On January 15, 20 1 9, my office received a copy 0fthe documents Plaintiffreceived

in response to the third-party subpoenas.

9. One of the documents within the third-party subpoena production was an email and

photograph from Bruce Bothwell regarding how he found GSRAM to request an estimate. A true

and accurate copy of the email and photograph is attached hereto as Exhibit D.

10. Also, in the third-party subpoena document production was a copy of estimates

from Plaintiff to Snow Mountain Apartments. True and accurate copies of these estimates are

attached hereto as Exhibit E.
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11. Plaintiff claims it suffered damages because of UCI, however it appears on at least 

one job, the Snow Mountain Apartments, Plaintiff had equal oppo1iunity to submit an estimate, so 

any damages claimed to be suffered by Plaintiff as a result of UCI submitting an estimate are moot. 

12. The Trademark Settlement agreement provides that the parties will direct the 

customer to the other party if such service would violate the terms of the Trademark Settlement 

Agreement; Plaintiff contends UCI failed to do this, however Mr. Flynn testified in his deposition 

that they have in fact refe1Ted customers to Plaintiff. See Exhibit F attached hereto, page 78:22-

25 , 79: 1. 

CERTIFICATION 

I declare under penalty of pe1jury pursuant to the law of the State of Idaho that the 

foregoing is true and correct. 

DATED: March 5, 2019. 

Isl Terri Pickens Manweiler 
TeITi Pickens Manweiler 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on March 5, 2019, I electronically served the foregoing 
document using the iCourt E-File system, which sent a Notice of Electronic Filing to the following 
persons: 

Ryan T. McFarland 
McFarland Ritter PLLC 
P.O. Box 1335 
Meridian, ID 83680 

D First Class Mail 
D Facsimile - 208.895.1270 
D Hand Delivery 
~ iCourts - ryan@mcfarlandritter.com 

Isl Terri Pickens Manweiler 
Terri Pickens Manweiler 
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11. Plaintiff claims it suffered damages because ofUCI, however it appears on at least

one job, the Snow Mountain Apartments, Plaintiff had equal opportunity to submit an estimate, so

any damages claimed to be suffered by Plaintiff as a result ofUCI submitting an estimate are moot.

12. The Trademark Settlement agreement provides that the parties will direct the

customer to the other party if such service would violate the terms of the Trademark Settlement

Agreement; Plaintiff contends UCI failed to do this, however Mr. Flynn testified in his deposition

that they have in fact referred customers to Plaintiff. See Exhibit F attached hereto, page 78:22-

25, 79:1.

CERTIFICATION

I declare under penalty of perjury pursuant to the law of the State of Idaho that the

foregoing is true and correct.

DATED: March 5, 2019.

/s/ Terri Pickens Manweiler
Terri Pickens Manweiler

CERTIFICATE 0F SERVICE

I HEREBY CERTIFY that on March 5, 2019, I electronically served the foregoing

document using the iCourt E-File system, which sent a Notice ofElectronic Filing to the following

persons:

Ryan T. McFarland U First Class Mail

McFarland Ritter PLLC U Facsimile — 208.895.1270

P.O. Box 1335 U Hand Delivery

Meridian, ID 83680 E iCourts —rvan@mcfarlandritter.com

/s/ Terri Pickens Manweiler
Terri Pickens Manweiler
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Gem State Roofing v. 
United Components 

Page 38 

1 start up a new company. They said change the name. So 
2 we went with United Components. That is how UCI 
3 surfaced. They let us keep the Gem State brand. And 
4 they let us keep the Asphalt Maintenance brand. We had 
5 to change the corporate veil to keep those companies. 
6 Q. When you say "they" --
7 A. The IRS. 
8 Q. Did you have anything in writing from the IRS 
9 saying that you could keep the Gem State name? 

10 A. I'm sure we have got something. It went all 
11 through litigation with the IRS. They controlled the 
12 whole destiny of the whole process at that point. 
13 Q. I'll represent to you, sir, that nothing in 
14 this litigation has been produced from the IRS related 
15 to them allowing you to keep the name. I would ask you, 
16 and I would ask your counsel, if you would look for that 
17 documentation, provide it to your counsel, and she can 
18 provide it to me. Would you do that, sir? 
19 A. That's fine . 
20 MS. PICKENS MANWEILER: We'll certainly look. 
21 I don't know what authority the IRS has to do that. 
22 MR. MCFARLAND : Neither do I. I'm relying on 
23 your client's testimony. 
24 THE WITNESS: You don't really tell the IRS 
25 what to do. They tell us what to do. 

Page 39 

1 Q. (BY MR. MCFARLAND) If you have something in 
2 writing about them telling you that you can dissolve, or 
3 that you can start a new company, or that you can use 
4 the Gem State Roofing name, I would like to see that 
5 paper if you have it? 
6 A. I couldn't tell you if there is something that 
7 they wrote down or if they just told us to do that. 
8 They just told us to do it. You are going to do this 
9 and that's it. 

10 Q. Will you ask your tax lawyer and tax 
11 accountant about that? 
12 A. Yes, I will. 
13 Q. So, to your knowledge, nothing ever happened 
14 with Michelle's stock? The company just dissolved? 
15 A. It just dissolved. She went tlu-ough offers in 
16 compromise on hers and they settled out on her side. We 
17 were separated at that point. We were divorced. 
18 Q. Has she paid that tax liability, do you know? 
19 A. Yes, she did. 
20 Q. Did you help her with that? 
21 A. No. 
22 Q. Did Gem State Roofing help her with that? 
23 A . No. 
24 Q. Did UCI help her with that? 
25 A. No. 
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Jeffrey Flynn 
December 20, 2018 
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Q. At some point I assume --
A. I'm telling you no, because I didn't. 
Q. I assume at some point there will be a 

resolution with the IRS and you? 
A. At some point. One year, 20 years, 30 years. 

I have no idea. 
Q. Have any payments been made on that -
A. Yes. 
Q. When was the last time any payment was made on 

that debt? 
A. I just made a payment this summer towards the 

OIC. And that was July, August. Somewhere in there . 
Q. Do you know whether you wrote a check 

personally? 
A. I wrote a check. 
Q. Or whether UCI wrote a check? 
A. I wrote a check. 
Q. You wrote a personal check? 
A. Yes. 
Q. Is the tax issue between the IRS and you 

personally? 
A. It was against the corporation. But I was the 

head of the corporation. So they attached me. 
Q. And the corporation, of course, being GSR? 
A. That's correct. 

Page 41 

Q. There is no fight between UCI --
A. No. 
Q. -- and the IRS? 
A. None whatsoever. 
Q. What happened first? The closing of GSR? Or 

the opening ofUCI? Or did they happen at the same 
time? 

A. It was pretty much sequential. 
Q. By sequential you mean they happened at the 

same time? 
A. Yes. You got to close one and open the other. 
Q. You closed one door and you opened the other? 
A. Correct. 
Q. Did you have to lay anybody off during that 

time? 
A . Just in the wintertime we always lay guys off. 
Q. But that was due to the season --
A. Yes. 
Q. -- and not due to the closing of one door and 

opening of another? 
A. No. 
Q. Before GSR closed it doors did it have trucks? 
A. Yes. 
Q. Did it have other equipment? 
A. Yes. 
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1 start up a new company. They said change the name. So 1 Q. At some point I assume --

2 we went with United Components. That is how UCI 2 A. I'm telling you no, because I didn't.

3 surfaced. They let us keep the Gem State brand. And 3 Q. Iassume at some point there will be a

4 they let us keep the Asphalt Maintenance brand. We had 4 resolution with the IRS and you?
5 to change the corporate veil to keep those companies. 5 A. At some point. One year, 20 years, 3O years.

6 Q. When you say "they" -- 6 I have no idea.
'

7 A. The IRS. 7 Q. Have any payments been made on that --

8 Q. Did you have anything in writing from the IRS 8 A. Yes.

9 saying that you could keep the Gem State name? 9 Q. When was the last time any payment was made on

10 A. I'm sure we have got something. It went all 10 that debt?

11 through litigation with the IRS. They controlled the 11 A. I just made a payment this summer towards the

12 whole destiny of the whole process at that point. 12 OIC. And that was July, August. Somewhere in there.

13 Q. I'll represent t0 you, sir, that nothing in 13 Q. Do you know whether you wrote a check

14 this litigation has been produced from the IRS related 14 personally?

15 to them allowing you to keep the name. I would ask you, 15 A. I wrote a check.

16 and I would ask your counsel, ifyou would look for that 16 Q. Or whether UCI wrote a check?

17 documentation, provide it to your counsel, and she can 17 A. I wrote a check.

18 provide it to me. Would you do that, sir? 18 Q. You wrote a personal check?

19 A. That's fine. 19 A. Yes.

20 MS. PICKENS MANWEILER: We'll certainly look. 20 Q. Is the tax issue between the IRS and you
21 I don't know what authority the IRS has to do that. 21 personally?

22 MR. MCFARLAND: Neither do I. I'm relying on 22 A. It was against the corporation. ButI was the

23 your client's testimony. 23 head of the corporation. So they attached me.

24 THE WITNESS: You don't really tell the IRS 24 Q. And the corporation, of course, being GSR?
25 what to do. They tell us what to do. 25 A. That's correct.
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1 Q. (BY MR. MCFARLAND) Ifyou have something in 1 Q. There is no fight between UCI --

2 writing about them telling you that you can dissolve, or 2 A. No.

3 that you can start a new company, or that you can use 3 Q. -- and the IRS?
4 the Gem State Roofing name, I would like to see that 4 A. None whatsoever.

5 paper if you have it? 5 Q. What happened first? The closing of GSR? Or
6 A. I couldn't tell you if there is something that 6 the opening of UCI? Or did they happen at the same
7 they wrote down or if they just told us to do that. 7 time?

8 They just told us to do it. You are going to do this a A. It was pretty much sequential.

9 and that's it. 9 Q. By sequential you mean they happened at the

10 Q. Will you ask your tax lawyer and tax 10 same time?

11 accountant about that? 11 A. Yes. You got to close one and open the other.

12 A. Yes, I will. 12 Q. You closed one door and you opened the other?

13 Q. So, to your knowledge, nothing ever happened 13 A. Correct.

14 with Michelle's stock? The company just dissolved? 14 Q. Did you have to lay anybody off during that

15 A. It just dissolved. She went through offers in 15 time?

16 compromise on hers and they settled out on her side. We 16 A. Just in the wintertime we always lay guys off.

17 were separated at that point. We were divorced. 17 Q. But that was due to the season --

18 Q. Has she paid that tax liability, do you know? 18 A. Yes.

19 A. Yes, she did. 19 Q. -- and not due to the closing of one door and

20 Q. Did you help her with that? 20 opening of another?

21 A. No. 21 A. No.

22 Q. Did Gem State Roofing help her with that? 22 Q. Before GSR closed it doors did it have trucks?

23 A. No. 23 A. Yes.

24 Q. Did UCI help her with that? 24 Q. Did it have other equipment?

25 A. No. 25 A. Yes.
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TRADEMARK SETTtEMENT AGREEMENT 

THIS AGREEMENT, effective as of the date the last of the parties hereto executes this 
Agreement below, is entered into by and between Gem State Roofing & Asphalt Maintenance, 
Inc., and Gem State Roofing, Inc. 

RECITALS 

A. Gem State Roofing &. Asphalt Maintenance, Inc. is an Idaho Corporation in good 
standing duly organized on May 30, 1995 as Flynn, Inc., having amended its name to 
Gem State Roofing and Asphalt Maintenance, Inc., on December 28, 1998, and having 
filed a Ce1tificate of Assumed Business Name as "Gem State Roofing" on July 19, 1999, 
and which provides roofing and asphalt services primarily in the Boise and Twin Falls 
areas. 

B . Gem State Roofing, Inc. is an Idaho Corporation in good standing duly organized on 
December 18, 2000, which is the successor in interest of Richard Silvia, who filed a 
Ce1tificate of Assumed Business Name as "Gem State Roofing" on August 12, 1997, and 
which provides roofing services primarily in the Blaine County area. 

C. The parties' names are confusingly similar to each other and the parties provide similar 
services, leading to a likelihood of confusion as to source, origin, and sponsorship of lhe 
services. 

D. Gem State Roofing & Asphalt Maintenance, Inc., represents that it has not performed any 
work in Blaine County during the time period of May 26, 2002, to May 26, 2005, other 
than the jobs disclosed in the Affidavit of Michelle Flym1 dated May 27, 2005, a true and 
correct copy of which and accompanying exhibits is attached hereto as Exhibit A and 
incorporated herein by this reference. Gem State Roofing & Asphalt Maintenance, Inc., 
further represents that from June 1, 2005, until the date of execution of this Agreement, it 
has not performed any work in Blaine County other ¢an that which was disclosed in said 
Affidavit, and that it has not undertaken any efforts to solicit adve1tising directed toward 
the Blaine County market, including but not limited to soliciting advertising in the Names 
and Numbers and Sun Valley Directo1J' telephone directories. 

E. Gem State Roofing & Asphalt Maintenance, Inc. represents thal it has provided roofing 
and asphalt services in Valley County, Idaho for the customers identified on Exhibit B 
attached hereto and incorporated herein by this reference. 

F. Gem State Roofing, Inc., represents that it has not performed any work in any of those 
counties identified in subparagraph 2(a) below within the last three (3) years other than 
for those customers identified in subparagraph 4(a) below. Gem State Roofing, Inc., 
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TRADEMARK SETTLEhflENT AGREEMENT

THIS AGREEMENT, effective as ofthe date the last of the pafiies hereto executes this

Agreement below, is entered into by and between Gem State Roofing & Asphalt Maintenance,

Inc., and Gem State Roofing, Inc.

\
RECITALS

A. Gem State Roofing & Asphalt Maintenance, Inc. is an Idaho Corporation in good

standing duly organized on May 30, 1995 as Flynn, Inc., having amended its name to

Gem State Roofing and Asphalt Maintenance, Inc., on December 28, 1998, and having

filed a Cefiificate ofAssumed Business Name as “Gem State Roofing” on July 19, 1999,

and which provides roofing and asphalt services primarily in the Boise and Twin Falls

areas.

B. Gem Stale Roofing, Inc. is an Idaho Corporation in good standing duly organized on

December 18, 2000, which is the successor in interest ofRichard Silvia, who filed a

Ceflificate ofAssumed Business Name as “Gem State Roofing” on August 12, 1997, and

which provides roofing sewices primarily in the Blaine County area.

C. The parties’ names arc confusingly similar to each other and the parties provide similar

services, leading to a likelihood of confusion as to source, origin, and sponsorship of the

services.

D. Gem State Roofing & Asphalt Maintenance, Inc., represents that it has not perfumed any

work in Blaine County during the time period ofMay 26, 2002, to May 26, 2005, other

than the jobs disclosed in the Affidavit ofMichclle Flynn datedMay 27, 2005, a true and

correct copy ofwhich and accompanying exhibits is attached hereto as Exhibit A and

incorporated herein by this reference. Gem State Roofing & Asphalt Maintenance, Inc.,

further represents that fiom June 1, 2005, until the date ofexecution of this Agreement, it

has not performed any work in Blaine County other than that which was disclosed in said

Affidavit, and that it has not undertaken any efi‘orts to solicit advertising directed toward

the Blaine County market, including but not limited to soliciting advertising in the Names
andNumbers and Szm Valley Directory telephone directories.

E. Gem State Roofing & Asphalt Maintenance, Inc. represents that it has provided roofing

and asphalt services in Valley County, Idaho for the customers identified on Exhibit B
attached hereto and incomorated herein by this reference.

F. Gem State Roofing, Inc., represents that it has not performed any work in any of those

counties identified in subparagraph 2(a) below within the last three (3) years other Lhan

for those customers identified in subparagraph 4(a) below. Gem State Roofing, Inc.,
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further represents that from June 1, 2005 until the date of execution of this Agreement, it 
has not undertaken any efforts to solicit advertising directed toward any of the counties 
listed in subparagraph 2(a). 

G. The parties wish to resolve this matter without litigation by agreeing not to do business or 
adve1tise in the other's primary market. 

THEREFORE, IN CONSIDERATION OF THE MUTUAL COVENANTS AND 
PROMISES CONTAINED HEREIN, THE PARTIBS AGREE AS FOLLOWS: 

1. Commencing immediately upon execution of this Agreement, Gem State Roofing & 
Asphalt Maintenance, Inc., agrees that it will not advertise or solicit business in Blaine 
County, including but not limited to by, as a non-exhaustive list of examples, telephone 
directory advertising, radio or television advertising, billboards, flyers, signs, or by 
making any indication, express or implied, that it performs services in Blaine County. 
Radio or television advertising on a Boise or Twin Falls station that happens to reach 
Blaine County is permissible so long as it does not state or imply that Gem State Roofing 
& Asphalt Maintenance, Inc., performs services in Blaine County. Gem State Roofing & 
Asphalt Maintenance, Inc., may advertise in Twin Falls telephone directories which may 
be distributed in Blaine County so long as it is not listed under any cities in Blaine 
County, and does not state or imply that it performs services in Blaine County. 

2. Commencing in1mediately upon execution of this Agreement, Gem State Roofing, Inc., 
agrees that it will not advertise or solicit business in the counties listed in subparagraph 
2(a), including but not limited to by, as a non-exhaustive list of examples, telephone 
directory advertising, radio or television advertising, billboards, flyers, signs, or by 
making any indication, express or implied, that it performs services in said counties. 
Radio or television advertising on a Blaine County station that happens to reach said 
counties set forth in subparagraph 2(a) is permissible so long as it does not state or imply 
that Gem State Roofing, Inc., performs services in said counties. Gem State Roofing, 
Inc., may advertise in the Twin Falls Yellow Book and the Qwest Dex Twin Falls 
directories so long as it is listed only under cities in Blaine County and does not state or 
imply that it performs services in the counties set forth in subparagraph 2(a). 

a. Ada County, Boise Counjy, Canyon County, Elmore County, Gem 
County, Gooding County, Jerome County, Twin Falls County, and Valley 
County. 

3. Gem State Roofing & Asphalt Maintenance, Inc., shall not perform any services in Blaine 
County except (i) warranty and maintenance work and repeat customer business for the 
former customers listed in paragraph 3(a), and (ii) work for a public entity in Idaho that is 
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further represents that fi'om June 1, 2005 until the date of execution of this Agreement, it

has not undertaken any efforts to solicit ”advertising directed toward any of the counties

listed in subbaragraph 2(a).

G. The parties wish to resolve this matter without litigation by agreeing not to do business or

adveflisc in the other’s primary market.

THEREFORE, IN CONSIDERATION OF THE MUTUAL COVENANTS AND
PROMISES CONTAINED HEREIN, THE PARTIES AGREE AS FOLLOWS:

1. Commencing immediately upon execution of this Agreement, Gem State Roofing &
Asphalt Maintenance, 1110., agrees that it will not advertise or solicit business in Blaine

County, including but not limited to by, as a non—exhausfive list of examples, telephone

directory advertising, radio or television advertising, billboards, flycrs, sigls, or by
making any indication, express or implied, that it performs sewices in Blaine County.

Radio or television advertising on a Boise or Twin Falls station that happens t0 reach

Blaine County is permissible so long as it does not state or imply that Gem State Roofing
& Asphalt Maintenance, Inc., performs services in Blaine County. Gem State Roofing &
Asphalt Maintenance, 1110., may advertise in Twin Falls telephone directories which may
be distributed in Blaine County so long as it is not listed under any cities in Blaine

County, and does not state or imply that it performs sewices in Blaine County.

2. Commencing immediately upon execution of flJis Agreement, Gem State Roofing, Inc.,

agrees that it will not advertise or solicit business in the counties listed in subparagraph

2(a), including but not limited to by, as a non—exhaustive list of examples, telephone

directory advertising, radio or television advertising, billboards, flyers, signs, or by
making any indication, express or implied, that it performs services in said counties.

Radio or television advertising on a Blaine County station that happens to reach said

counties sct forth in subparagraph 2(a) is permissible so long as it does not state or imply

that Gem State Roofing, Inc., performs services in said counties. Gem State Roofing,

Inc., may advertise in the Twin Falls Yellow Book and the Qwest Dex Twin Falls

directories so long as it is listed only under cities in Blaine County and does not state or

imply that i1 performs services in the counties set forth in subparagraph 2(a).

a. Ada County, Boise County, Canyon County, Elmore County, Gem
County, Gooding County, Jerome County, Twin Falls County, and Valley

County.

3. Gem State Roofing & A3phalt Maintenance, Inc., shall not perform any services in Blaine

County except (i) warranty and maintenance work and repeat customer business for the

former customers listed in paragraph 3(a), and (ii) work for a public entity in Idaho that is
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put out for bid among qualified contractors. When doing work falling under these 
exceptions, Gem State Roofing & Asphalt Maintenance, Inc., shall not display signs or 
otherwise display the name, "Gem State Roofing," or any phrase that is confusingly 
similar, except that it may use a vehicle displaying the name, "Gem State Roofing," so 
long as the print is not larger, brighter, or in any way more prominent than that shown in 
the photographs of the service vehicles attached hereto as Exhibit C and incorporated 
herein by this reference. 

a. Kelly Herara, Mrs. Lipton, and Advanced Maintenance Services. 

4. Gem State Roofing, Inc., shall not perform any services in the counties listed in 
paragraph 2(a) except (i) warranty and maintenance work and repeat customer business 
for the former customers listed in paragraph 4(a), and (ii) work for a public entity in 
Idaho that is put out for bid among qualified contractors. When doing work falling under 
these exceptions. Gem State Roofing, Inc., shall not display signs or otherwise display 
the name, "Gem State Roofing," or any phrase that is confusingly similar, except that it 
may use a vehicle displaying the name, "Gem State Roofing," so long as the print is not 
larger, brighter, or in any way more prominent than that shown in the attached Exhibit D. 

a. Wells Fargo Bank (in Shoshone, Idaho only), Tonya White (Twin Falls 
County), Mike Blank (Twin Falls County), lvlitch Matteson (Twin Falls 
County), and John Ward (Valley County). 

5. If either party receives a request for work that it is prohibited from perfmming under this 
Agreement, it will direct lhe person or entity requesting the work to the other party. 

6. It is understood and agreed that this Agreement affects the parties' respective rights only 
in Blaine County and the counties listed in subparagraph 2(a). No agreement is reached 
regarding the parties' respective rights outside these counties. 

7. Neither party shall oppose the other pmty's state ofldaho trademark registrations dated 
May 2, 2002 in the case of Gem State Roofing, Inc., and dated December 29, 2004 in the 
case of Gem State Roofing & Asphalt Maintenance, Inc. Gem State Roofing & Asphalt 
Maintenance, Inc., agrees and consents to Gem State Roofing, Inc.' s concurrent use and 
registration of the word mark "Gem State Roofing'' effective in Blaine County; Gem 
State Roofing, Inc., agrees and consents to Gem State Roofing & Asphalt Maintenance, 
Inc.' s concurrent use and registration of the word mark "Gem State Roofing" effective in 
the counties listed in subparagraph 2(a). 

8. Except as otherwise provided in this Agreement, this Agreement is solely for the benefit 
of the parties hereto and no other person or entity is entitled to rely upon or benefit from 
this Agreement or any term herein, except by a writing signed by all of the patties hereto, 
or as stated in paragraph 13. 
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put out for bid among qualified contractors. When doing Work falling under these

exceptions, Gem State Roofing & Asphalt Maintenance, Ina, shall not display signs or

otherwise display the name, “Gem State Roofing?” or any phrase that is confusingly

similar, except that it may use a vehicle displaying the name, “Gem State Roofing," so

long as the print is not larger, brighter, or in any way more prominent than that shown in

the photographs of the service vehicles attached hereto as Exhibit C and incorporated

herein by this reference.

a. Kelly Herara, Mrs. Lipton, and Advanced Maintenance Services.

4. Gem State Roofing, Inc., shall not perform any services in the counfies listed in

paragraph 2(a) except (i) warranty and maintenance work and repeat customer business

for the former customers listed in paragraph 4(a), and (ii) work for a public entity in

Idaho that is put out for bid among qualified contractors. When doing work falling under

these exceptions, Gem State Roofing, Inc., shall not display signs 01' otherwise display

the name, “Gem State Roofing," or any phrase that is confusingly similar, except that it

may use a vehicle displaying the name, “Gem State Roofing,” so long as the print is not

larger, brighter, or in any way more prominent than that shown in the attached Exhibit D.

a. Wells Fargo Bank (in Shoshone, Idaho only), Tonya White (Twin Falls

County), Mike Blank (Twin Falls County), Mitch Matteson (Twin Falls

County), and John Ward (Valley County).

5. If either pafly receives a request for work that it is prohibited fi'om perfonning under this

Agreement, it will direct the person or entity requesting the work to the other party.

6. It is understood and agreed that this Agreement affects the parties‘ respective rights only

in Blaine County and the counties listed in subparagraph 2(a). No agreement is reached

regarding the partics’ respective rights outside these counties.

7. Neither party shall oppose the other party’s state of Idaho trademark registrations dated

May 2, 2002 in the case ofGem State Roofing, Inc., and dated December 29, 2004 in the

case ofGem State Roofing & Asphalt Maintenance, Inc. Gem State Roofing & Asphalt

Maintenance, 1110., agrees and consents t0 Gcm State Roofing, Inc.’s concurrent use and

registration of the word mark “Gem State Roofing” effective in Blaine County; Gem
State Roofing, Inc., agrees and consents to Gem State Roofing & Asphalt Maintenance,
Inc.’s concurrent use and registmtion of the word mark “Gem State Roofing” efi’cclivc in

the counties listed in subparagraph 2(a).

8. Except as otherwise provided in this Agreement, this Agreement is solely for the benefit

of the parties hereto and no other person or entity is entitled to rely upon or benefit fiom
this Agreement or any term herein, except by a writing signed by all of the parties hereto,

or as stated in paragraph 13.
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9. The waiver or failure to enforce any provision of this Agreement shall not operate as a 
waiver of any further breach of any such provision or any other provision herein. 

l 0. This Agreement (including the Recitals, all Exhibits attached hereto, all of which are 
hereby expressly incorporated herein by this reference) constitutes the entire agreement 
between the parties hereto with respect to the subject matter hereof, and supersedes all 
prior understandings, if any, with respect hereto. 

11. If any litigation or proceeding is c01mnenced between or among the parties or their 
representatives arising out of, or relating to, this Agreement, including, vvithout 
limitation, a breach of any covenant, condition, representation, warranty, agreement, or 
provision of this Agreement, the prevailing party shall be entitled, in addition to such 
other relief as may be granted, to have and recover from the other party reasonable 
attorneys' fees and all costs of such action. 

12. The terms of this Agreement may not be modified, amended, or otherwise changed in any 
manner, except by an instrument in writing executed by each of the parties. 

13. This Agreement shall be binding upon and shall inure to the benefit of the successors, 
assigns, personal representatives, heirs, and legatees of the respective parties. 

14. The provisions of this Agreement shall be construed and enforced in accordance with the 
laws of the State of Idaho. Any action for breach of this agreement shall be brought and 
litigated in the dist1ict. court of the state ofldaho, in the county in which the alleged 
breach occurred. Time is of the essence. Each party hereby acknowledges, represents, 
and warrants that (i) each party is of equal bargaining stTength; (ii) each party has 
actively participated in the drafting, preparation, and negotiation of this Agreement; (iii) 
each pa1ty has been represented by its own legal counsel; and (iv) any rule of 
construction to the effect that ambiguities are to be resolved against the drafting party 
shall not apply in the interpretation of this Agreement, or any portion herein. 

15. Each party to this Agreement wannnts that il had independent counsel review the terms 
and conditions of this Agreement, and enters into this Agreement knowingly based on the 
advice of independent counsel. Each party further acknowledges and represents that it 
fully understands the meaning and ramifications ofthis Agreement, and no implication 
shall be drawn against any party by virtue of the drafting of this Agreement, since this 
Agreement was drafted by both parties. With regard to the drafting of this Agreement, 
each party shall bear its own attorney fees and costs. 

16. Each pal'ty has the requisite power and authority to enter into this Agreement, to perform 
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9. The waiver or failure to enforce any provision of this Agreement shall not Operate as a

waiver of any further breach of any such provision or any other provision herein.

10. This Agreement (including the Recitals, all Exhibits attached hereto, all of which are

hereby expressly incorporated herein by this reference) constitutes the entire agreement

between the parties hereto with respect to the subj ect matter hereof, and supersedes all

prior understandings, if any, with respect hereto.

1 1. If any litigation or proceeding is commenced between or among the parties 01' their

representatives arising out of, or relating to, this Agreement, including, without

limitation, a breach of any covenant, condition, representation, warranty, agreement, or

provision of this Agreement, the prevailing party shall be entitled, in addition Lo such

other relief as may be granted, to have and recover from the other pany reasonable

attorneys’ fees and all costs ofsuch action.

12. The terms of this Agreement may not be modified, amended, or otherwise changed in any

manner, except by an instmment in writing executed by each of the parties.

13. This Agreement shall be binding upon and shall inure to the benefit of the successors,

assigns, personal representatives, heirs, and legatees ofthe respective parties.

14. The provisions of this Agreement shall be construed and enforced in accordance with the

laws of the State of Idaho. Any action for breach of fllis agreement shall be brought and

lifigated in the disln'ct court of the state ofIdaho, in the county in which the alleged

breach occurred. Time is of the essence. Each party hereby acknowledges, represents,

and warrants that (i) each party is of equal bargaining strength; (ii) each party has

actively participated in the drafting, preparation, and negotiation ofthis Agreement; (iii)

each party has been represented by its own legal counsel; and. (iv) any rule of

construction to the effect that ambiguities are to be resolved against the drafting party

shall not apply in the interpretation of this Agreement, or any portion herein.

15. Each party to this Agreement wan'ants that it had independent counsel review the terms

and conditions ofthis Agreement, and enters into this Agreement knowingly based on the

advice of independent counsel. Each parry further acknowledges and represents that it

fully understands the meaning and ramifications 0f this Agreement, and no implication

shall be drawn against any party by virtue of the drafting ofthis Agreement, since this

Agreement was drafted by both parties. With regard to the drafting of this Agreement,

each party shall bear its own attorney fees and costs.

16. Each party has the requisite power and authority 10 enter into this Agreement, to perform
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its obligations herein, and to consmmnate the transactions contemplated herein. The 
execution and delivery of the Agreement by the parties and the consummation by the 
parties of the transactions contemplated herein have been duly approved by each paity. 
No other proceedings on the part of each paity are necessary to authorize the execution of 
this Agreement and the transactions contemplated herein. 

17. Each party hereto, for itself, its successors, legal representatives, agents and assigns, 
remises, releases, acquits, and forever discharges the other party hereto, its successors, 
legal representatives, agents and assigns, and any and all persons acting for, by, with or 
through or in any way on behalf of them, of and from any an all costs, expenses, claims, 
controversies, demands, damages, losses, liabilities, actions, and causes of action of every 
and whatever kind, name or nature, !mown or unknown, either in law or. in equity, on 
account of, arising out of, or in any way growing out of the infringing use or claim of 
infringing use of the GEM ST A TE name or mark in any way prior to the date of this 
Agreement. 

18. This Agreement may be executed in any number of counterparts, each of which shall be 
deemed an original, but together which shall constitute one and the same instrument. An 
executed version of this Agreement which has been signed and transmitted by facsimile 
or other electronic or mechanical means shall be deemed an original. At the request of 
either party, the parties will confirm a facsimile transmission of an executed doctm1ent by 
signing an original document. 

DATEDthis--Q---=O __ dayof~,2005. 

~ -~==q,..a:,......i._-k-~ 
Mi 1el!e Flynn 
President of Gem State Roofing & 
Asphalt Maintenance, Inc. 

DATED this _____ day of ______ , 2005. 

Rick Silvia 
President of Gem State Roofing, Inc. 
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its obligations herein, and to consummate the transactions contemplated herein. Thc

execution and delivery of the Agreement by the parties and the consummation by thc

panics of the transactions contemplated herein have been duly approved by each party.

No other proceedings on the palt of each party are necessaly to authorize the execution of

this Agreement and the transactions contemplated herein.

17. Each party hereto, for itself, its successors, legal representatives, agents and assigns,

remises, releases, acquits, and forever discharges the other party hereto, its successms,

legal representatives, agents and assigns, and any and all persons acting for, by, with or

through 01' in any way on behalf of them, of and fi'om any an all costs, expenses, claims,

controversies, demands, damages, losses, liabilities, actions, and causes of action ofevery

and whatever kind, name or nature, known or unknown, either in law or- in equity, on

account of, arising out of, or in any way growing out of the infringing use or claim of

infringing use of the GEM STATE name or mark in any way prior to the date of this

Agreement.

18. This Agreement may be executed in any number of counterpafls, each ofwhich shall be

deemed an original, but together which shall constitute one and the same instrument. Au
executed version of this Agreement which has been signed and transmitted by facsimile

01' other electronic or mechanical means shall be deemed an-original. A1 the request of

either party, the parties will confirm a facsimile transmission of an executed docmnent by

signing an original document.

DATED this g0 day of 4022555 ,2oos.

Mi 1611c Flynn
President ofGem State Roofing &
Asphalt Maintenance, Inc.

DATED this day of
,
2005.

Rick Silvia

President ofGem State Roofing, Inc.

TRADEMARK SETTLEMENT AGREEMENT - 5
M:\Cliculs\Gem Slate Roofing 8: Asphalt Mainlcnnncc - 3621 IBGZI l .0003 - Trademark lm'ringamcmMgtcemcnl Final 101101ch

000316



p.c 

its obligations herein, and to consummate the transactions contenq:ilated herein. The 
execution and delivery of the Agreement by the parties and the consummation by the 
parties of the transactions contemplated herein have been duly approved by each party. 
No other proceedings on the part of each party are necessary to authorize the execution of 
this Agreement and the transactions contemplated herein. 

17. Each party hereto, for itself, its successors, legal representatives, agents and assigns, 
remises, releases, acquits, and forever discharges the other party hereto, its successors, 
legal representatives, agents and assigns, .and a11y and all persons acting for, by, with or 
through or iJ1 any way on behalf of them, of and frpm any an all costs, expenses, claims, 
controversies, demands, damages, losses, liabilities, actions, and causes of action of every 
and whatever kind, name or nature, known or unknown, either in law or in equity, on 
account of, arising out of, or in any way growing out of the infringing use or claim of 
inmnging use of the GEM STA TE name or mark in any way prior to the date of this 
Agreement.. 

18. Tbis Agreement may be executed many number of counterparts, each of which shall be 
deemed an original, but together which shall constitute one and the same instrument. An 
executed version of this Agreement which has been signed and transmitted by facsimile 
or other electronic or mechanical means shall be deemed an original. At the request of 
either party, the parties will confirm a facsimile transmission of au executed document by 
signing an original document. 

DATED this _____ day of _____ __,2005. 

DAIBDthis day of 

TRADEMARK SETTLEMENT AGREEMENT - 5 

Michelle Flynn 
President of Gem State Roofing & 
Asphalt Maintenance, Inc. 

O=fvber:2oos. 

_rl:7- ;7 ==---
Rick SHvia 
President of Gem State Roofing, Inc. 
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its obligations herein, and to consummate the transactions contemplated herein. 'l'hc

execution and delivery of the Agreement by the parties and the consummation by the

panics ofthe transactions contemplated herein have been duly approved by each party.

No other proceedings on the part ofeach party are necessary to authorize the execution of

this Agreement and the transactions contemplated herein.

17- Each party hereto, for itself, its successors, legal representatives, agents and assigns,

remises, releases, acquits, and forever discharges the other party hereto, its successors,

legal representatives, agents and assigns, .and any and all persons acting for, by, with or

through 01‘ in any way on behalfofthem, ofand from any an all costs, expenses, claims,

controversies, demands, damages, losses, liabflitiés, actions, and causes of action of every

and whatever kind, name or nature, known or unknown, either in law or in equity, on

account of, arising out of, or in any way growing out ofthe infringing use or claim of

infi-inging use of the GEM STATE name or mark in any way prior t0 the date of this

Agreement.
'

18. This Agreement may be executed in any number of counterparts, each ofwhich shall be
deemed an. original, but together which shall constitute one and the same instrument. An
executed version ofthis Agreement which has been signed and transmitted by facsimile

or other electronic or mechanical means shall be deemed an original. At the request of

either pany, the parties will confirm a facsimile transmission of an executed documcm by
signing an original document.

DATED this day of 2005.

Michelle Flynn
President ofGem State Roofing&
Asphalt Maintenance, Inc.

fl {A
DATED this day of QTFOLEF: 2005.

R161: Silvia

President ofGem State Roofing, Inc-
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EXHIBIT A-AFFIDAVIT OF MICI-illLLE FLYNN 
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STATE OF IDAHO ) 

COUNTY OF ADA ) 

1vlichelle Fl.ynn ha-,,•ing been first duly sworn deposes and says: 

i . I am over the 3ge of 18 a11d competent to testify ,md mitk<', the following 

statements bc)sed on my own personal Jr.no\ylcctge. 

2. I am the President of Gem State Roofing arid Asphalt ).,fainrena11ce; 

Inc., a duly incorporale~11daho Corporation. 

3. I am the c.ustodiau of the bnsiuesr. records for Gem State Roofing anrJ 

1\:;p·halt Mainl(m,mcc, Inc. 

4. I have conducted a review o!' the business records for Gero Stare 

Roofing and Asphalt Mr-tintenanc~. Int~- for the purpose oj ,i$ce.rraining 

rhe extem uf the work undertaken by Gem .State Roofing and Asplrnll 

.Mainl~~n.~nc~, Inc. in the \A/oCJd River Valley, Idaho d\lring the t11ree. (3) 

year period from a'vlay 26, 2002, through May 26, 2005_ 

5. l found the following docnmeots thul are alUJc.bed herew which 1dJecL 

the. jobs that Gem Stilt€! Roofing and Asphalt 1'·£Rintcn:mcc in fa('£ 

performed during the aforesaid period. Sa.id alt,1chcd records rctlt:et lh\; 

profits that ,vere made from scidjobs. 

6. After u senrch of my bu sines~ records during this uircc ye:i.r pcdnd, 1 :1m 

conficlcnl Llwt tllere were no oUwr jobs performed by Gem Stare. 

A.fl"IDA YIT <Jfi MlCHELLF, FLYNN - P.'\GE ! 

us 27 ”21min FRI 04:13 FAX $53fllu‘ ANGSTEMN LAW FLU?

STATE OF IDAHO ')

COUNTY 0F ADA )

Michelle Flynn having been first duly swam deposcs and says:

1.

SQ

5‘-

1 am over the age. of 18 and competent to testify 21nd make. thc following

stamments based on my own personal Jmowlndgs.

I am the President of Gem State Roofing and Asphzm Maintenmwa.‘

Ina, u duly incorporated Idaho Corporation.

I «1m the. custodian 01’ the business records for Gem Siam Routing mid

Asphalt Maintenance, Inc.

I

I have conducted a review of the business records for Gem Stan:

Roofing and Asphalt Maintenance, Inc. t‘m‘ the. purpose of ascerrgfiuing

the. extem uf the work undarmken by Gum State Roofing and Asylxau

Mainmnance, Inc. in the Wood River Valley, ldaho during the threa (3)

year period from May 26, 2003 through May 26. 2005.

I found the following doctunents that axe attached hereto \vlfich reflect

the. jobs that Gem Stale Roofing and Asphalt h-[aimcnance in fact

performed duu‘ng thc aforesaid period. Said attached records reflect llw

profits that were made from saidjobs.

After u search 01' my business records during this three year period. I mn

confident let [here were no other jobs performed by Gem Slate.

AFFIDAV 1T 0F MICHELLE FLYNN - PAGE l

{£11m}
'0
.I- EH'.‘
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Roofing and Asphalt Jvfainrena.nce, inc. in the \Vood Ri.v~r Valiey, 

Idaho. 

7. At present I have one pc!lcling job in rhe Wood River Vall-:y tlJal hi1s 

been estimated but 110 work lH1s commenced. The anlic:ip~t~d profits 

from our :ii 13, 220 estimate is aµpro:-.irriutcly $ 3,000. 

FURTHER YOURAFFli\NT SAD'HNOT. 

DATED th.is 4 day of May, 2005. 

,'\ffl.Or\VIT Of MKHBLJ...E PLYN!'i- PAGE 2. 

us 2: 2sz Fm 04:15 FM $530117 ANGsm-Lr Lar'ivm.
l

123.15.: m_z

Roofing and Asphalt Maintenance. an. in the \Véod River Valley.

Idaho.

7. Al present I have one pcnding job in the Wood River Vallcy that has

been estimated but no work has connncuccd. Th3 anlicipated profits

from om 3 13, 2'?0 estimate is approximately :13 3.000.

FURTHER YOUR AFFIANT SAITH NOT.

DATED this :2 Z day 0fMay, 2005.

%j_fib
ig, 1g? x/VL)

ichc 1e Flvnn. Affiam /

. 2005.

1M7

Residing At: Wt
\le Commission Expires:_.L_§Z____

DATED misZZdiif% .2005.

<
I

' ""‘"—‘":u

I )HN Lnfm

“EFIDAVH' 01‘ MICHELLE FLYNK— PAGE ’3
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• ,•. ,• r .:.O\'." .:. •. •-:.•. • L •'•~;:I r'C.!lt.~·:.±.M ~!) :::(:;~f ".: 
.tLLE 

i 
I 
I 

2r ·31 9 ·"rA1 

}(£[/)I l/m,ra, Calf ed sffe,d "''"'"" .,,,,...,J,pl,an," c-,,,, ,,,,,. 
Roojiv.g and.-isplwli Mo:intc-:nCU1ce thfs f.s Mi lui!le. 11 K:uow -rmmtlr,11 oj 
Rick wa:. cw:r made and sl1i!. mw we wer.r co Jingfrrml Botsu. 

Ma:teria!: S220.00 

Vdacle amt Q-r!s: ~100,00 

Ef'llpltJyec~ S200,(IOwith icr..:es and immrro-lce . I 
Profit: sno.oo I 

(i:'.)111:~ ·11: ~ 

t•::-;(,'E [1:j / 1j';: 
p . .c.. 

l

._.. 4. .
—

'5 1'? jams FRI 04:11! FAA 1553*

-
Ax‘éf-ISTHAK LAW PLLC' 2' Efillus‘ugg

.....-: '_v: .Lvu.‘ 1-4-43 wow: w. Pthe-z'in AND mm“ ‘v‘

PAGE infimfi
.ELLE 21: -3. a-‘rm p.

. __,

Keily Hamm, CcrHed afiz‘u Ialqumm'm' 51aphone " Gem Slate

Roofiug andAgolwltha'mQ-mzce fhr's isMi Izdle.
" Knowmanila: qf

Rick was evermade anda'he Haw we were co zingj'mu/ Baiw.

Mareridl: 8220.00

Vehicle midGm: $100.00

Employee is;- SzoMIO with faxes andInche
Frqfii: SI20.00

000321
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I 
I 

MN,IE J ADDRE~'S --~------------J Ki:lh Ii.er.II<\ 
P.O.'Box6<13S 
i~tl=n Id ~~o 
720.-'\479 nf'-13~21':i.--: 

PED::RSEl·i AH[l C",;,:• 
20!' lf:. 

~· 

QJ1i1f, ,,1 :: 

p~(:;1:. :)~_,i:!~ 
f' , r; 

.___a_r2_120_ll_'_, _. ..... __ :;i;~4 _J 

D1'eSC1'!PTION 
"-- -----T-0-~-Al..-' ----i 

~l•l'l'!\JJY.l~(o i=l:1,-:u! lhc.J~lc:n!U!J.md.y::nm:mnll UlcJab,:);"~ ~liie.crtmpldlc., of 
1 (,l llpu. J.cmr, }.~c:llnm rd! 

J. Dl!I pilot l)!i(e:i!br:itJ.<;1.'lll~tian rr.'~ clip.~ on 1'~111 cm;,. 
;i, l:;~;lJ tf.(l(e:x:.rn•tDly = Mt-w ::~ to ~lrJkr:..wf 5).tcm.. I 
3. Frctcn .-ri'.it :inkt:: :I='-'!' t.ct in ct,nlk =1"' .t poothofc,;, 
4. 1-J\, <.llhO" twf ~ Al fil.-.o !!Jtl rnt'.cciol.! orcr &nc,ur cliJ> r.dd.o. 

Al! m.i:crfol fa r,uarl!II1fl:d t,; be"-' ~o.l, rsed \\lh :\W\'c 'l\'CJi.: I() be r,ctf::;;m,d ili n=ils.r,: wi!hf!lc 
3f'.--cifi::ationG submll((&. tbr IIC<l~r. ·wm5: mti!: Cln!lplctcd ir• ll SJJb;;tarrtfal 'l't'lll'\;rnmlit "'Onnt.(, 

Pn)mc::.t ta ktf..:dc lk,tuan d..")' cf ,:.;eplc'.fon nnlc::-..s Cllicn~i,;c lt:!1'"41:ly G,."'lll S 1lc Rrofi"l(, (h1c,e 
coti:n.slc ;,. t:i~>::d !tl:e=.ics" hln.di11g l:llllll'Ul:L Allyb:~ of co~lr..::t lt'Ul !""'11 in .o. fJ'Jtu::nu:n clJ.'.1~ 
~~:i%.r11d nmy &: :Nbja:t.lc JOO% o!'tM. \o:cl =t otl!ic C!l!llre~ I 
A~y clt=tiD)\ ,., 1!<:-,k,Uo;i .fi\>m blmew.=lfi.:.~!foAS in,ohfll/l c;,;m. c,,,'.,°t.", 'Iii! l;<:'={\:IJ. CY.JI}• U!J<T;l 
Wri!lcrt<:«.c!IT~ 1.11)11 will Ir.= llii ntr.i. cr.x;.gc O\':t tmd .i.oov~ tl!n ~r.,. Ali d::r~•'Ultnf:: c:o.iU!l.(l-1:-Jt 
1ip:;:1.r.<cldr.l\w Cl' ~r. t-..:~ ow cc;it.:oL ow~ to=-.:-· .for. crtd·D"'.li~ =*1 !r.:n1t;,...:e "J'OU 
nl;o,,: '\=.,,k. Wort-ll!M':i O:r.l~~-"' ttrrcl Pcl.>l:c l,i',,.luli;;•hisumx= o::!. llt,;l,,: ,~tti, b¢ thh,;,. out by 
GonS1'!1cRr.--J!iorr. I 

I 

S(0.00 

L--~----·-----~- -~--j!~~---L-~~~ 
___ ....,J ___ __,__r_o __ T_P._L~--~":u.°" J 

!,GNATURE 

apedfiafions submuud l‘ar nbovcwm: nué umplwxl in a submmial wofimmlx

mmm 'ccrmd: 1112mm day cfomplcfienmica ennmfisc 3:155 by Sans
aim.“ fsaisndhbmum .1 h‘mda'ng.mama. Anya“ orcantract will hall
£2597» and may b: suhjcd-(c 1m“?! cffl'h‘. {Dial cml offic banked.

Myatmfim m- dc-zidiaa .G'vm uborcspanned”: hwhlna qua arm, will.
‘

All mzzdal {sgnawed ta be rs mini, wimgbov:“wk Io barcrranm in madame th'lhc
mom.

chu-afi‘ 1g. Onec
in a nzizfimmn charge

GmSlmcRmfiua.

. .ndyum
vexiflm66m, ml “illbeam:u; nun dung:m mu! above tho esfinme. AH ugccmmh: cant'mgexl
up; zddcnwn: d_dnysbamd our- ecalan GM tomyfimmd-oficnmryltmram: awn
abovemt Wommhmafia mid Publicfiafiik‘immm a:abommwkm bunkm oul By

us 2?. Em Hi1 n4 : 1.1 m: 555nm? ficsmn' Luv Pm:
V

13mm: m;-

.-_»:.: w.» .mua w: 1:: zuezcali'
‘

PEDERSEN MB 035A? ‘ meg 35,239

r .ELLE‘ tor at. 5451 p.5

\u l v

Satan'sate

DATE ESTIMATE i}

9125519".- 3944
i

IMME I ADDRESS

PD. Box6435
I&lnnnm $3340
729—1479 7584392 Fax

'

nmcmmon TOTAL

We hcncbymums: (o fvmhinan thumbing]:mipafim nilmelanoma ‘crlh’cmmlcflm of
161 Spmxmc.Kdflmm Id:

J. D11! punt balmfwmmllafim nfmnw dips anI‘m may.
2, 10ml)smmamiyma mowcflm ta chaimmf53mm
3. Fnz‘x'cn wiih sink:5mm 32::

'm mun: sale: :1.pimhuiw.
4. Any Olhdhnl'xqm'sM limomflmafia]: over 611W cry pride. 550.03

W: 103k fcmurd (a debut[minus wit}. you,

TOTAL swam

éIeNAmRE

000322



ANGSDl:\:\ UII' PLL(. 

Sp1ing Condo's 

Ma1erfaI: 39,221.98 
Ply wood and other: S12,S53.0'l 
Subcontract.or~: $9,550,00 
Payroll: 11,451.12 
Ta>~es: 4936,34 
l'erdium: 2,520.00 
Hotel: i ,44-0.00 
Other fe<":'s dump: 1"098;20 
Vehicles: 2,500.00 
[nsurauces: 2,817.75 
Vehicle Tnsur-<J11cc: 498.00 
Lii:bility: 700.00 

Otlmr business c:.:p:mses: 3,000.00 

fr,:iµt: 11,55.0.54 which p:i.y otl11.1r e~!"Mll!m occurred ov1,rtirne. :· ., .. .... - I 

~'JtH) · n l ~ 

r. ! 
:25me i'il’.‘

......«u Ulu: {3,2
“5 .,?.._,M;-, Fm mil}; 3a).: 555::- Ek‘csnmx LAW PLLC

Spring Condo=s

Material: 39,221.98
Ply wood nndot er. $12,853.07
Subcontractors: $9,530.00
Payroll: 11,451.12

Taxis: 4936.34
I’c‘rdium: 2,520.00
Hotel: i,—1—40.00

Other f‘ea’s dump: 1098;20
Vehicles: 2,500.00
Insurances: 2,817.75
Vehicle InsuranCc: 498.00
Liability: 700.00

Orhar business expanses: 3,000.00

?rgfiu 11,550.54 whiclquy oghpg'gmuse occunec ovgrtime.

000323



11-~ ~i 201):'. F'R! (I.J ! 1 :1 
..!-, •••• ,.· ~- · 

---------

.-\!\GST)!.,S l.,>.11" Pll.C 

.::! .. LE 
r::.i.Jt:.:-o;:::c.l'I ;.:N!.1 (_1_11'1}· 

~r 3f iiOl 

lvu-s. Lipton, The sim.i.c w Ki:Uy Hemm called Qfiicc !vorlced ·with hm- for :i month to get 
r,r.hedulctl so tll~t her b.u~b,u1d c-.ould he. thr.rc. II 

~Llerfa.l: S 1,256.74 
Payroll: £.2039.83 
'l'xi:~: S'699.04 
Xnsunmce: $562.58 
Vehicles: $210.00 
Subcontractor Foremen: $$75.00 

Profit: $743 .Sl 

01.5 27 20w? FR!
~ w. -«v «vuu

w__ .—

mzm 2m 3536'. mvcsmxse Lg." pug
_

rfimF-rxl'l FJ-m (45.1}; I

r.LLE Er 3E HE 1

i

._..- I\ _.r

Mrs. Lipton, The same asKellyHcmm walled ofiicc {vorkedwiflt hat fm‘ n month to get

scheduicd so mat her hnm‘o‘md mould bc there.

Muedni: s 1,258.74

Payroll: $2039.83

Taxw: $699.04

Insurance: $56258
Vehicius: $210.00

Subcontmcmr Fummen: $875.00

Profit: $743.81

000324



t•f-· ~7 ~(1(1~ FRi IJ -l: l~ FAX t;; ;; :J(i 

L !>l.l;ME / f\ODRESS 

Mt,;. Liptm1 
;;~O J,;U.S!lc Vn!Jq ~· . 
. Bfoom fcild Hlll:i, Mi 4ll302 
~48~42'-<iSJ.9~ :IA!;-5\4-529.:f-c:cll 
10S-7Z6-2li0i 1<.cti:lJOm 

CJ!:SORll"TION 

Wcb=b}·~tot'~1o-!llh-;m..-nt:d«\z:'11ldp.::rfani.till-tue1~1/<rr=r'cr.11ioC11mpfctioo.or 
fhi, roof sys!CSil nV.W N. W,,~,hmglvn, Ki::J:1u.l1;t. 1"d Cl1cs:<r_{<!ld.M_:c.s: 

1. 1:~~i-£I"'..&:l.i1:ls1~f::;mm1c;1plf'1'.'ao:lo.:,..~g. 
:i. Iirttll 1/i !ueh 1~way bo.ml 
~. lns!.~u .s;.¢.~ r,ty J1t~'lt1~.tlr fv,,-1tUclll)(1f~Cl!L u~~s ~ i:::ip. 
<\. J.cm;:r-,1':cl:,;rn i,;,,.,:~ 1ns1nll r.lnola ply wil.h C1l.'®m. t!Y!tnl ~rom~ ])<=rllnl!JC(, 
:5 . Exi:l11.,fo;1: l'ly W®d ,l'Xl:iill) lh:!l.r.u.y ,t:.cal b> oo rt,f>J:i;;c1. Thi.;; \\ill nol !:,:, own unfJ1 ol~ mo! h 
n-:r.o..--"'~ l'ly ..,..,.:,.1 ~t iu $'55.00 r,;,:,.· :.l,uaci, Q~ ct;<;t of c::tlro.,t¢yi>a will be ooti Cittt. 
1'cn)-=- ru."<Irofuc.!Jm: w,rrortty. Ori sllJ!J!i: pty !hi.(. l,;1.11c:(I~ rC>!l'S,T..eto .o:>t:ttl l:tr, 
All ~,J :!, 1.=r.W1--l r" Ix: 11.npccijjcd, ~i:I. IM~,i::,w1kto b;. ~=cxl ~1 ;,,.cwrd.,=~ l'.ilil tl;,; 
~¢I'S ::tt\>.mllo:! f;ir ,ib(,,~ wt::k and.e«n(llet<!tt !11 n .uh'ruo1Liu! wwktr-"'~~" u,=.. 

P.iym-;,itto b: i.'\b:lc: the: :;iimc r'~;_v ~-!' c<ict,f!;,ti<!a. mu= O!hCl'i<-:i.~ ru!<:<! l;>y Gtlll sbo lwol'wr,. Om:a 
rclirMl1> fo sii?1c::I ii b:.:alil<l.\ o bl,liling c~ MY b=n !1f Cv.!lmtt v.,'ii ;c:,."Uil ii: ~minitnnrn char,;.: 
cf2$% (;!!Q.Dl!J1b!snibjcr:l \o lCO}{, of tl,e lor.!.l =l·o,('ll\c ron:ro..--t L 
Any •11c:;!ili<lll t'Tr.!Ol?ati.on (,;o;_r. :ii>;>'<,; ~,;;,lion, i:>w)VU!fl oliliu ~ -,0]1 bc

1 
t...'11fd oojy np:r.1 

Y.rittz. on!r..._.1111 d \\iU ~" m c;dra ~ ""= 1/I\O-;ux,vc U:c csfonc.le. All-rir,r~Cllls =lingcnt. 
U(x>n;xcidc,r..c o:·d:lii_y;1 PC)')nd o:.r a:m!rol. i:h'1r-do, =:;· fim L,i<l ui.'ITTn:..~ lnn1£1lllex, ~ 
nl>:>Y<I '1,'D;i, Wcrl:11\c:r.':; C.onir-,,,s,lio~ :uid 1:'ub!ic Liq"tiilil}'~W:mc:: .:,;i ul.-,.rc "wl:. to b<: bll;.:n O\lt i,·y 
~l Slltlc:Rc,tofu1i 

@(JI) $ 1.l l ~ 
1-'t\E'.: n~v f.!:1 

p.7 

ESTIMAl"Io:i 

,o·rAL ·-1 
6,200.ii~ 

I I 

l-~------1...._J _______ J 
TOTAL 

2005 FRI mu;- m; $536 fiasmw Lav r-LLc
._-..- .~ I 1.9-.» .91 nu;- Lug!!!

Elam 01'."

PAGE am: 9.51

J_LE __
2F 36 "

.'. P - 7

u __..f

I

Em:mate

DATE ES‘I‘IMAIE n‘

5142031 Sm

NAME IABDRE$

M’s. Lipton

3950 MLch ‘InllpyDr.

.Blwm Fciid Hills.M 43302
248-642-6529Hm M86146294an
208-715-2601 Kctclm

i

DESCRIPTION TOTAL

w: hadn-mpo-v_ ”to (mam an mv: mtmq‘ kandpu‘fémnll-mcSm:army ’mdnmmpmimuf‘
the mrspsiunmmN. Wash‘mgton, 116mm rd G!mwJain:

I. I‘m wt! mistingxwfsgsimw plywood dafing.
1 Install 1/2 inchTam)! boats

~

3. lnsuafl sing: ply muhmitdlyrmmamnt‘ml. UseWag coping up.
_

4. Loner dmhon kw; ‘inslnll fibula piy win!cm mm]. mam-J Manta. 0,200.66
5. Rmudcm: Fly mod flaming {hatmayhem! tn homihw. This m‘n no: Ls: own um}! old mot i3

nmoem. 1’15- wocd wot iu 55.1% 1w.“ shed.am cudufwmamym m“)! b: ma' first.

Tm)“: mmmfizabm: wumnty. 0n s'nglc ply flit.Emwflmmc {cat‘s‘grlcmpi ,

I

kc.

Al! maria) b gunmendm be n7 apcu‘fiod, md- lho gubmuxwtklo b:Mme! ' Izmmdam: with. the
specificnfiens fibufllo-I fa: above w¢d< nndmpludd in a amniul vmivrmuljmmqr.

Paymmo b:mm: xlxc game day c:compktianmuc-z: 9111mm:mm! by Gun , c Roofing. 04:2
mfimnlb 1c signal i! bammsmo hiding0mm Any221mb imnttwm zmfli: kmfi'mnm chap.-
ct‘ZS‘K mdmnyh-mxbjm (o INK- of the total water flu: rowan.

Any n’llczuliun m- dm‘minn kmawMwfian: involvingmmwag will be emu! oniym1
\‘vn'ztzz on!’.~::._. nml willWm :dmch‘use c’m‘mdabow Use Gamble. AIL

b MESSwufinguu.
uponoafldansarmy.) beyond oarml. Own:- 19mylim and mhcr - .lrmmawm
nbomEbrk thnm‘: Comptumlioa and I‘nbb'n LinbflilyIflunmccm above 'A 3km b: Elam out Ly
Gun smhkmrmg.

WI: link {ammxl la doing.h-asium with you.

TOTAL‘ 552mm

JIGNATURE

000325



A~GSTIL.\...'\ u.11· PLL( • • ..... tJ • • '1 1 F .. 2 

I-JAME/ .O.DORESS 

1\cl l'Mc,.'tl Msinl2:IJ!mce &n•icc.s 
,\1t(:lltio:-i: Scott Sheck 
P,O.Boi.:3?22 
Kctcblllll Icl S:13-10 
'f1Q. J 7iJ iSS..:l..2~2 Fnx 

D~$G:RIPTIO!~ 

~t=:>:<,;m ~ye, 
-ci Lt t ~ ... ~-. 

,-·· .. -~ 
DATE !:STl:V~T~~- .1 

I '"f7 r1.003 ;sr.-1 I t__:_:_--1.. ______ ; 

TOTAL 1--------------------------------------+-------·· 
We b.:.L-by J"U'f~.,¢ to furni~h o.U the; rcmtcriuls ~nd -p<?rtir.n:i rul ~ -bi1,cr mi:=.qy for lbc' w.npl~lioo cf 
toot'~:,-n~ :ii Sprln.~ Co11do'!: }(>c:Jlr:d :it l2.S Ho';".-.ir,Jl::c:\chUtU, Id 833'10: 

l. Tear cfftilc roof to c:<is1iug d--:cl:. 
'.<. Remi:,~~ ~ll<'.:.1iscus tile> roofr.ukr:md ,urns. 
3. lll.=11 ic(: il!ld w.nct shfold to <a:Jti..rc sub sttniJ;bt or ply u,ood dt:?1:. 
,j. fu:build cric.l.:ct ~l cl\imn¢)' er..= on 1.,-.gc bu:il<iini; wuci:i: siX.r-iP'"..S cldstlns ior Crrcplm:c ~""· 
5. R.:nto\'.:, m.d rcb:liid Boston ,o C0$1C! :ill ucwr,todut,;1.. Dorton is roof ,·,::uUblfon ';)'ste!>l. 
6 fu!.1l111 <!11:riow piJ>" !lil.'ihiu&~ ··with ~<q>:;. PJumbil.lg :lliP<,$ to I;¢ fli!d~::oi by pl · ·w. 
7. I!u\'clrJ~ all cot.mle. 0:1,,:lu~ nt!ll.,·lilll\\S :md c1•e 8.l'l:r1$ ~,illl ic.i t1nd WJ!er ::l,i.\Ja. 
i:. li&nll c!rip c,Jg;; 1lroum) cutuo·)la:fo1ctc:r C!!cl at tcai1inulions. t 
9. Apply Jilly ye.tr :ll'Cl1it;:,:turiiJ shingle cilhcr Elko~ Ctrlmto:d ·to cnU.re ~-ut, srmi l zurf'~ ,md l:10>1011 
1u"C<L~ lap und bo!lum. 
!O. E:>.1m co:rt for opzre,dt lo Pl'CSiC:enlicl Shake "IL Chntca:il Blac}:. 
11. ,R(Qf,.)-stcm to behieh wind nnikd or six n:.ilM. 
12. Job siti; su!ctyhish profile. 
13. Jnstall ifrc h1:nd.:oi. $now cli~ to rNf sy;tcru. Fiv.: lluadr£.'I'.°! ~uld b:-: mllicij1t. If 1,000 .t\rc 
U!StZ)led. pric.: i$ SG,000.00. for fifteei:i h1m<lroo S9,000,00. 
t,1. !tcolint pcnwt U1rollj~1 c!ty ofKt:(~bum. Proje,c.t lo las! ~,\l.!"'O',tin;~lcly 1·1·31 uays: W"'(ttbt>T 

r,:nnitUn::. I 
.l\l:coum, 1u up~?± SUS High Pl'O!ilc lUc!gc l'1 bi.JY., 1iclgc &1dr,u;cs w,,r-e:: metal <!Hp edge. Deduct if 
l!cll <'X~'cjltcd ori rake S3,,4SO. 
Altemotc Dl! rwf.sl~ir.g <Ultl co:ucr <riia. R=ovc: :md rc;il.~cc for prop::r ir.51:!1.IJli a of <:.0u111r.r ih!;\lill:: , 

Pluml,i11& pip.:,;, 11c:itins pipc:1, a.-icl L!>"Jl.•u!S( J1lpe Jic:ru=tme roof to b.:: !"-""'Jl\.'°d lUld cbcilt by llciltmS 
;wd plcmbia& corup:,n)'. (km SU\lc Roofwr, i!; 11ot "">Jl\)ll!W!c: for th.is µb:uc oiwor :. 

si5.oa 
4,20(1.00 

M,9'i5.00 
4,700.00 

J,000.00 

1,0(,2.0(1 

1,7.?.S.00 

10;:m.oo Md icc'll.01 w;itcr slllcld not tci r.:<cc~. l 
A.!l}' u!!!Clt""...:-= c.ir~ums(:1v.~ und<;:f rooi d.!<:k 11~ m-,ttil will b=m~ un ~.:L.., CO:ll 01m- conlrnc.1.. j 

L" ,~,~"'"''" ,,,,, •~•"~ "'"' '"· l ~],-o·T--A-.L-~~----~-----~·1 
;l.:::Nl,11JRE ---·-·- --·-·- .... ··--.. -

l 
\ 

.3230}; FRI lH: 13
.uAs‘iGSTEL-XX LAW PLLC‘

5w, 'k
u-

g\ la”.

F

NAME I ADDRESS

Advmned Mdmauuu 8‘. -iccs

Allmfion: Sam Shea):

PxO. BO): 3721

Ketchum Id 833-10

T104773 738-2242an

U'lal

...{gum 'H

D .
u

X‘

Egtim ate
DATE ESTIMATE :1

EWIZOO3 35W}

DESGRIPTION TOTAL

We wfivmpesc to Runislx nuthc mnta-iuls andpufmn allfixc-mnr21W)!
root'syflmx m Springs Cmdo': lemma at 125 HowardKddmm. Id 83340:

farlhc'comyklion nr

l. Tm: cn'filc motto existingcw
z I(amve all misting u‘le. roofmiler and cuz'us.

3. Imnu icc :md “mu shield (n culircsub stm‘gm orply wood dam.
4. Rnhnild criukc: a1 chimney chsc on large building whet: skpipa existing I‘nr fireplace man.
5. Rmova and xcbuildBaflon :o code all uawp’odud. Bomnis mol'vmfihfionm.
G Install fllnmpip: flashhmhfilh caps. Plumbing yipcs m kt aédm'rbi by pl'cnbu‘.

‘1. Euvclajx‘. all munm: flashing;«lflwmts and ave arms Wilma: andwde: $16315.

8. Emil drip edge mound culixu'paimua and ut tmfmufions.
9. Applyfifly ytar ardxitecmm! shingle dmcr EU: o: Cafinlccd‘ln cnlim sub mi
ms wpzmd bottom.

w. Em cost Tc: npgmdt (o Pruic'cnb‘vlMun Cimcaal Elan};
I l. Rcofsystcm to‘oshigh wind smiled orsix nailed.

12. Job sin; Surety high ptofile.

13. Install five hundred snow clips to roofsyflw. Fivehundm! should b3 mfiici L If] .000 an:

iusizued prim is $6,000.00. ForImam hundred $9,000.00.

1-1. Kaolin; permit through cily ofliticbum ijea to last uyyma'mucly 1-1-3] my:wanna
pmfltling.

suffice and Boston

:cmav: tn apgwd: SBS High fmfilcRidge m hips xidgcwarm vars metal drip edge. Mud if

11m.amid nn mks 53,450.

Altman: an rcofxiding and want: trim. Runavc and xmlaccforpmpct imtgnafi n ofwumrx flashing
and iccnnd water sluicld not Lo minced.

Plumbing pips, hating pipw, and minus! pipe pummfing Iooflob: summi md cbuill byheal'ms
and planking company. Gun Sum: RoofingE not esponsflfic for this phase ofwar :.

An}- unlcm’cca circuumlnmv unsetmaiden}: urmetal will become «nax: cost o c:- contact.

57.5.09

4,200.00

54,975.00

4,700.00

3,000.00

l,062.00

l .7251!)

10275.01]

w: loo}: forward tn doing [mines with you.

TOTAL

SI SNATURE

Fags 1
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NMiE I AODRESS 

.Ail\•.:1nco:l Mainttw:m>= Sr:c\'it:C6 
/\1tcntil)J!; Scott Sht>ck 
F.O_ !kl...: '.l7JJ. 
~ru. ld S'.;340 
720-171:i 751:-22'1:2 Fa.x 

\ 

\ 

__ ........ .............. ll.,•J 

tl}ttli IH :! . 

p . z, 

, __________ . ___ o_e_s_c_R_IP._T_l_o_N_' -·-------------4---~-- TOTJ'..l.. -~ 

(km Sl<\Ce Rcoung lo~ in full ,011!.'lct ·with !;Uqar contrnciQr, ¢]~al oontmct. L:-:111y ~-u\r.; i!!! per I 
be.stinr, Mri pl\bnl,i:\s <m tc0f system. l 
G~m $1.~lc fulofmi; SCCJX! of roof crutstrnaic!l.. · I 
All d::uw to ro.1f syst<'JU mcl!!l, c::,i~w,g $:ltn,• b,=ing, tik roor, :111d .'.dios ,faqi: - inslull;stiou. 

All sidi,~ crim,.:mdBosto,uclmiJd L•y<3= $We ltrofi(lg. All)' ti--.:l:iu:, or suuJ~ cl.sJitntc \lnfoc<=!!il 
'l\~U r.l~.:> l,c e:<cct!lo:i b)-C-,!QJ. Stale ll.o,,fins· in writlns of chen-3c;; wdcr. 1 
fo.<cl~liou of ir.c. twcl v;afc.- swz.d, counlc:r .ni-.sblng, arii, <'d!\~. sf-Ylli:ht fl!~,;,'nc!;s, wn !!!LShi.ni;s. \'alley 
1ru:tcl, roofii:g,vrcxlucl, Prc::;id1:t11ii~ TI,.Llfi:\imi:s.'1.iugks, clcr.H.ion ridges.BS~-·cc !Jiglq,cofilcllip I ar~1 ricJ;.c ,-olO!" Chan:u;i1 13!:ick Toofand ricls,c. 

Do..'Uo Grid,-r.\ bclilitd l:lri;c !ir.,-,ilece .flue ore.'!. Rc.bui/<I cdcl:ct (or !'!ope. ch-oi.'lllte. 

Ote: btlilc:! frnm-= ,w.rk ~l'C!Yr. ~)'ligiil c11 =1 bull<iln..~ Wc.si Slclc of :ro:,t fo, prop:.lcstructio;i af l!e.W 
roof ,y;\e:m. . 

Elc,•nti?u 1idgt:-on lifo tim~ ,;=1!c~ life of v.-:trro111e~ of roof u)">len:t field. 

Any ci~k d=a..:;.r. plyw.iod n."II1ovc :uidrcpl= S50.(){l pe:- sJ:ect :n & 3h:e".s w,,r,:;, ctJsr.crumo, :ill new 
~ingSIS,500.00. 

Pie;, .sn!.nium met~! 011 J<'lf:ll>cl walls . .P..:,:.w:c \\~rslt n,~!al, pr.::ncr ,c:il nqy!;c =lo. ru!d I>futt! 
elac;tomieric p:unL Twcll'c !rnm; inl.lo:. I 
J"lt:s pilitl. Not lo CXCL~ 

900.00 

1'15.00 _____ ._J 

_\_._J ~OT.A~ _____ ._] 
I 
I 

SIGTTIJRE 

\ 

\ 

{Emu I313,

'-\

.. - n: Xv LLC ______, ,._,, “u.” WEL; '-

ooa- m m-La m; $53011: 336mm IA P

us 2r- a --

“f

DAIE ESTIMATE =-'

5!?!2003 3504

NAME I ADDRESS

Advancad Maintumya: Swims
Aumtim: Scott Shbck
?.O. Box 37.7.2.

Esteban; 1d 65340
fiO-ITIB 783-2242 Fax

DESCRIPTION TOTAL

Gem Slate Roofing to be in fun coum with gunm- contmdor. elm! contact. many :mhs aspa
basting nmi pnmbhxg on roof system

Gem Stile Rnofuq; scape Iof tool'cmvsimmicn.

All demo la rmfsyfinm metal. misting mow binning, El: mol'. and siding Iarlmpn‘rinslmafiun.

An siding. aim,(mdBuflou rebuild [:me Slat: Rmfigg Any decking or smut)“: dung: \anardccn
win «Isa b: wounds byGun Sula Roofingin waiting orchnngc mic.

Imam!“ grimmama shied, mmmmshing. an'p edge.mum making u amiss. vaucy
maul, roofing Rmducl. Prkidcnlinl U.Lifctimu shiugjw, elevation ridgeSBS

'

ed highptofilchip
mad ridge colorChmm‘l Bhuk mat3nd ridge.

Demo on'ckm behind large firsplencfluc man. Rebuild aim {vr proper drainage.

(he: build tmmmwxic above sqligm cu ens! building, West sia'c ol‘mafl‘orprop: :umtuclion ofmw
roof53mm. _

Elm'aliou n'dgu- on lili: time warmnzze life ofwm‘mutac ofmofayslun field.

Any deck dzmagcplywood mneve andxqflncd $50.00 per Shem 318 shat: was: a J mmio, all ncu-

amxmgsxssoom. 12,310.03

Pm: su'zimn nus! onpmm walls. Pram: wash metal,9&an 5m] Eccyfic 5min. and 1min!

customario mini. Twain:Imus inboz. 900.00

I‘lvs paint. Not lo exceed. 175.90

Wc 2:03: roman! m (hing, b
'
'ws with 3m“.

TDTAL

StGlr ATURE

Page 2
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,i,;-.GS'DIA~ uw PLLC _ _. , . ..,, I LI\ 

i?}o 1~ . f11 :? 
r-. ·i 

( N.O.MI:! f AODRE:S:~ 

Adrn1io:d.Msinte!1:m~ Servi= 
Allt:olion: Seo!! Sr.a • .!.: 
? .0 . .Bo1:. 3722 
Kcr.:h,rw Itl 8334(! 
'n0.,1773 78S-2242 Pa.'< 

i 

I 
\ 

t---.---·---------D_E_S_CR_ IPTION ! 
Pl=l;;,_'j> in tuind th.st thls projt;:;1 is :i corupli!lc roof nilinild :1ny mifo:~"",1 u:mlll~ tv b..~tnx :uid 
in= da:.l;mg to bea cxtnl ~J"1. o~~ contn,,:l. · 1 

~-,;c1usi,m.,;: Ped: d~m:i;c, ~iu <J,un:igo, :tn<cture druna:,:e, i;iding, nnd.1,,;tt;11"'ls. \ 

B,uri::,id ... .;: GrolL'ld !aonito, ""fel)' J!L'.UI nt cl! un~ o~:w,ik ~hr»L for d.."'1ltls: rCIU~'W ;i'IPPl_i:'1 U/ Gem 
&ate: .R,,ofiug. Job sll<> lo I» kt:;I, Glc:ul IU!d b.rfr.JUlll<',t,;tlll nU hme-.. /ill v'h.'lnsc or~, 111 \\~1!'ia;:; oy Gen 
S!a!cll.Qilfiug \lnd lt,:r,r=tti\ti,·~ fo,: the Sr,riur.:. C~r$s s!.i<1uld oo·~dlly .:ivailobDo, AU nmnufar;t\l!e:.1 
\', =iY inlbr=tt<iou supplied b)· G.:m SL-m: R(>(Ul!lg. \ 

Al! U!lll.:ria.l i, su.,r11!1le.cd ta ti¢ as spct:iu<:d, c11:l lli:: uh.,v~ \\'ill'l: to I~ pcrfimm,,l iJ ae<:orchu1cc with the 
$J:r-!'iliG:1liorts suucuttl;O fur al>Jfe \',ml: (U!d con1pk(ec.in a r-obs!anti:tl \\n,1:ull!Il\il± !Illl\licr. 

!'.~yr=il tu Ii~ l11!1d¢ 1/2 npcn.!IJ;C.."Pl\lll~ i>f ronlr.!cr dnc to ~-cwl 1mk: of mo.1J~. C~ccl; lo l·~ 
wrlti"'1 l,;, wwll<!r i!ild Gc:U1 State R"'-...flll!;. Lien rcleao;,: to l>!-pro\'id<xl furw!1tci:i;f 11i-thal time. 
B:.ifar.c" tlll!l !JllCT.1. c.omp!L-lion ,;,fprojr-..:l. Lte.o release for .full proj,:ct to b.! si~ e.1 U1et Um:::. O!lce 
cru=h: i~ :signoJ j1 b<:<;on1z:s n bindhi& cq11r..1cl. Any bre2eh ofc01uruct willrc-u!lr a mi11im1u~ ch:ui:c 
(lf25% ant! tnll'/ be sul\jcct ro l C,Oo/• o{ lhc lolal co.it of tlau contrnc!. 

All)' alt~lfoo rr. dcvialicn frorn nb:,vll :pe..-ift~\icn.~ invol·,i~ <)',ctm t:651.s, will be ·=tcd (.lJll}' llfrJlL 
wriltl:n 1,rders, nncl wiU bcco= !111. c::,.'(m cbs.TI;C o,-er wi<l olm-c !he estim:',tc. All llMCClt!CD\:! con\iogmt 
upon n.:cidems or dcL~)'S i:J!:.1•ond our crolrol. O',\r,¢r lo CAil}' fire uad clllcr ~-=rt lll.Sl.Tr.\UCC UJ)Qll 

· nL'<!,C Wvrk.. Wof.cmi:n't Cc:>u~on :md J?nhlic Linbility Jnsumnce on 1>.oove -..,nl to be tidrcJ1 mil by 
Gem ~-<:1teRoollc::,. 

TL')1"Al.. --i 
-----1 

I 

-------~--._.___ ____ _J 
[~··r-:,--, ... -,-m-1,-(o_d_o_m __ B_l_1J_S_UJ_C_.<'_-. ,-~:-,l!-,-),;~. r~:_-_l~_T_·-_,-A._-_L~~-------$-JO:l,13~ 
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[£an . {I12

:

'

.
"

. . . I

. - -- - 365nm LA“ PLU- w - - - ~~~ v W ‘ V
guns Pm u.| -. 1.; PAL Saw. A

3‘" ‘
.p. _-. .6. LES’EH E‘sa 1'8

DATE ESTIMATE i?

SI'IIZOOS 36m

NAME IADDRESS

AdmuwdMaintcnmlcc Servlus
Allmliflm Scot! Shad:
?.O. Bo): 3722
Kemlma Id 83340
‘120-1773 785-1242 Fax

DESCRIPTION TOTAL

21am1m: in mind um un‘spmjm is a wmpxaomfwbnim anyunrozam dunTagemImm-mamm dxking tc- ‘nc cxbn cum. ova: contract.

Exchlfims: Deck damagc, mscin damage, alumna dmmge, siding, undpmnpcls.

fiufimdis: Ground monitor tardy man a1 all i'nm ufwm‘k Shwl for debrisrum u] supplied by Gan
ScatcRmfiu", Job site lo b9 kcy. clan andhmmimiot n11 limes. A11 change ordqu in wn'fing ‘ay Gan
SlateRoofing am?Emmfive far the SpringsCondos should bcmdilyavailobls. An mnnufmum:
wmyinl‘ommfinu supplied by GemSm:Rmfing,

JA11 umlm‘nl i: guaranteed (u be us spuifiad, and m: ulmamu}: to hapcrfimnali naordnum “7'01 lhc

magificau'nns submimfi [or nbave \‘mfl: and cunpldctl in a mbflanu'uz \msknmnlM:mid.

Payment Lu 1:: made. Ia uponnccepiguw. ofmum due to speciu! «acorn! '

a. Chad; (o b:
mitim {a supplier md Gem Slate Roofing. Linn rams: m bzpmvided furmama‘s? a(‘lhmumc.
Buiarce due: uponmmplefioa ql'pxojml. Lien mime fcrfilll projcct lo 1x: sigma a‘ that Ems. 051::

estimlc in a'gual ix becomes n binding, commcL Any brcach atconmmt will n:nm n a minimum change

Gf25% and may be sulficd (o 100% of mo Iota cost affix: comma.

Any alteration or dcviaLic-n from awn: specificafions inx'olvine,mam ems, will be 'ccuxcd. only upon
wn‘mzn nrdus, nnd will 1mm 2m extra chugc over and ohm: the ufimnk. All u ‘ menu: contingent

ugm miamrs or delays bcyond ourmm]. Owner lo carry fire and nlhcr1mm 'inmnmu upon
'

nbcvc Work. Wm‘mmfaCOW» and Public Linkilitylnsumnce on nhw: tan- : Io 1x: 1km; ant by
Gem SateRoofing,

We luak fom-an‘i (o doing business will! Wu.

TOTAL sm1,:s7.oa

SléNATURE

Pagc3
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EXHIBIT B- GEM STATE ROOFING & ASPHALT M...o..INTENANCE, INC. VALLEY 
COUNTY JOBS 

TRADEMARK SETTLEMENT AGREEMENT· 7 
lvl:\Clic111s\Gcm State Roofing&. Asphalt Maintc11ancc-J621 l\3621 !.0003 -Trntlemark lnfringcmcnt\Agrci:mcm Finni 101'/05.doc 

EXHIBIT B - GEM STATE ROOFING & ASPHALT MAINTENANCE, INC. VALLEY
COUNTY JOBS

TRADEMARK SETTLEMENT AGREEMENT - 7
M:\Clicnls\0um S(alc Roofing & Asphalt Maintenance - 3621 H3621 LOGOS - Trademark lnfringcmcnuAgrenmun: Finnl lOl'IOS.doc
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Brundage Real'''· 118 N Ji.,fcan, Donnelly, Jdbho 83638 _11 ~128/04 Invoice 
i/.1738 i 

Norm & Robert Haliday, 180 Shadow Tailor Between Cascade and 
Donnelly, Id 09/10/04 and 10/27103 Invoic iJ.3956 &1606 

Carl Thompson 365 Knights Rd., McCall, Ii 09/30/02 Estimate #3558 · 

Craig Mozkis 1413 5 Jefferson Rd. McCall 83 638 06/29/01 &timate 

#3874 J 
Dick Damwdy, Forest If ayes McCal(,09/2 I'(J4 Inv~ice ft1774 

Eti.sworth Co~~tn~ctipn 254 McCall Id IOI], ·/03 Invoice if. 1122 

Dale Bergeson 1211 Bora :s New Mea([m~ , Id 05/17/04 Invoice 111693 

Mike Churchill 300 Mission St. McCall Id 9130/02 Estimate i/3557 

RtchardHarvey 255 BrookD~·- McCall Id 10 15/03 Estimate (13712 

Pert:eption Constr-uction, E.idk Winkeller, 02 '1-1/05 Off plans Estimate 
fi.4050 

State Wide Construction, Brian Warner, 712 104 Invoice# 1740 

Scotl McDaniels, LcnM¢c, McCafl Id 07101/i]4 Repeat Customer, Invice 
fi.3885 

ScotfJones, 4902 Blue Grass 04/30/05 Estiii[te # 4130 

Rocky Mountain CTR, 3580 Wairen Wagon 'Rd 10/21102 Jr,voice 3562 

World M.arc out of Washington Bid work In lcCall 05/0 J/02 Estimate II 
3477 

Joi111 Dahl 2450 Sheri Lane McCall, Long tine friend we have worked for 
in 03 and 04. 

Beriy Bloom Meadow Creed in 1998 under Ellsworth Constmction 
different invoice than above. 

Forrester's, Lynn Mitchell, long time fi'iend ff and on in 03 and 04 

Brundage Realm. 1J8 N. Main, Donnelly, Id ho 83638 VI"-"’28/04 Invoice

#1738 "

Norm & Robert Haliday, 18.0 Shadow Tailor Betwaen Cascade and
Dormefly, Id 09/10/04 and I0/27/03 Invoice #3956 &I606

Carl ??tompson 365 Exights Rd, McCall, Id 09/30/02 Estimate #3558
'

CraigMozkis 14135 Jefi‘erson Rd. McCall I s! 83638 06/29/04Eslimate

#3874

DickDarmody. ForestHaasMcCall,09/28(04 Invoice ll]774

Ellmmrlh Coystmction 254 McCallId fall! /03 Invoice # 1.122

D'alc Bergesan 1211 Bare {s NewMeadow: , Id 05/17/04 Invoice #1693

.Mike Churchill 300Minion SI. McCall Id 09/30/02 Evfimate #3557

Richm'de’vey 255 Brook DI; McCall Id 10/15/03 Estimate #3712

PerL-eptian Constmction, Rick Winkeller. 0241/05 Ofiplans-Estimate

#4050

State Wide Consultation, Brian Warner, 7/2 ?/04 Invoice # J740

Scan McDaniels, LarM’ac, McCallId 07/01/L 4 Repeat Customer. Invica

#3885

Scott Jones, .4902 Blue Grass 04/30/05 EsliirJFte # 41-30

Racial Mountain CIR 3580 Warren Wagon Rd 10/21/02 Invoice 3562

WorldMarc out ofWashington Bid work z‘n bLIcCalI 05/01/02 Estimate fl
3477

John Dahl 2450 Sheri Lane McCall, Long 11' nefriendwe have workedfar
in 03 and 04.

Berzy Bloom Meadow Creed in I998 under Ellsworth Construction
difi'ereni invoice than above.

Forrester 's, Lynn Mitchell, long timefi'fend¢fiand an in 03 and 04

000330



EXIIlBIT C- PHOTOGRAPH OF GEM STATE ROOFING & ASPHALT LOGO ON 
SERVICE VEHICLES 

TRADEMARK SETTLEl'v!ENT AGREEMENT - 8 
M:\Clicnts\Gcm Stale Roofing & 1\splrnh Maintenance - 3621 IIJ6211 .0003 -Trndcmmk lnfringcmcnt\Agrccmcn! Final JOI 705.doc 

EXHJBIT C -— PHOTOGRAPH OF GEM STATE R0OFING Sc ASPHALT LOGO ON
SERVICE VEHICLES

TRADEMARK SEITLEMBNT AGREEMENT - 8

M:\Clicnls\Gcm Slalc Rnofing £1 Asphalt Maintenance - 362 l “362! [.0003 - Trademark InfriuguncnlMgrccmcnl Final IOI 705mm
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EXHIBIT D - PHOTOGRAPH OF GEM STATE ROOFING, INC. LOGO ON SERVICE 
VEHICLE 

TRADEMARK SETTLEMENT AGREEMENT - 9 
M:IClicnts\Gcm Stntc Roofing & Asphalt Maintcnancc-362111367.11.0003-Trndcmnrk lnfringcmcnt\J\;irccmcnl Final IOl70j .doc 

EXHIBIT D - PHOTOGRAPH OF GEM STATE ROOFING, INC. LOGO ON SERVICE
VEHICLE

TRADEMARK SET'I‘LEMENT AGREEMENT — 9
M:\Clicnls\Gcm Slalc Roofing & Asphalt Maintenance - 362! “362] [.0003 - Trademark InfringemcnlMgrccmcm Final [m 70idnc
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Gem State Roofing v. 
United Components 

Page 74 

1 document. So about a third of the way down. Your name 1 

2 is listed as vice-president. Do you see that? 2 

3 A. Yes. 3 

4 Q. Was that your accurate title as of2004? 4 

5 A. As far as I can recall, yes. 5 

6 Q. Do you recall applying for a state trademark 6 

7 in Gem State Roofing? 7 

8 A. Yeah, I remember a conversation; yes. 8 

9 Q . Direct your attention to page two of Exhibit 9 

10 No. 11. What is that? 10 

11 A. It's a business card with a letterhead logo. 11 

12 Q. And that is an accurate copy of what your 12 

13 business card looked like in 2004? 13 

14 A. As far as I can recall, yes. 14 

15 (Exhibit 12 marked.) 15 

16 Q. (BY MR. MCFARLAND) Sir, I'll hand you what 16 

11 has been marked as Exhibit 12 to this deposition. Do 11 

18 you have that in front of you? 18 

19 A. Yes. 19 

20 Q. Do you recall ever seeing that document 20 

21 before? 21 

22 A. I don't. 22 

23 Q. Do you recall that the State ofldaho issued 23 

24 you a Registration of Trademark-Service Mark for the 24 

25 diamond shape, including the words Gem State Roofing? 25 

Page 75 

1 A. Yes. 1 

2 Q. Do you have any reason to doubt the 2 

3 authenticity of that document? 3 

4 A. No. 4 

5 (Exhibit 13 marked.) 5 

6 Q. (BY MR. MCFARLAND) Sir, you have been handed 6 

7 what has been marked as Exhibit 13 to this deposition. 7 

8 Do you have that in front of you? 8 

9 A. Yes. 9 

10 Q. Do you know what that is? 10 

11 A. Trademark Settlement Agreement. 11 

12 Q . Do you recall ever seeing that document before 12 

13 today, sir? 13 

14 A. Yeah, but I don't recall what is in it. But I 14 

15 do recall seeing it. 15 

16 Q. Just before the break we talked about a 16 

17 settlement agreement -- I think you called it a non- 17 

18 compete that your then-wife Michelle had signed related 18 

19 to Gem State Roofing in Blaine County. 19 

20 Do you recall that conversation between you 20 

21 and I a few minutes ago? 21 

22 A. Yes. 22 

23 Q. Is this that agreement that you were 23 

24 referencing? 24 

25 A. I need to look at it. 25 

Jeffrey Flynn 
December 20, 2018 

Page 76 

Q. Take all of the time you need. 
A. Yeah, I don't recall seeing this. It says it 

is a trade agreement. I have never been through it. 
Q. I'm going to draw your attention to page one, 

Paragraph A. It starts with the words "Gem State 
Roofing & Asphalt Maintenance, Inc. is an Idaho 
corporation in good standing duly organized on May 30, 
1995 as Flynn, Inc." Do you see that? 

A. Yes. 
Q. Is that accurate that Gem State Roofing & 

Asphalt Maintenance was a continuation of Flynn, Inc.? 
A. Yes. 
Q. I'm going to invite you to tum to page two 

of that document. There is a Paragraph No. 1. Do you 
see that? 

A. Yes. 
Q. The first line states, "Commencing immediately 

upon execution of this agreement, Gem State Roofing & 
Asphalt Maintenance Inc., agrees it will not advertise 
or solicit business in Blaine County." Do you see that? 

A. Yes. 
Q. Do you recall after the execution of that 

agreement whether Gem State Roofing & Asphalt 
Maintenance, Inc. advertised or solicited business in 
Blaine County? 

Page 77 

A. We did not solicit business in that county. 
The adve11isements are reciprocal from the Twin Falls 
phonebooks to the Hailey area. 

Q. Just so we are using the same language. What 
do you understand the term solicit business to mean? 

A. Going after customers, reaching out, faxing 
and e-mailing for more business in that area. 

Q. Would providing an estimate or a bid 
constitute soliciting business? 

A. If somebody had called us -- no, not 
soliciting business. That is somebody contacting us. A 
previous customer possibly. Clientele from here. That 
is no soliciting when somebody reaches out to us to give 
a bid. That is not soliciting as far as I know the law. 
I don't know I 00 percent. 

Q. I want to understand your testimony. Your 
testimony is if a person in Blaine County reached out to 
you for work that would in your mind not be soliciting 
business. Is that what you are saying? 

A. I haven't given any bids there. I personally 
myself haven't been soliciting business there. If that 
is what you are asking me. 

Q. I'm asking you a hypothetical question. If a 
customer called your business, whether Flynn, Inc., Gem 
State, UCI, if a customer called whatever business you 

\I in-LI-Script" M & M Court Reporting Service 
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1 document. So about a third of the way down. Your name 1 Q. Take all of the time you need.

2 is listed as vice-president. Do you see that? 2 A. Yeah, I don't recall seeing this. It says it

3 A. Yes. 3 is a trade agreement. I have never been through it.

4 Q. Was that your accurate title as of 2004? 4 Q. I'm going to draw your attention to page one,

5 A. As far as I can recall, yes. 5 Paragraph A. It starts with the words "Gem State

6 Q. Do you recall applying for a state trademark 6 Roofing & Asphalt Maintenance, Inc. is an Idaho

7 in Gem State Roofing? 7 corporation in good standing duly organized on May 30,

8 A. Yeah, I remember a conversation; yes. 8 1995 as Flynn, Inc." Do you see that?

9 Q. Direct your attention to page two of Exhibit 9 A. Yes.

10 No. 11. What is that? 10 Q. Is that accurate that Gem State Roofing &
11 A. It's a business card with a letterhead logo. 11 Asphalt Maintenance was a continuation of Flynn, Inc.?

12 Q. And that is an accurate copy of what your 12 A. Yes.

13 business card looked like in 2004? 13 Q. I'm going to invite you to turn to page two
14 A. As far as I can recall, yes. 14 of that document. There is a Paragraph No. 1. Do you
15 (Exhibit 12 marked.) 15 see that?

16 Q. (BY MR. MCFARLAND) Sir, I'll hand you what 16 A. Yes.
1'7 has been marked as Exhibit 12 to this deposition. Do 17 Q. The first line states, "Commencing immediately

1s you have that in front ofyou? 18 upon execution of this agreement, Gem State Roofing &
19 A. Yes. 19 Asphalt Maintenance Inc., agrees it will not advertise

20 Q. Do you recall ever seeing that document 20 or solicit business in Blaine County." Do you see that?

21 before? 21 A. Yes.

22 A. I don't. 22 Q. Do you recall after the execution ofthat

23 Q. Do you recall that the State of Idaho issued 23 agreement whether Gem State Roofing & Asphalt

24 you a Registration of Trademark—Service Mark for the 24 Maintenance, Inc. advertised or solicited business in

25 diamond shape, including the words Gem State Roofing? 25 Blaine County?

Page 75 Page 77

1 A. Yes. 1 A. We did not solicit business in that county.

2 Q. Do you have any reason to doubt the 2 The advertisements are reciprocal from the Twin Falls

3 authenticity of that document? 3 phonebooks to the Hailey area.

4 A. No. 4 Q. Just so we are using the same language. What
5 (Exhibit 13 marked.) 5 do you understand the term solicit business to mean?
6 Q. (BY MR. MCFARLAND) Sir, you have been handed 6 A. Going after customers, reaching out, faxing

7 what has been marked as Exhibit 13 to this deposition. 7 and e-mailing for more business in that area.

8 Do you have that in front ofyou? a Q. Would providing an estimate or a bid

9 A. Yes. 9 constitute soliciting business?

10 Q. Do you know what that is? 10 A. If somebody had called us -— no, not

11 A. Trademark Settlement Agreement. 11 soliciting business. That is somebody contacting us. A
12 Q. Do you recall ever seeing that document before 12 previous customer possibly. Clientele from here. That

13 today, sir? 13 is no soliciting when somebody reaches out to us to give

14 A. Yeah, but I don't recall what is in it. ButI 14 a bid. That is not soliciting as far as I know the law.

15 do recall seeing it. 15 I don't know 100 percent.

16 Q. Just before the break we talked about a 16 Q. I want to understand your testimony. Your
17 settlement agreement -- I think you called it a non- 17 testimony is if a person in Blaine County reached out to

18 compete that your then-wife Michelle had signed related 18 you for work that would in your mind not be soliciting

19 to Gem State Roofing in Blaine County. 19 business. Is that what you are saying?

20 Do you recall that conversation between you 20 A. I haven't given any bids there. I personally

21 and I a few minutes ago? 21 myself haven't been soliciting business there. If that

22 A. Yes. 22 is what you are asking me.

23 Q. Is this that agreement that you were 23 Q. I'm asking you a hypothetical question. If a

24 referencing? 24 customer called your business, whether Flynn, Inc., Gem
25 A. I need to look at it. 25 State, UCI, if a customer called whatever business you

.\l iu—l ‘—Scripl iv M & M Court Reporting Service (19) Pages 74 - 77

(208)345-9611(ph) (800)234-9611 (208)-345-ssooaax)
000339



EXHIBITD EXHIBIT D

000340



From: 
To: 
Date: 
Attachments: 

Bruce Bothwell 
ryan@mcfarlandritter.com 
Tuesday, December 11, 2018 5:35:26 PM 
IMG 3047.jpg 
Untitled attachment 00434.txt 

Here' s where we found them 

From: Bru B hwell

To: nm rlnrir.m
Date: Tuesday, December 11, 2018 5:35:26 PM
Attachments: IM 047.‘

il ach n 4 4.

Here’s where we found them
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Gem State Roofing Inc 
PO Box 3916 
Hailey, ID 83333-3916 
208-578-0212 

Proposal 

Proposal Date: 10/26/2018 
Proposal#: 2871 '. •· 

Project: 

Bill To: 
Snow Mountain Apartments 
P.O. Box 1566 E-mail gemroofl@qwe.sfoffice.net 
Hailey, ID 83333 

I 

FAX# 1-208-578~0234 

Description Quantity 

We hereby propose to remove the existing roofs off of all buildings with the · 
exception of the "B" building which has already been re-roofed. We will apply a new 
30 Year· Landmark Architectural composition shingle with new 24 gauge Dark Bronze 
Kynar metal flashings where applicable. Includes applying Grace Ice & Water Shield 
to all roof to walls, pipe jacks. and a minimum of 6 feet up all eves of the buildings. 
Bid includes a "High Profile" Mountain Ridge option. Bid includes all dump fees and 
building permits. 

Landmark 30 Year Architectural Composition shingle. (per sq.) 
Landmark 116 Starter Strip. ( per bndl.) 
Landmark 30 Ridge Cap. (per bndl.) 
Grace Ice & Water Shield. (per 2sq. box) 
Style "D"- metal. (per ft) 
24 gauge 6"x 6" Kynar step flashing. 
24 gauge Kynar "L"- metal. (per ft.) 
#30 GMX synthetic roof felt. (per roll) 
24 gauge Kynar Stucco Diverters. 
24 gauge Kynar coated "V'- valley metal. (per ft.) 
Coil nails. 1.25" (per box) 
slap staples 
1" Plasticaps. (per box) 
Vulkem, Geocell 
Universal pipe jack. 
Dump Fee. (per 12 yds.) 
Labor 
4" J-vent. 
"J"- Vent. (6") 
Building Permit. 
TERMS: 

Thank you for choosing Gem State Roofing, Inc. for this estimate 

Page 1 

Total 

SIGNATURE 

283 
16 
26 
48 

2,730 
428 
90 
19 
35 

5 
17 
26 

7 
44 
53 
33 

I 
36 

5 
l 

Rate Total I 

! 

104;16 29;477.28 
55.00 880.00 
56.0'0 . 1,456.00 

227.00 . 10,896.00 
0.5.8 1,583.40 
2.S2 1,249.76 
2.92 262.80 

155.00 2,945.00 
15.00 525.00 
5.~4 . 29.20 

36.58 621 .86 
5.QO 130.00 

26.QO 182,00 . 
7 .50 330.00 
7.38 391 .14 

190.00 6,270.00 
63,452.00 63,452.00 

9.31 335:16 · 
13.0ci 65.00 
78.QO 78.00 

Gem State Roofing Inc

PO Box 3916'

_

Hailey, ID 83333-3916

208-578-0212

Bill To:

Snow Mountain Apartments
P.O. Box 1566
Hailey, ID 83333

Prdposal

Proposal Date: 10/26/2018

Proposal#: 2871

Project:

E—m ail gemroofl @qwgs'tofficemet

FAX# 1-208-575-0234

Description Quantity Rate Total

We hereby propose to remove the existing roofs off of all buildings with the -

exception of the "B“ building which has already been re-roofed. We will apply a new
30 Year- Landmark Architecturai composition shingle with new 24 gauge Dark Bronze
Kynar meta! fiashings where applicable. Includes applying Grace Ice & Water Shield

to all roof to walls, pipe jacks. and a minimum of 6 feet up all eves of the buildings.

Bid includes a "High Profile“ Mountain Ridge option. Bid includes all dump fees and
building permits.

Landmark 30 Year Architectural Composition shingle. (per sq.) 283 10441-6 29,477.28

Landmark 116 Starter Strip. (per bndl.) l6 55.00
I

880.00

Landmark 30 Ridge Cap. (per bndl.) 26 56.0'0 1,456.00

Grace Ice 8. Water Shield. (per qu. boX) 48 227.0'0 . 10,896.00

Style “D"— metal. (perft) 2,730 0.58 1,583.40

24 gauge 6"x 6" Kynar step flashing. 428 2.92 1,249.76

24 gauge Kynar"L"- metal. (per ft.) 90 , 2.92 262.80

#30 GMX synthetic roof felt. (per roll) 19 155.0fo

'

2,945.00

24 gauge Kynar Stucco Diverters. 35 1 5.09 525.00
24- gauge Kynar coated "V"- valley metal. (per ft.) 5 5.84

v-

29.20

Coil nails. 1.25" (per box) 17 36.53 621.86

slap staples
'

26 5.00 130.00 .-

1" Plasticaps. (per box) 7 26.00 182.00 .

Vulkem,Geocell 44 7.50 330.00

Universal pipe jack. 53 7.38 391 .14

Dump Fee. (per 12 yds.) 33 190.00 6,270.00

Labor l 63,452.90 63,452.00
4" J-vent. 36 9.31 335:1'6 -

""-J Vent. (
'3 s 13.00 65.00

Building Permit. 1 78.00 78.00
'

TERMS:

Thank you for choosing Gem State Roofing, Inc. for this estimate
Tota|

Page 1

SIGNATURE
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Gem State Roofing Inc 
PO Box 3916 
Hailey, ID 83333-3916 
208-578-0212 

Bill To: 

Snow Mountain Apartments 
P.O. Box 1566 
Hailey, ID 83333 

Description 

Proposal 

Proposal Date: 10/26/i2018 

Proposal#: 2871 
Project: 

E-mail gemroof1@qwest'office.net 

FAX# 1-208-57870234 

Quantity Rate Total 
' 

* 50% upon start up of job, 20% upon delivery of shingles to all buildings, and 30% 0.00 . 0.00 
upon completion of the job. 
* Any bad decking found during removal of existing roof will be replaced @ Time and 0.00 0.00 
Materials above existing proposal price. This stipulation is per building code and 
cannot be estimated until existing roof is removed. 
* Bid does not include snow removal. o.oq 0.00 

: 
; 

! 

' 

Thank you for choosing Gem State Roofing, Inc. for this estimate 
Total $121,159.60 

SIGNATURE 

Page 2 

I 

Gem State Roofing Inc

PO Box 3916
Hailey, ID 83333-3916
208-578—021 2

Bill To:

Snow Mountain Apartments
P.0. Box 1566
Hailey. ID 83333

Proposal

Proposal Date: 10/261201 8

Proposal #1 2871
,

Project:

E—mail gemroofl @qwesquficenet

FAX# 1—208—s7sgoz34

Description Quantity Rate
i

Total

* 50% upon start up ofjob, 20% upon delivery of shingles to all buildings, and 30% 0.00 0.00
upon completion of the job. :

* Any bad decking found during removal of existing roof will be replaced @ Time and 0.00 . 0.00
Materials above existing proposal price. This stipulation is per building code and -

cannot be estimated until existing roof is removed.
;

*
Bid does not include snow removal. 0.0g 0.00

Thank ou for choosin Gem State Roofin
.
Inc. for this estimate

’

y 9 9
Total $121 ,159.6o

Page 2

SIGNATURE
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Gem State Roofing v. 
United Components 

Page 78 

1 are operating and said I would like you to come out and 
2 do work, or I would like you to come out and give a bid, 
3 is that soliciting business? 
4 A. That is not soliciting to me, no. 
5 Q. If you, under whatever business name you are 
6 operating under at the time, if you or someone from your 
7 company traveled to Blaine County and provided a written 
8 estimate, or a written bid to a potential customer, 
9 would that constitute soliciting business under your 

10 understanding? 
11 A . No. 
12 Q. I would like you to tum to page three, sir. 
13 Paragraph No. 5 on page three. It states, "If either 
14 party receives a request for work that is prohibited 
15 from performing under this agreement, it will direct the 
16 person or entity requesting the work to the other 
17 party." Do you see this? 
18 A. Yes, I do see that. 
19 Q . Did you, or any of your companies, to your 
20 knowledge, ever direct a potential customer to my 
21 client, Gem State Roofing, in Blaine County? 
22 A. Did we direct a potential customer to him? 
23 Q. Yes, sir. That is my question. 
24 A. We have had calls for wanting us to do work up 
25 there before and we told them we couldn't work in that 

Page 79 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

1 area. And we refeITed stuff back to him. Yes, we have. 1 

2 Q. Can you identify any particular customer? 2 

3 A. I can't. That is just through the office. 3 

4 What they have told me. Hey, we have had calls. And we 4 

5 weren't doing anything up there. I haven't done 5 

6 anything up there. I have new business partners that 6 

7 weren't clear on the whole process. 7 

8 Q. Have you personally ever told a customer, or a 8 

9 potential customer, or referred Gem State Roofing in 9 

10 Blaine County. You personally? 10 

11 A. I have not. 11 

12 Q. Do you recall approximately when the last time 12 

13 was that someone from your company refeITed -- 13 

14 A. I don't recall. 14 

15 Q. Let me finish my question. Do you know 15 

16 approximately when someone from your company referred a 16 

17 customer or a potential customer -- 17 

18 A. No. 18 

19 Q. Can I just finish so the record is clear. I 19 

2 o will start again. Do you know when approximately you or 2 o 
21 someone from your company referred a customer or a 21 

22 potential customer to Gem State Roofing in Blaine 22 

23 County? 23 

24 A. No. 24 

25 Q. I invite you to tum to page five of that 25 

Jeffrey Flynn 
December 20, 2018 

Page 80 

document. Do you see Michelle's signature on page five? 
A. Yes. 
Q. Does that appear to be an accurate copy of her 

signature? 
A. Yes. 
Q. Do you have any reason to believe she did not 

sign that document? 
A. No. 
Q. Starting on page -- the page numbering get 

kind of crazy. But after Mr. Sylvia's signature page is 
the beginning of Michelle Flynn's affidavit. Do you see 
that? 

A. Yes. 
Q. The first page of her affidavit, Paragraph 5, 

states, "I found the following documents that are 
attached hereto, which reflect the jobs that Gem State 
Roofing and Asphalt Maintenance in fact perfonned during 
the aforesaid period, said attached records reflect the 
profits made from said jobs." Do you see that? 

A. What page? 
Q. First page of Michelle's affidavit. 
A. I got it. 
Q. And below that Paragraph No. 6. Do you see 

that? 
A. Yes. 

Page 81 

Q. "After search ofmy business records during 
this three year period I am confident there were no 
other jobs performed by Gem State Roofing and Asphalt 
Maintenance, Inc. in the Wood River Valley, Idaho." 
Do you see that? 

A. Yes, I do. 
Q. And there follows a number of documents. Most 

of which are estimates. And I want to ask you about 
each one of those. 

A. Okay. 
Q. So the first estimate I'm looking at it looks 

like it is for maybe a Kelly Herara for $640. Am I 
reading that coITectly? 

A. I have no idea. This is the first time I have 
seen this. 

Q. Do you know whether that is an estimate from 
one of your companies? 

A. It doesn't have a letterhead on it. It looks 
like our font and the layout. 

Q. Do you recall a Kelly Herara in Ketchum, 
Idaho? 

A. I don't recall. 
Q. Do you have any reason to think that is not an 

estimate from your company? 
A. It looks to be one. Like I said, there is no 

\I in-l'-Script" M & M Court Reporting Service 
(208)345-961 l(ph) (800)234-9611 (208)-345-8800(fax) 
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Gem State Roofing v.

United Components
Jeffrey Flynn

December 20, 2018

Page 78 Page 80

1 are operating and said I would like you to come out and 1 document. Do you see Michelle's signature on page five?

2 do work, or I would like you to come out and give a bid, 2 A. Yes.

3 is that soliciting business? 3 Q. Does that appear to be an accurate copy of her
4 A. That is not soliciting to me, no. 4 signature?

5 Q. If you, under whatever business name you are 5 A. Yes.

6 operating under at the time, ifyou or someone from your 6 Q. Do you have any reason to believe she did not

7 company traveled to Blaine County and provided a written 7 sign that document?
8 estimate, or a written bid to a potential customer, 8 A. No.
9 would that constitute soliciting business under your 9 Q. Starting on page -- the page numbering get

10 understanding? 10 kind of crazy. But after Mr. Sylvia's signature page is

11 A. No. 11 the beginning ofMichelle Flynn's affidavit. Do you see

12 Q. I would like you to turn to page three, sir. 12 that?

13 Paragraph No. 5 on page three. It states, "If either 13 A. Yes.

14 party receives a request for work that is prohibited 14 Q. The first page of her affidavit, Paragraph 5,

15 from performing under this agreement, it will direct the 15 states, "I found the following documents that are

16 person or entity requesting the work to the other 16 attached hereto, which reflect the jobs that Gem State

17 party." Do you see this? 17 Roofing and Asphalt Maintenance in fact performed during

18 A. Yes, I do see that. 18 the aforesaid period, said attached records reflect the

19 Q. Did you, or any of your companies, to your 19 profits made from said jobs." Do you see that?

20 knowledge, ever direct a potential customer to my 20 A. What page?

21 client, Gem State Roofing, in Blaine County? 21 Q. First page of Michelle's affidavit.

22 A. Did we direct a potential customer to him? 22 A. I got it.

23 Q. Yes, sir. That is my question. 23 Q. And below that Paragraph No. 6. Do you see

24 A. We have had calls for wanting us to do work up 24 that?

25 there before and we told them we couldn't work in that 25 A. Yes.

Page 79 Page 81

1 area. And we referred stuffback to him. Yes, we have. 1 Q. "After search ofmy business records during

2 Q. Can you identify any particular customer? 2 this three year period I am confident there were no
3 A. I can't. That is just through the office. 3 other jobs performed by Gem State Roofing and Asphalt

4 What they have told me. Hey, we have had calls. And we 4 Maintenance, Inc. in the Wood River Valley, Idaho."

5 weren't doing anything up there. I haven't done 5 Do you see that?

6 anything up there. I have new business partners that 6 A. Yes, I do.

7 weren't clear on the whole process. 7 Q. And there follows a number of documents. Most
8 Q. Have you personally ever told a customer, or a 8 of which are estimates. And I want to ask you about

9 potential customer, or referred Gem State Roofing in 9 each one of those.

10 Blaine County. You personally? 10 A. Okay.
11 A. I have not. 11 Q. So the first estimate I'm looking at it looks

12 Q. Do you recall approximately when the last time 12 like it is for maybe a Kelly Herara for $640. Am I

13 was that someone from your company referred -- 13 reading that correctly?
'

14 A. I don't recall. 14 A. I have no idea. This is the first time I have

15 Q. Let me finish my question. Do you know 15 seen this.

16 approximately when someone from your company referred a 16 Q. Do you know whether that is an estimate from

17 customer or a potential customer -— 17 one of your companies?

18 A. No. 18 A. It doesn't have a letterhead on it. It looks

19 Q. Can I just finish so the record is clear. I 19 like our font and the layout.

20 will start again. Do you know when approximately you or 20 Q. Do you recall a Kelly Herara in Ketchum,

21 someone from your company referred a customer or a 21 Idaho?

22 potential customer to Gem State Roofing in Blaine 22 A. I don't recall.

23 County? 23 Q. Do you have any reason to think that is not an

24 A. No. 24 estimate from your company?
25 Q. I invite you to turn to page five of that 25 A. It looks to be one. Like I said, there is no

\liII-L‘-Scx-i|)t H M & M Court Reporting Service (20) Pages 78 - 81
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Terri Pickens Manweiler, ISB No. 5828 
Shannon Pearson, ISB No. 10027 
PICKENS COZAKOS, P.A. 
398 S. 9th Street, Suite 240 
P.O. Box 915 
Boise, Idaho 83701 
Telephone:  208.954.5090 
Facsimile:  208.954.5099 
terri@pickenslawboise.com 
shannon@pickenslawboise.com 
Attorneys for Defendant 

 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 

STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
  

 
GEM STATE ROOFING, 
INCORPORATED, 

Plaintiff, 
v. 

 
UNITED COMPONENTS, 
INCORPORATED, dba GEM STATE 
ROOFING, 

Defendant. 
 

 
Case No. CV01-18-13437 

 
REPLY IN FURTHER SUPPORT OF 
DEFENDANT’S CROSS MOTION 
FOR SUMMARY JUDGMENT 
 

 
Defendant United Components, Incorporated, dba Gem State Roofing, by and through its 

counsel of record, Terri Pickens Manweiler of the firm Pickens Cozakos, P.A., submits this Reply 

in Further Support of Defendant’s Cross Motion for Summary Judgment. 

I. RESPONSE TO PLAINTIFF’S ARGUMENT 

Both Plaintiff Gem State Roofing, Inc. (“Plaintiff”) and Defendant United Components 

Incorporated (“UCI”) filed motions for summary judgment, contending that they were respectively 

entitled to judgment as a matter of law.  As set forth in UCI’s underlying motion and opposition 

to Plaintiff’s Motion for Partial Summary Judgment (“Plaintiff’s Motion”), UCI alleges that it was 

not a party to the Trademark Settlement Agreement, thus, Plaintiff’s causes of action against UCI 

fail as a matter of law.  UCI further contends there are no genuine issues of material fact that would 

Electronically Filed
3/11/2019 4:17 PM
Fourth Judicial District, Ada County
Phil McGrane, Clerk of the Court
By: Lori Ferguson, Deputy Clerk

000348

mailto:terri@pickenslawboise.com
mailto:shannon@pickenslawboise.com


REPLY IN FURTHER SUPPORT OF DEFENDANT’S CROSS MOTION FOR SUMMARY JUDGMENT, Page 2 

preclude entry of judgment against Plaintiff and in favor of UCI because 1) UCI is not a successor 

corporation to Gem State Roofing and Asphalt Maintenance (“GSRAM”), and 2) Plaintiff cannot 

establish the necessary elements of claims for breach of contract, breach of covenant of good faith 

and fair dealing, trademark infringement, unjust enrichment, and preliminary or permanent 

injunction.  

After considering all of the pleadings, declarations, and affidavits, UCI respectfully 

requests this Court enter summary judgment in favor of UCI because Plaintiff has failed to raise 

any genuine issues of material fact as to UCI’s cross motion for summary judgment and UCI is 

entitled to judgment as a matter of law dismissing Plaintiff’s causes of action.   

A. Defendant Has Complied with IRCP 56(c) 

 Plaintiff argues in its Memorandum in Opposition to Defendant’s Cross Motion for Summary 

Judgment (“Plaintiff’s Memorandum”) that UCI has failed to meet the rigorous standard for summary 

judgment set forth in IRCP 56(c).  Plaintiff’s Memorandum, page 2. IRCP 56(c)(1) provides: 

Supporting Factual Positions. A party asserting that a fact cannot be or is genuinely 
disputed must support the assertion by: 
  

A. citing to particular parts of materials in the record, including 
depositions, documents, electronically stored information, affidavits 
or declarations, stipulations (including those made for purposes of 
the motion only), admissions, interrogatory answers, or other 
materials; or 
 

B. showing that the materials cited do not establish the absence or 
presence of a genuine dispute, or that an adverse party cannot produce 
admissible evidence to support the fact. 

 
(emphasis added). 

 Plaintiff’s Memorandum repeatedly states that the statements contained in Mr. Flynn’s 

declaration and deposition transcript are UCI’s “sole support” for the facts which UCI alleges as true.  

The Idaho Rules of Civil Procedure do not require multiple sources of support for a factual statement, 
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REPLY IN FURTHER SUPPORT OF DEFENDANT’S CROSS MOTION FOR SUMMARY JUDGMENT, Page 3 

nor do the rules provide that a sworn statement in a declaration or deposition is insufficient for 

purposes of a motion for summary judgment. Additionally, IRCP 56 provides: 

Affidavits. An affidavit used to support or oppose a motion must be made on 
personal knowledge, set out facts that would be admissible in evidence, and show 
that the affiant or declarant is competent to testify on the matters stated. Sworn 
or certified copies of all papers or parts of papers referred to in an affidavit must 
be attached to or served with the affidavit. The court may permit affidavits to be 
supplemented or opposed by depositions, answers to interrogatories, or further 
affidavits. 

 
 Mr. Flynn’s declaration filed in support of UCI’s Cross Motion for Summary Judgment 

complies with the above cited standard.  Mr. Flynn’s declaration contains statements based on his 

personal knowledge and statements that are admissible in evidence.  Mr. Flynn’s statements in his 

declaration and deposition were sworn statements, made under penalty of perjury; such statements 

are sufficient for UCI’s Cross Motion for Summary Judgment and fully comply with IRCP 56. 

B. Plaintiff Has Not Proven UCI is a Party to the Trademark Settlement Agreement. 

 The issue central to this litigation is whether or not UCI is a party to the Trademark Settlement 

Agreement; UCI is not a party to the Trademark Settlement Agreement, thus, there is no way it can 

be found to have breached the Trademark Settlement Agreement.  Simply put, because it is not a party 

to the Trademark Settlement Agreement, Plaintiff’s causes of action for Breach of Contract, Breach 

of Duty of Good Faith and Fair Dealing, and Unjust Enrichment must be dismissed.   

C. Plaintiff Has Not Proven UCI Breached the Trademark Settlement Agreement. 

 Even if this Court determines that UCI is a party to the Trademark Settlement Agreement by 

way of successor liability, there has not been a breach of the Trademark Settlement Agreement by 

UCI. Plaintiff’s allegations of UCI’s breach of the Trademark Settlement Agreement are not breaches 

because UCI did not solicit business in Blaine County.  Blacks Law dictionary defines solicit as: “To 

seek or to plead, to entreat and ask. 2. To lure or tempt a person.”  Mr. Flynn testified in his deposition 
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REPLY IN FURTHER SUPPORT OF DEFENDANT’S CROSS MOTION FOR SUMMARY JUDGMENT, Page 4 

that if a customer or potential customer contacts UCI, that does not constitute solicitation because 

UCI did not ‘seek out’ the customer.   

 Plaintiff’s argument that UCI’s breach of the Trademark Settlement Agreement is largely 

based upon UCI’s acceptance of a project in Blaine County for the animal shelter.  As stated in the 

Supplemental Declaration of Jeffery Flynn, ¶ 22 filed March 5, 2019, UCI did not seek out the project 

or customer; McAlvain Construction reached out to UCI because of a prior project UCI completed 

for McAlvain in Valley County.  Additionally, Plaintiff has not shown that it suffered any damages 

as a result of any breach or actions by UCI, thus it cannot prevail on its claim for Breach of Contract. 

D. Plaintiff Cannot Prove Trademark Infringement. 

 Plaintiff claims UCI infringed upon its trademark, however, there has been no trademark 

infringement.  Mr. Flynn stated in his deposition that he started using the name Gem State Roofing 

in or around 1985 – and although Plaintiff seems to think this sworn statement is insufficient and 

that Mr. Flynn must provide alternate proof, this statement is in fact enough to prove that Mr. 

Flynn was first in use with regard to the trademark.  

 Further, the name “Gem State” cannot be trademarked, it is a common title of Idaho, which 

is the Gem State.  Trademarks cover the logo or symbol of a company, and the logo of Plaintiff 

versus the logo of UCI are not similar in nature to cause any confusion.  The Certificate of 

Registration showed that the trademark assigned to Plaintiff was the following: 

 
 
Declaration of Terri Pickens Manweiler, ¶ 10, Exhibit D, filed February 13, 2019.  

 The Certificate of Registration showed that the Trademark assigned to Gem State Roofing 

and Asphalt Maintenance (which was later assigned to UCI) was the following:  

g 5r
é h”;
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REPLY IN FURTHER SUPPORT OF DEFENDANT’S CROSS MOTION FOR SUMMARY JUDGMENT, Page 5 

 

Declaration of Terri Pickens Manweiler., ¶ 14 Exhibit F, filed February 13, 2019.  

 The two are not similar in any manner except for the name, which again, the name cannot 

be trademarked because it is a common title in the State of Idaho.  

 Lastly, to prevail on its claim for trademark infringement, Plaintiff must have suffered 

damages, and Plaintiff has yet to show that it suffered any damages.  Thus, because there not been 

an infringement of Plaintiff’s trademark and because Plaintiff has not suffered any damages, 

Plaintiff’s claim for trademark infringement should be dismissed.  

V. CONCLUSION 

Based on the forgoing, because UCI is not a party to the Trademark Settlement Agreement 

and because no genuine issues of material fact exist, Defendant respectfully requests this Court 

enter judgment dismissing each of Plaintiff’s causes of action. 

DATED: March 11, 2019.  

PICKENS COZAKOS, P.A. 
 
 
By /s/ Terri Pickens Manweiler    

Terri Pickens Manweiler, Of the Firm 
Attorneys for Defendant 
 
 
 
 
 
 
 
 
 
 
 
 
 

GEMMmROOFING
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on March 11, 2019, I electronically served the foregoing 
document using the iCourt E-File system, which sent a Notice of Electronic Filing to the following 
persons: 
 

Ryan T. McFarland 
McFarland Ritter PLLC 
P.O. Box 1335 
Meridian, ID  83680 
 

  First Class Mail   
  Facsimile – 208.895.1270 
  Hand Delivery 
  iCourts – ryan@mcfarlandritter.com 
 

 
 /s/ Terri Pickens Manweiler   
Terri Pickens Manweiler 
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DEFENDANT’S MOTION TO STRIKE AFFIDAVIT OF RICK SILVIA IN SUPPORT OF REPLY IN SUPPORT 
OF PLAINTIFF’S MOTION FOR PARTIAL SUMMARY JUDGMENT, Page 1 

Terri Pickens Manweiler, ISB No. 5828 
Shannon Pearson, ISB No. 10027 
PICKENS COZAKOS, P.A. 
398 S. 9th Street, Suite 240 
P.O. Box 915 
Boise, Idaho 83701 
Telephone:  208.954.5090 
Facsimile:  208.954.5099 
terri@pickenslawboise.com 
shannon@pickenslawboise.com 
 
Attorneys for Defendant 

 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 

STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
  

 
GEM STATE ROOFING, 
INCORPORATED, 

Plaintiff, 
v. 

 
UNITED COMPONENTS, 
INCORPORATED, dba GEM STATE 
ROOFING, 

Defendant. 
 

 
Case No. CV01-18-13437 

 
DEFENDANT’S MOTION TO STRIKE 
AFFIDAVIT OF RICK SILVIA IN 
SUPPORT OF REPLY IN SUPPORT 
OF PLAINTIFF’S MOTION FOR 
PARTIAL SUMMARY JUDGMENT 
 

 
Defendant United Components, Incorporated, dba Gem State Roofing, by and through its 

counsel of record, Terri Pickens Manweiler of the firm Pickens Cozakos, P.A., pursuant to Idaho 

Rule of Civil Procedure 56, hereby moves this Court for an Order striking the March 11, 2019 

Affidavit of Rick Silvia in Support of Reply in Support of Plaintiff’s Motion for Partial Summary 

Judgment (“Affidavit”).  This Motion is supported by the papers and pleadings on file herein.  This 

Motion is made on the grounds and for the reasons that it is untimely filed.  This Affidavit was 

filed only 7 days prior to the time set for hearing and does not afford the opposing party an 

opportunity to respond.  Accordingly, the Affidavit should be stricken. 

Oral argument is requested. 

Electronically Filed
3/12/2019 2:11 PM
Fourth Judicial District, Ada County
Phil McGrane, Clerk of the Court
By: Austin Lowe, Deputy Clerk
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DEFENDANT’S MOTION TO STRIKE AFFIDAVIT OF RICK SILVIA IN SUPPORT OF REPLY IN SUPPORT 
OF PLAINTIFF’S MOTION FOR PARTIAL SUMMARY JUDGMENT, Page 2 

DATED: March 12, 2019.  

PICKENS COZAKOS, P.A. 
 
 
By /s/ Terri Pickens Manweiler    

Terri Pickens Manweiler, Of the Firm 
Attorneys for Defendant 
 
 
 
 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on March 12, 2019, I electronically served the foregoing 
document using the iCourt E-File system, which sent a Notice of Electronic Filing to the following 
persons: 
 

Ryan T. McFarland 
McFarland Ritter PLLC 
P.O. Box 1335 
Meridian, ID  83680 
 

  First Class Mail   
  Facsimile – 208.895.1270 
  Hand Delivery 
  iCourts – ryan@mcfarlandritter.com 
 

 
 /s/ Terri Pickens Manweiler   
Terri Pickens Manweiler 

000355

mailto:ryan@mcfarlandritter.com
mailto:ryan@mcfarlandritter.com


McFarland Ritter PLLC 
Ryan T. McFarland, ISB No. 734 7 
P.O. Box 1335 
Meridian, ID 83680 
Telephone: 208.895.1291 
Facsimile: 208.895.1270 
Email: ryan@mcfarlandritter.com 

Attorneys for Plaintiff 

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRJCT 

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 

GEM ST A TE ROOFING, IN CORPORA TED, ) 

Plaintiff, 

vs. 

UNITED COMPONENTS, 
IN CORPORA TED, DBA GEM STA TE 
ROOFING; 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

------ ----------) 

Case No. CV0 l-18- 13437 

AFFIDAVIT OF RY ANT. 
MCFARLAND IN SUPPORT OF REPLY 
IN SUPPORT OF PLAINTIFF' S 
MOTION TO COMPEL 

Ryan T. McFarland, being first duly sworn upon oath, deposes and says: 

1. I am an attorney with the law firm of McFarland Ritter PLLC, counsel of record 

for Plaintiff Gem State Roofing, Incorporated ("Gem State") in the above referenced matter. I 

make this Affidavit based upon my own personal knowledge. 

2. Attached hereto as Exhibit A is a true and correct copy of Defendant' s Third 

Supplemental Responses to Plaintiff' s First Set of Interrogatories, Requests for Production, and 

Requests for Admission served on me on or about March 5, 20 19. 

Further your affiant sayeth naught. 

AFFIDAVIT OF RYANT.MCFARLAND IN SUPPORT OF REPLY IN 
SUPPORT OF PLAINTIFF ' S MOTION TO COMPEL - 1 

Electronically Filed
3/13/2019 3:48 PM
Fourth Judicial District, Ada County
Phil McGrane, Clerk of the Court
By: Lusina Heiskari, Deputy Clerk

McFarland Ritter PLLC
Ryan T. McFarland, ISB N0. 7347
P.O. Box 1335

Meridian, ID 83680

Telephone: 208.895.1291

Facsimile: 208.895.1270

Email: ryan@mcfarlandritter.com

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

GEM STATE ROOFING, INCORPORATED,)
) Case No. CV01-18—13437

Plaintiff, )

) AFFIDAVIT OF RYAN T.

vs. ) MCFARLAND IN SUPPORT OF REPLY
) IN SUPPORT OF PLAINTIFF’S

UNITED COMPONENTS, ) MOTION TO COMPEL
INCORPORATED, DBA GEM STATE )

ROOFING; )

)

Defendant. )

)

Ryan T. McFarland, being first duly sworn upon oath, deposes and says:

1. I am an attorney with the law firm of McFarland Ritter PLLC, counsel of record

for Plaintiff Gem State Roofing, Incorporated (“Gem State”) in the above referenced matter. I

make this Affidavit based upon my own personal knowledge.

2. Attached hereto as Exhibit A is a true and correct copy 0f Defendant’é Third

Supplemental Responses to Plaintiff s First Set of Interrogatories, Requests for Production, and

Requests for Admission served on me on or about March 5, 2019.

Further your affiant sayeth naught.

AFFIDAVIT OF RYAN T. MCFARLAND 1N SUPPORT OF REPLY IN
SUPPORT OF PLAINTIFF’S MOTION TO COMPEL - 1
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ST A TE OF IDAHO ) 
) ss 

County of Ada ) 

I, :-:r-0--L\ t'f\-(L LJ ()....y\f\JLf , a Notary Public, do hereby certify 
that on this \3~"'- da·y of March, 20 I 9, personally appeared before me Ryan T. McFarland, 
who, being by me first duly sworn, declared that he is an attorney of record for Plaintiff Gem 
State Roofing, Incorporated in the foregoing action, that he signed the forego ing document, and 
that the statements therein contained are true. 

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal the 
day and year in this certificate first above written. 

JAYME DANNER Nag ~ Jdah~ 
NOTARY PUBLIC -STATE OF IDAHO • • ~ t -t-~ 

COMMISSIONNUMBER SB229 Residing at: Nll .. Wl'PA- i 0 
MY COMMISSION EXPIRES 7-26-2023 My commission expires: I , / -;).3 

l 

AFFIDAVIT OF RYANT. MCFARLAND IN SUPPORT OF REPLY IN 
SUPPORT OF PLAINTIFF' S MOTION TO COMPEL - 2 

W /—
Ryfwf. McFarland

STATE OF IDAHO )

) ss

County ofAda )

I, :gw ME. DW , a Notary Public, do hereby certify

that 0n this ‘5‘"- da'y 0f March, 20] 9, personally appeared before me Ryan T. McFarland,

who, being by me first duly sworn, declared that he is an attorney 0f record for Plaintiff Gem
State Roofing, Incorporated in the foregoing action, that he signed the foregoing document, and

that the statements therein contained are true.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal the

day and year in this certificate first above written.QWW
JAYME BANNER Notark Pub‘ic for Idaho

NOTARY PUBLIC - STATE 0F IDAHO ' '
-

COMMISSM NUMBER 55229
Regldmg a?”

. .

0
MY COMMISSION EXPIRES 7-26-2023 My Gommlsswn CXPHW F1

AFFIDAVIT 0F RYAN T. MCFARLAND IN SUPPORT OF REPLY IN
SUPPORT OF PLAINTIFF’S MOTION TO COMPEL - 2
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this _l)__,ay of March, 2019, I caused to be served a true 
copy of the foregoing AFFIDAVIT OF RYANT. MCFARLAND IN SUPPORT OF REPLY IN 
SUPPORT OF PLAINTIFF'S MOTION TO COMPEL by the method indicated below, and 
addressed to each of the following: 

PICKENS COZAKOS, P.A. 
Terri Pickens Manweiler 

Shannon Pearson 

398 S. 9th Street, Suite 240 
Boise, ID 83701 

Terri@pickenslawboise.com 
shannon@pickenslawboise.com 

iCourt electronic filing 

R~f! T. McFarland 

I 

AFFIDAVIT OF RYANT. MCFARLAND IN SUPPORT OF REPLY IN 
SUPPORT OF PLAINTIFF'S MOTION TO COMPEL - 3 

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that 0n this flwlday of March, 2019, I caused to be served a true

copy of the foregoing AFFIDAVIT OF RYAN T. MCFARLAND IN SUPPORT OF REPLY IN
SUPPORT OF PLAINTIFF’S MOTION TO COMPEL by the method indicated below, and

addressed to each of the following:

PICKENS COZAKOS, PA. iCourt electronic filing

Ten‘i Pickens Manweiler

Shannon Pearson

398 S. 9‘“ Street, Suite 240

Boise, ID 83701

Terri ickenslawboise.com

shannon@pickenslawboise.com

T

#1 T. McFarland

AFFIDAVIT OF RYAN T. MCFARLAND IN SUPPORT 0F REPLY IN
SUPPORT OF PLAINTIFF’S MOTION TO COMPEL - 3
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Terri Pickens Manweiler, ISB No. 5828 
Shannon Pearson, !SB No. I 0027 
PICKENS C0ZAK0S, P.A. 
398 S. 9th Street, Suite 240 
P.O.Box915 
Boise, Idaho 83701 
Telephone: 208.954.5090 
Facsimile: 208.954.5099 
terri@pickenslawboise.com 
shannon(a),pickenslawboise.com 

Attorneys for Defendant 

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 

GEM STATE ROOFING, 
IN CORPORA TED, 

Plaintiff, 
V. 

UNITED COMPONENTS, 
INCORPORATED, dba GEM STATE 
ROOFING, 

Defendant. 

Case No. CV0 1-1 8-1 3437 

DEFENDANT'S THIRD 
SUPPLEMENT AL ANSWERS AND 
RESPONSES TO PLAINTIFF GEM 
STATE ROOFING 
INCORPORATED'S FIRST SET OF 
INTERROGATORIES, REQUESTS 
FOR PRODUCTION OF 
DOCUMENTS, AND REQUESTS FOR 
ADMISSION 

Defendant United Components, Incorporated, dba Gem State Roofing, by and through its 

attorney of record, Terri Pickens Manweiler of the firm Pickens Cozakos, P.A. , supplements its 

answers and responses to Plaintiff Gem State Roofing Incorporated's First Set of Interrogatories, 

Requests for Production of Documents and Requests for Admission, dated September 4, 20 18, 

pursuant to Rules 26, 33, 34 and 36 of the Idaho Rules of Civil Procedure. Defendant reserves the 

right to supplement each and every answer as discovery is unde1taken during the course of this 

case. 

DEFENDANT'S THIRD SUPPLEMENTAL ANSWERS AND RESPONSES TO PLAINTIFF GEM STATE 
ROOFING INCORPORATED' S FIRST SET OF fNTERROGATORIES, REQUESTS FOR PRODUCTION OF 
DOCUMENTS, AND REQUESTS FOR ADMISSION, Page I 

Terri Pickens Manweiler, ISB No. 5828
Shannon Pearson, ISB No. 10027
PICKENS COZAKOS, RA.
398 S. 9th Street, Suite 240
P.O. Box 915

Boise, Idaho 83701

Telephone: 208.954.5090

Facsimile: 208.954.5099

terrifalpickenslawboise.com

shannonflfflpickenslawboise.com

Attorneysfor Defendant

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

GEM STATE ROOFING,
INCORPORATED,

Plaintiff,

V.

UNITED COMPONENTS,
INCORPORATED, dba GEM STATE
ROOFING,

Defendant.

Defendant United Components, Incorporated, dba Gem State Roofing, by and through its

attorney of record, Terri Pickens Manweiler of the firm Pickens Cozakos, P.A., supplements its

answers and responses to PlaintiffGem State Roofing Incorporated ’s First Set offntermgatories,

Requests for Production ofDocumems and Requests for Admission, dated September 4, 2018,

pursuant to Rules 26, 33, 34 and 36 ofthe Idaho Rules of Civil Procedure. Defendant reserves the

right to supplement each and every answer as discovery is undertaken during the course of this

case.

Case No. CV01-18-13437

DEFENDANT’S THIRD
SUPPLEMENTAL ANSWERS AND
RESPONSES T0 PLAINTIFF GEM
STATE ROOFING
INCORPORATED’S FIRST SET OF
INTERROGATORIES, REQUESTS
FOR PRODUCTION OF
DOCUMENTS, AND REQUESTS FOR
ADMISSION

DEFENDANT‘S THIRD SUPPLEMENTAL ANSWERS AND RESPONSES TO PLAINTIFF GEM STATE
ROOFING INCORPORATED’S FIRST SET OF INTERROGATORIES, REQUESTS FOR PRODUCTION OF
DOCUMENTS, AND REQUESTS FOR ADMISSION, Page 1
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GENERAL OBJECTIONS 

I. Defendant objects to Plaintiff' s First Set of Interrogatories, Requests fo r Production 

of Documents and Requests for Admission (hereafter, the " Discovery Requests"), to the extent 

that they are inconsistent with or purport to require obligations different from or in addition to 

those imposed by the Idaho Rules of Civi l Procedure. 

2. Defendant objects to the Discovery Requests (and each of them) to the extent that 

they seek premature discovery of any information in contravention of the Scheduling Order in this 

case. 

3 . Defendant obj ects to the Discovery Requests (and each of them) to the extent that 

they seek info rmat ion in the possession, custody, or control of Plaintiff. 

4. Defendant objects to the Discovery Requests (and each of them) to the extent that 

they seek or call for the disclosure or production of information that is privileged or protected from 

disclosure by the attorney-client privilege, the attorney work product doctrine, or any other 

cognizable privilege or protection. 

5. Defendant's responses are provided prior to the completion of preparation fo r tria l 

of this matter. Defendant, therefore, reserves the right to rely on any facts, documents, or other 

evidence which may hereafter develop or come to Defendant' s attention. These answers and 

responses are based upon information presently known to Defendant and its attorneys. Defendant 

reserves the right to supplement or amend both the answers and objections at any time prior to the 

trial of this action. 

DEFENDANT'S THIRD SUPPLEMENTAL ANSWERS AND RESPONSES TO PLAfNTIFF GEM STATE 
ROOFfNG INCORPORATED'S FIRST SET OF INTERROGATORIES, REQUESTS FOR PRODUCTfON OF 
DOCUMENTS, AND REQUESTS FOR ADMISSION, Page 2 

GENERAL OBJECTIONS

l . Defendant obj ects to Plaintiff s First Set of Interrogatories, Requests for Production

of Documents and Requests for Admission (hereafter, the “Discovery Requests”), to the extent

that they are inconsistent with 0r purport to require obligations different from or in addition t0

those imposed by the Idaho Rules of Civil Procedure.

2. Defendant objects to the Discovery Requests (and each of them) to the extent that

they seek premature discovery ofany information in contravention ofthe Scheduling Order in this

case.

3. Defendant objects to the Discovery Requests (and each of them) to the extent that

they seek information in the possession, custody, or control of Plaintiff.

4. Defendant objects to the Discovery Requests (and each of them) to the extent that

they seek 0r call for the disclosure or production of information that is privileged or protected from

disclosure by the attomey-client privilege, the attorney work product doctrine, or any other

cognizable privilege or protection.

S. Defendant’s responses are provided prior t0 the completion of preparation for trial

of this matter. Defendant, therefore, reserves the right to rely on any facts, documents, or other

evidence which may hereafter develop or come t0 Defendant’s attention. These answers and

responses are based upon information presently known to Defendant and its attorneys. Defendant

reserves the right t0 supplement or amend both the answers and objections at any time prior t0 the

trial ofthis action.

DEFENDANT’S THIRD SUPPLEMENTAL ANSWERS AND RESPONSES TO PLAINTIFF GEM STATE
ROOFING INCORPORATED’S FIRST SET OF WTERROGATORIES, REQUESTS FOR PRODUCTION OF
DOCUMENTS, AND REQUESTS FOR ADMISSION, Page 2
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SUPPLEMENT AL RESPONSES TO REQUESTS FOR PRODUCTION OF 
DOCUMENTS 

REQUEST FOR PRODUCTION NO. 6: Please produce All correspondence or other 

documents or tangible things exchanged between You and any customer You have ever had in 

Blaine County, Idaho, including any and all customer feedback, complaints or opinions regarding 

any work You performed fo r them. 

RESPONSE TO REQUEST FOR PRODUCTION NO. 6: No documents exist. 

SUPPLEMENT AL RESPONSE TO REQUEST FOR PRODUCTION NO. 6: Please 

see the documents produced herewith bates stamped as DEFENDANT000 11 8-1 148. 

REQUEST FOR PRODUCTION NO. 7: Please produce all correspondence or other 

documents or tangible things exchanged between You and any potential customer - including any 

person or entity You have submitted a roofing bid or roofing services solicitation to - You have 

ever had in Blaine County, Idaho, including any and all customer feedback, complaints or opinions 

regarding any work You performed for them. 

RESPONSE TO REQUEST FOR PRODUCTION NO. 7: No documents exist. 

SUPPLEMENTAL RESPONSE TO REQUEST FOR PRODUCTION NO. 7: Please 

see the documents produced herewith bates stamped as DEFENDANT000 118-1148. 

DATED: March 4, 20 19. 

P ICKENS COZAKOS, P.A. 

By Isl Terri Pickens Manweiler 
Terri Pickens Manweiler, Of the Firm 
Attorneys for Defendant 

DEFENDANT'S THIRD SUPPLEMENTAL ANSWERS AND RESPONSES TO PLAINTIFF GEM STATE 
ROOFTNG TNCORPORATED'S FIRST SET OF INTERROGATORIES, REQUESTS FOR PRODUCTION OF 
DOCUMENTS, AND REQUESTS FOR ADM ISSION, Page 3 

SUPPLEMENTAL RESPONSES T0 REQUESTS FOR PRODUCTION OF
DOCUMENTS

REQUEST FOR PRODUCTION NO. 6: Please produce All correspondence or other

documents or tangible things exchanged between You and any customer You have ever had in

Blaine County, Idaho, including any and all customer feedback, complaints or opinions regarding

any work You performed for them.

RESPONSE TO REQUEST FOR PRODUCTION NO. 6: N0 documents exist.

SUPPLEMENTAL RESPONSE TO REQUEST FOR PRODUCTION N0. 6: Please

see the documents produced herewith hates stamped as DEFENDANTOOOI 18-1 148.

REQUEST FOR PRODUCTION N0. 7: Please produce all correspondence or other

documents or tangible things exchanged between You and any potential customer — including any

person or entity You have submitted a roofing bid 0r roofing services solicitation to — You have

ever had in Blaine County, Idaho, including any and ali customer feedback, complaints or opinions

regarding any work You performed for them.

RESPONSE TO REQUEST FOR PRODUCTION NO. 7: No documents exist.

SUPPLEMENTAL RESPONSE T0 REQUEST FOR PRODUCTION N0. 7: Please

see the documents produced herewith bates stamped as DEFENDANTOOOI 18-1 I48.

DATED: March 4, 2019.

PICKENS COZAKOS, ?.A.

By /s/ Terri Pickens Manweiler
Terri Pickens Manweiler, Of the Firm
Attorneys for Defendant

DEFENDANT’S THIRD SUPPLEMENTAL ANSWERS AND RESPONSES TO PLAINTIFF GEM STATE
ROOFING INCORPORATED’S FIRST SET OF INTERROGATORIES, REQUESTS FOR PRODUCTION OF
DOCUMENTS, AND REQUESTS FOR ADMISSION, Page 3
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on March 4, 20 19, I electronically served the foregoing 
document using the iCourt E-File system, which sent a Notice of Electronic Filing to the fo llowing 
persons: 

Ryan T. McFarland 
McFarland Ritter PLLC 
P.O. Box 1335 
Meridian, ID 83680 

~ First Class Mail 
□ Facsimile - 208.895. 1270 
D Hand Delivery 
~ iCourts - ryan@mcfarlandritter.com 

Isl Terri Pickens Manweiler 
Terri Pickens Manweiler 

DEFEN DANT'S THIRD SUPPLEMENTAL ANSWERS AND RESPONSES TO PLAINTIFF GEM STATE 
ROOFING INCORPORA TED' S FIRST SET OF IN TERROGATORIES, REQUESTS FOR PRODUCTION OF 
DOCUMENTS, AND REQUESTS FOR ADMISSION, Page 4 

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on March 4, 2019, I electronically served the foregoing

document using the iCourt E-File system, which sent aNotice of Electronic Filing t0 the following

persons:

Ryan T. McFarland E First Class Mail

McFarland Ritter PLLC D Facsimiie — 208.895. 1270

P.O. Box 1335 D Hand Delivery

Meridian, ID 83680 E] iCourts — rvan@mcfarlandritter.com

/s/ Terri Pickens Manweiler
Terri Pickens Manweiler

DEFENDANT’S THIRD SUPPLEMENTAL ANSWERS AND RESPONSES TO PLAINTIFF GEM STATE
ROOFING INCORPORATED’S FIRST SET OF INTERROGATORIES, REQUESTS FOR PRODUCTION OF
DOCUMENTS, AND REQUESTS FOR ADMISSION, Page 4
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ORDER GRANTING PLAINTIFF’S MOTION TO COMPEL - 1 

McFarland Ritter PLLC 
Ryan T. McFarland, ISB No. 7347 
P.O. Box 1335 
Meridian, ID 83680 
Telephone: 208.895.1291 
Facsimile: 208.895.1270 
Email: ryan@mcfarlandritter.com 

Attorneys for Plaintiff 

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 

GEM STATE ROOFING, INCORPORATED, 

Plaintiff, 

vs. 

UNITED COMPONENTS, 
INCORPORATED, dba GEM STATE 
ROOFING, 

Defendant. 
 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
Case No. CV01-18-13437 

ORDER GRANTING PLAINTIFF’S 
MOTION TO COMPEL 

 
 

Following oral argument and a review of the matters on file herein, 

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that Plaintiff’s Motion to 

Compel is GRANTED. Defendants must provide a full and complete response to Plaintiff’s 

Interrogatory Nos. 3 and 20 and Requests for Production No. 6, 7, and 24 no later than March 29, 

2019. Plaintiff’s request for an award of costs and attorneys’ fees incurred in connection with the 

Motion to Compel under Idaho Rules of Civil Procedure 37(a)(5)(A), and with respect to 

Request for Admission Nos. 10, 12, and 17 under Idaho Rule of Civil Procedure 37(c)(2), is 

taken under advisement.  

####### 

deferred until the conclusion of the matter.

03/25/2019 10:09:33

Hoskins, Janet

Filed:

Fourth Judicial District, Ada County

Phil McGrane, Clerk of the Court

By: Deputy Clerk -
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ORDER GRANTING PLAINTIFF’S MOTION TO COMPEL - 2 

DATED THIS   day of March 2019. 

  
 
By ______________________________________  

The Honorable Samuel A. Hoagland 
District Judge 

  

Signed: 3/25/2019 09:38 AM
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ORDER GRANTING PLAINTIFF’S MOTION TO COMPEL - 3 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this ___ day of March 2019, I caused to be served a true 
copy of the foregoing ORDER GRANTING PLAINTIFF’S MOTION TO COMPEL by the 
method indicated below, and addressed to each of the following: 

MCFARLAND RITTER PLLC 
Ryan McFarland 
PO Box 1335 
Meridian, Idaho 83680 

 U.S. Mail, Postage Prepaid 
 Hand Delivered 
 Overnight Mail 
 E-mail:   
     ryan@mcfarlandritter.com 
     paralegal@mcfarlandritter.com 
 iCourt 
 Telecopy:   

PICKENS COZAKOS, P.A. 
Terri Pickens Manweiler 
Shannon Pearson 
398 S. 9th Street, Suite 240 
Boise, ID 83701 
 

 U.S. Mail, Postage Prepaid 
 Hand Delivered 
 Overnight Mail 
 E-mail:   
    terri@pickenslawboise.com 
    shannon@pickenslawboise.com 
 iCourt 
 Telecopy:   

 

     PHIL MCGRANE 
      Clerk of the District Court 

 

        
Deputy Court Clerk 

Signed: 3/25/2019 10:09 AM
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR ADA COUNTY

GEM STATE ROOFING, INCORPORATED,
Plaintiff, Case N0. CVO 1 - 1 8- 1 3437

vs.

AMENDED ORDER GRANTING
UNITED COMPONENTS, PLAINTIFF’S MOTION TO COMPEL
INCORPORATED, dba GEM STATE
ROOFING,

Defendants.

THIS MATTER came before the Court on Plaintiff’s Motion t0 Compel, filed through counsel

on January 28, 2019. A hearing was held 0n March 19, 2019, wherein the Court granted the

Motion, but deferred ruling on an award 0f costs and attorney fees. Defendants must provide full

and complete responses t0 Plaintiff’s Interrogatory Nos. 3 and 20 and Requests for Production

Nos. 6, 7, and 24, on 0r before April 18, 2019.

IT IS SO ORDERED.

SAMUEL A. HOAGLAND Date

District Judge

Amended Order Granting Plaintiff s Motion to Compel - 1

Signed: 4/3/2019 02:15 PM

04/03/2019 14:37:50

Hoskins, Janet

Filed:

Fourth Judicial District, Ada County

Phil McGrane, Clerk of the Court

By: Deputy Clerk -
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CERTIFICATE 0F MAILING

I hereby certify that on
,

I served a true and correct copy 0f the within

instrument to:

Mr. Ryan McFarland, Esq.

rvan@mcfarlandritter.com

Ms. Terri Pickens Manweiler, Esq.

Ms. Shannon Pearson, Esq.

terri@pickenslawboise.com

shannonébpickenslawboise.com

Phil McGrane
Clerk 0f the District Court

By
Deputy Court Clerk

Amended Order Granting Plaintiff s Motion to Compel - 2

Signed: 4/3/2019 02:37 PM
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR ADA COUNTY

GEM STATE ROOFING, INCORPORATED,
Plaintiff, Case N0. CV01-18-13437

VS.

MEMORANDUM DECISION AND ORDER
UNITED COMPONENTS,
INCORPORATED, dba GEM STATE
ROOFING,

Defendant.

THIS MATTER comes before the Court on Plaintiff” s Motion for Summary Judgment (filed Feb.

6, 2019) and Defendant’s Motion for Summary Judgment (filed Feb. 13, 2019). A hearing was

held on March 19, 2019.1 The matter was taken under advisement 0n March 26, 2019.2 For the

reasons set forth herein the parties’ Motions are GRANTED in part and DENIED in part.

UNDISPUTED FACTS

This case primarily concerns the binding effect of a settlement agreement entered into between

two companies that operate under the same name. In 2005, following the realization that their

roofing companies were operating under the same name, the owners of Gem State Roofing

Incorporated (“Gem State Blaine”) and Gem State Roofing & Asphalt Maintenance, Inc. (“Gem

State Boise”) entered into a Trademark Settlement Agreement (“Settlement Agreement”)

1

Plaintiff’s Motion to Compel (filed Jan. 28, 2019) was also addressed at the hearing; however, the Court ruled 0n
the record and a separate order was entered with respect t0 that Motion. See Amended Order Granting P1.’s Mot. to

Compel (filed April 3, 2019). In addition, Defendant’s Motion t0 Strike (filed March 12, 2019) Rick Silvia’s

Affidavit (filed March 11, 2019) for untimeliness was addressed at the hearing. The Court DENIED the Motion t0

Strike and gave Defendant an additional seven days (0r until March 26, 2019) t0 respond to the untimely Affidavit.

Nothing further has been filed by the Defendant.
2
See supra note 1.

Memorandum Decision and Order - 1

04/26/2019 13:50:04

Hoskins, Janet

Filed:

Fourth Judicial District, Ada County

Phil McGrane, Clerk of the Court

By: Deputy Clerk -
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delineating boundaries for where each company could solicit and d0 business. Gem State Boise

was eventually dissolved and its owner created United Components Incorporated (“UCI”), which

continued to operate under the business name, “Gem State.” Gem State Blaine contends that

UCI is a successor t0 Gem State Boise, is bound by the Settlement Agreement, and has violated

the Agreement. UCI asserts that it is not a successor t0 Gem State Boise, and even if it were, it

has not violated the Settlement Agreement.

(1) Gem State Boise

Jeffrey Flynn (“Flynn”) started a roofing company in the early 19805 in Nampa, Idaho, which he

called Gem State Roofing. Flynn put the name 0f the company 0n business cards, invoices,

estimates, flyers, company vehicles, and phone book advertising. Flynn moved to Boise in 1987

and added asphalt maintenance t0 his roofing business. In 1995, Flynn filed a Certificate 0f

Incorporation for Flynn, Inc. In 1998, Flynn filed an Articles 0f Amendment to change Flynn,

Inc. t0 Gem State Roofing & Asphalt Maintenance. In 1999, Flynn’s wife, Michelle Flynn

(“Michelle”), filed a Certificate 0f Assumed Business Name stating that Gem State Roofing &

Asphalt Maintenance would do business under the name Gem State Roofing. Flynn testified that

he and his wife were the sole officers, initially, with Michelle owning 51% and Flynn owning

49% 0f Gem State Boise. Flynn testified that Michelle was designated as the president 0f Flynn,

Inc. in order t0 take advantage 0f the “women-owned business.”3

In 2010, Flynn and Michelle’s marriage dissolved, and at the same time, Gem State Boise had

incurred significant tax liability. Flynn testified that the RS placed liens 0n all 0f Gem State

3
Flynn Dep. 69: 16—22.

Memorandum Decision and Order - 2
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Boise’s equipment. In order t0 resolve the tax liability with the IRS, Flynn testified that the IRS

directed him t0 dissolve Gem State Boise and start up a new company With a new name. Flynn

testified that the IRS let him keep the Gem State and Asphalt Maintenance brand, but that he had

“t0 change the corporate veils t0 keep those companies.”4 Michelle and Flynn divorced and

Michelle’s stock dissolved with Gem State B0ise.5

Almost immediately upon the dissolution of Gem State Boise, Flynn created UCI and gave two

former employees 0f Gem State Boise ownership interests in UCI — Bob Hayden owns 20% and

Kerrie Kuhn owns 10%.6

Q. What happened first? The closing of [Gem State Boise]? Or the opening 0f

UCI? Or did they happen at the same time?

A. It was pretty much sequential.

Q. By sequential you meant they happened at the same time?

A. Yes. You got t0 close one and open the other.

Q. You closed one door and you opened the other?

A. C0rrect.7

Flynn testified that he did not have t0 lay any workers off due to the transition, but rather due to

the winter, Which is when he always had to lay people off.8 Flynn testified that UCI was able to

keep the same equipment Gem State Boise utilized by paying the IRS:

Q. Before [Gem State Boise] closed its doors did it have trucks?

A. Yes.

Q. Did it have other equipment?

A. Yes.

Q. What other equipment?

A. It had trucks, an old paver, roller. And that was part of the Asphalt

Maintenance side. The two companies were pretty much combined. They are

under one veil. We run the same crew. Some 0f the roofing guys work on the

paving side. Some 0f the paving guys worked on the roofing side. We had

4
1d. at 37:25, 38:1—7.

5
1d. at 39:13—17.

61d. at 98:11—21; 61:9.

71d. at41;5—13.

81d. at41;14—18.
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equipment. The IRS made us buy the equipment back. And we had to pay roughly

40-some-thousand-dollars t0 buy our old equipment back that was old and

dilapidated. It was junk basically. We had t0 purchase it t0 stay in business at that

point.

Q. You purchased it back from the IRS?
A. That’s correct.

Q. They took it and you purchased it back?

A. They never took it. But they liened it. We purchased it back through the United

Components side.

Q. UCI purchased it back?

A. That’s correct.

Q. So if I understand you right the IRS took the equipment from [Gem State

Boise] —

A. They never took it.

Q. Sorry. They put a lien 0n it when it was under [Gem State Boise’s] name?
A. That’s correct.

Q. You closed [Gem State Boise’s] doors. At the same time you opened UCI
doors. And you paid 40-some-th0usand-dollars —

A. They let us purchase it back.

Q. And the lien was gone?

A. Yes.

Q. And you continued t0 use the same equipment?

A. Yes.9

The Gem State logo remained on the trucks that were subsequently purchased by UCLIO Flynn

did not notify his clients that Gem State Boise closed its doors and that UCI opened its doors.

Flynn testified that at the time of the transition, his business was impacted by the recession and

he lost a lot 0f clients “like everybody else did in the construction industry?“ However, since

then, a lot 0f Flynn’s previous customers have come back, and he continues to d0 work for

clients that he has worked with for 25 or 30 years.” There was no real break in operations When

Gem State Boise transitioned t0 UCI. Most of the same employees continued to work for UCI

that previously worked for Gem State Boise. UCI used the same office space, office equipment,

9
1d. at 41:22—25, 42:1—25, 43:1—8.

1°
Id. at 43:18—22.

11
1d. at44;11—15.

121d. at 44:15—18.
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and kept the same phone number that was used by Gem State Boise.” UCI took 0n several debts

0fGem State Boise, including phone ads, “miscellaneous material accounts, [and] the business in

general to keep rolling from one business t0 the 0ther.”14

(2) Gem State Blaine

In 1997, Rick Silvia (“Silvia”), the president and owner 0f Gem State Blaine, filed a Certificate

0f Assumed Business Name for his roofing construction business, which declared that his

company was operating under the name “Gem State Roofing.” In 2000, Silvia filed an Articles

of Incorporation for Gem State Blaine. Gem State Blaine has primarily done business in Blaine

County, Idaho.

(3) Trademarks

On May 2, 2002, the State 0f Idaho issued a Certificate 0f Registration 0f Trademark Service

Mark t0 Gem State Blaine stating the first use was November 1997 and the expiration 0f the

trademark was May 2, 2012. There is no evidence that the trademark has been renewed since

2012. The Certificate of Registration shows the trademark assigned t0 Gem State Blaine is as

follows:

3f

13
1d. at49;1—16.

141d. at 49:21—25, 50:1—2.
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In 2004, a Certificate of Registration of Trademark Service Mark was issued to Gem State Boise 

stating that the first use of the trademark was in 1985 and that the trademark would expire on 

December 29, 2014.  The Certificate of Registration showed that the Trademark assigned to Gem 

State Boise is as follows: 

 

 

On December 1, 2014, the above trademark was assigned to UCI and renewed until December 

29, 2024.  

 

(4) Trademark Settlement Agreement 

 

After discovering that Gem State Blaine and Gem State Boise operated under the same name, on 

October 20, 2005, the parties entered into a “Trademark Settlement Agreement.”  The first 

paragraph of the Agreement states that it was entered into between Gem State Boise and Gem 

State Blaine and is signed by Michelle as president of Gem State Boise and by Silvia as president 

of Gem State Blaine.  The Recitals of the Agreement state that the “parties’ names are 

confusingly similar to each other and the parties provide similar services, leading to a likelihood 

of confusion as to source, origin, and sponsorship of the services” and that the parties “wish to 

resolve this matter without litigation by agreeing not to do business or advertise in the other's 

primary market.” 

 

 

GEM.$5“ROOFING
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The Agreement provides in relevant part as follows: 

1. Commencing immediately upon execution of this Agreement, Gem State 
Roofing & Asphalt Maintenance, Inc., agrees that it will not advertise or solicit 
business in Blaine County, including but not limited to by, as a non-exhaustive 
list of examples, telephone directory advertising, radio or television advertising, 
billboards, flyers, signs, or by making any indication, express or implied, that it 
performs services in Blaine County. Radio or television advertising on a Boise or 
Twin Falls station that happens to reach Blaine County is permissible so long as it 
does not state or imply that Gem State Roofing & Asphalt Maintenance, Inc., 
performs services in Blaine County. Gem State Roofing & Asphalt Maintenance, 
Inc., may advertise in Twin Falls telephone directories which may be distributed 
in Blaine County so long as it is not listed under any cities in Blaine County, and 
does not state or imply that it performs services in Blaine County. 
 
2. Commencing immediately upon execution of this Agreement, Gem State 
Roofing, Inc., agrees that it will not advertise or solicit business in the counties 
listed in subparagraph 2(a), including but not limited to by, as a non-exhaustive 
list of examples, telephone directory advertising, radio or television advertising, 
billboards, flyers, signs, or by making any indication, express or implied, that it 
performs services in said counties. Radio or television advertising on a Blaine 
County station that happens to reach said counties set forth in subparagraph 2(a) 
is permissible so long as it does not state or imply that Gem State Roofing, Inc., 
performs services in said counties. Gem State Roofing, Inc., may advertise in the 
Twin Falls Yellow Book and the Qwest Dex Twin Falls directories so long as it is 
listed only under cities in Blaine County and does not state or imply that it 
performs services in the counties set forth in subparagraph 2(a). 

a. Ada County, Boise County, Canyon County, Elmore County, Gem 
County, Gooding County, Jerome County, Twin Falls County, and Valley 
County. 
 

3. Gem State Roofing & Asphalt Maintenance, Inc., shall not perform any 
services in Blaine County except (i) warranty and maintenance work and repeat 
customer business for the former customers listed in paragraph 3(a), and (ii) work 
for a public entity in Idaho that is put out for bid among qualified contractors. 
When doing work falling under these exceptions, Gem State Roofing & Asphalt 
Maintenance, Inc., shall not display signs or otherwise display the name, "Gem 
State Roofing," or any phrase that is confusingly similar, except that it may use a 
vehicle displaying the name, "Gem State Roofing," so long as the print is not 
larger, brighter, or in any way more prominent than that shown in the photographs 
of the service vehicles attached hereto as Exhibit C and incorporated herein by 
this reference. 

a. Kelly Herara, Mrs. Lipton, and Advanced Maintenance Services. 
 

4. Gem State Roofing, Inc., shall not perform any services in the counties listed in 
paragraph 2(a) except (i) warranty and maintenance work and repeat customer 
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business for the former customers listed in paragraph 4(a), and (ii) work for a

public entity in Idaho that is put out for bid among qualified contractors. When
doing work falling under these exceptions, Gem State Roofing, Inc.

,
shall not

display signs 0r otherwise display the name, "Gem State Roofing," 0r any phrase

that is confusingly similar, except that it may use a vehicle displaying the name,
"Gem State Roofing," so long as the print is not larger, brighter, 0r in any way
more prominent than that shown in the attached Exhibit D.

a. Wells Fargo Bank (in Shoshone, Idaho only), Tonya White (Twin Falls

County), Mike Blank (Twin Falls County), Mitch Matteson (Twin Falls

County), and John Ward (Valley County).

5. If either party receives a request for work that it is prohibited from performing

under this Agreement, it will direct the person or entity requesting the work to the

other party.

7. Neither party shall oppose the other party's state 0f Idaho trademark

registrations dated May 2, 2002 in the case 0f Gem State Roofing, Inc., and dated

December 29, 2004 in the case of Gem State Roofing & Asphalt Maintenance,

Inc. Gem State Roofing & Asphalt Maintenance, Inc., agrees and consents to Gem
State Roofing, Inc. 's concurrent use and registration 0f the word mark "Gem State

Roofing" effective in Blaine County; Gem State Roofing, Inc., agrees and

consents t0 Gem State Roofing & Asphalt Maintenance, Inc.‘ s concurrent use and

registration 0f the word mark "Gem State Roofing" effective in the counties listed

in subparagraph 2(a).

13. This Agreement shall be binding upon and shall inure to the benefit 0f the

successors, assigns, personal representatives, heirs, and legatees of the respective

parties.

(5) Instant Dispute

Silvia testified that in June 2016 he noticed some UCI trucks with the Gem State Roofing logo

parked at a job site in Hailey, Idaho. He “stopped t0 tell the UCI employees that they could not

be working in Blaine County, and in response the employee attempted t0 expose his genitals t0

15me.”

15
Silvia Aff. 11 5 (filed Feb. 6, 2019).
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Flynn testified that in the last three years, UCI, operating under the name Gem State Roofing,

has bid 0n and performed work in Blaine County.” Flynn testified UCI has submitted bids and

performed roofing work for various new clients that were not included in the Settlement

Agreement, including accepting an over $200,000 roofing project for the Wood River Valley’s

- 1new anlmal shelter.
7

On June 22, 2018, Gem State Blaine, through its attorney, sent a cease and desist letter t0 UCI.

UCI, Via counsel, responded a few days later stating that it will not use its dba “Gem State

Roofing” in Blaine County, but that UCI is not a party t0 the Settlement Agreement and the

Settlement Agreement is not enforceable against UCI.

On July 20, 2018, Gem State Blaine filed the instant action against UCI alleging (1) breach of

contract, (2) breach of covenant 0f good faith and fair dealing, (3) trademark infringement, (4)

unjust enrichment, (5) preliminary injunction, and (6) permanent injunction.

LEGAL STANDARD

Summary judgment may be entered only “if the movant shows that there is n0 genuine dispute as

to any material fact and the movant is entitled to judgment as a matter 0f law.” I.R.C.P. 56(a).

The Court “liberally construes the facts and existing record in favor 0f the non-moving party” in

making such determination. Hall v. Forslofi’, 124 Idaho 771, 773, 864 P.2d 609, 611 (1993). “If

reasonable people could reach different conclusions 0r inferences from the evidence, the motion

16
Flynn Dep. 58:24—25, 59:1—9.

”1d. at 112:25—115:15, 116:6—18, 125:6—25, 127:9—24, 12923—13025, 134:4—18, 135:19—136;4, 137:1—14, 139:2—13,

139:15—24, 140:6—17, 142:11—23, 145:6—16, 141:1—20.
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must be denied.”  Jenkins v. Boise Cascade Corp., 141 Idaho 233, 238, 108 P.3d 380, 385 

(2005).  Moreover, “[a] mere scintilla of evidence or only slight doubt as to the facts is not 

sufficient to create a genuine issue for purposes of summary judgment.”  Stafford v. Weaver, 136 

Idaho 223, 225, 31 P.3d 245, 247 (2001) (citations omitted).   

 

The moving party bears the initial burden of proving the absence of a genuine issue of material 

fact, and then the burden shifts to the nonmoving party to come forward with sufficient evidence 

to create a genuine issue of material fact.  See Sanders v. Kuna Joint School Dist., 125 Idaho 

872, 874, 876 P.2d 154, 156 (1994).  When the nonmoving party bears the burden of proving an 

element at trial, the moving party may establish a lack of genuine issue of material fact by 

establishing the lack of evidence supporting the element.  Dunnick v. Elder, 126 Idaho 308, 311, 

882 P.2d 475, 478 (Ct. App. 1994).   

 

A party opposing a motion for summary judgment “may not rest upon mere allegations in the 

pleadings, but must set forth by affidavit specific facts showing there is a genuine issue for trial.”  

Gagnon v. W. Bldg. Maint., Inc., 155 Idaho 112, 114, 306 P.3d 197, 199 (2013).  Such evidence 

may consist of affidavits or depositions, but “the Court will consider only that material  . . . 

which is based upon personal knowledge and which would be admissible at trial.”  Harris v. 

State, Dep’t of Health & Welfare, 123 Idaho 295, 298, 847 P.2d 1156, 1159 (1992).  If the 

evidence reveals no disputed issues of material fact, then only a question of law remains on 

which the court may then enter summary judgment as a matter of law.  Purdy v. Farmers Ins. Co. 

of Idaho, 138 Idaho 443, 445, 65 P.3d 184, 186 (2003). 
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The mere fact that the parties have filed cross motions for summary judgment does not

necessitate a finding that there are n0 genuine issues 0f material fact; however, “[w]here the

parties have filed cross-motions for summary judgment relying on the same facts, issues and

theories, the parties effectively stipulate that there is n0 genuine issue of material fact that would

preclude the district court from entering summary judgment.” Intermountain Forest Mgmt., Inc.

v. Louisiana Pac. Corp, 136 Idaho 233, 235, 31 P.3d 921, 923 (2001). “The fact that the parties

have filed cross—motions for summary judgment does not change the applicable standard of

review, and this Court must evaluate each party's motion 0n its own merits.” Id. “[W]hen an

action will be tried before the trial court without a jury, the court can rule upon summary

judgment despite the possibility 0f conflicting inferences arising from undisputed evidentiary

facts. This is permissible because under such circumstances the court would be responsible for

resolving the conflict between those inferences at trial. Even with this permission, however,

conflicting evidentiary facts must still be Viewed in favor of the nonmoving party.” Nettleton v.

Canyon Outdoor Media, LLC, 163 Idaho 70, 408 P.3d 68, 71 (2017).

ANALYSIS

Gem State Blaine moved for partial summary judgment 0n its first three claims for relief: breach

of contract, breach of covenant 0f good faith and fair dealing, and unjust enrichment. UCI has

moved for summary judgment 0n all 0f Gem State Blaine’s claims for relief. The primary issue

presented by both Motions is Whether the Settlement Agreement is enforceable against UCI.

Memorandum Decision and Order - 11
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a. The Settlement Agreement is enforceable against UCI.

Gem State Blaine contends that the Settlement Agreement is enforceable against UCI as UCI is

Gem State Boise’s successor, UCI is a mere continuation of Gem State Boise, and a de facto

merger took place. UCI contends that it is not a continuation 0f Gem State Boise and a de facto

merger did not take place.

Idaho has not addressed the liability 0f a successor corporation where the successor corporation

is a mere continuation 0f the predecessor. However, both parties analyze the issue under the

same rules.

Other states recognize that generally “when one corporation sells all 0f its assets t0 another

corporation the purchaser is not liable for the debts 0f the seller.” Vill. Builders 96, L.P. v. US.

Labs., Ina, 112 P.3d 1082, 1087 (Nev. 2005) (citing West Texas Refining & D. C0. v.

Commissioner 0f Int. Rev., 68 F.2d 77 (10th Cir. 1933); Ozan Lumber C0. v. Davis Sewing

Mach. C0,, 284 F. 161 (D. Del. 1922)). However, there are four “well recognized exceptions” t0

the general rule:

(1) where the purchaser expressly 0r impliedly agrees to assume such debts;

(2) where the transaction is really a consolidation or a merger;

(3) When the purchasing corporation is merely a continuation 0f the selling

corporation; and

(4) where the transaction was fraudulently made in order t0 escape liability for

such debts.

Id.
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UCI contends that none 0f the exceptions apply because they all require a transfer of assets, and

here, the IRS placed a lien 0n Gem State Boise’s assets and UCI then purchased the assets from

the IRS.

UCI’S argument makes a distinction without a difference. UCI obtained Gem State Boise’s

assets by way of purchasing them from the IRS. Flynn testified that in order to satisfy his debts

with the IRS, he was ordered t0 create a different company veil. UCI cites n0 authority

specifying that a transfer 0f assets Via a third party does not in fact constitute a transfer 0f assets

from one entity t0 another. What in fact occurred was a transfer 0f Gem State Boise’s assets t0

UCI. The transfer just occurred through the IRS. Thus, the Court finds that a transfer of assets

occurred.

The issues then are Whether a de facto merger occurred 0r whether UCI is merely a continuation

ofGem State Boise. The Court finds both exceptions are met in this case.

T0 determine Whether there has been a de facto merger, courts apply a four-factor test and

consider:

(1) whether there is a continuation 0f the enterprise,

(2) whether there is a continuity 0f shareholders,

(3) whether the seller corporation ceased its ordinary business operations, and

(4) whether the purchasing corporation assumed the seller's obligations.

See United States v. Sterling Centrecorp Ina, 960 F. Supp. 2d 1025, 1042 (E.D. Cal. 2013); Vill.

Builders 96, L.P., 112 P.3d at 1087; Keller v. Clark Equipment C0., 715 F.2d 1280, 1291 (8th

Cir.1983); Atlas Tool C0., Inc. v. C.I.R., 614 F.2d 860, 870—71 (3d Cir.1980); Sylvester Bros.

Dev. C0. v. Burlington Northern, 772 F.Supp. 443, 447—48 (D.Minn.1990); Kleen Laundry &
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Dry Cleaning v. Total Waste Mgt., 817 F.Supp. 225, 230 (D.N.H.1993); Ulanet v. D'Artagnan,

Ina, 170 F.Supp.2d 356, 358 (E.D.N.Y.2001).

At the outset, we note that courts take varying approaches to weighing the four

factors. For instance, some courts give great weight t0 the question 0f whether the

consideration given by the seller consists 0f shares 0f the seller's own stock.

These courts emphasize this requirement because When two companies merge, the

shareholders 0f the seller become shareholders of the buyer. As a result, these

individuals share in the successor corporation's profits making it just t0 attach the

seller's liabilities to the buyer to avoid any inequity that might result from

allowing a shareholder t0 shed liability but retain profit. However, When this

factor is not present these courts have concluded that sound policy does not

support imposing the predecessor's liabilities upon the successor
“ ‘when it has

already paid a substantial price for the assets 0f the predecessor.’
”

In contrast, other courts have determined that the factors should be weighed

equally, and therefore n0 single factor is
“

‘either necessary 0r sufficient t0

establish a de facto merger.’ ”
This approach is more reasonable because it

properly balances the successor corporation's rights t0 be free from liabilities

incurred by its predecessor, with the important interest involved in ensuring that

ongoing businesses are not able to avoid liability by transferring their assets t0

another corporation that continues to operate profitably as Virtually the same
entity. We conclude that this approach is consistent With the principles underlying

the de facto merger exception, which “is a judge-made rule that rests 0n general

equitable principles.” The New York appellate court in Sweatland V. Park Corp.

noted that:

Public policy considerations dictate that, at least in the context 0f

tort liability, courts have flexibility in determining whether a

transaction constitutes a de facto merger. While factors such as

shareholder and management continuity Will be evidence that a de

facto merger has occurred (see, Ladjevardian v. Laidlaw—

Coggeshall, Ina, 431 F.Supp. 834), those factors alone should not

be determinative.

This rationale is persuasive, and therefore we Will weigh equally all 0f the factors

t0 determine if a plaintiff established a prima facie case for de facto merger.

Vill. Builders 96, L.P., 112 P.3d at 1087—88 (citations omitted).

Courts have held that “[n]0 one 0f these factors is either necessary 0r sufficient t0

establish a de facto merger.” Acushnet River, 712 F.Supp. at 1015 (citations

omitted). See also Atlas Tool C0., Inc. v. Commissioner oflnternal Revenue, 614

F.2d 860, 870 (3d Cir.1980) (“[E]Very factor is not essential for applying the [de

facto merger] doctrine.”); Menacho v. Adamson United C0., 420 F.Supp. 128, 133

(D.N.J.1976) (“Not all 0f these factors are needed t0 demonstrate a merger; rather,
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these factors are only indicators that tend t0 show a de facto merger.”); Lumbard
V. Maglia, Inc., 621 F.Supp. 1529, 1535 (S.D.N.Y.1985).

Sterling Centrecorp Ina, 960 F. Supp. 2d at 1042.

As t0 the first factor, courts 100k t0 Whether there is a continuation 0f the enterprise of the seller

corporation, so that there is continuity of management, personnel, physical location, assets, and

general business operations. Sterling Centrecorp Ina, 960 F. Supp. 2d at 1043. Here, UCI does

not dispute the first factor has been met. UCI operated its business out 0f the same location as

Gem State Boise and had the same office equipment and phone number. Flynn admitted he kept

most of the same personnel from Gem State Boise. The general business operations are similar.

Flynn testified that there was n0 real break in operations from one company t0 the other.

The second factor looks t0 whether there is a continuity 0f shareholders. Gem State Boise

consisted of Michelle and Flynn, while UCI consists of Flynn and two other shareholders that d0

not include Michelle. However, the two other shareholders were employees of Gem State Boise

and are minority shareholders in UCI. Although the shareholders are not the same, there is a

continuity 0f shareholders in Flynn. It is also clear that Flynn considered himself the owner of

both Gem State Boise and UCI and that he ran both as “his” companies.”

The third factor looks to whether the seller corporation ceases its ordinary business operations,

liquidates, and dissolves as soon as legally and practically possible. Id. Here, it is undisputed

that Gem State Boise is dissolved.

18
See generally Flynn Dep.
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The fourth factor is whether the purchasing corporation assumes those obligations 0f the seller

ordinarily necessary for the uninterrupted continuation of normal business operations 0f the

seller corporation. Id. Flynn testified that UCI took on several debts 0f Gem State Boise,

including phone ads, “miscellaneous material accounts, [and] the business in general t0 keep

rolling from one business t0 the 0ther.”19

On balance, the above factors weigh in favor 0f finding that a de facto merger occurred. Cases

direct that n0 one factor is “either necessary 0r sufficient t0 establish a de facto merger.” Here,

the undisputed facts indicate that UCI is a mere continuation 0f Gem State Boise, and Flynn

testified as much. UCI purchased Gem State Boise’s assets (Via the IRS), Flynn was the founder

and owner of both entities, the same type 0f work was conducted through both businesses, Gem

State Boise’s trademark was transferred t0 UCI, UCI retained the same office, phone number,

equipment, and most of the same employees as Gem State Boise, clients were not notified that

Gem State Boise was dissolved and UCI was the new company, and UCI operated under the dba

Gem State Roofing in Blaine County until it received a cease a desist letter.

For the same reasons that the Court finds a de facto merger exists, the Court also finds that UCI

is a “mere continuation” 0fGem State Boise.

The “mere continuation” exception applies t0 hold liable “the purchasing

corporation [that] maintains the same or similar management and ownership but

wears a ‘new hat.’
” The exception permits recovery against the successor

corporation Where the successor is essentially the same corporate entity as the

predecessor corporation. The exception is “designed t0 prevent a situation

whereby the specific purpose of acquiring assets is to place those assets out of

reach 0f the predecessor's creditors.”

Martin v. TWP Enterprises Ina, 132 A.3d 361, 373 (Md. App. 2016).

191d. at 49:21—25, 50:1—2.
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Accordingly, the Court finds that at least two exceptions are met with respect t0 UCI’S successor

liability and that the Settlement Agreement is enforceable against UCI as it is a successor to Gem

State Boise. The next issue is Whether UCI breached the Settlement Agreement.

b. UCI breached the Settlement Agreement.

Gem State Blaine asserts that UCI breached the following portions 0f the Settlement Agreement:

Commencing immediately upon execution 0f this Agreement, [Gem State Boise]

agrees that it will not advertise 0r solicit business in Blaine County, including but

not limited to by, as a non-exhaustive list of examples, telephone directory

advertising, radio 0r television advertising, billboards, flyers, signs, 0r by making

any indication, express 0r implied, that it performs services in Blaine County . . . .

3. [Gem State-Boise] shall not perform any services in Blaine County except (i)

warranty and maintenance work and repeat customer business for . . . former

customers . . . and (ii) work for a public entity in Idaho that is put out for bid

among qualified contractors.

5. If either party receives a request for work that it is prohibited from performing

under this Agreement, it will direct the person 0r entity requesting the work to the

other party. . . .

Gem State Blaine contends that Gem State Boise began Violating these terms in 2010 by issuing

three estimates and an invoice for three different roofing jobs in Blaine County. In 2016, UCI

commenced soliciting and performing various roofing and asphalt jobs in Blaine County. Gem

State Blaine contends none of the jobs were considered warranty and maintenance work, work

for former customers, or work for a public entity and that no referrals were made t0 Gem State

Blaine. Flynn also testified as follows:

Q. Has your company UCI, acting under the name 0f Gem State Roofing, bid 0n
work in

Blaine County?
A. Yes, I have.
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Q. Have you, Jeff Flynn, performed any roofing work in Blaine County under the

name
Gem State Roofing in the last three years?

A. Yes.

Q. And has your company UCI performed work in Blaine County under the name
Gem
State Roofing in the last three years?

A. Yes.”

Flynn also testified that UCI bid 0n and has done work on the new Wood River Valley Animal

Shelter, Which was not a preexisting customer.

UCI asserts it did not breach the Settlement Agreement, because accepting estimates from

customers that reach out t0 it does not constitute soliciting s0 long as Flynn, 0r the company, did

not advertise to, 0r solicit those customers. UCI contends that the customers it did business with

were preexisting 0r reached out t0 UCI.

UCI has failed t0 establish a genuine issue of material fact that it did not breach the Settlement

Agreement. The evidence shows numerous instances of work performed in Blaine County that

was not warranty, maintenance, 0r work for returning customers. In addition, the unrebutted

evidence shows that Flynn did not direct work to Gem State Blaine when he received requests

for work. Accordingly, the Court finds that UCI has breached the Settlement Agreement.

c. UCI breached the covenant 0f good faith and fair dealing.

Although Gem State Blaine moved for summary judgment 0n its claim for breach 0f the

covenant of good faith and fair dealing, it did not provide any legal authority 0r argument as t0

20
Flynn Dep. 58:21-59:10.
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how UCI breached the covenant 0f good faith and fair dealing. However, UCI moved for

summary judgment on this claim asserting that it should be dismissed. UCI argued that the

covenant of good faith and fair dealing is not applicable because it was not bound by the

Settlement Agreement. In response, Gem State Blaine argued that (1) UCI breached the

Settlement Agreement and (2) it notified UCI twice that it was Violating the Agreement.

“Idaho law recognizes a cause 0f action for breach 0f an implied covenant 0f good faith and fair

dealing.” Jenkins v. Boise Cascade Corp, 141 Idaho 233, 242, 108 P.3d 380, 389 (2005)

(internal citation omitted).

N0 covenant will be implied Which is contrary t0 the terms of the contract

negotiated and executed by the parties. First Security Bank ofldaho v. Gaige, 115

Idaho 172, 765 P.2d 683 (1988); Clement v. Farmers Ins. Exchange, 115 Idaho

298, 766 P.2d 768 (1988) (an implied covenant 0f good faith and fair dealing

cannot override an express provision in a contract). The covenant requires “that

the parties perform in good faith the obligations imposed by their agreement,”

Badgett v. Security State Bank, 116 Wash.2d 563, 807 P.2d 356, 356 (1991), and

a Violation 0f the covenant occurs only when “either party violates, nullifies 0r

significantly impairs any benefit of the contract...” Sorensen v. Comm Tek,

Ina, 118 Idaho 664, 669, 799 P.2d 70, 75 (1990); Metcalfv. Intermountain Gas
C0., 116 Idaho 622, 778 P.2d 744 (1989).

Thurston Enterprises, Inc. v. Safeguard Bus. Sys., Ina, 164 Idaho 709, 435 P.3d 489, 503 (2019)

(citing Idaho First Nat’l Bank v. Bliss Valley Foods, Ina, 121 Idaho 266, 288, 824 P.2d 841, 863

(1991)).

Here, Gem State Boise’s breach 0f contract claim is based 0n express Violations 0f the

Settlement Agreement. UCI asserted it was not a party t0 the Settlement Agreement; however,

as set forth previously, the Court finds it is liable as a successor to Gem State Boise. Based on
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UCI’S Violations 0f the Settlement Agreement, the Court finds that UCI has also violated the

covenant of good faith and fair dealing.

d. The doctrine 0f unjust enrichment does not apply.

Again, although Gem State Blaine moved for summary judgment on its claim for unjust

enrichment, it did not provide any legal authority 0r argument as t0 how UCI was unjustly

enriched. However, UCI moved for summary judgment 0n this claim asserting that it should be

dismissed. UCI contends that n0 benefit was conferred 0n UCI by Gem State Blaine. Gem State

Blaine asserts that although it did not intend t0 confer a benefit 0n UCI, it did so in that UCI

benefitted from working under Gem State Roofing’s good reputation.

“A prima facie case 0f unjust enrichment consists 0f three elements: (1) there was a benefit

conferred upon the defendant by the plaintiff; (2) appreciation by the defendant of such benefit;

and (3) acceptance of the benefit under circumstances that would be inequitable for the defendant

t0 retain the benefit without payment t0 the plaintiff for the value thereof.” Vanderford C0. v.

Knudson, 144 Idaho 547, 558, 165 P.3d 261, 272 (2007). “The substance 0f an action for unjust

enrichment lies in a promise, implied by law, that a party will render to the person entitled

thereto that which in equity and good conscience belongs t0 the latter.” Smith v. Smith, 95 Idaho

477, 484, 511 P.2d 294, 301 (1973).

Unjust enrichment is an equitable remedy. Stevenson v. Windermere Real Estate/Capital Grp.,

Ina, 152 Idaho 824, 829, 275 P.3d 839, 844 n. 4 (2012). “It is well-established that equitable
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remedies will not be allowed if adequate remedies are available at law.” Vreeken v. Lockwood

Eng'g, B. V., 148 Idaho 89, 105, 218 P.3d 1150, 1166 (2009) (finding an award based 0n

equitable indemnity improper Where the party had an adequate remedy available to them under

the contract for breach of the implied covenant 0f good faith and fair dealing).

Here, the Court finds Gem State Blaine has an adequate remedy at law available to it based on

UCI’S breach 0f the Settlement Agreement and the implied covenant 0f good faith and fair

dealing. Accordingly, the claim for unjust enrichment is hereby DISMISSED.

e. Registration 0f a Trademark is not required.

UCI argued that Gem State Blaine cannot prevail 0n its trademark infringement claim because its

registration expired in 2012, and its trademark is not registered with the “principal register,” but

rather only with the Idaho Secretary of State. Gem State Blaine contends that summary

judgment is not proper because the law does not require registration t0 possess a valid trademark.

Trademarks are “any word, name, symbol, or device . . . used by a person . . . t0 identify and

distinguish his 0r her goods . . . from those manufactured 0r sold by others.” 15 U.S.C. § 1127.

The Lanham Act provides a civil cause of action against anyone employing an imitation of it in

commerce When such use “is likely t0 cause confusion, 0r t0 cause mistake, 0r t0 deceive.” 15

U.S.C. § 1125(a)(1).
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Under the Lanham Act, trademarks that are “used in commerce” may be placed 0n the “principal

register,” that is, they may be federally registered. 15 U.S.C. § 105 1(a)(1). However, registration

of a trademark is n_0t required in order to have a valid and enforceable trademark, and an

unregistered trademark can be enforced under state common law, 0r if it has been registered in a

State, under that State’s registration system. Mata] v. Tam, 137 S. Ct. 1744, 1752—53 (2017);

ZW USA, Inc. v. PWD Sys., LLC, 889 F.3d 441, 449 (8th Cir. 2018) (“The Lanham Act protects

both registered and unregistered trademarks”).

Accordingly, under the Lanham Act, and case law interpreting the Lanham Act, registration is

not required in order t0 have a valid and enforceable trademark. UCI only moved for summary

judgment 0n the narrow basis that the trademark was not registered, and is thus, unenforceable.21

Whether Gem State Blaine has a valid and enforceable trademark is yet t0 be determined. The

Court will g0 no further than t0 find, at this time, that the fact that Gem State Blaine’s trademark

was unregistered does not (alone) render it invalid.

f. Injunctive Relief.

UCI contends there is n0 basis t0 issue a permanent 0r preliminary injunction under Rule 56(6),

because it was not a party to the Settlement Agreement and it has not infringed on Gem State

Blaine’s trademark.

21
In response, Gem State Blaine argued that registration is not required and that it has a protectable trademark (in

Blaine County) as it has been using its trademark continuously in Blaine County since 1997. There is evidence that

Gem State Boise began using its trademark as early as 1985 in the Boise area. In reply, UCI argued that the

trademark fails for various other reasons, not raised in its initial Motion for Summary Judgment. The Court finds

that the other issues regarding the validity 0r priority of the trademarks have not been adequately raised, argued, and

briefed. Again, UCI’s sole basis for dismissing the trademark claim was based on the fact that it was not registered

on the federal register. The Court will decline to address the additional arguments raised by UCI in its Reply brief,

as Gem State Blaine has not had an adequate opportunity to respond.
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Gem State Blaine contends dismissal is premature as it has not yet moved for injunctive relief.

There are five grounds for issuing a preliminary injunction, the first 0f which is “when it appears

by the complaint that the plaintiff is entitled to the relief demanded, and that relief, 0r any part 0f

it, consists of restraining the commission or continuance of the acts complained of, either for a

limited period 0r perpetually.” I.R.C.P. 65(e)(1). As set forth previously, the Court finds that

UCI is bound by the Settlement Agreement as a successor t0 Gem State Boise and that it has

breached the Agreement. The nature and extent 0f that breach is still fully t0 be determined as

well as the remedy for that breach.

Accordingly, the Court finds UCI’S Motion t0 dismiss Gem State Blaine’s claims for injunctive

relief as premature, and they Will not be dismissed at this time.

CONCLUSION

Gem State Blaine’s Motion for Summary Judgment is GRANTED in part and DENIED in part.

The Court finds that UCI is a successor t0 Gem State Boise, and therefore, the Settlement

Agreement is enforceable against UCI. The Court finds that UCI breached the Settlement

Agreement. Gem State Blaine’s Motion is denied as t0 the breach 0f covenant 0f good faith and

fair dealing and unjust enrichment claims, because Gem State Blaine did not provide argument

0r evidence 0n these claims.
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Memorandum Decision and Order - 24 

UCI’s Motion for Summary Judgment is GRANTED in part and DENIED in part.  It is granted 

only with respect to Gem State Blaine’s claim for unjust enrichment and denied as to the 

remaining claims.  The Court finds that UCI breached the covenant of good faith and fair dealing 

by breaching the terms of the Settlement Agreement.  Finally, there are genuine issues of 

material fact regarding the claims for trademark infringement and injunctive relief.  

 

 

IT IS SO ORDERED. 

 
 
 
_______________________________________________________________________________ 
SAMUEL A. HOAGLAND      Date 
District Judge 

Signed: 4/26/2019 01:07 PM
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Phil McGrane
Clerk of the District Court
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Electronically Filed

5/30/2019 3:41 PM
Fourth Judicial District, Ada County
Phil McGrane, Clerk of the Court

By: Eric Rowell, Deputy Clerk

McFarland Ritter PLLC
Ryan T. McFarland, ISB N0. 7347

P.O. Box 1335

Meridian, ID 83680

Telephone: 208.895.1291

Facsimile: 208.895.1270

Email: ryan@mcfarlandritter.com

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

GEM STATE ROOFING, INCORPORATED, )

) Case No. CV01-18—13437
Plaintiff, )

) MOTION FOR SANCTIONS UNDER
vs. ) IDAHO RULE OF CIVIL PROCEDURE

) RULE 37(b)
UNITED COMPONENTS, )

INCORPORATED, dba GEM STATE )

ROOFING, )

)

Defendant. )

)

)

PlaintiffGem State Roofing, Incorporated (“Gem State-Blaine”), by and through its

attorneys of record, McFarland Ritter PLLC, moves this Court, under Idaho Rule of Civil

Procedure 37(b), for sanctions against Defendant United Components, Incorporated (“UCI”) for

failing t0 comply with this Court’s Order Granting Motion t0 Compel, filed March 25, 2019.

This Motion is supported by the Memorandum in Support and the Affidavits 0f Ryan T.

McFarland and Rick Silvia filed concurrently herewith.

DATED THIS 30th day ofMay 2019.

By /s/Rvan T. McFarland

Ryan T. McFarland, ISB N0. 7347

Attorney for Plaintiffs

MOTION FOR SANCTIONS UNDER IDAHO RULE 0F CIVIL PROCEDURE
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I HEREBY CERTIFY that on this 30th day ofMay 2019, I caused to be served a true

copy 0f the foregoing MOTION FOR SANCTIONS UNDER RULE 37(b) by the method
indicated below, and addressed t0 each 0f the following:

PICKENS COZAKOS, P.A.

Terri Pickens Manweiler

Shannon Pearson
iCourt electronic filing

398 s. 9th Street, Suite 240

Boise, ID 83701

terri@pickenslawboise.com

shannon@pickenslawboise.com

/s/Rvan T. McFarland

Ryan T. McFarland
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5/30/2019 3:41 PM
Fourth Judicial District, Ada County
Phil McGrane, Clerk of the Court

By: Eric Rowell, Deputy Clerk

McFarland Ritter PLLC
Ryan T. McFarland, ISB N0. 7347

P.O. Box 1335

Meridian, ID 83680

Telephone: 208.895.1291

Facsimile: 208.895.1270

Email: ryan@mcfarlandritter.com

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

GEM STATE ROOFING, INCORPORATED,)
) Case No. CV01-18-13437

Plaintiff, )

) MEMORANDUM IN SUPPORT OF
vs. ) MOTION FOR SANCTIONS UNDER

) IDAHO RULE OF CIVIL PROCEDURE
UNITED COMPONENTS, ) 37(b)
INCORPORATED, dba GEM STATE )

ROOFING, )

)

Defendant. )

)

PlaintiffGem State Roofing, Incorporated (“Gem State-Blaine”), by and through its

attorneys of record, McFarland Ritter PLLC, files this Memorandum in Support 0f Motion for

Sanctions under Idaho Rule of Civil Procedure 37(b).

I. INTRODUCTION

After Defendant United Components, Incorporated (“UCI”) refused t0 answer certain

written discovery requests propounded by Gem State-Blaine, Gem State-Blaine filed a Motion to

Compel. UCI steadfastly opposed this motion — including its oral argument at the hearing — but

this Court rejected UCI’S objections and 0n April 3, 2019, ordered UCI t0 provide “full and

complete responses” t0 Gem State-Blaine’s written discovery 011 or before April 18, 2019 (the

MEMORANDUM IN SUPPORT OF MOTION FOR SANCTIONS UNDER
IDAHO RULE OF CIVIL PROCEDURE 37(b) - 1 000396



MEMORANDUM IN SUPPORT OF MOTION FOR SANCTIONS UNDER 
IDAHO RULE OF CIVIL PROCEDURE 37(b) - 2 

“Order”). Despite this Court’s Order, UCI has provided no additional substantive response to 

Gem State-Blaine’s discovery requests. On April 17, 2019, UCI produced its Fourth 

Supplemental Answers to Gem State-Blaine’s first set of discovery, and UCI’s First 

Supplemental Answers to Gem State-Blaine’s second set of discovery; in both documents, UCI 

referred Gem State-Blaine to document previously produced and stated that “UCI does not have 

an electronic record keeping system in place to maintain . . . emails. . . . UCI conducted a diligent 

search for any electronic records that may have existed related to Blaine County projects, but no 

additional documents exist . . .” In short, UCI did not produce any additional documents (beyond 

what had been produced prior to the hearing), and a number of estimates and invoices and emails 

produced by third parties have never been produced by UCI. Because UCI has clearly not 

performed a thorough search of its emails, there may be customers which Gem State-Blaine has 

not been able to discover.  

On April 26, 2019, this Court issued its Memorandum Decision and Order on Gem State-

Blaine’s Motion for Summary Judgment, finding that UCI is liable for breaching the Trademark 

Settlement Agreement. The only thing left to prove at trial, then, is damages – which are 

measured by UCI’s gains from violating the trademark settlement agreement. Records 

establishing those gains are in possession of Defendant, who refuses to produce them. While 

Gem State-Blaine can prove some damages based on what third parties have produced, it is 

impossible for Gem State-Blaine to prove all of its damages. This Court should sanction 

Defendant by refusing to allow it to produce evidence on the issue of damages, and ordering that 

the jury should take as established the following fact: that, had UCI (or its predecessor Gem 
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State-Boise) not violated the Trademark Settlement Agreement by working in Blaine County, 

Gem State-Blaine would have obtained the Blaine County jobs that UCI obtained.   

II. BACKGROUND 

This Court’s Amended Order Granting Plaintiff’s Motion to Compel (the “Order to 

Compel”) ordered UCI to “provide full and complete responses” to Interrogatories 3 and 20, and 

Requests for Production 6, 7, and 24, which state as follows: 

Interrogatory 3: Please identify any and all documents, diaries, 
calendars, notes, journals, reports, records, statements, 
writings or any other such items created by You or at Your 
direction, which were made prior to, contemporaneously with, 
or after the alleged events which are the subject of the 
Complaint and Your Answer.  

See Affidavit of Ryan T. McFarland in Support of Motion to Compel, filed January 28, 2019 

(“Compel Aff.”), ¶ 3, Exh. B. 

Interrogatory 20: Please identify each and every roofing 
project You have bid on, solicited, or performed work on in 
Blaine County between October 2005 and the date of these 
Discovery Requests by stating: 

a. The address of the roofing project; 
b. The customer(s) of each roofing project; 
c. The date(s) You made such bid or solicitation, or 

performed such work; 
d. All costs You incurred related to such project; and 
e. All revenue You generated from such project. 

Id., at ¶ 5, Exh. D. 

REQUEST FOR PRODUCTION NO. 6: Please produce all 
correspondence or other documents or tangible things 
exchanged between You and any customer You have ever had 
in Blaine County, Idaho, including any and all customer 
feedback, complaints or opinions regarding any work You 
performed for them. 

Id., at ¶ 3, Exh. B. 
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Id.

REQUEST FOR PRODUCTION NO. 7: Please produce all

correspondence 0r other documents 0r tangible things

exchanged between You and any potential customer —

including any person 0r entity You have submitted a roofing
bid 0r roofing services solicitation t0 — You have ever had in

Blaine County, Idaho, including any and all customer

feedback, complaints 0r opinions regarding any work You
performed for them.

REQUEST FOR PRODUCTION NO. 24: Please produce any
and all documents that support 0r relate in any manner to

Your Response t0 Interrogatory N0. 20 [each and every roofing
project You have bid 0n, solicited, 0r performed work 0n in

Blaine County between October 2005 and the date of these

Discovery Requests].

Id., at 1] 5, Exh. D.

Each 0f these discovery requests was designed t0 get at Gem State-Blaine’s damages,

including revenue and costs (so as to evaluate profit). Gem State-Blaine filed its Motion to

Compel as t0 these discovery requests because (i) UCI had produced very few documents in

response, (ii) Gem State-Blaine had been forced to serve 11 third-party subpoenas on customers

(or presumed customers) 0f UCI, and (iii) the subpoenas resulted in the production of multiple

documents evidencing UCI’S work in Blaine County that UCI had not produced — thus having

not given a full response to Interrogatories 3 and 20, or Requests for Production 6, 7, and 24.

Gem State-Blaine is in possession 0f the following documents related t0 UCI’S (and Gem

State-Boise before it) work in Blaine County:

. Amount Produced by Produced
Date cusmmer (Locatlon)

(Invoice/Estimate) Customer by UCI
Snow Mountain Apartments $2 1 7.35

12/4/2009
(Hailey) (Invoice 9223*)

Yes N0

Snow Mountain Apartments $208.85
12/4/2009

(Hailey) (Invoice 9225*)
Yes N0

MEMORANDUM IN SUPPORT OF MOTION FOR SANCTIONS UNDER
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) () No

) () No

6/20/2011 18312313? (Esfilrgiggggm)
N0 Yes

5/5/2016
Standard

ffigfigf
sul’ply

(Inizgfcgeliggo)
Yes Yes

“weevlzzafgsgzfiywm
(matiifizn)

No

8/1 7/2016
Standard

5:33;?
supply

(Inizgigeliggl)
Yes Yes

8/1 7/20 1 6
Snow M01(1fit;i11;3partments

(Eifigggggfi)
Yes NO

8/1 7/20 1 6
Snow

M01£IritsiilréSpartments
(Eféfijfeozggg

Yes Yes

ESIsgzsgcfim (E33233 No

12/5/2017 KegftCfififng (13323824)
No Yes

. .

$279,540.09

3/7/20 1 8 McAlva(1Ir;a(i31:r;§tructlon (Vaagzuéfigzgéces Yes Yes

Orders)

5/25/18 BTEZEJ’JESKC” (Eftiift‘iog‘é‘ig) No Yes

* Documents attached as Exhibit A to the Affidavit of Ryan T. McFarland filed concurrently

herewith (the “McFarland Aff.”).

On April 17, 2019, and in response t0 this Court’s Order t0 Compel, UCI served

Defendant’s Fourth Supplemental Answers t0 PlaintiffGem State Roofing Incorporated’s First

Set of Interrogatories, Requests for Production 0f Documents, and Requests for Admission

(McFarland Aff., 1] 3, EXh. B) and Defendant’s First Supplemental Answers and Responses to

PlaintiffGem State Roofing Incorporated’s Second Set 0f Interrogatories and Requests for

MEMORANDUM IN SUPPORT OF MOTION FOR SANCTIONS UNDER
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Production ofDocuments (McFarland Aff, 1] 4, Exh. C). Defendants produced no new

documents, and its Second Supplemental Answer to Interrogatory N0. 3 is typical:

UCI does not have an electronic record keeping system in place to

maintain electronic communications (emails) With vendors,

suppliers, customers, and clients. UCI conducted a diligent search

for any electronic records that may have existed related to Blaine

County projects, but no additional documents exist that have not

already been produced 0r obtained through subpoena.

McFarland Affi, fl 3, EXh. B.

III. ARGUMENT

A. UCI Has Yet t0 Provide a Complete Response to the Court’s Order Granting
Motion to Compel.

In the roughly two months after Gem State-Blaine issued its discovery requests, UCI

produced 117 pages of documents. Four months later, and just days before the hearing 0n the

Motion t0 Compel, UCI produced over 1,000 pages — almost all related t0 its work 0n one Blaine

County project: the animal shelter. UCI even included a few emails about that proj ect (no emails

had been produced previously). What was most notable about those late-served responses was

What it failed t0 include. There are n0 other UCI emails, documents 0r other writings for any 0f

the “alleged events which are the subj ect 0f the Complaint and Your Answer” as required by

Interrogatory N0. 3, nor are there any other UCI emails, documents other writings for “each and

every” Blaine County job it solicited or performed between October 2005 and November 2018 as

required by Interrogatory No. 20 and the related Requests for Production.

Gem State-Blaine’s discovery requests seek relevant information regarding a_ll ofUCI’s

bids and actual work performed in Blaine County. Just because it appears UCI may have

begrudgingly complied with these Discovery Requests forw of its Blaine County jobs — the

McAlvain Construction/Animal Shelter project — that compliance does not satisfy the terms 0f

MEMORANDUM IN SUPPORT OF MOTION FOR SANCTIONS UNDER
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this Court’s Order. For example, Gem State-Blaine deposed the President and owner 0f UCI,

Jeffery Flynn, in December 2018. Exhibit Nos. 32, 38 and 39 t0 the Deposition 0f Jeffery Flynn

consist of emails sent or received by and between UCI and Standard Plumbing in 2016 regarding

UCI’S work for Standard Plumbing in Blaine County. McFarland Aff. fl 5, Exh. D. These emails

were produced by Standard Plumbing in response t0 a third party subpoena duces tecum. UCI

has yet to produce it_s copies of these emails or any other emails it sent to or received from

Standard Plumbing, 0r any emails, documents 0r other writings With its other Blaine County

customers, including Pioneer West Property Management, Snow Mountain Apartments, ESI,

Kerry Armstrong, and Bruce Bothwell (all 0fWhom produced estimates 0r invoices in response

t0 third party subpoenas). It is Violative of the Court Order for UCI t0 maintain that a thorough

review and production 0f all of its email accounts and other customer records resulted in n0

emails from or to any Blaine County customer other than McAlvain.

UCI’S argument that it “does not have an electronic record keeping system in place to

maintain electronic communications (emails) with vendors, suppliers, customers, and clients” is

nonsensical. It has an email address; therefore, it merely has t0 search its sent and received

emails for communications regarding Blaine County projects. The only way the emails would be

absent is ifUCI actively deleted them. UCI has not made a good faith effort to produce all

responsive documents.

B. Rule 37(b) Authorizes the Levy 0f Sanctions for Failing t0 Comply With a Court
Order.

Idaho Rule 0f Civil Procedure 37(b)(2)(A) states in relevant part as follows:

If a party . . . fails t0 obey an order t0 provide 0r permit discovery,

including an order under Rule 35, 0r 37(a), the court Where the

MEMORANDUM IN SUPPORT OF MOTION FOR SANCTIONS UNDER
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action is pending may issue further just orders. They may include

the following:

(i) directing that the matters embraced in the order or other

designated facts be taken as established for purposes of the action,

as the prevailing party claims;

(ii) prohibiting the disobedient party from supporting or

opposing designated claims 0r defenses, or from introducing

designated matters in evidence;

(iii) striking pleadings in Whole 0r in part;

(iV) staying further proceedings until the order is obeyed;

(V) dismissing the action 0r proceeding in Whole 0r in part;

(Vi) rendering a default judgment against the disobedient

party; or

(Vii) treating as contempt 0f court the failure t0 obey any
order except an order t0 submit t0 a physical or mental

examination and initiating contempt proceedings.

i. Sanctions are Necessary.

This Court’s April 26, 2019 Memorandum Decision and Order on Summary Judgment

established UCI’S liability; now, all that is left t0 prove is damages. Under Idaho law, damages

from the Violation 0f a non-competition agreement (which the Trademark Settlement Agreement

fundamentally is) is arrived at by showing two things: (i) the plaintiffs lost profits, and (ii) the

defendant’s corresponding gains:

The measure of damages for loss 0f profits is rarely susceptible 0f

accurate proof. Therefore, the law does not require accurate proof

With any degree 0f mathematical certainty. Any claim 0f damages
for prospective loss contains an element of uncertainty, but that

fact is not fatal to recovery. The most elementary conceptions of

justice and public policy require that the wrongdoer shall bear the

risk 0f the uncertainty which his own wrong has created. The party

seeking t0 recover lost profits is not required t0 obtain the

testimony 0f the customers allegedly lost as a result of the

wrongdoer’s conduct. There only need be sufficient evidence in the

record to allow the jury to conclude that the inference linking the

wrongdoer’s conduct t0 the claimant’s damages is more probable

MEMORANDUM IN SUPPORT OF MOTION FOR SANCTIONS UNDER
IDAHO RULE OF CIVIL PROCEDURE 37(b) - 8 000403



than the inference connecting such loss to other factors. Factors

that the jury may consider include the claimant's profits for a

reasonable period prior to the breach 0f the covenant not t0

compete, leaving it for the other party t0 show that, by depression

in trade 0r other causes, they would have been less, the

relationship between the increase in profits by the party breaching

the covenant and the losses sustained by the claimant during the

period 0fthe breach, and all of the surrounding facts and

circumstances.

Saint Alphonsus Diversified Care, Inc. v. MRIAssocs., LLP, 334 P.3d 780, 790 (Idaho 2014)

(emphasis added; internal citation and quotations omitted).

Gem State-Blaine can show its 10st profits — see the Affidavit 0f Rick Silvia filed

concurrently herewith; however, UCI has withheld documents, and thereby taken away Gem

State-Blaine’s ability to correspond those losses t0 UCI’S gains. That prejudice to Gem State-

Blaine is unfair, and is chargeable entirely t0 UCI’S unjustified failure t0 comply with its

discovery obligations. The information Gem State-Blaine needs is exclusively in the possession

ofUCI and its customers. While Gem State-Blaine has gone to extraordinary lengths — serving

eleven (1 1) third party subpoenas to get some of that information — it is obvious that UCI is

withholding information. For starters, UCI has not even produced the invoices and estimates and

emails that some of its customers have produced. Beyond that, Gem State-Blaine does not know

What other Blaine County customers UCI has not disclosed, 0r What additional invoices it may

have issued that third parties have not produced. Given this, it is impossible for Gem State-

Blaine to present its case 0n damages.

ii. The Least Oppressive Sanctions.

The least oppressive, appropriate sanction, would be t0 prohibit UCI “from supporting . .

. 0r from introducing . . . in evidence” 0n the issue 0f damages, and simply allow Gem State-
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MEMORANDUM IN SUPPORT OF MOTION FOR SANCTIONS UNDER 
IDAHO RULE OF CIVIL PROCEDURE 37(b) - 10 

Blaine to produce such invoices as it has possession of. Also, UCI should be prohibited from 

entering evidence of work done in Blaine County (other than those documents it already 

produced) in an effort to establish its trademark priority date. Presumably, this will not be 

unfairly prejudicial to UCI: if UCI is to be believed, it is not in possession of any additional 

evidence relative to work in Blaine County, anyway. It would be surprising indeed if UCI was 

suddenly able, at trial to produce additional evidence relative to damages or work done in Blaine 

County.  

Relatedly, this Court should also instruct the jury to take it as established that, but for 

UCI’s (and its predecessor Gem State-Boise’s) violation of the Trademark Settlement 

Agreement, Gem State-Blaine would have obtained the Blaine County jobs that UCI and Gem 

State-Boise obtained. That instruction is critical in light of UCI’s refusal to produce any (non-

McAlvain) emails. Those emails might have disclosed why UCI (or Gem State-Boise) was 

contacted in the first place – was the customer looking for Gem State-Blaine, for example?  

There is a reasonable chance that the communication between the various Blaine County 

customers and UCI (and Gem State-Boise) could have yielded important information to help 

Gem State-Blaine establish its damages; UCI should not be permitted to benefit from failing to 

produce that information.     

The Idaho Supreme Court has sustained such sanctions in a similar case: 

To sustain the imposition of sanctions, the trial court must make 
specific findings to support the award. It is evident from the 
magistrate's findings that there is a clear pattern of delay on the 
part of the plaintiff. The magistrate had previously sanctioned the 
plaintiff by awarding attorneys fees against him to encourage 
compliance with discovery, all to no avail. Further, the delay was 
caused by the plaintiff's intentional and deliberate failure to 
produce the answers and documents requested. No adequate 
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excuse was ever given to the magistrate court, the district court, or 
this Court explaining the reason for the delay. Therefore, we affirm 
the dismissal of the plaintiff's complaint and the striking of his 
response to the counterclaim. 

Blaser v. Riceci, 810 P.2d 1120, 1122 (Idaho 1991) (internal citation omitted). The Court is 

authorized to take this step because the Court has tried lesser sanctions, which have not worked: 

“These lesser sanctions were patently inadequate, as appellants subsequently failed to file 

responsive Answers. An award of costs and explicit warnings are among the appropriate 

preliminary measures which a trial court may take to force compliance with procedural rules 

before taking the drastic measure of dismissal with prejudice.” Ashby v. W. Council, Lumber 

Prod. & Indus. Workers, 791 P.2d 434, 437 (Idaho 1990). The Court’s exercise of its discretion 

will not be overturned on appeal, absent abuse: 

Idaho Rule of Civil Procedure 37(b) lists the types of sanctions 
available for failure to comply with discovery orders, including 
dismissal of the action. The imposition of sanctions under that rule 
is committed to the discretion of the trial court, and that ruling will 
not be overturned on appeal absent a manifest abuse of discretion. 

Id. at 436.  

This Court should also award Gem State-Blaine its costs and attorneys fees incurred 

herein, including those incurred on discovery, third-party discovery, and discovery motions. Rule 

37(b)(2)(C) provides:  

Instead of or in addition to the orders above, the court must order the 
disobedient party, the attorney advising that party, or both to pay the 
reasonable expenses, including attorney’s fees, caused by the failure, 
unless the failure was substantially justified or other circumstances make 
an award of expenses unjust. 
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Neither UCI nor its counsel have provided any justification whatsoever for UCI’S

recalcitrance and disobedience. Accordingly, the Court should order UCI t0 pay Gem

State-Blaine’s reasonable expenses and attorneys’ fees.

IV. CONCLUSION

For the reasons set forth herein, Gem State-Blaine requests that the Court sanction UCI

under Rule 37(b) by entering an Order prohibiting UCI from presenting evidence on damages at

the trial of this matter. This Court should also award Gem State-Blaine its costs and attorneys’

fees 0n discovery, third party discovery, and the discovery motions.

DATED THIS 30th day ofMay 2019.

By /s/RVan T. McFarland

Ryan T. McFarland, ISB No. 7347

Attorney for Plaintiff
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 30th day ofMay 2019, I caused to be served a true

copy 0f the foregoing MEMORANDUM IN SUPPORT OF MOTION FOR SANCTIONS
UNDER RULE 37(b) by the method indicated below, and addressed t0 each 0f the following:

PICKENS COZAKOS, P.A.

Terri Pickens Manweiler

Shannon Pearson
iCourt electronic filing

398 s. 9th Street, Suite 240

Boise, ID 83701

terri@pickenslawboise.com

shannon@pickenslawboise.com

/s/RVan T. McFarland

Ryan T. McFarland
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McFarland Ritter PLLC 
Ryan T. McFarland, ISB No. 734 7 
P.O. Box 1335 
Meridian, ID 83680 
Telephone: 208.895.1 291 
Facsimile: 208.895. 1270 
Email : ryan@mcfarlandritter.com 

Attorneys fo r Plaintiff 

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 

GEM ST A TE ROOFING, IN CORPORA TED,) 
) 

Plaintiff, ) 
) 

vs. ) 
) 

UNITED COMPONENTS, INC. dba GEM ) 
STATE ROOFING, ) 

) 
Defendant. ) 

- - ---- - - ---- --- - ) 

Case No. CV0l-18-13437 

AFFIDAVIT OF RYANT. 
MCFARLAND IN SUPPORT OF 
MOTION FOR SANCTIONS UNDER 
IDAHO RULE OF CIVIL PROCEDURE 
37(b) 

Ryan T. McFarland, be ing first duly sworn upon oath, deposes and says: 

1. I am an attorney with the law firm of McFarland Ritter PLLC, counsel of record 

for Plaintiff Gem State Roofing, Incorporated ("Gem State-Bla ine") in the above referenced 

matter. I make this Affidavit based upon my own personal knowledge. 

2. Attached hereto as Exhibit A are true and correct copies of estimates and invoices 

produced in response to third party subpoenas, which documents were not produced by UCL 

3. Attached hereto as Exhibit Bis a true and correct copy of Defendant's Fourth 

Supplemental Answers to Plaintiff Gem State Roofing lncorporated 's First Set of Intenogatories, 

Requests for Production of Documents, and Requests for Admission, served on me on April 17, 

2019. 

AFFIDAVIT OF RY ANT. MCFARLAND IN SUPPORT OF MOTION FOR 
SANCTIONS UNDER IDAHO RULE OF C IVIL PROCEDURE 37(b) - 1 

Electronically Filed
5/30/2019 3:41 PM
Fourth Judicial District, Ada County
Phil McGrane, Clerk of the Court
By: Eric Rowell, Deputy Clerk

McFarland Ritter PLLC
Ryan T. McFarland, ISB N0. 7347
P.O. Box 1335

Meridian, ID 83680
Telephone: 208.895. 1291

Facsimile: 208.895.1270

Email: ryan@mcfarlandritter.com

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

GEM STATE ROOFING, INCORPORATED,)
) Case No. CV01-18-13437

Plaintiff, )

) AFFIDAVIT 0F RYAN T.

vs. ) MCFARLAND IN SUPPORT OF
) MOTION FOR SANCTIONS UNDER

UNITED COMPONENTS, INC. dba GEM ) IDAHO RULE OF CIVIL PROCEDURE
STATE ROOFING, ) 37(b)

)

Defendant. )

)

Ryan T. McFarland, being first duly sworn upon oath, deposes and says:

1. I am an attomey With the law firm of McFarland Ritter PLLC, counsel 0f record

for Plaintiff Gem State Roofing, Incorporated (“Gem State-Blaine”) in the above referenced

matter. I make this Affidavit based upon my own personal knowiedge.

2. Attached hereto as Exhibit A are true and correct copies of estimates and invoices

produced in response to third party subpoenas, which documents were not produced by UCI.

3. Attached hereto as Exhibit B is a true and correct copy of Defendant’s Fourth

Supplemental Answers to PlaintiffGem State Roofing [ncorporated’s First Set of Interrogatories,

Requests for Production of Documents, and Requests for Admission, served on me on April 17,

2019.

AFFIDAVIT OF RYAN T. MCFARLAND IN SUPPORT OF MOTION FOR
SANCTIONS UNDER IDAHO RULE OF CIVIL PROCEDURE 37(b) — I
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4. Attached hereto as Exhibit C is a true and correct copy of Defendant’s First

Supplemental Answers and Responses to PlaintiffGem State Roofing Incorporated’s Second Set

of Interrogatories and Requests for Production of Documents, served 0n me on April 17, 2019.

5. Attached hereto as Exhibit D are true and correct copies of Exhibits from the

Deposition 0f Jeffery Flynn taken in this case in December 201 8.

Further your affiant sayeth naught.

R
'

T. McFarland

STATE OF IDAHO )

) ss

County 0f Ada )

dadmewLJafiner ,a Notary Public, d0 hereby certify

that 0n this EX 2“” day 0f May 20] 9, personally appeared before me Ryan T. McFarland who,
being by me first duly sworn declared that he ls an attorney of record tor Gem State Roofing,
Incorporated in the foregoing action, that he signed the foregoing document, and that the

statements therein contained are true.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal the

day and year in this certificate first above written.

“mama QmflmM
NOTARY PuaLlc-sTATE OFtoAHo Notary ublic for daho

COMMISSION NUMBER53229 Residi U at aw'pa ldahb
MY COMMISSION EXPIRES $264023

My commission expires: 7/?(0/33

AFFIDAVIT OF RYAN T. MCFARLAND IN SUPPORT OF MOTION FOR
SANCTIONS UNDER IDAHO RULE OF CIVIL PROCEDURE 37(b) - 2
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this ¥gay ofMay 201 9, I caused to be served a true

copy of the foregoing AFFIDAVIT OF RY N T. MCFARLAND IN SUPPORT OF MOTION
FOR SANCTIONS UNDER IDAHO RULE OF CIVIL PROCEDURE 37(b) by the method
indicated below, and addressed to each of the following:

PICKENS COZAKOS, P.A.

Terri Pickens Manweiler

Shannon Pearson

398 S. 9‘“ Street, Suite 240

Boise, ID 83701

terri@pickenslawboise.com

shannon@pickenslawboise.c0m

iCourt electronic filing

Rian
T. McFarland

AFFIDAVIT OF RYAN T. MCFARLAND IN SUPPORT OF MOTION FOR
SANCTIONS UNDER IDAHO RULE OF CIVIL PROCEDURE 37(b) - 3
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ST Gem State Roofin Inc
' .—

9'.‘ ‘4;
g DEC] 0 2009 Invo|ce

“’ Po Box 3916
_

.% *9 Hailey, 1D 83333-3916
-

Date mic”
rms.‘ -

.

_ 12/4/2009 9223

Bill 'To

S“°W M°““‘a‘“ Apmmems '

Phone # 1-208-578-0212
P.0. Box 1566 -

Ha'ley’ ID 83333
.

- Fax# 1-208-578-0234

P.O. No. Terms Project

1685 Net 15

Descripfion i_Qty Rate Amen“:

This is an invoice fo'r repairing the East building wit?! the damaged

dripeedge that the 3m: branch fell on. Repair wiil 00mg: ufapplymg

a new piece ofdrIp-flashing and applying ngw S-Eab shingles to

match the existing shingles as chse as possxple.

30 year 3-;tab composition shingle. (per sqz-Deliyered) . 0.33’ 75.00, _24.-75

Grace Ice & Water shield. 0.1 136.00 13.60.

Journeyman roofs:@ $4l'.00/hr.
‘

.4 41 .00 164-.00

lO' 1.50 15.00Custom 26 ga. Browri Metal drip-edge. (per foot)

ENTERED

Thank you for' your business.

Total $21735
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DEC‘I 0 2009ST Gem State Roofin Inc ."‘
4’}.

g Inv0|cePO Box 39 1 6

% $.- Hailey, 1D 83333-3916 Date Invoice#

[N(h
12/4/2009 9225

Bill To

Snow Mountain Apartments
‘

.
_ _ _

P_O. Box 1566
Phone # 1 208 578 021?

Ha‘ley’ [D 83333
Fax # 1-208-578-0234

P.O. No. Terms Project

1686 Net 15

Description Qty Rate Amodn't

This is an invoice for repairing'the second building (west)‘that we '

looked at on 29 October 2009. Repair c'onsists of fixing the

Northeast bottom comer ofthe building where shingles are missing.

30 year 3-tab composition shingle. (per sq.-Delivered) 0.33 75.00 24.75
Grace Ice & Water shield. 0.1 136.00 13.60
Journeyman roofer@ $41.00/hr. 4 41.00 164.00
Vulkem,Geocell l 6.50 6.50

ENTERED
Thank you for your business.

Total $208.85
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Eétimate
United Components, Incorporated

DBA: Gem State Roofing
DBA: Asphalt Maintenance & Paving -

-

' Date ESfimale #

4 1 7 Remington Street #2 .

_ 8/17/2016 ; 2982
Garden Clty Idaho 83714

Q

Name I Address

Snow Mountain Apartments -

2011 Woodside Blvd -

-‘

Hailey Idaho 83333 -

‘
-

iPhone Number

208-405-9371

Description Total

We hereby propose to furnish all the materials and perfoxm all the labor necessary for the completion of
2011 Woodhide Bivd. Hailey:

Building I

. Tear offexisting 2~layer roof system
Install Ice and Water shield on all valleys, rakes and eaves 2' up fiom exterior wall
Install synthétic underlayment

. Install new drip edge, pipe jacks and vents

. Install Limited Lifetime Architectural shingles

. Ant dmged plywood removed and replaced at $50.00 per sheet

A11 debris to be hauled off by Gem State Roofing.
l 18,000.00

. 10 Ypar workmanship warranty '

wuilding I

. Tear offexisting 2-layer roof system
Install Ice and Water shield on all valleys, rakes and eaves 2' up fiom exterior wall

Install synthetic underlayment

. Install new drip edge, pipe jacks and vents

. Install Limited Lifetime Architectural shingles

. Ant damaged plywood removed and replaced at $50.00 per sheet
_

A11 debris to be hauled ofi'hy Ga- Stale Roofing. 18,000.00
. 10 Year workmanship warranty

hPWH

OOQONUI

BuildingH
1. Tear off existing 2-layer roofsystem

2. Install Ice and Water shield on all valleys, rakes and eaves 2‘ up fi'om exterior wall

We look forward to doing business with you.

T IContractor License Number RCE-32821 Ota

Signature

Phone # Fax # E-mail Web Site

2083389318 208—388-8461 gemstateroofing@gmail.com www.gemstateroofing.net

P3957—
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United Components, Incorporated

DBA: Gem State Roofing
DBA: Asphalt Maintenance & Paving

' 417 Remington Street #2

Garden City Idaho 837 14

Name / Address

Snow Mountain Apamnents
2011 Woodside Blvd

Hailey Idaho 83333

Eétimate
Date

_
Estimate #

8/17/2016 2982

iPhone Number

‘

208-405-9871

J

Description thal

ssilnstallsynthetigundmayment
4. Install new dn'p edge, pipe jacks and vents

5. Install Limited Lifetime Architectural shingles

6. Ant damaged plywood removed and replaced at $50.00 per sheet

7 A11 debris to be hauled offby Gem State Roofing.
8. 10 Year workmanship warranty

All material is guaranteed to be as specified and above wot]? to be performed in accordance with the

specifications submitted for above work, The work to be completed in a substantial workman like

manner. .

Payment to be made is 1/2 down and the balance upon compietion unless otherwise stated by United

Components, Inc. DBA: Gem State Roofing. A11 deposits are non refundable. Once the estimates is

signed it becomes a binding contract. Any breach ofthe contract will result in a minimum charge of25%
and may be subject to 100% of the total cost ofthe contact. A service charge of 1-1/2 % per month will

be charged on all accounts past due. This is expressed as an annual percentage charge of 18%. In the

event that any account is placed with a third party collection, customerms to pay all cost including

reasonable attorney few, adminisu-ative fees, court costs, and finance charges.

Any alteration or deviation fiom above specifications involving unforeseen costs, will be executed only

upon written orders, and will become an extra charge over and above the estimate set forth herein. All

agreements contingent upon God, accidents or delays beyond our control. Owner to carry fire and other

necessary insurance upon above work. Our employee‘s are fully covered by Workmen's Compensation

and Public Liability Insurance. Engineer fees and permit fees (if applicable) will be an addendum to

contract or billed separately.

' 18,000.00

We look forward to doing business with you. T I
Z

Contractor License Number RCE-32821 Ota l

Signature

Phone # Fax # E-mail Web Site

20833893 18 208-388-8461 gemstateroofing@gmail.com www.gemstateroofingmet
j

P5934
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United Components, Incorporated

DBA: Gem State Roofing
DBA: Asphalt Maintenance & Paving

~ 417 Remington Street #2

Garden City Idaho 83714

Name l Address

Snow Mountain Apartments

201 1 Woodside Blvd
Hailey Idaho 83333

Estimate
Date Estimate #

8/] 7/2016 2982

Phone Number

;

208-405-9871

Description Toia‘l

Nate: Estimate iavalidfor fifiemdayadue mmatefinl price changes.

We look forward to doing business with you.

Contactor License Number RCE-32821 Total $54,000.00

Signature

Phone # Fax # E-mail Web Site

2083389318 208-388-8461 gemstateroofing@gmail.com www.gemstateroofing.net
I

#595.)
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Terri Pickens Manweiler, ISB No. 5828

Shannon N. Pearson, ISB No. 10027
PICKENS COZAKos, P.A.

398 S. 9th Street, Suite 240

P.O. Box 915

Boise, Idaho 83701

Telephone: 208.954.5090

Facsimile: 208.954.5099

ten‘i@9ickenslawboi5acom

511annon@pickens_lgwboise.com

Attorneysfor Defendant

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

GEM STATE ROOFING,
INCORPORATED,

Plaintiff,

v.

UNITED COMPONENTS,
INCORPORATED, dba GEM STATE
ROOFING,

Defendant.

Case N0. CV01-1 8-13437

DEFENDANTS FOURTH
SUPPLEMENTAL ANSWERS TO
PLAINTIFF GEM STATE ROOFING
INCORPORATED’S FIRST SET OF
INTERROGATORIES, REQUESTS
FOR PRODUCTION OF
DOCUMENTS, AND REQUESTS FOR
ADMISSION

Defendant United Components, Incorporated, dba Gem State Roofing, by and through its

attorney of record, Terri Pickens Manweiler of the firm Pickens Cozakos, P.A., supplements its

answers and responses to PlaintiffGem State Roofing Incorporated ’s First Set ofInterrogatories,

Requests for Production 0f Documents and Requests for Admission, dated September 4, 2018,

pursuant to Rules 26, 33, 34 and 36 ofthe Idaho Rules 0f Civil Procedure. Defendant reserves the

right to supplement each and every answer as discovery is undertaken during the course 0f this

case.

DEFENDANT’S FOURTH SUPPLEMENTAL ANSWERS TO PLAINTIFF GEM STATE ROOFING
INCORPORATED’S FIRST SET OF INTERROGATORIES, REQUESTS FOR PRODUCTION OF
DOCUMENTS, AND REQUESTS FOR ADMISSION, Page 1
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GENERAL OBJECTIONS

1. Defendant objects to Plaintiff” s First Set of Interrogatories, Requests for Production

of Documents and Requests for Admission (hereafter, the “Discovery Requests”), to the extent

that they are inconsistent with 0r purport to require obligations different from or in addition t0

those imposed by the Idaho Rules of Civil Procedure.

2. Defendant objects to the Discovery Requests (and each of them) t0 the extent that

they seek premature discovery of any information in contravention of the Scheduling Order in this

case.

3. Defendant objects to the Discovery Requests (and each of them) to the extent that

they seek information in the possession, custody, or control of Plaintiff.

7 7
4. Defendant objmithe Discovery£qgstis®7nqreach of them) t0 the extent that

they seek or call for the disclosure or production of information that is privileged or protected from

disclosure by the attorney-client privilege, the attorney work product doctrine, or any other

cognizable privilege or protection.

5. Defendant’s responses are provided prior to the completion of preparation for trial

of this matter. Defendant, therefore, reserves the right to rely on any facts, documents, or other

evidence which may hereafter develop or come to Defendant’s attention. These answers and

responses are based upon information presently known to Defendant and its attorneys. Defendant

reserves the right to supplement or amend both the answers and objections at any time prior to the

trial of this action.

DEFENDANT’S FOURTH SUPPLEMENTAL ANSWERS TO PLAINTIFF GEM STATE ROOFING
INCORPORATED’S FIRST SET OF INTERROGATORIES, REQUESTS FOR PRODUCTION OF
DOCUMENTS, AND REQUESTS FOR ADMISSION, Page 2
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SUPPLEMENTAL ANSWERS TO INTERROGATORIES

INTERROGATORY NO. 3: Please identify any and all documents, diaries, calendars,

notes, journals, reports, records, statements, writings 0r any other such items created by You or at

Your direction, which were made prior to, contemporaneously with, 0r afier the alleged events

which are the subject of the Complaint and Your Answer.

ANSWER T0 INTERROGATORY NO. 3: These items do not exist. Defendant reserves

the right to supplement this response pursuant to the Idaho Rules of Civil Procedure and this

Court’s Scheduling Order.

FIRST SUPPLEMENTAL ANSWER TO INTERROGATORY N0. 3: UCI did not keep

diaries, calendars, notes, journals, reports or other writings regarding work it did in Blaine County,

Idaho. UCI kept invoices and statements, which havieibeiprovidcd pgngtgly as

DEFENDANTOOOO3-9.

SECOND SUPPLEMENTAL ANSWER TO INTERROGATORY NO. 3: UCI does not

have an electronic record keeping system in place to maintain electronic communications (emails)

with vendors, suppliers, customers, and clients. UCI conducted a diligent search for any electronic

records that may have existed related to Blaine County projects, but no additional documents exist

that have not already been produced or obtained through subpoena. UCI did not maintain or keep

many of the records that were provided through subpoena, and UCI does not have a method of

recovery for deleted electronic files. All documents that could be recovered have now been

produced as DEFENDANTOOOI 14-01 148.

DEFENDANT’S FOURTH SUPPLEMENTAL ANSWERS TO PLAINTIFF GEM STATE ROOFING
INCORPORATED’S FIRST SET OF INTERROGATORIES, REQUESTS FOR PRODUCTION OF
DOCUMENTS, AND REQUESTS FOR ADMISSION, Page 3
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SUPPLEMENTAL RESPONSES TO REQUESTS FOR PRODUCTION 0F
DOCUMENTS

REQUEST FOR PRODUCTION N0. 6: Please produce All correspondence or other

documents or tangible things exchanged between You and any customer You have ever had in

Blaine County, Idaho, including any and all customer feedback, complaints or opinions regarding

any work You performed for them.

RESPONSE TO REQUEST FOR PRODUCTION NO. 6: N0 documents exist.

FIRST SUPPLEMENTAL RESPONSE T0 REQUEST FOR PRODUCTION NO. 6:

Please see the documents bates stamped as DEFENDANTOOO] 14-01 148.

REQUEST FOR PRODUCTION N0. 7: Please produce all correspondence or other

documents or tangible things exchanged between You and any potential customer — including any

person or entity You have submitted a roofing bid or roofing services solicitation to — You have

ever had in Blaine County, Idaho, including any and all customer feedback, complaints 0r opinions

regarding any work You performed for them.

RESPONSE TO REQUEST FOR PRODUCTION NO. 7: No documents exist.

FIRST SUPPLEMENTAL RESPONSE TO REQUEST FOR PRODUCTION NQ. 7:

Please see the documents bates stamped as DEFENDANTOOOI 14-01 148.

DATED: April 17, 2019.

PICKENs COZAKos, P.A.

By /s/ Terri Pickens Manweiler
Terri Pickens Manweiler, Of the Firm
Attorneys for Defendant

DEFENDANT’S FOURTH SUPPLEMENTAL ANSWERS TO PLAINTIFF GEM STATE ROOFING
INCORPORATED’S FIRST SET OF INTERROGATORIES, REQUESTS FOR PRODUCTION OF
DOCUMENTS, AND REQUESTS FOR ADMISSION, Page 4
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on April l7, 2019, I electronically served the foregoing

document using the iCourt E-File system, which sent a Notice of Electronic Filing to the following

persons:

Ryan T. McFarland D First Class Mail

McFarland Ritter PLLC D Facsimile — 208.895.1270

P.O. Box 1335 U Hand Delivery

Meridian, ID 83680 E iCourts — gan@mcfarlandritter.com

/s/ Terri Pickens Manweiler

Terri Pickens Manweiler

DEFENDANT’S FOURTH SUPPLEMENTAL ANSWERS TO PLAINTIFF GEM STATE ROOFING
INCORPORATED’S FIRST SET OF INTERROGATORIES, REQUESTS FOR PRODUCTION OF
DOCUMENTS, AND REQUESTS FOR ADMISSION, Page 5
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Terri Pickens Manweiler, ISB No. 5828

Shannon Pearson, ISB No. 10027
PICKENS COZAKOS, P.A.

398 S. 9th Street, Suite 240

P.O. Box 91 5

Boise, Idaho 83701

Telephone: 208.954.5090

Facsimile: 208.954.5099

terri@pickenslawboise.com

shannonfilpickenglawboise.com

Attorneysfor Defendant

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

GEM STATE ROOFING, Case No. CV01-1 8-13437

INCORPORATED,
Plaintiff, DEFENDANT’S FIRST

v. SUPPLEMENTAL ANSWERS AND
RESPONSES TO PLAINTIFF GEM

UNITED COMPONENTS, STATE ROOFING
INCORPORATED, dba GEM STATE INCORPORATED’S SECOND SET OF
ROOFING, INTERROGATORIES AND

Defendant. REQUESTS FOR PRODUCTION OF
DOCUMENTS

Defendant United Components, Incorporated, dba Gem State Roofing, by and through its

attorney 0f record, Terri Pickens Manweiler 0f the firm Pickens Cozakos, P.A., supplements its

answers and responses t0 PlaintiffGem State Roofing Incorporated ’s Second Set oflnterrogatories

and Requestsfor Production ofDocuments, dated September 17, 2018, pursuant to Rules 26, 33

and 34 of the Idaho Rules of Civil Procedure. Defendant reserves the right to supplement each

and every answer as discovery is undertaken during the course 0f this case.

GENERAL OBJECTIONS

1. Defendant objects t0 Plaintiff’s Second Set of Interrogatories and Requests for

Production 0f Documents (hereafter, the “Discovery Requests”), to the extent that they are

DEFENDANT’S FIRST SUPPLEMENTAL ANSWERS AND RESPONSES TO PLAINTIFF GEM STATE
ROOFING INCORPORATED’S SECOND SET OF INTERROGATORIES AND REQUESTS FOR
PRODUCTION OF DOCUMENTS, Page 1
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inconsistent with or purport to require obligations different from or in addition t0 those imposed

by the Idaho Rules of Civil Procedure.

2. Defendant objects to the Discovery Requests (and each 0f them) to the extent that

they seek premature discovery of any information in contravention 0f the Scheduling Order in this

case.

3. Defendant objects t0 the Discovery Requests (and each of them) t0 the extent that

they seek information in the possession, custody, or control of Plaintiff.

4. Defendant objects to the Discovery Requests (and each of them) to the extent that

they seek or call for the disclosure or production of information that is privileged or protected from

disclosure by the attorney-client privilege, the attorney work product doctrine, or any other

gognizablq privilegggr protection.

5. Defendant’s responses are provided prior to the completion of preparation for trial

of this matter. Defendant, therefore, reserves the right t0 rely on any facts, documents, or other

evidence which may hereafier develop or come to Defendant’s attention. These answers and

responses are based upon information presently known t0 Defendant and its attorneys. Defendant

reserves the right to supplement 0r amend both the answers and objections at any time prior to the

trial 0f this action.

SUPPLEMENTAL ANSWERS TO INTERROGATORIES

INTERROGATORY NO. 20: Please identify each and every roofing project You have

bid on, solicited, or performed work on in Blaine County between October 2005 and the date of

these Discovery Requests by stating:

a. The address 0f the roofing project;

b. The customer(s) 0f each roofing project;

DEFENDANT’S FIRST SUPPLEMENTAL ANSWERS AND RESPONSES TO PLAINTIFF GEM STATE
ROOFING INCORPORATED’S SECOND SET OF INTERROGATORIES AND REQUESTS FOR
PRODUCTION OF DOCUMENTS, Page 2
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c. The date(s) You made such bid 0r solicitation, or performed such work;

d. All costs You incurred related to such project; and

e. All revenue You generated from such project.

ANSWER TO INTERROGATORY NO. 20: Please see the Invoices, Estimates, and Work

Orders from September 2010 t0 September 2018 provided herewith bates stamped as

DEFENDANT000086 — 001 13.

FIRST SUPPLEMENTAL ANSWER TO INTERROGATORY NO. 20: UCI was not in

the business 0f providing roofing services in 2005. UCI did not solicit business in Blaine County

from the date of its formation, October 25, 201 1, to present. UCI has already identified the projects

it provided estimates for or completed in Blaine County, none of the projects were subject to the

Trademark Settlement Agggm} asflgflyfifim State Roofing Hailey. The work was either

warranty work or existing customers 0f UCI seeking additional services from UCI. None of the

work was solicited by UCI and none of the work violated the Trademark Settlement Agreement.

SUPPLEMENTAL RESPONSES TO REQUESTS FOR PRODUCTION OF
DOCUMENTS

REQUEST FOR PRODUCTION NO. 2_4: Please produce any and all documents that

support or relate in any manner to Your Response to Interrogatory No. 20.

RESPONSE T0 REQUEST FOR PRODUCTION NO. 24: Please see the documents

produced herewith bates stamped as DEFENDANTOOOO86-001 13.

FIRST SUPPLEMENTAL RESPONSE TO REQUEST FOR PRODUCTION NO. 24:

Please see the documents produced herewith bates stamped as DEFENDANTOOOI 14-01 148.

DEFENDANT’S FIRST SUPPLEMENTAL ANSWERS AND RESPONSES TO PLAINTIFF GEM STATE
ROOFING INCORPORATED’S SECOND SET OF INTERROGATORIES AND REQUESTS FOR
PRODUCTION OF DOCUMENTS, Page 3
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DATED: April 17, 2019.

PICKENs COZAKOS, P.A.

By /s/ Terri Pickens Manweiler
Terri Pickens Manweiler, Of the Firm
Attorneys for Defendant

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on April 17, 201 9, I electronically served the foregoing

document using the iCourt E-File system, which sent a Notice of Electronic Filing to the following

persons:

Ryan T. McFarland D First Class Mail

McFarland Ritter PLLC D Facsimile — 208.895.1270

P.O. Box 1335 D Hand Delivery

_M_e_ri_di_an,,I,Q 8,376,807 E iCourts — rvan@mcfarlandritter.com

/s/ Terri Pickens Manweiler
Terri Pickens Manweiler

DEFENDANT’S FIRST SUPPLEMENTAL ANSWERS AND RESPONSES TO PLAINTIFF GEM STATE
ROOFING INCORPORATED’S SECOND SET OF INTERROGATORIES AND REQUESTS FOR
PRODUCTION OF DOCUMENTS, Page 4
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From: Richard Reese <rreese@standardplumbing.com>

Sent: Saturday, June 04, 2016 11:09 PM

To: Romney Miles; bo.manager@standardplumbing.com; tf@standardplumbing.com;

sv@standardp|umbing.com; bu@standardplumbing.com; Gem State Roofing

Subject: Asphalt Projects to Begin per bid

Gem State Roofing/Asphalt Maintenance and Paving:

Please begin on the followingjobs per estimates 2817 at Standard Plumbing Supply Locations:

Yes - 145 North Curtis. Boise, ID 69020 Square feet.

Note: Please advise if this includes the fenced tenant area in the 69,020 square feet

Yes - 167 Eastland Drive. Twin Falls, ID. 32,250 Square Feet

Note: Please confirm with Miles Romney that the square footage is for our property.

Yes - 4319 Glenbrook Drive, Hailey, ID

Yes - 336 Overland Drive, Burley, ID

Completed projects will be paid with 10 business days.

Standard Plumbing Supply

P.O. Box 708490

Sandy, Ut 84070

Mlles Romney miles.romney@standardplumbing.com 801-233—2197 will assist in coordinating with the stores.

Thank you very much for your quotes and best wishes in successfully completing the projects.

Kind Regards,

Richard N. Reese

President

Standard Plumbing Supply Company.

Sent from my iPad
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From: Richard Reese <richard.reese@standardplumbing.com>

Sent: Wednesday, August 24, 2016 5:57 PM

To: 'Miles Romney'

Subject: FW: Estimate 2973 from United Components Incorporated

Attachments: Drawing.pdf

From: Kerrie Kuhn [mailto:gemstateroofing@aol.com]

Sent: Thursday, August 11, 2016 9:53 AM
To: richard.reese@standardplumbing.com

Subject: Re: Estimate 2973 from United Components Incorporated

Thank you,

Kerrie

—---Original Message-----

From: Richard Reese <richard.reese@standardglumhing.com>

To: 'Kerrie Kuhn' <gemstateroofing®aoLcom>
*Séntz’We’deu’gfl 0f2016 9:29 am

Subject: RE: Estimate 2973 from United Components Incorporated

Can you send me a diagram of where the repair would be?

Richard

From: Kerrie Kuhn [mailto:gemgggtaroofingngl.com]

Sent: Wednesday, August 10, 2016 9:25 AM
To: rrggngtandai-dgiumbingégm
Subject: Re: Estimate 2973 from United Components Incorporated

I corrected the estimate and resent to you. installed at 2—1/2" and compacted

Thank you,

Kerrie

-----Original Message----—

From: Richard Reese <rreese@5tandardglumbigg.com>

To: GEMSTATEROOFING <GEMSTATEROOFImeOLQOMb
Sent: Tue, Aug 9. 2016 5:45 pm
Subject: Re: Estimate 2973 from United Components Incorporated

What thickness on the remove and repave?

Sent from my iPhone

Richard Reese

801-209-2800 mobile
801-233-4090 office direct
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Richard Reese <richard.reese@standardplumbing.com>From:

Sent: Thursday, August 25, 201 6 10:32 AM
To: 'Miles Romney'; 'TF Store'

Cc: gemstateroofing@gmail.com

Subject: FW: Estimate 2973 from United Components Incorporated

Attachments: Est_2973_from_United_Components_|ncorporated_4456.pdf

Please proceed at the lower bid price. Work with the store with as little disruption as possible and advise when

completed.

Thanks

Richard

From:l United Components Incorporated [mai|to:replyTo@intuit.com]

Sent: Thursday, August 25, 2016 8:29 AM
To: rreese@standardplumbing.com

Subject: Estimate 2973 from United Components Incorporated

fl ,DeaLCustomer :

Please review the attached estimate. Feel free to contact us if you have any questions.

We look forward to working with you.

Sincerely,

United Components Incorporated
208-338-9318

To view your estimate
Open the attached PDF file. You must haveWm installed to view the attachment.
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Electronically Filed

5/30/2019 3:41 PM
Fourth Judicial District, Ada County
Phil McGrane, Clerk of the Court

By: Eric Rowell, Deputy Clerk

McFarland Rittcr PLLC
Ryan T. McFarland, ISB No. 7347
P.O. Box 1335

Meridian, ID 83680
Telephone: 208.895.] 291

Facsimile: 208.895.1270

Email: ryan@mcfarlandritter.com

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO. IN AND FOR THE COUNTY OF ADA

GEM STATE ROOFING, INCORPORATED,)
) Case No. CVOI-I 8-13437

Plaintiff, )

) AFFIDAVIT OF RICK SILVIA IN
vs. ) SUPPORT OF PLAINTIFF’S MOTION

) FOR SANCTIONS UNDER IDAHO
UNITED COMPONENTS. INC. dba GEM ‘) RULE OF CIVIL PROCEDURE 37(b)
STATE ROOFING, )

)

Defendant. )

)

Rick Silvia, being first duly sworn upon oath, deposes and says:

1. Your affiant is the President and owner ofthe Plaintiffc‘olporation Gem State

Roofing, Incorporated (“Gem State-Blaine”) in the abovc-captioned action. I make this affidavit

based upon my own personal knowledge and can testify as to the tmth of the matters contained

herein if called upon as a witness at trial.

2. Attached hereto as Exhibit A is a true and correct table showing Gem State-

Blaine’s gross revenue and profits for theyears 2000—201 8 'n both table form and graph form.

Further your affiam sayeth naught.

l.

Ir

If

I

Rick/Silvia

AFFIDAVIT OF RICK SILVIA IN SUPPORT OF PLAINTIFF'S MOTION FOR SANCTIONS
UNDER IDAHO RULE OF CIVIL PROCEDURE 37(b) - 1
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STATE OF IDAHO )

) ss

County ofAda )

1, /<[5Z. 1"" /§Cz [i/t’t’i 3*
, a Notary Public, do hereby certify

that 0n this g 9““ day 0F May 201 9, personally appeared before me Rick Silvia, who, being by
me first duly sworn, declared that he is the President and owner of Plaintiff corporation in the

foregoing action, that he signed the foregoing document, and that the statements therein

contained are true.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal the

day and year in this certificate first above written.

r

k
7

AVA ,. (,4 24651)
KARL». WICKS lgglgb—lic—féor IdahoCOMMISSION NO. 64477
NOTARY PUBLIC Residing aLt: (4%? Mu flfufat?“-
STATE OF 'DAHO My commlssion expires: xv - 3 7’30}:

AFFIDAVIT OF RICK SILVIA IN SUPPORT OF PLAINTIFFS MOTION FOR SANCTIONS
UNDER IDAHO RULE OF CIVIL PROCEDURE 37(b) - 2
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CERTIFICATE OF SERVICE

l HEREBY CERTIFY that 0n thisLyday of May 20 l 9 I caused to be served a true

copy ofthe foregoing AFFIDAVIT OF RICK SILVIA IN SUPPORT 0F PLAINTIFF’ S

MOTION FOR SANCTIONS UNDER IDAHO RULE OF CIVIL PROCEDURE 37(b) by the

method indicated below, and addressed t0 each of the following:

PICKENS COZAKOS, PA.
Terri Pickens Manweiler

Shannon Pearson

398 S. 9th Street, Suite 240

Boise, ID 8370]

terri@pickenslawboise.com

shannon@pickenslawhoise.com

iCourt electronic filing

3Ryan T. McFarland \

AFFIDAVIT OF RICK SILVIA [N SUPPORT OF PLAINTIFF’S MOTION FOR SANCTIONS'
UNDER IDAHO RULE OF CIVIL PROCEDURE 37(b) - 3

000435



EXHIBIT A
000436



Year

2000

2001

2002

2003

2004

2005

2006

2007

2008

2009

2010

2011

2012

2013

2014

2015

2016

2017

2018

Gross Revenue

mmmmmmmmmmmmmmmmmmm

691,091.84

481,587.21

594,441.84

546,293.49

659,238.10

859,188.61

853,699.79

917,559.70

628,122.69

301,667.73

164,701.24

205,607.67

134,284.01

239,279.58

154,811.43

312,175.98

333,160.75

393,802.43

302,073.54

mmmmmmmmmmmmmmmmmmm

Profit

242,198.41

188,255.42

233,662.21

211,653.48

285,721.87

256,454.73

298,526.68

425,276.13

264,161.93

154,608.98

84,391.99

109,424.06

78,577.07

110,245.83

87,781.34

140,733.36

153,517.63

215,910.69

171,813.47

Margin

35.05%

39.09%

39.31%

38.74%

43.34%

29.85%

34.97%

46.35%

42.06%

51.25%

51.24%

53.22%

58.52%

46.07%

56.70%

45.08%

46.08%

54.83%

56.88%
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$1,000,000.00

$900,000.00

$800,000.00

$700,000.00

$600,000.00

$500,000.00

$400,000.00

$300,000.00

$200,000.00

$100,000.00

s-

2000 2001 2002 2003 2004 2005 2006 2007 2008 2009 2010 2011 2012 2013 2014 2015 2016 2017 2018

—Gross Revenue —Profit
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Terri Pickens Manweiler, ISB No. 5828
Shannon Pearson, ISB N0. 10027
PICKENS LAW, P.A.

398 S. 9th Street, Suite 240

P.O. Box 915

Boise, Idaho 83701

Telephone: 208.954.5090

Facsimile: 208.954.5099

terri@pickenslawboise.com

shannon@pickenslawboise.com

Attorneysfor Defendant

Electronically Filed

6/1 1/2019 10:04 AM
Fourth Judicial District, Ada County
Phil McGrane, Clerk of the Court

By: Laurie Johnson, Deputy Clerk

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

GEM STATE ROOFING,
INCORPORATED,

Plaintifif

V.

UNITED COMPONENTS,
INCORPORATED, dba GEM STATE
ROOFING,

Defendant.

Case No. CVOI-l 8-13437

DEFENDANT’S OBJECTION T0
MOTION FOR SANCTIONS UNDER
IDAHO RULE 0F CIVIL
PROCEDURE RULE 37(b)

Defendant United Components, Incorporated, dba Gem State Roofing (“UCI”) by and

through its counsel 0f record, Terri Pickens Manweiler ofthe firm Pickens Law, P.A., submits this

Objection to Plaintiff s Motion for Sanctions dated May 20, 2019. This Obj ection is supported by

the Declaration 0f Terri Pickens Manweiler, filed concurrently herewith.

I. INTRODUCTION

PlaintiffGem State Roofing Incorporated filed its Motion for Sanctions under Idaho Rule

of Civil Procedure 37(b) (“Motion for Sanctions”) alleging UCI failed to comply with this Court’s

Amended Order Granting Plaintiff’s Motion t0 Compel dated April 3, 2019 (“Court’s Order”).

Plaintiff is attempting to re-litigate the Motion to Compel which was already argued and decided.

DEFENDANT’S OBJECTION TO MOTION FOR SANCTIONS UNDER IDAHO RULE OF CIVIL
PROCEDURE RULE 37(b), Page 1
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Simply put, Plaintiff’s Motion for Sanctions is a waste of judicial resources and time for the

following reasons, each ofWhich is more thoroughly argued in Section II:

1. UCI complied With the Court’s Order and as stated numerous times in its briefing and oral

argument, it does not have additional documents 0r discoverable items in its possession;

2. The Affidavit of Ryan McFarland in Support 0f Motion for Sanctions contains statements

that are entirely untrue and made in bad faith;

3. The relief and form 0f sanctions that Plaintiff seeks is non-sensical and moot, largely in

part because (a) Plaintiff misconstrues the burden 0f proof regarding damages, and (b)

Plaintiff seems to think this matter will be decided by a jury; and

4. Attorney fees should not be awarded because UCI has fillly and completely complied with

this Court’s Order.

II. LEGAL ARGUMENT

1. UCI Complied with the Court’s Order.

UCI has fully complied with the Court’s Order because it has produced everything it has

in its possession. There are n0 documents being withheld from Plaintiff in an attempt t0 use them

as a surprise at the trial in this matter. UCI’s counsel is well aware of the requirement that

documents intended for use at trial must have been produced t0 opposing counsel before the date

0f trial. Perhaps counsel was too busy With his power point presentation t0 hear this Court state

that UCI cannot produce documents it does not have knowledge 0f or possession of. UCI has

stated over and over that it has gone through all of its files, hard copy and electronic, and it has

produced everything t0 Plaintiff. Thus, it has fully complied With the Court’s Order and the

Motion for Sanctions should be denied.

2. The McFarland Affidavit Contains False Statements.

Plaintiff’s counsel filed an Affidavit containing statements that are either a lie or at a

minimum were made Without proper due diligence. Paragraph 2 0f the Affidavit 0f Ryan

McFarland in Support of Motion for Sanctions states

DEFENDANT’S OBJECTION T0 MOTION FOR SANCTIONS UNDER IDAHO RULE 0F CIVIL
PROCEDURE RULE 37(b), Page 2
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Attached hereto as Exhibit A are true and correct copies 0f estimates and

invoices produced in response t0 third party subpoenas, Which documents were

not produced by UCI.

The first two documents attached as Exhibit A are invoices from Gem State Roofing, Inc.

to Snow Mountain Apartments. These are Plaintiff’s own invoices and have nothing to d0 with

UCI — there is no reason UCI should have or would have produced Plaintiff’ s invoices.

The third, fourth, and fifth documents attached as Exhibit A have in fact been produced by

UCI. UCI bates stamped these documents as DEFENDANTOOO98-100 and produced them to

Plaintiff0n November 19, 2018 in its Answers and Responses t0 Plaintiff’ s Second Interrogatories

and Requests for Production (Declaration 0f Terri Pickens Manweiler, 11 3, Exhibit A).

Mr. McFarland states in his sworn affidavit that UCI has not produced these documents

When in fact UCI produced these documents seven months ago and the documents it did not

produce were Plaintiff s invoices. Paragraph 2 and Exhibit A 0fMcFarland’s Affidavit should not

be considered for purposes of the Motion for Sanctions.

3. The Relief Requested Is Inappropriate and Non-Sensical.

Plaintiff would like this Court t0 sanction UCI by:

[r]efusing to allow it to produce evidence 0n the issue 0f damages, and ordering

that the jury should take as established the following fact: that, had UCI (0r its

predecessor Gem State-Boise) not violated the Trademark Settlement

Agreement by working in Blaine County, Gem State-Blaine would have

obtained the Blaine County jobs that UCI obtained.

Memorandum in Support ofMotionfor Sanctions, p. 2.

First, regarding the issue 0f damages, UCI does not have the burden to produce evidence

of damages, this is Plaintiff‘s case and Plaintiff has the burden to show it has been damaged and

the amount of such damages.

DEFENDANT’S OBJECTION T0 MOTION FOR SANCTIONS UNDER IDAHO RULE 0F CIVIL
PROCEDURE RULE 37(b), Page 3
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Second, this is not a case being heard by a jury. Plaintiff did not request a jury trial in its

Complaint and the parties stipulated to a court trial in the Stipulation for Scheduling dated October

4, 20 1 8. Additionally, Plaintiff is asking the Court to make a pretty wild presumption that Plaintiff

would have gotten all Blaine County jobs if UCI had not breached the Agreement. There is n0

causal connection between those two items, and it is inappropriate for Plaintiffto request the Court

t0 make this determination prior to the trial taking place.

Third, UCI agrees with Plaintiff s statement that it should “simply allow Gem State-Blaine

t0 produce such invoices as it has possession 0f” and that UCI should be prohibited from producing

additional evidence relative to damages or work done in Blaine County that it has not already

produced (Memorandum in Support ofMotion for Sanctions, p. 9-10, Section ii). UCI could not

agree more! This is after all, What the Idaho Rules 0f Civil Procedure require. Plaintiff could have

actually avoided the entire Motion for Sanctions because the relief it wants is already written into

the rules 0f law and procedure that the parties and Court are bound by. The rules also provide for

something called a Motion in Limine that could be filed to again achieve the exact same result.

There is n0 basis for the sanctions and relief requested by Plaintiff, thus, the Motion for

Sanctions should be denied.

4. There is no Basis for Attorney Fees.

UCI is at a loss as t0 how t0 convince Plaintiff that it is not hiding documents or refusing

to produce documents — it simply does not have additional documents and has produced

EVERYTHING it has to Plaintiff. No amount 0f incessant motions for sanctions Will change this.

Because 0f this, attorney fees should not be awarded t0 Plaintiff. The Idaho Rules of Civil

Procedure require a disobedient party t0 pay reasonable expenses including attorney fees, unless

the failure was substantially justified, 0r other expenses make the award unjust. IRCP 37(b)(C).

DEFENDANT’S OBJECTION T0 MOTION FOR SANCTIONS UNDER IDAHO RULE 0F CIVIL
PROCEDURE RULE 37(b), Page 4
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UCI did not disobey the Court’s Order — UCI was ordered to provide full and complete responses

to Plaintiff on 0r before April 18, 2019, which it did, and those responses contain the absolute truth

that there are no additional documents to produce nor information to be provided.

III. CONCLUSION

UCI has fully complied With the Court’s Amended Order Granting Plaintiff’s Motion to

Compel; thus, no sanctions should be issued against UCI nor should UCI be ordered to pay any

attorney fees as requested by Plaintiff. For the forgoing reasons, Plaintiff s Motion for Sanctions

should be denied.

DATED: June 11, 2019.

PICKENS LAW, P.A.

By /s/ Terri Pickens Manweiler
Terri Pickens Manweiler, Of the Firm
Attorneysfor Defendant

CERTIFICATE 0F SERVICE

I HEREBY CERTIFY that on June 11, 2019, I electronically served the foregoing

document using the iCourt E-File system, which sent a Notice ofElectronic Filing to the following

persons:

Ryan T. McFarland U First Class Mail

McFarland Ritter PLLC U Facsimile — 208.895. 1270

P.O. Box 1335 D Hand Delivery

Meridian, ID 83680 E iCourts — ryan(d>mcfarlandritter.com

/s/ Terri Pickens Manweiler
Terri Pickens Manweiler

DEFENDANT’S OBJECTION T0 MOTION FOR SANCTIONS UNDER IDAHO RULE 0F CIVIL
PROCEDURE RULE 37(b), Page 5

000443



Electronically Filed

6/17/2019 3:34 PM
Fourth Judicial District, Ada County
Phil McGrane, Clerk of the Court

By: Amy King, Deputy Clerk

McFarland Ritter PLLC
Ryan T. McFarland, ISB N0. 7347

P.O. Box 1335

Meridian, ID 83680

Telephone: 208.895.1291

Facsimile: 208.895.1270

Email: ryan@mcfarlandritter.com

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

GEM STATE ROOFING, INCORPORATED,)
) Case No. CV01-18-13437

Plaintiff, )

) REPLY IN SUPPORT OF PLAINTIFF’S
vs. ) MOTION FOR SANCTIONS UNDER

) IDAHO RULE OF CIVIL PROCEDURE
UNITED COMPONENTS, ) 37(b)
INCORPORATED, dba GEM STATE )

ROOFING, )

)

Defendant. )

)

PlaintiffGem State Roofing, Incorporated (“Gem State-Blaine”), by and through its

attorneys of record, McFarland Ritter PLLC, files this Reply in Support 0f Motion for Sanctions

Under Idaho Rule 0f Civil Procedure 37(b).

I. INTRODUCTION

At the outset, Plaintiff’s attorney acknowledges the inadvertent error he made in the

previously filed Affidavit of Ryan T. McFarland in Support of Motion for Sanctions Under Idaho

Rule of Civil Procedure 37(b) (the “Affidavit”). Paragraph 2 of the Affidavit — and the

corresponding documents attached as Exhibit A — mistakenly included two 0fGem State-

Blaine’s invoices; also, UCI’S Estimate #2982 (three pages total) were produced both in response

REPLY IN SUPPORT OF MOTION FOR SANCTIONS UNDER IDAHO RULE
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to a third party subpoena fll by Defendant United Components, Incorporated (“UCI”). Gem

State-Blaine submits the concurrently-filed Corrected Affidavit 0f Ryan T. McFarland in Support

of Motion for Sanctions in an effort to correct the record. It appears that UCI has produced all of

the invoices and estimates that were produced by third parties in response t0 subpoenas.

This error, however, does not nullify Gem State-Blaine’s Motion for Sanctions. Gem

State-Blaine only received documents from six (6) of the third parties Who received subpoenas.

Gem State-Blaine does not know what other customers, 0r prospective customers UCI had

contact With — principally, because UCI has produced no email communications, except as

concerning the Animal Shelter proj ect. UCI did not comply with this Court’s order to provide

“full and complete responses” t0 Gem State-Blaine’s written discovery on or before April 18,

2019 (the “Order”). UCI’S claim that it cannot perform a basic search 0f its email accounts for

emails related to prospective or actual work in Blaine County violates the Order, and poses a

major hindrance in determining the amount 0f damages Gem State-Blaine suffered by UCI’S

breach of the Trademark Settlement Agreement (“Settlement Agreement”). It is also

unacceptable in the current era of e-discovery. Sanctions are therefore appropriate, including an

order prohibiting UCI from introducing any additional evidence on the issue 0f damages, finding

that Gem State-Blaine would have obtained UCI’S Blaine County jobs but for Gem State-Boise

and UCI’S Violation 0f the Settlement Agreement, and awarding Gem State-Blaine its costs and

attorneys’ fees.

REPLY IN SUPPORT OF MOTION FOR SANCTIONS UNDER IDAHO RULE
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II. ARGUMENT

A. UCI Did Not Complywith the Court’s Order Granting Motion t0 Compel.

UCI’S latest discovery responses failed to include a single new document; instead, they

include the implausible assertion that UCI does not have an electronic record keeping system in

place to store emails. McFarland Aff., fl 3, EXh. B. Except for the McAlvain

Construction/Animal Shelter Proj ect for which it belatedly produced over 1,000 pages of

documents 0n the eve 0fGem State-Blaine’s Motion t0 Compel hearing, UCI has only produced

117 documents in response t0 Gem State-Blaine’s multiple requests for a_ll documents, writings

and emails regarding UCI’S (and its predecessor Gem State—Boise) Blaine County jobs (actual or

potential) during a thirteen year period 0f time. And none 0f those documents includedm
emails sent 0r received by UCI.

In the last quarter century, email has become one 0f the most common forms 0f

communication for businesses both large and small. And maintaining an “electronic record

keeping system” to store emails is neither complicated nor costly: all email accounts have “sent”

folders built in. Other Courts have found that the failure t0 prerserve email evidence warrants

precisely the sanctions Gem State-Blaine has asked for: preclusion, an adverse inference

instruction, and attorneys’ fees:

Hummer deleted emails which it had a duty t0 preserve and

produce to plaintiffs. These emails related to the merits of the

action, and plaintiffs have been prejudiced by their destruction. . . .

However, Hummer has shown that they took steps t0 preserve

[L]esser sanctions will adequately remedy Hummer’s failure t0

preserve and produce. . . .

B. Evidentiary Sanctions

Plaintiffs have requested two forms 0f evidentiary sanctions. First,

plaintiffs request that Hummer be precluded from contesting all 0r

REPLY IN SUPPORT 0F MOTION FOR SANCTIONS UNDER IDAHO RULE
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REPLY IN SUPPORT OF MOTION FOR SANCTIONS UNDER IDAHO RULE 
OF CIVIL PROCEDURE 37(b) - 4 

some of a number of issues related to the parties’ claims and 
defenses. Second, plaintiffs request that the jury be given an 
adverse inference instruction. 

  
1. Preclusion 

The court’s inherent authority to impose sanctions for the wrongful 
destruction of evidence includes the power to exclude evidence 
that, given the spoliation, would “unfairly prejudice an opposing 
party.” The propriety of preclusion sanctions, therefore, depends 
on the extent to which plaintiffs were prejudiced by Hummer’s 
deletion of its Napster-related emails. This analysis must be made 
in light of the requirement to impose the “least onerous sanction” 
given the extent of the offending party’s fault and the prejudice to 
the opposing party. 

  
As discussed above, the full extent of prejudice is unclear based on 
the record before the court for the purposes of this motion. 
However, plaintiffs have shown sufficient prejudice to warrant 
some degree of preclusion sanctions. . . .  

  
2. Adverse Inference Instruction 

. . . . As discussed above, Hummer deleted Napster-related 
communications which it had a duty to preserve, knowing that 
such a duty existed. Hummer’s conduct amounts to gross 
negligence, if not willfulness, which is sufficient culpability to 
justify an adverse inference. In addition, the deleted emails were 
relevant to the action as discussed above. Therefore, plaintiffs are 
entitled to an adverse inference instruction. The precise wording of 
the instruction will be determined at trial. 

  
C. Monetary Sanctions 
Monetary sanctions may be imposed where one party has 
wrongfully destroyed evidence. Plaintiffs claim that they are 
entitled to their attorneys’ fees associated with bringing this 
motion, and with the meet and confer process involved in 
determining the availability of Hummer’s Napster-related emails. 
The court finds that monetary sanctions are warranted here. 
Hummer could have forestalled a great deal of time and effort by 
simply acknowledging early on that it was not preserving its 
internally generated Napster-related communications. 
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In re Napster, Inc. Copyright Litigation, 462 F.Supp.2d 1060, 1077-78 (N.D. Cal. 2006) (internal

citations omitted). While we do not know Whether UCI destroyed emails, the refusal to produce

them has the same effect.

It is simply not credible for UCI t0 claim that is has no responsive emails. At a minimum,

one of UCI’s customers, Standard Plumbing Supply, produced emails with UCI t0 Gem State-

Blaine in response to a third party subpoena. Also, it seems improbable in the extreme that UCI

would have email records on one, but only one, Blaine County proj ect (the McAlvain/Animal

Shelter proj ect). As is evident from the emails between UCI and Standard Plumbing, attached as

Exhibit D t0 the Corrected Affidavit 0f Ryan T. McFarland filed concurrently herewith, UCI has

at least two email addresses: gemstateroofing@gmail.com and gemstateroofing@aol.com. UCI

clearly uses email. The failure to produce emails in this case only benefits UCI — it has every

incentive to not produce emails. Without knowing who UCI has contacted in Blaine County Via

email (or any other writing) as an actual or prospective customer between October 2005 and

November 201 8, or what UCI (0r its predecessor communicated) Gem State-Blaine is unfairly

prejudiced in presenting its case 0n damages.

B. Sanctions are Appropriate and Necessary.

This Court can and should impose a variety 0f sanctions because ofUCI’s continued

evasion of its discovery obligations, and t0 ensure that Gem State-Blaine’s recovery of damages

is not adversely affected by UCI’s noncompliance. In particular, and as outlined in Gem State-

Blaine’s Memorandum in Support of Motion for Sanctions, Gem State-Blaine requests that such

sanctions include prohibiting UCI from introducing any more materials into evidence toQM
Gem State-Blaine’s claim for damages. See I.R.C.P 37(b)(2)(A)(ii).

REPLY IN SUPPORT 0F MOTION FOR SANCTIONS UNDER IDAHO RULE
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UCI seems t0 agree that it will not produce evidence in opposition to damages, beyond

the invoices UCI has already produced. The parties are thus agreed.

Gem State-Blaine has also requested a jury instruction that it be established that Gem

State-Blaine would have obtained the Blaine County jobs that UCI (and its predecessor Gem

State-Boise) obtained. That instruction is fair because, Where email communication has been

wrongfully withheld, it is impossible for Gem State-Blaine to know What UCI (or its

predecessor) might have communicated t0 customers and potential customers, particularly here

Where the names 0f the parties were Virtually identical. And though the Court, not a jury, will be

the finder of fact here (as UCI correctly pointed out in its Obj ection to Motion for Sanctions), the

sanction — more accurately termed an inference than a jury instruction — remains appropriate.

When an action is tried before the court without a jury, “resolution 0f the possible conflict

between inferences is within the responsibilities 0f the trial court as fact finder.” Chapin v.

Linden, 162 P.3d 772, 775 (Idaho 2007). Indeed, “[t]he trial judge is not constrained t0 draw

inferences in favor of the non-moving party, but rather the judge is free to arrive at the most

probable inferences to be drawn from the uncontroverted evidentiary facts, despite the possibility

of conflicting inferences. Vreeken v. Lockwood Eng'g, B. V., 148 Idaho 89, 101, 218 P.3d 1150,

1162 (2009) (citing Chapin, 162 P.3d at 775); see also Capstar Radio Operating C0. v.

Lawrence, 375 P.3d 282, 294 (Idaho 2016) (it is within the province of the trial court to

determine the inferences t0 be drawn from the evidence); Thomas v. Arkoosh Produce, Ina, 48

P.3d 1241, 1246 (Idaho 2002) (it is the trial court's responsibility t0 determine credibility of

witnesses and inferences t0 be drawn from evidence) (citation omitted).
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Gem State-Blaine has already provided the Court with the data setting forth its lost profits

for the relevant time period. Thus, When it comes time for the Court t0 ascertain Gem State-

Blaine’s total damages as a result 0f UCI’S breach 0f the Settlement Agreement, the Court can

and should conclude that the inference linking UCI’S conduct t0 Gem State-Blaine’s damages is

more probable than the inference connecting Gem State-Blaine’s loss t0 other factors. See Saint

Alphonsus Diversified Care, Inc. v. MRIAssocs., LLP, 334 P.3d 780, 790 (Idaho 2014). It is well

within the Court’s province 0f imposing sanctions and acting as the finder 0f fact t0: 1) prohibit

UCI from producing any further evidence on the issue 0f damages; and 2) infer that but for

UCI’S (and its predecessor Gem State Boise) Violation of the Settlement Agreement, at a

minimum Gem State-Blaine would have obtained the Blaine County jobs that UCI and Gem

State-Boise obtained. See I.R.C.P. 37(b)(2)(A)(i) and (ii).

Alternatively, the Court could permit Gem State-Blaine t0 search UCI’S email accounts

for documents relevant t0 its discovery requests; Gem State-Blaine has not asked for this

particular remedy because it is more expensive and more oppressive than the options Gem State-

Blaine has asked for, but it is a Viable alternative to the remedies Gem State-Blaine has

requested.

III. CONCLUSION

For the foregoing reasons, Gem State-Blaine requests that this Court sanction UCI

pursuant t0 Rule 37(b).

DATED THIS 17th day of June 2019.

By /s/Rvan T. McFarland

Ryan T. McFarland, ISB N0. 7347

Attorney for Plaintiff

REPLY IN SUPPORT 0F MOTION FOR SANCTIONS UNDER IDAHO RULE
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 17th day of June 2019, I caused to be served a true

copy 0f the foregoing REPLY IN SUPPORT OF MOTION FOR SANCTIONS UNDER RULE
37(b) by the method indicated below, and addressed t0 each 0f the following:

PICKENS COZAKOS, P.A.

Terri Pickens Manweiler

Shannon Pearson
iCourt electronic filing

398 s. 9th Street, Suite 240

Boise, ID 83701

terri@pickenslawboise.com

shannon@pickenslawboise.com

/s/RVan T. McFarland

Ryan T. McFarland
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McFarland Ritter PLLC 
Ryan T. McFarland, ISB No. 734 7 
P.O. Box 1335 
Meridian, ID 83680 
Telephone: 208.895.1291 
Facsimile: 208.895.1270 
Email: ryan@mcfarlandritter.com 

Attorneys for Plaintiff 

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 

OF THE ST A TE OF IDAHO, IN AND FOR THE COUNTY OF ADA 

GEM ST A TE ROOFING, IN CORPORA TED,) 
) 

P laintiff, ) 
) 

vs. ) 
) 

UNITED COMPONENTS, INC. dba GEM ) 
ST A TE ROOFING, ) 

) 
Defendant. ) 

__________ ) 

Case No. CV0 l-1 8-1 3437 

CORRECTED AFFIDAVIT OF RY ANT. 
MCFARLAND IN SUPPORT OF 
MOTION FOR SANCTIONS UNDER 
IDAHO RULE OF CIVIL PROCEDURE 
37(b) 

Ryan T. McFarland, being first duly sworn upon oath, deposes and says: 

I. I am an attorney with the law firm of McFarland Ritter PLLC, counsel ofrecord 

for Plaintiff Gem State Roofing, Incorporated ("Gem State-Blaine") in the above referenced 

matter. I make this Affidavit based upon my own personal knowledge. 

2. intentionally omilled. 

3. Attached hereto as Exhibit Bis a true and co1Tect copy of Defendant's Fourth 

Supplemental Answers to Plaintiff Gem State Roofing Incorporated 's First Set of Interrogatories, 

Requests for Production of Documents, and Requests for Admission, served on me on April 17, 

2019. 

CORRECRED AFFIDAVIT OF RYANT. MCFARLAND IN SUPPORT OF 
MOTION FOR SANCTIONS UNDER IDAHO RULE OF CIVIL PROCEDURE 
37(b) - 1 

Electronically Filed
6/17/2019 3:34 PM
Fourth Judicial District, Ada County
Phil McGrane, Clerk of the Court
By: Amy King, Deputy Clerk

McFarland Ritter PLLC
Ryan T. McFarland, ISB N0. 7347
P.O. Box 1335

Meridian, ID 83680
Telephone: 208.895.1291

Facsimile: 208.895.1270

Email: ryan@mcfarlandritter.com

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

GEM STATE ROOFING, INCORPORATED,)
) Case N0. CVOI-l 8-1343?

Plaintiff, )

) CORRECTED AFFIDAVIT OF RYAN T.

vs. ) MCFARLAND IN SUPPORT OF
) MOTION FOR SANCTIONS UNDER

UNITED COMPONENTS, INC. dba GEM ) IDAHO RULE OF CIVIL PROCEDURE
STATE ROOFING, ) 37(b)

)

Defendant. )

)

Ryan T. McFarland, being first duly sworn upon oath, deposes and says:

1. I am an attorney with the law firm of McFarland Ritter PLLC, counsel of record

for PlaintiffGem State Roofing, Incorporated (“Gem State-Blaine”) in the above referenced

matter. I make this Affidavit based upon my own personal knowledge.

2. Intentionally omitted.

3. Attached hereto as Exhibit B is a true and correct copy 0f Defendant’s Fourth

Supplemental Answers t0 Plaintiff Gem State Roofing Incorporated’s First Set 0f lnterrogatories,

Requests for Production of Documents, and Requests for Admission, served 0n me on April 17,

2019.

CORRECRED AFFIDAVIT OF RYAN T. MCFARLAND IN SUPPORT OF
MOTION FOR SANCTIONS UNDER IDAHO RULE OF CIVIL PROCEDURE
37(b) - 1
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4. Attached hereto as Exhibit C is a true and correct copy of Defendant’s First

Supplemental Answers and Responses to PlaintiffGem State Roofing Incorporated’s Second Set

of Interrogatories and Requests for Production of Documents, served on me on April 17, 2019.

5. Attached hereto as Exhibit D are true and correct copies of Exhibits from the

Deposition of Jeffery Flynn taken in this case in December 2018.

Further your affiant sayeth naught.

J}

/
RTnVT. McFarland

STATE OF IDAHO )

) ss

County of Ada )7/
L x i‘alvl”DOVWV' , a Notary Public, do hereby certify

that 0n this
|
1Na§ of Mayf2019, personally appeared before me Ryan T. McFarland, who,

being by me first duly sworJ,‘fi'ec\1°aTred that he is an attorney of record for Gem State Roofing,
Incorporated in the foregoing action, that he signed the foregoing document, and that the

statements therein contained are true.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal the

day and year in this certificate first above written.

wary Q’Iublic for daho

e

JAYME BANNER

NOTARY Pusuc - STATE 0F IDAHO _ _
.

comwssmN NUMBER58229 sxdmg a.t.
. .

Id Q kl?
Mv COMMISSION EXPIRES 7-26-2023 My commlssmn explreS: r1 ab, a‘_” v

CORRECRED AFFIDAVIT 0F RYAN T. MCFARLAND IN SUPPORT 0F
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that 0n this 17‘“ day 0f June 2019, I caused to be served a true

copy 0f the foregoing CORRECTED AFFIDAVIT OF RYAN T. MCFARLAND IN SUPPORT
OF MOTION FOR SANCTIONS UNDER IDAHO RULE OF CIVIL PROCEDURE 37(b) by
the method indicated below, and addressed t0 each 0f the following:

PICKENS COZAKOS, P.A.

Terri Pickens Manweiler

Shannon Pearson

398 S. 9‘“ Street, Suite 240

Boise, ID 83701

terri@pickenslawb0ise.com

shannon@pickenslawboise.com

iCourt electronic filing

/s/Rvan T. McFarland

Ryan T. McFarland
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Terri Pickens Manweiler, [SB No. 5828

Shannon N. Pearson, lSB No. 10027

PICKENS COZAKOS, P.A.

398 S. 9th Street, Suite 240

P.O. Box 9| 5

Boise, Idaho 8370]

Telephone: 208.954.5090

Facsimile: 208.954.5099

terri@gickenslawboise.com

shannon@gickenslawboise.com

Attorneysfor Defendant

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

Case No. CVOI-l 8-]3437

GEM STATE ROOFING,
INCORPORATED, DEFENDANT’S FOURTH

Plaintiff, SUPPLEMENTAL ANSWERS T0
PLAINTIFF GEM STATE ROOFING

v. INCORPORATED’S FIRST SET OF
INTERROGATORIES, REQUESTS

UNITED COMPONENTS, FOR PRODUCTION 0F
INCORPORATED, dba GEM STATE DOCUMENTS, AND REQUESTS FOR
ROOFING, ADMISSION

Defendant.

Defendant United Components, Incorporated, dba Gem State Roofing, by and through its

attorney of record, Terri Pickens Manweiler of the firm Pickens Cozakos, P.A., supplements its

answers and responses to PlaintiffGem State Roofing Incorporated ’s First Set ofInterrogatories,

Requests for Production of Documents and Requests for Admission, dated September 4, 2018,

pursuant to Rules 26, 33, 34 and 36 of the Idaho Rules of Civil Procedure. Defendant reserves the

right to supplement each and every answer as discovery is undertaken during the course of this

case.

DEFENDANT'S FOUBI fl SUPPLEMENTAL ANSWERS TO PLAINTIFF GEM STATE ROOFING
INCORPORATED’S FIRST SET OF INTERROGATORIES, REQUESTS FOR PRODUCTION OF
DOCUMENTS, AND REQUESTS FOR ADMISSION, Page l
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GENERAL OBJECTIONS

1. Defendant objects to Plaintiff‘s F irst Set of Interrogatories, Requests for Production

of Documents and Requests for Admission (hereafier, the “Discovery Requests”), to the extent

that they are inconsistent with or purport to require obligations different from or in addition to

those imposed by the Idaho Rules of Civil Procedure.

2. Defendant objects to the Discovery Requests (and each of them) to the extent that

they seek premature discovery of any information in contravention of the Scheduling Order in this

case.

3. Defendant objects to the Discovery Requests (and each of them) to the extent that

they seek information in the possession, custody, or control of Plaintiff.

4. Defendant objggtgjgthe Discoveryfiqgggggjajqeach of them) to the extent that

they seek or call for the disclosure or production of information that is privileged or protected fi'om

disclosure by the attorney-client privilege, the attorney work product doctrine, or any other

cognizable privilege or protection.

5. Defendant’s responses are provided prior to the completion of preparation for trial

of this matter. Defendant, therefore, reserves the right to rely on any facts, documents, or other

evidence which may hereafier develop or come to Defendant’s attention. These answers and

responses are based upon information presently known to Defendant and its attorneys. Defendant

reserves the right to supplement or amend both the answers and objections at any time prior to the

trial ofthis action.

DEFENDANT’S FOURTH SUPPLEMENTAL ANSWERS TO PLAINTIFF GEM STATE ROOFING
INCORPORATED'S FIRST SET OF INTERROGATORIES, REQUESTS FOR PRODUCTION OF
DOCUMENTS, AND REQUESTS FOR ADMISSION, Page 2
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SUPPLEMENTAL ANSWERS TO INTERROGATORIES

INTERROGATORY NO. 3: Please identify any and all documents, diaries, calendars,

notes, journals, reports, records, statements, writings or any other such items created by You or at

Your direction, which were made prior to, contemporaneously with, or afier the alleged events

which are the subject of the Complaint and Your Answer.

ANSWER TO INTERROGATORY NO. 3: These items do not exist. Defendant reserves

the right to supplement this response pursuant to the Idaho Rules of Civil Procedure and this

Court’s Scheduling Order.

FIRST SUPPLEMENTAL ANSWER TO INTERROGATORY NO. 3: UCI did not keep

diaries, calendars, notes, journals, reports or other writings regarding work it did in Blaine County,

Idaho. UCl kept invoices and statements, which hav_e_ been provided pEviguilx as

DEFENDANT00003-9.

SECOND SUPPLEMENTAL ANSWER TO INTERROGATORY NO. 3: UCI does not

have an electronic record keeping system in place to maintain electronic communications (emails)

with vendors, suppliers, customers, and clients. UCI conducted a diligent search for any electronic

records that may have existed related to Blaine County projects, but no additional documents exist

that have not already been produced or obtained through subpoena. UCl did not maintain or keep

many of the records that were provided through subpoena, and UCl does not have a method of

recovery for deleted electronic files. All documents that could be recovered have now been

produced as DEFENDANTOOOI 14-0] I48.

DEFENDANT'S FOURTH SUPPLEMENTAL ANSWERS TO PLAINTIFF GEM STATE ROOFING
INCORPORATED’S FIRST SET OF INTERROGATORIES, REQUESTS FOR PRODUCTION OF
DOCUMENTS, AND REQUESTS FOR ADMISSION, Page 3
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SUPPLEMENTAL RESPONSES TO REQUESTS FOR PRODUCTION OF
DOCUMENTS

REQUEST FOR PRODUCTION N0. 6: Please produce All correspondence or other

documents or tangible things exchanged between You and any customer You have ever had in

Blaine County, Idaho, including any and all customer feedback, complaints or opinions regarding

any work You performed for them.

RESPONSE TO REQUEST FOR PRODUCTION NO. 6: No documents exist.

FIRST SUPPLEMENTAL RESPONSE TO REQUEST FOR PRODUCTION NO. 6:

Please see the documents bates stamped as DEFENDANTObO] 14-01 148.

REQUEST FOR PRODUCTION N0. 7: Please produce all correspondence or other

documents or tangible things exchanged between You and any potential customer — including any

person or entity You have submitted a roofing bid or roofing services solicitation to — You have

ever had in Blaine County, Idaho, including any and all customer feedback, complaints or opinions

regarding any work You performed for them.

RESPONSE TO REQUEST FOR PRODUCTION NO. 7: No documents exist.

FIRST SUPPLEMENTAL RESPONSE TO REQUEST FOR PRODUCTION N0. 7:

Please see the documents bates stamped as DEFENDANTOOOI 14-01 148.

DATED: April 17, 2019.

PICKENS COZAKos, ?.A.

By /s/ Terri Pickens Manweiler
Terri Pickcns Manweiler, Ofthe Firm
Attorneys for Defendant

DEFENDANT’S FOURTH SUPPLEMENTAL ANSWERS TO PLAINTIFF GEM STATE ROOFING
INCORPORATED’S FIRST SET OF INTERROGATORIES, REQUESTS FOR PRODUCTION 0F
DOCUMENTS, AND REQUESTS FOR ADMISSION, Page 4
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on April 17, 2019, I electronically served the foregoing

document using the iCourt E-Filc system, which sent a Notice of Electronic Filing to the following

persons:

Ryan T. McFarland D First Class Mail

McFarland Ritter PLLC U Facsimile — 208.895.1270

P.O. Box 1335 U Hand Delivery

Meridian, ID 83680 E iCourts — xan®mcfarlandrittencom

/s/ Terri Pickens Manweiler
Terri Pickens Manweiler

DEFENDANT’S FOURTH SUPPLEMENTAL ANSWERS TO PLAINTIFF GEM STATE ROOFING
INCORPORATED’S FIRST SET OF INTERROGATORIES, REQUESTS FOR PRODUCTION OF
DOCUMENTS, AND REQUESTS FOR ADMISSION, Page 5
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Terri Pickens Manweiler, [SB No. 5828

Shannon Pearson, lSB No. 10027
PICKENS COZAKos, P.A.

398 S. 9th Street, Suite 240

P.O. Box 91 5

Boise, Idaho 83701

Telephone: 208.954.5090

Facsimile: 208.954.5099

terrifiigickens|awboise.com

shannon@pickenslawboise.com

Attorneysfor Defendant

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

GEM STATE ROOFING, Case No. CVOI-l 8-]3437

INCORPORATED,
Plaintiff, DEFENDANT’S FIRST

v. SUPPLEMENTAL ANSWERS AND
RESPONSES TO PLAINTIFF GEM

UNITED COMPONENTS, STATE ROOFING
INCORPORATED, dba GEM STATE INCORPORATED’S SECOND SET OF
ROOFING, INTERROGATORIES AND

Defendant. REQUESTS FOR PRODUCTION OF
DOCUMENTS

Defendant United Components, Incorporated, dba Gem State Roofing, by and through its

attorney of record, Terri Pickens Manweiler of the firm Pickens Cozakos, P.A., supplements its

answers and responses to PlaintiflGem State Roofing Incorporated ’s Second Set ofInterrogatories

and Requestsfor Production ofDocuments, dated September l7, 201 8, pursuant to Rules 26, 33

and 34 of the Idaho Rules of Civil Procedure. Defendant reserves the right to supplement each

and every answer as discovery is undertaken during the course of this case.

GENERAL OBJECTIONS

l. Defendant objects to Plaintifi‘s Second Set of Interrogatories and Requests for

Production of Documents (hereafier, the “Discovery Requests”), to the extent that they are

DEFENDANT’S FIRST SUPPLEMENTAL ANSWERS AND RESPONSES TO PLAINTIFF GEM STATE
ROOFING INCORPORATED’S SECOND SET OF INTERROGATORIES AND REQUESTS FOR
PRODUCTION 0F DOCUMENTS, Page 1
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inconsistent with or purport to require obligations different from or in addition to those imposed

by the Idaho Rules of Civil Procedure.

2. Defendant objects to the Discovery Requests (and each of them) to the extent that

they seek premature discovery of any information in contravention of the Scheduling Order in this

case.

3. Defendant objects to the Discovery Requests (and each of them) to the extent that

they seek information in the possession, custody, or control of Plaintiff.

4. Defendant objects to the Discovery Requests (and each of them) to the extent that

they seek or call for the disclosure or production of information that is privileged or protected from

disclosure by the attorney-client privilege, the attorney work product doctrine, or any other

cggnizable privilegggy protection.

5. Defendant’s responses are provided prior to the completion of preparation for trial

of this matter. Defendant, therefore, reserves the right to rely on any facts, documents, or other

evidence which may hereafter develop or come to Defendant’s attention. These answers and

responses are based upon information presently known to Defendant and its attorneys. Defendant

reserves the right to supplement or amend both the answers and objections at any time prior to the

trial of this action.

SUPPLEMENTAL ANSWERS T0 INTERROGATORIES

INTERROGATORY NO. 20: Please identify each and every roofing project You have

bid on, solicited, or performed work on in Blaine County between October 2005 and the date of

these Discovery Requests by stating:

a. The address of the roofing project;

b. The customer(s) of each roofing project;

DEFENDANT‘S FIRST SUPPLEMENTAL ANSWERS AND RESPONSES T0 PLAINTIFF GEM STATE
ROOFING INCORPORATED’S SECOND SET OF INTERROGATORIES AND REQUESTS FOR
PRODUCTION OF DOCUMENTS, Page 2
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c. The date(s) You made such bid or solicitation, or performed such work;

d. All costs You incurred related to such project; and

e. All revenue You generated from such project.

ANSWER TO INTERROGATORY NO. 20: Please see the Invoices, Estimates, and Work

Orders from September 2010 to September 2018 provided herewith bates stamped as

DEFENDANT000086 — 00] l3.

FIRST SUPPLEMENTAL ANSWER TO INTERROGATORY N0. 20: UCI was not in

the business of providing roofing services in 2005. UCI did not solicit business in Blaine County

from the date of its formation, October 25, 201 1, to present. UCI has already identified the projects

it provided estimates for or completed in Blaine County, none of the projects were subject to the

Trademark Settlement A_g_r@m_en_t asflgngx G_em State Roofing Hailey. The work was either

warranty work or existing customers of UCI seeking additional services from UCI. None of the

work was solicited by UCI and none ofthe work violated the Trademark Settlement Agreement.

SUPPLEMENTAL RESPONSES TO REQUESTS FOR PRODUCTION OF
DOCUMENTS

REQUEST FOR PRODUCTION N0. 24: Please produce any and all documents that

support or relate in any manner to Your Response to lnterrogatory No. 20.

RESPONSE TO REQUEST FOR PRODUCTION NO. 24: Please see the documents

produced herewith bates stamped as DEFENDANT000086-001 13.

FIRST SUPPLEMENTAL RESPONSE TO REQUEST FOR PRODUCTION NO. 24:

Please see the documents produced herewith bates stamped as DEFENDANTOOO! 14-01 148.

DEFENDANT’S FIRST SUPPLEMENTAL ANSWERS AND RESPONSES TO PLAINTIFF GEM STATE
ROOFING INCORPORATED’S SECOND SET OF INTERROGATORIES AND REQUESTS FOR
PRODUCTION OF DOCUMENTS, Page 3
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DATED: April l7, 2019.

PICKENS COZAKos, ?.A.

By /s/ Terri Pickens Manweiler
Terri Pickens Manweiler, Ofthe Firm
Attorneys for Defendant

CERTIFICATE 0F SERVICE

l HEREBY CERTIFY that on April 17, 20] 9, l electronically served the foregoing

document using the iCourt E-File system, which sent a Notice of Electronic Filing to the following

persons:

Ryan T. McFarland U First Class Mail

McFarland Rittcr PLLC D Facsimile — 208.895.1270

P.O. Box 1335 U Hand Delivery

Meridian,_I_D_ 8_3__6_80_ E iCourts — gan@mcfarlandritter.com

/s/ Terri Pickens Manweiler

Terri Pickens Manweiler

DEFENDANT’S FIRST SUPPLEMENTAL ANSWERS AND RESPONSES TO PLAINTIFF GEM STATE
ROOFING INCORPORATED’S SECOND SET OF INTERROGATORIES AND REQUESTS FOR
PRODUCTION OF DOCUMENTS, Page 4
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From: Richard Reese <rreese@standardplumbing.com>

Sent: Saturday, June 04, 2016 11:09 PM

To: Romney Miles; bomanager@standardplumbing.com; tf@standardplumbing.com:

sv@standardp|umbing.com; bu@standardplumbing.com; Gem State Roofing

Subject: Asphalt Projects to Begin per bid

Gem State Roofing/Asphalt Maintenance and Paving:

Please begin on the following jobs per estimates 2817 at Standard Plumbing Supply Locations:

Yes - 145 North Curtis. Boise, ID 69020 Square feet.

Note: Please advise if this includes the fenced tenant area in the 69,020 square feet

Yes - 167 Eastland Drive. Twin Falls, ID. 32,250 Square Feet

Note: Please confirm wlth Miles Romney that the square footage is for our property.

Yes - 4319 Glenbrook Drive, Hailey, ID

Yes - 336 Overland Drive, Burley, ID

Completed projects will be paid with 10 business days.

Standard Plumbing Supply

P.o. Box 708490

Sandy, Ut 84070

Mlles Romney miles.romney@standardplumbing.com 801-233-2197 will assist in coordinating with the stores.

Thank you very much for your quotes and best wishes in successfully completing the projects.

Kind Regards,

Richard N. Reese

President

Standard Plumbing Supply Company.

Sent from my iPad
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From: Richard Reese <richard.reese@standardplumbing.com>

Sent: Wednesday. August 24, 2016 5:57 PM

To: ‘Miles Romney'

Subject: FW: Estimate 2973 from United Components Incorporated

Attachments: Drawing.pdf

From: Kerrie Kuhn [mallto:gemstaterooflng@aol.com]

Sent: Thursday, August 11, 2016 9:53 AM
To: rlchard.reese@standardplumbing.com

Subject: Re: Estimate 2973 from United Components Incorporated

Thank you,

Kerrie

———Original Message—-—
From: Richard Reese <richard.reese standard lumbin .com>

To: 'Kerrie Kuhn' <gemstateroofing@aol.com>
—Se'nt:'WediAug’10T2016 9:29 am

Subject: RE: Estimate 2973 from United Components Incorporated

Can you send me a diagram of where the repair would be?

Richard

From: Kerrie Kuhn [mailgo:gemstateroofingQagl.ggm|

Sent: Wednesday, August 10, 2016 9:25 AM
To: rreeseggtandardplumbingcom
Subject: Re: Estimate 2973 from United Components Incorporated

l corrected the estimate and resent to you. installed at 2-1/2" and compacted

Thank you.

Kerrie

----Origina| Messageu-n
From: Richard Reese <rreese@stand§rdglumbigg,com>
To: GEMSTATEROOFING <GEMSTATEROOF G AOL.COM>
Sent Tue, Aug 9. 2016 5:45 pm
Subject: Re: Estimate 2973 from United Components Incorporated

What thickness on the remove and repave?

Sent from my iPhone

Richard Reese

801-209-2800 mobile
801-233-4090 office direct
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L
From: Richard Reese <richard.reese@standardplumbing.com>

Sent: Thursday, August 25, 201 6 10:32 AM
To: ‘Miles Romney'; 'TF Store'

Cc: gemstateroofing@gmail.com

Subject: FW: Estimate 2973 from United Components Incorporated

Attachments: Est_2973_from_United_Components_lncorporated__4456.pdf

Please proceed at the lower bid price. Work with the store with as little disruption as possible and advise when

completed.

Thanks

Richard

From: Unlted Components Intofiwrated [mailto:rebly'fo@intult.com]

‘ w

Sent: Thursday, August 25, 2016 8:29 AM
To: rreese@standardplumbing.com

Subject: Estimate 2973 from United Components Incorporated

. DeanCustomer :

Please review the attached estlmate. Feel free to contact us if you have any questions.

We look forward to working with you.

Sincerely,

United Components Incorporated
208-338-9318

To view your estimate
Open the attached PDF file. You must have Acmbam geaderg installed to view the attachment.
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

GEM STATE ROOFING, INCORPORATED, Case No, CV01—18-13437

Plaintiff’ ORDER GRANTING PLAINTIFF’S

VS.
MOTION FOR SANCTIONS

UNITED COMPONENTS, INCORPORATED,
dba GEM STATE ROOFING

Defendant.

Following oral argument and a review 0f the matters on file herein,

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that Plaintiff’s Motion for

Sanctions is GRANTED in part as follows:

1. Defendant is prohibited from introducing any evidence, including but not limited

to any written or electronic communications, other than such evidence as Defendant has

produced t0 the Plaintiff prior to the date 0f this Order.

2. Within thirty (30) days of the entry 0f this Order, Defendant must produce 0r

make available t0 Plaintiff, or authorized representatives, for the purpose of allowing Plaintiff to

inspect, copy or make mirror image copies of, any and all communication data stored or accesses

by any 0f defendant’s personal 0r business-related electronic devices capable of creating 0r

receiving electronic mail 0r text messages, including but not limited t0 computers (desktop,

laptops and/or tablets), mobile 0r handheld devices such as cell phones, smartphones, personal

digital assistants (PDA), smartwatches, or electronic notebooks that Defendant 0r any 0f its

employees use 0r have used (“Electronic Devices”), any and all hard drives used in connection

ORDER GRANTING PLAINTIFF’S MOTION FOR SANCTIONS - 1

06/24/2019 09:11:53

Hoskins, Janet

Filed:

Fourth Judicial District, Ada County

Phil McGrane, Clerk of the Court

By: Deputy Clerk -
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ORDER GRANTING PLAINTIFF’S MOTION FOR SANCTIONS - 2 

with the Electronic Devices, and all login and password information necessary for Plaintiff to 

access Defendant’s email accounts and text messaging applications.  Defendant shall provide 

Plaintiff or its authorized representative(s) immediate access, during Defendant’s normal 

business hours, to any and all such Electronic Devices and hard drives, as well as the necessary 

information to successfully login to Defendant’s email accounts and its employees’ text 

messaging applications.  

3. Plaintiff may issue third party subpoenas to relevant Email Service Providers 

(ESP), or Internet Service Providers (ISP) as needed. 

4. Plaintiff and/or its authorized representatives shall hold all information obtained 

in its review of Defendant’s Electronic Devices and hard drives in strictest confidence, and 

Plaintiff may only use materials or communications that are relevant to the issue of Plaintiff’s 

damages in this matter.  Any and all mirror images of Defendant’s hard drives shall be returned 

to Defendant at the conclusion of this matter.  

5. The Court reserves its ruling on additional sanctions, including fees, costs and the 

requested inference that Plaintiff would have obtained the Blaine County jobs that Defendant 

(and its predecessor entity) obtained, until further proceedings or trial. 

 

IT IS SO ORDERED. 

 

______________________________________________________________________________ 
SAMUEL A. HOAGLAND      Date 
District Judge 
 

 

 

Signed: 6/24/2019 09:08 AM
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that 0n this_ day 0f June 2019, I caused to be served a true

copy of the foregoing ORDER GRANTING PLAINTIFF’S MOTION FOR SANCTIONS by the

method indicated below, and addressed t0 each 0f the following:

MCFARLAND RITTER PLLC
Ryan McFarland

PO Box 1335

Meridian, Idaho 83680

PICKENS COZAKOS, P.A.

Terri Pickens Manweiler

Shannon Pearson

398 S. 9th Street, Suite 240

Boise, ID 83701

D U.S. Mail, Postage Prepaid

D Hand Delivered

D Overnight Mail

D E-mail: ryan@mcfarlandritter.com

paralegal@mcfarlandritter.com

D iCourt

D Telecopy

D U.S. Mail, Postage Prepaid

D Hand Delivered

D Overnight Mail

D E-mail: terri@pickenslawboise.com

shann0n@pickenslawboise.com

D iCourt

D Telecopy

PHIL MCGRANE
Clerk 0f the District Court

ORDER GRANTING PLAINTIFF’S MOTION FOR SANCTIONS - 3

Signed: 6/24/2019 09:12 AM
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Terri Pickens Manweiler, ISB N0. 5828

Shannon Pearson, ISB No. 10027

PICKENS LAW, P.A.

398 S. 9th Street, Suite 240

P.O. Box 915

Boise, Idaho 83701

Telephone: 208.954.5090

Facsimile: 208.954.5099

terri@pickenslawboise.com

shannon@pickenslawboise.com

Attorneysfor Defendant

Electronically Filed

6/24/2019 2:43 PM
Fourth Judicial District, Ada County
Phil McGrane, Clerk of the Court

By: Nichole Snell, Deputy Clerk

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

GEM STATE ROOFING,
INCORPORATED,

Plaintiff,

V.

UNITED COMPONENTS,
INCORPORATED, dba GEM STATE
ROOFING,

Defendant.

Case No. CVOI-l 8—13437

DEFENDANT’S MOTION FOR
RECONSIDERATION AND MOTION
FOR PROTECTIVE ORDER

Defendant United Components, Incorporated, dba Gem State Roofing, by and through its

counsel ofrecord, Terri Pickens Manweiler ofthe firm Pickens Law, P.A., hereby moves this Court

under I.R.C.P. 1 1.2(b) and 26(0) for reconsideration of its June 24, 2019 Order Granting Plaintiff s

Motion for Sanctions.

This Motion is supported by the Memorandum in Support 0f Defendant’s Motion for

Reconsideration and Motion for Protective Order, Declaration 0f Terri Pickens Manweiler in

Support ofDefendant’s Motion for Reconsideration and Motion for Protective Order, and the

Declaration ofKerrie Kuhn in Support ofDefendant ’s Motionfor Reconsideration and Motionfor

Protective Order, each concurrently filed herewith.

DEFENDANT’S MOTION FOR RECONSIDERATION AND MOTION FOR PROTECTIVE ORDER, Page 1
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Oral argument is requested.

DATED: June 24, 2019.

PICKENS LAW, P.A.

By /s/ Terri Pickens Manweiler
Terri Pickens Manweiler, Of the Firm
Attorneys for Defendant

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on June 24, 2019, I electronically served the foregoing

document using the iCourt E-File system, which sent a Notice 0fElectronic Filing t0 the following

persons:

Ryan T. McFarland U First Class Mail

McFarland Ritter PLLC U Facsimile — 208.895. 1270

P.O. Box 1335 D Hand Delivery

Meridian, ID 83680 iCourts — ryan@mcfarlandritter.com

/s/ Terri Pickens Manweiler
Terri Pickens Manweiler

DEFENDANT’S MOTION FOR RECONSIDERATION AND MOTION FOR PROTECTIVE ORDER, Page 2

000474



Terri Pickens Manweiler, ISB N0. 5828

Shannon Pearson, ISB No. 10027

PICKENS LAW, P.A.

398 S. 9th Street, Suite 240

P.O. Box 915

Boise, Idaho 83701

Telephone: 208.954.5090

Facsimile: 208.954.5099

teni@pickenslawboise.com

shannon@pickenslawboise.com

Attorneysfor Defendant

Electronically Filed

6/24/2019 2:43 PM
Fourth Judicial District, Ada County
Phil McGrane, Clerk of the Court

By: Nichole Snell, Deputy Clerk

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

GEM STATE ROOFING,
INCORPORATED,

Plaintiff,

VS.

UNITED COMPONENTS,
INCORPORATED, dba GEM STATE
ROOFING,

Defendant.

Case No. CV01-1 8-13437

MEMORANDUM IN SUPPORT OF
DEFENDANT’S MOTION FOR
RECONSIDERATION AND MOTION
FOR PROTECTIVE ORDER

Defendant United Components Incorporated, dba Gem State Roofing (“UCI”) by and

through its attorney of record, Terri Pickens Manweiler of the firm Pickens Law, P.A., hereby

submits its memorandum in support of Defendant’s Motion for Reconsideration and Motion for

Protective Order. This Memorandum is supported by the Declaration 0f Terri Pickens Manweiler

in Support 0f Defendant’s Motion for Reconsideration and Motion for Protective Order

(“Manweiler Dec”) and the Declaration ofKerrz'e Kuhn in Support ofDefendant’s Motion for

Reconsideration and Motionfor Protective Order (“Kuhn Dec.”).

MEMORANDUM IN SUPPORT OF DEFENDANT’S MOTION FOR RECONSIDERATION AND MOTION
FOR PROTECTIVE ORDER, Page 1
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I. INTRODUCTION

Plaintiff Gem State Roofing, Inc. (“Plaintiff”) filed its Motion for Sanctions 0n May 30,

2019, oral argument was heard 0n June 19, 2019, Plaintiff issued its Proposed Order Granting

Motion for Sanctions and UCI submitted its redlined version 0f the Proposed Order Granting

Motion for Sanctions (Manweiler Dec, 1] 3, Exhibit A). On June 24, 2019, this Court signed

Plaintiff s proposed order. UCI seeks reconsideration of the Order Granting Plaintiff s Motion for

Sanctions (“Order”) and additionally seeks the issuance of a protective order as argued below.

II. LEGAL AUTHORITY AND ARGUMENT

1. MOTIONS FOR RECONSIDERATION.

A party may make motion for reconsideration of any interlocutory orders 0f the trial court

at any time before the entry of final judgment. The Idaho Rule of Civil Procedure states:

In General. A motion to reconsider any order 0f the trial court entered before

final judgment may be made at any time prior t0 0r Within 14 days after the

entry ofa final judgment. A motion to reconsider an order entered after the entry

of final judgment must be made Within 14 days after entry of the order.

I.R.C.P. 11.2(b)(1). Such reconsideration “usually involves new or additional facts, and a more

comprehensive presentation of both law and fact.” Coeur d ’Alene Mining C0. v. First Nat ’l Bank,

118 Idaho 812, 822, 800 P.2d 1026, 1036 (1990). However, “[a] motion for reconsideration need

not be supported by any new evidence or authority.” Fragnella v. Petrovich, 153 Idaho 266, 276,

281 P.3d 103, 113 (2012); see also Johnson v. N. Idaho College, 153 Idaho 58, 62, 278 P.3d 928,

932 (2012)(noting, Rule 11(a)(2)(B) [now 11.2(b)(1)] does not contain a new evidence

requirement). When deciding a motion for reconsideration, “the district court must apply the same

standard of review that the court applied When deciding the original order that is being

reconsidered.” Id.

MEMORANDUM IN SUPPORT OF DEFENDANT’S MOTION FOR RECONSIDERATION AND MOTION
FOR PROTECTIVE ORDER, Page 2
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The Order requires UCI t0 submit “all login and password information necessary for

Plaintiff t0 access UCI’s email accounts and text messaging applications” (Order, 1] 2) and t0

“provide Plaintiff or its authorized representatives immediate access. . .to any and all such

Electronic Devices and hard drives as well as the necessary information to successfully login t0

UCI’s email accounts and its employees” text messaging applications” (Order, fl 2). The Order

violates Idaho Rules 0f Civil Procedure 26(b)(1)(A), 34(b)(E), 37(6), Idaho Rules ofEVidence 502,

and Idaho Rule of Professional Conduct 1.6, as follows.

A. The Order Violates the Idaho Rules 0f Civil Procedure.

This Court’s Order Violates Idaho Rules of Civil Procedure 26(b)(1)(A), 34(b)(E), and

37(6) and should be reconsidered t0 comply with the Idaho Rules of Civil Procedure.

i. IRCP 26gbgglggA1.

The Order Violates Idaho Rule 0f Civil Procedure 26(b)(1)(A) Which provides for parties

to obtain discovery regarding any “nonprivileged matter that is relevant to any party’s claim 0r

defense” (emphasis added). The information Plaintiff will have access t0 is UCI’s attorney client

communications because UCI communicates With its attorneys Via e-mail. (Kuhn Dec., fl 9,

Manweiler Dec, 1] 6) Such communications are privileged under the Idaho Rules 0fEvidence 502

and Idaho Rules of Professional Conduct 1.6 and Plaintiff is not privy to review 0f such

information Without proper protection 0f the communications.

ii. IRCP 34gblgE).

The Order also Violates Idaho Rules of Civil Procedure 34(b)(E) Which provides that “A

party need not produce the same electronically stored information in more than one form”. The

Order provides Plaintiff access t0 at least eight devices ofUCI and UCI’S employees, such devices

Will have duplicative information and need not be subj ect t0 this Order.

MEMORANDUM IN SUPPORT OF DEFENDANT’S MOTION FOR RECONSIDERATION AND MOTION
FOR PROTECTIVE ORDER, Page 3
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iii. IRCP 37 e .

The Order violates Idaho Rule of Civil Procedure 37(6) which provides:

Failure t0 Provide Electronically Stored Information. Absent exceptional

circumstances, a court may not impose sanctions under these rules 0n a party

for failing to provide electronically stored information lost as a result 0f

routine, good-faith operation of an electronic information system.

(Emphasis added.)

As was stated numerous times in briefing and on the record in court, UCI does not keep

email records once a project is complete. It is UCI’s routine operation t0 delete emails once a

proj ect has been completed and the reason so many emails regarding McAlvain were provided is

because this is an ongoing project for UCI. Kuhn Dec, W 3-4. Further, Plaintiff’ s initial demand

letter dated June 22, 2018 did not provide that electronic communications needed t0 be preserved.

Kuhn Dea, 1N 7,8, Exhibit A. It has also been stated on the record numerous times that UCI is not

hiding emails 0r refusing t0 produce such emails, UCI simply does not have the emails Plaintiff is

looking for. Kuhn Dec, W 5-6.

Thus, sanctions should not be entered against UCI for its failure to keep electronic

communications. Additionally, until a mirror imaging search has been completed, there is n0

evidence that UCI was intentionally withholding emails from Plaintiff, so such sanctions are

premature.

B. The Order Violates Idaho Rules 0f Evidence

Idaho Rule 0f Evidence 502 provides:

A client has a privilege t0 refuse t0 disclose and to prevent any other person from

disclosing confidential communications made for the purpose of facilitating the

rendition ofprofessional legal services to the client which were made (1) between

the client or the client’s representative and the client's lawyer or the lawyer's

representative, (2) between the client’s lawyer and the lawyer's representative, (3)

among clients, their representatives, their lawyers, 0r their lawyers'

representatives, in any combination, concerning a matter of common interest, but
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not including communications solely among clients 0r their representatives when
n0 lawyer is a party to the communication, (4) between representatives 0f the

client or between the client and a representative 0fthe client, or (5) among lawyers

and their representatives representing the same client.

IRE 502(0) goes 0n t0 also provide that this privilege may be claimed by the client or for

the client through the client’s lawyer. IRE 502 provides certain exceptions to the attorney client

privilege, however none of the exceptions are applicable t0 this situation.

Allowing Plaintiffunsupervised and unfettered access t0 UCI’s email accounts, computers,

hard-drives, cell phones, text messages, and so 0n is a complete Violation ofUCI’S attorney client

privilege since the email communications with UCI’S attorney are contained in those accounts

Kuhn Dec, 1] 9, Manweiler Dec, fl 6.

C. The Order Violates the Idaho Rules 0f Professional Conduct.

The Idaho Rules of Professional Conduct provide that a lawyer shall make reasonable

efforts t0 prevent the inadvertent disclosure 0r unauthorized disclosure 0f, or unauthorized access

t0, information relating t0 the representations of a client. IRPC 1.6(c). It is the undersigned’s duty

to prevent unauthorized access by Plaintiff into UCI’S emails which contain attorney client

privilege. This Court’s Order attempts t0 circumvent the attorney-client privilege and should be

reconsidered and redrafted to protect such information.

2. MOTION FOR PROTECTIVE ORDER.

Idaho Rule 0f Civil Procedure 26(0) governs the granting of protective orders. The rule

states in relevant part:

(1) In General. A party or any person from whom discovery is sought may move
for a protective order in the court where the action is pending, 0r as an

alternative 0n matters relating t0 a deposition, in the court Where the deposition

will be taken. The motion must include a certification that the movant has in

good faith conferred 0r attempted to confer with other affected parties in an

effort to resolve the dispute Without court action. The court mav, for 200d
cause, issue an order t0 protect a partv 0r person from annovance,
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embarrassment, oppression, 0r undue burden 0r expense, including one

0r more of the following:

(A) forbidding the disclosure or discovery;

(B) specifying terms, including time and place, for the disclosure 0r

discovery;

(C) prescribing a discoverv method other than the one selected bv the

partv seeking discoverv;

(D) forbidding inquirv into certain matters, 0r limiting the scope 0f

disclosure 0r discoverv t0 certain matters;

(E) designating the persons Who may be present While the discovery is

conducted;

(F) requiring that a deposition be sealed and opened only 0n court order;

(G) requiring that a trade secret 0r other confidential research,

development, or commercial information not be revealed or be

revealed only in a specified way; and

(H) requiring that the parties simultaneously file specified documents 0r

information in sealed envelopes, to be opened as the court directs.

I.R.C.P. 26(0) (emphasis added).

Good cause exists for this Court t0 issue a protective order because UCI’s attorney client

privilege will be destroyed if Plaintiff is allowed unfettered access to UCI’S electronic

communications Without proper steps being taken to protect the privileged information.

UCI will comply With the electronic search ordered by this Court, but because good cause

exists, UCI seeks a protective order which requires (i) 24 hour advanced written notice to counsel

for UCI before the mirror imaging Will take place t0 allow UCI’s counsel t0 be present for any

mirror-imaging or access by Plaintiff to UCI’s electronic communications and (ii) the ability 0f

UCI’s counsel to ensure that all attorney—client communications remain privileged and exempt

from View 0f Plaintiff. Manweiler Dec, 1] 8. Alternatively, UCI requests a special master t0 be
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appointed to review any communications on UCI’s electronic devices for attorney client privilege

information and remove each such communication from the disclosure 0f information provided t0

Plaintiff. Manweiler Dec, 1] 9.

III.CONCLUSION

Based 0n the foregoing, UCI respectfully request this Court reconsider its Order 0n

Plaintiffs Motion for Sanctions and issue a Protective Order to ensure all attorney client

communications will remain privilege and exempt from View of Plaintiff.

DATED: June 24, 2019.

PICKENS LAW, P.A.

By /s/ Terri Pickens Manweiler
Terri Pickens Manweiler, Of the Firm
Attorneys for Defendant

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on June 24, 2019, I electronically served the foregoing

document using the iCourt E-File system, which sent a Notice 0fElectronic Filing t0 the following

persons:

Ryan T. McFarland U First Class Mail

McFarland Ritter PLLC U Facsimile — 208.895. 1270

P.O. Box 1335 D Hand Delivery

Meridian, ID 83680 E iCourts — ryan@mcfarlandritter.com

/s/ Terri Pickens Manweiler
Terri Pickens Manweiler
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Terri Pickens Manweiler, ISB N0. 5828

Shannon Pearson, ISB No. 10027

PICKENS LAW, P.A.

398 S. 9th Street, Suite 240

P.O. Box 915

Boise, Idaho 83701

Telephone: 208.954.5090

Facsimile: 208.954.5099

terri@pickenslawboise.com

shannon@pickenslawboise.com

Attorneysfor Defendant

Electronically Filed

6/24/2019 2:43 PM
Fourth Judicial District, Ada County
Phil McGrane, Clerk of the Court

By: Nichole Snell, Deputy Clerk

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

GEM STATE ROOFING,
INCORPORATED,

Plaintiff,

V.

UNITED COMPONENTS,
INCORPORATED, dba GEM STATE
ROOFING,

Defendant.

Case No. CVOI-l 8-13437

DECLARATION OF TERRI PICKENS
MANWEILER IN SUPPORT OF
DEFENDANT’S MOTION FOR
RECONSIDERATION AND MOTION
FOR PROTECTIVE ORDER

I, TERRI PICKENS MANWEILER make the following declaration pursuant to Idaho

Code § 9-1406:

1. I am the attorney of record for Defendant, and as such, I have personal knowledge

of the facts herein.

2. On June 20, 2019, Ireceived a copy of Mr. McFarland’s proposed Order Granting

Plaintiffs Motion for Sanctions.

3. Upon receipt, I redlined the proposed Order and the redlined proposed order was

submitted Via iCourts and email to Janet Hoskins. A true and accurate copy of the redlined

proposed order is attached hereto as Exhibit A.

DECLARATION OF TERRI PICKENS MANWEILER IN SUPPORT OF DEFENDANT’S MOTION FOR
RECONSIDERATION AND MOTION FOR PROTECTIVE ORDER, Page 1
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4. This Court entered Mr. McFarland’s order as drafted on June 24, 2019.

5. The Order allows for Plaintiff or Plaintiff’s agents to obtain login and password

information for all of UCI’s email accounts, text messages, phones, hard drives, etc.

6. I frequently email Kerrie Kuhn, office manager for UCI, at UCI’s email address.

7. Thus, the order allows for Plaintiff to access such accounts that contain attorney

client information.

8. UCI will comply with the mirror image search but require the undersigned to be

present for any mirror imaging and require attorney client information to be exempt from review

by Plaintiff.

9. Alternatively, UCI requests a special master t0 be appointed t0 review all

information prior t0 Plaintiff reviewing the information and to remove attorney client privileged

documentation from the documentation provided to Plaintiff.

CERTIFICATION

I declare under penalty of perjury pursuant to the law 0f the State of Idaho that the

foregoing is true and correct.

DATED: June 24, 2019.

/s/ Terri Pickens Manweiler
TERRI PICKENS MANWEILER

DECLARATION OF TERRI PICKENS MANWEILER IN SUPPORT OF DEFENDANT’S MOTION FOR
RECONSIDERATION AND MOTION FOR PROTECTIVE ORDER, Page 2
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on June 24, 2019, I electronically served the foregoing

document using the iCourt E—File system, which sent a Notice ofElectronic Filing to the following

persons:

Ryan T. McFarland D First Class Mail

McFarland Ritter PLLC U Facsimile — 208.895. 1270

P.O. Box 1335 U Hand Delivery

Meridian, ID 83680 E iCourts — wan@mcfarlandritter.com

/s/ Terri Pickens Manweiler
Terri Pickens Manweiler

DECLARATION OF TERRI PICKENS MANWEILER IN SUPPORT OF DEFENDANT’S MOTION FOR
RECONSIDERATION AND MOTION FOR PROTECTIVE ORDER, Page 3

000484



 
 
 
 
 
 

EXHIBIT A 

000485



McFarland Ritter PLLC
Ryan T. McFarland, ISB No. 7347

P.O. Box 1335

Meridian, ID 83680

Telephone: 208.895.1291

Facsimile: 208.895.1270

Email: ryan@mcfarlandritter.com

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

GEM STATE ROOFING, INCORPORATED,)
) Case No. CV01-18-13437

Plaintiff, )

) ORDER GRANTING PLAINTIFF’S
VS. ) MOTION FOR SANCTIONS

)

UNITED COMPONENTS, )

INCORPORATED, dba GEM STATE )

ROOFING )

)

Defendant. )

Following oral argument and a review of the matters on file herein,

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that Plaintiff’s Motion for

Sanctions is GRANTED in part as follows:

1. Defendant is prohibited from introducing any evidence, including but not limited

to any written or electronic communications, other than such evidence has Defendant has

produced t0 the Plaintiff prior to the date of this Order, 0n the issue 0f damages at trial in this

matter.

2. Within thirty (30) days of the entry of this Order, Defendant must produce or

make available t0 Plaintiff, for the purpose 0f allowing Plaintiff t0 make mirror image copies 0f,
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any and all electronic devices capable of creating or receiving electronic mail or text messages,

including but not limited t0 computers (desktop, laptops and/or tablets), mobile 0r handheld

devices such as cell phones, smartphones, personal digital assistants (PDA), smartwatches, or

electronic notebooks that Defendant or any 0f its employees use or have used (“Electronic

Devices”), any and all hard drives used in connection with the Electronic Devicesrafid—afl—legin

messagmg—appl—ieafiens. During Defendant’s normal business hours, and upon twentv-four (24)

hour notice t0 counsel for Defendant, Defendant shall provide Plaintiff or its authorized

representative(s)Waccess t0 any and all such Electronic Devices and hard drivesras

emplaWeH—mesW. Counsel for Defendant shall be present during the

review t0 provide proper login and access to the Electronic Devices, and further in order to

protect all attornev/client privileged information, as well as other privileged information as

protected by law.

3. Plaintiffmay issue third party subpoenas t0 relevant Email Service Providers

(ESP).

4. Plaintiff and/or its authorized representatives shall hold all information obtained

in its review of Defendant’s Electronic Devices and hard drives in strict confidence. Plaintiffs

may not reproduce, copv, or use anv information without first identifying which documents.

emails, etc. it believes falls within the Order t0 Compel, and after notifying counsel for

Defendants if its intent to do so. If any attornev/client privileged communications are obtained

during the review, counsel for Plaintiff shall immediately notify counsel for Defendant, then

protect that information in accordance with Idaho Rules and statute. Additionally, Plaintiffmay
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only use materials 0r communications that are relevant to the issue 0f Plaintiff’s damages in this

matter. Any and all mirror images of Defendant’s hard drives shall be returned t0 counsel for

Defendant at the conclusion of this matter.

5. The Court reserves its ruling on additional sanctions, including the requested

inference that Plaintiffwould have obtained the Blaine County jobs that Defendant (and its

predecessor entity) obtained, until Plaintiff completes its review of Defendant’s Electronic

Devices, hard drives, and email accounts.

6. The Court further reserves its ruling on Plaintiff’ s request for attorneys” fees and

costs until the conclusion of the matter.

DATED THIS day of June 2019.

By
The Honorable Samuel A. Hoagland

District Judge
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that 0n this_ day of June 2019, I caused to be served a true

copy of the foregoing ORDER GRANTING PLAINTIFF’S MOTION FOR SANCTIONS by the

method indicated below, and addressed t0 each 0f the following:

MCFARLAND RITTER PLLC D U.S. Mail, Postage Prepaid

Ryan McFarland D Hand Delivered

PO Box 1335 D Overnight Mail

Meridian, Idaho 83680 D E-mail: ryan@mcfarlandritter.com

paralegal@mcfarlandritter.com

D iCourt

D Telecopy

PICKENS COZAKOS, P.A. D U.S. Mail, Postage Prepaid

Terri Pickens Manweiler D Hand Delivered

Shannon Pearson D Overnight Mail

398 S. 9th Street, Suite 240 D E-mail: terri@pickenslawboise.com

Boise, ID 83701 shannon@pickenslawboise.com

D iCourt

D Telecopy

PHIL MCGRANE
Clerk of the District Court
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, [N AND FOR THE COUNTY OF ADA

GEM STATE ROOFING,
INCORPORATED,

Plaintiff,

vs.

UNITED COMPONENTS,
INCORPORATED,

Defendant.

Case No. CV01-18-13437

ORDER RESETTING HEARING

Due t0 the Court’s schedule and for good cause shown, it is hereby ORDERED that

Defendant’s Motion for Reconsideration and Motion for Protective Order hearing in this case

is hereby rescheduled t0 Tuesdav, Julv 9, 2019 at 4:00 pm.

SAMUEL A. HOAGLAND Date

District Judge

CERTIFICATE OF MAILING

I hereby certify that 0n

instrument to:

I served a true and correct copy of the within

Ryan McFarland

ryan@mcfarlandritter.com

Terri Pickens Manweiler

terri@pickenslawboise.com

ORDER RESETTING HEARING - PAGE 1

PHIL MCGRANE
Clerk of the District Court

By:

Deputy Court Clerk

Signed: 7/1/2019 01:54 PM

07/01/2019 14:45:45

Hoskins, Janet

Filed:

Fourth Judicial District, Ada County

Phil McGrane, Clerk of the Court

By: Deputy Clerk -

Signed: 7/1/2019 02:45 PM
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Electronically Filed

7/2/2019 1:05 PM
Fourth Judicial District, Ada County
Phil McGrane, Clerk of the Court

By: Lusina Heiskari, Deputy Clerk

McFarland Ritter PLLC
Ryan T. McFarland, ISB No. 7347

P.O. Box 1335

Meridian, ID 83680

Telephone: 208.895.1291

Facsimile: 208.895.1270

Email: ryan@mcfarlandritter.com

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

GEM STATE ROOFING, INCORPORATED, )

) Case No. CV01—18—13437
Plaintiff, )

) PLAINTIFF’S MEMORANDUM 1N
vs. ) OPPOSITION To DEFENDANT’S

) MOTION FOR RECONSIDERATION
UNITED COMPONENTS, INCORPORATED, )

)

)

)

)

dba GEM STATE ROOFING,
AND MOTION FOR PROTECTIVE
ORDER

Defendant.

PlaintiffGem State Roofing, Incorporated (“Gem State-Blaine”), by and through its

attorneys of record, McFarland Ritter PLLC, files this Memorandum in Opposition t0

Defendant’s Motion for Reconsideration and Motion for Protective Order.

I. INTRODUCTION

On the very same day this Court entered its Order Granting Plaintiff” s Motion for

Sanctions (“Order”), Defendant United Components, Incorporated (“UCI”) filed its Motion for

Reconsideration and Motion for Protective Order (“Motion t0 Reconsider”) t0 re-argue the same

facts this Court has already considered and ruled on. This Court should not grant UCI’S Motion

to Reconsider because UCI has provided this Court With n0 new factual 0r legal basis t0

PLAINTIFF’S MEMORANDUM IN OPPOSITION TO DEFENDANT’S
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reconsider its Order. The Motion t0 Reconsider is yet another effort by UCI t0 prevent Gem

State-Blaine from completing discovery and preparing for trial.

II. ARGUMENT

A. UCI Has Provided N0 Valid Basis For its Motion t0 Reconsider.

“A motion for reconsideration is a motion which allows the court — when new law is

applied to previously presented facts, When new facts are applied t0 previously presented law, 0r

any combination thereof— t0 reconsider the correctness 0f an interlocutory order.” Johnson v. N.

Idaho College, 278 P.3d 928, 932 (Idaho 2012). Here, UCI has presented n0 new facts and n0

new law for this Court to consider. Rather, UCI has only regurgitated the arguments it raised

(and the Court rej ected) in opposing Gem State-Blaine’s Motion t0 Compel and Motion for

Sanctions. “A rehash 0f arguments previously presented affords n0 basis for a revision 0f the

court’s order.” Sims v. Ellis, 972 F. Supp.2d 121 1, 1213 (D. Idaho 2013); see also In re Negrete,

183 B.R. 195, 197 (B.A.P. 9th Cir. 1995) (“Motions for reconsideration which merely revisit the

same issues already ruled upon by the trial court, 0r which advance supporting facts that were

otherwise available when the issues were originally briefed, will generally not be granted”)

UCI’S disagreement with this Court’s Orders t0 compel discovery and then impose sanctions

does not provide a valid basis for reconsideration. Accordingly, this Court should deny the

Motion to Reconsider.

B. The Motion t0 Reconsider is Both Excessive and an Unnecessary Distraction t0

the Remaining Issues in This Case.

UCI maintains that it has n0 documents. It is curious that UCI would work so hard to

prevent the Court and Gem State-Blaine from verifying this claim: if there are n0 documents,
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then there is nothing t0 hide. This Court’s Order requires UCI t0 provide Gem State-Blaine with

full access t0 UCI’S electronic devices and email accounts so as t0 verify UCI’S full and

complete responses to Gem State-Blaine’s discovery requests. Rather than promptly complying

with the Order so that discovery can finally be completed and both parties can prepare for trial in

less than five weeks, UCI has chosen t0 file a new motion. This new attempt to obstruct is a

continuation of a pattern:

(i)

(ii)

(iii)

(iV)

(V)

(vi)

(vii)

(viii)

Gem State-Blaine served its first set of discovery requests in September 2018;

When UCI refused to produce all responsive documents, Gem State-Blaine filed a

Motion t0 Compel;

Only a few days before the hearing 0n the Motion to Compel, UCI produced an

additional 1,000+ pages 0f discovery (having produced only about 100 pages

before then);

This Court granted Gem State-Blaine’s Motion t0 Compel 0n April 3, 2019.

In response t0 the Motion t0 Compel, UCI produced responses that were non-

responsive, stating that it “does not have an electronic record keeping system in

place t0 maintain . . . emails. . . . [N]0 additional documents exist ...”;

Gem State-Blaine filed its Motion for Sanctions, which was heard by the Court,

and granted from the bench, 0n June 19, 2019;

Thereafter, Gem State-Blaine and UCI submitted proposed orders t0 the Court.

The Court rejected UCI’S proposed order, and granted substantially all 0fGem
State-Blaine’s proposed Order; and

Rather than comply with the entered Order, UCI has filed this Motion for

Reconsideration.

C. The Order Does Not Violate any Idaho Rules 0f Procedure, Evidence 0r

Professional Conduct.

UCI claims that the Court Order violates the Idaho Rules of Civil Procedure, Evidence

and Professional Conduct. None of these rules, however, are violated:

1. Idaho Rule 0f Civil Procedure 26(b)(INA) — This Rule permits discovery of any

“nonprivileged matter that is relevant t0 any party’s claim 0r defense . .
.” None 0fGem State-

Blaine’s discovery requests seek discovery of privileged communications. The Order merely
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provides a way for Gem State-Blaine to review emails and text messages that UCI has

continuously refused to produce — emails and text messages regarding UCI’s work in Blaine

County.

On June 25, 2019, counsel for both parties attended the Pretrial Status Conference. The

Court asked counsel t0 work together t0 provide Gem State-Blaine access to the electronic

devices and all emails and text messages thereon, while protecting UCI’S attorney-client

privilege. Counsel for Gem State-Blaine immediately contacted a third party digital imaging

company t0 conduct the search 0f the electronic devices and perform a “privilege wash” t0

protect UCI’S attorney—client communications. UCI’S counsel appears t0 have agreed to this

protocol in principal, but as 0f the filing 0f this Opposition, n0 documents have been produced.

Affidavit 0f Ryan T. McFarland, at 1H} 2-3, Exh. A.

2. Idaho Rule of Civil Procedure 34(b)(2)(E)(iii) — UCI claims the Order violates

subsection (iii) 0f this Rule which provides that “a party need not produce the same

electronically stored information in more than one form.” This subsection is one of four

procedures that apply t0 producing electronically stored information; however, these procedures

are all contingent 0n the following introductory clause: “Unless otherwise stipulated 0r ordered

by the Court. .
..” I.R.C.P. 34(b)(2)(E) (emphasis added). The Order supersedes the rule, as the

rule allows.

3. Idaho Rule 0f Civil Procedure 37(6) — This Rule states that a court may not impose

sanctions for failing t0 provide electronically stored information “lost as a result 0f the routine,

good faith operation 0f any electronic information system.” No real sanctions have been entered

here — at this point, Gem State-Blaine has been granted access t0 UCI’S emails t0 verify whether
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emails have been withheld, intentionally, deleted, 0r lost in the good faith operation 0f UCI’S

business. UCI suggests that it had no duty t0 preserve electronic communications because Gem

State-Blaine did not specifically make such a request in its initial demand letter dated June 22,

2018. That argument is contrary t0 law. A duty t0 preserve electronically stored information

arises once one “knew 0r should have known that they were in possession 0f evidence relevant t0

pending litigation.” McCabe v. Gonzales, No. 1:13-CV-00435-CWD, 2015 WL 5679735, at *12

(D. Idaho Sept. 25, 2015) (citing Leon v. IDXSystems Corp, 464 F.3d 951, 956 (9th Cir. 2006));

see also Harmon v. United States by & through Bureau oflndian Affairs, N0. 4: 15-CV-00173-

BLW, 2017 WL 1115158, at *2 (D. Idaho 2017) (the obligation t0 preserve attaches when a

party knows 0r should reasonably know that the evidence is potentially relevant to litigation).

And as further explained in Voom HD Holdings LLC v. EchoStar Satellite LLC:

In Zubulake, the court stated that “[0]nce a party reasonably

anticipates litigation, it must suspend its routine document
retention/destruction policy and put in place a ‘litigation hold’ t0

ensure the preservation 0f relevant documents.” As has been

stated, “[I]n the world 0f electronic data, the preservation

obligation is not limited simply t0 avoiding affirmative acts of

destruction. Since computer systems generally have automatic

deletion features that periodically purge electronic documents such

as e-mail, it is necessary for a party facing litigation to take active

steps t0 halt that process.” (Convolve, Inc. v. Compaq Computer

Corp, 223 F.R.D. 162, 175—76 (S.D.N.Y.2004)). Once a party

reasonably anticipates litigation, it must, at a minimum, institute an

appropriate litigation hold t0 prevent the routine destruction 0f

electronic data.

Voom HD Holdings LLC v. EchoStar Satellite L.L.C., 93 A.D.3d 33, 41, 939 N.Y.S.2d 321, 328

(N.Y. App Div. 2012) (internal citations omitted). UCI had a duty t0 preserve electronically

stored information and put in place a litigation hold as soon as it reasonably anticipated

litigation, which occurred when it received Gem State-Blaine’s demand letter.
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4. Idaho Rule of Evidence 502 — UCI next claims that the Order violates the protections

afforded attorney-client communications. Gem State-Blaine is not seeking the disclosure 0f

privileged communications. Not only did UCI make this same argument in its proposed redlined

version of the Order which the Court previously rejected — but as stated above, the parties have

now agreed t0 a third-party imaging company performing a privilege wash t0 protect any

attorney-client communications from being inadvertently disclosed t0 Gem State-Blaine.

Accordingly, this obj ection is moot, and UCI’S Motion t0 Reconsider should be denied.

5. Idaho Rules 0f Professional Conduct 1.6(c) — UCI’S fifth and final claim 0f a rules

Violation is Idaho Rules of Professional Conduct 1.6(c) which provides that a lawyer shall make

reasonable efforts t0 prevent the inadvertent 01" unauthorized disclosure 0f, 0r unauthorized

access t0 information relating t0 its representation 0f a client. I.R.P.C. 1.6(c). UCI claims the

Order circumvents the attorney-client privilege and should be reconsidered and redrafted.

Neither the Order, nor Gem State-Blaine, are seeking the production and review 0f attorney-

client communications. Furthermore, as previously stated the parties’ agreement t0 have the third

party imaging company perform a privilege wash ensures that there will be n0 inadvertent or

unauthorized disclosure 0f such privileged communications.

III. CONCLUSION

For the foregoing reasons, Gem State-Blaine requests that this Court deny UCI’S Motion

t0 Reconsider.

DATED THIS 2nd day of July 2019.

By /s/ Ryan T. McFarland

Ryan T. McFarland, ISB No. 7347

Attorneys for Plaintiff
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 2nd day of July 2019, I caused to be served a true copy

0f the foregoing PLAINTIFF’S MEMORANDUM IN OPPOSITION TO DEFENDANT’S
MOTION FOR RECONSIDERATION AND MOTION FOR PROTECTIVE ORDER by the

method indicated below, and addressed t0 each of the following:

PICKENS COZAKOS, P.A.

Terri Pickens Manweiler iCOUYt CleCtroniC filing

Shannon Pearson

398 s. 9th Street, Suite 240

Boise, ID 83701

terri@pickenslawboise.com

shannon@pickenslawboise.com

/s/RVan T. McFarland

Ryan T. McFarland
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Electronically Filed

7/2/2019 1:05 PM
Fourth Judicial District, Ada County
Phil McGrane, Clerk of the Court

By: Lusina Heiskari, Deputy Clerk

McFarland Ritter PLLC
Ryan T. McFarland, ISB No. 7347

P.O. Box 1335

Meridian, ID 83680

Telephone: 208.895.1291

Facsimile: 208.895.1270

Email: ryan@mcfarlandritter.com

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

GEM STATE ROOFING, INCORPORATED,)
) Case N0. CV01-18-13437

Plaintiff, )

) AFFIDAVIT OF RYAN T.

vs. ) MCFARLAND IN SUPPORT OF GEM
) STATE ROOFING, INCORPORATED’S

UNITED COMPONENTS, INC. dba GEM ) OPPOSITION TO DEFENDANT’S
STATE ROOFING, ) MOTION TO RECONSIDER

)

Defendant. )

)

Ryan T. McFarland, being first duly sworn upon oath, deposes and says:

1. I am an attorney with the law firm 0f McFarland Ritter PLLC, counsel 0f record

for PlaintiffGem State Roofing, Incorporated (“Gem State-Blaine”) in the above referenced

matter. I make this Affidavit based upon my own personal knowledge.

2. Attached hereto as Exhibit A is a true and correct copy 0f an email exchange

between me and counsel for Defendant, dated June 27, 2019, regarding a proposed protocol for

copying Defendant’s email accounts.

3. As of the signing of this Affidavit, Ihave not received any emails.

AFFIDAVIT OF RYAN T. MCFARLAND IN SUPPORT OF GEM STATE
ROOFING, INCORPORATED’S OPPOSITION TO DEFENDANT’S MOTION
TO RECONSIDER - 1 000498



Further your affiant sayeth naught.

/

x
1

‘

1

R “f. McFarland

STATE 0F IDAHO )

) ss

County ofAda

I ( )QMmaDamVleV a Notary Public, do hereby certify

that 0n thisM day ofiMay—2019, personally appeared before me Ryan T. McFarland, who,

being by me first duly swor‘nwa'éclared that he ls an attorney 0f record for Gem State Roofing,
Incorporated 1n the foregoing action that he signed the foregoing document, and that the

statements therein contained are true.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal the

day and year in this certificate first above wri

flLflMs/va
JAYME BANNER
w“

NOTARY Puauc STATE 0F IDAHO ny
Public for Idaho

dCOMMISSION NUMBER 55229 R mg at
r j LO

__MY COMMISSION EXPIRES 7 26-202_3__ . .

My comm1551on explres: ’7 gala}
I I

AFFIDAVIT OF RYAN T. MCFARLAND IN SUPPORT OF GEM STATE
ROOFING, INCORPORATED’S OPPOSITION TO DEFENDANT’S MOTION
TO RECONSIDER - 2 000499



CERTIFICATE OF SERVICE

I HEREBY CERTIFY that 0n this 2nd day of July 2019, I caused to be served a true copy
of the foregoing AFFIDAVIT OF RYAN T. MCFARLAND IN SUPPORT OF GEM STATE
ROOFING, INCORPORATED’S OPPOSITION TO DEFENDANT’S MOTION TO
RECONSIDER by the method indicated below, and addressed to each of the following:

PICKENS COZAKOS, P.A.

Terri Pickens Manweiler

Shannon Pearson

398 S. 9th Street, Suite 240

Boise, ID 83701

terri@pickenslawboise.com

shannon@pickenslawboise.com

iCourt electronic filing

/s/RVan T. McFarland

Ryan T. McFarland

AFFIDAVIT OF RYAN T. MCFARLAND IN SUPPORT OF GEM STATE
ROOFING, INCORPORATED’S OPPOSITION TO DEFENDANT’S MOTION
TO RECONSIDER - 3 000500
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Rzan McFarland

From:

Sent:

To:

Cc:

Subject:

Terri Pickens Manweiler <Terri@pickenslawboise.com>

Thursday, June 27, 2019 11:50 AM
Ryan McFarland; Shannon Pearson

'Lori Hickman'; 'Shane Sawyer'

RE: Gem State Roofing v. UCI CV01 18 13437

Ryan and Shane,

lf | can work directly with Shane, lwill accommodate the email review.

Shannon and Ijust met with our clients. Here is the information you have requested.

1. There are three computers at UCI main office, only one of which is used for company business. It is a 2018

Windows 10 PC used by Kerrie Kuhn, the Office Administrator/Minority owner. The other two are previous

computers she used from 2011 and sometime after 2013, but are no longer being used for the business since

she got the new computer in 2018.

2. There are four telephones that are used for UCI as follows:

a.

b

c.

d

Kerrie, 208-941-4579, iPhone 85

Jeff, 208-941-7456, Android Samsung $10

Bob, 208-941-8317, iPhone 65

Andrew Hayden (employee), 208-901-0039, Android Duraforce PRO

3. The business has a Facebook page: Gem State Roofing, @GemStateRoofingUS

4. The company has zero laptops, tablets, iPads, smart watches, or any other electronic devices capable of

sending/receiving text messages or emails.

5. The company has four email accounts:

a.

b.

c.

d

gemstateroofina@aol.com

gemstateroofing@gmail.com

asghaultmaintenancegavingngail.com

unitedcomponentsinc@gmai|.com

For physical inspection of the phones and computers, we propose either July 1, 2, 8 or 9. If the email search with Shane

is sufficient, please advise and Shane and I can start that process immediately.

Thank you,

Te rri

Terri Pickens Manweiler, Esq.

Pickens Law, P.A.

398 S. 9‘“ Street, Ste. 240

Boise, Idaho 83702

(208) 954-5090 (office)

(208) 954-5099 (fax)

www.gickenslawboise.com
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CONFIDENTIALITY NOTICE: This e-mail message from Pickens Law, P.A., and is intended only for the named recipients. It contains information that may be

confidential, privileged, attorney work product, or otherwise exempt from disclosure under applicable law. lf you have received this message in error, are not a

named recipient, or are not the employee or agent responsible for delivering this message to a named recipient, be advised that any review, disclosure, use,

dissemination, distribution, or reproduction of this message or its contents is strictly prohibited.

From: Ryan McFarland <ryan@mcfarlandritter.com>

Sent: Tuesday, June 25, 2019 5:11 PM
To: Terri Pickens Manweiler <Terri@pickenslawboise.com>; Shannon Pearson <shannon@pickenslawboise.com>

Cc: 'Lori Hickman' <lori@mcfarlandritter.com>; 'Shane Sawyer' <Ssawyer@Stream|ineimaging.com>

Subject: RE: Gem State Roofing v. UCI CV01 18 13437

Terri,

I’m not sure we are in a position to do that yet because you have not yet told me how many computers/phones/other

devices, or what kind they are. That matters in terms of costs and in terms of equipment/personnel my guy will need to

bring. Here's whatI propose:

- We have retained Streamline Imaging (httD://www.streamlineimaqinq.com/) to assist us in getting the mirror

image copies. Streamline is a highly regarded imaging company and I believe will serve effectively and ethically

as a neutral here.
- If you will provide all of the email addresses and passwords, Shane from Streamline (cc’d here) can go in and

take mirror images of the email accounts. If you will further provide Shane a list of email addresses (presumably
just from your firm) that would denote attorney-client privileged communications, Shane can redact all such

emails from the eventual production before they ever get to me. Shane can ultimately produce a redacted set of

emails, and can also create a privilege log. Shane will produce copies of the emails (redacted), and the privilege

log to both of us. I will also agree to the claw back provisions of 26(b)(5)(B), in case something is missed. Under
this arrangement, I would not receive any attorney-client privileged communications.

- If you agree to this approach, we may be able to get most of the discovery completed without additional cost or

time to either of us. There may not be a need to image computers - or, if there is, we can agree on that in due
course after the emails are reviewed.

- The big outstanding thing I will certainly still need is copies of text messages. For that, I need to know how many
phones, and what make/models they are. I can get that information to Shane and we can schedule with you time

to make those images.

Please confirm whether you will agree to an initially providing email account log in info to Shane.

Thanks,

Ryan

Ryan McFarland

Legal Counsel

P.O. Box 1335

Meridian, ID 83642
p. 208.895.1291

c. 208.789.1643

f. 208.895.1270

mcfarlandritter.com

f1, McFARLANDORITTER
'

Imm’w

This e-mail message is intended only for named recipients. It contains information that may be confidential, privileged,

attorney work product, or otherwise exempt from disclosure under applicable law. If you have received this message in

error, are not a named recipient, or are not the employee or agent responsible for delivering this message to a named
recipient, be advised that any review, disclosure, use, dissemination, distribution, or reproduction of this message or its
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contents is strictly prohibited. Please notify me immediately if you have received this message in error, and delete the

message.

From: Terri Pickens Manweiler [mailto:Terri@pickenslawboise.com]

Sent: Tuesday, June 25, 2019 4:42 PM
To: Ryan McFarland <man@mcfar|andritter.com>; Shannon Pearson <shannon ickenslawboise.com>

Cc: 'Lori Hickman' <Iori@mcfarlandritter.com>

Subject: RE: Gem State Roofing v. UCI CV01 18 13437

Dear Ryan,

Per your request, l am responding to your correspondence regarding the electronic discovery search. Is there a day next

week that your third party computer analyst can meet me at the UCI office for the inspection/copying? | would provide

passwords and logins at that time to him or her only. lwould be there to safeguard any information that | deem to be

privileged. You are obviously welcome to be present as well, but I will not give you access to the electronic information

without a third party providing a layer of protection for privileged information. Given the Court’s comments this

afternoon, this is a very reasonable solution. If you feel like I have not given you enough access to the electronic

information, you can take it up with the Judge at the hearing scheduled for July 10.

Tell me what day works for your analyst and I will get you a list of all devices.

Thank you,

Terri

Terri Pickens Manweiler, Esq.

Pickens Law, P.A.

398 S. 9‘“ Street, Ste. 240

Boise, Idaho 83702

(208) 954-5090 (office)

(208) 954-5099 (fax)

www.gickenslawboise.com

CONFIDENTIALITY NOTICE: This e-mail message from Pickens Law, P.A., and is intended only for the named recipients. It contains information that may be

confidential, privileged, attorney work product, or otherwise exempt from disclosure under applicable law. If you have received this message in error, are not a

named recipient, or are not the employee or agent responsible for delivering this message to a named recipient, be advised that any review, disclosure, use,

dissemination, distribution, or reproduction of this message or its contents is strictly prohibited.
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Terri Pickens Manweiler, ISB N0. 5828

Shannon Pearson, ISB No. 10027

PICKENS LAW, P.A.

398 S. 9th Street, Suite 240

P.O. Box 9 1 5

Boise, Idaho 83701

Telephone: 208.954.5090

Facsimile: 208.954.5099

terri@pickenslawboise.com

shannon@pickenslawboise.com

Attorneysfor Defendant

Electronically Filed

7/3/201 9 4:33 PM
Fourth Judicial District, Ada County
Phil McGrane, Clerk of the Court

By: Amy King, Deputy Clerk

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

GEM STATE ROOFING,
INCORPORATED,

Plaintiff,

V.

UNITED COMPONENTS,
INCORPORATED, dba GEM STATE
ROOFING,

Defendant.

Case No. CVOI-l 8—13437

DEFENDANT’S MOTION FOR
PROTECTIVE ORDER REGARDING
THIRD PARTY SUBPOENAS

Defendant United Components, Incorporated, dba Gem State Roofing, by and through its

counsel of record, Terri Pickens Manweiler of the firm Pickens Law, P.A., hereby move this Court

pursuant to IRCP 26 for the entry 0f a protective order regarding the three subpoenas issued to

Defendant by Plaintiff.

This Motion is supported by the Memorandum in Support 0f Defendant’s Motion for

Protective Order Regarding Third Party Subpoenas and the Declaration 0f Terri Pickens

Manweiler in Support 0f Defendant’s Motion for Protective Order Regarding Third Party

Subpoenas, each concurrently filed herewith.

Oral argument is requested.

DEFENDANT’S MOTION FOR PROTECTIVE ORDER REGARDING THIRD PARTY SUBPOENAS, Page 1
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DATED; July 3, 2019.

PICKENS LAW, P.A.

By /s/ Terri Pickens Manweiler
Terri Pickens Manweiler, Of the Firm
Attorneys for Defendant

CERTIFICATE 0F SERVICE

I HEREBY CERTIFY that on July 3, 20 1 9, I electronically served the foregoing document
using the iCourt E-File system, which sent a Notice of Electronic Filing to tha following persons:

Ryan T. McFarland U First Class Mail

McFarland Ritter PLLC D Facsimile — 208.895. 1270

P.O. Box 1335 U Hand Delivery

Meridian, ID 83680 E iCourts — ryan@mcfarlandritter.com

/s/ Terri Pickens Manweiler
Terri Pickens Manweiler

DEFENDANT’S MOTION FOR PROTECTIVE ORDER REGARDING THIRD PARTY SUBPOENAS, Page 2
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Terri Pickens Manweiler, ISB N0. 5828

Shannon Pearson, ISB No. 10027

PICKENS LAW, P.A.

398 S. 9th Street, Suite 240

P.O. Box 915

Boise, Idaho 83701

Telephone: 208.954.5090

Facsimile: 208.954.5099

terri@pickenslawb0ise.com

shannon@pickenslawboise.com

Attorneysfor Defendant

Electronically Filed

7/3/201 9 4:33 PM
Fourth Judicial District, Ada County
Phil McGrane, Clerk of the Court

By: Amy King, Deputy Clerk

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

GEM STATE ROOFING,
INCORPORATED,

Plaintiff,

vs.

UNITED COMPONENTS,
INCORPORATED, dba GEM STATE
ROOFING,

Defendant.

Case No. CV01-1 8-13437

MEMORANDUM IN SUPPORT OF
DEFENDANT’S MOTION FOR
PROTECTIVE ORDER REGARDING
THIRD PARTY SUBPOENAS

Defendant United Components Incorporated, dba Gem State Roofing (“UCI”) by and

through its attorney of record, Terri Pickens Manweiler of the firm Pickens Law, P.A., hereby

submits its memorandum in support of Defendant’s Motion for Protective Order Regarding Third

Party Subpoenas. This Memorandum is supported by the Declaration 0f Terri Pickens Manwez'ler

z'n Support 0f Defendant’s Motion for Protective Order Regarding Third Party Subpoenas

(“Manweiler Dec.”).

I. INTRODUCTION

PlaintiffGem State Roofing, Inc. (“Plaintiff”) submitted t0 UCI a copy 0f three subpoenas

which Will be served Within seven days of today’s date. Manweiler Dec., 1] 2, Exhibit A. Plaintiff

is attempting to subpoena Google, LLC and Oath, Inc. (AOL) to provide all emails deleted from

MEMORANDUM IN SUPPORT OF DEFENDANT’S MOTION FOR PROTECTIVE ORDER REGARDING
THIRD PARTY SUBPOENAS, Page 1
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UCI’s email accounts between October 1, 2005 and June 30, 2019. Plaintiff also is attempting t0

subpoena Verizon for all text messages sent 0r received between UCI employees from October 1,

2005 through June 30, 2019.

Each subpoena seeks the discovery of attorney client privileged information, information

Which Plaintiff is not entitled. UCI has already complied with this Court’s order regarding a mirror

image search and Plaintiff is in possession of all non—privilege emails and communications it was

seeking by way of the Order for Sanctions. Manweiler Dec., W 4-5, Exhibits B & C. These three

subpoenas should be quashed, 0r in the alternative, a protective order be entered t0 once again,

protect against any attorney client information Which may be uncovered and given t0 Plaintiff as

a result of these subpoenas.

II. LEGAL AUTHORITY AND ARGUMENT

Idaho Rule of Civil Procedure 26(0) governs the granting 0f protective orders. The rule

states in relevant part:

(1) In General. A party or any person from Whom discovery is sought may move
for a protective order in the court Where the action is pending, 0r as an

alternative on matters relating to a deposition, in the court where the deposition

Will be taken. The motion must include a certification that the movant has in

good faith conferred 0r attempted t0 confer With other affected parties in an

effort to resolve the dispute without court action. The court mav, for 200d
cause, issue an order t0 protect a partv or person from annovance,

embarrassment, oppression, or undue burden 0r expense, including one
01' more 0f the following:

(A) forbidding the disclosure or discovery;

(B) specifying terms, including time and place, for the disclosure or

discovery;

(C) prescribing a discoverv method other than the one selected bv the

partv seeking discoverv;

(D) forbidding inquirv into certain matters, or limiting the scope of

disclosure 0r discoverv t0 certain matters;

MEMORANDUM IN SUPPORT OF DEFENDANT’S MOTION FOR PROTECTIVE ORDER REGARDING
THIRD PARTY SUBPOENAS, Page 2
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(E) designating the persons Who may be present While the discovery is

conducted;

(F) requiring that a deposition be sealed and opened only on court order;

(G) requiring that a trade secret or other confidential research,

development, 0r commercial information not be revealed 0r be

revealed only in a specified way; and

(H) requiring that the parties simultaneously file specified documents or

information in sealed envelopes, to be opened as the court directs.

I.R.C.P. 26(c) (emphasis added).

Good cause exists for this Court to issue a protective order because UCI’s attorney client

privilege Will be destroyed if Plaintiff is allowed t0 serve the Subpoenas upon Google, AOL, and

Verizon if the proper steps are not taken to protect the privileged information.

A. The Subpoenas Violate the Idaho Rules 0f Civil Procedure.

The three subpoenas Violate Idaho Rules of Civil Procedure 26(b)(1)(A), 34(b)(E), and

37(6) and should be reconsidered to comply With the Idaho Rules 0f Civil Procedure.

i. IRCP 26(b)(1)(A). The Subpoenas Violate Idaho Rule 0f Civil Procedure

26(b)(1)(A) Which provides for parties t0 obtain discovery regarding any “nonprivileged matter

that is relevant t0 any party’s claim or defense” (emphasis added). The information Plaintiff Will

have access to is UCI’S attorney client communications because UCI communicates with its

attorneys Via e-mail. Such communications are privileged under the Idaho Rules of Evidence 502

and Idaho Rules 0f Professional Conduct 1.6 and Plaintiff is not privy to review of such

information without proper protection of the communications.

ii. IRCP 34ngE). The Subpoenas also Violate Idaho Rules of Civil Procedure

34(b)(E) Which provides that “A party need not produce the same electronically stored information

in more than one form”. Plaintiffalready has the non—privileged emails and communications which

MEMORANDUM IN SUPPORT OF DEFENDANT’S MOTION FOR PROTECTIVE ORDER REGARDING
THIRD PARTY SUBPOENAS, Page 3
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were ordered to be turned over. The Subpoenas are duplicative and will provide Plaintiff access

t0 attorney client privileged information.

B. The Subpoenas Violate Idaho Rules of Evidence

Idaho Rule of Evidence 502 provides:

A client has a privilege t0 refuse t0 disclose and to prevent any other person from

disclosing confidential communications made for the purpose 0f facilitating the

rendition ofprofessional legal services t0 the client which were made (1) between

the client or the client’s representative and the client's lawyer or the lawyer's

representative, (2) between the client’s lawyer and the lawyer's representative, (3)

among clients, their representatives, their lawyers, or their lawyers'

representatives, in any combination, concerning a matter ofcommon interest, but

not including communications solely among clients 0r their representatives when
n0 lawyer is a party to the communication, (4) between representatives 0f the

client or between the client and a representative 0fthe client, or (5) among lawyers

and their representatives representing the same client.

IRE 502(0) goes 0n t0 also provide that this privilege may be claimed by the client or for

the client through the client’s lawyer. IRE 502 provides certain exceptions to the attorney client

privilege, however none of the exceptions are applicable t0 this situation.

Allowing Plaintiff t0 obtain access t0 the information sought in the Subpoenas will allow

Plaintiff access attorney client privilege information Which is a complete Violation 0f UCI’S

attorney client privilege since the email communications with UCI’S attorney are contained in

those accounts.

C. The Subpoenas Violate the Idaho Rules 0f Professional Conduct.

The Idaho Rules of Professional Conduct provide that a lawyer shall make reasonable

efforts t0 prevent the inadvertent disclosure 0r unauthorized disclosure 0f, or unauthorized access

t0, information relating t0 the representations of a client. IRPC 1.6(c). It is the undersigned’s duty

to prevent unauthorized access by Plaintiff into UCI’S emails which contain attorney client

privilege. Plaintiff’ s Subpoenas attempt t0 circumvent the attorney-client privilege and should not

MEMORANDUM IN SUPPORT OF DEFENDANT’S MOTION FOR PROTECTIVE ORDER REGARDING
THIRD PARTY SUBPOENAS, Page 4
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be allowed to be served. There is simply no other explanation for Plaintiff’s vigilant attempts to

get email communications beyond What has now already been provided voluntarily. The third

party specialist is holding back all attorney/client privileged communications, thus counsel for

Plaintiffs are seeking to obtain those emails Via subpoena. If that is not the case, then the request

is duplicative and the subpoenas are now moot. Either way, this Court must intervene and

determine what its true intent was when it signed the Order for Sanctions, because if it was t0 get

the unprivileged emails, that has already been accomplished. Otherwise, all 0f the rules and

privileges cited hereinabove apply and this Court is ordering Defendants to do more than is allowed

by law.

III. CONCLUSION

Plaintiff is abusing its subpoena power and circumventing the rules 0f civil procedure and

evidence by attempting t0 recover emails and communications Which contain attorney client

privilege information. Plaintiff already has the information it sought in its Motion to Compel and

Motion for Sanctions because UCI has fillly complied with the Court’s Order for Sanctions. In

spite of this, Plaintiff is yet again trying to get access to UCI’s privileged communications. Thus,

UCI respectfully request this Court enter a protective order with regard t0 the three subpoenas and

quash the subpoenas in their entirety.

DATED: July 3, 2019.

PICKENS LAW, P.A.

By /s/ Terri Pickens Manweiler
Terri Pickens Manweiler, Of the Firm
Attorneys for Defendant

MEMORANDUM IN SUPPORT OF DEFENDANT’S MOTION FOR PROTECTIVE ORDER REGARDING
THIRD PARTY SUBPOENAS, Page 5
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on July 3, 20 1 9, I electronically served the foregoing document
using the iCourt E-File system, which sent a Notice of Electronic Filing to the following persons:

Ryan T. McFarland U First Class Mail

McFarland Ritter PLLC U Facsimile — 208.895.1270

P.O. Box 1335 U Hand Delivery

Meridian, ID 83680 E iCoutts — ryan@rncfarlandritter.c0m

/s/ Terri Pickens Manweiler
Terri Pickens Manweiler

MEMORANDUM IN SUPPORT OF DEFENDANT’S MOTION FOR PROTECTIVE ORDER REGARDING
THIRD PARTY SUBPOENAS, Page 6
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Terri Pickens Manweiler, ISB N0. 5828

Shannon Pearson, ISB No. 10027

PICKENS LAW, P.A.

398 S. 9th Street, Suite 240

P.O. Box 915

Boise, Idaho 83701

Telephone: 208.954.5090

Facsimile: 208.954.5099

terri@pickenslawb0ise.com

shann0n@pickenslawboise.com

Attorneysfor Defendant

Electronically Filed

7/3/201 9 4:33 PM
Fourth Judicial District, Ada County
Phil McGrane, Clerk of the Court

By: Amy King, Deputy Clerk

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

GEM STATE ROOFING,
INCORPORATED,

Plaintiff,

V.

UNITED COMPONENTS,
INCORPORATED, dba GEM STATE
ROOFING,

Defendant.

Case N0. CV01-1 8-13437

DECLARATION OF TERRI PICKENS
MANWEILER IN SUPPORT OF
DEFENDANT’S MOTION FOR
PROTECTIVE ORDER REGARDING
THIRD PARTY SUBPOENAS

I, TERRI PICKENS MANWEILER make the following declaration pursuant to Idaho

Code § 9-1406:

1. I am the attorney of record for Defendant, and as such, Ihave personal knowledge

of the facts herein.

2. On July 3, 2019 I received a copy of three subpoenas Plaintiff intends to serve

within seven days of today’s date. True and accurate copies of the three subpoenas are attached

hereto as Exhibit A.

3. Plaintiff has already been given access to Defendant’s emails, text messages, and

communications, as ordered in this Court’s Order Granting Motion for Sanctions.

DECLARATION OF TERRI PICKENS MANWEILER IN SUPPORT OF DEFENDANT’S MOTION FOR
PROTECTIVE ORDER REGARDING THIRD PARTY SUBPOENAS, Page 1
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4. Plaintiff” s agent has conducted the mirror image search and Plaintiff is in the receipt

0f those search results. True and accurate copies 0f the emails t0 Plaintiff’s agent regarding the

mirror image search are attached hereto as Exhibit B.

5. As 0f today’s date, Plaintiff’s agent has successfully downloaded all 0f the emails

as set forth in this Court’s initial Order. See Exhibit C.

6. Plaintiff is in custody 0f all non-privileged communications, yet it seeks the

recovery of emails containing attorney client privilege information by way 0f the three subpoenas.

7. This request can only be interpreted as a blatant disregard for the attorney/client

privilege and Plaintiff’s attempt t0 circumvent the already approved and successfully completed

email download because the privileged emails were being protected.

8. The undersigned does not believe that this Court’s Order contemplated the issues

now arising with protected and privileged communications, thus this Court should reconsider its

Order and grant the protection orders accordingly.

9. These three subpoenas should be quashed, or a protective order should be entered

t0 protect Defendant’s attorney client privilege information.

CERTIFICATION

I declare under penalty of perjury pursuant t0 the law 0f the State of Idaho that the

foregoing is true and correct.

DATED: July 3, 2019.

/s/ Terri Pickens Manweiler
TERRI PICKENS MANWEILER

DECLARATION OF TERRI PICKENS MANWEILER IN SUPPORT OF DEFENDANT’S MOTION FOR
PROTECTIVE ORDER REGARDING THIRD PARTY SUBPOENAS, Page 2
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CERTIFICATE OF SERVICE

IHEREBY CERTIFY that 0n July 3, 2019, I electronically served the foregoing document
using the iCourt E-File system, which sent a Notice of Electronic Filing t0 the following persons:

Ryan T. McFarland D First Class Mail

McFarland Ritter PLLC U Facsimile — 208.895. 1270

P.O. BOX 1335 U Hand Delivery

Meridian, ID 83680 E iCourts — ryan@mcfarlandritter.com

/s/ Terri Pickens Manweiler
Terri Pickens Manweiler

DECLARATION OF TERRI PICKENS MANWEILER IN SUPPORT OF DEFENDANT’S MOTION FOR
PROTECTIVE ORDER REGARDING THIRD PARTY SUBPOENAS, Page 3
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McFARLANDORITTER

L...“ .. — :—'.—2

3 July 2019

VIA ICOURT

Terri Pickens Manweiler

Shannon N. Pearson

Pickens Cozakos, PA.
398 S. 9th Street, Ste. 240

Boise, ID 83701

Re: Gem State Roofing, Incorporated v. United Components, Incorporated,

dba Gem Stare Roofing - CV01-18—13437

Ms. Manweiler and Ms. Pearson,

Pursuant to Idaho Rule of Civil Pracedure 45(c)(2)(A), please see the enclosed

subpoenas, which will be served seven (7) days from today.

incerely,W”QM
yme anner

Paralegal

Enclosures

MCFARmNDRmER£0M P.0. Box 1335 MERIDIAN, IDAHO 83680 PARALEGAL®MCFARLANDRHT£RLOM P. 208.472.0953 F. 208.895.1270000517



McFarland Ritter PLLC
Ryan T. McFarland, ISB No. 7347
P.O. Box 1335

Meridian, ID 83680
Telephone: 208.895.1291

Facsimile: 208.895.1270

Email: ryan@mcfarlandritter.com

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

GEM STATE ROOFING, INCORPORATED,)
) Case No. CV01—1 8—1343?

Plaintiff, )

) SUBPOENA
vs. )

)

UNITED COMPONENTS, )

INCORPORATED, dba GEM STATE )

ROOFING, )

)

Defendant. )

)

The State 0f Idaho to: Google LLC

YOU ARE COMMANDED to produce or permit inspection and copying of the following

documents or objects, including electronically stored information, at the place, date and time

specified below: all emails deleted from the following Gmail accounts between October 1, 2005

and June 30, 2019, and the date(s) such emails were deleted: 1) gemstateroofingéi)gmail.com; 2)

asphaltmaintenancenaving@gmail.com; 3) unitedcomponentsinc@gmai1.com.

PLACE, DATE, TIME: On or before the later of July 3 1, 2019, or 15 days after service

hereof, produce electronic 0r hard copies of the above-requested information to Plaintiff’s

counsel at the email or mailing address set forth above.

SUBPOENA - 1 000518



You are further notified that ifyou fail to produce or permit copying or inspection as

specified above, you may be held in contempt of court and the aggrieved party may recover from

you the sum of $100 and all damages which the party may sustain by your failure to comply with

this subpoena.

gal
Dated this day of July, 2019.

By Order of the Court.

‘

'an McFarland, ISB No. 7347

ttomeys for Plaintiff
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McFarland Ritter PLLC
Ryan T. McFarland, ISB No. 7347
P.O. Box 1335

Meridian, ID 83680
Telephone: 208.895.1291

Facsimile: 208.895.1270

Email: ryan@mcfarlandritter.com

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

GEM STATE ROOFING, INCORPORATED,)
) Case No. CV01-18-13437

Plaintiff, )

) SUBPOENA
vs. )

)

UNITED COMPONENTS, )

INCORPORATED, dba GEM STATE )

ROOFING, )

)

Defendant. )

)

The State of Idaho to: Oath Inc.

YOU ARE COMMANDED to produce or permit inspection and copying of the following

documents or objects, including electronically stored information, at the place, date and time

specified below: all emails deleted from the following AOL email account between October 1,

2005 and June 30, 2019, and the date(s) such emails were deleted: gemstateroofing@aol.com.

PLACE, DATE, TIME: On or before July 31, 2019, produce electronic or hard copies of

the above-requested information to Plaintiff‘s counsel at the email or mailing address set forth

above.
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You are further notified that if you fail to produce or permit copying or inspection as 

specified above, you may be held in contempt of court and the aggrieved party may recover from 

you the sum of $100 and all damages which the party may sustain by yow- failure to comply with 

this subpoena. ·. ,l 

Dated this 1-day of July, 2019. 

By Order of the Court. 

By: 
~ t-17"---=-----:--:--::-:-::=a-;;;;.a;;;~~-- ---
R McFarland, ISB No. 734 7 
Aj orneys for Plaintiff 

SUBPOENA - 2 

You are filrther notified that if you fail to produce or permit copying or inspection as

specified above, you may be held in contempt of court and the aggrieved party may recover from

you the sum of $100 and all damages which the party may sustain by your failure to comply with

this subpoena.

Dated this g day of July, 2019.

f7

$46 McFarland, ISB’No. 7347

By Order of the Court.

omeys for Plaintiff

SUBPOENA - 2 000521



McFarland Ritter PLLC
Ryan T. McFarland, ISB No. 7347
P.O. Box 1335

Meridian, ID 83680
Telephone: 208.895.1291

Facsimile: 208.895.1270

Email: ryan@mcfar1andn'tter.com

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

GEM STATE ROOFING, INCORPORATEDJ
) Case No. CV01 48—13437

Plaintiff, )

) SUBPOENA
vs. )

)

UNITED COMPONENTS, )

INCORPORATED, dba GEM STATE )

ROOFING, )

)

Defendant. )

)

The State of Idaho to: Verizon

YOU ARE COMMANDED to produce or permit inspection and copying of the following

documents or objects, including electronically stored information, at the place, date and time

Specified below: all text messages sent or received from the following persons’ mobile telephone

numbers between October 1, 2005 and June 30, 2019: Kerrie Kuhn: 208-941-4579; Jeffery Flynn

208-941-7456; Robert Hayden 208-941—8317; Andrew Hayden 208-901 —0039.

PLACE, DATE, TIME: On or before SUM 3 ‘ Ehkaproduce electronic or hard copies of

the above-requested information to Plaintiffs counsel at the email or mailing address set forth

above.

SUBPOENA - 1 000522



You are fwther notified that if you fail to produce or permit copying or inspection as 

specified above, you may be held in contempt of court and the aggrieved party may recover from 

you the sum of $100 and all damages which the party may sustain by your failure to comply with 

this subpoena. 

Dated this 3d. day of July, 2019. 

By Order of the Comt. 

SUBPOENA - 2 

McFarland, ISB No. 7347 
)'ttomeys for Plaintiff 

You are fimher notified that if you fail to produce or permit copying or inspection as

specified above, you may be held in contempt of court and the aggrieved party may recover from

you the sum of $100 and all damages which the party may sustain by your failure to comply with

this subpoena.

Dated this 3 day of July, 2019.

By Order of the Court.

,4By: J;

7/
1/

7 w,”"
McFarland, ISB No. 7347

I]

ttomeys for Plaintiff

SUBPOENA - 2 000523
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Terri Pickens Manweiler

From: Terri Pickens Manweiler

Sent: Monday, July 1, 2019 3:41 PM
To: Shane Sawyer

Subject: RE: Gem State Roofing v. UCI CV01 18 13437

Shane,

Thank you.

The other two accounts are:

gemstateroofing@aol.com (username gemstateroofing), Kerrie Kuhn is the account owner, 208-941-4579, pw:

gemstateroofing@gmail.com Kerrie Kuhn is the account owner, 208—941—4579,-
Thank you,

Terri

Terri Pickens Manweiler, Esq.

Pickens Law, P.A.

398 S. 9t“ Street, Ste. 240

Boise, Idaho 83702

(208) 954-5090 (office)

(208) 954-5099 (fax)

www.pickenslawboise.com

CONFIDENTIALITY NOTICE: This e-mail message from Pickens Law, P.A., and is intended only for the named recipients. lt contains information that may be

confidential, privileged, attorney work product, or otherwise exempt from disclosure under applicable law. If you have received this message in error, are not a

named recipient, or are not the employee or agent responsible for delivering this message to a named recipient, be advised that any review, disclosure, use,

dissemination, distribution, or reproduction of this message or its contents is strictly prohibited.

From: Shane Sawyer <Ssawyer@Streamlineimaging.com>

Sent: Monday, July 1, 2019 3:38 PM
To: Terri Pickens Manweiler <Terri@pickenslawboise.com>

Subject: RE: Gem State Roofing v. UCI CV01 18 13437

Hi Terri,

To confirm, no one outside of myself and Paul Wiley or Cameron Lee in our Portland office will have access to this data

set.

| will forward the passwords below to Paul to begin the collection process.

Thankg

Shane
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From: Terri Pickens Manweiler <Terri@pickenslawboise.com>

Sent: Monday, July 1, 2019 3:18 PM
To: Shane Sawyer <Ssawver@Streamlineimaging.com>

Subject: RE: Gem State Roofing v. UCI CV01 18 13437

Hi Shane,

Please confirm that this information will not be conveyed to Mr. McFarland or anyone outside vour company.

lam still working on getting a couple of passwords, but you can start on these:

asphaltmaintenancepaving@gmail.com Kerrie Kuhn owns account, 208-941-4579-

unitedcomponentsinc@gmail.com Kerrie Kuhn owns account, 208—941—4579,-

lwill let her know you may be calling her.

Thank you,

Terri

Terri Pickens Manweiler, Esq.

Pickens Law, P.A.

398 S. 9t“ Street, Ste. 240

Boise, Idaho 83702

(208) 954-5090 (office)

(208) 954—5099 (fax)

www.pickenslawboise.com

CONFIDENTIALITY NOTICE: This e-mail message from Pickens Law, P.A., and is intended only for the named recipients. lt contains information that may be

confidential, privileged, attorney work product, or othenNise exempt from disclosure under applicable law. If you have received this message in error, are not a

named recipient, or are not the employee or agent responsible for delivering this message to a named recipient, be advised that any review, disclosure, use,

dissemination, distribution, or reproduction of this message or its contents is strictly prohibited.

From: Shane Sawyer <Ssawver@Streamlineimaging.com>

Sent: Monday, July 1, 2019 9:52 AM
To: Terri Pickens Manweiler <Terri@pickenslawboise.com>

Subject: RE: Gem State Roofing v. UCI CV01 18 13437

Good morning Terri,

We are set to move forward with collection. If you could send me the info listed below for each account that we are

collecting, l would greatly appreciate it. As | mentioned in my previous email, our forensic specialist Paul Wiley, may
need to reach out to your clients so it may be worth giving them a heads up that a call from a (503) number may be

coming their way to complete the collection process.

Name of account holder

Email address

Email password

Mobile phone number for account holder

PENN!“

Please don’t hesitate to give me a call or email if you have any questions or concerns.

Many thanks,
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Shane

Shane Sawyer
Streamline Imaging LLC
223 N. 6th St. Suite 45
Boise, ID 83702
208-424-3355 Main Office

208-850-4400 Direct

866-893—3335 Fax
www.streamlineimaging.com

.
K I. .9

_‘ 7",,— , w” x”.

CERTlFiED ADMINlSTRATOR
The ‘ of this " are ' ‘ J 4 far the J ad:- only. Ir

’ ’ '
Plan that may be confidential. Unless you are the named addressee oran

authorized deslgnee, you may not copy or use it, or disclose If to anyone else. Ifyau received It in enorr ' naflb us ' "
', and then ..' v, it.

From: Terri Pickens Manweiler <Terri@pickenslawboise.com>

Sent: Monday, July 1, 2019 8:56 AM
To: Shane Sawyer <Ssawver@$treamlineimaging.com>

Subject: RE: Gem State Roofing v. UCI CV01 18 13437

Shane,

When you are ready to start, and you have everything you need from Mr. McFarland, please let me know and | will work
with you to get accounts and passwords.

Thank you,

Terri

Terri Pickens Manweiler, Esq.

Pickens Law, P.A.

398 S. 9‘“ Street, Ste. 240

Boise, Idaho 83702

(208) 954-5090 (office)

(208) 954—5099 (fax)

www.pickenslawboise.com

CONFIDENTIALITY NOTICE: This e—mail message from Pickens Law, P.A., and is intended only for the named recipients. It contains information that may be

confidential, privileged, attorney work product, or otherwise exempt from disclosure under applicable law. If you have received this message in error, are not a

named recipient, or are not the employee or agent responsible for delivering this message to a named recipient, be advised that any review, disclosure, use,

dissemination, distribution, or reproduction of this message or its contents is strictly prohibited.

From: Shane Sawyer <Ssawyer@Stream|ineimaging.com>

Sent: Friday, June 28, 2019 3:28 PM
To: Ryan McFarland <man@mcfarlandritter.com>; Terri Pickens Manweiler <Terri@pickenslawboise.com>; Shannon

Pearson <shannon@pickenslawboise.com>

Cc: 'Lori Hickman' <lori@mcfarlandritter.com>

Subject: RE: Gem State Roofing v. UCI CV01 18 13437

Hello All,

Please see my response to item #4 below:
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There are two means of text message collection from modern mobile devices. The primary difference is which tool is

used to collect the data and the process surrounding the collection. For ease, I’ll refer to these as a Forensic or Non-
Forensic collection.

Forensic Collection: Typically this collection is the more robust and the data is collected using a product like Cellebrite,

FTK or EnCase. Additionally this collection is performed by a qualified and certified forensic examiner. This is also the

more expensive option and lines up the prior quotation I provided of potentially $3000 and $4000 depending on the size

of phones. The $10 and 85 are of particular note given that they may be of a large size and take a substantial period of

time to collect. According to my forensic examiners a phone with 75 GB’s of data can take up to 7 hours to collect in the

Cellebrite application. This collection certainly provides a more extensive ability to analyze the contents and logs of the

device.

Non-Forensic Collection: For the iPhone’s this is typically acquired via the creation of an iTunes backup and the

subsequent use of a tool called iExplorer. IExplorer then allows for PDF exports of all or specific conversations from that

backup. The output is quite conducive to bates style production in standard litigation. This is the most common phone
collection service l personally provide (given that | am not personally a forensic examiner). For Android phones; there

can be some additional challenges which the variable nature of the Android OS. However, the same process basically

applies. Ifl needed to collect the phones on-site you’d be looking at $300 per phone, if | can do the collection at my
office l could get the job done for $200 per phone. $1,200 for on—site collections and $800 to collect them at my office.

Let me know your thoughts and instructions.

Thank;
Shane

From: Ryan McFarland <ryan@mcfar|andritter.com>

Sent: Friday, June 28, 2019 2:33 PM
To: Shane Sawyer <Ssawver@Streamlineimaging.com>; 'Terri Pickens Manweiler' <Terri@pickenslawboise.com>;
'Shannon Pearson' <shannon@pickenslawboise.com>

Cc: 'Lori Hickman' <Iori mcfarlandritter.com>

Subject: RE: Gem State Roofing v. UCI CV01 18 13437

Thanks ail. Here are my thoughts:

1. Terri, I have no problem with you communicating to Shane directly (without copying me) the email account
login/password info. A|| other communications should copy me so we everyone is aware of what is happening.
For example (and not by way of limitation), if you ask Shane to do work outside the scope of whatI ask for, my
client should not be billed for that extra work. Also, I wish to know what email addresses or other privilege filters

you are asking Shane to insert prior to production.

Shane, the date range we are concerned with is October 2005-current.

3. The judge has ordered that my client has the right to a mirror image of the email accounts; so, Shane, can you
do an initial review of the email accounts and then give us an estimate of costs? If my client then decides, we can
then insert some search terms.

l"

4. Shane, what is the cost and mechanism to copy just text messages from the phones?
5. Terri, let’s get through the email accounts and texts, then we’ll decide whether to also do the full phones and

computers.

Thanks,

Ryan
Ryan McFarland

Legal Counsel

P.O. Box 1335
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Meridian, ID 83642
p. 208.895.1291

c. 208.789.1643
f. 208.895.1270

mcfarlandritter.com

f7; ‘McFARLANDORITTER
{nmh

This e-mail message is intended only for named recipients; It contains information that may be confidential, privileged,

attorney work product, or otherwise exempt from disclosure under applicable law. If you have received this message in

error, are not a named recipient, or are not the employee or agent responsible for delivering this message to a named
recipient, be advised that any review, disclosure, use, dissemination, distribution, or reproduction of this message or its

contents is strictly prohibited. Please notify me immediately if you have received this message in error, and delete the

message.

From: Shane Sawyer [mailto:Ssawver@Streamlineimagingxom]

Sent: Thursday, June 27, 2019 12:39 PM
To: Terri Pickens Manweiler <Terri@pickenslawboise.com>; Ryan McFarland <man@mcfarlandritter.com>; Shannon
Pearson <shannon@pickenslawboise.com>

Cc: 'Lori Hickman' <|ori mcfarlandritter.com>

Subject: RE: Gem State Roofing v. UCI CV01 18 13437

Hi Terri, Ryan and Shannon,

Iwould be happy to work directly with Terri to collect email data and perform the ”privilege wash" priorto production

of data to all parties.

Collection of four email boxes in their entirety can result in a large quantity of digital information, much of which is

usually unrelated to the matter in question. Typically in order to limit the amount of reviewable information we will use

an high volume indexing software, called Nuix, to essentially date cull and keyword search the total data set prior to load

to our Relativity platform for direct review of the potential production or privileged documents.

Would there be key terms or a date range that would be applicable in this case? Iwould expect that all parties would

need to agree to these terms and date ranges for us to use this strategy.

Alternatively, we can load the entirety of the collected emails to Relativity for review and exclusion of privileged

terms. The remainder could then be imaged, bates numbered and produced to all counsel. My concern with this

strategy would be with the cost involved to produce what l would guess could be a very substantial amount of

information. For example, we recently collected a single business yahoo account recently that equated to 24

compressed GB’s containing over 150,000 emails and attachments. If we were to load that data set directly into

Relativity for searching and bates numbered production, we would likely be looking at production costs of nearly

$5,000. However, by applying terms and date ranges via our Nuix tool, we were able to cut that down to only

approximately 2,500 emails and attachments for direct review and potential production within our Relativity

platform. Not including final production, that process was billed at approximately $1400 in accordance with our

standard pricing.

For everyone’s information l have included a general price sheet for the processes | refer to above, as well as a

Statement of Work document.
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| would greatly appreciate an email from both counsel’s confirming how we are to proceed with these collections and

how billing is to be handled. lam also available for a conference call or meeting if that would work best for all involved.

Many thanks,

Shane

Shane Sawyer
Streamline Imaging LLC
223 N. 6th St. Suite 45
Boise, ID 83702
208-424—3355 Main Office
208-850-4400 Direct

866-893-3335 Fax
www.streamlineimaging.com

V# .‘. . ._.A Vi!”'v

CERTIFIED ADMINSSTRATOR
The ‘ ‘ of this " are ’ ‘ J J far the 4 -dd. only. It

‘ ’ ’ '
lion that may be confidential. Unless you are the named addressee or an

authorized deslgnee, you may not copy or use it, or disclose it to anyone else. Ifyou received it In errorplease natiy us immediately and then destroy ll.

From: Terri Pickens Manweiler <Terri@pickenslawboise.com>

Sent: Thursday, June 27, 2019 11:50 AM
To: Ryan McFarland <rvan@mcfarlandritter.com>; Shannon Pearson <shannon@pickenslawboise.com>

Cc: 'Lori Hickman' <|ori@mcfarlandritter.com>; Shane Sawyer <Ssawver@Streamlineimaging.com>

Subject: RE: Gem State Roofing v. UCI CV01 18 13437

Ryan and Shane,

Ifl can work directly with Shane, I will accommodate the email review.

Shannon and ljust met with our clients. Here is the information you have requested.

1. There are three computers at UCI main office, only one of which is used for company business. It is a 2018

Windows 10 PC used by Kerrie Kuhn, the Office Administrator/Minority owner. The other two are previous

computers she used from 2011 and sometime after 2013, but are no longer being used for the business since

she got the new computer in 2018.

2. There are four telephones that are used for UCI as follows:

a. Kerrie, 208-941-4579, iPhone 85

b. Jeff, 208—941—7456, Android Samsung $10

c. Bob, 208—941-8317, iPhone 65

d Andrew Hayden (employee), 208-901—0039, Android Duraforce PRO

3. The business has a Facebook page: Gem State Roofing. @GemStateRoofingUS

4. The company has zero laptops, tablets, iPads, smart watches, or any other electronic devices capable of

sending/receiving text messages or_ emails.

5. The company has four email accounts:

a. gemstateroofing@aol.com

b. gemstateroofing@gmai|.com

c. asphaultmaintenancepaving@gmail.com
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d. unitedcomponentsinc@gmail.com

For physical inspection of the phones and computers, we propose either July 1, 2, 8 or 9. If the email search with Shane

is sufficient, please advise and Shane and l can start that process immediately.

Thank you,

Terri

Terri Pickens Manweiler, Esq.

Pickens Law, P.A.

398 S. 9th Street, Ste. 240

Boise, Idaho 83702

(208) 954-5090 (office)

(208) 954-5099 (fax)

www.pickenslawboise.com

CONFIDENTIALITY NOTICE: This e-mail message from Pickens Law, P.A., and is intended only for the named recipients. lt contains information that may be

confidential, privileged, attorney work product, or otherwise exempt from disclosure under applicable law. If you have received this message in error, are not a

named recipient, or are not the employee or agent responsible for delivering this message to a named recipient, be advised that any review, disclosure, use,

dissemination, distribution, or reproduction of this message or its contents is strictly prohibited.

From: Ryan McFarland <ryan@mcfarlandritter.com>

Sent: Tuesday, June 25, 2019 5:11 PM
To: Terri Pickens Manweiler <Terri@pickenslawboise.com>; Shannon Pearson <shannon@pickenslawboise.com>

Cc: 'Lori Hickman' <lori mcfarlandritter.com>; 'Shane Sawyer' <Ssawver@Streamlineimaging.com>

Subject: RE: Gem State Roofing v. UCI CV01 18 13437

Terri,

I’m not sure we are in a position to do that yet because you have not yet told me how many computers/phones/other

devices, or what kind they are. That matters in terms of costs and in terms of equipment/personnel my guy will need to

bring. Here’s what I propose:

— We have retained Streamline Imaging (http://www.streamlineimaqinq.coml) to assist us in getting the mirror

image copies. Streamline is a highly regarded imaging company and I believe will serve effectively and ethically

as a neutral here.
— If you will provide all of the email addresses and passwords, Shane from Streamline (cc’d here) can go in and

take mirror images of the email accounts. If you will further provide Shane a list of email addresses (presumably
just from your firm) that would denote attorney—client privileged communications, Shane can redact all such

emails from the eventual production before they ever get to me. Shane can ultimately produce a redacted set of

emails, and can also create a privilege log. Shane will produce copies of the emails (redacted), and the privilege

log to both of us. I will also agree to the claw back provisions of 26(b)(5)(B), in case something is missed. Under
this arrangement, I would not receive any attorney—client privileged communications.

- If you agree to this approach, we may be able to get most of the discovery completed without additional cost or

time to either of us. There may not be a need to image computers - or, if there is, we can agree on that in due
course after the emails are reviewed.

— The big outstanding thing I will certainly still need is copies of text messages. For that, I need to know how many
phones, and what make/models they are. I can get that information to Shane and we can schedule with you time

to make those images.

Please confirm whether you will agree to an initially providing email account log in info to Shane.

Thanks,

Ryan

Ryan McFarland
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Legal Counsel

P.O. Box 1335

Meridian, ID 83642
p. 208.895.1291

c. 208.789.1643
f. 208.895.1270

mcfarlandritter.com

‘

McFARLANDORITTER
'Imuh

This e-mail message is intended only for named recipients. It contains information that may be confidential, privileged,

attorney work product, or otherwise exempt from disclosure under applicable law. If you have received this message in

error, are not a named recipient, or are not the employee or agent responsible for delivering this message to a named
recipient, be advised that any review, disclosure, use, dissemination, distribution, or reproduction of this message or its

contents is strictly prohibited. Please notify me immediately if you have received this message in error, and delete the

message.

From: Terri Pickens Manweiler [mailto:Terri@pickenslawboise.com]

Sent: Tuesday, June 25, 2019 4:42 PM
To: Ryan McFarland <rvan@mcfar|andritter.com>; Shannon Pearson <shannon@pickenslawboise.com>
Cc: 'Lori Hickman' <|ori mcfarlandritter.com>

Subject: RE: Gem State Roofing v. UCI CV01 18 13437

Dea r Rya n,

Per your request, | am responding to your correspondence regarding the electronic discovery search. ls there a day next

week that your third party computer analyst can meet me at the UCI office for the inspection/copying? Iwould provide

passwords and logins at that time to him or her only. | would be there to safeguard any information that I deem to be

privileged. You are obviously welcome to be present as well, but l will not give you access to the electronic information

without a third party providing a layer of protection for privileged information. Given the Court’s comments this

afternoon, this is a very reasonable solution. If you feel like l have not given you enough access to the electronic

information, you can take it up with the Judge at the hearing scheduled for July 10.

Tell me what day works for your analyst and lwill get you a list of all devices.

Thank you,

Terri

Terri Pickens Manweiler, Esq.

Pickens Law, P.A.

398 S. 9‘“ Street, Ste. 240

Boise, Idaho 83702

(208) 954-5090 (office)

(208) 954-5099 (fax)

www.pickenslawboise.com

CONFIDENTIALITY NOTICE: This e-mail message from Pickens Law, P.A., and is intended only for the named recipients. It contains information that may be

confidential, privileged, attorney work product, or otherwise exempt from disclosure under applicable law. If you have received this message in error, are not a

named recipient, or are not the employee or agent responsible for delivering this message to a named recipient, be advised that any review, disclosure, use,

dissemination, distribution, or reproduction of this message or its contents is strictly prohibited.
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Terri Pickens Manweiler

From:

Sent:

To:

Cc:

Subject:

Hi Terri,

Shane Sawyer <Ssawyer@Streamlineimaging.com>

Wednesday, July 3, 2019 2:30 PM
Terri Pickens Manweiler

Ryan McFarland

Re: UCI Email downloads

You are correct; all emails have been collected successfully. We’ll move forward with secondary processing through
Nuix once we’ve confirmed with Mr. McFarland.

Thanks
Shane

Shane Sawyer

Streamline Imaging

208-424-3355

On Jul 3, 2019, at 12:11 PM, Terri Pickens Manweiler <Terri@pickenslawboise.com> wrote:

Hi Shane,

Is it correct that you have completed the initial download of my client’s email accounts? If so, please

make sure that every email to and from my domain @pickenslawboise.com is redacted and privileged.

Thank you,

Terri

Terri Pickens Manweiler, Esq.

Pickens Law, P.A.

398 S. 9‘“ Street, Ste. 240

Boise, Idaho 83702

(208) 954—5090 (office)

(208) 954-5099 (fax)

www.pickenslawboise.com

CONFIDENTIALITY NOTICE: This e—mail message from Pickens Law, P.A., and is intended only for the named recipients. It contains information
that may be confidential, privileged, attorney work product, or otherwise exempt from disclosure under applicable law. If you have received
this message in error, are not a named recipient, or are not the employee or agent responsible for delivering this message to a named recipient,

be advised that any review, disclosure, use, dissemination, distribution, or reproduction of this message or its contents is strictly prohibited.
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Electronically Filed

7/8/2019 4:27 PM
Fourth Judicial District, Ada County
Phil McGrane, Clerk of the Court

By: Austin Lowe, Deputy Clerk

McFarland Ritter PLLC
Ryan T. McFarland, ISB No. 7347

P.O. Box 1335

Meridian, ID 83680

Telephone: 208.895.1291

Facsimile: 208.895.1270

Email: ryan@mcfarlandritter.com

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

GEM STATE ROOFING, INCORPORATED,)
Plaintiff, ) Case No. CVO 1 - 1 8- 1 3437

VS. ) PLAINTIFF’S MEMORANDUM IN
UNITED COMPONENTS, ) OPPOSITION TO DEFENDANT’S
INCORPORATED, dba GEM STATE ) MOTION FOR PROTECTIVE ORDER
ROOFING, ) REGARDING THIRD PARTY

Defendant. ) SUBPOENAS
)

PlaintiffGem State Roofing, Incorporated (“Gem State-Blaine”), by and through its

attorneys 0f record, McFarland Ritter PLLC, files this Memorandum in Opposition t0

Defendant’s Motion for Protective Order Regarding Third Party Subpoenas.

I. INTRODUCTION

In filing this Motion for Protective Order, Defendant United Components, Incorporated,

dba Gem State Roofing (“UCI”) has taken its obstructionist, time-and-money—wasting litigation

“strategy” t0 an absurdity.

First: in the months after Gem State-Blaine served its discovery requests, UCI produced

only a token number of documents — and no emails.

Second: in the days just prior to the hearing 0n Gem State-Blaine’s Motion t0 Compel,

UCI produced 1,000+ pages 0f documents related to the Animal Shelter project. N0 emails

PLAINTIFF’S MEMORANDUM IN OPPOSITION TO DEFENDANT’S MOTION FOR
PROTECTIVE ORDER REGARDING THIRD PARTY SUBPOENAS - 1 000535



regarding any other proj ect were produced. This Court granted Gem State-Blaine’s Motion t0

Compel.

Third: in “response” t0 the Motion to Compel, UCI asserted it had no other documents,

and no emails, t0 produce.

Fourth: at the hearing on Gem State-Blaine’s Motion for Sanctions, this Court orally

ruled against UCI, ordering it t0 make “mirror-image” copies 0f its email accounts and computer

hardware available t0 Gem State-Blaine.

Fifth: rather than comply with the Court’s oral ruling, UCI attempted, Via email, t0

change the Court’s oral ruling. The Court rejected this effort and entered the Order Granting

Plaintiff” s Motion for Sanctions, reiterating the mandate that UCI make the “mirror-image”

copies available t0 Plaintiff. The Court’s Order also expressly allows Gem State-Blaine t0 “issue

third party subpoenas t0 relevant Email Service Providers.”

Sixth: rather than comply with the Court’s written ruling, UCI filed a Motion to

Reconsider that Ruling.

Seventh: in response to Gem State-Blaine’s compliance with this Court’s order by

providing notice of the issuance 0f third-party subpoenas, UCI has now filed this Motion for

Protective Order.

UCI’S conduct is outrageous. It has already lost the question 0f liability (0n summary

judgment). It has refused t0 produce emails. It has refused t0 comply with this Court’s Order t0

Compel. It initially refused t0 comply with this Court’s Order Granting Plaintiff’s Motion for

Sanctions. It is continuing t0 delay, obfuscate, and needlessly increase the cost 0f this litigation.

PLAINTIFF’S MEMORANDUM IN OPPOSITION TO DEFENDANT’S MOTION FOR
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PLAINTIFF’S MEMORANDUM IN OPPOSITION TO DEFENDANT’S MOTION FOR 
PROTECTIVE ORDER REGARDING THIRD PARTY SUBPOENAS - 3 

UCI’s Motion for Protective Order should be rejected out of hand, and UCI should be made to 

bear the full cost of its conduct.   

II. ARGUMENT 

A. UCI Has Not Met and Conferred On This Issue in Good Faith. 

Idaho Rule of Civil Procedure 26(c)(1) requires that the parties meet and confer in good 

faith before a Motion for Protective Order may be granted:  

A party or any person from whom discovery is sought may move 
for a protective order in the court where the action is pending. . . . 
The motion must include a certification that the movant has in 
good faith conferred or attempted to confer with other affected 
parties in an effort to resolve the dispute without court action. 

UCI’s counsel has made no effort to meet and confer regarding the third party subpoenas. 

Affidavit of Ryan T. McFarland in Support of Gem State Roofing, Incorporated’s Opposition to 

Defendant’s Motion for Protective Order Regarding Third Party Subpoenas filed concurrently 

herewith (“McFarland Aff.”), ¶ 2. Had Counsel attempted to meet and confer, it is likely that a 

resolution could have been achieved: such a resolution has been worked out regarding email 

production. UCI’s violation of this Rule, alone, justifies denying the Motion for Protective 

Order. 

B. The Court’s Order Granting Plaintiff’s Motion for Sanctions Specifically Allows 
the Third Party Subpoenas. 

On June 24, 2019, this Court entered the Order Granting Plaintiff’s Motion for Sanctions. 

That Order specifically allows Gem State-Blaine to “issue third party subpoenas to relevant 

Email Service Providers (ESP) or Internet Service Providers (ISP) as needed.” That is what the 

third party subpoenas that UCI is complaining of are. A “mirror-image” copy of email accounts 

may not reflect emails that have been permanently deleted, thus potentially allowing UCI to hide 
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intentional, bad faith destruction 0f evidence. That potential is heightened in this environment in

Which UCI, from September through June, refused to produce any emails (with the exception of

emails related to the Animal Shelter proj ect), claiming that none exist.

C. The Subpoenas D0 Not Seek Attorney-Client Privileged Emails, and are Not
Likely T0 Result in the Production 0f Any Such Emails.

The subpoenas at issue are not intended t0 get duplicative emails, 0r t0 get attorney-client

privileged emails — they are intended t0 unearth Whether any emails were deleted, and when. In

fact, the third—party subpoenasM unearth attorney—client privileged communications, unless

those communications were previously deleted. A11 the subpoenas request areM emails,

and there is no evidence that attorney—client privileged emails have been deleted from UCI’S

accounts.

D. UCI’s Actions are An Unjustifiable Waste 0f Time, Money and Attention.

This Court’s Order Granting Plaintiff’s Motion for Sanctions requires UCI t0 provide

Gem State-Blaine with full access t0 UCI’S electronic devices and email accounts so as t0 verify

UCI’S full and complete responses t0 Gem State-Blaine’s discovery requests. Rather than

promptly complying with the Order so that discovery can finally be completed and both parties

can prepare for trial in less than five weeks, UCI has chosen to file a second Motion for

Protective Order. UCI is acting like it has something to hide: its refusal to simply produce

documents in the first instance, and subsequent refusal to simply comply With the Court’s Orders

0n discovery (the Order Granting Motion t0 Compel and Order Granting Plaintiff’s Motion for

Sanctions), and instead file Motions t0 Reconsider and Motion for Protective Order are a waste

of time and resources, for UCI, for Gem State-Blaine, and for this Court — and all of this on the

eve 0f trial.
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PLAINTIFF’S MEMORANDUM IN OPPOSITION TO DEFENDANT’S MOTION FOR 
PROTECTIVE ORDER REGARDING THIRD PARTY SUBPOENAS - 5 

UCI has already lost on liability. All that is left to determine is the question of damages. 

Perhaps UCI is betting its chances for success on that issue on delay and obfuscation, but this 

Court should see through those tactics and reject them; otherwise, the tactics may work, to the 

unfair prejudice of Gem State-Blaine: 

- Contrary to the Declaration of Terri Pickens Manweiler in Support of Defendant’s 

Motion for Protective Order Regarding Third Party Subpoenas (“Manweiler Dec.”), neither Gem 

State-Blaine nor its counsel has received any e-mails (as of the filing of this Opposition) as 

ordered by the Court in its Order Granting Plaintiff’s Motion for Sanctions. The emails have 

been gathered by a third party, but are still being processed and screened for privilege and have 

not been turned over to the Plaintiff. McFarland Aff., ¶ 3. 

- Contrary to the Manweiler Dec., neither Gem State-Blaine nor its counsel have 

received any copies of any text messages. McFarland Aff., ¶ 4. 

- Contrary to the Manweiler Dec., no “mirror image search” has been performed on 

any of Defendants’ electronic devices. All that has happened is that UCI, after some delay, has 

provided email login and password information to a third party who is copying email accounts 

and screening them for privilege. McFarland Aff., ¶ 5. 

The Court’s order was entered on June 24, 2019. By UCI’s counsel’s own declaration, 

she waited until late in the day on Monday, July 1, to turn over the email account information to 

a third party. That happened on Monday afternoon before the 4th of July holiday. It takes time for 

the third party to access and download four entire email accounts, review them for privilege, and 

produce the documents. UCI’s delay is inexcusable and unfairly prejudicial, coming as it did just 
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one month before trial. This Motion is yet another in a series 0f delays that is unfairly prejudicial

and should not be countenanced by this Court.

III. CONCLUSION

For the foregoing reasons, Gem State-Blaine requests that this Court deny UCI’S Motion

for Protective Order.

DATED THIS 8th day of July 2019.

By /s/RVan T. McFarland

Ryan T. McFarland, ISB N0. 7347

Attorneys for Plaintiff

PLAINTIFF’S MEMORANDUM IN OPPOSITION TO DEFENDANT’S MOTION FOR
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 8th day of July 2019, I caused to be served a true copy

0f the foregoing PLAINTIFF’S MEMORANDUM IN OPPOSITION TO DEFENDANT’S
MOTION FOR PROTECTIVE ORDER REGARDING THIRD PARTY SUBPOENAS by the

method indicated below, and addressed t0 each of the following:

PICKENS COZAKOS, P.A.

Terri Pickens Manweiler icourt electronic filing

Shannon Pearson

398 s. 9th Street, Suite 240

Boise, ID 83701

terri@pickenslawboise.com

shannon@pickenslawboise.com

/s/Rvan T. McFarland

Ryan T. McFarland

PLAINTIFF’S MEMORANDUM IN OPPOSITION TO DEFENDANT’S MOTION FOR
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McFarland Ritter PLLC 
Ryan T. McFarland, ISB No. 7347 
P.O. Box 1335 
Meridian, ID 83680 
Telephone: 208.895.1291 
Facsimile: 208.895.1 270 
Email: ryan@mcfarlandritter.com 

Attorneys for Plaintiff 

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 

OF THE ST A TE OF IDAHO, IN AND FOR THE COUNTY OF ADA 

GEM ST A TE ROOFING, IN CORPORA TED, ) 
) 

Plaintiff, ) 
) 

VS. ) 

) 
UNITED COMPONENTS, INC. dba GEM ) 
STATE ROOFING, ) 

) 
Defendant. ) 

----- ----------- ) 

Case No. CV0 l-18-13437 

AFFIDAVIT OF RYANT. 
MCFARLAND IN SUPPORT OF GEM 
STATE ROOFING, INCORPORATED'S 
OPPOSITION TO DEFENDANT'S 
MOTION FOR PROTECTIVE ORDER 
REGARDING THIRD PARTY 
SUBPOENAS 

Ryan T. McFarland, being first duly sworn upon oath, deposes and says: 

1. I am an attorney with the law firm of McFarland Ritter PLLC, counsel ofrecord 

for Plaintiff Gem State Roofing, Incorporated ("Gem State-Blaine") in the above referenced 

matter. I make this Affidavit based upon my own personal knowledge. 

2. Counsel for United Components, Inc. dba Gem State Roofing has never contacted 

me about the proposed third party subpoenas, and has never talked to me about screening any 

potentially responsive documents for privilege. 

3. As of the s igning of this Affidavit, I have not received any emai ls following the 

Court's issuance of the Order to Compel or the Order Granting Plaintiff's Motion for Sanctions. 

AFFIDAVIT OF RYANT. MCFARLAND IN SUPPORT OF GEM STATE ROOFING, 
IN CORPORA TED'S OPPOSITION TO DEFENDANT'S MOTION FOR PROTECTIVE 
ORDER REGARDING THIRD PARTY SUBPOENAS - 1 

Electronically Filed
7/8/2019 4:27 PM
Fourth Judicial District, Ada County
Phil McGrane, Clerk of the Court
By: Austin Lowe, Deputy Clerk

McFarland Ritter PLLC
Ryan T. McFarland, ISB No. 7347

P.O. Box 1335

Meridian, ID 83680
Telephone: 208.895.1291

Facsimile: 208.895.1270

Email: ryan@mcfarlandritter.com

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

GEM STATE ROOFING, INCORPORATED,)
Case No. CV01 -18-1 3437

Plaintiff,

AFFIDAVIT OF RYAN T.

MCFARLAND IN SUPPORT OF GEM
STATE ROOFING, INCORPORATED’S
OPPOSITION TO DEFENDANT’S

VS.

UNITED COMPONENTS, INC. dba GEM
STATE ROOFING, MOTION FOR PROTECTIVE ORDER

REGARDING THIRD PARTY
Defendant. SUBPOENAS

vavvvvvvv

Ryan T. McFarland, being first duly sworn upon oath, deposes and says:

1. I am an attorney with the law firm of McFarland Ritter PLLC, counsel of record

for PlaintiffGem State Roofing, Incorporated (“Gem State-Blaine”) in the above referenced

matter. I make this Affidavit based upon my own personal knowledge.

2. Counsel for United Components, Inc. dba Gem State Roofing has never contacted

me about the preposed third party subpoenas, and has never talked to me about screening any

potentially responsive documents for privilege.

3. As 0f the signing 0f this Affidavit, I have not received any emails following the

Court’s issuance of the Order t0 Compel or the Order Granting Plaintiff s Motion for Sanctions.

AFFIDAVIT OF RYAN T. MCFARLAND IN SUPPORT OF GEM STATE ROOFING,
INCORPORATED’S OPPOSITION TO DEFENDANT’S MOTION FOR PROTECTIVE
ORDER REGARDING THIRD PARTY SUBPOENAS - l
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On information and belief, a third party service provider has obtained a copy of emails from

UCI’s accounts and is processing those for privilege and production, but I have not received

them.

4. Neither Gem State-Blaine nor its attorneys have obtained copies 0f any text

messages. To my knowledge, no copies of any text message have been obtained by the third-

party service provider.

S. To my knowledge, no “mirror image” cepy has been made of any 0f Defendants

computers, phones, 0r other devices.

Further your affiant sayeth naught.

J/

Uyan
T. McFarland

STATE OF IDAHO )

) ss

County ofAda )

I, Jayme Banner, a Notary Public, d0 hereby certify that 0n this
8H]

day 0f July 201 9,

personally appeared before me Ryan T. McFarland, who, being by me first duly sworn, declared

that he is an attorney of record for Gem State Roofing, Incorporated in the foregoing action, that

he signed the foregoing document, and that the statements therein contained are true.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal the

day and year in this certificate first above written.

D J4'

JAYME BANNER '

NOTARY PuaLlc-STATE OFIDAHO
Newt PUbhé for Idaho

COMMIsszow NUMBER 58229 ReSid g at: Nampay Canyon
MY COMMISSION EXPIRES ?-2s-2023

‘_ My commission expires: July 26, 2023

AFFIDAVIT OF RYAN T. MCFARLAND IN SUPPORT OF GEM STATE ROOFING,
INCORPORATED’S OPPOSITION T0 DEFENDANT’S MOTION FOR PROTECTIVE
ORDER REGARDING THIRD PARTY SUBPOENAS - 2
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this gnaw of July 2019, I caused to be served a true copy

ofthe foregoing AFFIDAVIT OF RYAN T. MCFARLAND IN SUPPORT OF GEM STATE
ROOFING, INCORPORATED’S OPPOSITION TO DEFENDANT’S MOTION FOR
PROTECTIVE ORDER REGARDING THIRD PARTY SUBPOENAS by the method indicated

below, and addressed to each of the following:

PICKENS COZAKOS, P.A.

Terri Pickens Manweiler

Shannon Pearson

398 S. 9‘“ Street, Suite 240

Boise, ID 83701

terri@pickenslawboise.com

shannon@gickenslawboise.com

iCourt electronic filing

/

V \
Ryfin T. McFarland

AFFIDAVIT OF RYAN T. MCFARLAND IN SUPPORT OF GEM STATE ROOFING,
INCORPORATED’S OPPOSITION TO DEFENDANT’S MOTION FOR PROTECTIVE
ORDER REGARDING THIRD PARTY SUBPOENAS - 3
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

GEM STATE ROOFING, Case No. CV01—18—13437

INCORPORATED,
Plaintiff, PROTECTIVE ORDER

V.

UNITED COMPONENTS,
INCORPORATED, dba GEM STATE
ROOFING,

Defendant.

THIS MATTER, having come before the Court 0n Defendant’s Motion for Protective

Order, a hearing being held on the matter 0n July 9, 2019, and the Court having good cause

therefore,

IT IS HEREBY ORDERED that Defendant’s Motion for Protective Order is GRANTED.

The Plaintiff is hereby directed to amend its subpoenas to Google and AOL t0 clearly identify that

only deleted emails are being sought, and all documents sought under the subpoenas shall be

delivered to the Court, not Plaintiff or Plaintiff’s Counsel. Once amended, Plaintiffmay issue said

subpoenas immediately.

DATED :

By
HONORABLE SAMUEL A. HOAGLAND
District Judge

PROTECTIVE ORDER, Page 1

Signed: 7/11/2019 03:58 PM

07/11/2019 16:12:37

Hoskins, Janet

Filed:

Fourth Judicial District, Ada County

Phil McGrane, Clerk of the Court

By: Deputy Clerk -
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CLERK’S CERTIFICATE 0F SERVICE

I HEREBY CERTIFY that on I electronically served the foregoing

document using the iCourt E-File system, which sent a Notice ofElectronic Filing to the following

persons:

Ryan T. McFarland U First Class Mail

McFarland Ritter PLLC U Facsimile — 208.895. 1270

P.O. Box 1335 U Hand Delivery

Meridian, ID 83680 iCourts — ryan@mcfarlandritter.com

Terri Pickens Manweiler U First Class Mail

Shannon N. Pearson D Facsimile

Pickens Law, P.A. D Hand Delivery

398 S. 9th Street, Suite 240 E iCOurtS — terrngpickenslawboise.com;

m5"annon ickenslawboise.comP.O. Box 915

Boise, ID 83701

CLERK OF THE COURT

PROTECTIVE ORDER, Page 2

Signed: 7/11/2019 04:12 PM
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

GEM STATE ROOFING, Case No. CV01—18—13437

INCORPORATED,
Plaintiff, ORDER

V.

UNITED COMPONENTS,
INCORPORATED, dba GEM STATE
ROOFING,

Defendant.

THIS MATTER, having come before the Court on Defendant’s Motion for

Reconsideration of this Court’s Order for Sanctions, a hearing being held 0n the matter 0n July 9,

2019, and the Court having good cause therefore,

IT IS HEREBY ORDERED that Defendant’s Motion for Reconsideration is GRANTED.

The Order shall specifically exclude all attorney/client privileged communications. Defendant

shall provide t0 the Court a copy of the Privilege Log prepared by Streamline Imaging, and the

emails identified in the Privilege Log shall not be produced t0 Plaintiff under the Order Granting

Plaintiff’ s Motion for Sanctions, unless so ordered by the Court following a motion and hearing.

DATED :

By
HONORABLE SAMUEL A. HOAGLAND
District Judge

ORDER, Page 1

Signed: 7/11/2019 04:00 PM

07/11/2019 16:13:38

Hoskins, Janet

Filed:

Fourth Judicial District, Ada County

Phil McGrane, Clerk of the Court

By: Deputy Clerk -
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CLERK’S CERTIFICATE 0F SERVICE

I HEREBY CERTIFY that 0n I electronically served the foregoing

document using the iCourt E-File system, which sent a Notice ofElectronic Filing to the following

pCI‘SOI'lSI

Ryan T. McFarland

McFarland Ritter PLLC
P.O. Box 1335

Meridian, ID 83680

Terri Pickens Manweiler

Shannon N. Pearson

Pickens Law, P.A.

398 S. 9th Street, Suite 240
P.O. Box 915

Boise, ID 83701

ORDER, Page 2

D
D
D

D
D
D
E

First Class Mail

Facsimile — 208.895. 1270

Hand Delivery

iCourts — ryan@mcfarlandritter.com

First Class Mail

Facsimile

Hand Delivery

iCOurtS — terrngpickenslawboise.com;

shannon@pickenslawboise.com

CLERK OF THE COURT

Signed: 7/11/2019 04:13 PM
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Electronically Filed

7/1 6/2019 4:46 PM
Fourth Judicial District, Ada County
Phil McGrane, Clerk of the Court

By: Lusina Heiskari, Deputy Clerk

McFarland Ritter PLLC
Ryan T. McFarland, ISB No. 7347

P.O. Box 1335

Meridian, ID 83680

Telephone: 208.895.1291

Facsimile: 208.895.1270

Email: ryan@mcfarlandritter.com

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

GEM STATE ROOFING, INCORPORATED,)
) Case No. CV01-18-13437

Plaintiff, )

) PLAINTIFF’S TRIAL BRIEF
vs. )

)

UNITED COMPONENTS, )

INCORPORATED dba GEM STATE )

ROOFING, )

)

Defendant. )

)

PlaintiffGem State Roofing, Incorporated (“Gem State”), by and through its attorneys of

record, McFarland Ritter PLLC, respectfully files its Trial Brief.

I. INTRODUCTION

Gem State commenced this action on July 20, 2018, seeking injunctive and monetary

relief as a result 0f Defendant United Component Inc.’s (“UCI”) breach 0f the terms of the

Trademark Settlement Agreement (the “TSA”) that Gem State and UCI’s predecessor - Gem

State Roofing & Asphalt Maintenance, Inc. (“Gem State-Boise”) - entered into in 2005. Both

parties filed motions for summary judgment, and following the March 19, 2019 hearing, this

PLAINTIFF’S TRIAL BRIEF - 1
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Court issued its Memorandum Decision and Order (“Order”) finding UCI liable for breach of the

TSA. Accordingly, the only remaining issues for trial are:

1. What is the proper relief for UCI’S breach of the TSA?

2. Has UCI infringed Gem State’s trademark rights?

3. What additional remedies should be granted t0 Gem State for UCI’S infringement of

Gem State’s trademark rights?

II. FACTS

A. Uncontested Facts

1. In 0r about August 1997, Rick Silvia filed a Certificate ofAssumed Business

Name with the Idaho Secretary 0f State declaring that he was operating Gem State under the

name “Gem State Roofing.” 1

2. Gem State has continuously operated its roofing business in Blaine County,

Idaho, since 1997.2

3. In or about July 1999, Gem State-Boise filed a Certificate ofAssumed Business

Name With the Idaho Secretary of State, declaring that it was operating its roofing and asphalt

business under the name “Gem State Roofing.”3

4. On April 8, 2002, Gem State file a corrected Application for Registration 0f its

“Gem State Roofing” trademark With the Idaho Secretary 0f State. The corresponding Certificate

of Registration for this trademark was issued May 2, 2002.

1 Bates N0. DEF000029; P1. Prop. Trial EXh. N0. 2; Affidavit 0f Rick Silvia in Support 0fGem State Roofing,
Incorporated’s Motion for Partial Summary Judgment filed February 6, 2019 (hereinafter the “Silvia Summary Judg.

Aff.”), 1] 2, Exh. A.

2 Silvia Summary Judg. Aff. 1] 3.

3 Bates No. DEF000030; P1. Prop. Trial Exh. No. 3; Affidavit of Ryan T. McFarland in Support ofGem State

Roofing, Incorporated’s Motion for Partial Summary Judgment filed February 6, 2019 (hereinafter the “McFarland

Summary Judg. Aff.”), 1] 5, Exh. D (J. Flynn Dep. Exh. 10).

PLAINTIFF’S TRIAL BRIEF - 2
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5. Since 1997, Gem State has continuously used the “Gem State Roofing” trade

name and trademark for its roofing business in Blaine County.

6. UCI (and its predecessor Gem State-Boise) operates its roofing and asphalt

business primarily in the Treasure Valley and Magic Valley areas in Idaho.4

7. Gem State-Boise obtained a Certificate 0f Registration for its “Gem State

Roofing” trademark on December 29, 2004.

8. In or about October 2005, Gem State and Gem State-Boise formally

acknowledged that because their business names were similar, and because they provided similar

services, there was a likelihood 0f confusion in the marketplace. As a result, Gem State and Gem

State-Boise entered into the TSA on 0r about October 19, 2005,5 Which requires, among other

things, the following:

1. Commencing immediately upon execution of this Agreement, Gem State Roofing &
Asphalt Maintenance, Inc., agrees that it will not advertise or solicit business in Blaine

County, including but not limited to by, as a non—exhaustive list of examples, telephone

directory advertising, radio or television advertising, billboards, flyers, signs, 0r by
making any indication, express or implied, that it performs services in Blaine County.

Radio or television advertising 0n a Boise or Twin Falls station that happens to reach

Blaine County is permissible so long as it does not state or imply that Gem State Roofing
8c ASphalt Maintenance, Inc., performs services in Blaine County. Gem State Roofing &
Asphalt Maintenance, 1110., may advertise in Twin Falls telephone directories which may
be distributed in Blaine County so long as it is not listed under any cities in Blaine

County, and does not state or imply that it performs services in Blaine County.

3. Gem State Roofing & Asphalt Maintenance, Inc., shall not perferm any services in Blaine

County except (i) warranty and maintenance work and repeat customer business for the

former customers listed in paxagraph 3(a), and (ii) work for a public entity in Idaho that is

4
P1. Prop. Trial Exh. No. 57 (M. Flynn Dep. 33:1-6)

;
McFarland Summary Judg. Aff. 1] 6, Exh. E.

5
P1. Prop. Trial Exh. Nos. 1, 57 (for Sett Agmt & M. Flynn Depo); J. Flynn Dep. Exh. 13; Silvia Summary Judg.

Aff. 1] 4, Exh. B; McFarland Summary Judg. Aff. 11 6, Exh. E (M. Flynn Dep. 34:13-24).

PLAINTIFF’S TRIAL BRIEF - 3
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put out for bid ameng qualified contractors. When doing work falling under these

exceptions, Gem State Reofing <52 Asphalt Maintenance, 1110., shall not display signs or

otherwise display the name, “Gem State Roofing,” 0r any phrase that is confusingly

similar, except that it may use a vehicle displaying the name, “Gem State Roefing,” so

long as the print is not larger, brighter, or in any way more prominent than that shown in

the photographs 0f the service vehicles attached hereto as Exh§bit C and incorporated

herein by this reference.

5. If either party receives a request for work that it is prohibited from performing under this

Agreement, it will direct the person or entity requesting thc Work t0 the other party.

9. In or about 201 1, Jeff Flynn dissolved Gem State-Boise and formed its successor

corporation, UCI. On 0r about October 25, 201 1, UCI’s Articles 0f Incorporation were filed With

the Idaho Secretary 0f State.6

10. On October 26, 201 1, UCI filed an Amendment 0f Certificate ofAssumed

Business Name for the “Gem State Roofing” business name. The Amendment removed Gem

State-Boise and added UCI as the entity doing business under the “Gem State Roofing” name.7

11. In December 2014, Gem State-Boise filed with the Idaho Secretary 0f State an

Application for Registration of Assignment 0f Trademark assigning its “Gem State Roofing”

logo to UCI.8

12. Beginning in or about 2010, UCI’s predecessor — Gem State-Boise — violated the

terms 0f the TSA by soliciting and performing roofing and asphalt jobs in Blaine County.9

13. In 0r about June 2016, Mr. Silvia saw some UCI employees working at a job site

in Hailey with their trucks parked nearby that displayed the “Gem State Roofing” logo. Mr.

6 Bates N0. DEF000042-000044; P1. Prop. Trial EXh. N0. 15; McFarland Summary Judg. Aff. 1H]
4- 5, Exhs. D, E (J.

Flynn Dep. 36:10-20, 37:16-3825, J. Flynn Dep. Exh. 20)

7 Bates N0. DEF00003 1, DEF000084; P1. Prop. Trial EXh. N0. 16; J. Flynn Dep. Exh. 24; McFarland Summary
Judg. Aff. 1] 4, EXh. C (J. Flynn Dep. 99:11-21).

8 Bates No. DEF0017, DEF000075; P1. Prop. Trial EXh. No. 17; J. Flynn Dep. EXh. 30; McFarland Summary Judg.

Aff. 1] 4, Exh. C (J. Flynn Dep. 43:18-22; 107:17-20).

9 Bates Nos. DEF00086-00091; P1. Prop. Trial Exh. Nos. 9-13; McFarland Summary Judg. Aff. 1] 4, Exh. C (J. Flynn

Dep. 84:17-87:10; 87:25-89z3; 89:5-90:13).
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Silvia took photographs 0f these UCI trucks and employees, and informed them they were

Violating the terms 0f the TSA by performing roofing work under the “Gem State Roofing”

trademark in Blaine County. 1°

14. Since 2016, UCI has continued to Violate the terms of the TSA by bidding 0n and

performing roofing jobs in Blaine County, including accepting a $256,784.00 roofing project in

2018 for the Wood River Valley Animal Shelter.
11

15. As this Court has already found, at n0 time did UCI (0r its predecessor, Gem

State-Boise) ever refer any Blaine County work t0 Gem State.”

16. The top result of a Google search performed in July, 2019 for “United

Components Inc. Idaho” identifies “United Components Inc.” as a “roofing contractor in Hailey,

Idaho.”13

B. Contested Facts

1. Gem State-Boise and UCI’s solicitation and performance of roofing jobs in Blaine

County caused Gem State t0 lose profits.”

2. Gem State’s trademark rights in “Gem State Roofing” are prior in right to UCI’s

in Blaine County, Idaho.

3. Documents produced pursuant t0 a third party subpoena from McAlvain

Construction, the contractor for the Wood River Valley Animal Shelter, show that UCI’S

1°
P1. Prop. Trial Exh. No. 7; Silvia Summ. Judg. Aff. 1] 5.

11 Bates Nos. DEF00006-00008, DEF00132, DEF00588, DEF00660, DEF01039; P1. Prop. Trial EXh. Nos. 32, 33,

34, 36, 37, 39, 40, 41, 42, 42 and 44; J. Flynn Dep. Eth. 49, 51, 53, 55, 56, 57 and 61; Mem. Decision and Order

filed Apr. 26, 2019, p. 18; McFarland Summ. Judg. Aff. 114, Exh. C (J. Flynn Dep. 107222-108217; 112:25-1 13:17;

114:9-115215; 115217-11624; 11626-18; 116223-117214; 12526-22; 12729-24; 12923-13025; 134:4-18; 135:19-

136:4; 13721-14; 139:2-13; 139215-24; 14026-17; 14121-20; 142211-23; 14526-16)

12 See Memorandum Decision and Order entered in this matter 0n 4/26/2019, at 18.

13
P1. Prop. Trial Exh. No. 55

14
P1. Prop. Trial Exh. No. 50; Affid. of Rick Silvia in Support of Pls. Motion for Sanctions Under Idaho Rule of

Civil Procedure 37(b), 1] 1, Exh. A.
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operations in Blaine County under the “Gem State Roofing” name created confusion as t0 Gem

State’s source 0r sponsorship 0f the project.”

III. ARGUMENT

A. Remedies for UCI’s Breach 0f the TSA.

1. Gem State is Entitled to Injunctive Relief.

Gem State is entitled to permanent injunctive relief as a result of UCI’s breach 0f the

TSA. “The granting 0r refusal of an injunction is a matter resting largely in the trial court’s

discretion. . . . An injunction will not issue unless the party against Whom relief is sought is

Violating, 0r threatens t0 Violate, some right of the party seeking the remedy.” Conley v.

Whittlesey, 985 P.2d 1127, 1135 (Idaho 1999) (internal citation omitted). This Court should

exercise its broad discretion and enter a permanent injunction because Gem State has prevailed

0n the merits, and because equity requires it. “For a permanent injunction t0 issue, the plaintiff

must prevail 0n the merits 0f his or her claim and establish that equitable relief is appropriate in

all other respects.” 42 Am. Jur. 2d Injunctions § 11. Here, Gem State has prevailed on the merits

0f its claim: as this Court found on summary judgment, the TSA is binding 0n UCI, and UCI has

breached it.

Principles 0f equity support entry of injunctive relief: “although injunctions are generally

seen as discretionary, there is authority for the View that a complainant is entitled to injunctive

relief as a matter 0f right on a clear showing that the acts complained of cause a material,

substantial, and irreparable injury to the complainant for Which there is no adequate remedy at

law.” 42 Am. Jur. 2d Injunctions § 14. As the Idaho Supreme Court has explained: “injunctions

should issue only where irreparable injury is actually threatened.” 0 ’Boskey v. First Fed. Sav. &

15
P1. Prop. Trial Exh. No. 38; J. Flynn Dep. Exh. No. 66.
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Loan Ass’n of Boise, 739 P.2d 301, 306 (Idaho 1987). Generally, when assessing the need for 

injunctive relief, courts apply a four-part inquiry, under which injunctive relief may be ordered 

where (1) the plaintiff has prevailed on the merits, (2) the plaintiff would suffer irreparable injury 

in the absence of injunctive relief, (3) the harm to the plaintiff would outweigh the harm to the 

defendants from an injunction, and (4) the injunction would not adversely affect the public 

interest. Joyce v. Town of Dennis, 720 F.3d 12 (1st Cir. 2013). This general principal is similar to 

the preliminary injunction standard in Idaho Rules of Civil Procedure 65(e), which provides for 

the entering of injunctive relief upon any of the following cases: 

(1) when it appears by the complaint that the plaintiff is entitled to 
the relief demanded, and that relief, or any part of it, consists of 
restraining the commission or continuance of the acts complained 
of, either for a limited period or perpetually; 
(2) when it appears by the complaint or affidavit that the 
commission or continuance of some act during the litigation would 
produce waste, or great or irreparable injury to the plaintiff; 
(3) when it appears during the litigation that the defendant is doing, 
threatening, procuring or allowing to be done, or is about to do, 
some act in violation of the plaintiff’s rights, respecting the subject 
of the action, and the action may make the requested judgment 
ineffectual[.] 

Each of these requirements are satisfied here:  

1. Gem State has prevailed on the liability issue, thus, “it appears . . . that the 

plaintiff is entitled to the relief demanded, and that relief . . . consist of restraining the 

commission or continuance of the acts complained of,” e.g., working in Blaine County in 

violation of the TSA. 

2. “[T]he . . . continuance of [UCI’s continued violation of the TSA by working in 

Blaine County] would produce . . . great . . . injury to the plaintiff.” Gem State will present 

evidence that UCI’s shoddy workmanship – done under Gem State’s “Gem State Roofing” 

trademark – has likely harmed Gem State’s reputation. Reputational damages are difficult to 
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calculate, permanent 0r very long-lasting, and may not be detected immediately. Reputational

damages, almost by definition, constitute irreparable and are properly the subj ect of injunctive

relief:

Reed has established a likelihood 0f irreparable harm. Continued

use of the mark in a confusingly similar manner will likely damage
Reed's reputation. . . .Reed likely will lose goodwill among
consumers if [his trademark] continues to be diluted by groups . . .

Whose name is confusingly similar. . . .

Herb Reed Enterprises, Inc. v. Monroe Powell's Platters, LLC, 842 F. Supp. 2d 1282, 1291 (D.

Nev. 2012). The very act 0f losing business, even in the absence 0f reputational damages, may

not be immediately apparent, but its effects may be long lasting and even fatal t0 a business.

Finally, UCI’S future breach 0f the TSA may also result in lost profits, which, as set forth below,

are difficult t0 calculate.

3. “[T]he defendant is doing . . . some act in Violation of the plaintiff’s rights [e.g.,

working in Blaine County in Violation 0f the TSA] . . . and the action may make the requested

judgment ineffectual.”

Should UCI protest that a permanent injunction is moot because it has exited Blaine

County and does not intend t0 return, this Court should 100k t0 the Idaho Supreme Court’s

decision in O’Boskey:

The Supreme Court warned: It is the duty of the courts t0 beware

0f efforts to defeat injunctive relief by protestations of repentence

and reform, especially When abandonment seems timed t0

anticipate suit, and there is probability of resumption.

O’Boskey v. First Fed. Sav. & Loan ASS ’n ofBoise, 739 P.2d 301, 306 (Idaho 1987). Given

UCI’s flagrant and long-term Violation 0f the TSA, this Court should enter a permanent

injunction requiring that UCI not conduct business in Blaine County.
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2. Gem State is Entitled t0 Money Damages.

Under Idaho law, damages from the Violation 0f a non-competition agreement (Which the

TSA fundamentally is) is arrived at by showing two things: (i) the plaintiff” s lost profits, and (ii)

the defendant’s corresponding gains:

The measure of damages for loss of profits is rarely susceptible of

accurate proof. Therefore, the law does not require accurate

proof with anv degree 0f mathematical certaintv. Anv claim 0f

damages for prospective loss contains an element of

uncertaintv, but that fact is not fatal t0 recoverv. The most

elementary conceptions ofjustice and public policy require that the

wrongdoer shall bear the risk 0f the uncertainty which his own
wrong has created. The party seeking t0 recover lost profits is

not required t0 obtain the testimonv 0f the customers allegedlv

lost as a result 0f the wrongdoer’s conduct. There only need be

sufficient evidence in the record to allow the jury t0 conclude that

the inference linking the wrongdoer’s conduct t0 the claimant’s

damages is more probable than the inference connecting such

loss t0 other factors. Factors that the jury may consider include

the claimant’s profits for a reasonable period prior t0 the breach 0f

the covenant not t0 compete, leaving it for the other party t0 show
that, by depression in trade 0r other causes, they would have been

less, the relationship between the increase in profits by the party

breaching the covenant and the losses sustained by the claimant

during the period 0f the breach, and all of the surrounding facts

and circumstances.

Saint Alphonsus Diversified Care, Inc. v. MRIAssocs., LLP, 334 P.3d 780, 790 (Idaho 2014)

(emphasis added; internal citation and quotations omitted). The fact that Gem State may not be

able t0 prove its amount 0f damages with mathematical certainty does not mean that Gem State

is not entitled t0 damages; the fact that there is uncertainty is a cost to be borne — literally — by

the wrongdoing defendant. So, for example, Gem State need not submit a customer’s testimony.

A11 that this Court must determine that it is more probable than not that Gem State 10st some

profit due to UCI’s breach of the TSA.
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At trial, Gem State will show that it lost profit at the same time UCI was earning profit

from its work in Blaine County. See Dunn v. Ward, 670 P.2d 59, 61—62 (Ct. App. 1983) (the

profits Which a defendant realized in Violation of an agreement may be considered, in evidence,

if shown to correspond, in Whole 0r in part, With the loss 0f plaintiff). Although this evidence

Will not establish an exact amount of damages, Idaho law does not require such precision t0

validate an award of damages. “The mere fact that it is difficult to arrive at an exact amount

of damages does not mean that damages may not be awarded; it is for the trier-of—fact t0 fix

the amount.” Timberline Drilling, Inc. v. Am. Drilling Corp, LLC, N0. CV O9-18-N—EJL-MHW,

2010 WL 11531293, at *7 (D. Idaho Mar. 17, 2010) (internal citations omitted). Indeed,

“[w]hen damages are sought for lost business profits, the amount 0f the loss must be proven With

reasonable certainty. ’Reasonable certainty’ does not require that damages be proved With

mathematical exactitude, but the evidence must be sufficient to take the damages out of the realm

of speculation. Damages also must be shown to be the proximate consequence 0f the defendant’s

actionable conduct.” Magic Valley Truck Brokers, Inc. v. Meyer, 982 P.2d 945, 95 1 (Idaho Ct.

App. 1999) (internal citations omitted).

Perhaps most importantly, Gem State Will produce evidence — as this Court already found

on summary judgment — that UCI never referred any work to Gem State, even though the TSA

required UCI t0 refer Blaine County work. While UCI will likely argue that some 0f the roofing

jobs it acquired in Blaine County were due to relationships With contractors, the fact that UCI did

not refer such work t0 Gem State constitutes very strong evidence that had UCI complied With its

referral obligations, Gem State could have obtained at least some 0f the jobs UCI wrongfully

performed in Blaine County.
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B. UCI Violated Gem State’s Trademark Rights.

Trademark rights in the United States are acquired by use, not by registration. Hydro-

Dynamics, Inc. v. George Putnam & C0., 811 F.2d 1470, 1473 (Fed. Cir. 1987) (citing

Armstrong C0. v. Nu-Enamel Corp, 305 U.S. 315, 334, 59 S.Ct. 191, 200, 83 L.Ed. 195

(1938); United States v. Steflens, 100 U.S. (10 Otto) 82, 92, 25 L.Ed. 550 (1879)). “It is

axiomatic in trademark law that the standard test 0f ownership is priority of use. T0 acguire

ownership 0f a trademark it is not enough t0 have invented the mark first 0r even t0 have

registered it first; the partv claiming ownership must have been the first t0 actuallv use the

mark in the sale 0f goods 0r services.” Brookfield Commc ’ns, Inc. v. W. Coast Entm ’t

Corp, 174 F.3d 1036, 1047 (9th Cir.1999) (emphasis added).

T0 establish common law trademark rights in a geographical area, the owner 0f the mark

has t0 be the first t0 use the mark in a particular area and must continue t0 so use the mark in

that area. Optimal Pets, Inc. v. Nutri-Vet, LLC, 877 F. Supp. 2d 953, 958—59 (C.D. Cal. 2012).

See also Halicki Films, LLC v. Sanderson Sales & Marketing, 547 F.3d 1213, 1226 (9th

Cir.2008) (citing Sengoku Works Ltd. v. RMC Int’l, Ltd, 96 F.3d 1217, 1219 (9th Cir.1996));

Idaho GolfPartners, Inc. v. TimberStone Mgmt., LLC, N0. 1:14-CV-00233-BLW, 2018 WL

1526004, at *5 (D. Idaho Mar. 27, 2018) (common law trademark rights extend only to the area

where a mark is known and recognized). The first to use a mark in an area is deemed the “senior”

user and it has the right t0 enjoin “junior” users from using confusingly similar marks in the

same industry and market within that area. Brookfield Commc ’ns, 174 F.3d at 1047. The

common law trademark owner must also establish continuing use 0f the mark, which “must be

maintained Without interruption.” Optimal Pets, 877 F. Supp. 2d at 959 (Citing Casual Corner

Assocs., Inc. v. Casual Stores ofNevada, Ina, 493 F.2d 709, 712 (9th Cir.1974); Hanginout, Inc.
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v. Google, Ina, 54 F. Supp. 3d 1109, 1121 (S.D. Cal. 2014) (trademark owner must establish

sufficient market penetration in a specified geographic area).

At trial Gem State Will establish through testimony and exhibits that it began using the

“Gem State Roofing” business name and trademark in Blaine County, Idaho in 1997, and that it

has continuously used the mark since then. Based on applicable trademark law, the fact that Gem

State’s state trademark registration for the “Gem State Roofing” mark expired in 2012 does not

extinguish or otherwise cancel its longstanding common law trademark rights in the “Gem State

Roofing” mark in Blaine County — the area where Gem State has operated continuously since

1997. Any rights UCI claims t0 have in its “Gem State Roofing” trademark are limited t0 the

geographical area where UCI, and its predecessor Gem State-Boise, continuously used the mark

— in the Treasure and Magic Valleys.

It is possible that UCI Will attempt t0 assert that it had prior rights t0 the “Gem State

Roofing” mark in Blaine County; indeed, there is one “proposal” for Blaine County work that

UCI has produced, dated 6/ 1 8/97, a few months before Gem State began using the trademark.

Should UCI make that argument, the Court should find that it does not trump Gem State’s

trademark rights, for the following reasons:

1. Though the property at issue was in Blaine, County, that proposal does not

evidence that UCI’s predecessor used the “Gem State Roofing” mark in Blaine County — only

that a proposal was sent t0 a prospective customer in Torrance, California, not Blaine County,

Idaho.

2. UCI cannot submit evidence that it actually did — 0r if it did, When it did — the

work in the proposal. At deposition, Jeffrey Flynn testified as follows:

Q. (BY MR. MCFARLAND) Sir, you have been handed what has

been marked as Exhibit 7 t0 this deposition. Do you see that?
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A. [BY JEFFREY FLYNN] I d0.

Q. And What is it?

A. That is a contract.

Q. Who is the contract between?

A. It looks like it was Conrad Thomas. And the work was done at

Venzon Jewelry in Hailey.

Q. And was the work done by Flynn, Inc.?

A. That is what the contract says, yes, on top of it.

Q. Do you remember this particular job?

A. Iremember something about it. Because I knew Dan Venzon.

He owned Venzon Jewelry there. And I do believe it was -- Ithink

it was a referral, if I remember. I don’t recall honestly. Iknow Dan
Venzon.

Q. Do you have any memory 0f working on this job yourself?

A. I don’t.

Q. You have called this a contract. Just below --

A. Actually, it is a bid. It not a contract until it is signed. It is a

proposal.

Q. D0 you know Whether this is your first job that you did in

Blaine County under Gem State Roofing?

A. I don’t recall.

Q. You can’t recall any that were before this; can you?

A. No.16

3. The doctrine of “tacking” prohibits allowing this proposal to trump Gem State’s

trademark rights. The Ninth Circuit explained this doctrine in Brookfield Commc ’ns, Inc. v. W.

Coast Entm ’t Corp, 174 F.3d 1036, 1047—49 (9th Cir. 1999):

[O]ur sister circuits have explicitly recognized the ability of

a trademark owner t0 claim priority in a mark based 0n the

first use date of a similar, but technically distinct, mark—but only

in the exceptionally narrow instance where the

previously used mark is ‘the legal equivalent of the mark in

question or indistinguishable therefrom’ such that consumers
‘consider both as the same mark.’ This constructive use theory is

known as “tacking,” as the trademark holder essentially seeks to

“tack” his first use date in the earlier mark onto the subsequent

mark. . .. The standard for “tacking,” however, is exceedingly strict:

16
P1. Prop. Trial Exh. N0. 56; J. Flynn Dep., at 67:5-68z24.
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‘The marks must create the same, continuing commercial

impression, and the later mark should not materially differ from or

alter the character of the mark attempted t0 be tacked.
’

The Federal Circuit, for example, concluded that priority in

“CLOTHES THAT WORK. FOR THE WORK YOU DO” could

not be tacked onto “CLOTHES THAT WORK” [because] the

shorter phrase was not the legal equivalent of the longer mark. The
Sixth Circuit held that “DCI” and “dci” were too dissimilar t0

support tacking. And the Trademark Board has rejected tacking in

a case involving “American Mobilphone” With a star and stripe

design and “American Mobilphone Paging” with the identical

design, as well as in a case involving “PRO—CUTS” and “PRO—
KUT.

In contrast t0 [these] cases which were close questions, the

present case is clear cut: “The Movie Buff” s Movie Store” and
“moviebuff.com” are very different, in that the latter contains three

fewer words, drops the possessive, omits a space, and adds “.com”

t0 the end. Because West Coast failed t0 make the slightest

showing that consumers View these terms as identical, we must

conclude that West Coast cannot tack its priority in “The Movie
Buff’ s Movie Store” onto “moviebuff.com.”

Id. at 1047-49. See also Quiksilver, Inc. v. Kymsta Corp, 466 F.3d 749, 759 (9th Cir.2006)

(district court erred in tacking “QUIKSILVER ROXY” onto “ROXY” because a reasonable jury

could easily conclude that “QUIKSILVER ROXY” and “ROXY” did not create the ‘same,

continuing commercial impression’ at the time the ‘ROXY’ brand was introduced). Here, Flynn

Inc.’s logo is quite distinguishable from UCI’s Gem State Roofing mark because of the

additional words “Flynn 1110., dba” and “& Asphalt,” and the different font and placement of the

words next to the logo. Because of these significant differences in the two marks, the Gem State

Roofing logo does not create the same, continuing commercial impression to the earlier mark.

Tacking, therefore, should not be allowed.

The federal statute that governs trademarks — also known as the Lanham Act — sets forth

the elements for a trademark infringement claim as follows:

PLAINTIFF’S TRIAL BRIEF - 14

000562



(1) Any person who, on or in connection with any goods or

services, or any container for goods, uses in commerce any word,

term, name, symbol, 0r device, 0r any combination thereof . ..

which—
(A) is likely to cause confusion, 0r t0 cause mistake, 0r t0

deceive as to the affiliation, connection, or association 0f such

person With another person, 0r as t0 the origin, sponsorship, 0r

approval of his 0r her goods, services, 0r commercial activities by
another person

shall be liable in a civil action by any person Who believes that he

or she is 0r is likely t0 be damaged by such act.

15 U.S.C. § 1125(a)(1)(A). Courts consider eight factors to determine if there is a likelihood of

confusion: (1) strength 0f the mark, (2) proximity of the goods, (3) similarity of the marks, (4)

evidence 0f actual confusion, (5) marketing channels used, (6) type 0f goods and the degree 0f

care likely t0 be exercised by the purchaser, (7) defendant’s intent in selecting the mark, and (8)

likelihood of expansion 0f the product lines. AMF Inc. v. Sleekcraft Boats, 599 F.2d 341, 348—49

(9th Cir.1979). However, a court “need not address all eight factors, nor must the plaintiff

establish that each weighs in its favor to establish a likelihood of confusion.” Hanginout, Inc. v.

Google, Ina, 54 F. Supp. 3d 1109, 1125 (SD. Cal. 2014); see also NetworkAutomation, Inc. v.

Advanced Sys. Concepts, Ina, 638 F.3d 1137, 1145 (9th Cir. 201 1) (“The Sleekcraft factors are

intended as an adaptable proxy for consumer confusion, not a rote checklist”); Dreamwerks

Prod. Grp., Inc. v. SKG Studio, 142 F.3d 1127, 1129 (9th Cir.1998) (“The factors should not be

rigidly weighed; we do not count beans.”); Eclipse Assoc. Ltd. v. Data Gen. Corp, 894 F.2d

1114, 1118 (9th Cir.1990) (“These tests were not meant t0 be requirements or hoops that a

district court need jump through t0 make the determination”). “A determination may rest 0n

only those factors that are most pertinent to the particular case before the court, and other

variables besides the enumerated factors should also be taken into account based 0n the
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particular Circumstances.” Rearden LLC v. Rearden Commerce, Ina, 683 F.3d 1190, 1209 (9th

Cir. 2012) (internal citations omitted).

At trial Gem State Will establish through testimony and exhibits that UCI’s (and its

predecessor Gem State-Boise) use of the “Gem State Roofing” trademark and trade name in

connection With its soliciting and performing roofing jobs in Blaine County is likely to confuse

customers as to the affiliation With Gem State and/or Gem State’s sponsorship or approval of

UCI providing roofing services in Blaine County. The parties to the TSA — Gem State-Boise and

Gem State — previously acknowledged and agreed that their similar names and roofing services

would lead to “a likelihood 0f confusion as to source, origin, and sponsorship 0f the services” if

they advertised 0r operated in the same primary market. Indeed, both marks contain the same

words: “Gem State Roofing.” Mr. Silvia Will testify as t0 the confusion caused by UCI soliciting

and performing roofing work in Blaine County using the trademark and business name “Gem

State Roofing” as well as the damage t0 his business’ reputation as a result of UCI’s substandard

roofing work in Blaine County. Finally, emails produced by McAlvain Construction pursuant to

a third party subpoena will show that other personnel working 0n the Wood River Valley Animal

Shelter were actually confused as to Which Gem State Roofing entity was doing the roofing job

0n the Shelter.

C. Remedies for UCI’s Violation of Gem State’s Trademark Rights.

1. Gem State is Entitled to Injunctive Relief.

Injunctive relief is also an appropriate remedy for UCI’s infringement 0fGem State’s

trademark. The Ninth Circuit has held that when the infringing use is for similar or practically

identical services, a broad injunction is especially appropriate. G0T0.com, Inc. v. Walt Disney

C0., 202 F.3d 1199, 1211 (9th Cir. 2000); see also Internet Specialties W., Ina, v. Milon-
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DiGiorgio Enterprises, Ina, 559 F.3d 985, 993 (9th Cir. 2009) (“The essence 0f trademark

infringement is the likelihood 0f confusion and an injunction should be fashioned t0 prevent just

that”).

2. Gem State is Entitled t0 Money Damages.

Gem State is entitled t0 recover the following damages for UCI’s infringement 0fGem

State’s trademark:

(1) defendant’s profits, (2) any damages sustained by the plaintiff,

and (3) the costs of the action. The court shall assess such profits

and damages 0r cause the same to be assessed under its direction.

In assessing profits the plaintiff shall be required t0 prove

defendant’s sales only; defendant must prove all elements of cost

0r deduction claimed.

15 U.S.C. §1 1 17(a). “Damages are typically measured by any direct injury which a

plaintiff can prove, as well as any 10st profits Which the plaintiff would have earned but

for the infringement. Because proof 0f actual damage is often difficult, a court may

[also] award damages based 0n defendant’s profits 0n the theory 0f unjust enrichment.”

Lindy Pen C0. v. Bic Pen Corp, 982 F.2d 1400, 1407 (9th Cir. 1993), abrogated 0n other

grounds by SunEarth, Inc. v. Sun Earth Solar Power C0., 839 F.3d 1179 (9th Cir. 2016).

Gem State will establish its lost profits as well as UCI’s sales from its work in

Blaine County as set forth above; however, given the potential difficulty 0f correlating

actual damages between these two figures, the Court may opt t0 award damages based on

UCI’s profits, as 15 U.S.C. 1117 allows.

D. Following Judgment, the Court Should Award Costs and Fees in Favor 0f

Gem State.

Gem State is entitled t0 recover its costs and reasonable attomeys’ fees incurred for the

prosecution of this action based 0n the following:
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- Section 11 of the TSA. “If any litigation or proceeding is commenced between or

among the parties 0r their representatives arising out 0f this Agreement the prevailing party

shall be entitled t0 have and recover from the other party reasonable attorneys’ fees and all

costs 0f such action.”

- 15 U.S.C. §1117(a). “When a Violation under section 1125(a) 0f this title

shall have been established in any civil action arising under this chapter, the plaintiff shall be

entitled t0 recover the costs 0f the action.”

- Idaho Code §12-121. “In any civil action, the judge may award reasonable

attorney’s fees t0 the prevailing party or parties When the judge finds that the case was

brought, pursued 0r defended frivolously, unreasonably or without foundation.
”

- Idaho Rule 0f Civil Procedure 54(d)(1)(A). “Parties Entitled to Costs. Except

when otherwise limited by these rules, costs are allowed as a matter 0f right to the prevailing

party or parties, unless otherwise ordered by the court.”

- Idaho Rule 0f Civil Procedure 37(a)(5)(A). “If the motion is granted, or if the

requested discovery is provided after the motion was filed, the court must, after giving an

opportunity t0 be heard, require the party 0r deponent Whose conduct necessitated the motion,

the party or attorney advising that conduct, 0r both to pay the movant’s reasonable expenses

incurred in making the motion, including attorney’s fees.

- Idaho Rule 0f Civil Procedure 37(b)(2)(C). “Instead 0f or in addition t0 the

orders above, the court must order the disobedient party, the attorney advising that party, 0r both

to pay the reasonable expenses, including attorney’s fees, caused by the failure [t0 comply With

an order compelling discovery], unless the failure was substantially justified or other

circumstances make an award of expenses unjust.”
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Gem State will renew its request for an award 0f costs and attorneys’ fees following trial,

as provided for by the Idaho Rules 0f Civil Procedure.

IV. CONCLUSION

Based 0n the foregoing, Gem State requests a judgment in its favor granting injunctive

relief and damages in the amount ofGem State’s losses, 0r UCI’s profits, Whichever is greater.

DATED THIS 16th day of July 2019.

By /s/Rvan T. McFarland

Ryan T. McFarland, ISB No. 7347

Attorneys for Plaintiff
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PICKENS LAW, P.A.
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Facsimile: 208.954.5099
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Fourth Judicial District, Ada County
Phil McGrane, Clerk of the Court

By: Lusina Heiskari, Deputy Clerk

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

GEM STATE ROOFING,
INCORPORATED,

Plaintiff,

VS.

UNITED COMPONENTS,
INCORPORATED, dba GEM STATE
ROOFING,

Defendant.

Case No. CVOI-l 8-13437

DEFENDANT’S TRIAL BRIEF

Defendant United Components Incorporated, dba Gem State Roofing and Asphalt

Maintenance (“UCI”) by and through its attorney 0f record, Terri Pickens Manweiler of the firm

Pickens Law, P.A., hereby submits this Trial Brief in accordance with the Court’s Scheduling

Order, dated October 12, 2018.

I. INTRODUCTION

Plaintiff Gem State Roofing Incorporated (“Plaintiff”) filed this current case against UCI

on July 20, 201 8 listing six causes of action 1) Breach of Contract, 2) Breach 0fCovenant 0fGood

Faith and Fair Dealing, 3) Trademark Infringement, 4) Unjust Enrichment, 5) Preliminary

Injunction, and 6) Permanent Injunction. Both parties filed for summary judgment and this Court
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entered its Memorandum Decision and Order on April 26, 2019. In its Order, this Court dismissed

Plaintiff s Cause 0f Action for Unjust Enrichment and determined that UCI breached the

Trademark Settlement Agreement and violated the covenant of good faith and fair dealing. This

Court did not rule on the cause 0f action for Trademark Infringement but stated an unregistered

trademark does not render it invalid. Lastly, this Court did not make a ruling on Plaintiff’ s causes

of action for preliminary and permanent injunction stating such ruling would be premature.

II. DEFENSES OF DEFENDANT’S CASE

1. Plaintiff Does Not Have a Valid and Enforceable Trademark.

As argued below in Section VII, Plaintiff does not have a valid and enforceable trademark

because UCI was the first party to use the trademark. A trademark is just that, a mark. Not a name.

For example, there are 387 active listings with the Idaho Secretary 0f State’s office using “Gem

State” in their name.1 A trademark is defined as:

Generally speaking, a distinctive mark of authenticity, through which the products

of particular manufacturers 0f the vendible commodities of particular merchants

may be distinguished from those 0f others. It may consist in any symbol or in any
form 0f words, but, as its office is to point out distinctively the origin or ownership

of the articles to Which it is affixed, it follows that no sign 0r form 0f words can

be appropriated as a valid trademark which, from the nature 0f the fact

conveved bv its primarv meaning. others mav emplov with equal truth and
with equal right for the same purpose.

Black’s Law Dictionary, Sixth Ed., 1990 (emphasis added). Currently 387 companies 0r entities

use “Gem State” in their name, likely because Idaho is well known as the Gem State? Thus,

simply using “Gem State” in your business title is not a trademark. In order t0 protect a trademark,

it must be registered through the U.S. Patent & Trademark Office3, or through the Idaho Secretary

1 See Exhibit A, Request for Judicial Notice
2 hflps://statesmbolsusa.orgzsmbo1-official-item/idaho/state-nickname/gem-state
3 https://www.uspto. gov/trademarks- getting-started/trademark-basics
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of State’s Office.4 In this case, Plaintiff did neither. Thus, UCI will provide, as a defense at trial,

that Plaintiff has no trademark to enforce, thus n0 cause of action against UCI for Violation 0f the

same.

2. Plaintiff Cannot Prove Trademark Infringement.

As argued below in Section VII, Plaintiff cannot meet the elements required t0 prove

trademark infringement. In order to prevail on a claim for trademark infringement, Plaintiff must

establish that: (1) it is the owner 0f a valid and protectable trademark; (2) UCI used the mark in

commerce; (3) UCI’S use of the mark is likely t0 cause confilsion; and (4) Plaintiff has suffered

damages. 15 U.S.C. § 1125(a). UCI Will provide evidence that Plaintiff failed to meet all four of

these elements necessary to prevail 0n its trademark infringement claim.

3. The Trademark Settlement Agreement does not applv to Asphalt Jobs.

Plaintiff seeks recovery for work done by UCI that relates to asphalt and sealcoating.

However, nowhere in the Trademark Settlement Agreement is there language requiring UCI to not

accept seal coat jobs in Blaine County. Plaintiff does not do sealcoating or any asphalt work, thus

it is nonsensical to not allow UCI to do asphalt and sealcoating jobs in Blaine County.

4. Iniunction is Not Appropriate.

Plaintiffs request for permanent injunction is not appropriate because as argued herein,

Plaintiffhas not been damaged by UCI’ s actions, thus, there is no basis for the entry ofa permanent

injunction.

4 https://legislature.idaho.gov/statutesrules/idstat/title48/t480h5/
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III. STATEMENT OF UNCONTESTED, AGREED TO.
OR STIPULATED FACTS

There are n0 uncontested, agreed to, or stipulated facts at this time. Prior t0 the Pretrial

Conference, Plaintiff and UCI Will submit a joint statement 0f uncontested facts for the

convenience of this Court.

IV. STATEMENT OF CONTESTED FACTS

1. Plaintiff alleges it would have gotten any jobs UCI worked 0n in Blaine County if

UCI had not performed the work.

2. Plaintiff, through motion practice and discovery responses, has alleged UCI

breached the Trademark Settlement Agreement by submitting estimates, and/or doing work for

certain companies in Blaine County. The following chart contains a list ofthe customers for which

Plaintiff is alleging constitute a breach by UCI 0fthe Trademark Settlement Agreement along with

UCI’s response as to Why such actions d0 not constitute a breach.

- Standard Plumbing Supply: UCI provided seal coat services to Standard

Plumbing Supply, did not d0 any roofing services.

- Pioneer West Property Management: Pioneer West Property Management took

over for Advanced Maintenance Services Who is named in the Trademark
Settlement Agreement as an existing client of UCI.

- Bruce Bothwell & Larry Isham: UCI did not provide any services t0 Mr.

Bothwell or Mr. Isham, only provided estimates.

- Kerry Armstrong: UCI did not solicit work from Kerry Armstrong in Violation

0f the Trademark Settlement Agreement.

- ESI Construction: UCI does work for ESI throughout the entire state of Idaho,

did not do any work in Blaine County, only provided an estimate.

- Shay Construction: UCI did not solicit work for Shay Construction in Violation

0f the Trademark Settlement Agreement.
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- Snow Mountain Apartments: UCI did not do any work for Snow Mountain,

only provided an estimate. Plaintiff also provided an estimate for the same job.

- Brashears & Sons: UCI did not provide any work to Brashears & Sons, only

provided an estimate.

- McAlvain Construction: UCI does work throughout the state for McAlvain, did

not solicit services, McAlvain reached out t0 UCI because of UCI’s work in

Valley County.

V. CONTESTED ISSUES OF LAW

The following issues of law are contested and discussed in Section VII below: 1) Plaintiff

does not have a valid and enforceable trademark, 2) UCI did not infringe upon Plaintiff‘s

trademark, 3) Plaintiff has not suffered damages, 4) There is n0 basis for a permanent injunction.

VI. EVIDENTIARY ISSUES

There are no evidentiary issues at this point. Plaintiff and UCI Will submit to the Court a

list of all exhibits that will be stipulated to for admission and which ones will need further

foundation, relevance, etc.

VII. POINTS AND AUTHORITIES ON ISSUES OF LAW

1. Plaintiff does not have a Valid and Enforceable Trademark.

Per the Idaho Secretary of State, UCI’s first use 0f its trademark was in 1985, Whereas

Plaintiff s first use of its trademark was in November 1997. UCI was the first in Which gives UCI

priority in use of the trademark. Plaintiff should have been 0n notice that the name “Gem State

Roofing” was already in existence at the time it registered its trademark. Because UCI was first

in time to use the name and trademark, Plaintiff does not have an enforceable trademark against

UCI.
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2. UCI did not Infringe upon Plaintiff’s Trademark.

The Lanham Act defines a trademark as including “any word, name, symbol, or device, or

any combination thereof” used by a person “t0 identify and distinguish his or her goods . . . from

those manufactured or sold by others and to indicate the source of the goods, even if that source is

unknown.” 15 U.S.C. § 1127. The United States Supreme Court described the principle of

trademark law and set forth the boundaries of common law trademark rights in Hanover Star

Milling C0. v. Metcalf, 240 U.S. 403 (1916). In Hanover, the United States Supreme Court

illustrated that the purpose of trademark law is t0 protect the good Will 0f a trade or business by

identifying “the origin or ownership of the article to Which it is fixed.” Id. at 412. The rights

afforded to an entity through its trademarks grow out ofuse of the trademark and through the good

Will that becomes associated With the trademark. Id. at 413. Trademarks are treated as merely a

protection for the good Will associated With the mark, and not the subject 0f property except for

the limited extent the marks are used in connection with an existing business. Id. at 414. The United

States Supreme Court in Hanover summarized the geographical limitation of a trademark When it

stated “the mark, of itself, cannot travel to markets Where there is n0 article to wear the badge and

no trader to offer the article.” Id. at 416.

In order t0 prevail 0n a claim for trademark infringement, the plaintiff must establish that:

(1) it is the owner 0f a valid and protectable trademark; (2) the defendant used the mark in

commerce; (3) the defendant’s use of the mark is likely to cause confusion; and (4) the plaintiff

has suffered damages. 15 U.S.C. § 1125(a); Nelson-Ricks Cheese Company, Inc. v. Lakeview

Cheese Company, LLC, 331 F.Supp.3d 1131, (2018) (citing Adobe Sys. Inc. v. Christenson, 809

F.3d 1071, 1081 (9th Cir. 2015); Fortune Dynamic, Inc. v. Victoria ’s Secret Stores Brand Mgmt.,

Ina, 618 F.3d 1025, 1030 (9th Cir. 2010)). The core element of trademark infringement is
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“[p]r0tecting against a likelihood of confusion,” which helps t0 “ensur[e] that owners 0f

trademarks can benefit from the goodwill associated With their marks” and “that consumers can

distinguish among competing producers.” Nelson-Ricks Cheese Company, Ina, 331 F.Supp.3d

1131, (2018).

In this case, Plaintiff cannot prove trademark infringement because element # 3 (the

likelihood of confusion) and element # 4 (Plaintiff suffered damages) are not satisfied, as further

argued herein.

A. N0 Likelihood of Confusion

T0 establish a likelihood 0f confusion, courts commonly use the eight-factor test set out in

AMF Ina, v. Sleekcraft Boats, 599 F.2d 341 (9th Cir. 1979). In applying the Sleekcraft factors, a

court is to consider: (1) the similarity of the marks; (2) the relatedness of the two companies’

services; (3) the marketing channel used; (4) the strength of plaintiff‘s mark; (5) the defendant’s

intent in selecting its mark; (6) evidence of actual confusion; (7) the likelihood 0f expansion into

other markets; and (8) the degree of care likely t0 be exercised by purchasers. Id.

i. Similarity 0f the Marks.

“[T]he similarity of the marks . . . has always been considered a critical question in the

likelihood-of-confilsion analysis.” G0T0.com, Inc. v. Walt Disney C0., 202 F.3d 1199, 1205 (9th

Cir. 2000). Three general principles help determine Whether marks are similar. First, “[s]imilarity

is best adjudged by appearance, sound, and meaning.” Entrepreneur Media v. Smith, 279 F.3d

1135, 1144 (9th Cir. 2001). Second, the “marks must be considered in their entirety and as they

appear in the marketplace.” G0T0.com, 202 F.3d at 1206. Third, “similarities are weighed more

heavily than differences.” Id.
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Plaintiff and UCI’s logos are not similar, as seen below, Plaintiff s is circular with the state

0f Idaho being the central focus Whereas UCI’S is a triangle With a diamond inside of it.

3
GEM gr“ "4';m Jfi

Because the two logos are so different, this factor likely supports a finding that confusion

is not likely. Furthermore, UCI does not use the Gem State Roofing symbol for its asphalt work.

It uses a wholly separate trademark for asphalt jobs. The Certificate of Assignment Registration

0f Trademark for the roofing side 0fUCI confirms the trademark is:

DIAMOND SHAPE WITH RAYS OF LIGHT COMING OFF THE DIAMOND
WITH AN UPSIDE DOWN V WITH THE WORDS “GEM STATE ROOFING”
TO THE SIDES

T0 the contrary, the asphalt side 0fUCI’s trademark is as follows:

DIAMOND SHAPE WITH RAYS OF LIGHT COMING OFF THE DIAMOND
WITH AN UPSIDE DOWN V WITH THE WORDS “ASPHALT
MAINTENANCE” TO THE SIDE “ASPHALT MAINTENANCE”.6

The collective of the company trademarks is as follows:

A TRIANGLE HAVING ONE SIDE FLAT DOWN AND THE OTHER TOW
SIDES SLOPING UPWARD T0 A TOP PEAK; A FACETED GEMSTONE
CONTAINED WITHIN THE TRIANGLE HAVING A DOWNWARD
CONICAL POINT AND A FLAT SURFACE 0N TOP AND INDICATIONS 0F
LIGHT RADIATING FROM THE FLAT GEM SURFACE; AND EXTERIOR
LINES JUXTAPOSED ABOUT THE UPWARD SIDES 0F THE TRIANGLE IN
THE MANNER 0F A R00F.7

The trademarks are not just the words “Gem State” as alleged by Plaintiff. A trademark is the

entirety of the mark, setting itself apart from other marks. In this case, the marks between Plaintiff

5 DEFENDANT000074
6 DEFENDANT000076
7 DEFENDANT000071
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and UCI are completely different and cannot be confused for one another, nor can Plaintiff claim

t0 have exclusive rights t0 use “Gem State”.

ii. Relatedness of UCI and Plaintiff’s Services.

The services of UCI and Plaintiff are similar in that both companies provide roofing

services. UCI, however, also provides asphalt services in addition t0 its roofing services and used

t0 be referred t0 as Gem State Roofing and Asphalt Maintenance Which differentiates the two

companies. Presently, UCI is the parent company doing business as two separate entities through

assumed business names, particularly Gem State Roofing, and Asphalt Maintenance.

iii. Marketing Channels Used.

Plaintiff and UCI both market through the telephone book in different counties and they

also have an online presence. Because the marketing channels are similar, this factor does not

carry much weight in determining the likelihood 0f confusion.

iv. Strength of Plaintiff’s Mark.

As a general matter, “[t]he more likely a mark is t0 be remembered and associated in the

public mind With the mark’s owner, the greater protection the mark is accorded by trademark

laws.” G0T0.com, 202 F.3d at 1207. The Lanham Act sets out the test for generic marks: “The

primary significance of the mark to the relevant public shall be the test for determining

Whether the mark has become the generic name 0f goods or services 0n or in connection With

which it has been used.” 15 U.S.C. § 1064(3). The Federal Circuit has interpreted this statement

as codifying “the time-honored test for genericness articulated by Judge Learned Hand ‘What

d0 the buyers understand by the word for Whose use the parties are contending?” Committeefor

Idaho ’s High Desert, Inc. v. Yost, 39 U.S.P.Q.2d 1705, 92 F.3d 814, (Cir. 1996).
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In this case, neither mark has become the generic name of goods or services for which it

has been used. Further, the ‘Gem State’ component of UCI and Plaintiff’ s marks constitutes a

generic term which is not protected under trademark law. The ‘roofing’ component of UCI and

Plaintiff’s marks also constitutes a generic term which is not protected under trademark law.

Neither mark nor company name is has become the generic name of goods 0r services in the state

0f Idaho, thus, this factor does not carry much weight in determining the likelihood 0f confusion.

V. UCI’s Intent in Selecting its Mark.

UCI did not have any intent in deceiving or misleading the public nor did it have the intent

t0 take advantage of Plaintiff’s profit. “The Ninth Circuit has stated that “willfulness” should

require some proof of the infringer’s intent to profit from the reputation of the trademark holder

and that t0 qualify as “willful” the infringement must be willfully calculated t0 exploit the

advantage 0fan established mark.” Lindy Pen C0. v. Bic Pen Corp, 982 F.2d 1400 (9th Cir. 1993).

In other words, mere knowledge of a competing trademark claim will not suffice to establish

Willfill infringement. Id.

The Ninth Circuit Court has stated that “when the alleged infringer intended t0 deceive

customers, we infer that its conscious attempt to confuse did in fact result in confusion.” Playboy

Enters., Inc. v. Netscape Commc ’ns Corp, 354 F.3d 1020, 1028 (9th Cir. 2004). “Recognizing the

difficulty 0f collecting evidence 0f a party’s motive, we have held that choosing a designation with

knowledge that it is another’s trademark permits a presumption ofintent to deceive.” Hokto Kinoko

C0. v. Concord Farms, Ina, 738 F.3d 1085, 1096 (9th Cir. 2013).

UCI (then Gem State) began using the mark and its name Gem State Roofing & Asphalt

Maintenance before Plaintiff began using its mark and name. Thus, there was no intent and no

Willfillness on the part ofUCI t0 deceive 0r exploit Plaintiff’ s mark.
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vi. Evidence 0f Actual Confusion.

Plaintiff must show that confiJsion is probable, not merely possible, under the

circumstances. HMHPub. C0. v. Brincat, 504 F.2d 713, 717 (9th Cir. 1974). There is n0 evidence

0f actual confusion occurring, thus, this factor weighs heavily in the determination of likelihood

0f confiJsion.

vii. Likelihood of Expansion Into Other Markets.

This factor is not relevant to the likelihood 0f confusion analysis because neither party has

presented evidence expressing interest in expanding into other markets.

viii. Degree of Care Likelv to be Exercised bv Purchasers.

This factor looks at purchasers’ sophistication in the particular industry, because a

professional or Wholesaler purchaser would usually not be as confused as a layperson When buying

products. Nelson-Ricks Cheese Company, Inc. v. Lakeview Cheese Company, LLC, 331 F.Supp.3d

1131, (2018). In this case, the customers of the parties are either construction companies 0r

individuals. The level 0f sophistication varies between the two and depends 0n the circumstances

and services that Plaintiff or UCI is hired t0 complete, thus this factor does not provide much

weight into the likelihood of confusion analysis.

Based on these eight factors, there is not a likelihood of confilsion between the two parties.

B. Plaintiff has not Suffered Damages.

As cited above, t0 prevail on a trademark infringement action, Plaintiff must be able t0

prove it has been damaged, i.e., sales that would have occurred had it not been for the infringing

conduct. Lindy Pen C0. v. Bic Pen Corp, 982 F.2d 1400, 1408 (9th Cir. 1993). The Lanham Act

provides a number 0f remedies that a Court may award plaintiffs in cases 0f trademark

infringement or unfair competition. These remedies include various types of monetary damages
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and the issuance of a permanent injunction. See 15 U.S.C. § § 1116-17. With respect to damages, 

the Lanham Act provides that 

[w]hen a violation of any right of the registrant of a mark registered in the Patent 
and Trademark Office, a violation under section 1125(a) or (d) of this title, or a 
willful violation under section 1125(c) of this title, shall have been established in 
any civil action arising under this chapter, the plaintiff shall be entitled ... to recover 
(1) defendant’s profits, (2) any damages sustained by the plaintiff, and (3) the costs 
of the action. 
 

Id. § 1117(a). Thus, Congress has authorized the recovery of three different types of monetary 

damages for the Lanham Act violations at issue here: UCI’s profits, Plaintiffs’ actual damages, 

and Plaintiffs’ costs of litigating the Lanham Act claim. The Lanham Act allows a prevailing 

plaintiff to disgorge profits that are earned by the defendant and attributable to the infringement. 

15 U.S.C. § 1117(a).    Awarding profits “is proper only where the defendant is attempting to gain 

the value of an established name of another.” Id. at 1406. 

  When seeking damages, “a plaintiff must prove both that it actually incurred damages and 

the amount of those damages.” Intel Corp. v. Terabyte Int’l, Inc., 6 F.3d 614, 620-21 (9th Cir. 

1993). Damages are typically measured by any direct injury which a plaintiff can prove, as well as 

any lost profits which the plaintiff would have earned but for the infringement. Nelson-Ricks 

Cheese Company, Inc. v. Lakeview Cheese Company, LLC, 331 F.Supp.3d 1131, (2018). In a 

trademark case, “[t]he district court assesses ‘any damages sustained by the plaintiff' in the same 

manner as in tort damages: the reasonably foreseeable harms caused by the wrong.” Skydive 

Arizona, Inc. v. Quattrocchi, 102 U.S.P.Q.2d 1046, 673 F.3d 1105,1112 (Cir. 2012). 

        It is well established that, when making an award of monetary damages under the Lanham 

Act, a trial judge “should state whether the award is based on [the] defendant’s profits, plaintiff’s 

actual damages or both, since each measure depends on different factors.” Yah Kai World Wide 

Enterprises, Inc. v. Napper, 292 F.Supp.3d 337, 355-56 (D.C. 2018). The need for making this 
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distinction arises from the fact that, under the Lanham Act, “courts have generally required proof

that certain factors are present before approving a monetary award and the se factors vary

according t0 the measure 0f relief used.” Id., 292 F.Supp.3d at 356. The court explained:

For example, before a court may award a plaintiff the defendant’s profits, the

plaintiff must demonstrate that the defendant acted in “bad faith” 0r with “willful”

disregard 0f the plaintiff’ s trademark rights. Id. ; see also ALPO Petfoods, Inc. v.

Ralston Purina C0,, 913 F.2d 958, 965 (D.C. Cir. 1990) (citing WE. Bassett C0. v.

Revlon, Inc., 435 F.2d 656, 662 (2d Cir. 1970) ). This standard is not easy t0 satisfy,

for “courts have insisted on a relatively egregious displav 0f bad faith,”

Foxtrap, Ina, 671 F.2d at 641, 0r a showing that the infringement was done

knowingly and callously, see id. at 641-42 (citing Stuart v. Collins, 489 F.Supp.

827, 831 (S.D.N.Y.1980)). Indeed, “[w]illfi11ness or bad faith requires some
element 0f targeted wrongdoing and intentionally deceptive conduct before the

defendant’s profits are recoverable.” Riggs Inv. Mgmt. Corp. v. Columbia Partners,

LLC, 966 F.Supp. 1250, 1270 (D.D.C. 1997) [hereinafter Riggs I ] (internal

quotation marks and citation omitted); see also ALPO Petfoods, Ina, 913 F.2d at

966 (“[I]n the trademark infringement context, ‘Willfulness’ and ‘bad faith’ require

a connection between a defendant’s awareness 0f its competitors and its actions at

those competitors’ expense.”).

If a plaintiff establishes that the defendant acted Willfillly 0r in bad faith, the

court must assess the profits that the defendant earned through the unlawful use of

his mark. See Riggs Inv. Mgmt. Corp. v. Columbia Inv. Partners, LLC, 975 F.Supp.

14, 15 (D.D.C. 1997) [hereinafter Riggs II ] (“[A] plaintiff is not entitled t0 profits

demonstrably not attributable t0 the unlawful use ofhis mark.” ). To do so, the court

applies the burden-shifting framework that section 1117(a) establishes, Which

initially requires the plaintiff “t0 prove defendant’s sales only[.]” 15 U.S.C. §

1117(a). The burden of production then shifts to the defendant, who “must prove

all elements of cost 0r deduction claimed” from those gross sales, as needed for the

court t0 reach the final figure representing the defendant’s profits. Id. Should the

defendant fail to prove these costs and deductions, the defendant’s gross sales shall

serve as the profits for purposes 0f section 1117(a). See Riggs II, 975 F.Supp. at

15-16, 17. The court also retains the discretion to alter the resulting sum if it

concludes that “recovery based on profits is either inadequate 0r excessive

according t0 the circumstances of the case.” 15 U.S.C. § 1117(a).

Yah Kai World Wide Enterprises, Ina, 292 F.Supp.3d at 357 (emphasis added).

In this case, Plaintiff has not shown it suffered any damages as a result of UCI’s actions,

nor can Plaintiff show egregious bad faith, thus, Plaintiff cannot prevail 0n its claim for trademark

infringement.
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3. Plaintiff has not Suffered Anv Damages from the Trademark Settlement Agreement.

Plaintiff has not suffered any damages from UCI’s alleged trademark infringement, it also

has not suffered any damages from the Breach of Trademark Settlement Agreement and Breach of

Covenant 0f Good Faith and Fair Dealing. Plaintiff has yet to put forth any evidence 0f damages

suffered, and each cause 0f action requires the element of damages t0 be proven before Plaintiff

can prevail.

4. Permanent Iniunction is Not Appropriate.

Plaintiff’s request for permanent injunction is not appropriate. The Lanham Act also

authorizes district courts to “grant injunctions, according t0 the principles 0f equity and upon such

terms as the court may deem reasonable, t0 prevent the Violation 0f any right of the registrant of a

mark registered in the Patent and Trademark Office 0r t0 prevent a Violation under subsection (a),

(c), 0r (d) 0f section 1125 0f this title.” 15 U.S.C. § 1116(a). Thus, the statute authorizes a district

court t0 grant a permanent injunction against defendants who engage in trademark infringement

0r Who engage in unfair competition. However, court have held:

The decision to issue such a permanent injunction rests, as section 1116(a)

acknowledges, 0n the principles of equity that underlie most forms 0f injunctive

relief: ‘(1) success on the merits, (2) whether the plaintiffs will suffer irreparable

injury absent an injunction, (3) Whether, balancing the hardships, there is harm to

defendants 0r other interested parties, and (4) whether the public interest favors

granting the injunction.’ Hanley-Wood LLC v. Hanley Wood LLC, 783 F.Supp.2d

147, 151 (D.D.C. 201 1) (quoting Am. Civil Liberties Union v. Mineta, 319

F.Supp.2d 69, 87 (D.D.C. 2004)).

Yah Kai World Wide Enterprises, Ina, 292 F.Supp.3d at 355-56.

In this case, Plaintiff cannot show that it suffered any damages (success on the merits), nor

can Plaintiff suffer irreparable injury. Any future Violations would simply result in monetary

damages, not irreparable injury. Finally, When balancing the hardships between Plaintiffand UCI,

DEFENDANT’S TRIAL BRIEF, Page 14
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this Court may conclude that more damage is done to UCI than Plaintiff under the Trademark

Settlement Agreement, thereby declining to impose a permanent injunction.

VIII. CONCLUSION

Based on the forgoing, Plaintiff cannot prevail on its claim for trademark infringement and

permanent injunction, and additionally, it cannot prove the requisite damages for breach 0f contract

and breach of covenant of good faith and fair dealing.

DATED: July 16, 2019.

PICKENS LAW, P.A.

By /s/ Terri Pickens Manweiler
Terri Pickens Manweiler, Of the Firm
Attorneys for Defendant

CERTIFICATE 0F SERVICE

I HEREBY CERTIFY that on July 16, 2019, I electronically served the foregoing

document using the iCourt E-File system, which sent a Notice ofElectronic Filing to the following

persons:

Ryan T. McFarland D First Class Mail

McFarland Ritter PLLC D Facsimile — 208.895. 1270

P.O. Box 1335 D Hand Delivery

Meridian, ID 83680 iCourts — ryan@mcfarlandritter.com

/s/ Terri Pickens Manweiler
Terri Pickens Manweiler

DEFENDANT’S TRIAL BRIEF, Page 15
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Terri Pickens Manweiler, ISB No. 5828

Shannon Pearson, ISB No. 10027

PICKENS LAW, P.A.

398 S. 9th Street, Suite 240

P.O. Box 915

Boise, Idaho 83701

Telephone: 208.954.5090

Facsimile: 208.954.5099

terri@pickenslawboise.com

shannon@pickenslawboise.com

Attorneysfor Defendant

Electronically Filed

7/16/2019 5:03 PM
Fourth Judicial District, Ada County
Phil McGrane, Clerk of the Court

By: Lusina Heiskari, Deputy Clerk

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

GEM STATE ROOFING,
INCORPORATED,

Plaintiff,

VS.

UNITED COMPONENTS,
INCORPORATED, dba GEM STATE
ROOFING,

Defendant.

Case No. CV01-1 8-13437

REQUEST FOR JUDICIAL NOTICE

Defendant United Components Incorporated, dba Gem State Roofing and Asphalt

Maintenance (“UCI”) by and through its attorney 0f record, Terri Pickens Manweiler of the firm

Pickens Law, P.A., hereby asks this Court t0 take judicial notice of the current, active listings with

the Idaho Secretary of State’s Office for businesses including the terms “Gem State” at

https://sosbiz.idaho.gov/search/business. The records kept by the Idaho Secretary 0f State’s office are

public records. A true and accurate printout of the 387 current, active listings using “Gem State”

is attached hereto as Exhibit “A.”

REQUEST FOR JUDICIAL NOTICE - 1
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DATED: July 16, 2019.

PICKENS LAW, P.A.

By /s/ Terri Pickens Manweiler
Terri Pickens Manweiler, Of the Firm
Attorneys for Defendant

CERTIFICATE 0F SERVICE

I HEREBY CERTIFY that on July 16, 2019, I electronically served the foregoing

document using the iCourt E-File system, which sent a Notice ofElectronic Filing to the following

persons:

Ryan T. McFarland U First Class Mail

McFarland Ritter PLLC U Facsimile — 208.895. 1270

P.O. Box 1335 D Hand Delivery

Meridian, ID 83680 E iCourts — ryan@mcfarlandritter.com

/s/ Terri Pickens Manweiler
Terri Pickens Manweiler

REQUEST FOR JUDICIAL NOTICE - 2
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REQUEST FOR JUDICIAL NOTICE - 3 

 
 
 
 
 
 

EXHIBIT A 
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1W0
Secretary of Slate's Office

Home

Search

Form S

Lists

Help

V

Business Search

Login

Gem State Q
Advanced V

ts: 387

Form Info Status Filing Date Agent

A GEM STATE FURNACE Active- 06/30/2004 NO AGENT
& DUCT CLEANING CO. Current
(243679)

Assumed Business Name

GEM STATE Active— 05/06/201 6 NO AGENT
ACCOUNTABLE CARE Current
ORGANIZATION
(5631 96)

Assumed Business Name

GEM STATE Active- 06/03/2008 NO AGENT
ACOUSTICAL & Current
DRYWALL SUPPLY
(375224)

Assumed Business Name

GEM STATE ADVENTIST Active- 10/1 6/1 998 NO AGENT
ACADEMY (71 096) Current

Assumed Business Name

GEM STATE Active- 10/1 3/2017 BRANDON L RICE
ADVENTURES, LLC Existing
(573681)

LgTited Liability Company

GEM STATE ALLOYS, Active- 01 /’| 1/1 979 DAVID H ORGAN
INC. (191767) GOOd_
General Business Stand'ng
Corporation (D)

GEM STATE ANALYTICS, Active- 08/21 /201 5 REGISTERED AGENTS
LLC (471 661) Existing INC

Lil)nited Liability Company

GEM STATE ANGEL Active- 10/11/2016 LOON CREEK
FUND SYNDICATE 1 LLC Existing CAPITAL GROUP LLC
(524352)

Limited Liability Company

© 201 9 ID Secretary of State
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Home

Search

Form S

Lists

Help

GEM STATE ANGUS
RANCH (445131)

Assumed Business Name

GEM STATE APPAREL &
PROMOTIONS (426556)

Assumed Business Name

GEM STATE APPLIANCE
(243482)

Assumed Business Name

GEM STATE
APPRAISERS INC.
(346959)

General Business
Corporation (D)

GEM STATE ARMORY
(456101)

Assumed Business Name

GEM STATE ARMS
(348090)

Assumed Business Name

GEM STATE ARMS
COLLECTORS, INC.
(634114)

Non-Profit Corporation (D)

GEM STATE AUCTIONS
(574073)

Assumed Business Name

GEM STATE AUTO
(501 1 66)

Assumed Business Name

GEM STATE AUTO LLC
(392879)

Limited Liability Company
(D)

GEM STATE AUTO
SALES (255450)

Assumed Business Name

GEM STATE AUTO
SALES (41 2990)

Assumed Business Name

© 201 9 ID Secretary of State

Active-
Current

Active-
Current

Active-
Current

Active-
Good
Stand ing

Active-
Current

Active-
Current

Active-
Good
Stand ing

Active-
Current

Active-
Current

Active-
Existing

Active-
Current

Active-
Current

03/22/201 ’I

06/04/201 0

06/29/2004

11/1 7/1 995

09/06/201 1

07/09/2007

01/30/201 8

10/31/2016

08/1 9/201 3

08/1 9/201 3

11/1 2/2004

1 1/30/2009

Login

NO AGENT

NO AGENT

NO AGENT

DOMENICJ BARONE

NO AGENT

NO AGENT

DAVID V NIELSEN

NO AGENT

NO AGENT

DAVID ELDREDGE JR

NO AGENT

NO AGENT
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Home

Search

Form S

Lists

Help

th bll-\| I: AVIAI IUN
(103213)

Assumed Business Name

GEM STATE AWARDS
(33671 1)

Assumed Business Name

GEM STATE BAIL, LLC
(425537)

Limited Liability Company
D)

GEM STATE BELTED
GALLOWAYS (585467)

Assumed Business Name

GEM STATE BILLING
(177504)

Assumed Business Name

GEM STATE
BOOKKEEPING SERVICE
(373634)

Assumed Business Name

Gem State Books
(3379823)

Assumed Business Name

GEM STATE
BOTANICALS LLC
(621 528)

Limited Liability Company
(D)

GEM STATE BRANCH
382 |NC., FLEET
RESERVE ASSOCIATION
(226757)

Non-Profit Corporation (D)

GEM STATE BRANDS
LLC. (448554)

Limited Liability Company
(D)

GEM STATE BREWING
LLC (623993)

Limited Liability Company
)

GEM STATE BROKERS
LLC (602867)
I imifarl I inhih'hl rnmnnnu

© 201 9 ID Secretary of State

Active-
Current

Active-
Current

Active-
Existing

Active-
Current

Active-
Current

Active-
Current

Active-
Current

Active-
Existing

Active-
Good
Stand ing

Active-
Existing

Active-
Existing

Active-
Existing

'I Ul'l 25/1 999

03/1 4/2007

06/27/201 4

04/26/201 7

05/30/2002

05/1 3/2008

12/20/201 8

08/02/201 8

02/1 6/1 983

02/04/201 5

08/28/201 8

04/05/201 8

NU Athl

NO AGENT

Login

RYAN PATRICK
HENSON

NO AGENT

NO AGENT

NO AGENT

NO AGENT

DUSTIN COYLE

THOMAS W FLANIK

JASON W EWART

CHRISTOPHER R
MCGINNIS

VADIM LOZOVSKW

000589



Home

Search

Form S

Lists

Help

Gem State Builders LLC
(3388431)

Limited Liability Company
(D)

GEM STATE BUILDINGS
(347380)

Assumed Business Name

GEM STATE CANDLE CO
& TIMBERWORKS LLC
(62621 9)

Limited Liability Company
(D)

GEM STATE CANDLES
(600134)

Assumed Business Name

GEM STATE CANINES
LLC (607148)

Limited Liability Company
(D)

GEM STATE CAPITAL
FUND |, LLC (194237)

LISnited Liability Company

GEM STATE CAPITAL,
LLC (1 94232)

Limited Liability Company
(D)

Gem State Care, Inc
(3519029)

Non-Profit Corporation (D)

G EM STATE
CARN IVORES (467987)

Assumed Business Name

GEM STATE CARPET
AND UPHOLSTERY
CLEANING (274057)

Assumed Business Name

GEM STATE CASH
OFFER LLC (3414260)

Limited Liability Company
D)

GEM STATE CATALOG
CAI EC IAQOO'H'H

© 201 9 ID Secretary of State

Active-
Existing

Active-
Current

Active-
Existing

Active-
Current

Active-
Existing

Active-
Existing

Active-
Existing

Active-
Good
Stand ing

Active-
Current

Active-
Current

Active-
Existing

Active-
rl Irrnnf

01/04/2019

06/28/2007

09/1 9/201 8

12/1 5/201 7

05/03/201 8

03/29/2007

03/29/2007

05/21/2019

03/09/201 2

05/24/2005

01/28/2019

08/1 1/201 O

Login

JOHN T EVERETTJR

NO AGENT

TYLER BOSIER

NO AGENT

BRITTANY HEINER

BRETI' HAYES

BRETI' HAYES

Ali Abdulwahab

NO AGENT

NO AGENT

CASEY AM ES

NO AGENT
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Home

Search

Form S

Lists

Help

Assumed Business Name

Gem State Chapter of
the Association of
Le al Administrators
(3 09989)
Assumed Business Name

GEM STATE CHOPAS
(309475)

Assumed Business Name

GEM STATE CHRISTIAN
BOWH UNTERS
INCORPORATED
(630096)

Non-Profit Corporation (D)

GEM STATE CLEANING
(13861 9)

Assumed Business Name

GEM STATE CLEANING
(599773)

Assumed Business Name

GEM STATE CLUB, LLC
(326997)

Limited Liability Company
)

GEM STATE COATI NGS
(375988)

Assumed Business Name

GEM STATE COLLEGE
(80917)

Assumed Business Name

GEM STATE COLLEGE
OF NATUROPATHY
(1 24000)

Assumed Business Name

GEM STATE
COMMERCIAL
CLEANING (92087)

Assumed Business Name

Gem State
Commodities (3531053)

Assumed Business Name

© 201 9 ID Secretary of State

Active-
Current

Active-
Current

Active-
Good
Stand ing

Active-
Current

Active-
Current

Active-
Existing

Active-
Current

Active-
Current

Active-
Current

Active-
Current

Active-
Current

05/1 4/201 9

05/1 9/2006

01/1 7/201 7

01/29/2001

12/07/201 7

08/1 8/2011

06/1 1/2008

01/19/1999

07/05/2000

05/26/1 999

06/04/201 9

NO AGENT

NO AGENT

WAYN E

Login

CROWNOVER

NO AGENT

NO AGENT

STEPHEN B MCCREA

NO AGENT

NO AGENT

NO AGENT

NO AGENT

NO AGENT
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Home

Search

Form S

Lists

Help

GEM STATE
COMMUNITY
DEVELOPMENT LLC
(136462)

Limited Liability Company
(D)

GEM STATE
COMPANIES (THE)
(232217)

Assumed Business Name

GEM STATE
COMPUTERS (560770)

Assumed Business Name

Gem State Concepts
LLC (3388413)

Lir)nited Liability Company

GEM STATE CONCRETE
(239139)

Assumed Business Name

GEM STATE CONCRETE
COATINGS (388594)

Assumed Business Name

GEM STATE CONCRETE
PUMPING (58028)

Assumed Business Name

GEM STATE
CONSOLIDATED MINES,
INC. (84552)

General Business
Corporation (D)

GEM STATE
CONSTRUCTION &
FLOORING (269670)

Assumed Business Name

GEM STATE
CONSTRUCTION &
LANDSCAPING (41 331)

Assumed Business Name

GEM STATE
CONSTRUCTION
(2971 5)

Assumed Business Name

© 201 9 ID Secretary of State

Active-
Existing

Active-
Current

Active-
Current

Active-
Existing

Active-
Current

Active-
Current

Active-
Current

Active-
Good
Stand ing

Active-
Current

Active-
Current

Active-
Current

07/27/2005

03/09/2004

03/31/2016

01/04/2019

05/1 3/2004

12/1 5/2008

05/04/1 998

03/29/1 948

04/1 2/2005

10/02/1 997

06/05/1 997

Login

SHARON FISHER

NO AGENT

NO AGENT

KIMBERLY SMITH

NO AGENT

NO AGENT

NO AGENT

KIM UNDERWOOD

NO AGENT

NO AGENT

NO AGENT

000592



Home

Search

Form S

Lists

Help

GEM STATE
CONSULTATION
(546658)

Assumed Business Name

Gem State Contracting,
LLC (3456731)

Limited Liability Company
(D)

GEM STATE
CONTRACTORS INC.
(608621)

General Business
Corporation (D)

GEM STATE
COPYWRITING (283377)

Assumed Business Name

GEM STATE CREATIONS
(550036)

Assumed Business Name

GEM STATE CREATIVE
DESIGN (549339)

Assumed Business Name

GEM STATE CRYSTALS,
INC. (229055)

General Business
Corporation (D)

GEM STATE CURB
APPEAL LLC (483237)

Limited Liability Company
D)

GEM STATE CURBING
(353609)

Assumed Business Name

GEM STATE CUSTOM
COLORS LLC (42541 5)

Limited Liability Company
)

GEM STATE CUSTOM'S
(532689)

Assumed Business Name

GEM STATE DAIRY
PRODUCTS, LLC
(626880)

© 201 9 ID Secretary of State

Active-
Current

Active-
Existing

Active-
Good
Stand ing

Active-
Current

Active-
Current

Active-
Current

Active-
Good
Stand ing

Active-
Existing

Active-
Current

Active-
Existing

Active-
Current

Active-
Existing

08/1 0/201 5

03/1 8/201 9

04/1 4/201 4

09/01/2005

10/08/201 5

09/28/201 5

05/1 8/1 983

12/03/201 5

09/1 1/2007

06/26/201 4

01/1 2/201 5

09/24/201 8

Login

NO AGENT

Roberto Corral

EMANUEL S
MANGEAC

NO AGENT

NO AGENT

NO AGENT

WILLIAM L MABBUTI'

CRISTINA MICHELE
SKEERS

NO AGENT

ERIC FLEMING

NO AGENT

WRIGHT, WRIGHT
BROTHERS LAW
OFFICE PLLC

000593



Home

Search

Form S

Lists

Help

...,.pu...-u -m...u-.;.p .uu...-

GEM STATE DATA
MANAGEMENT
(575964)

Assumed Business Name

7 GEM STATE DEALER
SERVICES, LLC (606878)

Limited Liability Company
(D)

GEM STATE DE-MILL
(5781 02)

Assumed Business Name

GEM STATE DENT
REPAIR (569461)

Assumed Business Name

GEM STATE DENT
REPAIR L.L.C. (527317)

Limited Liability Company
(D)

Gem State Dental
Group L.L.C. (3467096)

LISnited Liability Company

GEM STATE
DERMATOLOGY (57762)

Assumed Business Name

G EM STATE
DERMATOLOGY, P.A.
(448797)

Professional Service
Corporation (D)

GEM STATE DESIGNS
(497455)

Assumed Business Name

GEM STATE DESIGNS
(525567)

Assumed Business Name

GEM STATE
DEVELOPMENTAL
CENTER,
INCORPORATED
(232542)

General Business
Corporation (D)

© 201 9 ID Secretary of State

Active-
Current

Active-
Existing

Active-
Current

Active-
Current

Active-
Existing

Active-
Existing

Active-
Current

Active-
Good
Stand ing

Active-
Current

Active-
Current

Active-
Good
Standing

12/02/201 6

04/30/201 8

01/1 7/201 7

08/1 5/201 6

11/1 4/2016

03/29/201 9

04/30/1 998

01 /29/2003

06/1 7/201 3

09/03/201 4

10/07/1 983

Login

NO AGENT

PATRICK WHITE

NO AGENT

NO AGENT

ERIC GRUBAUGH

CORPORATE FILING
SOLUTIONS LLC

NO AGENT

MICHELLE MORGAN

NO AGENT

NO AGENT

MARTIN]
LANDHOLM
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Home

Search

Form S

Lists

Help

lU)

Gem State Direct
(3304390)

Assumed Business Name

GEM STATE DISC
GOLFERS, INC (635522)

Non-Profit Corporation (D)

GEM STATE
DISTRIBUTION LLP
(1 8269)

Limited Liability
Partnership (D)

GEM STATE
DISTRIBUTOR (47421)

Assumed Business Name

GEM STATE
DISTRIBUTORS, INC.
(103776)

General Business
Corporation (D)

GEM STATE DOODLES
(612439)

Assumed Business Name

GEM STATE DOORS
AND MILLWORK LLC
(298583)

Limited Liability Company
)

GEM STATE DORPERS
(1 37456)

Assumed Business Name

GEM STATE ELECTRIC
(466726)

Assumed Business Name

GEM STATE ELECTRIC
CO. (207605)

General Business
Corporation (D)

GEM STATE ELECTRIC
MOTORS & PUMPS
(466730)

Assumed Business Name

© 201 9 ID Secretary of State

Active-
Current

Active-
Good
Stand ing

Active-
Existing

Active-
Current

Active-
Good
Standing

Active-
Current

Active-
Existing

Active-
Current

Active-
Current

Active-
Good
Stand ing

Active-
Current

10/02/201 8

06/04/201 8

12/1 5/201 7

01/08/1 998

10/08/1 958

06/01/2018

09/1 5/201 O

01/1 2/2001

02/23/201 2

12/23/1 980

02/23/201 2

Login

NO AGENT

Charles D Hallett

JOELA MYERS

NO AGENT

D. PAUL NOORDA

NO AGENT

WESLEY ARTHU R
WAGGONER

NO AGENT

NO AGENT

MIKE R. LOCKWOOD

NO AGENT
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Home

Search

Form S

Lists

Help

‘ uuuuuu I

Lisnited Liability Company

GEM STATE ENT, PLLC
(290766)

Limited Liability Company
(D)

GEM STATE
ENTERPRISES (325490)

Assumed Business Name

GEM STATE
ENTERPRISES (5321 05)

Assumed Business Name

GEM STATE
ENTERTAIN MENT LLC
(432996)

Lisnited Liability Company

GEM STATE ERECTORS
(73849)

Assumed Business Name

G EM STATE
EXCAVATION (547408)

Assumed Business Name

GEM STATE EXTERIORS
(548877)

Assumed Business Name

GEM STATE EXTERIORS
INC (624802)

General Business
Corporation (D)

GEM STATE
FABRICATION (20247)

Assumed Business Name

GEM STATE FAMILY
(502990)

Assumed Business Name

GEM STATE FAMILY
EYECARE, P.C. (579167)

Professional Service
Corporation (D)

.GE'Y'. ETAIFEBMFLY.

© 201 9 ID Secretary of State

Active-
Existing

Active-
Current

Active-
Current

Active-
Existing

Active-
Current

Active-
Current

Active-
Current

Active-
Good
Stand ing

Active-
Current

Active-
Current

Active-
Good
Stand ing

Active-

06/01/201 O

11/1 3/2006

12/31/2014

09/1 1/2014

11/1 8/1 998

08/24/201 5

09/1 7/201 5

12/21 /201 5

04/09/1 997

09/1 9/201 3

07/27/201 1

07/1 6/201 8

Login

JOHN A COLEMAN

NO AGENT

NO AGENT

MICHAEL L
CHRISTENSEN

NO AGENT

NO AGENT

NO AGENT

ANDREW] FINLEY

NO AGENT

NO AGENT

WILLIAM WARDWELL

TARYNA GOODMAN

000596



Home

Search

Form S

Lists

Help

UEIVI DIHI E I'HKIVID

(71 21 0)

Assumed Business Name

GEM STATE FENCE CO.
(114314)

Assumed Business Name

GEM STATE FENCING
AND STAINING LLC
(580216)

Lir)nited Liability Company

GEM STATE FIDDLERS
INCORPORATED
(446661)

Non-Profit Corporation (D)

GEM STATE FINANCIAL
GROUP (573406)

Assumed Business Name

GEM STATE FINANCIAL
SERVICE (135982)

Assumed Business Name

GEM STATE FIRE
PROTECTION, A
PARTNERSHIP (80487)

Assumed Business Name

GEM STATE FIRE
SAFETY (1 85199)
Assumed Business Name

Gem State Fireplace
Com an LLC
(334 91 )

Limited Liability Company
(D)

Gem State First LLC
(3351964)

Limited Liability Company
(D)

GEM STATE FISH BAITS
(81867)

Assumed Business Name

GEM STATE FITNESS
(547035)

Assumed Business Name

© 201 9 ID Secretary of State

HLLIVE-
Current

Active-
Current

Active-
Existing

Active-
Good
Standing

Active-
Current

Active-
Current

Active-
Current

Active-
Current

Active-
Existing

Active-
Existing

Active-
Current

Active-
Current

|Ull0/l336

03/09/2000

11/20/201 7

12/1 6/2002

10/19/2016

12/1 8/2000

01/25/1 999

09/04/2002

10/31/2018

11/21 /201 8

02/04/1 999

08/1 7/201 5

NU HUENI

NO AGENT

Login

ERNIEST MYATT

LESLI E L HAYN ES

NO AGENT

NO AGENT

NO AGENT

NO AGENT

Andrew] McNew

REGISTERED AGENTS
INC

NO AGENT

NO AGENT

000597



Home

Search

Form S

Lists

Help

th bll-\| I: I-UAM LU
(213561)

Assumed Business Name

GEM STATE FORMS &
SYSTEMS, INC. (402505)

General Business
Corporation (D)

GEM STATE FRENCH
BULLDOGS, LLC
(575529)

Limited Liability Company
D)

GEM STATE FUEL
INJECTION & TURBO
REPAIR (1 35879)

Assumed Business Name

GEM STATE FUEL
INJECTION & TURBO
REPAIR LLC (306042)

Limited Liability Company
(D)

GEM STATE FUNDING
(108464)

Assumed Business Name

GEM STATE
FUNDRAISING (481 21 3)

Assumed Business Name

GEM STATE GARAGE
DOOR COMPANY
(98965)

Assumed Business Name

GEM STATE GEMS
(41 6000)

Assumed Business Name

GEM STATE
GENERATORS (90056)

Assumed Business Name

GEM STATE GOLD &
SILVER LLC (227014)

Limited Liability Company
)

GEM STATE GOPHER
MARSHAL L.L.C.

(499071)

© 201 9 ID Secretary of State

Active-
Current

Active-
Good
Stand ing

Active-
Existing

Active-
Current

Active-
Existing

Active-
Current

Active-
Current

Active-
Current

Active-
Current

Active-
Current

Active-
Existing

Active-
Existing

U/lj'IIZUUd

12/22/1 999

10/1 7/201 7

12/1 8/2000

12/1 7/201 O

01 /06/2000

10/02/201 2

08/23/1 999

01/20/201 O

04/30/1 999

03/1 0/2008

03/30/201 6

NU Athl

Login

ROGERTHURSTON

HEATHER CLARK

NO AGENT

JOE BORTON

NO AGENT

NO AGENT

NO AGENT

NO AGENT

NO AGENT

MARVIN S TANNER

SHANE-KENNETH R
WELLS

000598



Home

Search

Form S

Lists

Help

ASSUmea EUSlneSS Name

GEM STATE GRILL
(35859)

Assumed Business Name

GEM STATE GRILL
(582026)

Assumed Business Name

GEM STATE GROTTO,
INC. (THE) (203547)

Non-Profit Corporation (D)

GEM STATE
GUARDIANS (461 225)

Assumed Business Name

GEM STATE GUTTERS,
LLC (480842)

Limited Liability Company
(D)

GEM STATE
GYMNASTICS (61 21 56)

Assumed Business Name

GEM STATE HAN DY
MAN SERVICES
(491367)

Assumed Business Name

Gem State Handyman
(3372646)

Assumed Business Name

GEM STATE
HARDWOOD FLOORS
LLC. (453892)

Limited Liability Company

GEM STATE HEALTH
CLAIMS (1 94984)

Assumed Business Name

Gem State Heatin &
Cooling Inc (3349 33)

General B_usiness
Corporation (D)

Gem State Heatin And
Air Conditioning L C
(3437280)

© 201 9 ID Secretary of State

Active-
Current

Active-
Current

Active-
Good
Standing

Active-
Current

Active-
Existing

Active-
Current

Active-
Current

Active-
Current

Active-
Existing

Active-
Current

Active-
Good
Standing

Active-
Existing

07/31 /1 997

03/1 3/201 7

06/23/1 980

11/30/2011

11/09/201 5

05/29/201 8

03/21/2013

12/1 5/201 8

03/1 6/201 5

01 /08/2003

11/1 6/2018

02/26/201 9

Login

NO AGENT

NO AGENT

ROBERT] STRAUB

NO AGENT

BRIAN CHAPMAN

NO AGENT

NO AGENT

NO AGENT

TRAVISJENNINGS

NO AGENT

Patrick T ODONNELL

Andrew] McNew

000599



Home

Search

Form S

Lists

Help

LImttea Llanmty Lompany
(D)

GEM STATE HOLIDAY
LIGHTING (573434)

Assumed Business Name

GEM STATE HOME
BUYERS LLC (438498)

Limited Liability Company
(D)

GEM STATE HOME
GROUP, LLC (557381)

LiI)nited Liability Company

GEM STATE HOME
IMPROVEMENTS, LLC
(618955)

Limited Liability Company

GEM STATE HOME
INSPECTIONS (542758)

Assumed Business Name

GEM STATE HOME
INSPECTIONS, LLC
(614759)

Limited Liability Company
(D)

GEM STATE HOME
MAINTENANCE
(182512)

Assumed Business Name

GEM STATE
HOMEBREW
COMPETITION (96409)

Assumed Business Name

GEM STATE HOOKERS
BASS CLUB,
INCORPORATED
(266752)

Non-Profit Corporation (D)

Gem State Hot Dogs
LLC (351 531 5)

Limited Liability Company
(D)

GEM STATE
HnIIQFkFFpING

© 201 9 ID Secretary of State

Active-
Current

Active-
Existing

Active-
Existing

Active-
Existing

Active-
Current

Active-
Existing

Active-
Current

Active-
Current

Active-
Good
Stand ing

Active-
Existing

Active-
(‘I Irr'pnf

10/19/2016

11/03/2014

06/1 6/201 7

07/23/201 8

06/01/201 5

06/1 9/201 8

08/02/2002

07/20/1 999

01/14/1988

05/1 7/201 9

02/20/201 8

Login

NO AGENT

DAVID BENOIT

MEGAN MILLER

Angstman,Johnson,
Christensen & May,
PLLC

NO AGENT

TIMBER TURNER

NO AGENT

NO AGENT

ROBERT BLAUVELT

Christopher Sylvia

NO AGENT

000600



Home

Search

Form S

Lists

Help

LLL (19bb94)

Limited Liability Company

GEM STATE HUBCAPS
(93796)

Assumed Business Name

GEM STATE HYPNOSIS
(579688)

Assumed Business Name

GEM STATE IMAGING
(142636)

Assumed Business Name

GEM STATE
INDEPENDENT
(3419791)

Assumed Business Name

GEM STATE
INDUSTRIAL LLC
(3463256)

Limited Liability Company
)

GEM STATE
INDUSTRIES (523887)

Assumed Business Name

Gem State
Infrastructure, LLC
(3534249)

Limited Liability Company
)

GEM STATE
INSPECTIONS (239860)

Assumed Business Name

GEM STATE
INSPECTIONS, L.L.C.

(107732)

Limited Liability Company
(D)

GEM STATE
INSTALLATIONS
(1 901 22)

Assumed Business Name

GEM STATE INSURANCE
COMPANY (36308)
Canarnl Ducinocc

© 201 9 ID Secretary of State

tXIstIng

Active-
Current

Active-
Current

Active-
Current

Active-
Current

Active-
Existing

Active-
Current

Active-
Existing

Active-
Current

Active-
Existing

Active-
Current

Active-
Good
Stand ins;

06/1 5/1 999

02/08/201 7

03/1 4/2001

02/01/201 9

03/26/201 9

08/04/201 4

06/1 0/201 9

05/20/2004

06/29/2004

1 1/04/2002

04/30/1 91 O

NO AGENT

NO AGENT

NO AGENT

NO AGENT

3915 LLC

NO AGENT

Login

C T CORPORATION
SYSTEM

NO AGENT

RICK ROONEY

NO AGENT

DEPARTMENT OF
INSURANCE

000601



Home

Search

Form S

Lists

Help

GEM STATE INTERNET
GROUP (70048)

Assumed Business Name

GEM STATE
INTERPRETING LLC
(621475)

Limited Liability Company

GEM STATE
INVESTIGATIONS &
SECURITY (’I 22384)

Assumed Business Name

GEM STATE
INVESTMENT ADVISORS
(39661 0)

Assumed Business Name

GEM STATE
INVESTMENT
ADVISORS, LLC
(307955)

Limited Liability Company
(D)

GEM STATE
INVESTMENT GROUP,
LLC (51 851 0)

Limited Liability Company
(D)

GEM STATE
INVESTMENT
PROPERTIES, LLC
(611949)

Foreign Limited Liability
Company

GEM STATE
INVESTMENTS, CORP.
(4821 02)

General Business
Corporation (D)

GEM STATE INVESTORS,
LLC (1 38660)
Limited Liability Company

)

GEM STATE IRIS
SOCIETY (330614)

Assumed Business Name

© 201 9 ID Secretary of State

Active-
Current

Active-
Existing

Active-
Current

Active-
Current

Active-
Existing

Active-
Existing

Active-
Existing

Active-
Good
Standing

Active-
Existing

Active-
Current

10/02/1 998

08/03/201 8

06/1 4/2000

04/06/2009

01/1 2/2011

08/29/201 6

06/01/2018

02/07/2005

08/22/2005

01/1 6/2007

Login

NO AGENT

MICHELLE
SCHOONDERWOERD

NO AGENT

NO AGENT

RONALD GAM BASSI

WESLEY GREGORY

REGISTERED AGENTS
INC

KIRKLYN R SMITH

JASON HOPKINS

NO AGENT

000602



Home

Search

Form S

Lists

Help

GEM STATE JEWELERS
(181 116)

Assumed Business Name

GEM STATE JEWLERY
(62698)

Assumed Business Name

GEM STATE JUDGMENT
RECOVERY (1 73380)
Assumed Business Name

GEM STATE JUDGMENT
RECOVERY (195206)

Assumed Business Name

GEM STATE KENNELS
LLC (486559)

Limited Liability Company
(D)

GEM STATE KNIVES
(613586)

Assumed Business Name

Gem State KnockerBall
(3460387)

Assumed Business Name

Gem State Lacrosse
LLC (3427516)

Limited Liability Company
D)

GEM STATE
LANDSCAPE
MAI NTENANCE
(333588)

Assumed Business Name

GEM STATE LAW
GROUP (457746)

Assumed Business Name

GEM STATE LAWN CARE
(41 7597)

Assumed Business Name

GEM STATE LAWNS
(340640)

Assumed Business Name

I'Ehll CTATE l A\AII\IC

© 201 9 ID Secretary of State

Active-
Current

Active-
Current

Active-
Current

Active-
Current

Active-
Existing

Active-
Current

Active-
Current

Active-
Existing

Active-
Current

Active-
Current

Active-
Current

Active-
Current

A n-d-h 1A

07/1 7/2002

06/26/1 998

04/1 5/2002

01/10/2003

12/30/201 5

06/20/201 8

03/22/201 9

02/1 1/201 9

02/1 4/2007

09/30/201 1

02/1 0/201 0

04/1 8/2007

n7 [Onl'in’l '3

NO AGENT

NO AGENT

NO AGENT

NO AGENT

Login

SETH SIMPSON

NO AGENT

NO AGENT

Tom Blanchard

NO AGENT

NO AGENT

NO AGENT

NO AGENT

kl!" Af‘Ele

000603



Home

Search

Form S

Lists

Help

NURbI: LUNbULI INLJ

(156255)

Assumed Business Name

GEM STATE LIGHTING
(579077)

Assumed Business Name

GEM STATE LINEUPS
(76134)

Assumed Business Name

GEM STATE
LIQUIDATORS (104091)

Assumed Business Name

GEM STATE
LIQUIDATORS (71 523)

Assumed Business Name

Gem State Livestock,
LLC (3307096)

Limited Liability Company
)

GEM STATE LOCATING,
INC. (382813)

General Business
Corporation (D)

Gem State Logging LLC
(3457848)

Limited Liability Company
D)

GEM STATE LOGISTICS,
LLC (1 92782)

Limited Liability Company
)

GEM STATE LUMBER
COMPANY (45288)

Assumed Business Name

GEM STATE
MACHINING L L C
(462067)

Lisnited Liability Company

GEM STATE
MANUFACTURING, INC.
(274687)

General B_usiness
Corporation (D)

© 201 9 ID Secretary of State

LUl‘rent

Active-
Current

Active-
Current

Active-
Current

Active-
Current

Active-
Existing

Active-
Good
Stand ing

Active-
Existing

Active-
Existing

Active-
Current

Active-
Existing

Active-
Good
Stand ing

01/30/2017

12/14/1998

10/28/1 999

10/22/1 998

10/09/201 8

07/21 /1 998

03/1 9/201 9

03/1 9/2007

12/03/1 997

05/22/201 5

12/30/1 988

NO AGENT

NO AGENT

NO AGENT

NO AGENT

Login

Jordan Hepton

EDWARD E BELT

Scott Schiermeister

GREGORY P SARGIS

NO AGENT

KELLY M BROWN

C T CORPORATION
SYSTEM

000604



Home

Search

Form S

Lists

Help

GEM STATE
MARKETING (607406)

Assumed Business Name

GEM STATE MASONRY
(458231)

Assumed Business Name

GEM STATE MATTRESS
WHOLESALE (557594)

Assumed Business Name

GEM STATE
MECHANICAL (28358)

Assumed Business Name

GEM STATE
MECHANICAL, INC.
(509704)

General Business
Corporation (D)

GEM STATE MEDEQUIP
(596408)

Assumed Business Name

GEM STATE M EDIA
(391432)

Assumed Business Name

Gem State Mediation
and Consulting
(3508669)

Assumed Business Name

GEM STATE MEDICAL
BILLING LLC (436794)

Limited Liability Company

GEM STATE MEDICAL
GROUP (71969)

Assumed Business Name

GEM STATE MEDICAL,
LLC (383177)

Limited Liability Company
)

GEM STATE
MERCANTI LE, LLC
(598384)

l;imited Liability Company
nl

© 201 9 ID Secretary of State

Active-
Current

Active-
Current

Active-
Current

Active-
Current

Active-
Good
Standing

Active-
Current

Active-
Current

Active-
Current

Active-
Existing

Active-
Current

Active-
Existing

Active-
Existing

03/26/201 8

10/07/2011

02/1 6/201 6

05/27/1 997

07/28/2006

10/1 3/201 7

01 /29/2009

05/1 2/201 9

10/1 7/2014

10/27/1 998

05/07/201 3

03/22/201 8

NO AGENT

NO AGENT

NO AGENT

NO AGENT

Login

JASO N M EANS

NO AGENT

NO AGENT

NO AGENT

SUSAN DEBAUGH

NO AGENT

TODD REDDY

BUD CONDEE

000605



Home

Search

Form S

Lists

Help

GEM STATE MHP
BUYING & LEASING,
LLC (573457)

Limited Liability Company
(D)

GEM STATE MINING
CO. (63501 2)

General Business
Corporation (D)

GEM STATE MINT
(490655)

Assumed Business Name

GEM STATE MOBILE
BLIND CLEANING CO
(15593)

Assumed Business Name

GEM STATE MOBILE
DETAILING, LLC
(590047)

Limited Liability Company
D)

GEM STATE MOBILE
HOME TRANSFER
(252669)

Assumed Business Name

Gem State Mobile
Notary (3390140)

Assumed Business Name

Gem State Mobile
Pressure Washing LLC
(3431509)

Lir)nited Liability Company

GEM STATE MOBILE
SHARPENING (246046)

Assumed Business Name

GEM STATE MODEL &
SUPPLY (5076)

Assumed Business Name

GEM STATE MORTGAGE
(238024)

Assumed Business Name

© 201 9 ID Secretary of State

Active-
Existing

Active-
Good
Stand ing

Active-
Current

Active-
Current

Active-
Existing

Active-
Current

Active-
Current

Active-
Existing

Active-
Current

Active-
Current

Active-
Current

10/12/2017

04/1 6/201 8

03/1 2/201 3

03/1 7/1 997

01/23/201 8

10/1 2/2004

01/08/2019

02/1 7/201 9

07/29/2004

02/03/1 997

04/28/2004

Login

ANNUAL $46.00-
BLAKE'S REGISTERED
AGENTS LLC

JORDAN BALLS

NO AGENT

NO AGENT

TYLER SAUNDERS

NO AGENT

NO AGENT

James Ercanbrack

NO AGENT

NO AGENT

NO AGENT

000606



Home

Search

Form S

Lists

Help

LLL (bUbabz)

Limited Liability Company

GEM STATE MOVING
(80596)

Assumed Business Name

GEM STATE MULE
COMPANY, LLC
(41 2224)

Lir)nited Liability Company

GEM STATE MUTUAL
LIFE INSURANCE
COMPANY (89289)

General Business
Corporation (D)

GEM STATE
NEIGHBORHOOD
GREETERS
INFORMATION
RESOURCES (771 37)

Assumed Business Name

GEM STATE NETWORKS
(36901 0)

Assumed Business Name

GEM STATE NON-
EMERGENT
TRANSPORTATION
(435307)

Assumed Business Name

GEM STATE
NORTHWEST REALTY
(283226)

Assumed Business Name

Gem State of Mind
(3428463)

Assumed Business Name

GEM STATE OIL
RECOVERY (299467)

Assumed Business Name

GEM STATE OIL
SERVICES, INC. (584269)

General Business
Corporation (D)

© 201 9 ID Secretary of State

tXIstIng

Active-
Current

Active-
Existing

Active-
Good
Standing

Active-
Current

Active-
Current

Active-
Current

Active-
Current

Active-
Current

Active-
Current

Active-
Good
Stand ing

01/21 /1 999

03/04/201 4

12/22/1 950

12/22/1 998

03/21 /2008

10/1 8/201 O

08/31/2005

02/1 2/201 9

02/21 /2006

01/27/2012

NO AGENT

Login

COGENCY GLOBAL
INC.

DEPT. OF
INSURANCE

NO AGENT

NO AGENT

NO AGENT

NO AGENT

NO AGENT

NO AGENT

DOUGLAS E

STOWERS

000607



Home

Search

Form S

Lists

Help

GEM STATE OUTDOOR
AND LANDSCAPE
LIGHTING LLC (481474)

Limited Liability Company
(D)

GEM STATE PAINTING
CO. (1 721 66)

Assumed Business Name

GEM STATE PAPER &
SUPPLY CO. (93905)

General Business
Corporation (D)

GEM STATE PARTNERS,
INC. (572790)

General Business
Corporation (D)

GEM STATE PATRIOT
(THE) (505383)

Assumed Business Name

Gem State Paving LLC
(3403974)

Limited Liability Company
(D)

GEM STATE
PERFORMANCE
(137546)

Assumed Business Name

GEM STATE PEST
CONTROL (40591)

Assumed Business Name

GEM STATE PEST
SOLUTIONS (532955)

Assumed Business Name

GEM STATE PEST
SOLUTIONS LLC
(448340)

Limited Liability Company
(D)

GEM STATE PLASTER
AND RENOVATION LLC
(518208)

Limited Liability Company
(D)

I‘l'nll r'l'n'l'l' nl Ilnllhllur-

© 201 9 ID Secretary of State

Active-
Existing

Active-
Current

Active-
Good
Stand ing

Active-
Good
Standing

Active-
Current

Active-
Existing

Active-
Current

Active-
Current

Active-
Current

Active-
Existing

Active-
Existing

11/1 6/201 5

04/03/2002

01/02/1 954

01/06/2011

10/28/201 3

01/20/2019

01/1 2/2001

09/22/1 997

01/1 5/201 5

03/01/2015

08/25/201 6

n A Inf I’finnn

Login

CHARLES E WARD

NO AGENT

JOHN C ANDERSON

JARED SIMKINS

NO AGENT

MARK F BOISVERT ||

NO AGENT

NO AGENT

NO AGENT

DARREN WOLTERS

RICK ROONEY

\ llnlr‘l—n I'l' nIl—IAlI/Inll

000608



Home

Search

Form S

Lists

Help

UEIVI DIHIE
POLYG RAPH (21 5346)

Assumed Business Name

GEM STATE POWDER
COATING, INC. (506708)

General Business
Corporation (D)

GEM STATE PRINTING
(601363)

Assumed Business Name

GEM STATE
PROCESSING, LLC
(314830)

Foreign Limited Liability
Company

Gem State Promotions
LLC (3441 048)

Limited Liability Company
(D)

GEM STATE
PROPERTIES LLC
(338739)

Limited Liability Company
(D)

GEM STATE PROPERTY
GROUP LLC. (282632)

Limited Liability Company
)

GEM STATE PROPERTY
MANAGEMENT
(287560)

Assumed Business Name

GEM STATE PROPERTY
MANAGEMENT
(292656)

Assumed Business Name

GEM STATE PROPERTY
MANAGEMENT LLC
(23471 6)

Limited Liability Company
(D)

GEM STATE PROPERTY
MANAGEMENT
SERVICES (232214)

Assumed Business Name

© 201 9 ID Secretary of State

HLLIVE-
Current

Active-
Good
Standing

Active-
Current

Active-
Existing

Active-
Existing

Active-
Existing

Active-
Existing

Active-
Current

Active-
Current

Active-
Existing

Active-
Current

UéléU/AUUD

05/30/2006

01/08/2018

03/28/201 1

03/04/201 9

01/10/2012

02/25/201 0

10/1 7/2005

12/1 2/2005

05/30/2008

03/09/2004

Login

NU HUENI

CODY PORTER

NO AGENT

STEVEN
SCHOSSBERGER

Veronica Guajardo

RANDALL PAXTON
QUIGLEY

JENIFER MANT

NO AGENT

NO AGENT

FRANK HAGAMAN

NO AGENT

000609



Home

Search

Form S

Lists

Help

GEM STATE PUBLIC
AUCTION (205892)

Assumed Business Name

GEM STATE
PUBLISHING (1 60360)

Assumed Business Name

GEM STATE QUILTING
(268751)

Assumed Business Name

GEM STATE RACING
PIGEON CLUB (15072)

Unincorporated Nonprofit
Association (D)

GEM STATE RACK, LLC
(604315)

Limited Liability Company
(D)

GEM STATE
RADIOLOGY (78141)

Assumed Business Name

GEM STATE
RADIOLOGY, LLP (422)

Limited Liability
Partnership (D)

Gem State Real Estate
(3508070)

Assumed Business Name

GEM STATE REALTY,
INC. (251 1 89)

General Business
Corporation (D)

GEM STATE REC.COM
(1 1 5337)

Assumed Business Name

GEM STATE
REMODELI NG (68549)

Assumed Business Name

GEM STATE RENTALS
(255600)

Assumed Business Name

CFMI CTATF DEMTAI C

© 201 9 ID Secretary of State

Active-
Current

Active-
Current

Active-
Current

Active-
Current

Active-
Existing

Active-
Current

Active-
Existing

Active-
Current

Active-
Good
Stand ing

Active-
Current

Active-
Current

Active-
Current

ArHun-

05/01/2003

11/05/2001

04/04/2005

06/1 0/2011

04/1 2/201 8

12/31/1998

03/20/1 996

05/1 0/201 9

01/1 7/1 986

03/20/2000

09/1 6/1 998

11/1 2/2004

02/77/7nnfi

NO AGENT

NO AGENT

NO AGENT

RICK POST

Login

JACOB E BARCLAY

NO AGENT

JEFFREY R CLIFF

NO AGENT

WALT HESS

NO AGENT

NO AGENT

NO AGENT

Mn AGENT

000610



Home
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Lists

Help

(515885)

Assumed Business Name

GEM STATE RENTALS,
LLC (614758)

Limited Liability Company
)

GEM STATE REPTILES
(348296)

Assumed Business Name

GEM STATE RESEARCH
(465630)

Assumed Business Name

Gem State Restoration
(3533843)

Assumed Business Name

GEM STATE ROCK
SUPPLY (481 78)

Assumed Business Name

GEM STATE ROLLER
DERBY COMPANY
(3336819)

Non-Profit Corporation (D)

GEM STATE ROOFING
(37324)

Assumed Business Name

GEM STATE ROOFING
(96181)

Assumed Business Name

GEM STATE ROOFING,
INCORPORATED
(41 7519)

General Business
Corporation (D)

GEM State Rugby
(3528034)

Reservation of Legal Entity
Name

GEM STATE RV PARK
AND CAMPGROUND
(554360)

Assumed Business Name

I'Ehll CTATE CARI“ Aklh

© 201 9 ID Secretary of State

LUl‘rent

Active-
Existing

Active-
Current

Active-
Current

Active-
Current

Active-
Current

Active-
Good
Stand ing

Active-
Current

Active-
Current

Active-
Good
Stand ing

Active-
Current

Active-
Current

A n-d-h 1A

06/1 9/201 8

07/1 0/2007

02/08/201 2

06/07/201 9

01/1 6/1 998

10/1 7/201 8

08/1 2/1 997

07/1 6/1 999

12/1 8/2000

05/31/2019

12/28/201 5

nOI'l nl'in’l E

Login

TIMBER TURNER

NO AGENT

NO AGENT

NO AGENT

NO AGENT

KATIE LEWIS

NO AGENT

NO AGENT

RICHARD G SILVIA

NO AGENT

NO AGENT

kl!" Af‘Ele

000611



Home

Search

Form S

Lists

Help

KARAI I: (9058/)

Assumed Business Name

GEM STATE SECURITY &
INVESTIGATIONS
(246045)

Assumed Business Name

GEM STATE SECURITY &
INVESTIGATIONS
(377330)

Assumed Business Name

GEM STATE SECURITY,
INC. (279924)

General Business
Corporation (D)

GEM STATE SEED, INC.
(592883)

General Business
Corporation (D)

GEM STATE SERVERS
(583883)

Assumed Business Name

Gem State Shelter
Homes, LLC (3453197)

Limited Liability Company
)

Gem State Siding LLC
(3462056)

Limited Liability Company
D)

GEM STATE SIGN
INSTALLATION (3531 6)

Assumed Business Name

GEM STATE SILVER,
INC. (’I 20269)

General Business
Corporation (D)

GEM STATE SMALL
ENGINE REPAIR
(471952)

Assumed Business Name

GEM STATE SOFTWARE
LLC (51 7344)

Limited Liability Company
(D)

© 201 9 ID Secretary of State

LUl‘rent

Active-
Current

Active-
Current

Active-
Good
Stand ing

Active-
Good
Stand ing

Active-
Current

Active-
Existing

Active-
Existing

Active-
Current

Active-
Good
Stand ing

Active-
Current

Active-
Existing

07/29/2004

07/01 /2008

08/1 1/1 989

11/09/201 2

04/05/201 7

03/14/201 9

03/25/201 9

07/25/1 997

11/02/1 964

05/02/201 2

08/1 9/201 6

Login

NO AGENT

NO AGENT

DAN RAMOS

RYAN MILES

NO AGENT

Jan Taylor

jose d Ioera

NO AGENT

DENNIS OBRIEN

NO AGENT

MARK LATHAM
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Home

Search

Form S

Lists

Help

GEM STATE
SPECIALISTS, INC.
(363959)

General Business
Corporation (D)

GEM STATE
SPECIALIZED LAWN
CARE (50725)

Assumed Business Name

GEM STATE STAFFI NG
(362938)

Assumed Business Name

GEM STATE STAFFI NG
(362943)

Assumed Business Name

GEM STATE STAFFI NG
(362944)

Assumed Business Name

GEM STATE STAFFI NG
(366341)

Assumed Business Name

GEM STATE STAFFING,
LLC (541 99)

Limited Liability Company
)

GEM STATE STARS
(247870)

Assumed Business Name

GEM STATE STARS
PERFORMING ARTS
(378672)

Assumed Business Name

GEM STATE STEEL
ERECTORS LLC (586405)

Limited Liability Company
(D)

GEM STATE STOCK
HORSE ASSOCIATION,
INC. (372970)

Non-Profit Corporation (D)

GEM STATE STORAGE,
LLC (559395)
:.--.'4._.l 1 :_L:l."... 1--.-_.__._..

© 201 9 ID Secretary of State

Active-
Good
Standing

Active-
Current

Active-
Current

Active-
Current

Active-
Current

Active-
Current

Active-
Existing

Active-
Current

Active-
Current

Active-
Existing

Active-
Good
Standing

Active-
Existing

02/28/1 997

02/1 3/1 998

01/10/2008

01/1 0/2008

01/10/2008

04/04/2008

11/01 /2000

08/1 8/2004

07/22/2008

01/03/2018

11/1 3/1 997

06/21/2017

Login

FREDRIC E MANTH EY

NO AGENT

NO AGENT

NO AGENT

NO AGENT

NO AGENT

MICHAELA GIBSON

NO AGENT

NO AGENT

HEATHER HUBBARD

Callee Miller

JEROME ANDERSON
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Home

Search

Form S

Lists

Help

GEM STATE TECH
(48791 3)

Assumed Business Name

GEM STATE TECHNICAL
SERVICES (533336)

Assumed Business Name

GEM STATE
TECHNOLOGIES LLC
(373155)

Limited Liability Company
)

GEM STATE
TECH NOLOGY (425066)

Assumed Business Name

GEM STATE THRI FT
(554935)

Assumed Business Name

GEM STATE TILE &
DESIGN (583680)

Assumed Business Name

GEM STATE TILE &
STONE, LLC (625016)

Limited Liability Company
)

GEM STATE TILE
(280579)

Assumed Business Name

GEM STATE TILE
(31 5059)

Assumed Business Name

GEM STATE TIRE LLC
(626674)

Limited Liability Company
(D)

GEM STATE TOBACCO
SUPPLIES LLC (598872)

Limited Liability Company
(D)

GEM STATE TOOL
(374272)

Assumed Business Name

© 201 9 ID Secretary of State

Active-
Current

Active-
Current

Active-
Existing

Active-
Current

Active-
Current

Active-
Current

Active-
Existing

Active-
Current

Active-
Current

Active-
Existing

Active-
Existing

Active-
Current

02/01/2013

01/21/2015

02/01/2013

05/1 8/201 O

01/08/2016

04/03/201 7

09/06/201 8

08/04/2005

07/1 9/2006

09/24/201 8

03/27/201 8

05/20/2008

Login

NO AGENT

NO AGENT

TODD VANDEHEY

NO AGENT

NO AGENT

NO AGENT

BILL DOWNS

NO AGENT

NO AGENT

TAMMY ALVAREZ

Katrina Brady

NO AGENT
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Home

Search

Form S

Lists

Help

th bIAI I: IUWINLJ
(3100)

Assumed Business Name

GEM STATE TOWING
AND RECOVERY, INC.
(362358)

General Business
Corporation (D)

GEM STATE TRADING
POST (526849)

Assumed Business Name

GEM STATE
TRANSPORT (222755)

Assumed Business Name

GEM STATE
TRANSPORTATION,
INC. (266545)

General Business
Corporation (D)

GEM STATE TRAVEL
(353048)

Assumed Business Name

GEM STATE TREE
SERVICES (61 5850)

Assumed Business Name

Gem State Trimlight
(3421704)

Assumed Business Name

GEM STATE TROPHIES
(70827)

Assumed Business Name

GEM STATE TRUSS
COMPANY, LLC
(3391 62)

Limited Liability Company
(D)

GEM STATE TUB REPAIR
& RESURFACING (7675)

Assumed Business Name

GEM STATE TUB REPAIR
& RESURFACING,
INCORPORATED
(566575)
r_.__.._. n.._.'_____

© 201 9 ID Secretary of State

Active-
Current

Active-
Good
Stand ing

Active-
Current

Active-
Current

Active-
Good
Stand ing

Active-
Current

Active-
Current

Active-
Current

Active-
Current

Active-
Existing

Active-
Current

Active-
Good
Stand ing

U'I/ZZI'IBBI

01/1 7/1 997

09/26/201 4

11/1 8/2003

01 /04/1 988

09/04/2007

07/25/201 8

02/04/201 9

10/14/1998

01/1 3/201 2

02/1 3/1 997

06/1 4/201 O

NU Athl

Login

RANDALJ WATERS

NO AGENT

NO AGENT

STEVE WOLTERS

NO AGENT

NO AGENT

NO AGENT

NO AGENT

JOHN LITTLETON
HUBBARD

NO AGENT

MARK ROBINSON
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Home

Search

Form S

Lists

Help

Non-Profit Corporation (D)

GEM STATE UTILITIES
AND CONSTRUCTION
INC. (633897)

General Business
Corporation (D)

GEM STATE UTILITY
DEVELOPMENT GROUP,
LLC (388025)

Limited Liability Company
(D)

GEM STATE VAPORS
(490668)

Assumed Business Name

GEM STATE VENDING
(358688)

Assumed Business Name

Gem State Water
Com ang, LLC
(336 57 )

Limited Liability Company
(D)

GEM STATE WELDERS
SUPPLY, INC. (515032)

General Business
Corporation (D)

GEM STATE
WHOLESALE (352578)

Assumed Business Name

GEM STATE
WILDFLOWERS
(371645)

Assumed Business Name

Gem State Window
Cleaning (3437196)

Assumed Business Name

GEM STATE WIRELESS
(113060)

Assumed Business Name

Gem State Wood
Works LLC (3305230)

Limited Liability Company

© 201 9 ID Secretary of State

Active-
Good
Stand ing

Active-
Existing

Active-
Current

Active-
Current

Active-
Existing

Active-
Good
Stand ing

Active-
Current

Active-
Current

Active-
Current

Active-
Current

Active-
Existing

01/1 2/201 8

07/01/201 3

03/1 2/201 3

1 1/09/2007

12/06/201 8

11/1 5/2006

08/29/2007

04/21 /2008

02/26/201 9

02/25/2000

10/03/201 8

Login

TANNER L MOORE

DOUGLAS R NELSON

NO AGENT

NO AGENT

C T CORPORATION
SYSTEM

WILLIAM WATT

NO AGENT

NO AGENT

NO AGENT

NO AGENT

Tristan Walker
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Login

htM bIAI I: WURM Actlve- U4/‘l8/ZUUb NU Athl
PRODUCTS (270251) > Current

Home Assumed Business Name

GEM STATE Active- 09/1 1/2001 KEVIN L BROYLES
Search WRANGLERS (1 794)

>
Current

Unincorporated Nonprofit

r Association (D)

Forms ‘GEM STATE WRITING Actlve- 05/30/2002 NO AGENT
SERVICES (1 77578) > Current

Assumed Business Name

Lists

GEM STATE YOUNG Active- 04/07/2004 MA'I'I'HEW
MARINES (3311)

>
Current THORUSEN

Unincorporated Nonprofit
Help Association (D)

GEM STATE, LLC Active- 10/1 6/2006 DAVID P MCANANEY
(1 77642)

>
Existing

Limited Liability Company
)

GEM STATE'S FINEST Active- 09/06/2006 NO AGENT
(319500) > Current

Assumed Business Name

GEMSTATE Active- 09/08/2004 NO AGENT
AUSTRALIAN

>
Current

SH EPH ERDS (249666)

Assumed Business Name

GEMSTATE Active- 05/1 5/2003 NO AGENT
DISTRIBUTING(207353) > Current

Assumed Business Name

GEMSTATE GOLD & Active- 08/05/2002 NO AGENT
SILVER (182577) > Current

Assumed Business Name

GEMSTATEJEWELERS Active- 04/1 0/2018 HALEY MILLER
LLC (601856)

>
Existing

Limited Liability Company
(D)

GEMSTATE PARTNERS, Active- 03/31/2006 JAMES B HAYNES
LLC (1 5901 4)

>
Existing

Lisnited Liability Company

GEMSTATEHOMES.COM Active- 02/19/2013 NOAGENT
(489134) ) Current

Assumed Business Name

© 201 9 ID Secretary of State
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Home

Search

Form S

Lists

Help

Oasis View Farm
(453347)

Assumed Business Name

© 201 9 ID Secretary of State

>
Active-
Current

07/1 8/2011 NO AGENT

Login

000618



Electronically Filed

7/19/2019 2:56 PM
Fourth Judicial District, Ada County
Phil McGrane, Clerk of the Court

By: Austin Lowe, Deputy Clerk

McFarland Ritter PLLC
Ryan T. McFarland, ISB No. 7347

P.O. Box 1335

Meridian, ID 83680

Telephone: 208.895.1291

Facsimile: 208.895.1270

Email: ryan@mcfarlandritter.com

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

GEM STATE ROOFING, INCORPORATED,)
) Case N0. CV01-18-13437

Plaintiff, )

) STIPULATION RE: UNDISPUTED
vs. ) FACTS

)

UNITED COMPONENTS, INC. dba GEM )

STATE ROOFING, )

)

Defendant. )

)

PlaintiffGem State Roofing, Incorporated, by and through its undersigned counsel 0f

record, and Defendant United Components, Inc. dba Gem State Roofing, by and through its

undersigned counsel 0f record, hereby stipulate and agree that the facts attached hereto as

Exhibit A may be accepted by the Court as true and undisputed at the trial 0f this matter.

DATED this 19th day 0f July 2019.

PICKENS COZAKOS, P.A.

/s/Terri Pickens Manweiler
Terri Pickens Manweiler
Attorneys for Defendant

STIPULATION RE: UNDISPUTED FACTS - 1
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DATED this 19th day 0f July 2019.

McFarland Ritter PLLC

/s/Rvan T. McFarland

Ryan T. McFarland

Attorneys for Plaintiff

STIPULATION RE: UNDISPUTED FACTS - 2
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 19th day of July 2019, I caused t0 be served a true copy
of the foregoing STIPULATION RE: UNDISPUTED FACTS by the method indicated below,

and addressed to each of the following:

PICKENS COZAKOS, P.A.

Terri Pickens Manweiler iCOUYt CleCtroniC filing

Shannon Pearson

398 S. 9th Street, Suite 240

Boise, ID 83701

terri@pickenslawb0ise.com

shannon@pickenslawboise.com

/s/RVan T. McFarland

Ryan T. McFarland

STIPULATION RE: UNDISPUTED FACTS - 3
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Exhibit A

N0. Facts Stipulated?

In 1995, Jeff Flynn and Michelle Flynn, acting as directors, created Flynn,

Inc. and filed Articles of Incorporation for Flynn, Inc. with the Idaho

Secretary 0f State. See Memorandum Decision and Order (hereinafter,

“MSJDecis. ’), at 2

In August, 1997, Rick Silvia filed a Certificate of Assumed Business

Name With the Idaho Secretary 0f State, indicating that he was doing

business as “Gem State Roofing.” MSJDec. at 5

In 1998, Jeff Flynn, President, and Michelle Flynn, Secretary, filed

Articles ofAmendment of Flynn, Inc. with the Idaho Secretary of State

changing the name 0f Flynn, Inc. t0 Gem State Roofing & Asphalt

Maintenance, Inc. MSJDecis. at 2.

In 1999, Michelle Flynn, Secretary, filed a Certificate 0fAssumed
Business Name With the Idaho Secretary of State indicating that Gem
State Roofing & Asphalt Maintenance, Inc. was doing business as Gem
State Roofing. MSJDecis. at 2.

In 2000, Rick Silvia filed Articles 0f Incorporation for Plaintiff, Gem
State Roofing, Inc. MSJ Decis. at 5.

PlaintiffGem State Roofing, Inc. primarily does business in Blaine

County, Idaho. MSJDecis. at 5.

Plaintiff has continuously conducted business in Blaine County, Idaho,

under the name “Gem State Roofing” since it was formed in 2000.

In October 2005, Plaintiff (Gem State Roofing, Inc.) and Defendant’s

predecessor (Gem State Roofing & Asphalt Maintenance, Inc.) executed

the Trademark Settlement Agreement (the “TSA”). MSJ Decis. at 1

Gem State Roofing, Inc. and Gem State Roofing & Asphalt Maintenance,

Inc. agreed, Via the TSA, that their names are confusingly similar to each

other. MSJDecis. at 6.

10

Gem State Roofing, Inc. and Gem State Roofing & Asphalt Maintenance,

Inc. agreed, Via the TSA, that they provide similar services. MSJDecis. at

6

11

Gem State Roofing, Inc. and Gem State Roofing & Asphalt Maintenance,

Inc. agreed, Via the TSA, that there was a likelihood of confusion as t0

source, origin, and sponsorship 0f their respective services. MSJDecis. at

6

12

Via the TSA, Gem State Roofing & Asphalt Maintenance, Inc., agreed

that it would not advertise 0r solicit business in Blaine County. MSJ
Decis. at 7.

STIPULATION RE: UNDISPUTED FACTS - 4
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Via the TSA, Gem State Roofing & Asphalt Maintenance, Inc. agreed it

would not perform any services in Blaine County except (i) warranty and

13 maintenance work and repeat customer business for the former customers
\l

listed in paragraph 3(a), and (ii) work for a public entity in Idaho that is

put out for bid among qualified contractors. MSJDecis. at 7.

Via the TSA, Gem State Roofing, Inc. and Gem State Roofing & Asphalt

1 4
Maintenance, Inc. agreed that if they receive a request for work that they

were prohibited from performing under the TSA, they would direct the \/

person 0r entity requesting the work to the other party. MSJDecis. at 8.

1 5
In 201 1, Jeff Flynn created Defendant United Components Inc. MSJ
Decis. at 3. \l

1 6
Defendant United Components Inc. has, since its creation, conducted

business under the name “Gem State Roofing.” \/

1 7
Defendant, operating under the name Gem State Roofing, has bid 0n and

performed work in Blaine County. MSJDecis. at 9. \/

18
Defendant accepted an over $200,000 roofing project for the Wood River

\l
Valley’s new animal shelter. MSJDecis. at 9.

19
Pioneer West Property Management paid Defendant $ 1 ,950.00 for roofing
work on August 22, 2016. See Defendant0003 \l

20
Standard Plumbing Supply paid Defendant $2,481.00 for asphalt work on
a property in Hailey, Idaho 0n August 25, 2016. See Defendant0005 \/

21
On January 22, 2018, Kerry Armstrong paid Defendant $750.00 for

roofing work 0n a property in Ketchum, Idaho. See Defendant0004 \/

Plaintiff has n0 evidence that UCI provided services, beyond an estimate,
22

to Bruce Bothwell. \/

23
Plaintiff has n0 evidence that UCI provided services, beyond an estimate,

to Larry Isham. \l

24
Plaintiff has no evidence that UCI provided services, beyond an estimate,

to Snow Mountain Apartments. \/

25
Plaintiff has no evidence that UCI provided services, beyond an estimate,

to ESI Construction Management, LLC. \/

Plaintiff has no evidence that UCI provided services, beyond an estimate,
26

to Brashears & Sons, Inc. \/

STIPULATION RE: UNDISPUTED FACTS - 5
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR ADA COUNTY

GEM STATE ROOFING, INCORPORATED,
Plaintiff, Case No. CVO 1 - 1 8- 1 3437

vs.

JUDGMENT
UNITED COMPONENTS,
INCORPORATED, dba GEM STATE
ROOFING,

Defendant.

JUDGMENT IS ENTERED AS FOLLOWS:

Defendant United Components, Inc., dba Gem State Roofing, breached the Trademark

Settlement Agreement. However, Plaintiff Gem State Roofing, Inc. has failed t0 prove its

damages and is thus not entitled to collect any damages. Neither party is entitled to attorney

fees.

IT IS SO ORDERED.

SAMUEL A. HOAGLAND Date

District Judge

Judgment - 1

Signed: 9/17/2019 04:29 PM

09/17/2019 16:50:50

Hoskins, Janet

Filed:

Fourth Judicial District, Ada County

Phil McGrane, Clerk of the Court

By: Deputy Clerk -
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CERTIFICATE 0F MAILING

I hereby certify that on
,

I served a true and correct copy 0f the within

instrument to:

Mr. Ryan McFarland, Esq.

rvan@mcfarlandritter.com

Ms. Terri Pickens Manweiler, Esq.

Ms. Shannon Pearson, Esq.

terri@pickenslawboise.com

shannonébpickenslawboise.com

Phil McGrane
Clerk of the District Court

By
Deputy Court Clerk

Judgment — 2

Signed: 9/17/2019 04:50 PM
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR ADA COUNTY

GEM STATE ROOFING, INCORPORATED,
Plaintiff, Case N0. CVO 1 - 1 8- 1 3437

VS.

FINDINGS OF FACT & CONCLUSIONS OF
UNITED COMPONENTS, LAW
INCORPORATED, dba GEM STATE
ROOFING,

Defendant.

THIS MATTER came before the Court 0n a court trial held on August 5, 2019. For the reasons

contained herein, the Court finds that although Defendant United Components, Inc. breached the

Trademark Settlement Agreement, Plaintiff Gem State Roofing, Inc. has failed t0 prove

damages, and is thus not entitled t0 damages 01‘ attorney fees.

FINDINGS OF FACT

1. Jeffrey Flynn (“Flynn”) started a roofing company in the early 19803 in Nampa, Idaho, Which

he called Gem State Roofing. Flynn moved to Boise in 1987 and added asphalt maintenance

to his roofing business.

2. In 1995, Flynn and his then-wife Michelle Flynn (“Michelle”), acting as directors, created

Flynn, Inc. and filed a Certificate of Incorporation With the Idaho Secretary 0f State.

3. In 1997, Rick Silvia (“Silvia”) filed a Certificate 0f Assumed Business Name With the Idaho

Secretary of State for his roofing construction business, Which declared that his company was

operating under the name “Gem State Roofing.”

Findings of Fact & Conclusions 0fLaw - 1

09/17/2019 16:50:27

Hoskins, Janet

Filed:

Fourth Judicial District, Ada County

Phil McGrane, Clerk of the Court

By: Deputy Clerk -
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Findings of Fact & Conclusions of Law - 2 

4. In 1998, Flynn filed an Articles of Amendment to change Flynn, Inc. to Gem State Roofing 

& Asphalt Maintenance, Inc.   

5. In 1999, Michelle filed a Certificate of Assumed Business Name stating that Gem State 

Roofing & Asphalt Maintenance, Inc. would do business under the name “Gem State 

Roofing.”   

6. In 2000, Silvia filed Articles of Incorporation for Gem State Roofing, Inc.  

7. Since 2000, Gem State Roofing, Inc. has primarily conducted business in Blaine County, 

Idaho under the name “Gem State Roofing.” 

8. On May 2, 2002, the State of Idaho issued a Certificate of Registration of Trademark Service 

Mark to Gem State Blaine stating the first use was November 1997 and the expiration of the 

trademark was May 2, 2012.  There is no evidence that the trademark has been renewed since 

2012.   

9. The Certificate of Registration shows the trademark assigned to Gem State Blaine is as 

follows: 

 

10. On December 29, 2004, the State of Idaho issued a Certificate of Registration of Trademark 

Service Mark to Gem State Boise stating that the first use of the trademark was in 1985 and 

that the trademark would expire on December 29, 2014.   

11. The Certificate of Registration showed that the Trademark assigned to Gem State Boise is as 

follows: 

 

GEM.
@STKI‘E

ROOFING

000627



12. On December 1, 2014, the above trademark was assigned t0 UCI and renewed until

December 29, 2024.

13. There is no evidence that either party has ever obtained a registered trademark for the name

“Gem State Roofing.”

14. There are 387 businesses in Idaho using 0r that have used the name “Gem State.”

15. The “Gem State” is a well-known nickname for the State of Idaho.1

16. In 2005, following the realization that their roofing companies were operating under the same

name, the owners 0f Gem State Roofing, Inc. (“Gem State Blaine”) and Gem State Roofing

& Asphalt Maintenance, Inc. (“Gem State Boise”) entered into a Trademark Settlement

Agreement (“TSA”) delineating boundaries for where each company could solicit and d0

business.

17. The Recitals 0f the Agreement state that the “parties’ names are confusingly similar t0 each

other and the parties provide similar services, leading t0 a likelihood of confusion as t0

source, origin, and sponsorship 0f the services” and that the parties “wish t0 resolve this

matter without litigation by agreeing not t0 do business 0r advertise in the other’s primary

market.”

18. Under the TSA the parties agreed (in part) that:

a. Gem State Boise would not “advertise 0r solicit business in Blaine County, including

but not limited to by, as a non-exhaustive list of examples, telephone directory

advertising, radio or television advertising, billboards, flyers, signs, or by making any

indication, express 0r implied, that it performs services in Blaine County;”

1

The Court takes judicial notice of this fact. See I.R.E. 201(b)(1) (“The court may judicially notice a fact that is not

subj ect t0 reasonable dispute because it is generally known within the trial court’s territorial jurisdiction”).

Findings of Fact & Conclusions 0fLaw - 3
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19.

20.

21.

22.

23.

24.

b. Gem State Boise would not “perform any services in Blaine County except (i)

warranty and maintenance work and repeat customer business for the former

customers listed in paragraph 3(a),2 and (ii) work for a public entity in Idaho that is

put out for bid among qualified contractors;”

c. “If either party receives a request for work that it is prohibited from performing under

this Agreement, it Will direct the person 0r entity requesting the work t0 the other

party.”

Gem State Blaine made the same agreements above, except that they were With respect t0

Ada County, Boise County, Canyon County, Elmore County, Gem County, Gooding County,

Jerome County, Twin Falls County, and Valley County.

In 2010, Flynn and Michelle’s marriage dissolved, and at the same time, Gem State Boise

had incurred significant tax liability.

In order t0 resolve Gem State Boise’s tax liability, the IRS directed Flynn t0 dissolve Gem

State Boise and start a new company With a new name.

In 2012, Gem State Boise was thus dissolved and Flynn created United Components

Incorporated (“UCI”), which continued t0 operate under the same business name, “Gem State

Roofing.”

Michelle has n0 ownership interest in UCI.

Since the TSA was signed, UCI (operating as Gem State Roofing) has done four roofing

projects in Blaine County, Which are as follows:

a. Brashears & Sons/Shay Construction — UCI submitted multiple bids 0n a project

for Brashears & Sons and Shay Construction t0 perform roofing services for Terry

2
The customers listed in Section 3(a) include: Kelly Herara, Mrs. Lipton, and Advanced Maintenance Services.

Findings of Fact & Conclusions 0fLaw - 4
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Findings of Fact & Conclusions of Law - 5 

and Mike Higgs.  UCI performed roofing services on the project and, on October 13, 

2011, was paid $17,424 for its work. 

i. The client on this job specifically reached out to UCI, because they had a 

positive experience working with UCI on a project located in Twin Falls, Idaho.     

b. Pioneer West Property Management – UCI was paid $1,950 on July 29, 2016 for 

work done in Ketchum, Idaho.   

i. Pioneer West Property Management is the successor to Advance Maintenance 

Services, to which (under the TSA) Gem State Blaine was allowed to provide 

roofing services.   

ii. Silvia testified that Gem State Blaine also did work for Pioneer West Property 

Management.  He testified based on a hearsay statement that UCI had 

performed “shoddy work” on this project.  

c. Kerry Armstrong – UCI was paid $750 for work done in Ketchum, Idaho in 2017. 

d. Animal Shelter of the Wood River Valley – UCI bid on and was awarded a contract 

with McAlvain Construction, Inc. (“McAlvain”) to perform over $200,000 in roofing 

work on the Wood River Animal Shelter.   

i. As of October 2018, McAlvain has paid UCI a total of $279,540.   

ii. Flynn and Kerrie Kuhn (UCI’s Corporate Secretary) testified that UCI has 

sustained at least $12,000 in losses on this project. 

iii. Tracey Felix, a project manager for McAlvain, testified that McAlvain 

specifically solicited and wanted UCI to do the roofing work on this project, 

because it had a positive experience working with UCI on Shore Lodge in 

McCall, Idaho.     
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25.

26.

27.

28.

29.

30.

31.

32.

Since the TSA was signed, UCI (operating as Gem State Roofing) bid on at least four jobs in

Blaine County for working totaling over $100,000. However, it did not Win those bids and

consequently did not receive any income 0r profit as a result of those bids.

UCI did not believe it was bound by the TSA because Gem State Boise was shut down as

part of the deal With the IRS.

Silvia testified that for all 0f the projects described in Sections 22 and 23, UCI did not refer

any 0f the work t0 him, and Gem State Blaine was qualified t0 d0 the work.

Silvia testified as to his gross revenue and profit from the years 2000 t0 2018.

Silvia experienced a drop in business in 2008 and for a few years thereafter. Silvia testified

that this drop was likely due to the economic crash and t0 the fact that UCI was doing

business under the same name as his company in Blaine County.

However, the exhibit prepared by Silvia setting forth his gross revenue, profit, and profit

margin shows that his profit margin has increased overall in 18 years. In fact, in 2018, he

had the highest profit margin ever for his business at over 56%.

On July 20, 2018, Gem State Blaine filed the instant action against UCI alleging (1) breach

of contract, (2) breach 0f covenant 0f good faith and fair dealing, (3) trademark infringement,

(4) unjust enrichment} (5) preliminary injunction, and (6) permanent injunction.

This Court previously determined that UCI is a successor corporation to Gem State Boise, is

liable under the terms 0f the TSA, and breached the TSA by performing work in Blaine

County for clients that were not specifically excluded in the TSA. However, the Court held

that there were genuine issues 0f material fact as whether Gem State Blaine has incurred

damages and as t0 Gem State Blaine’s claims regarding trademark infringement and

injunctive relief. See Memorandum Decision and Order (filed April 26, 2019).

3
This claim has been dismissed. See Memorandum Decision and Order pp. 20—21 (filed April 26, 2019).

Findings of Fact & Conclusions 0fLaw - 6

000631



STANDARD OF REVIEW

It is the province of the district judge acting as trier of fact to weigh conflicting evidence and

testimony and t0 judge the credibility 0f the Witnesses. Benninger v. Derifield, 142 Idaho 486,

489, 129 P.3d 1235, 1238 (2006); I.R.C.P. 52(a). If the findings 0f fact are based on substantial

evidence, even if the evidence is conflicting, they will not be overturned on appeal. Id.

However, the trial court’s conclusions 0f law are freely reviewed t0 determine whether the

applicable law was correctly stated and Whether the legal conclusions are sustained by the facts

found. Id.

ANALYSIS & CONCLUSIONS OF LAW

The primary issues before the Court are whether Gem State Blaine has presented sufficient

evidence regarding injunctive relief and money damages, and Whether it is entitled t0 relief on its

claim for trademark infringement.

a. Damages

Gem State Blaine asserts that it is entitled t0 injunctive relief as W611 as $220,000 in money

damages for UCI’S breach of the TSA. Gem State Blaine asserts that its calculation of damages

is based 0n the law regarding non-competition agreements as the TSA is essentially an

agreement not t0 compete in the parties’ respective geographical territories.
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i. Injunction

The decision of whether to impose injunctive relief is Within the discretion of the district court.

Harris v. Cassia County, 106 Idaho 513, 517, 681 P.2d 988, 992 (1984). “The court Which is t0

exercise the discretion is the trial court and not the appellate court, and an appellate court Will not

interfere absent a manifest abuse 0f discretion.” Id. “It is true that injunctions should issue only

where irreparable injury is actually threatened.” O’Boskey v. First Fed. Sav. & Loan Ass’n 0f

Boise, 112 Idaho 1002, 1007, 739 P.2d 301, 306 (1987). Where the conduct causing injury has

been discontinued, the dispute is moot and the injunction should be denied. Id. However, as the

United States Supreme Court observed, the trial court must be convinced that “there is n0

reasonable expectation that the wrong will be repeated.” United States v. WT. Grant C0., 345

U.S. 629, 633 (1953) (citation omitted). Further, the burden on the defendant to make this

showing “is a heavy one.” Id. “It is the duty 0f the courts t0 beware 0f efforts t0 defeat

injunctive relief by protestations 0f repentence and reform, especially when abandonment seems

timed t0 anticipate suit, and there is probability 0f resumption.” United States v. Oregon State

Medical Society, 343 U.S. 326, 333 (1952).

Here, Gem State Blaine has not demonstrated that it has suffered irreparable injury by UCI’s

conduct. Instead, the evidence demonstrates that Gem State Blaine’s profit margin has overall

been increasing for the past 18 years, with a dip that coincided With the so-called “great

recession.” Gem State Blaine failed t0 present any evidence regarding UCI’s profits and its

corresponding losses (other than a speculative statement by Silvia that his company likely

experienced a dip due to the economy as well as UCI’s presence in Blaine County).
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Gem State Blaine experienced its highest profit margin just last year at over 56%. While it is

true that UCI breached the TSA by doing work for three clients that were not specifically

excluded in the TSA,4 and by bidding on certain other projects, there is no evidence that Gem

State Blaine would have gotten the same work 0r what its profits would have been had it been

awarded that work. Silvia testified that his company was equipped t0 perform the same services

on these projects. However, there is no evidence or testimony from any of these clients

(potential or otherwise) that they would have hired Gem State Blaine had UCI referred these

clients t0 Gem State Blaine. There is also n0 evidence as t0 What Gem State Blaine’s profit 0n

these projects would have been had it done the work.

There is no evidence that UCI performed shoddy work that has harmed Gem State Blaine’s

reputation. Instead, Silvia testified (based on hearsay) that UCI performed “shoddy wor ”
for

Prior West Property Management, Which was a successor to a client t0 whom UCI was

specifically allowed t0 provide services under the TSA. The Court cannot find that UCI was

performing “shoddy wor ”
that harmed Gem State Blaine based 0n this hearsay statement.

Finally, there was no evidence that UCI has done work in Blaine County recently (other than on

the animal shelter, upon Which it has sustained a loss). The evidence of work performed in

Blaine County is minimal. In over 14 years (from 2005 to 2019), UCI has worked on three jobs

that are in Violation of the TSA, all of Which stemmed from UCI’s existing client relations.

Accordingly, the Court does not find that Gem State Blaine is actually threatened by irreparable

4
The Court finds that the work for Pioneer West Property Management was permissible under the TSA, because it

was a successor to Advanced Maintenance Services.
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injury. Therefore, a permanent injunction will not be issued as Gem State Blaine has failed to

prove any actual damages from UCI’S conduct.

ii. Money Damages

Gem State Blaine asserts that it is entitled to damages under the damages calculation for a

Violation of a non-competition agreement, and that it need only show it has 10st profits and UCI

has had corresponding gains. UCI disputes that it actually breached the TSA and argues that

Gem State Blaine has not shown that it has suffered any damages as a result of its breach of the

TSA.

“A trial court’s award 0f general damages is reviewed under the deferential standard of clear

error.” Moeller v. Harshbarger, 118 Idaho 92, 93, 794 P.2d 1148, 1149 (Ct. App. 1990). The

findings 0f the trial court on the question 0f damages Will not be set aside When based on

substantial and competent evidence. Idaho Falls Bonded Produce Supply C0. v. General Mills

Rest. Group, Ina, 105 Idaho 46, 49, 665 P.2d 1056, 1059 (1983).

Here, the Court finds that the TSA is essentially an anti-competition agreement and that UCI (as

the successor to Gem State Boise) breached the TSA by performing services for customers in

Blaine County that were not exceptions set forth in the TSA (see TSA fl 3). Therefore, the Court

will apply the law regarding damages for anti-competition agreements in this case.
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The measure of damages for the breach 0f an anti-competition clause is the amount that the

plaintiff 10st by reason 0f the breach, not the amount 0f profits made by the defendant. Dunn v.

Ward, 105 Idaho 354, 356, 670 P.2d 59, 61 (Ct. App. 1983). The measure of damages for loss of

profits is “rarely susceptible 0f accurate proof . . .
.” Ryska v. Anderson, 70 Idaho 207, 213, 214

P.2d 874, 876 (1950). Therefore, the law does not require “accurate proof with any degree of

mathematical certainty . . .
.” Vancil v. Anderson, 71 Idaho 95, 105, 227 P.2d 74, 80 (1951).

Damages need be proved only with a “reasonable certainty[,]” and this means “that [the]

existence 0f damages must be taken out 0f the realm 0f speculation.” Anderson & Nafziger v.

GT. Newcomb, Ina, 100 Idaho 175, 182—83, 595 P.2d 709, 716—17 (1979) (citations omitted).

“The mere fact that it is difficult t0 arrive at [an] exact amount 0f damages, Where it is shown

that damages resulted, does not mean that damages may not be awarded; it is for the trier-of—fact

t0 fix the amount.” Bumgamer v. Bumgamer, 124 Idaho 629, 640, 862 P.2d 321, 332

(Ct.App.1993) (citation omitted). The profits realized by the defendant may be considered by

the trier-of—fact, if shown t0 correspond With the loss 0f the plaintiff. Dunn, 105 Idaho at 356,

670 P.2d at 61.

The facts in this case are akin t0 Trilogy Network Systems v. Johnson, 144 Idaho 844, 172 P.3d

1119 (2007). In that case, Johnson was employed by Trilogy Network Systems, Inc. (“Trilogy”).

Johnson terminated his employment With Trilogy. The parties subsequently entered into an

agreement that (in part) forbade Johnson for one year from doing business with Seastrom

Manufacturing, Inc. (“Seastrom”). Johnson and Trilogy subsequently both submitted bids t0

Seastrom during that one year period. Seastrom awarded the contract to Johnson. Trilogy then

sued Johnson for breach 0f the non-competition agreement. A court trial was held, and the trial
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court determined that although Johnson had breached the agreement, Trilogy had failed to prove

its damages With reasonable certainty. The trial court entered a judgment in favor of Trilogy, but

did not award it damages or attorney fees, and Trilogy appealed.

On appeal, the Supreme Court affirmed the trial court’s decision. The Supreme Court found that

the trial court’s determination was supported by the record that Trilogy had failed to prove its

damages because it had failed t0 offer into evidence its original bid t0 Seastrom or any

comparison between its costs and the costs to Johnson. During the court trial, the president of

Trilogy testified that Trilogy and Johnson’s profit margins were similar. He also stated that

Trilogy would have made a comparable profit t0 Johnson’s profit on the Seastrom project.

Trilogy argued that stating a conclusion regarding its profit margin, Without any factual support,

is enough t0 take the issue 0f damages out 0f the realm of speculation. The Supreme Court

disagreed and noted that the law requires more:

Trilogy failed to offer into evidence any proof of What its costs and profits would
have been had Seastrom awarded it the contract. Its only proof was conclusory

statements that Johnson and Trilogy would have made similar profits. Trilogy

failed to offer into evidence its bid t0 Seastrom for the software portion of the

project, Which would have shown its costs and the profit margin it expected for

that portion 0f the bid. Although Trilogy had a list 0f the software Johnson

supplied Seastrom, there was n0 showing as t0 What the costs t0 Trilogy would
have been for the software ultimately used by Johnson t0 complete the proj ect. As
such, Trilogy failed t0 persuade the district court of any correspondence between

What its profit would have been and Johnson’s actual profit, and thus failed t0

take the measure 0f its damages out of the realm 0f speculation. Therefore, the

district court did not err when it declined t0 award damages.

Id. at 847, 172 P.3d at 1122.

Similarly, here, Gem State Blaine failed t0 offer into evidence any proof as t0 What its costs and

profits would have been had it been awarded the contracts for the work for Brashears &
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Sons/Shay Construction, Kerry Armstrong, 0r the Animal Shelter. In addition, there is no

evidence before the Court as t0 What UCI’S profits were 0n these projects, other than it sustained

a $12,000 loss. There is no evidence that had Gem State Blaine been awarded the Animal

Shelter contract that it would have not sustained the same loss. Moreover, there is insufficient

proof that Gem State Blaine has lost profits during the years that UCI performed services in

Blaine County. While Gem State Blaine’s business did take a downturn during the recession, it

has since recovered and has had its highest profit margin to date in 2018. Gem State Blaine has

failed t0 show any correspondence between What its profits would have been and UCI’s actual

profit, and thus has failed t0 take the measure 0f its damages out of the realm 0f speculation. See

id. Accordingly, the Court finds that Gem State Blaine has failed t0 prove its damages With

reasonable certainty.

b. Trademark Infringement

Gem State Blaine claims that UCI has violated its trademark rights t0 the name “Gem State

Roofing.” UCI spent much briefing and argument claiming that the logo is the trademark at

issue;5 however, Gem State Blaine has made clear that it is not alleging trademark infringement

0n its logo, but rather 0n its use 0f the name, “Gem State Roofing.” Accordingly, the Court will

determine whether Gem State Blaine has a protectable trademark in the name “Gem State

Roofing,” and whether it has sustained damages from any alleged trademark infringement.

5 UCI also claimed that a name cannot be trademarked; however, that argument fails as trademarks are specifically

defined as “any word, name, symbol, 0r device.” LC. § 48-501(1 1).
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i. Protectable Trademark

Trademarks are “any word, name, symbol, 0r device . . . used by a person . . . t0 identify and

distinguish the goods 0f such person . . . from those manufactured 0r sold by others.” LC. § 48-

501(1 1); see also 15 U.S.C. § 1127. Trademarks may be registered both federally and With a

state government.6 The federal trademark system is governed by the Lanham Act, While Idaho

provides a simpler but similar statutory scheme at Idaho Code § 48-501, et. seq.7

Registration 0f a trademark is not required in order to have a valid and enforceable trademark,

and an unregistered trademark can be enforced under state common law, or if it has been

registered in a State, under that State’s registration system. Mata] v. Tam, 137 S. Ct. 1744,

1752—53 (2017); ZW USA, Inc. v. PWD Sys., LLC, 889 F.3d 441, 449 (8th Cir. 2018) (“The

Lanham Act protects both registered and unregistered trademarks”). Under both state and

federal law, a trademark must be first used in connection With the sale 0f goods 0r services in

order t0 gain legal protection. See e.g. King’s ofBoise, Inc. v. M. H. King C0,, 88 Idaho 267,

274, 398 P.2d 942, 945 (1965); Miller v. Glenn Miller Prods., Ina, 454 F.3d 975, 979 (9th Cir.

2006) (“Registration does not create a mark 0r confer ownership; only use in the marketplace can

establish a mark”); See Cal. Cooler, Inc. v. Loretta Winery, Ltd, 774 F.2d 1451, 1454 (9th

Cir.1985) (“[A] trademark is a common law property right that exists independently 0f statutory

provisions for registration”).

6 The evidence shows that both parties have registered only their logos. There is n0 evidence before the Court that

either party has registered the name “Gem State Roofing.” However, the Court notes that registration is not required

t0 have a protectable trademark.

7 “The intent 0f this act is to provide a system 0f state trademark registration and protection substantially consistent

with the federal system 0f trademark registration and protection under the trademark act 0f 1946, as amended. To
that end, the construction given the federal act should be examined as persuasive authority for interpreting and

construing this act.” LC. § 48-518.
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Thus, in order t0 obtain a registered trademark, an applicant must certify that his mark is “in

use.” LC. § 48-503(4). “Use” is defined as

the bona fide use of a mark in the ordinary course of trade, and not made merely

t0 reserve a right in a mark. For the purposes 0f this act, a mark shall be deemed
t0 be in use: (a) 0n goods when it is placed in any manner on the goods 0r other

containers or the displays associated therewith or on the tags or labels affixed

thereto, 0r if the nature 0f the goods makes such placement impracticable, then 0n

documents associated with the goods 0r their sale, and the goods are sold or

transported in commerce in this state; and (b) on services When it is used 0r

displayed in the sale 0r advertising 0f services and the services are rendered in

this state.

Here, the unrebutted evidence is that Flynn used the name “Gem State Roofing” as early as the

19803. There is insufficient evidence regarding the exact areas he did business in at that time.

Silvia did not start using the name “Gem State Roofing” in Blaine County until the late 19903.

There is insufficient evidence regarding the first use 0f the name “Gem State Roofing” in the

Blaine County area. However, even if Gem State Blaine was the first t0 use the name, the Court

finds that the name “Gem State Roofing” is not a protectable trademark as it is primarily

geographically descriptive.

Idaho Code § 48-502(2)(e) provides:

A marks by which the goods 0r services of any applicant for registration may be

distinguished from the goods 0r services 0f others shall not be registered if it:

Consists of a mark Which: (i) When used on or in connection With the goods 0r

services 0f the applicant, is merely descriptive 0r deceptively misdescriptive 0f

them; or (ii) when used 0n or in connection with the goods or services of the

applicant is primarily geographically descriptive 0r deceptively misdescriptive

of them; 0r (iii) is primarily merely a surname, provided however, that nothing in

this subsection shall prevent the registration of a mark used by the applicant

which has become distinctive 0f the applicant’s goods 0r services. The secretary

of state may accept as evidence that the mark has become distinctive, as used 0n

8 “Mark” is defined as “any trademark, service mark, collective mark or certification mark entitled t0 registration

under this act Whether registered 0r not.” LC. § 48-501(7).
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0r in connection with the applicant’s goods or services, proof of continuous use

thereof as a mark by the applicant in this state for the five (5) years before the

date 0n which the claim 0f distinctiveness is made[.]

(Emphasis added). Neither generic nor descriptive terms are protectable without establishing

secondary meaning. 20th Century Wear, Inc. v. Sanmark—Stardust Ina, 747 F.2d 81, 87 (2nd

Cir.1984). “A mark is descriptive if it describes: the intended purpose, fimction 0r use 0f the

goods; the size of the goods; the class of users of the goods; a desirable characteristic of the

goods; or the end effect upon the user.” Wynn Oil C0. v. Thomas, 839 F.2d 1183, 1190 (6th Cir.

1988). If the mark “imparts information directly, it is descriptive.” Anheuser—Busch, Inc. v.

Stroh Brewery Ca, 587 F.Supp. 330, 335 (E.D.Mo.1984); affirmed 750 F.2d 631 (8th Cir.1984).

The Lanham Act does not protect primarily geographically descriptive marks.

“It is plain that the congressionally established prohibition against registration 0f

geographical names 0r terms basically stems from the realization that most terms

in the vocabulary 0f this science are generic 0r descriptive. Thus, Congress has

expressly left accessible to all potential users those names 0f subdivisions of the

earth—regions, nations, counties, town, rivers, lakes, and other natural and

artificial geographical units—Which could be employed t0 draw public attention

t0 the origin of a product or the situs 0f a business. It would obviously promote

unfair competition to prescribe for all save a single producer the name 0f a region

and thereby preclude other producers 0f the same product in the same region from

indicating their product’s origin.”

Burke-ParsonS-Bowlby Corp. v. Appalachian Log Homes, Ina, 871 F.2d 590, 594 (6th Cir.

1989) (citing World Carpets, Inc. v. Dick Littrell ’s New World Carpets, 438 F.2d 482, 485 (5th

Cir.1971)).

Where it is determined that the mark as perceived by potential purchasers describes the

geographic origin 0f the goods the mark is primarily geographically descriptive. Id. (citation

omitted). If there is a possibility that the geographic term is “minor, obscure, remote 0r
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unconnected with the goods,” then the mark may be protectable and not precluded under the

primarily geographically descriptive category. See Nat’l Lead C0. v. Wolfe, 223 F.2d 195 (9th

Cir. 1955) (use 0f word “Dutch” t0 describe paint was not geographical 0r descriptive); World

Carpets, Inc. v. Dick Littrell’s New World Carpets, 438 F.2d 482, 486 (5th Cir. 1971) (use 0f

word “world” t0 describe carpets was too broad t0 suggest any identifiable unit or place 0f

origin, and was thus not geographically descriptive).

The Legislative History 0f the Lanham Act points out that Where a logical connection can be

made between the product and the geographical term, the term is geographically descriptive.

“T0 illustrate, the word ‘Alaska’ would probably have no descriptive 0r geographical meaning

applied to bananas, but applied t0 canned salmon would unquestionably have a descriptive as

well as geographical meaning.” In re Nantucket, Ina, 677 F.2d 95, 107 (C.C.P.A. 1982).

Though more than a geographic name is required in order to meet the “primarily

geographically descriptive” category, there is n0 requirement that the challenger

t0 a trademark demonstrate that the area is noted for the goods in question. The
proper inquiry is “What meaning, if any, does the term convey t0 the public with

respect t0 the goods 0n which the name is used?” When a geographic name is

used 0n goods, it does not represent a single source but refers to the area in which
the goods originated. A “goods/place association” by the public is therefore

presumed.

Burke-Parsons-Bowlby Corp, 871 F.2d at 595 (Citations omitted).

A trademark that is primarily geographically descriptive must have acquired secondary meaning

t0 invoke the protection 0f the Lanham Act. Id. The purpose 0f requiring the establishment 0f

secondary meaning is t0 give effect t0 those geographic marks Which n0 longer cause the public

t0 associate the goods with a particular place but t0 associate the goods with a particular source.

Findings of Fact & Conclusions 0fLaw - 17

000642



American Footwear Corp. v. General Footwear C0. Ltd., 609 F.2d 655 (2nd Cir.1979). The

geographical term no longer primarily denotes the geographic area, but With secondary meaning

it primarily denotes a single source for the product. Id.

Secondary meaning is proved When by a preponderance of the evidence it can be determined that

the attitude 0f the consuming public toward the mark denotes “a single thing coming from a

Single source.” Aloe Cream Laboratories v. Milsan, Ina, 423 F.2d 845, 849 (5th Cir. 1970)

(citation omitted). Direct proof 0f secondary meaning is difficult t0 obtain. Id. Absent direct

proof, the Court must draw reasonable inferences from evidence 0f long-term usage, from

considerable effort and expenditure of money toward developing a reputation and good Will for

the trademark. WLWC Centers, Inc. v. Winners Corp, 563 F. Supp. 717, 723 (M.D. Tenn.

1983). Sales volume, though relevant, is not necessarily sufficient to indicate recognition 0f the

mark by purchasers as an indication of the source. Seabrook Foods, Inc. v. Bar—Well Foods Ltd.,

568 F.2d 1342, 1345 (U.S.C.C.P.A.1977). Advertising expense also is relevant but will not,

standing alone, establish secondary meaning. Scientific Applications v. Energy Conservation

Corp, 436 F.Supp. 354, 361 (N.D.Ga.1977). Where advertising expenditures are required t0

“merely survive” in the competitive market, advertising expenditures cannot be used to prove

secondary meaning. WLWC Centers, 563 F.Supp. at 724. However, extensive advertising

Which results in consumer association With a single source can establish secondary meaning.

Scott Paper C0. v. Scott’s Liquid Gold Ina, 589 F.2d 1225, 1228 (3rd Cir.1978). The duration of

use 0f the mark can establish secondary meaning where the duration is more than a relatively

short period. In WLWC Centers, the Court determined that three years was insufficient t0 prove

that the mark had acquired secondary meaning. WLWC Centers, 563 F.Supp. at 723.
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In Burke-Parsons-Bowlby v. Appalachian Log Homes, 871 F.2d 590 (6th Cir. 1989), the holder

of the registered trademark, “Appalachian Log Structures,” sought t0 enjoin a competitor’s use

of the mark, “Appalachian Log Homes.” The Sixth Circuit Court of Appeals held that the mark

was not a protectable trademark, because it was primarily geographically descriptive. The court

noted that the Appalachian region is publicly acknowledged as a distinct, identifiable region, and

the regionally descriptive term “Appalachian” is used in 132 businesses located in the

Appalachian region. Id. at 594. Appalachian Log Structures was located in Virginia, one of the

“Appalachian” states. Id. at 595. The court also held that there was insufficient evidence that

“Appalachian Log Structures” had acquired secondary meaning even though the company had

achieved $2 million in gross sales in about three years and had expended approximately

$100,000 in advertising the mark over the course 0f one year. The court noted that n0 consumer

evidence was submitted and that the evidentiary burden necessary t0 establish secondary

meaning is substantial. Id. at 596. Although the advertising expenditures for the mark were

relevant, there was n0 evidence t0 establish the amount as extensive 0r t0 distinguish it as

beyond that necessary t0 survive in the market. Id.

Here, UCI provided evidence that there are 387 currently active businesses using the words

“Gem State” in their business names. It is commonly known that “Gem State” is the nickname

for the State of Idaho. It is undisputed that Gem State Blaine provides roofing services in the

State 0f Idaho, 0r rather, the “Gem State.” There is no evidence that Gem State Blaine’s use of

the name “Gem State Roofing” has acquired secondary meaning. Accordingly, the Court

concludes that Gem State Roofing is geographically descriptive, and as such, is not a protectable

trademark.
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ii. Damages

Even if Gem State Roofing was a protectable trademark, and Gem State Blaine had a protectable

interest in it, Gem State Blaine has failed t0 show it is entitled t0 damages under trademark law.

In a trademark infringement case, a plaintiff must prove both the fact and the amount of damage.

2 J.T. McCarthy, Trademarks and Unfair Competition § 30:27, at 511 (2d ed. 1984). Damages

are typically measured by any direct injury Which a plaintiff can prove, as well as any 10st profits

which the plaintiff would have earned but for the infringement. Id. at 509. Because proof 0f

actual damage is often difficult, a court may award damages based on defendant’s profits 0n the

theory of unjust enrichment. Id. at 51 1; see also Bandag, Inc. v. Al Bolser’s Tire Stores, Inc.,

750 F.2d 903, 918 (Fed. Cir. 1984). “T0 establish damages under the lost profits method, a

plaintiff must make a “prima facie showing 0f reasonably forecast profits.
”
Lindy Pen C0. v. Bic

Pen Corp, 982 F.2d 1400, 1407 (9th Cir. 1993), abrogated 0n other grounds by SunEarth, Inc. v.

Sun Earth Solar Power C0,, 839 F.3d 1179 (9th Cir. 2016).

Trademark remedies are guided by tort law principles. 2 J.T. McCarthy, Trademarks and Unfair

Competition § 30:27, at 509 (2d ed. 1984). (“Plaintiff’s damages should be measured by the tort

standard under Which the infringer-tortfeasor is liable for all injuries caused t0 plaintiff by the

wrongful act . . . .”). As a general rule, damages Which result from a tort must be established

with reasonable certainty. Dan B. Dobbs, Remedies § 3.3, at 151 (1973). The Supreme Court

has held that “[d]amages are not rendered uncertain because they cannot be calculated with

absolute exactness,” yet, a reasonable basis for computation must exist. Eastman Kodak C0. v.
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Southern Photo Materials C0,, 273 U.S. 359, 379, 47 (1927). Many courts have denied a

monetary award in infringement cases when damages are remote and speculative. See generally

Foxtrap, Inc. v. Foxtrap, Ina, 671 F.2d 636, 642 (D.C.Cir.1982) (“any award based 0n plaintiffs

damages requires some showing 0f actual loss”); Burndy Corp. v. Teledyne Industries, Ina, 584

F.Supp. 656, 664 (D.C.C0nn.) (“n0 assessment 0f damages is authorized if it is not based 0n

actually proven damages”), affd 748 F.2d 767 (2d Cir.1984); Invicta Plastics (USA) Ltd. v.

Mego Corp, 523 F.Supp. 619, 624 (S.D.N.Y.1981) (“damages will not be awarded in the

absence 0f credible evidence demonstrating injury to the plaintiff from defendant’s sales”);

Vuitton et Fils, S.A. v. Crown Handbags, 492 F.Supp. 1071, 1077 (S.D.N.Y.1979) (“The

discretionary award 0f either damages 01‘ profits assumes an evidentiary basis 0n Which t0 rest

such an award. Without such a basis there can be n0 recovery”), affd mem, 622 F.2d 577 (2d

Cir.1980).

For the reasons set forth in Section (a)(ii) above, the Court concludes that Gem State Blaine has

failed t0 demonstrate injury as a result 0f UCI’S work in Blaine County. Gem State Blaine failed

to provide any evidence as t0 UCI’S profits and its corresponding losses. Instead, the only

evidence was that UCI sustained a $12,000 loss on the Animal Shelter project and that Gem

State Blaine experienced a dip in business that coincided With the economic crash. There is no

evidence as t0 what Gem State Blaine’s profits would have been had it been awarded the jobs

UCI completed. As such, the Court finds that any damages are remote and speculative.

Accordingly, Gem State Blaine is not entitled t0 damages on its trademark infringement claim.

Findings of Fact & Conclusions 0fLaw - 21
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Findings of Fact & Conclusions of Law - 22 

CONCLUSION 

 

For the reasons set forth herein, the Court concludes that although UCI breached the TSA, Gem 

State Blaine has failed to show damages for its breach of contract and trademark infringement 

claims.  The Court finds that neither party prevailed, and thus, neither party is entitled to attorney 

fees.  Accordingly, the Court will enter a declaratory judgment that UCI breached the TSA, but 

Gem State Blaine is not entitled to collect damages or attorney fees.   

 

 

IT IS SO ORDERED. 

 
 
 
_______________________________________________________________________________ 
SAMUEL A. HOAGLAND      Date 
District Judge 

Signed: 9/17/2019 04:29 PM
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Electronically Filed

9/19/2019 3:45 PM
Fourth Judicial District, Ada County
Phil McGrane, Clerk of the Court

By: Laurie Johnson, Deputy Clerk

Terri Pickens Manweiler, ISB No. 5828

PICKENs LAW, P.A.

398 S. 9th Street, Suite 240

P.O. Box 915

Boise, Idaho 83701

Telephone: 208.954.5090

Facsimile: 208.954.5099

terri@pickenslawb0ise.com

Attorneysfor Defendant

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

GEM STATE ROOFING, Case N0. CVO 1 - 1 8- 1 3437

INCORPORATED,
Plaintiff, MOTION FOR COSTS AND

V. ATTORNEYS’ FEES

UNITED COMPONENTS,
INCORPORATED, dba GEM STATE
ROOFING,

Defendant.

Defendant United Components Incorporated, by and through their counsel 0f record, Terri

Pickens Manweiler of the firm Pickens Law, P.A., hereby moves this Court for an award 0f costs

and attorneys’ fees pursuant t0 Idaho Rule of Civil Procedure 54(d) and (e), Idaho Code § 12-

120(3), and Idaho Rule 0f Civil Procedure 68, against Plaintiff Gem State Roofing, Inc. This

Motion is supported byMemorandum ofCosts andAttorney Fees and the Affidavit ofTerri Pickens

Manweiler Re: Memorandum ofCosts and Attorney Fees, both 0fwhich are filed herewith.

DATED: September 19, 20 1 9.

PICKENS LAW, P.A.

By: /s/ Terri Pickens Manweiler
Terri Pickens Manweiler, Of the Firm
Attorneys for Defendant

MOTION FOR COSTS AND ATTORNEY FEES - 1
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McFarland Ritter PLLC U Facsimile — 208.895. 1270

P.O. Box 1335 D Hand Delivery

Meridian, ID 83680 E iCourts — ryan@mcfarlandritter.com

/s/ Terri Pickens Manweiler
Terri Pickens Manweiler
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Electronically Filed

9/19/2019 3:45 PM
Fourth Judicial District, Ada County
Phil McGrane, Clerk of the Court

By: Laurie Johnson, Deputy Clerk

Terri Pickens Manweiler, ISB N0. 5828

PICKENS LAW, P.A.

398 S. 9th Street, Suite 240

P.O. Box 915

Boise, Idaho 83701

Telephone: 208.954.5090

Facsimile: 208.954.5099

terri@pickenslawboise.com

Attorneysfor Defendant

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

GEM STATE ROOFING, Case No. CVO 1 - 1 8- 1 343 7

INCORPORATED,
Plaintiff, MEMORANDUM OF COSTS AND

vs. ATTORNEYS’ FEES

UNITED COMPONENTS,
INCORPORATED, dba GEM STATE
ROOFING,

Defendant.

Defendant United Components Incorporated, dba Gem State Roofing (“UCI”) by and

through its attorney of record, Terri Pickens Manweiler of the firm Pickens Law, P.A., hereby

submits its Memorandum of Costs and Attorneys’ Fees. Despite this Court finding “Neither party

is entitled t0 attorney fees” in its Findings 0f Fact & Conclusions of Law and Judgment, UCI

should be considered the prevailing party in this case because it prevailed on all claims in the

lawsuit, while Plaintiff failed t0 prevail on any.

In the alternative, UCI is at least entitled to recover all of its attorneys’ fees incurred from

July 10, 2019 forward because on July 10, 2019, UCI submitted a formal Offer of Judgment to

Plaintiff, which was rej ected.

MEMORANDUM OF COSTS AND ATTORNEYS’ FEES, Page 1
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Accordingly, as the prevailing party, UCI is seeking costs and attorney fees against Plaintiff

for costs as a matter 0fright and all attorneys’ fees. Under the circumstances, UCI is the prevailing

party and is entitled t0 an award 0f costs and attorney fees for successfully litigating this matter.

A11 attorneys’ fees and cost incurred in this matter by UCI are attached hereto as Exhibit A and

incorporated herein by reference. A11 attorneys” fees and costs incurred in this matter after service

of the Rule 68 Offer 0f Judgment are attached hereto as Exhibit B and incorporated herein by

reference.

I. UCI IS ENTITLED TO COSTS AS THE PREVAILING PARTY PURSUANT TO
I.R.C.P. 541d)! 1 1.

Pursuant to Idaho Rule of Civil Procedure 54(d)(1), the prevailing party t0 an action is

entitled t0 costs. This Court ruled that Plaintiff failed t0 establish damages against UCI, thus UCI

is the prevailing party.

A. COSTS AS A MATTER OF RIGHT

I.R.C.P. 54(d)(1) specifies Which costs are allowable as a matter of right. Those costs

include, without limitation, court filing fees, service 0f process fees, trial exhibit preparation fees,

Witness fees, and travel expenses for Witnesses. I.R.C.P. 54(d)(1)(C). The costs as a matter of

right incurred by UCI are as follows:

DESCRIPTION AMOUNT

Court Filing Fee: Answer, August 8, 2018. $140.08

Deposition Transcript Fee: Michelle Flynn $107.01

Deposition Transcript Fee: Jeff Flynn $412.76

Service 0f Process: Tracy Felix — Trial Subpoena $58.00

Trial Witness Fee: Tracy Felix $22.25

MEMORANDUM OF COSTS AND ATTORNEYS’ FEES, Page 2
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II.

Total Costs as a Matter 0f Right: $802.55

UCI seeks reimbursement of their costs as a matter of right in the amount of $802.55.

B. DISCRETIONARY COSTS

The court also has discretion to award certain discretionary costs pursuant to the Idaho

Rules of Civil Procedure. The relevant portion 0f the I.R.C.P 54(d)(1)(D) states:

Additional items of cost not enumerated in, 0r in an amount in excess

0f that listed in subparagraph (C), may be allowed upon a showing that

said costs were necessary and exceptional costs reasonably incurred,

and should in the interest 0f justice be assessed against the adverse

party. The trial court, in ruling upon objections t0 such discretionary

costs contained in the memorandum of costs, shall make express

findings as to Why such specific item of discretionary cost should 0r

should not be allowed. . ..

UCI is not seeking reimbursement for any discretionary costs.

UCI IS ENTITLED TO ATTORNEY FEES PURSUANT TO IDAHO LAW

UCI is the prevailing party for defending the claims against it. The issue here is determining

under What circumstances, and in What amount, should attorney fees be awarded. The issue

incorporates aspects 0f Rule 68 (Offer 0f Judgement) and Rule 54 (Judgements and Costs). The

outcome Will turn 0n the determination ofwho is the prevailing party. UCI should be deemed the

prevailing party, and as such be entitled t0 all reasonable attorney fees and costs in the amount 0f

$35,584.00. In the alternate, UCI should be entitled to attorney fees and costs from the time of its

Offer of Judgment forward. Since the Offer of Judgment was served 0n Plaintiff, UCI accrued

$13,602.00 in attorney fees t0 defend this litigation. As the prevailing party, UCI is entitled to

attorney fees under I.R.C.P. 54(6), Idaho Code § 12-120(3), and I.R.C.P. 68.

A. I.R.C.P. 54(e)

The Idaho Rules 0f Civil Procedure govern When a party is entitled t0 an award 0f

attorney’s fees. The rule states:

MEMORANDUM OF COSTS AND ATTORNEYS’ FEES, Page 3
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In any civil action the court may award reasonable attorney fees, including 
paralegal fees, to the prevailing party or parties as defined in Rule 54(d)(1)(B), 
when provided for by any statute or contract. 
 

I.R.C.P. 54(e).   

 In this case, UCI is the prevailing party.  To determine who prevails, the court must comply 

with the rules of civil procedure, which state in relevant part: 

In determining which party to an action is a prevailing party and entitled to costs, 
the trial court must, in its sound discretion, consider the relief sought by the 
respective parties.  The trial court may determine that a party to an action prevailed 
in part and did not prevail in part, and on so finding may apportion the costs 
between and among the parties in a fair and equitable manner after considering all 
of the issues and claims involved in the action and the resulting judgment or 
judgments obtained. 
 

I.R.C.P. 54(d)(1)(B). In determining which party prevailed where there are claims and 

counterclaims between opposing parties, the court determines who prevailed “in the action”; that 

is, the prevailing party question is examined and determined from an overall view, not a claim-by-

claim analysis.  Eighteen Mile Ranch, LLC v. Nord Excavating & Paving, Inc., 141 Idaho 716, 

718-19, 117 P.3d 130, 132-33 (2005). 

 A trial court’s determination as to which party, if any, prevailed, is discretionary. Holmes 

v. Holmes, 125 Idaho 784, 787, 874 P. 2d 595 (Ct. App. 1994), citing Badell v. Badell, 122 Idaho 

442, 450, 835 P.2d 677, 685 (Ct.App. 1992). The exercise of that discretion is guided by I.R.C.P. 

54(d)(1)(B). For this determination a court does not adopt a claim by claim analysis, but rather the 

question is examined and determined from a comprehensive view, looking at the success overall. 

Eighteen Mile Ranch, 141 Idaho at 719, 117 P.3d at 133 (2005). Some specific considerations can 

include the award compared to what was sought, what other damages were recoverable, and the 

extent to which the parties had a choice in proceeding to trial. Zenner v. Holcomb, 147 Idaho 444, 

447, 210 P.3d 552, 555 (2009). The prevailing party analysis includes offers of judgment, though 
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it is not the most significant factor in the prevailing party analysis. Polk v. Larrabee, 135 Idaho

303, 3 13.

When reviewing Whether a trial court abused its discretion in the prevailing party analysis and

determination, a three-step inquiry is employed: (1) whether the trial court properly perceived the

issue as one of discretion; (2) Whether that court acted Within the outer boundaries of such

discretion and consistently With any legal standards applicable to specific choices; and (3) Whether

the court reached its decision by the exercise 0f reason. Idaho Military Historical Soc’y, Inc. v.

Maslen, 156 Idaho 624, 329 P.3d 1072 (2014). Prevailing party determinations are rarely disturbed

on appeal. Shore v. Peterson, 146 Idaho 903, 915, 204 P.3d 1114, 1125 (2009).

In the present case, Plaintiff (Gem State) sued UCI, UCI prevailed on all claims, yet this

Court made a finding that neither party prevailed. This prevailing party determination is

inappropriate. UCI was clearly the prevailing party, and t0 issue a decision otherwise is an abuse

0f discretion by the Court. If this Court relies 0n the theory that UCI “breached the Trademark

Settlement Agreement” as set forth in the Findings of Fact and Conclusions 0f Law, as a factor in

determining prevailing party, UCI urges this Court t0 review the Idaho Civil Jury Instruction 0n

breach of contract. It states as follows:

INSTRUCTION NO._
The plaintiffhas the burden ofproving each of the following propositions:

1. A contract existed between plaintiff and defendant;

2. The defendant breached the contract;

3. The plaintiff has been damaged 0n account of the breach; and
4. The amount 0f the damages.

If you find from your consideration 0f all the evidence that each 0f the

propositions required 0fthe plaintiffhas been proved, then you must consider the issue

0f the affinnative defenses raised by the defendant and explained in the next

instruction. If you find from your consideration 0f all the evidence that any of the

propositions in this instruction has not been proved, your verdict should be for the

defendant.

MEMORANDUM OF COSTS AND ATTORNEYS’ FEES, Page 5
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IDJI 6.10.1 (emphasis added).  As this Court can see, breach is not a recoverable cause of action 

without (1) damages as a result, that have been (2) proven in a specific amount. To make a finding 

that UCI was not prevailing because it “breached” would be an abuse of discretion because it 

would be outside the bounds of what a jury in Idaho would be able to decide according to IDJI 

6.10.1. 

 Gem State sued UCI for breach of the Trademark Settlement Agreement.  Gem State 

further claimed that UCI committed trademark infringement.  Finally, Gem State claimed that it 

was entitled to injunctive relief, as well as two-hundred and twenty thousand dollars ($220,000) 

in monetary damages. UCI successfully defended against the trademark infringement claim. UCI 

successfully defended against Gem State’s request for a permanent injunction. And lastly, UCI 

successfully defended against Gem State’s claim for monetary damages. Gem State was denied 

any form of injunctive relief. Essentially, Gem State did not prevail on a single issue in the Court’s 

Findings of Fact and Conclusions of Law or Judgment, yet UCI was deemed not the prevailing 

party. UCI submits this is in error. 

1. Looking at the Case as a Whole: Non-liability as a Consideration in 
Prevailing Party Analysis.  
 

  In the prevailing party analysis, a court should not be assessing on a claim by claim basis, 

but rather looking at the case in whole. In the case Eighteen Mile it expands on this analysis point 

and directs the court to look at what is successfully defended against in the entire case. In Eighteen 

Mile, the trial court determined that although the defendants had successfully defended against 

plaintiff's complaint, because they recovered only a small portion of what they desired on their 

counterclaim, they were not prevailing parties. This was considered by the appellate court as an 

abuse of discretion. The determination was reversed, and the appeals court emphasized that a 
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defendant’s non-liability is evidence that it is the prevailing party. Eighteen Mile, 141 Idaho at 

719, 117 P.3d at 133; Shore v. Peterson, 146 Idaho 903, 914, 204 P.3d 1114, 1125 (2009). 

 The facts of Eighteen Mile parallel the facts in the present case and strongly support a 

finding of prevailing party status. UCI successfully defended against every claim in the lawsuit 

brought against it, resulting in a Judgment awarding Plaintiff no damages, no injunctive relief, in 

fact no relief whatsoever. These facts mirror Eighteen Mile, where the defendants successfully 

defended against Plaintiff’s complaint in its entirety. As articulated in Eighteen Mile, non-liability 

is an indication that a party has prevailed and is included in that analysis. UCI was not liable on 

any of the counts brought against it, and yet this Court found that UCI was not a prevailing party.  

This decision of the Court should be reversed and a finding that UCI was the prevailing party 

should be made.  

2. Damages Claimed Versus Awarded as a Consideration in Prevailing 
Party Analysis 
 

 Another consideration that would favor UCI being found the prevailing party is to look at 

what damages were claimed versus what damages were actually awarded.  In Crumps v. Bromley, 

148 Idaho 172, 219 P.3d 1188 (2009) after “considering the amount claimed by the Crumps and 

the amount settled for in the stipulated judgment, and the foregoing authorities, the court properly 

concluded that the Crumps were not a prevailing party in the action, but rather Bromley was, at 

least in part.” Id., 148 Idaho at 175, 219 P.3d at 1191. This case outcome illustrates another 

component in the prevailing party analysis that should favor UCI.  

  In the Crumps case, the trial court drew a distinction between the amount claimed, and the 

amount of the judgment and how that influenced the prevailing party analysis. Crumps sought two-

thousand eight-hundred and twenty dollars ($2,820) in damages and recovered six hundred ($600), 

while Bromley sought four hundred ($400) and was awarded four hundred ($400). The appellate 
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court held that, based on that respective monetary outcomes, the trial court was within its discretion 

to determine that Crumps was not the prevailing party but rather Bromley was. In the present case, 

Gem State sought two-hundred and twenty thousand dollars ($220,000) and was awarded zero (0). 

Gem State completely failed in proving its damages claim, while UCI succeeded in defending 

against the action. If this Court applied the same analysis from Crumps, identifying what was 

claimed versus what was awarded, this Court should determine that UCI is the prevailing party.  

3. Offers of Judgement Are a Consideration in Prevailing Party Analysis 

 UCI’s Offer of Judgment before trial should be a consideration in determining whether 

UCI was the prevailing party.  In the case Zenner v. Holcomb, 147 Idaho 444, 447, 210 P.3d 552, 

555 (2009), the Idaho Supreme Court confirmed that offers of judgment should be considered as 

factors in the prevailing party analysis. Id., 147 Idaho at 447, 210 P.3d at 555.  

 In the present case, there was an Offer for Judgment submitted by UCI in the amount of 

five thousand dollars ($5,000) to Gem State. The award to Gem State was zero ($0).  The fact that 

UCI made an Offer of Judgment should be considered by this Court in determining the prevailing 

party. Additionally, because Gem State had an offer to consider (more than the zero it was 

awarded) had it acted reasonably and assessed the merits of its case, Gem State should have 

accepted the offer and an entire trial could have been avoided. Trial was not the only option to the 

parties. In accordance with the reasoning in Zenner, the Offer of Judgment should weigh in favor 

of UCI being held to be the prevailing party.   

 Even though prevailing party determinations are rarely reversed, this is a clear case of 

abuse of discretion in which a reversal would be appropriate. UCI successfully defended against 

every claim and all damages and they submitted an offer of judgment for a reasonable amount 

prior to trial. There is no clear reason, other than abuse of discretion, that they should not be the 
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prevailing party. Accordingly, UCI respectfully requests that this Court reverse its initial finding

that UCI was not the prevailing party.

B. Idaho Code § 12-120(3).

UCI is entitled t0 an award of attorneys’ fees pursuant to statute. Idaho Code § 12-120(3)

compels an award of attorney fees t0 the prevailing party in an action to recover on a commercial

transaction. The statute states:

In any civil action t0 recover 0n an open account, account stated, note, bill,

negotiable instrument, guaranty, or contract relating t0 the purchase or sale

0f goods, wares, merchandise, or services and in any commercial transaction

unless otherwise provided by law, the prevailing party shall be allowed a

reasonable attorney’s fee to be set by the court, to be taxed and collected as

costs.

The term “commercial transaction” is defined to mean all transactions

except transactions for personal 0r household purposes. The term “party”

is defined t0 mean any person, partnership, corporation, association, private

organization, the state of Idaho or political subdivision thereof.

LC. § 12-120(3) (emphasis added).

T0 prevail under I.C. §12-120(3), the commercial transaction must be the gravamen 0f the

claim at issue. Great Plains Equip, Inc. v. Nw. Pipeline C0., 36 P.3d 218, 224, 136 Idaho 466,

472 (2001). To determine ifthe commercial transaction is actually the gravamen of a claim, a court

may 100k t0 “Whether the transaction is integral t0 the claim, and Whether the transaction serves as

the basis of the party’s theory of recovery 0n that claim.” Sims v. Jacobson, 342 P.3d 907, 912,

157 Idaho 980, 985 (2015).

In this case, the gravamen of the claims related t0 the Trademark Settlement Agreement.

The Trademark Settlement Agreement constitutes a commercial transaction for purposes of LC. §

12-120(3). The remainder of the claim, trademark infringement, also stems from the commercial

MEMORANDUM OF COSTS AND ATTORNEYS’ FEES, Page 9
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nature 0f the parties’ respective businesses. Thus, the entirety of the lawsuit stemmed from a

commercial transaction, warranting an award of attorneys” fees t0 the prevailing party.

Defendant accrued $35,584.00 in attorney fees throughout the pendency of this litigation,

as more thoroughly listed in the attached Exhibit A. In making an award of attorney fees, the

Court should consider several factors in determining the amount of such fees. I.R.C.P. 54(e)(3);

Zenner v. Holcomb, 210 P.2d 552, 558-559 (Idaho 2009). These factors are addressed in the

Affidavit of Terri Pickens Manweiler in Support of Memorandum of Costs and Attorney Fees,

filed concurrently herewith.

C. I.R.C.P. 68

In addition to being entitled to an award of costs and fees pursuant to I.R.C.P. 54 and Idaho

Code Section 12, 120(3), UCI is entitled t0 recover its costs, and attorneys” fees taxed as costs,

pursuant t0 Rule 68.

In cases involving claims for monetary damages, any costs under Rule 54(d)(1)

awarded against offeree must be based upon a comparison 0f the offer and the

“adjusted award.”

If the adjusted award obtained by the offeree is less than the offer, then:

(i) The offeree must pay those costs of the offeror as allowed under

Rule 54(d)(1), incurred after making the offer;

(ii) The offeror must pay those costs of the offeree as allowed under

Rule 54(d)(1), incurred before the making 0f the offer; and

(iii) the offeror is not be [sic] liable for costs and attorney fees of the

offeree awardable under Rules 54(d)(1) and 54(e)(1) incurred after

the making of the offer.

I.R.C.P. 68. Rule 68 applies only t0 offers made by defendant and only to judgments obtained by

the plaintiff. Zenner, 558 (quoting Jones v. Berezay, 120 Idaho 332, 334, 815 P.2d 1072, 1074

(1 991)). Rule 68 in effect mandates an award of costs Where an offeror makes an offer ofjudgment

that is rejected by the offeree and the ultimate result is less favorable t0 the offeree than was the

offer. See Evans v. Sawtooth Partners, 111 Idaho 381, 387, 723 P.2d 925, 931 (Ct. App. 1986);
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Masters v. Dewey, 109 Idaho 576, 580, 709 P.2d 149, 153 (Ct. App. 1985). When the conditions

ofRule 68 are satisfied, the award 0f costs incurred after the offer is made is mandatory. The award

of costs t0 a prevailing party under rule 54(d)(1) is broad. It includes all costs, but is also

discretionary, i.e., “shall be allowed unless otherwise ordered by the court.” I.R.C.P. 54(d)(1).

Masters, 109 Idaho at 580, 709 P.2d at 153 (emphasis added); Stewart v. McKarnin, 141 Idaho

930, 932, 120 P.3d 748, 750 (Ct. App. 2005).

In the present case, Gem State sought monetary relief in the form 0fmoney damages in the

amount 0f $220,000. Pursuant t0 Rule 68, UCI submitted an Offer 0f Judgment in the amount 0f

five thousand dollars ($5,000). The offer was not accepted by Gem State and the case proceeded

to trial. The Judgment resulted in a denial for all relief sought by Gem State. Because the Offer 0f

Judgment was more favorable than this Court’s Judgment, UCI is entitled t0 costs, including

attorney’s fees that are taxed as costs pursuant t0 Idaho Code Section 12-120(3). If this Court does

not amend its prevailing party finding, UCI is, at a minimum, entitled t0 its post Offer 0fJudgment

costs and post Offer 0f Judgment attorneys’ fees. The post Offer of Judgement attorneys’ fees are

set forth in Exhibit B attached hereto, in the amount 0f $13,602.00.

DATED: September 19, 2019.

PICKENS LAW, P.A.

By /s/ Terri Pickens Manweiler
Terri Pickens Manweiler, Of the Firm
Attorneys for Defendant

MEMORANDUM OF COSTS AND ATTORNEYS’ FEES, Page 11

000661



STATE OF IDAHO )

ss.

County 0fAda )

TERRI PICKENS MANWEILER, being first duly sworn upon oath, deposes and says:

I am the attorney for Defendant in the above-entitled action and, as such, I am better

informed as t0 the items charged in the memorandum, including Exhibits A and B attached hereto,

than the Defendant. To the best ofmy knowledge and belief, the items are correct and the costs

claimed are in compliance with Rule 54 of the Idaho Rules of Civil Procedure.

/s/ Terri Pickens Manweiler
TERRI PICKENS MANWEILER

SUBSCRIBED AND SWORN to before me on September 19, 2019.

Immwi
4?;£9: “522 /s/ Nicole Pickens

m Notary Public for the State 0f Idaho
ZWES‘Z'W,‘ :5 Residence: Boise, Idaho

g Commission Expires: 12/15/2024

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that 0n September 19, 2019, I electronically served the foregoing

document using the iCourt E-File system, which sent a Notice ofElectronic Filing to the following

persons:

Ryan T. McFarland U First Class Mail

McFarland Ritter PLLC U Facsimile — 208.895. 1270

P.O. Box 1335 U Hand Delivery

Meridian, ID 83680 E iCourts — rvan@mcfarlandritter.com

/s/ Terri Pickens Manweiler
Terri Pickens Manweiler
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Date Staff TIE Description Durthy Amount

6/28/201 8 TRP T Analyze and review Demand Letter and Trademark Settlement 1 $270.00

Agreement; Meet with clients to discuss the same and issues

with Gem State Roofing - Hailey; Email from client with

customer information.

6/29/2018 TRP T Draft response to demand letter from Ryan McFarland; Email 1 $270.00

to client for review and comment; Finalize and serve letter.

7/30/2018 TRP T Telephone conference with client regarding new lawsuit filed by 0.5 $135.00

Gem State Roofing Blaine County; Analyze and revise

Summons and Complaint and United Components' billing

invoices for Blaine County.

8/08/201 8 SNP T Review complaint and exhibits attached. Access Secretary of 1 $200.00

State Website for trademark registration search and business

search. Review Idaho Statutes for trademark infringement

authority, access Federal Code re patent and trademark

infringement as cited in Complaint. Draft Answer, give to TPM
for review.

8/08/2018 TRP T Review and finalize Defendant's Answer to Plaintiff's Complaint. 0.4 $108.00

8/14/2018 TRP T Emails with client regarding status of Answer; Email answer to 0.1 $27.00

client.

8/23/201 8 TRP T Review and file Request for Trial Setting. 0.1 $7.00

8/27/2018 TRP T Review Notice of Scheduling Conference. 0.1 $27.00

9/03/2018 SNP T First draft of initial discovery requests to Plaintiff. 0.6 $120.00

9/05/2018 TRP T Review email from client with questions on status of case; 0.1 $27.00

Confer with SNP on matter.

9/1 1/2018 TRP T Review First Set of Discovery to United Components; Forward 0.2 $54.00

to client for review.

9/12/2018 SNP T Begin responses to Gem State Discovery Requests. 1 $200.00

9/14/2018 SNP T Continue drafting our initial discovery to Plaintiff. 1 $200.00

9/24/2018 SNP T Receive email from client, review documents provided. 0.6 $120.00

10/02/2018 SNP T Finish discovery responses, prep docs for bates stamping. 1 $200.00

10/04/2018 TRP T Review and approve Stipulation for Scheduling and Planning; 0.3 $81 .00

Emails with counsel regarding the same.

10/04/2018 LAL T Draft Stipulation for Scheduling; email same to opposing 0.3 $21 .00

counseh

10/08/2018 SNP T Finalize initial discovery requests, give to TPM for review. 0.7 $140.00

10/09/2018 TRP T Telephone conference with Kerry regarding settlement options. 0.2 $54.00

10/1 1/2018 TRP T Prepare and send 408 Offer of Settlement to counsel for Gem 0.4 $108.00

State Roofing Hailey.

10/12/2018 TRP T Analyze and review Scheduling Order for Gem State Roofing 0.1 $27.00

lawsuit.
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Date Staff TIE Description Dur/Qty Amount

10/12/2018
10/17/2018

10/22/201 8

10/23/201 8

10/24/201 8

10/31/2018

11/05/201 8

11/06/2018

11/07/2018

11/08/2018

11/08/2018

11/16/2018

11/19/2018

11/19/2018

11/20/2018

11/21/2018

11/21/2018

TRP

TRP

TRP

TRP

TRP

TRP

TRP

TRP

LAL

TRP

SNP

TRP

SNP

SNP

SNP

SNP

T

T

Analyze and review Second Set of Interrogatories and
Requests for Production to United Components, Inc.

Review Meet and Confer: Gem State Roofing v. UCI; Email

counsel to set up discussion regarding the same.

Emails with client regarding discovery issues and counteroffer

rejection; Review Meet and Confer letter prior to telephone

conference regarding the same.

Attend Meet and Confer with counsel for Gem State Roofing;

Review follow up email from counsel regarding deadline for

supplementing discovery.

Begin working on Supplemental Responses to Interrogatories,

Requests for Production and Requests for Admission.

Draft and revise First Supplemental Responses to

Interrogatories, Requests for Production and Requests for

Admission; Request Additional Documents from client; Email

Verification to client to sign.

Finalize Supplemental Responses to Discovery; Emails with

client with verification page; Serve supplemental responses.

Emails with client regarding additional discovery requests to

Gem State Roofing Hailey; Begin preparing Second Set of

Interrogatories and Requests for Production to Gem State

Hailey.

Draft/serve Notice of Errata--Defendant's Second
Interrogatories and Requests for Production of Documents to

Plaintiff;

Emails with client regarding discovery responses served.

Review second discovery requests, discuss with TPM, email

client for information. Begin drafting responses.

Analyze and review Second Meet and Confer Letter from

McFarland.

Review client documents and email received. Organize

invoices for work in chronological order, bates stamp, prepare

for production. Emails with client regarding additional

information needed. Finalize responses to Second Set of

Discovery, draft Notice of Service, filed with Court and serve on

counsel. Begin drafting supplemental discovery responses.

Review Meet and Confer letter, draft supplemental responses,

emails with client for additional information. Bates stamp
documents to submit via supplement. Give to TPM for review.

Review correspondence and subpoenas from opposing

counseL

Draft Notice of Service and file with court. Submit Second
Supplemental Responses, with bates docs, to counsel. Email

Page No. 2

0.2

0.2

0.3

0.7

0.5

1.4

0.4

0.2

0.1

0.6

0.1

1.3

0.3

0.7

$54.00

$54.00

$81.00

$189.00

$135.00

$378.00

$108.00

$270.00

$14.00

$27.00

$107.00

$27.00

$400.00

$260.00

$60.00

$140.00
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Date Staff TIE Description Dur/Qty Amount

11/21/2018 copies to client.

11/26/2018 TRP Review proposed Subpoenas from Ryan McFarland for Blaine 0.3 $81.00

County businesses; Emails with Kerry regarding the same.

11/28/2018 TRP Analyze and review Notice of Depo--Michelle Flynn; Review 0.4 $108.00

letter from McFarland regarding additional subpoenas.

11/28/2018 TRP Telephone conference with Jeff Flynn regarding deposition of 0.4 $108.00

Michelle Flynn and outstanding discovery issues.

12/06/2018 LAL Analyze and review Plaintiff's Responses to Second Set of 0.7 $49.00

Interrogatories and Requests for Production.

12/07/2018 TRP Emails with counsel Hickman regarding deposition dates for 0.3 $81 .00

Jeff Flynn.

12/10/2018 TRP Emails with Lori Hickman and client regarding scheduling 0.1 $27.00

deposition of Jeff F|ynn.,

12/1 1/2018 TRP Telephone call to Jeff Flynn regarding deposition dates; Emails 0.3 $81 .00

with Kerrie and counsel regarding the same.

12/12/2018 TRP Analyze and review Amended Notice of Deposition of Michelle 0.2 $54.00

Flynn and Subpoena Duces Tecum for Michelle Flynn.

12/13/2018 TRP Emails with client regarding deposition of Jeff Flynn. 0.1 $27.00

12/19/2018 TRP Emails with client regarding upcoming deposition of Jeff Flynn. 0.1 $27.00

12/20/2018 TRP Attend the deposition of Jeff Flynn; Emails with Kerrie 5.2 $1 ,404.00

regarding deposition of Kerrie Kuhn.

12/21/2018 TRP Attend deposition of Michelle Flynn. 1.8 $486.00

1/02/2019 TRP Review deposition transcripts of Jeff Flynn and Michelle Flynn; 1 $270.00

Confer with SNP on motion for summary judgment.

1/04/2019 SNP Review Deposition Transcript of Michelle Flynn. Review 1 $200.00

Deposition Transcript of Jeff Flynn. Highlight items on each to

incorporate into deposition summary. Begin deposition

summary of Michelle.

1/07/201 9 TRP Confer with SNP on strategies for motion for summary 0.3 $81 .00

judgment.

1/07/2019 SNP Finish drafting Deposition Summary of Michelle Flynn. Draft 0.3 $60.00

Deposition Summary of Jeff Flynn. Begin drafting Motion for

Summary Judgment.

1/09/2019 SNP Review third party subpoenas from Ryan McFarland, access 0.3 $60.00

file to see if documents were produced as a result of

subpoenas, email to LAL to obtain copies of documents.

1/10/2019 SNP Read through Jeff and Michelle depo transcripts for documents 0.7 $140.00

requested to be produced.

1/17/2019 TRP Email from client regarding Meridian Building Department info. 0.1 $27.00

1/18/2019 SNP Begin review of thumbdrive of documents from third party 1.3 $260.00

subpoenas.
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Date Staff TIE Description Durthy Amount

1/18/2019
1/29/2019

1/29/201 9

2/07/201 9

2/08/201 9

2/09/201 9

2/11/2019

2/12/2019

2/1 3/2019

2/1 3/2019

2/14/2019

2/1 9/2019

2/21/2019

SNP

TRP

TRP

SNP

SNP

SNP

TRP

TRP

SNP

SNP

SNP

SNP

T Create chart and timeline of Secretary of State filings and
Trademark Filings to incorporate into motion for summary
judgment. Compile additional documents to submit via

discovery.

Review Gem State's Motion to Compel; Confer with SNP on
preparing objection.

Analyze and review Gem State's Motion for Partial Summary
Judgment; Emails with client regarding the same.

Continue work on Motion for Summary Judgment, draft legal

standard to show cross motion for summary judgment.

Finalize trademark timeline to input into argument section.

Research Trademark Infringement for federally registered

trademarks and state registered trademarks. Review US Code
and Idaho Statute regarding trademark infringement. Finalize

breach of contract portion of argument and breach of covenant

of good faith and fair dealing. Read through Plaintiff's Motion

for Partial Summary Judgment.

Research Unjust Enrichment, Permanent Injunction,

incorporate into legal argument. Draft Statement of Facts

based off of deposition transcripts, draft Declaration of TPM,
attach exhibits, draft Declaration of Jeff Flynn, attach exhibits.

Finalize and submit to TPM for review.

Read through Motion to Compel, Memorandum, two

declarations. Begin drafting response. Review meet and
confer letters to determine if information sought was properly

requested prior to filing motion.

Review Plaintiff's Amended Notice of Hearing re Motion to

Compel and our Notice of Hearing for Motions for Summary
Judgment.

Review and finalize our cross motion for summary judgment,

memo in support and declarations of TPM and Jeff Flynn,

direct for filing.

Finalize Declarations and Memo in Support of Cross Motion for

Summary Judgment. Give to LAL to file with court and serve

on counsel.

Email client regarding document production for Motion to

Compel. Continue working on opposition to Motion to Compel.
Review rules for 'meet and confer‘ requirements.

Finalize Opposition to Motion to Compel. Begin work on

opposition to Motion for Partial Summary Judgment.

Review Statement of Facts, draft response statement of facts

with citations to deposition transcript and declaration of Jeff

Flynn. Review Customer Estimates and Invoices attached to

Summary Judgment Declarations that allegedly show breach

Page No. 4

1.2

0.3

0.5

0.2

0.5

0.4

0.8

$240.00

$81.00

$135.00

$200.00

$600.00

$200.00

$54.00

$135.00

$80.00

$160.00

$200.00

$600.00
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Date Staff TIE Description Durthy Amount

2/21/2019

2/22/201 9

2/25/201 9

2/26/201 9

2/27/201 9

2/28/201 9

3/01/2019

3/01/2019

3/04/201 9

3/11/2019

3/11/2019

3/12/2019

3/12/2019

SNP

SNP

SNP

SNP

SNP

TRP

SNP

SNP

SNP

TRP

LAL

TRP

of Settlement Agreement, review client notes for each
customer, draft argument as to how those customers do not

constitute a breach of trademark settlement agreement.

Continue work on opposition to MSJ, draft statement of facts in

response to Plaintiff's statement of facts, incorporate into

supplemental declaration of Jeff Flynn. Begin research on
successor liability.

Research successor liability and exceptions, incorporate case
law into legal argument portion of opposition to cross motion

for summary judgment. Review email from client with

attachments.

Review documents and CD brought in by client. Coordinate

documents from emails to supplement in discovery.

Finalize Opposition to Motion for Partial Summary Judgment,
begin declaration of Jeff Flynn and TPM.

Finalize Declaration of TPM, attach exhibits. Attach exhibit to

Jeff Flynn Declaration. Incorporate into Memorandum in

Opposition to Plaintiff's MPSJ. Draft Third Supplemental

Responses, provide Laurie documents to bates stamp for

production. Review email from client with additional

documentation to produce.

Review and revise Opposition to Plaintiff's Motion for Summary
Judgment and Supplemental Declaration of TPM in support;

Review and revise Objection to Motion to Compel.

Emails with Kerrie regarding declaration, revise declaration and
submit.

Finalize Motion for Summary Judgment and Response to

Motion to Compel. Finalize discovery responses and prepare

for serving on counsel. Review opposition to our MSJ, begin

drafting Reply in Further Support of MSJ. Review and research

MSJ standards regarding declarations, affidavits, statements to

support contentions of client.

Finalize Reply in Further Support of Motion for Summary
Judgment.

Review and revise Reply In Further Support of Motion for

Summary Judgment.

Draft/eFile Motion to Strike March 11, 2019 Affidavit of Rick

Silvia;

Analyze and review Gem State's Reply in Further Support of

their motion for summary judgment and Affidavit of Richard

Silva in support; Review and file Motion to Strike Affidavit of

Richard Silva for late filing; Emails with Kerrie regarding

upcoming hearing.

Page No. 5

1.5

1.6

2.5

2.5

0.4

0.2

0.3

0.4

0.7

$800.00

$300.00

$320.00

$500.00

$500.00

$108.00

$40.00

$800.00

$400.00

$81.00

$28.00

$189.00
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Date Staff TIE Description Dur/Qty Amount

3/15/2019 TRP T Review Reply in Further Support of Motion to Compel. 0.3 $81 .00

3/19/2019 TRP T Plan and prepare for hearings on motion to compel and 2 $540.00

motions for summary judgment; Attend hearings.

3/20/2019 TRP T Review Proposed Order Granting P's Motion to Compel; Work 0.1 $27.00

with LL to get supplemental responses for service.

3/25/2019 TRP T Review signed Order Granting Motion to Compel; Email from 0.2 $54.00

client regarding the same.

4/02/2019 TRP T Emails with clerk and counsel McFarland regarding error in 0.3 $81 .00

Gem State Roofing v. UCI regarding incorrect date no discovery

order.

4/02/2019 SNP T Emails between counsel and court clerk regarding motion to 0.3 $60.00

compel order.

4/03/2019 TRP T Emails with clerk and counsel regarding actual deadline for 0.2 $54.00

filing discovery responses.

4/08/2019 TRP T Review Plaintiff's Witness Disclosure. 0.2 $54.00

4/17/2019 TRP T Finalize Fourth Supplemental Responses to Interrogatories 1 $270.00

and Requests for Production and First Supplemental

Responses to Second Set of Interrogatories and Requests for

Production; Email draft to Kerrie for review and approve;

Finalize and serve.

4/26/2019 SNP T Review decision of court regarding MSJ. Discuss with TPM 1.1 $220.00

witnesses and trial strategy.

4/26/2019 TRP T Review Memorandum Decision and Order on Cross Motions for 0.5 $135.00

Summary Judgment; Confer with SNP on trial strategies and
disclosures for trial.

5/01/2019 TRP T Emails with Kerrie on Memorandum Decision and Order and 0.2 $54.00

issues remaining for trial.

5/03/2019 TRP T Email and letter from Ryan McFarland with 408 offer of 0.3 $81.00

settlement; Emails with client regarding the same.

5/06/2019 SNP T Review Lay Witness Disclosure, revise. Compare to 0.7 $140.00

individuals disclosed in discovery, statements of employees.
Prep for filing.

5/06/2019 TRP T Draft and revise Lay Witness Disclosure; Review with SNP for 1 $270.00

additions; File with court.

5/31/2019 TRP T Analyze and review Motion for Sanctions and Declarations of 0.6 $162.00

Ryan McFarland and Rick Silva in support; Begin drafting

Objection to Motion for Sanctions and Declaration of Terri

Pickens Manweiler in response.

6/05/2019 SNP T Review Motion for Sanctions, Affidavit of Rick, Affidavit of Ryan. 0.9 $180.00

Begin drafting objection and declaration of TPM. Review
documents attached to McFarland Affidavit with documents
produced in discovery. Research jobs in Blaine County per

Building Permit registration, note no jobs for UCI, note jobs

Page No. 6

000669



Date Staff TIE Description DurIQty Amount

6/05/201 9

6/11/2019

6/1 7/2019

6/1 9/2019

6/20/201 9

6/20/201 9

6/21/2019

6/24/201 9

6/24/201 9

6/25/201 9

6/25/201 9

6/27/201 9

6/27/201 9

TRP

TRP

SNP

TRP

SNP

SNP

SNP

TRP

SNP

TRP

SNP

TRP

done by Gem State.

Review and finalize objection to motion for sanctions and
Declaration of TPM.

Emails with client regarding emails for document production;

Review McFarland's corrected affidavit and reply in support of

sanctions.

Review McFarland Reply in Further Support of Sanctions and
Amended Declaration. Brief review of argument in Defendants

Brief in Opposition to Sanctions. Attend hearing on Motion for

Sanctions.

Draft Proposed Order Granting Plaintiff's Motion for Sanctions.

Review Plaintiff's Proposed Order on Sanctions, edit, give to

TPM. Submit TPM redlined version to court and counsel via

iCourts and email. Compile notes from hearing and email TPM
status of case. Review email from counsel with proposed order

to court and argument in support. Emails from counsel

requesting electronic information. Email from counsel

regarding stipulation to vacate pre trial status conference,

discuss with TPM, submit approval to counsel to file.

Emails regarding proposed order for sanctions and request for

account info.

Review Order for Sanctions, draft Motion for Reconsideration,

Memo in Support of Motion for Reconsideration, Declaration of

Kerrie, Declaration of Terri, Notice of Hearing. File with court

and serve on counsel.

Analyze and review Order on sanctions; Telephone conference

with Bar Counsel regarding the same; Revise and finalize

Motion for Reconsideration and Motion for Protective Order.

Attend Pre Trial Status Conference, review trademark

settlement agreement for reference to asphalt work prohibited.

Compare invoices and estimates for Blaine County work to

Building Permit records for Plaintiff. Identify possible

recoverable amount for each project.

Emails with clerk regarding hearing; Attend status conference.

Meet with Kerrie and Jeff, email Kerrie with trial info. Review
emails to and from Digital Analyst.

Meet with clients to go over Order Granting Motion for

Sanctions; Emails with McFarland and computer analyst to

schedule email and site review.

Subtotal

Page No. 7

0.3

0.5

0.2

1.4

0.2

2.5

0.5

1.5

1.1

$81.00

$135.00

$400.00

$54.00

$280.00

$40.00

$500.00

$135.00

$300.00

$324.00

$0.00

$297.00

89.8 $20,091 .00
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Date

06/28/201 9

07/01/2019

07/02/201 9

07/03/201 9

07/03/201 9

07/08/201 9

07/08/201 9

07/09/201 9

07/09/201 9

07/1 0/201 9

07/1 0/201 9

07/1 0/2019

07/1 1/201 9

07/1 2/201 9

Attorney

TPM

TPM

TPM

TPM

SNP

TPM

SNP

TPM

TPM

TPM

TPM

SNP

SNP

SNP

Notes

Emails with counsel and client regarding email and
device review.

Emails with computer analyst and client regarding email

searches.

Emails with client and third party computer analyst

regarding status of access to email accounts; Review
Objection to Motion for Protective Order and Affidavit of

Ryan McFarland; Email to McFarland regarding lies in

Affidavit and demand to clarify record; Response from

McFarland refusing to clarify record.

Emails with client and third party computer analyst

regarding status of email download; Analyze and revise

Notice Letter of Subpoenas to Google, AOL, and
Verizon; Review Motion for Protective Order, Motion for

Order Shortening Time, Proposed Order Shortening

Time, Revise Memorandum in Support of Motion for

Protective Order and Declaration of TPM in support;

File all documents in iCourts.

Review letter and subpoenas from opposing counsel,

draft Motion for Protective Order, Memorandum,
Declaration, Motion for Order Shortening Time and
proposed order, redact emails, give to TPM for review.

Review Order Shortening Time; Emails with client

regarding the same.

Review order shortening time, review opposition to

Motion for Protective Order.

Emails with client regarding motion hearing; Attend

hearing on motions for protective order and
reconsideration.

Review Privilege Log of documents extracted from
email collection from Streamline.

Draft and revise Proposed Protective Order and
Proposed Order on Reconsideration; Email drafts to

counsel; File with court; Email Privilege Lot to court;

Review final Subpoenas for Google and AOL.

Telephone conference with clients regarding Offer of

Judgment; Approve for service.

Draft Offer of Judgment, submit to counsel.

Receive email from Judge's Clerk with signed orders,

Emails from counsel regarding attorney conference,

Quantity

0.20

0.30

0.60

1.00

1.80

0.30

0.50

1.50

0.30

0.70

0.40

0.70

0.20

0.30

Rate

$270.00

$270.00

$270.00

$270.00

$200.00

$270.00

$200.00

$270.00

$270.00

$270.00

$270.00

$200.00

$200.00

$200.00

Total

$54.00

$81 .00

$162.00

$270.00

$360.00

$81 .00

$100.00

$405.00

$81 .00

$189.00

$108.00

$140.00

$40.00

$60.00
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07/1 5/201 9

07/1 5/201 9

07/1 6/201 9

07/1 7/201 9

07/1 7/201 9

07/1 8/201 9

07/1 9/201 9

07/1 9/201 9

07/22/201 9

07/23/201 9

07/24/201 9

07/24/201 9

07/24/201 9

07/25/201 9

07/26/201 9

07/30/201 9

TPM

SNP

TPM

TPM

SNP

TPM

TPM

TPM

SNP

TPM

TPM

TPM

SNP

SNP

SNP

SNP

Review Orders and signed Subpoenas to AOL and
Google.

Draft Trial Brief, Witness List, Exhibit List. Compile all

exhibits for attorney conference.

Review Plaintiff's Trial Brief; Meet with Ryan McFarland
and Lori Hickman for attorney conference; Emails with

counsel regarding stipulations and trial exhibits;

Finalize Defendant's Trial Brief, file with iCourts.

Review proposed trial exhibits; Begin putting together

trial documents; Emails with counsel regarding the

same.

Review Trial Brief filed by Plaintiff, draft stipulated facts

regarding witness testimony, draft comparison of trial

exhibits, stipulated exhibits.

Review Plaintiff's Exhibit List, identify documents we
can stipulate for admissibility; Email list to counsel for

Plaintiff; Review and modify Stipulated Facts; Email

draft to counsel.

Review and revise Gem State Stipulated Undisputed

Facts; Email revisions to counsel McFarland; Email

update to client; Review Stipulation for Undisputed

Facts; Approve for filing; Emails with counsel regarding

the same.

Emails with counsel regarding Defendant's witnesses.

Draft Findings of Fact and Conclusions of Law, file with

court and counsel. File Witness List and Exhibit List.

Trial schedule and planning with TPM.

Review and approve Proposed Findings of Fact and
Conclusions of Law; Plan and prepare for Pretrial

Conference; Attend final Pretrial Conference.

Review Court's Pretrial Conference Checklist, filed by
clerk.

Emails with client regarding witnesses for trial.

Create trial binder, update list of jobs/customers for use
at trial, review updated profit lists from client.

Draft subpoena and letter to Tracey Felix, calculate

witness fee. Begin outline of trial testimony for Jeff and
Kerrie. Create Proof Chart of elements to testify to as

well as which witness and exhibits to admit. Update list

of customers with profits.

Continue work on trial outlines and trial prep. Begin

outline for Richard Silvia testimony. Review exhibits to

be used by Plaintiff.

Trial prep - case outline, compile trial binder, review

stipulated exhibits versus proposed exhibits.

0.20

7.50

2.50

0.50

2.00

1.00

1.00

0.20

4.00

1.80

0.30

0.30

1.00

2.10

2.00

2.50

$270.00

$200.00

$270.00

$270.00

$200.00

$270.00

$270.00

$270.00

$200.00

$270.00

$270.00

$270.00

$200.00

$200.00

$200.00

$200.00

$54.00

$1 ,500.00

$675.00

$135.00

$400.00

$270.00

$270.00

$54.00

$800.00

$486.00

$81.00

$81 .00

$200.00

$420.00

$400.00

$500.00
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07/31/2019

08/01/2019

08/01/2019

08/02/201 9

08/02/201 9

08/04/201 9

08/05/201 9

08/05/201 9

08/21/2019

9/1 7/2019

Expenses

Date

8/08/201 8

1/3/2019

1/3/2019

07/25/2019

07/31/2019

08/27/201 9

SNP

TPM

SNP

TPM

SNP

TPM

TPM

SNP

TPM

TPM

Type

Expense

Expense

Expense

Expense

Expense

Expense

Draft outline of Kerrie Kuhn, Rich Silvia, compare profit

and loss statement from 2008 through 2018 and
compare to UCI jobs alleged to be in breach. Continue

trial prep.

Trial prep with SNP.

Trial outline for Flynn, exhibit prep and review, submit

outlines to Kerrie and Mike for meeting. Prep trial

binder.

Meet with clients to go over trial testimony; Trial

preparation.

Meet with Jeff and Kerrie, revise outlines, draft outline

for directed verdict, prep exhibit binders, witness

binders, CMN, draft outline for Tracey Felix, Andrew,
Robert, Patrick. Update binders. Draft Table of contents

for rebuttal and refresh memory exhibits. Mark UCI
exhibits, add proof chartto trial binder.

Plan and prepare for trial; Review and revise witness

4.00

1.20

3.20

3.50

3.00

4.00

outlines for trial; Review all trial exhibits and highlight

for testimony attrial.

Attend trial; Confer with clients after trial to discuss

testimony, argument, and potential outcomes.

Attend Trial.

Emails with Kerrie regarding lien recorded by Gem
State Roofing Hailey against McAlvain.

5.50

5.00

0.10

Analyze and review Findings of Fact and Conclusions of Law 0.5

and Judgment

Attorney fees after June 28, 2019 subtotal

Attorney fees up to June 27. 2019 subtotal

TOTAL ATTORNEY FEES

Notes

Clerk of Court — Filing fee

Deposition Transcript —
Michelle Flynn

Deposition Transcript — Jeff

Flynn

Witness Fee: Witness Fee -

Tracy Felix

Service of Process: Service upon Tracy Felix

Copies: Trial Exhibits

67.7

89.8

157.5

Quantity

1.00

1.00

1.00

1.00

1.00

363.00

$200.00

$270.00

$200.00

$270.00

$200.00

$270.00

$270.00

$200.00

$270.00

$270.00

Rate

$140.08

$107.01

$412.76

$2225

$58.00

$045

TOTAL EXPENSES

$800.00

$324.00

$640.00

$945.00

$600.00

$1,080.00

$1 ,485.00

$1,000.00

$27.00

$135.00

$15,493.00

$20,091 .00

$35,584.00

Total

$148.08

$107.01

$412.76

$2225

$58.00

$5445

$802.55
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Date

07/1 0/201 9

07/11/2019

07/1 2/201 9

07/1 5/201 9

07/1 5/201 9

07/1 6/201 9

07/1 7/201 9

07/1 7/201 9

07/1 8/201 9

07/1 9/201 9

07/1 9/201 9

07/22/201 9

07/23/201 9

07/24/201 9

07/24/201 9

07/24/201 9

Attorney

SNP

SNP

SNP

TPM

SNP

TPM

TPM

SNP

TPM

TPM

TPM

SNP

TPM

TPM

TPM

SNP

EXHIBIT B

Notes

Draft Offer of Judgment. submit to counsel.

Receive email from Judge's Clerk with signed orders,

submit to client

Emails from counsel regarding attorney conference,
review scheduling order, schedule attorney conference.

Review Orders and signed Subpoenas to AOL and
Google.

Draft Trial Brief, Witness List, Exhibit List. Compile all

exhibits for attorney conference.

Review Plaintiff's Trial Brief; Meet with Ryan McFarland
and Lori Hickman for attorney conference; Emails with

counsel regarding stipulations and trial exhibits;

Finalize Defendant's Trial Brief, file with iCourts.

Review proposed trial exhibits; Begin putting together

trial documents; Emails with counsel regarding the

same.

Review Trial Brief filed by Plaintiff, draft stipulated facts

regarding witness testimony, draft comparison of trial

exhibits, stipulated exhibits.

Review Plaintiff's Exhibit List, identify documents we
can stipulate for admissibility; Email list to counsel for

Plaintiff; Review and modify Stipulated Facts; Email

draft to counsel.

Quantity

0.70

0.20

0.30

0.20

7.50

2.50

0.50

2.00

1.00

Review and revise Gem State Stipulated Undisputed Facts; 1.00

Email revisions to counsel McFarland; Email update to client;

Review Stipulation for Undisputed Facts; Approve for filing;

Emails with counsel regarding the same.

Emails with counsel regarding Defendant's witnesses. 0.20

Draft Findings of Fact and Conclusions of Law, file with court 4.00

and counsel. File Witness List and Exhibit List.

Trial schedule and planning with TPM.

Review and approve Proposed Findings of Fact and
Conclusions of Law; Plan and prepare for Pretrial

Conference; Attend final Pretrial Conference.

1.80

Review Court's Pretrial Conference Checklist, filed by clerk. 0.30

Emails with client regarding witnesses for trial.

Create trial binder, update list of jobs/customers for use at

trial, review updated profit lists from client.

0.30

1.00

Rate

$200.00

$200.00

$200.00

$270.00

$200.00

$270.00

$270.00

$200.00

$270.00

$270.00

$270.00

$200.00

$270.00

$270.00

$270.00

$200.00

Total

$140.00

$40.00

$60.00

$54.00

$1,500.00

$675.00

$135.00

$400.00

$270.00

$270.00

$54.00

$800.00

$486.00

$81 .00

$81 .00

$200.00
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07/25/201 9

07/26/201 9

07/30/201 9

07/31/2019

08/01/2019

08/01/2019

08/02/201 9

08/02/201 9

08/04/2019

08/05/2019

08/05/2019

08/21/2019

9/1 7/2019

SNP

SNP

SNP

SNP

TPM

SNP

TPM

SNP

TPM

TPM

SNP

TPM

TPM

Draft subpoena and letter to Tracey Felix, calculate witness 2.10

fee. Begin outline of trial testimony for Jeff and Kerrie. Create

Proof Chart of elements to testify to as well as which witness

and exhibits to admit. Update list of customers with profits.

Continue work on trial outlines and trial prep. Begin outline 2.00

for Richard Silvia testimony. Review exhibits to be used by
Plaintiff.

Trial prep - case outline, compile trial binder, review 2.50

stipulated exhibits versus proposed exhibits.

Draft outline of Kerrie Kuhn, Rich Silvia, compare profit 4.00

and loss statement from 2008 through 2018 and
compare to UCI jobs alleged to be in breach. Continue

trial prep.

Trial prep with SNP. 1.20

Trial outline for Flynn, exhibit prep and review, submit 3.20

outlines to Kerrie and Mike for meeting. Prep trial

binder.

Meet with clients to go over trial testimony; Trial 3.50

preparation.

Meet with Jeff and Kerrie, revise outlines, draft outline 3.00

for directed verdict, prep exhibit binders, witness

binders, CMN, draft outline for Tracey Felix, Andrew,
Robert, Patrick. Update binders. Draft Table of contents

for rebuttal and refresh memory exhibits. Mark UCI exhibits,

add proof chart to trial binder.

Plan and prepare for trial; Review and revise witness outlines 4.00

for trial; Review all trial exhibits and highlight for testimony at

trial.

Attend trial; Confer with clients after trial to discuss testimony, 5.50

argument, and potential outcomes.

Attend Trial. 5.00

Emails with Kerrie regarding lien recorded by Gem State 0.10

Roofing Hailey against McAlvain.

Analyze and review Findings of Fact and Conclusions of Law 0.5

and Judgment

Attorney fees subtotal 60.1

$200.00

$200.00

$200.00

$200.00

$270.00

$200.00

$270.00

$200.00

$270.00

$270.00

$200.00

$270.00

$270.00

$420.00

$400.00

$500.00

$800.00

$324.00

$640.00

$945.00

$600.00

$1 ,oso.oo

$1 ,485.00

$1 ,000.oo

$27.00

$135.00

$ 13,602.00
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Expenses

Date

8/08/201 8

1/3/201 9

1/3/201 9

07/25/2019

07/31/2019

08/27/201 9

Type

Expense

Expense

Expense

Expense

Expense

Expense

Notes

Clerk of Court — Filing fee

Deposition Transcript —

Michelle Flynn

Deposition Transcript — Jeff

Flynn

Witness Fee: Witness Fee -

Tracy Felix

Service of Process: Service upon Tracy Felix

Copies: Trial Exhibits

Quantity

1.00

1.00

1.00

1.00

1.00

363.00

Rate

$140.08

$107.01

$412.76

$22.25

$58.00

$0.15

Expenses Subtotal

Attorney Fees Subtotal

Total

Total

$148.08

$107.01

$412.76

$22.25

$58.00

$54.45

$802.55

$13,602.00

$14,404.55
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Electronically Filed

9/19/2019 3:45 PM
Fourth Judicial District, Ada County
Phil McGrane, Clerk of the Court

By: Laurie Johnson, Deputy Clerk

Terri Pickens Manweiler, ISB N0. 5828

PICKENs LAW, P.A.

398 S. 9th Street, Suite 240

P.O. Box 915

Boise, Idaho 83701

Telephone: 208.954.5090

Facsimile: 208.954.5099

terri@pickenslawboise.com

Attorneysfor Defendant

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

GEM STATE ROOFING, Case No. CV01-1 8-13437
INCORPORATED,

Plaintiff, AFFIDAVIT OF TERRI PICKENS
V. MANWEILER RE: MEMORANDUM

OF COSTS AND ATTORNEYS’ FEES
UNITED COMPONENTS,
INCORPORATED, dba GEM STATE
ROOFING,

Defendant.

STATE OF IDAHO )

) ss.

COUNTY OF ADA )

TERRI PICKENS MANWEILER, being first duly sworn upon oath, deposes and says:

1. I am the attorney 0f record and represent Defendant United Components

Incorporated (“UCI”) in the above-entitled matter.

2. I make this Affidavit based upon my own personal knowledge and as the attorney

for UCI; Ihave better knowledge as t0 the attorney fees billed in this matter than UCI.

3. UCI is seeking reimbursement for costs and attorneys’ fees incurred from

successfully litigating and defending the above captioned matter.

AFFIDAVIT OF TERRI PICKENS MANWEILER RE: MEMORANDUM OF COSTS AND ATTORNEYS” FEES
- 1
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AFFIDAVIT OF TERRI PICKENS MANWEILER RE: MEMORANDUM OF COSTS AND ATTORNEYS’ FEES 
- 2 

4. UCI is entitled to an award of reasonable attorney fees and costs as the prevailing 

party in this matter.  

5. The attorney fees incurred in this action are specifically listed in Exhibit A to 

Defendant’s Memorandum of Costs and Attorney Fees (“Memorandum”), filed herewith.  The 

attorney fees incurred after the service of the Offer of Judgment are attached to the Memorandum 

as Exhibit B. 

6. The forgoing attorney fees were reasonably and necessarily incurred and are 

commensurate with fees charged by other attorneys in this area for litigation of this type.  

7. The undersigned has taken into consideration in charging attorney fees the 

following factors pursuant to IRCP 54(e)(3):  A) the time and labor required; B) the novelty and 

difficulty of the questions; C) the skill requisite to perform the legal service properly and the 

experience and ability of the attorney in the particular field of law; D) the prevailing charges for 

like work; E) whether the fee is fixed or contingent; F) the time limitations imposed by the client 

or the circumstances of the case; G) the amount involved and the results obtained; H) the 

undesirability of the case; I) the nature and length of the professional relationship with the client; 

J) awards in similar cases; and K) the reasonable costs of automatic legal research. 

8. With regard to IRCP 54(e)(A): The undersigned and her associate Shannon 

Pearson, and her paralegal Laurie Loyd, dedicated just over 157 hours to the above entitled case.  

Litigation spanned over 13 months, which averages out as 12 hours per month spent on this 

litigation, which is reasonable and commensurate with the outcome of this matter especially 

considering the discovery, extensive motion practice which included cross motions for summary 

judgment, two motions to compel, a motion for sanctions, and court trial. 
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AFFIDAVIT OF TERRI PICKENS MANWEILER RE: MEMORANDUM OF COSTS AND ATTORNEYS’ FEES 
- 3 

9.  With regard to IRCP 54(e)(B): The novelty and difficulty of the questions involved 

in this litigation were facially relatively simple, however the amount of questions in this case, in 

such a short amount of time, was significant (injunctive relief, breach of contract, trademark 

infringement, and damages). Additionally, difficult and novel questions presented themselves 

during the litigation which included unusual discovery practice requiring the facilitation of 

external hard drive and email searches. 

10. With regard to IRCP 54(e)(C) and (D): The undersigned, Shannon Pearson, and 

Laurie Loyd each demonstrate a clear knowledge of the issues that were addressed in this matter 

and the skill and experience were demonstrated throughout the entirety of this litigation.   

i. The undersigned, Terri Pickens Manweiler’s time is charged at the rate of 

$270.00 per hour.  Terri Pickens Manweiler has been lead counsel in at least 

seventeen jury trials and at least forty court trials, clearly this experience and a 

review of the outcome of this case is enough to justify the rate of $270.00 per 

hour for acting as lead counsel in the above-entitled matter. The prevailing 

charges for like-work are relatively similar for other attorneys working on 

similar issues.  It is not unusual in Idaho for an attorney with over 20 years of 

experience in a particular field of work to charge at least $270.00 per hour for 

services.  Accordingly, the rates of Terri Pickens Manweiler are comparable to 

attorneys of similar skill and experience.  

ii. Shannon Pearson’s time is charged at $200.00 per hour.  Shannon became a 

licensed attorney in April 2017.  Prior to being a licensed attorney, Shannon 

was a paralegal for 9 years and a limited licensed attorney for 2 years.  Shannon 
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AFFIDAVIT OF TERRI PICKENS MANWEILER RE: MEMORANDUM OF COSTS AND ATTORNEYS’ FEES 
- 4 

Pearson has at least 13 years of litigation experience; this skill and experience 

justifies her rate of $200.00 per hour.  

iii. Laurie Loyd’s time is charged at $70.00 per hour for paralegal services.  Laurie 

Loyd has been a paralegal for over 27 years which justifies her hourly rate of 

$70.00 per hour.  

11. With regard to IRCP 54(e)(E): The fees in this matter were not contingent and 

therefore not relevant as a determining factor in the above-entitled case. 

12. With regard to IRCP 54(e)(F): There were no unusual time constraints or 

circumstances imposed by UCI or Plaintiff, and accordingly, the amount of time actually spent by 

counsel is reasonable and commensurate with the ultimate outcome of the case. 

13. With regard to IRCP 54(e)(G): The amount of time and money involved in this 

matter are clearly justified by the result obtained.  UCI, from the beginning of this case, has claimed 

Plaintiff did not have a valid cause of action against UCI and that it could not establish damages. 

UCI attempted to keep fees and costs to a minimum and on July 10, 2019, UCI submitted a formal 

Offer of Judgment in the amount of $5,000.00; Plaintiff did not accept this offer and litigation 

proceeded.  A true and accurate copy of the IRCP 68 Offer of Judgment is attached hereto as 

Exhibit A.  Additional fees and costs were expended due to certain behaviors of Plaintiff refusing 

to accept the very reasonable Offer of Judgment. Despite having no physical evidence to present 

at trial to support its claim for damages, Plaintiff argued in “opening argument” that it was entitled 

to recover $220,166.49 in damages.  A true and accurate copy of a portion of the Power Point 

presentation by Plaintiff for “opening argument” is attached hereto as Exhibit B.  Furthermore, 

the only offer of settlement ever made by Plaintiff ($100,0000) was well outside the risk for UCI.  

A true and accurate copy of the offer of settlement is attached hereto as Exhibit C. 
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14. With regard to IRCP 54(e)(H), (I), and (J): Factors relating to the undesirability of

the case, nature and length of professional relationship between counsel and client, and awards in

similar cases, do not necessarily apply to this case.

15. With regard to IRCP 54(e)(K): Automatic legal research was required throughout

the litigation t0 investigate case law, potential claims, and the pertinent legal standard on cases

relating to the issues in dispute. However, counsel was able to access all relevant legal research

through Case-Maker, a legal research program offered to licensed attorneys in the state of Idaho,

thus, n0 legal research charges were incurred.

16. UCI is entitled to attorney fees as the prevailing party under LC. § 12-120(3).

17. Considering all the above factors, the attorney fees totaling $35,584.00 and costs

as a matter of right in the amount 0f $802.55 are reasonable and commensurate With the standards

in this legal community.

DATED: September 19, 2019.

/s/ Terri Pickens Manweiler
Terri Pickens Manweiler

SUBSCRIBED AND SWORN t0 before me on September 19, 2019.

g ' .
/s/Nicole Pickens

g mfi"; E Notary Public for the State of Idaho
g ‘-.. ..-' g Residence: Boise, Idaho

€49,
Jhirmfl‘fi' § Commission Expires: 12/15/2024

AFFIDAVIT OF TERRI PICKENS MANWEILER RE: MEMORANDUM OF COSTS AND ATTORNEYS” FEES
- 5
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CERTIFICATE OF SERVICE

IHEREBY CERTIFY that on September 19, 20 1 9, a true and correct copy 0fthe foregoing

document was served as follows:

Ryan T. McFarland U First Class Mail

McFarland Ritter PLLC U Facsimile — 208.895. 1270

P.O. Box 1335 D Hand Delivery

Meridian, ID 83680 E iCourts —rvan@mcfarlandritter.com

/s/ Terri Pickens Manweiler
Terri Pickens Manweiler

AFFIDAVIT OF TERRI PICKENS MANWEILER RE: MEMORANDUM OF COSTS AND ATTORNEYS” FEES
- 6
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Terri Pickens Manweiler, ISB No. 5828

Shannon Pearson, ISB No. 10027

PICKENS LAW, P.A.

398 S. 9th Street, Suite 240

P.O. Box 915

Boise, Idaho 83701

Telephone: 208.954.5090

Facsimile: 208.954.5099

terri@pickenslawb0ise.com

shannon@pickenslawboise.com

Attorneysfor Defendant

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

GEM STATE ROOFING, Case No. CVO 1 -1 8- 1 3437

INCORPORATED,
Plaintiff, DEFENDANT’S OFFER 0F

vs. JUDGMENT

UNITED COMPONENTS,
INCORPORATED, dba GEM STATE
ROOFING,

Defendant.

Defendant United Components Incorporated, dba, Gem State Roofing (“Defendant”), by

and through its attorney of record, Terri Pickens Manweiler of the firm Pickens Law, P.A.,

pursuant to Rule 68 of the Idaho Rules of Civil Procedure, hereby offers to allow judgment t0 be

taken against it in the amount 0f FIVE THOUSAND US DOLLARS ($5,000.00). This offer of

judgment shall be deemed to include any and all claims Plaintiff has against Defendant, including

any and all attorney fees allowed by contract or law, and any and all costs and fees.

This offer ofjudgment is made for the purpose specified in Rule 68 of the Idaho Rules of

Civil Procedure and is not to be construed either as an admission that Defendant is liable in this

action 0r that Plaintiff has suffered any damages.

DEFENDANT’S OFFER OF JUDGMENT - Page 1
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DATED: July 10, 2019.

PICKENS LAW, P.A.

By /s/ Terri Pickens Manweiler
Terri Pickens Manweiler, Of the Firm
Attorneys for Defendant

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that 0n July 10, 2019, I electronically served the foregoing

document using the iCourt E—File system, which sent a Notice ofElectronic Filing to the following

persons:

Ryan T. McFarland U First Class Mail

McFarland Ritter PLLC D Facsimile — 208.895.1270

P.O. Box 1335 U Hand Delivery

Meridian, ID 83680 E iCourts — ganngcfarlandritter£om

/s/ Terri Pickens Manweiler
Terri Pickens Manweiler

DEFENDANT’S OFFER OF JUDGMENT - Page 2
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McFARLANDORITTER

15 October 20 1 8

PROTECTED BY I.R.E. RULE 408

VIA U.S. MAIL

Terri Pickens Manweiler
Pickens Cozakos, P.A.

398 S. 9th Street, Ste. 240

Boise, ID 83701

Re: Gem State Roofing, Incorporated v. United Components, Incorporated,

dba Gem State Roofing - CV01-18-13437

Dear Ms. Manweiler,

I am in receipt of your Confidential Offer 0f Settlement letter dated October 11, 2018,

and forwarded the letter to my client, Gem State Roofing, Inc. I discussed the tenns of your

settlement offer, and my client would like to respond with the following counteroffer:

1. United Components, Inc. Will pay Gem State Roofing, Inc. the sum of $100,000.00

to fully satisfy all claims up and through settlement;

2. United Components, Inc. shall complete any roofing work 0r jobs it is currently

performing in Blaine County as soon as possible, and shall not accept any new work
in Blaine County, regardless of the source 0f the work, e.g., based on referrals,

subcontractor relationships, outstanding bids it may have issued that are still

pending, etc.;

3. United Components, Inc. acknowledges and agrees that it is the successor and

assignee ofGem State Roofing & Asphalt Maintenance, Inc. under that Trademark

Settlement Agreement dated October 20, 2005, by and between Gem State Roofing
& Asphalt Maintenance, Inc. and Gem State Roofing, Inc. (the “Agreement”)

, and

agrees to abide by all the terms and conditions set forth in the Agreement;

4. United Components, Inc. shall pay Gem State Roofing, Inc.‘s reasonable attorney’s

fees and costs incurred in connection with this lawsuit; and

5. Gem State Roofing, Inc. Will dismiss this lawsuit With prejudice, and the Parties Will

release each other from all claims of any kind or description, except with respect t0

the obligations set forth in the Agreement.

In the alternative, I am preparing a second set of discovery requests and I wish t0 advise

you that I will be seeking records related t0 your client’s activities in Blaine County from 2005
to 2016, and therefore I formally advise your client to keep and preserve all such records.

MCFARLANDRITIER.COM P.O. Box 1335 MERIDIAN, IDAHO 83680 LORI@MCFARLANDRIT1'ER.COM P. 208.867.1661 F. 208.895.1270000690



If you have any questions 0r would like to discuss any 0f the foregoing, please give me a

call.

Sincerely,

SENT WITHOUT SIGNATURE
TO AVOID DELAY

Lori Hickman
Legal Counsel

MCFARLANDRITIER.COM P.O. Box 1335 MERIDIAN, IDAHO 83680 LORI@MCFARLANDRIT1'ER.COM P. 208.867.1661 F. 208.895.1270000691



Electronically Filed

9/24/2019 9:29 AM
Fourth Judicial District, Ada County
Phil McGrane, Clerk of the Court

By: Amy King, Deputy Clerk

McFarland Ritter PLLC
Ryan T. McFarland, ISB No. 7347

P.O. Box 1335

Meridian, ID 83680

Telephone: 208.895.1291

Facsimile: 208.895.1270

Email: ryan@mcfarlandritter.com

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

GEM STATE ROOFING, INCORPORATED,)
) Case No. CV01-18-13437

Plaintiff, )

)
PLAINTIFF’S MOTION FOR

vs. ) ATTORNEYS’ FEES AND COSTS
)

UNITED COMPONENTS, )

INCORPORATED dba GEM STATE )

ROOFING, )

)

Defendant. )

)

PlaintiffGem State Roofing, Incorporated (“Gem State”), by and through its undersigned

counsel 0f record, moves this Court for an Award 0f Attorneys’ Fee and Costs. This Motion is

supported by the concurrently-filed Memorandum and Affidavit in Support.

INTRODUCTION

In its Judgement entered in this above-captioned matter on September 17, 2019, this

Court found that n0 party prevailed, and therefore neither party is entitled t0 attorneys’ fees. This

Motion, however, is based not on the Judgment, but on the Order Granting Plaintiff’s Motion to

Compel, entered by the Court March 25, 2019; the Amended Order Granting Plaintiff s Motion

PLAINTIFF’S MOTION FOR ATTORNEYS’ FEES - 1
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t0 Compel, entered by the Court 0n April 3, 2019; and the Order Granting Plaintiff’s Motion for

Sanctions, entered by the Court on June 24, 2019.

FACTS AND PROCEDURAL HISTORY

In September 2018, Gem State initiated discovery by propounding several discovery

requests and requests for admission upon Defendant. Defendant’s initial responses were deficient

in many respects, so Gem State notified Defendant about its concerns, and fully complied With

the meet—and-confer requirement 0f Idaho Rule 0f Civil Procedure 37(a)(1). Nonetheless,

Defendant consistently demonstrated its unwillingness t0 provide timely, full and forthright

discovery responses. T0 illustrate, Defendant produced the following documents according to the

following timeline:

On 0r about October 4, 2018, Defendant produced 27 pages (Bates Nos. 0001-27) in

its initial discovery responses;

On 0r about November 6, 2018, Defendant produced 58 more pages (Bates Nos.

00028-85) in its first supplemental response t0 Gem State’s first set 0f requests;

On 0r about November 9, 2018, Defendant produced 28 more pages (Bates Nos.

00086-1 13) in its responses to Gem-State Blaine’s second set 0f discovery requests;

On or about November 21, 2018, Defendant produced 5 more pages (Bates Nos.

001 13-1 17) in its second supplemental response t0 Gem State’s first set 0f requests;

In November and December 2018, Gem State served eleven (1 1) third-party

Subpoenas Duces Tecum upon some 0f Defendant’s potential and existing customers

in Blaine County. In response, those third parties produced hundreds of pages 0f

documents, including numerous emails and contracts that had not been produced by

UCI;

PLAINTIFF’S MOTION FOR ATTORNEYS’ FEES - 2
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- On December 20, 2018, Gem State’s counsel deposed Jeff Flynn. Mr. Flynn’s

deposition testimony and the documents obtained from third parties confirm that

many 0f UCI’S discovery responses are still insufficient;

- On January 28, 2019, Gem State filed its Motion to Compel; and

- On 0r about March 4, 2019, Defendant producedLE pages (Bates Nos. 001 18-

1148) in its third supplemental response t0 Gem State Blaine’s first set 0f requests.

That last, most substantial production (representing 90% 0f Defendant’s total production)

occurred only after Gem State had expended significant money to obtain documents from third

parties, after Gem State had taken depositions, and after Gem State had filed its Motion t0

Compel.

This Court granted Gem State’s Motion t0 Compel 0n March 25, 2019. As t0 Gem

State’s attorneys’ fee request, this Court stated “Plaintiff’s request for an award 0f costs and

attornevs’ fees incurred in connection with the Motion t0 Compel under Idaho Rules 0f

Civil Procedure 37(a)(5)(A), and with respect t0 Request for Admission Nos. 10, 12, and 17

under Idaho Rule 0f Civil Procedure 37(c)(2) is deferred until the conclusion 0f the matter.

On April 3, 2019, this Court entered an Amended Order Granting Plaintiff” s Motion to

Compel, and said, with respect t0 Gem State’s attorneys’ fees request, “the court granted the

Motion, but deferred ruling 0n an award 0f costs and attornevs’ fees.”

On or about April 17, 2019, and in response to this Court’s Order t0 Compel, Defendants

served supplemental discovery responses, but no additional documents, stating instead:

UCI does not have an electronic record keeping system in place t0

maintain electronic communications (emails) with vendors,

suppliers, customers, and clients. UCI conducted a diligent search

for any electronic records that may have existed related to Blaine

County projects, but no additional documents exist that have not

already been produced 0r obtained through subpoena.

PLAINTIFF’S MOTION FOR ATTORNEYS’ FEES - 3
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The claim, in 2019, that a commercial enterprise With a statewide business operation

would have no email records is nothing short of ridiculous. Gem State filed a Motion for

Sanctions, which the Court granted in a sweeping Order, dated June 24, 2019. The Court ordered

Defendant t0 “make available t0 Plaintiff . . . for the purpose of allowing Plaintiff to inspect,

copy 0r make mirror image copies 0f, any and all communication data stored 0r accesses [Sic] by

any 0f defendant’s personal or business—related electronic devices capable overeating or

receiving electronic mail or text messages.” As t0 Gem State’s request for attorneys’ fee, the

Court stated, again: “The Court reserves its ruling 0n additional sanctions, including fees

[and] costs . . . until further proceedings or trial.”

ARGUMENT

Because Gem State prevailed 0n both its Motion to Compel and its Motion for Sanctions,

attorneys’ fees and costs incurred in connection with those motions should be awarded against

Defendant, in favor ofGem State, as follows:

A. Attorneys’ Fees Should be Awarded Under Idaho Rule 0f Civil Procedure 37(a)(5)

Rule 37(a)(5) unequivocally requires an award of costs and fees, because Defendant

produced over 1,000 pages of documents — some 90% 0f its total production — after Gem State

filed its Motion to Compel and practically 0n the eve of the hearing on that motion. The rule

provides:

If the Motion Is Granted (or Discovery Is Provided After Filing). If

the motion is granted, 0r if the requested discoverv is provided

after the motion was filed, the court must, after giving an

opportunity to be heard, require the partv 0r deponent whose
conduct necessitated the motion, the partv 0r attornev advising

that conduct, 0r both t0 pav the movant's reasonable expenses

incurred in making the motion, including attornev's fees. But

the court must not order this payment if:

(i) the movant filed the motion before attempting in good faith t0

obtain the disclosure 0r discovery without court action;

PLAINTIFF’S MOTION FOR ATTORNEYS’ FEES - 4
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(ii) the opposing party's nondisclosure, response, 0r objection was
substantially justified; or

(iii) other circumstances make an award 0f expenses unjust.

Idaho Rule of Civil Procedure 37(a)(5) (emphasis added). None of the stated exceptions apply,

and this Court “must” award attorneys’ fees and other expenses incurred 0n the motion t0 Gem

State, and against Defendant 0r its attorney. The question ofwhether Gem State ultimately

prevailed at trial is irrelevant t0 the question of Whether Gem State is entitled t0 fees and

expenses on the Motion t0 Compel, arising as it did from Defendant’s refusal t0 comply with its

discovery obligations until a Motion t0 Compel was filed.

B. Attorneys’ Fees Should be Awarded Under Idaho Rule 0f Civil Procedure

37(b)(2)(C).

As noted above, Defendant did not comply With the Order t0 Compel and so Gem State

filed — and this Court granted — a Motion for Sanctions. Idaho Rule 0f Civil Procedure

37(b)(2)(C) similarly requires an award 0f attorneys’ fees and costs:

(C) Payment 0f Expenses. Instead 0f 0r in addition t0 the orders

above, the court must order the disobedient partv, the attornev

advising that partv, 0r both t0 pav the reasonable expenses,

including attorney's fees, caused bV the failure, unless the

failure was substantially justified 0r other Circumstances make an

award 0f expenses unjust.

Idaho Rule of Civil Procedure 37(b)(2)(C) (emphasis added). Again, none of the stated

exceptions apply, and this Court “must” award attorneys’ fees and other reasonable expenses,

incurred as a result 0f Defendant’s conduct t0 Gem State against Defendant 0r their attorney. The

question 0f Whether Gem State ultimately prevailed at trial is irrelevant to the question 0f

whether Gem State is entitled to fees and expenses on the Motion for Sanctions, arising as it did

from Defendant’s refusal t0 comply with its Court-ordered discovery obligations.

PLAINTIFF’S MOTION FOR ATTORNEYS’ FEES - 5
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C. Attorneys’ Fees Should be Awarded Under Idaho Rule of Civil Procedure 37(c)(2). 

Idaho Rule of Civil Procedure 37(c)(2) provides in part: 

Failure to Admit. If a party fails to admit what is requested under 
Rule 36 and if the requesting party later proves … the matter true, 
the requesting party may move that the party who failed to admit 
pay the reasonable expenses, including attorney’s fees, incurred in 
making that proof.  

Gem State-Blaine included 28 Requests for Admission in its First Set of Discovery Requests, 

including these three requests: 

(1) Request for Admission No. 10: Admit that You [UCI] are doing business 
under the assumed business name “Gem State Roofing.” 
 

(2) Request for Admission No. 12: Admit that since 2016, You [UCI] have 
advertised, solicited, bid on, and performed roofing work in Blaine 
County under the assumed business name “Gem State Roofing.” 

(3) Request for Admission No. 17: Admit that despite Gem State’s written 
demands that You [UCI] cease conducting Your roofing business in 
Blaine County, You [UCI] continue to advertise, solicit, bid on, and 
perform roofing work in Blaine County. 
 

McFarland Aff., ¶ 3, Exh. B. UCI responded “Deny” for each of these Requests for Admission 

(McFarland Aff., ¶ 4, Exh. C); however, Gem State-Blaine has proved the truth of these facts 

through:  

1) Documents produced by UCI in its own Discovery Responses establish the truth of 

Request for Admission Nos. 10 and 12 (see, for example, Flynn Dep. Exh. 24) and Request for 

Admission 17 (see, for example, Flynn Dep. Exh. 65).  

2) Documents produced by third parties in response to Subpoenas Duces Tecum establish 

the truth of Request for Admission Nos. 10 (see, for example, Flynn Dep. Exh. 51) and Request 

for Admission 17 (see, for example, Flynn Dep. Exh. 61).  

3) Jeff Flynn’s deposition testimony: when Gem State’s counsel asked Mr. Flynn about 

UCI operating under the assumed business name “Gem State Roofing”, Mr. Flynn admitted that 
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UCI has performed work in Blaine County under that business name in the last three years.

Flynn Dep. at 5926-9. Mr. Flynn filrther testified that UCI did not Change any 0f the Gem State

Roofing logos 0n any 0f the equipment it received from Gem State-Boise, and that he had been

operating all 0f his corporate entities under the “Gem State Roofing” name since the 1980’s.

Flynn Dep. at 4425-7; 57:24-25, 5821-4.

4) Defendant would ultimately stipulate t0 these facts. See Stipulation re: Undisputed

Facts, filed July 19, 2019, EXh. A, Nos. 16, 17.

5) This Court found these facts t0 be true in its Findings of Fact & Conclusions ofLaw

(Pgs. 4—6, Nos. 22, 24, 25).

Consequently, Gem State requests that this Court order UCI t0 pay Gem State’s

reasonable expenses incurred in making this proof pursuant t0 I.R.C.P. 37(c)(2). The question 0f

whether Gem State ultimately prevailed at trial is irrelevant to the question 0f whether Gem State

is entitled t0 fees and expenses for proving matters that the Defendant should have admitted in

the first instance.1

CONCLUSION

For the reasons stated above, and as supported by the concurrently-filed Memorandum of

Costs and Affidavit in Support, Gem State asks that this Court award it the amount of $36,347.16

in attorneys’ fees and costs.

DATED THIS 24th day of September 2019.

By /s/Rvan T McFarland

Ryan T. McFarland, ISB N0. 7347

Attorneys for Plaintiff

1
It is manifestly difficult t0 breakdown the cost 0fproving a matter in, for example, a deposition. As set forth in the

accompanying supporting materials, the fees and costs requested for failure to admit is 10% 0f the amount Gem
State incurred 0n these activities. The 10% figure arises from the following: there were 28 Requests For Admission,

and 3 of those are at issue here — slightly more than 10%.
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 24th day of September 2019, I caused t0 be served a

true copy 0f the foregoing PLAINTIFF’S MOTION FOR ATTORNEYS’ FEES by the method
indicated below, and addressed t0 each of the following:

PICKENS COZAKOS, P.A.

Terri Pickens Manweiler

Shannon Pearson
iCourt electronic filing

398 S. 9th Street, Suite 240

Boise, ID 83701

terri@pickenslawboise.com

shannon@pickenslawboise.com

/s/RVan T. McFarland

Ryan T. McFarland
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Electronically Filed

9/24/2019 9:29 AM
Fourth Judicial District, Ada County
Phil McGrane, Clerk of the Court

By: Amy King, Deputy Clerk

McFarland Ritter PLLC
Ryan T. McFarland. [SB N0. 7347

P.O. Box 1335

Meridian, ID 83680

Telephone: 208.895.1291

Facsimile: 208.895.1270

Email: ryan@mcfarlandritter.com

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

GEM STATE ROOFING, INCORPORATED)
) Case N0. CVOI-l 8-1343?

Plaintiff, )

) MEMORANDUM OF COSTS AND
vs. ) ATTORNEYS” FEES

)

UNITED COMPONENTS, )

INCORPORATED dba, GEM STATE )

ROOFING. )

)

Defendants.

PlaintiffGem State Roofing, Incorporated ("Gem State”), by and through its counsel of

record, McFarland Ritter PLLC, and pursuant to Idaho Rules 0f Civil Procedure 37(a)(5),

37(b)(2)(C), and 37(c)(2)., sets forth the costs. disbursements, and attorneys” fees incurred, as of

September 20., 2019, as a result 0f Defendant’s various discovery abuses throughout this case, as

follows:

MEMORANDUM OF COSTS AND ATTORNEYS’ FEES -
1
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COSTS UNDER IDAHO RULE OF CIVIL PROCEDURE 3700(5)
(the Motion t0 Compel)

1. Tri-County Process Serving L.L.C. (Service fee for Subpoenas (12)) $1,325.40

TOTAL COSTS MOTION T0 COMPEL: $152540

COSTS UNDER IDAHO RULE OF CIVIL PROCEDURE 37(b)(2)(C)

(the Motion for Sanctions)

1. Streamline Imaging (Forensic collection 0f emails and hates number) $2,438.10

2. Ada County Clerk (Certified Complaint for Subpoena) $19.50

3. Santa Clara County Clerk (Google Subpoena) $30.00

4. Loudoun County Clerk (Oath Subpoena) $46.00

5. Tri-County Process Serving (Google Subpoena) m
TOTAL COSTS MOTION FOR SANCTIONS: $2,668.60

COSTS UNDER IDAHO RULE OF CIVIL PROCEDURE 37(c)(2)mm
1. M&M Court Reporting Service (Jeffrey Flynn and Michelle Flynn WI

Depositions)

TOTAL COSTS FOR FAILURE TO ADMIT: $107.03

COSTS FOR MOTION TO COMPEL $1,325.40

COSTS FOR MOTION FOR SANCTIONS $2,668.60

COSTS FOR FAILURE TO ADMIT $107.03

TOTAL COSTS $4,101.03

I This represents 10% ofthe deposition costs.
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ATTORNEYS" FEES

Gem State requests the Court also award a total 0f $32,246.13 as reasonable attorneys’

fees incurred, as OfJuly 1 1, 2019, pursuant to Idaho Rules of Civil Procedure 37(a)(5),

37(b)(2)(C), and 37(c)(2). The legal basis for this request is set forth in the concurrently-filed

Plaintiff’s Motion for Attorneys” Fees and Costs. This request for attorneys” fees is further

supported by the Affidavit 0f Ryan T. McFarland, filed concurrently herewith, stating the basis

and method 0f computation oi’the attorneys” fees claim.

TOTAL COSTS AND ATTORNEYS’ FEES REQUESTED: §§§Q47£lg

Ryan T. McFarland, being first duly sworn upon oath, deposes and states:

1. I am an attorney 0f record for Gem State in the above-captioned case, and as such

am informed regarding the costs. disbursements, and attorneys’ fees set forth herein. T0 the best

0f my knowledge and belief. the items of costs, disbursements and attorneys“ fees set forth above

are correct, have been necessarily incurred in connection with Defendant’s various discovery

abuses in this case, and are in compliance with Idaho Rules 0f Civil Procedure 37(a)(5),

37(b)(2)(C), and 37(c)(2).

/

V

Kfia
5 Fifi

7311
T. McFarland
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STATE OF IDAHO )

) ss.

County of Ada )

a
I. Jayme Danner. a Notary Public, d0 hereby certify that on thiscz

g] hday of September

2019, personally appeared before me Ryan T. McFarland who. being by me first duly sworn,

declared that he is an attorney for Plaintiff Gem State Roofing. Incorporated in the foregoing

action, that he signed the foregoing document as the attorney for Gem State Roofing, Incorporated,

and that the statements therein contained are true.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official sea] the

day and year in this certificate first above written.

0mm
Notaty Pufil‘ic for Idaho

Resi ing at Nampa. Idaho

My commission expires July 26, 2023

JAYME DANNER

NOTARY PUBLIC - STATE OF IDAHO

COMMISSION NUMBER 58229

MY COMMISSION EXPIRES 7-26-2023
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CERTIFICATE OF SERVICE

[ HEREBY CERTIFY that 0n this 24‘“ day 0f September 2019, I caused t0 be served a

true copy ofthe foregoing MEMORANDUM OF COSTS AND ATTORNEYS“ FEES by the

method indicated below, and addressed t0 each Ofthe following:

PICKENS COZAKOS, PA.
Terri Pickens Manweiler

Shannon Pearson

398 S. 9m Street, Suite 240

Boise, ID 83701

terri@pickenslawboise.com

shannon@pickenslawboise.c0m

iCourt electronic filing

/s/Rvan T. McFarland

Ryan T. McFarland

MEMORANDUM OF COSTS AND ATTORNEYS” FEES - 5
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Electronically Filed

9/24/2019 9:29 AM
Fourth Judicial District, Ada County
Phil McGrane, Clerk of the Court

By: Amy King, Deputy Clerk

McFarland Ritter PLLC
Ryan T. McFarland, ISB No. 7347

P.O. Box 1335

Meridian, ID 83680

Telephone: 208.895.1291

Facsimile: 208.895.1270

Email: ryan@mcfarlandritter.com

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT

OF TI—IE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

GEM STATE ROOFING, INCORPORATED)
) Case N0. CV01-18-13437

Plaintiff, )

) AFFIDAVIT OF RYAN T.

vs. ) MCFARLAND IN SUPPORT OF
) MEMORANDUM OF COSTS AND

UNITED COMPONENTS, ) ATTORNEYS” FEES
INCORPORATED, dba GEM STATE )

ROOFING, )

)

Defendants.

I, Ryan T. McFarland declare as follows:

1. I am licensed t0 practice law in Idaho and before this Court.

2. I am legal counsel for Gem State Roofing, Incorporated (“Gem State”) in the above-

captioned action.

3. I have personal knowledge of the costs, expenses and attorneys” fees reasonably

and necessarily incurred by Gem State in this matter as set forth in Exhibit A attached to this

AFFIDAVIT OF RYAN T. MCFARLAND IN SUPPORT OF MEMORANDUM OF COSTS
AND ATTORNEYS” FEES - 1000705



Affidavit and, if called upon, could and would testify competently and truthfully t0 the facts and

matters set forth herein.

4. My representation 0f Gem State in this matter is ongoing. Gem State has incurred

attorneys” fees in this matter up t0 and including September 20. 201 9, and will continue t0 accrue

them in the future.

5. Attached as Exhibit A is a true and correct copy 0f a statement for professional

services rendered by me from August 31, 2018, through July 11, 2019, and for which Gem State

seeks an award in the amount 0f $32,246. 1 3 in attorneys” fees reasonably and necessarily incurred.

6. The amounts listed for Section C ~ based 0n Defendant’s failure t0 admit basic,

undisputed facts, represent 10% 0f the amount billed 0n such entries.

7. As reflected in the attached Exhibit, my services were billed t0 Gem State at a rate

of $300.00 per hour.

8. I am aware 0f billing rates that other firms charge clients in representations

involving commercial litigation matters in the Ada County market. Based 0n my experience and

knowledge, and in my opinion, the hourly rate is reasonable and well within the range 0f hourly

rates for similarly situated attorneys in the Ada County market with comparable skills, expertise

and reputation.

9. Based upon my experience and knowledge, and in my opinion, the total sum 0f

$36,347.16 in attomeys’ fees and costs, reflecting aggregate fees and costs incurred as a result of

Defendant’s violation of its discovery obligations and recoverable under Idaho Rules 0f Civil

Procedure 37(a)(5)., 37(b)(2)(C), and 37(c)(2). In my experience, and in my opinion, the sums

AFFIDAVIT OF RYAN T. MCFARLAND IN SUPPORT OF MEMORANDUM OF COSTS
AND ATTORNEYS’ FEES - 2000706



reflected above are reasonable given the experience, skills and reputation of the timekeepers

involved, and the nature of the legal, procedural and factual issues pertinent to this case.

f
‘7

fl

Y

H / /
yn T. McFarland

STATE OF IDAHO )

) ss.

County of Ada )

’1

l. Jayme Danner, a Notary Public, do hereby certify that on thisao day of September,

2019, personally appeared before me Ryan T. McFarland who. being by me first duly sworn,

declared that he is an attorney for Plaintiff Gem State Roofing, Incorporated in the foregoing

action, that he signed the foregoing document as the attorney for Gem State Roofing, Incorporated,

and that the statements therein contained are true.

IN WITNESS WHEREOF. I have hereunto set my hand and affixed my official seal the

day and year in this certificate first above writ

JAYME BANNER
MIL“fl

NOTARY PUBLIc-STATE OFIDAHO
_

Notar Publi): for Idaho
COMMISSION NUMBER 58229 ; Resid ng at Nampa, Idaho

EXPIRES 7464023
‘

. . .

- -———————~———~ . .‘ My commnssxon explres July 26, 2023
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AND ATTORNEYS’ FEES — 3

000707



CERTIFICATE OF SERVICE

l HEREBY CERTIFY that 0n this 24‘“ day 0f September 2019, l caused t0 be served a

true copy 0fthe foregoing AFFIDAVIT OF RYAN T. MCFARLAND IN SUPPORT OF
MEMORANDUM OF COSTS AND ATTORNEYS’ FEES by the method indicated below, and

addressed to each 0f the following:

PICKENS COZAKOS, PA.

Terri Pickens Manweiler

Shannon Pearson

398 S. 9m Street, Suite 240

Boise, ID 83701

terri@pickenslawboise.com

shannon@pickenslawboise.com

iCourt electronic filing

/s/Rvan T. McFarland

Ryan T. McFarland
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,
r r A a Date; 9/24/2019

ST I 1X
Yr E mmTNT Statement # 072—101

Gem State Roofing, Incorporated From Ryan McFarland

Attn: Richard G. Silvia PO Box 1335

PO Box 3916 Meridian, ID 83680

Hailey, Idaho 83333 Fax: 895-1270

gemroofl @centurylink.net Phone: 895- 1 291

Attorney/Paralegal Hours Amount Description ofLegal Services

SECTION A
10/12/18 Lori 1.0 $225.00 Prepare meet & confer letter.

I 0/1 7/18 Ryan 0.2 $ 1 20.00
ReV1se Meet and Confer letter and dlscovery requests, and emall

to L. chkman re same.

I 0/24/18 Ryan 0.8 $240.00 Meet and Confer phone call With counsel for Defendants.

1 0/24/18 Lori 0.8
‘

$ 1 80.00 Meet and confer with Ryan and Defendants counsel.

I 1/13/18 Ryan L0 $300.00
PrIepare thlrd-party subpoena duces tecum and emall Wlth L.

chkman re same.

11/20/18 Lori 1.0
‘

$225.00 Prepare Subpoenas.

11/21/18 Jayme 0.8 $80.00 Proofread and edit Subpoenas.

‘

. . .

.
. . .

I”21/18 Ryan 05 $1 50.00
Rev1se Subpoenas to thlrd partles, reV1ew addltlonal documents

1

produced by defendants.

I 1/26/18 Lori 0.5 $1 12.50 Review subpoena documents.

I 1/2 7/18 Lori 1.5
‘

$337.50 Draft additional subpoenas.

I 1/2 7/18 Ryan 0.2 $60.00 Revise subpoenas and prepare for issuance.

I 1/28/18 Jayme 1.5
‘

$150.00 Proof read and edit Subpoenas and Notice 0f Deposition.

12/03/18 Ryan 0.1 $30.00 Call with McAlvain re subpoena.

[2/05/18 Ryan 0.3 $90.00
Calls and emall w1th J. Isham re subpoena; call to McAlvaln
counsel re subpoena.

[2/06/18 Ryan 0.3
‘

$90.00 Calls and email with subpoena recipients re document requests.

[2/1 0/18 Ryan 0.4 $ 1 20.00
Calls and emalls Wlth thlrd partles re subpoenas; rev1ew

documents.

[2/] U18 Ryan 0.5 $1 50.00
ReV1ew documents from Standard Plumblng and McAlvaln and

from B. Bothwell.

01/03/19 Ryan 0.4 $120.00 sBaengllen

preparlng motlon t0 compel, and emall w1th L. chkman re

01/12/19 Lori 21.5 $4,837.50
Researchzrewew deposmon transcrlpts and dlscovery pleadlngs; and

draft Motlon to Compel.

01/12/19 Ryan 0.8
‘

$240.00 Revise Motion to Compel.

01/1 6/19 Ryan 0.7 $210.00 Revise Motion to Compel.

01/25/19 Ryan 2.0
‘

$600.00 Revise Motion to Compel.

01/26/19 Ryan 1.8
‘

$540.00 Revise Motion to Compel, and email With R. Silvia re same.

01/28/19 Jayme 3.0 $300.00 Proof read, edit, and file Motion to Compel.

0108/19 Ryan 1.8 $540.00
Rev1se, finahze, and file Motlon to Compel, and emall Wlth R. Sllv1a

[ I ‘

1'6 same.

MCFARLANDRITTER.COM P.O. Box 1335
I

MERIDIAN, IDAHO 83680
|

RYAN@MCFARLANDRITrER.COM
I

P. 208.789.1643
‘

F. 208.895.1270
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01/30/19 Ryan 0.1 $30.00 Email with L. Hickman re ESI documents.

01/30/19 Lori 1.5 $337.50 Review ESI subpoena document production.

Call with Court Clerk re scheduling hearing 0n Motion for Summary
02/12/19 Ryan 0'2 $6000

Judgment and Motion t0 Compel, and email With R. Silvia re same.

Review Defendant's Opposition t0 Motion t0 Compel, and draft Reply
03/05/19 Ryan 0.7 $210.00 .

outhnes.

03/1142/19 Lori 8.5 $13 1 2.50
23:33:?

and draft Reply Memorandum and Affidav1t for Motlon to

03/13/19 Jayme 0.8 $80.00 Is’lrggféftad
Reply 1n Support of Motlon to Compel and Affidav1t 1n

Revise, finalize, and file Reply in Support ofMotion to Compel and
03/13/19 Ryan 1.4 $420.00

Affidavit in Support.

03/15/19 Ryan 1.0 $300.00 Prepare oral argument on motion to compel.

03/18/19 Ryan 2.0 $600.00 Prepare oral argument; prepare power point for oral argument.

03/19/19 Jayme 1.6 $160.00 Revise PowerPoint for Motion to Compel Hearing.

Prepare for hearing; attend hearing 0n summary judgment; meet with
03/19/19 Ryan 2'5 $75000

Rick and s. Silvia after hearing. No CHARGE FOR 1.0 HOURS.

03/19/19 Lori 0.6 $135.00
Attegd Motlon for Summary Judgment and Motlon t0 Compel
Hearlng.

03/20/19 Jayme 0.2 $20.00 Proofread Order on Motion to Compel.

03/20/19 Ryan 0.6 $ 1 80.00 Draft and revise Order 0n Motion to Compel.

All Attorney/Paralegal Fees Section A: $15,242.50

Costs & Third—Party Charges Amount Description Qf'Cosm/Third Party Changes

Tri-County Process Serving L.L.C. $1,325.40 Service fee for Subpoenas (12)

All Costs & Third-Party Charges Section A: $1,325.40

Dale Attornqy/Paralegal Hours Amount Description (?I’Legal Services

SECTION B

03/25/19 Ryan 0.2 $60.00 Conference with L. Hickman re new Motion to Compel.

Review document production from Defendant and email to L.
03/28/19 Ryan 0'6 $18000

Hickman re Motion t0 Compel strategy.

03/29/19 Lori
V

5.25 $1,181.25 Draft Motion for Sanctions documents.

03/29/19 Ryan 0.2 $60.00 Review Motion for Sanctions from L. Hickman.

05/02/19 Ryan 0.3 $90.00 Revise Motion for Sanctions.

05/23/19 Ryan 0.6 $180.00 Revise Memorandum in Support ofMotion for Sanctions.

05/24/19 Ryan 2.0 $600.00 Revise Memorandum in Support of Motion for Sanctions.

Review documents produced by third parties and by UCI; revise
0504/19 Ryan 2'0 $60000

Memorandum in Support ofMotion t0 Compel.

05/28/19 Jayme 2'5 $250.00
Proofread Motlon for Sanctlons, Memorandum, and Affidav1ts 1n

Support.

05/28/19 Ryan 2.0 $600.00 Revise Memorandum in Support of Motion to Compel.

05/30/19 Ryan 0.3 $90.00 Finalize and file Motion for Sanctions.

06/13/19 Ryan 0.7 $21 0‘00
Rev1ew QpPOSItlon to Motlon to Sanctlons, and emall to L. chkman
and R. SllV1a re same.

06/14_1 6/19 Lori 5.75 $1,293.75
Rev1ew Motlon fgr Sanctlons; Defendant s response; Westlaw
research re court Inferences and draft reply.

06/1 7/19 Lori 1.5 $337.50 Westlaw research re sanctions for failure to produce emails.

06/1 7/19 Jayme 1'2 $1 20.00 Is’lrgijfgitad
Reply 1n Support ofMotlon for Sanctlons and Affidav1t 1n

06/1 7/19 Ryan 3.0 $900.00
Rev1se and finallze Reply 1n Support ofMotlon for Sanctlons; research

law re sanctions for not producing emails.

06/18/19 Ryan 0.7 $210.00 Prepare for hearing on Motion for Sanctions.

Prepare for and attend hearing on Motion for Sanctions, and meet With

R. Silvia and L. Hickman to plan next steps.

06/19/19 Lori 1.25 $226.25 Attend hearing on sanctions; meeting with client.

Gem State, STATEMENT September 24, 2019, Page 2

06/19/19 Ryan 2.5 $750.00
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Draft Stipulation to Continue Pre-Trial Conference; revise proposed

order; email with counsel re Stipulation to Continue Pre-Trial

06/20/19 Ryan 0.6 $ 1 80.00 Conference and proposed order; email With Court re Order 0n

Sanctions; call to Streamline Imaging re copying hard drives and smart

phones.

06/20/19 Lori 0.75 $168.75 Draft Order for Sanctions.

06/21/19 Ryan 0.2 $60.00
Call and emall Wlth Streamllne Imaglng re copylng Defendant s

computers and phones.

Review Court’s Protective Order; review Motion for Reconsideration

06/24/19 Ryan 0.4 $120.00 filed by Defendants; call with L. Hickman re discovery and

responding to Motion for Reconsideration.

Review Order for Sanctions and Scheduling Order; telephone

06/24/19 Lori 3.5 $787.50 conference with Ryan; review Motion for Reconsideration; research

legal basis; email client re same; draft outline for response.

Review Motion for Reconsideration; call with R. Silvia re Motion for

06/25/19 Ryan 3.4 $1,020.00 Reconsideration; call with Streamline Imaging re imaging emails;

email With T. Pickens re imaging emails.

06/25/19 Lori 0.5 $1 12.50 Review spoliation 0f evidence issue.

06/2 7/19 Ryan 0.
1—

$30.00 Email with Shane at Streamline re imaging email boxes.

06/28/19 Ryan 0.3‘ $90.00 Email with Streamline Imaging and T. Pickens re email account scan.

06/28/19 Lori 3.257 $73 1 .25 Draft Response to Motion to Reconsider; Westlaw research re same.

07/01/19 Ryan 0.
17

$30.00 Email with Streamline Imaging re copying email accounts.

07/01/19 Lori 2.07 $450.00 Finish draft Opposition to Motion for Reconsideration.

Research procedure/rules for third party foreign subpoenas; draft
7/1-2/19 Lori 7.0 $1,575.00 .i forelgn subpoenas.

Revise, finalize, and file Opposition to Motion to Reconsider and

07/02/19 Ryan 1.7 $510.00 Affidavit in Support; email with T. Pickens re Affidavit; email with R.

Silvia re opposition.

07/03/19 Ryan 0.6 $180.00 Work on Subpoenas to Google, AOL, Verizon.

07/08/19 Ryan 3-2 $960.00
Draft, revise, and file Opposition to Motion for Protective Order, and

7 email with R. Silvia re same.

07/09/19 Lori 0.75 $7168.75 Attend hearing on motion to reconsider.

Prepare for and attend hearing on Motion for Protective Order and

Motion for Sanctions, and call with R. Silvia re same.

Review Protective Order and Order for Consideration and edit same;

07/1 0/19 Ryan 0.6 $ 1 80.00 revise and serve subpoenas; review Offer of Judgment and email with

R. Silvia re same; call with S. Sawyer re production of emails.

Email with Defense counsel re Attorney Conference; work 0n Exhibit

List with J. Danner and L. Hickman; review documents from

Streamline Imaging; Conference with L. Hickman re documents from

Streamline Imaging.

07/09/19 Ryan 3.5 $1,050.00

07/11/19 Ryan 0.5 $150.00

All Attorney/Paralegal Fees Section B: $16,492.50

Costs & Third—Parlfiv Charges Amount Description ofCostS/Third Parry Charges

Streamline Imaging $2,438. 10 Forensic collection of emails and bates number.

Ada County Clerk $19.50 Certified Complaint for Subpoena

Santa Clara County Clerk $30.00 Google Subpoena

Loudoun County Clerk $46.00 Oath Subpoena

Tri-County Process Serving $135.00 Google Subpoena

All Costs & Third-Party Charges Section B: $2,668.60

Dare Artorney/Paralegal HOZII‘S Amount Description ofLegal Services

SECTION C
[2/12/18 Ryan 0.02 $6.00 Prepare depositions ofM. Flynn and J. Flynn.

[2/14/18 Ryan 0.26 $78.00 Prepare depositions of J. Flynn and M. Flynn.
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12/15/18 Ryan 0.1 $30.00 Prepare depositions 0f J. Flynn and M. Flynn.

Prepare deposition documents for J. Flynn and M. Flynn
12/1 7/18 Jayme 0.36 $36.00

depositions.

[2/1 7/18 Ryan 0.01 $3.00 Prepare depositions 0fM. Flynn and J. Flynn.

12/18/18 Ryan 0.04 $ 12.00 Prepare depositions 0fM. Flynn and J. Flynn.

[2/19/18 Ryan 0. 1 5 $45.00 Prepare for depositions ofM. Flynn and J. Flynn.

Prepare for and take deposition of J. Flynn; prepare for

deposition ofM. Flynn.

Attend J. Flynn Deposition. 50% HOURLY RATE

12/20/18 Ryan 0.58 $174.00

[2/20/18 L0r1 0.5 $56.25 REDUCTION
12/21/18 Ryan

_

0.18 $54.00 Take deposition 0fM. Flynn.

. Attend M. Flynn deposition. 50% HOURLY RATE
[2/21/18 L0r1 0. 1 5 $16.88 REDUCTION

All Attorney/Paralegal Fees Section C: $511.13

Costs & Third—Parly Charges Amount Description Qf'Cosls/leird Party C/zar‘gas

M&M Court Reporting Service $107.03 Deposition of Jeffrey Flynn and Michelle Flynn

All Costs & Third-Party Charges Section C: $107.03

Total Attorney/Paralegal Fees Section A: $15,242.50

Total Costs & Third-Party Charges Section A: $152540
Total Attorney/Paralegal Fees Section B: $16,492_5()

Total Costs & Third-Party Charges Section B: $166860
Total Attorney/Paralegal Fees Section C: $511.13

Total Costs & Third-Party Charges Section C: $107_03

Total Due from All Sections: $36,347.16

PAYMENT DUE IN U.S. DOLLARS WITHIN THIRTY (30) DAYS OF DATE OF INVOICE
Current charges only. Unpaid balances not included.

Disbursements not yet recorded will be included in filture invoices.

Afier 30 days, a monthly interest charge of 1% per month from the invoice date (or such lower rate as required by applicable law) will be due. Should a

collection action 0r proceeding be necessary, attorney’s fees and costs for such collection effort will also be due.

Make all checks payable t0 McFarland Ritter PLLC

Thankyouforyour business!
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Electronically Filed

9/24/2019 1:03 PM
Fourth Judicial District, Ada County
Phil McGrane, Clerk of the Court

By: Laurie Johnson, Deputy Clerk

McFarland Ritter PLLC
Ryan T. McFarland, ISB No. 7347

P.O. Box 1335

Meridian, ID 83680

Telephone: 208.895.1291

Facsimile: 208.895.1270

Email: ryan@mcfarlandritter.com

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

GEM STATE ROOFING, INCORPORATED,)
) Case No. CV01-18-13437

Plaintiff, )

)
PLAINTIFF’S OPPOSITION TO

vs. ) DEFENDANT’S MOTION FOR
) ATTORNEYS’ FEES AND COSTS

UNITED COMPONENTS, )

INCORPORATED dba GEM STATE )

ROOFING, )

)

Defendant. )

)

PlaintiffGem State Roofing, Incorporated (“Gem State”), by and through its undersigned

counsel of record, opposes Defendant’s Motion for Costs and Attorneys’ Fees and requests that

this Court deny such Motion for the following reasons.

INTRODUCTION

Defendant is not entitled to costs or attorneys’ fees because it is not the prevailing party.

The Court’s Judgment rested largely 0n the case of Trilogy Network Systems, Inc. v. Johnson,

172 P.3d 1119 (Idaho 2007) (herein “Trilogy”). The Trilogy trial court held, like this Court did in

this case, that (i) the plaintiff prevailed 0n the issue of breach, (ii) the defendant prevailed on the

PLAINTIFF’S OPPOSITION TO DEFENDANT’S MOTION FOR ATTORNEYS’ FEES AND COSTS
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issue 0f damages, and (iii) therefore, neither side prevailed. Id. at 1122. The Idaho Supreme

Court affirmed. Id. Defendant has failed t0 show why this Court’s reliance 0n Trilogy in making

its prevailing party determination was misplaced — in fact, Defendant did not site to Trilogy at

all. Had Defendant reviewed Trilogy, Defendant might have realized that the Court’s decision t0

find that there was n0 prevailing party was a proper exercise of its discretion, and supported by

the Idaho Supreme Court.1 This Court should deny Defendant’s Motion for Attorneys’ Fees and

Costs.

ARGUMENT

A. This Court Properly Exercised its Discretion in Determining that Neither Party
Prevailed.

In entering its Judgment in this case, this Court relied heavily on Trilogy. In that case, the

plaintiff Trilogy, the former employer 0f Defendant Johnson, discovered that Defendant Johnson

was Violating a non-compete agreement. Trilogy, 172 P.3d at 1121. Trilogy filed suit against

Johnson, claiming breach 0f contract and seeking damages. Id.

After a court trial, the district court found that Johnson had

breached the agreement with Trilogy. However, the district court

also found that Trilogy had failed to prove its damages with

reasonable certainty. It then entered judgment in favor of Trilogy,

but did not award Trilogy damages 0r attorney fees.

Trilogy, 172 P.3d at 1121.

On appeal by Trilogy, the Idaho Supreme Court held as follows:

The determination ofwho is the prevailing party is within the trial

court's sound discretion, I.R.C.P. 54(d)(1)(B), and this Court will

not disturb that decision unless there is an abuse 0f discretion.

1 To be clear, Gem State believes that the Court’s conclusion regarding damages in the instant case is inconsistent

With SaintAlphonsus Diversified Care, Inc. V. MRIAssociates, LLP, 334 P.3d 780 (Idaho 2014) (herein, “St. AIS”),

as will be argued on appeal; however, neither St. AIS nor any other Idaho Supreme Court case has abrogated the

Court’s right t0 determine, in the proper exercise 0f its discretion, that (i) there was a contract breach, (ii) there were

n0 damages, and (iii) therefore, there is n0 prevailing party.

PLAINTIFF’S OPPOSITION TO DEFENDANT’S MOTION FOR ATTORNEYS’ FEES AND COSTS
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When examining whether a trial court abused its discretion, this

Court considers:

(1) whether the trial court correctly perceived the issue as

one of discretion; (2) whether the trial court acted Within

the outer boundaries of this discretion and consistently with

the legal standards applicable to the specific choices

available to it; and (3) Whether the trial court reached its

decision by an exercise 0f reason.

Here, the district court correctly perceived the issue as one of

discretion (it cited t0 I.R.C.P. 54(d)(1)(B)). It also acted

consistently With the legal standards. Rule 54 directs courts t0

consider who the prevailing party is in relation t0 the relief sought

by each party. Here, Trilogy sought as damages the profits Johnson

obtained, and Johnson sought t0 have his breach excused because

0f a unilateral mistake. The court noted this and considered the

relief sought When determining Whether t0 award attorney fees.

Finally, it reached its decision through the exercise 0f reason.

Therefore, we affirm the decision t0 have each party bear its own
costs and fees.

Trilogy, 172 P.3d at 1122—23.

In the instant case, the District Court followed the Trilogy pattern: the Court found that

Defendant breached, but also found that Gem State failed to show damages, and therefore that

neither party prevailed and neither party is entitled t0 attorneys’ fees. Defendant has not so much

as cited to Trilogy, let alone distinguished it, and has shown n0 basis for concluding that the

Court abused its discretion. As a result:

- Defendant is n_ot entitled t0 costs. Idaho Rule 0f Civil Procedure 54(d)(1)(A) makes clear

that “costs are allowed as a matter of right t0 the prevailing partv . .
.” (emphasis

added). Because Defendant is not the prevailing party, it is not entitled to costs.

- Defendant is n_0t entitled t0 attorney’s fees. Idaho Rule 0f Civil Procedure 54(e)(1) makes

clear that “the court may award reasonable attorney fees, including paralegal fees,m
Erevailing parfl . .

.” (emphasis added). Furthermore, this Court was explicit in the

PLAINTIFF’S OPPOSITION TO DEFENDANT’S MOTION FOR ATTORNEYS’ FEES AND COSTS
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Judgment: “Neither party is entitled t0 attorney fees” Because Defendant is not the

prevailing party, it is not entitled t0 attorney fees.

None 0f the Cases Cited by Plaintiff Find that the Court Abused its Discretion inn

Finding N0 Prevailing Party.

The cases cited by Defendant do not require the Court t0 reverse its no-prevailing-party

conclusion:

Eighteen Mile Ranch, LLC v. Nord Excavating & Paving, Ina, 117 P.3d 130 (Idaho

2005) was decided prior t0 Trilogy, so that case certainly does not reverse Trilogy, on

which the decision in this case was based. As Eighteen Mile Ranch makes clear, this

Court has discretion t0 answer the prevailing party question by “examin[ing] and

determin[ing] from an overall View, not a claim-by—claim analysis.” Id., at 133.

Holmes v. Holmes, 874 P.2d 595 (Idaho 1994) also predates, and so does not overrule,

Trilogy. Moreover, in Holmes the Plaintiff prevailed in all 0f her claims (although the

court did not agree 0n all of her arguments). Id. at 597. In such a case, she should have

been deemed the prevailing party. Id. at 598. In this instant case, Defendant did not

prevail on all 0f its claims: critically, it lost the claim that it did not breach the Settlement

Agreement at issue.

Zenner v. Holcomb, 210 P.3d 552 (Idaho 2009) holds that “Although offers ofjudgment

may be considered, we have cautioned that they should not be the only, 0r even most

significant, factor in the trial court’s prevailing party analysis.” Id. at 557. Thus, the offer

ofjudgment in this case need not — indeed, should not — affect the Court’s no-prevailing-

party analysis.

In Shore v. Peterson, 204 P.3d 1114 (Idaho 2009), the Idaho Supreme Court held that

“When both parties are partially successful, however, it is Within the court’s discretion t0

PLAINTIFF’S OPPOSITION TO DEFENDANT’S MOTION FOR ATTORNEYS’ FEES AND COSTS
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decline an award of attorney fees to either side.” Id., at 1125. See also Crump v. Bromley,

219 P.3d 1 188, 1190 (Idaho 2009) (“When both parties are partially successful, it is

within the court’s discretion to decline an award 0f attorney fees to either side”).

Moreover, “Only in rare cases has this Court of the Court of Appeals reversed a trial

court’s determination of Which party prevailed.” Shore, 204 P.3d at 1124.

None 0f these cases overrule 0r are in any way contrary to Trilogy, and nothing in them

require this Court to change its “no-prevailing-party” conclusion.

C. Defendant is Not Entitled to Recover Attorneys’ Fees for Opposing Gem State’s

Discovery Motions.

Without waiving the foregoing arguments, should the Court be inclined to award

attorneys’ fees in favor 0f Defendant, an entire category 0f fees and costs should be disallowed

because they were incurred in opposing Gem State’s Motion to Compel and Motion for

Sanctions. As is clear from the record, and as more fully set forth in Gem State’s own Motion for

Attorneys’ Fees, Gem State won both its Motion t0 Compel and Motion for Sanctions.

Regardless of the Court’s decision on Defendant’s Motion for Costs and Attorneys’ Fees,

Defendant should not be awarded attorneys’ fees that derive from Defendant’s own discovery

abuses. Those fees include the following:

Date Attorney Notes Quantity Rate Total

1129mm 9 SNP T Create chart and timeline of Secretary of State filings and 1.2 $240.00

Trademark Filings to incorporate into motion for summary
judgment. Compile additional documents to submit via

discovery.

21112019 SNP T Read through Motion to Compel, Memorandum, two 1 $200.00

declarations. Begin drafting response. Review meet and

confer letters to determine if information sought was properly

requested prior to filing motion.

2l12/2019 TRP T Review Plaintiff‘s Amended Notice of Hearing re Motion to 0.2 $54.00

Compel and our Notice of Hearing for Motions for Summary
Judgment.

PLAINTIFF’S OPPOSITION T0 DEFENDANT’S MOTION FOR ATTORNEYS” FEES AND COSTS
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21412019

2/1 9f201 9

3/041'201 9

3115901 9

3H 9f201 9

3l20r'201 9

3125.901 9

4f02f20‘1 9

41021201 9

4f03f201 9

5I31l2019

6f052'201 9

SNP

SNP

SNP

TRP

TRP

TRP

TRP

TRP

SNP

TRP

TRP

SNP

_|

Email ciient regarding document production for Motion to

Compel. Continue working on opposition to Motion to Compel.

Review rules for 'meet and confer' requirements.

Finalize Opposition to Motion to Compel. Begin work on
opposition to Motion for Partial Summary Judgment.

Finalize Motion for Summary Judgment and Response to

Motion to Compel. Finalize discovery responses and prepare

for serving on counsel. Review opposition to our MSJ, begin

drafting Reply in Further Support of MSJ. Review and research

MSJ standards regarding declarations. affidavits. statements to

support contentions of client.

Review Reply in Further Support of Motion to Compel.

Plan and prepare for hearings on motion to compel and
motions for summary judgment; Attend hearings.

Review Proposed Order Granting P's Motion to Compel; Work
with LL to get supplemental responses for service.

Review signed Order Granting Motion to Compel; Email from

client regarding the same.

Emails with clerk and counsel McFarland regarding error in

Gem State Roofing v. UCI regarding incorrect date no discovery

order.

Emails between counsel and court clerk regarding motion to

compei order.

Emails with clerk and counsel regarding actual deadline for

filing discovery responses.

Analyze and review Motion for Sanctions and Declarations of

Ryan McFarland and Rick Silva in support; Begin drafting

Objection to Motion for Sanctions and Declaration of Terri

Pickens Manweiler in response.

Review Motion for Sanctions, Affidavit of Rick, Affidavit of Ryan.

Begin drafting objection and declaration of TPM. Review

documents attached to McFarland Affidavit with documents

produced in discovery. Research jobs in Blaine County per

Buiiding Permit registration, note nojobs for UCl, note jobs

0.8

0.1

0.2

0.3

0.3

0.2

0.6

0.9

$160.00

$200.00

$800.00

$81 .00

$540.00

$27.00

$54.00

$81 .00

$60.00

$54.00

$162.00

$180.00
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6/051201 9

6/11f2019

6117901 9

6/19/2019

6l20l201 9

6I20120‘l 9

6f2112019

612M201 9

6I24f201 9

6f27l201 9

627/201 9

TRP

TRP

SNP

TRP

SNP

SNP

SNP

TRP

SNP

TRP

done by Gem State.

Review and finalize objection to motion for sanctions and
Declaration of TPM.

Emails with ciient regarding emails for document production;

Review McFarland's corrected affidavit and reply in support of

sanctions.

Review McFarland Reply in Further Support of Sanctions and
Amended Declaration. Brief review of argument in Defendants

Brief in Opposition to Sanctions. Attend hearing on Motion for

Sanctions.

Draft Proposed Order Granting Plaintiff's Motion for Sanctions.

Review Plaintiff‘s Proposed Order on Sanctions, edit, give to

TPM. Submit TPM redlined version to court and counsel via

iCour‘ts and emaii. Compile notes from hearing and email TPM
status 0f case. Review email from counsei with proposed order

to court and argument in support. Emails from counsel

requesting electronic information. Email from counsel

regarding stipulation to vacate pre trial status conference,

discuss with TPM, submit approval to counsel to file.

Emails regarding proposed order for sanctions and request for

account info.

Review Order for Sanctions. draft Motion for Reconsideration,

Memo in Support of Motion for Reconsideration, Declaration 0f

Kerrie. Declaration of Terri. Notice of Hearing. File with court

and serve on counsel.

Analyze and review Order on sanctions; Telephone conference

with Bar Counsel regarding the same; Revise and finalize

Motion for Reconsideration and Motion for Protective Order.

Meet with Kerrie and Jeff. email Kerrie with trial info. Review
emails to and from Digital Analyst.

Meet with clients to go over Order Granting Motion for

Sanctions; Emails with McFarland and computer analyst to

schedule email and site review.

0.3

0.5

0.2

1.4

0.2

2.5

0.5

1.1

$81 .00

$1 35.00

$400.00

$54.00

$280.00

$40.00

$500.00

$1 35.00

$0.00

$297.00
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061289019 TPM Emails with counsel and client regarding email and 0.20 $270.00 $54.00

device review.

07(01l2019 TPM Emails with computer analyst and client regarding email 0.30 $270.00 $81.00

searches.

07l02/2019 TPM Emails with client and third party computer analyst 0.60 $270.00 $162.00

regarding status 0f access t0 email accounts; Review

Objection to Motion for Protective Order and Affidavit of

Ryan McFarland; Email to McFarland regarding lies in

Affidavit and demand to clarify record: Response from

McFartand refusing to ciarify record.

07/032019 TPM Emails with client and third party computer analyst 1.00 $270.00 $270.00
regarding status of email download; Analyze and revise

Notice Letter of Subpoenas to Google. AOL. and
Verizon; Review Motion for Protective Order, Motion for

Order Shortening Time. Proposed Order Shortening

Time. Revise Memorandum in Support of Motion for

Protective Order and Declaration of TPM in support;

File all documents in iCourts.

OWOSIZO‘IQ SNP Review ietter and subpoenas from opposing counsel, 1.80 $200.00 $360.00
draft Motion for Protective Order, Memorandum,
Declaration. Motion for Order Shortening Time and
proposed order, redact emails, give to TPM for review.

07!08!2019 TPM Review Order Shortening Time; Emails with client 0.30 $270.00 $81.00
regarding the same.

0710812019 SNP Review order shortening time, review opposition to 0.50 $200.00 $1 00.00
Motion for Protective Order.

O'HOQIZO‘IQ TPM Emails with client regarding motion hearing; Attend 1.50 $270.00 $405.00
hearing on motions for protective order and
reconsideration.

073092019 TPM Review Privilege Log of documents extracted from 0.30 $270.00 $81 .00

email collection from Streamline.

07M OI2019 TPM Draft and revise Proposed Protective Order and 0.70 $270.00 $189.00
Proposed Order on Reconsideration; Emait drafts to

counsel; File with court; Email Privilege Lot to court;

Review final Subpoenas for Google and AOL.

07I15f2019 TPM Review Orders and signed Subpoenas to AOL and 0.20 $270.00 $54.00

Google.

The total fees that should be disallowed, as having been incurred 0n discovery battles that

Defendant lost, is: $6,652.00.

D. Under Rule 68, Defendant is Entitled t0, at Most, Nominal Costs; Defendant is Not
Entitled t0 Attorneys’ Fees.

On July 10, 2019, Defendant made an offer ofjudgment. Gem State rejected the offer.

The ultimate award given to Gem State was less than Defendant’s offer. According t0 Idaho Rule

PLAINTIFF’S OPPOSITION TO DEFENDANT’S MOTION FOR ATTORNEYS’ FEES AND COSTS
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0f Civil Procedure 68(d)(1)(B)(i), Gem State “must pay those costs of the [Defendant] as

allowed under Rule 54(d)(1), incurred after the making 0f the offer.” The only costs incurred and

claimed by Defendant (see page 2 0f Defendant’s Memorandum 0f Costs and Attorneys’ Fees,

“Costs as a Matter 0f Right”) after July 10, 2019 are as follows:

- Service 0f Process: Tracy Felix — Trial Subpoena - $58.00; and

- Trial Witness Fee: Tracy Felix - $22.25.

A11 other costs set forth in Defendant’s Memorandum 0f Costs and Attorneys’ Fees, “Costs as a

Matter 0f Right” were incurred prior t0 July 10, 2019.

Rule 68 does not give rise t0 a right t0 attorneys’ fees. The rule clearly applies only to

“costs . . . as allowed under Rule 54(d)(1).” Attorneys’ fees are covered under Rule 54(6). And,

as set forth above, this Court has determined that n0 attorneys’ fees are t0 be awarded in this case

because there is no prevailing party.

CONCLUSION

For the reasons stated above, Gem State requests that this Court deny Defendant’s

Motion for Costs and Attorneys’ Fees.

DATED THIS 24th day of September 2019.

By /s/RVan T McFarland

Ryan T. McFarland, ISB No. 7347

Attorneys for Plaintiff
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 24th day of September 2019, I caused to be served a

true copy of the foregoing PLAINTIFF’S OPPOSITION TO DEFENDANT’S MOTION FOR
ATTORNEYS’ FEES AND COSTS by the method indicated below, and addressed to each of

the following:

PICKENS COZAKOS, P.A.

Terri Pickens Manweiler

Shannon Pearson
iCourt electronic filing

398 S. 9th Street, Suite 240

Boise, ID 83701

terri@pickenslawb0ise.com

shannon@pickenslawboise.com

/s/Rvan T. McFarland

Ryan T. McFarland
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Electronically Filed

9/26/2019 3:06 PM
Fourth Judicial District, Ada County
Phil McGrane, Clerk of the Court

By: Laurie Johnson, Deputy Clerk

Terri Pickens Manweiler, ISB No. 5828

PICKENs LAW, P.A.

398 S. 9th Street, Suite 240

P.O. Box 915

Boise, Idaho 83701

Telephone: 208.954.5090

Facsimile: 208.954.5099

terri@pickenslawb0ise.com

Attorneysfor Defendant

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

GEM STATE ROOFING, Case No. CVO 1 -1 8- 1 3437

INCORPORATED,
Plaintiff, AFFIDAVIT 0F TERRI PICKENS

V. MANWEILER RE: DEFENDANT’S
OBJECTION TO PLAINTIFF’S

UNITED COMPONENTS, MOTION FOR ATTORNEYS’ FEES
INCORPORATED, dba GEM STATE AND COSTS
ROOFING,

Defendant.

STATE OF IDAHO )

) ss.

COUNTY OF ADA )

TERRI PICKENS MANWEILER, being first duly sworn upon oath, deposes and says:

1. I am the attorney 0f record and represent Defendant United Components

Incorporated (“UCI”) in the above-entitled matter.

2. Imake this Affidavit based upon my own personal knowledge and I am competent

to testify to the same.

3. This Affidavit is being filed in opposition to Gem State’s motion for costs and

attorneys’ fees pursuant to I.R.C.P. 37.

AFFIDAVIT OF TERRI PICKENS MANWEILER RE: DEFENDANT’S OBJECTION TO PLAINTIFF’S
MOTION FOR ATTORNEYS’ FEES AND COSTS - 1
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AFFIDAVIT OF TERRI PICKENS MANWEILER RE: DEFENDANT’S OBJECTION TO PLAINTIFF’S 
MOTION FOR ATTORNEYS’ FEES AND COSTS - 2 

4. I have had an opportunity to review Ryan T. McFarland’s Affidavit, as well as the 

Exhibit A itemizing attorneys’ fees for two motions totaling $32,243.13.  

5. The attorney fees listed in Exhibit A to the McFarland Affidavit are not in 

compliance with I.R.C.P. 54(e)(3). 

6. Furthermore, the attorney fees allegedly incurred by Gem State were not 

reasonable, not necessary, and not commensurate with fees charged by other attorneys in this area 

for litigation of this type.  

7. By way of example, the undersigned, an attorney with 21 years of experience in 

litigation, with associates, charged $35,584.00 to UCI for the entire litigation, whereas McFarland, 

his associate Lori Hickman, and presumably a paralegal, Jayme, charged $32,246.13 for two 

motions and discovery practice. 

8. In addition, much of the charges seek duplicative entries, i.e. “Prepare Subpoenas” 

for 1 hour by Hickman and then “Proof read and edit Subpoenas” for 0.8 hour by Jayme.  

9. Likewise, McFarland had five time entries for drafting, revising, editing, and 

finalizing his motion to compel for a total of 7 hours.  

10. Meanwhile, all on January 12, 2019, a Saturday, Hickman allegedly spent 21.5 of 

the 24 hours that day doing “Research, review deposition transcripts and discovery pleadings; and 

draft Motion to Compel.”  This amount of time is absolutely not reasonable, and frankly not 

credible.  If my associate spent one-fifth that amount of time on a motion to compel, I would find 

that unreasonable and decline to bill my client accordingly. 

11. Furthermore, Hickman apparently spent 7 hours on July 1 and 2, 2019, “Research 

procedures/rules for third party foreign subpoenas; draft foreign subpoenas.”  Only two foreign 

subpoenas were prepared, Google and AOL.  It is hardly credible that it took 7 hours over a two 
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day period to figure out how to serve them, or further still, that this could or should be charged to 

the client, Gem State. 

12. Various other time entries mirror these charges pointed out to the Court, and many 

more still are duplicative between attorneys and should not be considered reasonable or necessary. 

13. Unlike McFarland’s Affidavit, the undersigned has taken into consideration the 

following factors pursuant to I.R.C.P. 54(e)(3):  A) the time and labor required; B) the novelty and 

difficulty of the questions; C) the skill requisite to perform the legal service properly and the 

experience and ability of the attorney in the particular field of law; D) the prevailing charges for 

like work; E) whether the fee is fixed or contingent; F) the time limitations imposed by the client 

or the circumstances of the case; G) the amount involved and the results obtained; H) the 

undesirability of the case; I) the nature and length of the professional relationship with the client; 

J) awards in similar cases; and K) the reasonable costs of automatic legal research. 

14. With regard to I.R.C.P. 54(e)(3)(A): McFarland, Hickman and their paralegal 

allegedly dedicated 133 hours to the two discovery motions.  This litigation spanned over 13 

months, and in that entire time, including every single time entry, the undersigned and our associate 

only spent 157 hours total for the entire litigation.  It is out of proportion with McFarland’s 133 

hours for 2 discovery motions, clearly rendering that time unreasonable, especially considering the 

unfavorable outcome for Gem State in this matter. 

15.  With regard to I.R.C.P. 54(e)(3)(B): The novelty and difficulty of the questions 

involved in this litigation were facially relatively simple, the only issues in Gem State’s motion 

were based on discovery practice and not the underlying issues in the lawsuit. Additionally, Gem 

State and its counsel contributed to the unusual discovery practice requiring the facilitation of 
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external hard drive and email searches, something that turned out to be completely unnecessary 

and rendered no additional information for Gem State. 

16. With regard to I.R.C.P. 54(e)(3)(C) and (D): The undersigned is not challenging 

the hourly rates of McFarland, Hickman or Jayme, yet the amount of time taken to complete tasks 

draws into question their experience and abilities. 

17. With regard to I.R.C.P. 54(e)(3)(E): As far as the undersigned knows, Gem State’s 

fees in this matter were not contingent and therefore not relevant as a determining factor in the 

above-entitled case. 

18. With regard to I.R.C.P. 54(e)(F): There were no unusual time constraints or 

circumstances imposed by UCI, to the contrary, the Plaintiff actually drove up the time and costs 

by engaging in a fishing expedition with 12 subpoenas and a request for unfettered access to UCI’s 

Electronic Devices, none of which resulted in information not already obtained through normal 

discovery channels, accordingly, the amount of time actually spent by McFarland, Hickman and 

Jayme is unreasonable and not commensurate with the ultimate outcome of the case. 

19. With regard to I.R.C.P. 54(e)(3)(G): The amount of time and money involved in 

the discovery practice in this matter was not justified by the result obtained by Gem State.  UCI, 

from the beginning of this case, has claimed Gem State did not have a valid cause of action against 

UCI and that it could not establish damages. UCI further maintained that it was fully and faithfully 

complying with discovery requests, and their business practices were not such that old electronic 

files were retained.  Nevertheless, Gem State pressed on and engaged in unreasonable discovery 

practices that resulted in tens of thousands of dollars in charges to Gem State. 

000727



20. With regard to I.R.C.P. 54(e)(3)(H), (I), and (J): Factors relating to the

undesirability 0f the case, nature and length 0f professional relationship between counsel and

client, and awards in similar cases, do not necessarily apply to this case.

21. With regard to I.R.C.P. 54(e)(3)(K): Automatic legal research was reported in

McFarland’s Exhibit A, but it is not clear if actual charges were incurred for the research through

Westlaw. In any event, all licensed attorneys in Idaho are able to access all relevant legal research

through Case-Maker, a legal research program offered to licensed attorneys in the state of Idaho,

free of charge.

22. Gem State is not entitled t0 attorney fees sought pursuant to I.R.C.P. 37 because it

was not the prevailing party in whole through the discovery process and Gem State was not the

ultimate prevailing party in the case.

23. Considering all the above factors, the attorney fees totaling $32,246. 13 and costs in

the amount of $4, 1 01 .03 are wholly unreasonable and not commensurate with the standards in this

legal community.

DATED: September 26, 2019.

/s/ Terri Pickens Manweiler
Terri Pickens Manweiler

SUBSCRIBED AND SWORN t0 before me 0n September 26, 2019.

IHIWI

£6“ Pug‘b'a
I /s/Nicole Pickens

g mootfisggjuf. E Notary Public for the State of Idaho

a
'-.. ..-'

g Residence: Boise, Idaho

4 fimmfi‘fig} Commission Expires: 12/15/2024
’4: 'Mw“
fiflmmmmw“
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CERTIFICATE OF SERVICE

IHEREBY CERTIFY that on September 26, 20 1 9, a true and correct copy ofthe foregoing

document was served as follows:

Ryan T. McFarland U First Class Mail

McFarland Ritter PLLC U Facsimile — 208.895. 1270

P.O. Box 1335 U Hand Delivery

Meridian, ID 83680 E iCourts — wan@mcfarlandritter.com

/s/ Terri Pickens Manweiler
Terri Pickens Manweiler
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Terri Pickens Manweiler, ISB No. 5828
PICKENS LAW, P.A.

398 s. 9th Street, Suite 240

P.O. Box 915

Boise, Idaho 83701

Telephone: 208.954.5090

Facsimile: 208.954.5099

terri@pickenslaw.boise.com

Attorneysfor Defendant

Electronically Filed

9/26/2019 3:06 PM
Fourth Judicial District, Ada County
Phil McGrane, Clerk of the Court

By: Laurie Johnson, Deputy Clerk

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

GEM STATE ROOFING, INCORPORATED

Plaintiff,

vs.

UNITED COMPONENTS,
INCORPORATED dba GEM STATE
ROOFING

Defendant.

Case No. CV01-1 8-13437

DEFENDANT’S REPLY IN
FURTHER SUPPORT OF MOTION
FOR COSTS AND ATTORNEYS’
FEES

Defendant, United Components, Incorporated dba Gem State Roofing (“UCI”), by and

through its attorney of record, Terri Pickens Manweiler of Pickens Law, P.A., hereby submits the

foregoing Reply in Further Support of UCI’s Motion for Costs and Attorneys’ Fees.

INTRODUCTION

UCI is entitled to an award 0f costs attorneys’ fees in this case because UCI was the clear

prevailing party in the litigation. After this Court’s reconsideration of all the factors and legal

argument pertinent to the prevailing party analysis, UCI should be deemed the prevailing party, if

not in whole at the very least in part. Alternatively, UCI would be entitled to attorney fees under

Idaho Rule of Civil Procedure 68 because it submitted an Offer 0fJudgment t0 PlaintiffGem State
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Roofing, Inc. (“Gem State”) that was more favorable to them than the judgment ultimately

rendered by this Court.

ARGUMENT

A. Plaintiff Failed to Show That Defendant is Not the Prevailing Party

Gem State, in its obj ection t0 UCI’s motion for costs and attorneys’ fees, failed t0 direct

this Court t0 any precedent 0r facts that would support a finding that UCI was not the prevailing

party. To the contrary, even the case law relied upon by Gem State supports a finding that UCI

was, in fact, the prevailing party in this case.

1. The Single Case Cited by Plaintiff Does Not Support its Prevailing Party
Argument

Despite Gem State’s confidence arguing that UCI is not the prevailing party, that

confidence is misplaced. Gem State directs this Court t0 Trilogy Network Systems, Inc v. Johnson

144 Idaho 844, 172 P.3d 1119 (2007) as the seminal case 0n point. However, the applicability of

Trilogy only extends t0 the breach 0f contract claim in this case, Gem State conveniently fails to

address the fact that it lost outright on the other two causes of action against UCI (injunctive relief

and trademark infringement).

This Court addressed Trilogy in its Findings 0f Facts & Conclusions of Law, concluding

Gem State “failed to offer into evidence any proof” t0 substantiate damages. (Findings ofFact &

Conclusions ofLaw, pg. 12). This Court then went 0n to find neither Gem State nor UCI were

entitled to attorneys’ fees, presumably based upon the decision in Trilogy. Gem State relies solely

0n this finding to refute UCI’s argument that it is the prevailing party. Because Gem State failed

t0 address the other two causes of action, its reliance 0n Trilogy makes sense, but it is misplaced.

UCI asks this Court t0 reconsider its finding that UCI was not entitled to attorneys’ fees because
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the overall applicability 0f Trilogy is limited t0 the breach of the contract (the Trademark

Settlement Agreement) cause of action, not the remaining counts.

Applying the rationale in Trilogy to the case at hand, it can only be applied t0 the first cause

0f action, breach of contract. Trilogy simplifies the claim for contract breach into two factors: 1)

breach and 2) damages. In the present case, like in Trilogy, each party prevailed 0n one but not the

other factor. In order t0 succeed on a breach of contract claim the claiming party must have been

damaged and prove the amount of those damages. The elements for a claim

for breach 0f contract are: (a) the existence of the contract, (b) the breach of the contract, (c)

the breach caused damages, and (d) the amount 0f those damages. Mosell Equities, LLC v.

Berryhill & C0,, 154 Idaho 269, 278, 297 P.3d 232, 241 (2013); citing O’Dell v. Basabe, 119 Idaho

796, 813, 810 P.2d 1082, 1099 (1991). Like the plaintiff in Trilogy, Gem State failed t0 establish

damages, thus Gem State did not prevail 0n that cause 0f action. Because there was only one cause

0f action in Trilogy the Supreme Court concluded that the trial court did not abuse its discretion

by finding there was n0 prevailing party on that cause of action. In this case, the logic of Trilogy

is inapplicable because breach 0f contract was only one of the three causes 0f action brought by

Gem State, whereas in Trilogy that was the only count.

UCI submits that Advanced Med. Diagnostics, LLC v. Imaging Ctr. ofldaho, LLC 154

Idaho 8 12, 303 P.3d 171 (2013) is more 0n point. In AdvancedMed, the plaintiffbrought an action

for breach 0f contract and unjust enrichment. The plaintiffprevailed on the establishing a contract

and breach, but the trial court determined it was not entitled t0 recover damages 0n the claim. The

trial court further dismissed its additional claim for unjust enrichment. Initially, the trial court

determined there was no prevailing party, but the defendant filed a memorandum seeking costs

and attorney fees in any event. After hearing argument on the motion, the trial court entered an

DEFENDANT’S REPLY IN FURTHER SUPPORT OF MOTION FOR COSTS AND ATTORNEYS’ FEES - 3

000732



order finding that the defendant was the prevailing party in the litigation, awarding it $6,970.67 in

costs and $125,942.50 in attorney fees. The trial court held “the Defendants prevailed 0n the

primary issue in this litigation: Whether Defendant was liable to Plaintiff for damages for breach

0f the parties’ agreement.” Id. 174

Advanced Med strongly parallels the facts in this case, much more so than Trilogy. Both

Gem State and Advanced Med were unable t0 recover damages for breach of contract, but also

additional causes of action that were not successful. Consequently, UCI and the defendant in

AdvancedMed filed motions for attorneys’ fees, with Gem State and Advanced Med obj ecting. In

both cases the original judgment stated there was n0 prevailing party. In both cases the primary

issue was a finding of liability. In both cases defendants were not liable. Ultimately, Advance Med

was subsequently found to be the prevailing party. Likewise, this Court should make the same

conclusion With regarding to UCI and determine that it, too, is the prevailing party.

For these reasons, UCI contends that Trilogy is in applicable t0 its motion for attorneys’

fees and costs, and AdvancedMed is much closer to the facts and circumstances in this case. UCI

not only prevailed 0n the damages portion 0f the breach of contract count, UCI successfully

defended both remaining causes 0f action for injunctive relief and trademark infringement.

Consequently, UCI should ultimately be the prevailing party.

2. The Court Needs t0 Look at the Case as a Whole, Not the Elements of

One Claim in the Prevailing Party Analysis.

Gem State inadequately addressed the relevant case law cited by UCI in support 0f its motion

for costs and attorneys’ fees. Gem State blanketly disregards pertinent case law cited in support

0fUCI being the proper prevailing party.

For example, Gem State disregards the applicability of Eighteen Mile Ranch, LLC v. Nord

Excavating & Paving, Ina, 141 Idaho 716, 117 P.3d 130 (2005), by suggesting that Trilogy is
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more applicable. Nevertheless, Gem State correctly recognizes the general rule in Eighteen Mile

that a court should not be assessing cases on a claim by claim basis, but rather looking at the case

in Whole in the prevailing party analysis. Id., 141 Idaho at 719, 117 P.3d at 133; Shore v. Peterson,

146 Idaho 903, 914, 204 P.3d 1114, 1125 (2009). This Court should look to Eight Mile because

the Supreme Court held that the prevailing party analysis must recognize Whether a party

successfully defended against the entire case, emphasizing that a defendant’s non—liability was

evidence that it was a factor in determining the overall prevailing party. Id.

This Court held that UCI failed t0 defend against two 0f the four elements of Gem State’s

breach 0f contract claim. Nevertheless, UCI successfully defended the cause 0f action for breach

because Gem State was unable t0 establish the remaining two elements, that it suffered damages

and the amount 0f those damages. In addition, UCI successfully defended against the other two

causes 0f action, injunctive relief and trademark infringement, brought by Gem State.

Consequently, UCI successfully defended against all causes of action in the lawsuit, not just one

portion 0f one count. When looking at the case as a Whole, and taking UCI’S ultimate non-liability

into consideration, it is clear that the proper outcome of the analysis should result in a finding that

UCI is the prevailing party.

3. Offers of Judgement Are a Factor in the Prevailing Party Analysis.

In the case Zenner v. Holcomb, 147 Idaho 444, 447, 210 P.3d 552, 555 (2009), the Supreme

Court articulates that offers 0f Judgment are a factor in prevailing party analysis. Gem State

incorrectly assumes that the offer of judgment “need not and should not affect the courts no-

prevailing party analysis.” See Opposition t0 Defendant’s Motion for Attorneys
’

Fees and Costs,

p. 4. UCI is aware that offers ofjudgment are onlyfl factor in the prevailing party analysis, but

the fact 0f the matter is, following Zenner, offers ofjudgment must be considered as a_1 factor. Id.
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When it determined that UCI was not entitled to an award of attorneys’ fees, it did not have

the benefit 0f knowledge regarding the Offer 0f Judgment. Now that this Court has that

knowledge, UCI submits that this Court should reverse that initial finding and ultimately determine

that UCI is, in fact, the prevailing party. According t0 Zenner, it would be improper not t0 consider

the Offer ofJudgment in determining UCI’s prevailing party status. Accordingly, UCI respectfully

request that this Court reconsider its finding and g0 through the prevailing party analysis with this

additional knowledge. In doing so, this Court should ultimately determine that UCI is the

prevailing party.

B. Attorney Fees Are Taxed as Costs

Gem State incorrectly asserts that UCI is not entitled to attorneys’ fees because Idaho Rule of

Civil Procedure 68 “does not give rise t0 a right t0 attorneys” fees.” See Opposition, p. 9. Gem

State could not be more incorrect.

Offers 0f judgment made under Rule 68 include all costs pursuant to Idaho Rule of Civil

Procedure 54(d), including attorneys’ fees under Rule 54(6) if they are taxed as costs. Idaho Code

Section 12- 120(3) states in part that “in any civil action t0 recover 0n a contract relating to services

in any commercial transaction, the prevailing party shall be allowed a reasonable attorney’s fee t0

be set by the court t0 be taxed and collected as costs.” LC. §12-120(3). The Idaho Supreme Court

recently held that when the legislature dictates that that the term costs includes attorney fees, the

courts must oblige. Nye v. Katsilometes, No. 45917, 2019 WL 4009517, at *5 (Idaho Aug. 26,

2019). This means UCI would be entitled to attorney fees under IRCP 54(d) if the court

reconsidered and finds UCI the prevailing party, including pursuant to Rule 68. If this Court

ultimately determines that UCI is not a prevailing party in the lawsuit as a whole, UCI is still

entitled to recover all costs, including attorneys” fees taxes as costs, pursuant to Rule 68.
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C. Apportionment 0f Attorneys’ Fees

Ultimately Gem State should be ordered to reimburse all 0f UCI’s costs, including attorneys’

fees taxed as costs, as allowed under Rule 54(d). The only remaining questions for this Court

should be (1) should the fees be apportioned with UCI’s apportioned success as prevailing party,

and (2) When d0 the costs and attorneys’ fees start accruing. If UCI is determined t0 be the

prevailing party, then UCI is entitled to reimbursement 0f all of costs and attorneys’ fees as set

forth in Exhibit A to its Memorandum 0f Costs and Attorneys’ Fees. If the Court determines that

UCI only prevailed in part, this Court could apportion those attorneys’ fees accordingly. Finally,

if the concept 0f Rule 68 is the only basis for recovery, then this Court could award only those

costs and attorneys’ fees set forth in Exhibit B to UCI’s Memorandum 0f Costs and Attorneys’

Fees.

1. Prevailing Partv Apportionment

If this Court reconsiders the prevailing party analysis and finds that UCI only prevailed in

part because Gem State established a contract and breach, but not damages, UCI should still be the

prevailing party as to the other two claims. Accordingly, this Court may consider the

apportionment rule as follows:

The trial court may determine that a party prevailed in part and did not prevail

in part, and upon so finding may apportion the costs between and among the

parties in a fair and equitable manner after considering all of the issues and

claims involved in the action and the resultant judgment or judgments

obtained.

I.R.C.P. 54(d)(1)(B). There are three principal factors t0 consider When determining prevailing

party: “(1) the final judgment 0r result obtained in relation t0 the relief sought; (2) Whether there

were multiple claims or issues between the parties; and (3) the extent to which each of the parties

prevailed on each of the claims or issues.” Nguyen v. Bui, 146 Idaho 187, 192, 191 P.3d 1107,
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1112 (Ct. App. 2008) citing Chadderdon v. King, 104 Idaho 406, 41 1, 659 P.2d 160, 165 (Ct. App.

1983). These are all factors discussed and expanded upon in UCI’S previously filed Motion for

Costs and Attorney fees, as well as this response brief.

Considering the causes of action alleged in Gem State’s Complaint, UCI’s Answer denying

all of the allegations, a trial before this Court, the final judgment entered, and the extent UCI

prevailed 0n each cause 0f action, there should be no question that UCI is the prevailing party, if

not in whole, at least in part. Gem State alleged three causes 0f action (1) breach of contract, (2)

injunctive relief, and (3) trademark infringement, all three were successfully defended against,

resulting in non—liability for UCI. Gem State sought monetary damages in excess of $220,000 and

a permanent injunction against UCI, yet it did not receive either relief in the judgment. Gem State

failed t0 prove a single claim, though they were able to establish two elements of their breach 0f

contract claim (existence 0fa contract and breach). This breach 0f contract claim is what seemingly

swayed the court originally to state there was not prevailing party overall. Nevertheless,

considering all the factors set forth in the prevailing case law and Idaho rules, this Court conclude

that UCI prevailed, if not completely then at least 0n two 0f the three claims.

2. Costs and Fees Apportionment

If a trial court determines that a party has prevailed only in part, it may apportion the costs

and attorney fees in a fair and equitable manner after considering all of the issues and claims

involved in the action and the judgment 0rjudgments obtained. I.R.C.P. 54(d)(1)(B); Nguyen, 146

Idaho at 192, 191 P.3d at 1112. While the court has discretion to award costs and fees t0 prevailing

parties, the court has a duty t0 apportion to each 0fthe parties the attorney fees related t0 the claims

upon which each party prevailed. Advanced Med, 154 Idaho at 816, 303 P.3d at 175, citing

Schroeder v. Partin, 151 Idaho 471, 259 P.3d 617 (201 1).
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Should this Court determine that UCI prevailed only in part, the Idaho Supreme Court has

given guidance as t0 how costs and fees should be apportioned in Burns v. Cty. ofBoundary, 120

Idaho 623, 818 P.2d 327 (Ct. App. 1990), affirmed, 120 Idaho 614, 818 P.2d 318 (1991).

In Burns, the plaintiff (Burns) sought both monetary and injunctive relief. After a trial, the

district court limited Burns’ monetary damages award to $45.00 of the $1,000,000 sought but

granted the injunctive relief. The district court determined that the nominal damage award

warranted apportionment of attorneys’ fees since Burns did not prevail on the damages claim.

Burns was awarded apportioned attorneys” fees for the injunctive relief granted. Burns appealed.

The Idaho Court Appeals upheld the trial court’s apportionment and held as follows:

Here, the district court distinguished, not between two separate theories supporting

a single claim for relief, but between two entirely separate claims—-one seeking

equitable injunctive relief and the other seeking damages in an action at law. Our
rules of procedure envision that a district court may distinguish between separable

claims in awarding costs, I.R.C.P. 54(d)(1)(B), and attorney fees, I.R.C.P. 54(e)(2).

Under this procedure, we conclude that it was proper for the court t0 consider

claims separately in awarding attorney fees.

Id., 120 Idaho at 626, 818 Idaho at 330.

By affirming the trial court in Burns, the Idaho appellate courts rightly recognize the need

to apportion attorney fees in cases where parties prevailed in part. Accordingly, if this Court

determines that UCI only prevailed in part, this Court should still award costs and attorneys” fees

for that portion that UCI prevailed. UCI succeeded 0n two 0f the three claims against it. As in

Burns, the claims were not separate theories supporting one single claim for relief, but rather three

entirely separate claims. Gem State sought (1) $220,000 for breach of the Trademark Settlement

Agreement, (2) Injunctive Relief preventing UCI from using “Gem State” in Blaine County 0r

doing work in Blaine County, and (3) $220,000 in damages for trademark infringement under the

federal Latham Act. UCI still maintains that it prevailed 0n each 0f the three, but if this Court
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disagrees, it still must recognize that UCI completely prevailed on the remaining two causes 0f

action. T0 do otherwise would be an abuse of discretion. In this case, UCI clearly prevailed on at

least two of the three claims, and should at a minimum be awarded costs and fees for at least two-

thirds of its attorneys’ fees for successfully defending the lawsuit.

CONCLUSION

UCI maintains that it is entitled to an award of costs and attorneys” fees for all of the time

and expenses incurred defending against Gem State’s claims. Accordingly, UCI should be

awarded $35,584.00 in attorneys’ fees and $802.55 in costs as a matter of right. If this Court

apportions this award, it should be no less than two-thirds of the amount sought, proportionate t0

UCI’s having prevailed. If this Court deems only Rule 68 appropriate, then UCI is entitled to

$13,602.00 in attorneys’ fees and $802.55 in costs as a matter 0f right. UCI respectfully requests

that this Court deem UCI the prevailing party and enter an award of attorneys’ fees and costs in

the total amount of $36,386.55.

DATED: September 26, 2019.

PICKENS LAW, P.A.

By: /s/ Terri Pickens Manweiler
Terri Pickens Manweiler, Of the Firm
Attorneys for Defendant
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CERTIFICATE OF SERVICE

IHEREBY CERTIFY that on September 26, 20 1 9, a true and correct copy 0fthe foregoing

document was served as follows:

Ryan T. McFarland U First Class Mail

McFarland Ritter PLLC D Facsimile — 208.895. 1270

P.O. Box 1335 U Hand Delivery

Meridian, ID 83680 E iCourts — ryan@mcfarlandritter.com

/s/ Terri Pickens Manweiler
Terri Pickens Manweiler
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Electronically Filed

10/2/2019 2:23 PM
Fourth Judicial District, Ada County
Phil McGrane, Clerk of the Court

By: Amy King, Deputy Clerk

McFarland Ritter PLLC
Ryan T. McFarland, ISB No. 7347

P.O. Box 1335

Meridian, ID 83680

Telephone: 208.895.1291

Facsimile: 208.895.1270

Email: ryan@mcfarlandritter.com

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

GEM STATE ROOFING, INCORPORATED,)
) Case No. CV01-18-13437

Plaintiff, )

) REPLY IN SUPPORT OF PLAINTIFF’S
vs. ) MOTION FOR ATTORNEYS’ FEES

) AND COSTS
UNITED COMPONENTS, )

INCORPORATED dba GEM STATE )

ROOFING, )

)

Defendant. )

)

PlaintiffGem State Roofing, Incorporated (“Gem State”), by and through its undersigned

counsel of record, submits this Reply in Support of its Motion for an award 0f Attorneys’ Fee

and Costs.

INTRODUCTION

The theme 0f this case is Defendant’s repeated, unmitigated, and as yet unremedied

Violation 0fGem State’s rights — first under the Non-Compete Agreement at issue, and then in

the course 0f this litigation. Over a nine-year period, With n0 provocation from Gem State,

Defendant repeatedly breached its contractual obligation to stop soliciting and performing work
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in Blaine County. When Gem State eventually brought suit t0 stop the breaches, Defendant spent

the bulk 0f the litigation attempting t0 avoid its discovery obligations, even going so far as t0

admit that it had withheld documentsland deleted emails? Defendant’s avoidance tactics worked:

no deleted emails were ever produced, and, ultimately, this Court found that Gem State was

unable to summon evidence t0 prove damages — most of Which evidence Which was exclusively

held by the Defendant, since it was Defendant that knew 0r had record of the work it did and

communications it had with Blaine County customers and prospective customers.

Most 0fGem State’s costs and attorneys’ fees in this case were incurred in trying t0 get

the information that Defendant had an obligation to produce but withheld 0r destroyed. In fact,

this Court granted the only two discovery motions Gem State filed — and the Idaho Rules of Civil

Procedure mandate an award of expenses t0 Gem State because it prevailed. This Court has

found that Gem State did not prove damages (ironically, since Defendant has Withheld the

documents that establish damages) and now Defendant would have this Court also deny Gem

State the relief to which it is entitled by the Idaho Rules of Civil Procedure, resulting from

Defendant’s discovery abuses. Defendant has breached its contract, and by avoiding its discovery

obligations have so far managed t0 avoid paying a price; instead, the entire cost 0f Defendant’s

conduct — pre- and during litigation — has been borne by Gem State. The Idaho Rules of Civil

Procedure provide a remedy for that, and this Court should apply that remedy.

1

e.g., documents regarding the Wood River Valley animal shelter, which were produced six months after they were

requested, and just days prior to the hearing 0n Gem State’s Motion to Compel.
2 See Defendant’s Fourth Supplemental Answers to Plaintiff Gem State Roofing Incorporated’s First Set 0f

Interrogatories, Requests for Production 0f Documents, and Requests for Admission, Second Supplemental Answer
to Interrogatory N0. 3: “UCI did not maintain 0r keep many 0f the records that were provided through subpoena, and

UCI does not have a method of recovery for deleted electronic files. A11 documents that could be recovered have

now been produced ...”

REPLY IN SUPPORT OF PLAINTIFF’S MOTION FOR ATTORNEYS’ FEES AND COSTS - 2
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REPLY IN SUPPORT OF PLAINTIFF’S MOTION FOR ATTORNEYS’ FEES AND COSTS - 3 
 

ARGUMENT 

A. The Idaho Rules of Civil Procedure Mandate an Award of Costs and Fees for 
Defendant’s Violation of its Discovery Obligations.  
 
As Gem State stated in its Motion, the basis for its request for attorneys’ fees and costs is 

as follows:  

- Under Idaho Rule of Civil Procedure 37(a)(5), this Court “must” award attorneys’ 

fees and other expenses incurred on Gem State’s Motion to Compel, because (i) Defendant 

produced approximately 90% of the documents they would ever produce after the Motion to 

Compel was filed, and (ii) the Court granted Gem State’s Motion to Compel. 

- Under Idaho Rule of Civil Procedure 37(b)(2)(C), this Court “must” award 

attorneys’ fees and other reasonable expenses because this Court granted Gem State’s Motion for 

Sanctions.  

- Under Idaho Rule of Civil Procedure 37(c)(2), this Court should award attorneys’ 

fees and costs for Gem State’s having to prove – because Defendant denied without basis – that 

Defendant was conducting business under the name “Gem State Roofing;” that since 2016, 

Defendant has advertised, solicited, bid on, and performed roofing work in Blaine County under 

the name “Gem State Roofing;” and that despite Gem State’s written demand, Defendant did not 

cease doing business in Blaine County under the name “Gem State Roofing.”  

B. Defendant has not Shown Any Legitimate Basis for Setting Aside the Idaho Rules of 
Civil Procedure.  
 
1. The Issue of Whether Gem State is the Prevailing Party is Irrelevant to the 

Idaho Rules of Civil Procedure-Prescribed Penalties for Discovery Abuses. 
 

Defendant’s argument that it should not be accountable for its discovery abuses on the 

grounds that Gem State did not prevail is legally baseless. As the Idaho Court of Appeals said in 

1992: 

000743



[A]s a sanction for a separate discovery abuse, the court ordered

Jim to pay reasonable attorney fees incurred as a result 0f that

abuse. . . .

Jim has made n0 cogent argument against either of these awards.

The record and the law fully support the awards 0f fees in this

instance as sanctions. See, e.g., Chenerjy v. Agri—Lines Corp, 115

Idaho 281, 766 P.2d 75 1 (1988). Moreover, the award 0f fees for

this purpose is not dependent upon I.C. § 12—121, and thus these

awards need not await the final outcome 0f the case.

DesFosses v. DesFosses, 836 P.2d 1095, 1100 (Idaho Ct. App. 1992). The Idaho Rules 0f Civil

Procedure d0 not make discovery obligations a gamble, allowing a party t0 Shirk and avoid those

obligations in the hopes that the shirking may result in ultimate Victory — 0r at least, escape from

liability — as happened here.

Defendant’s argument that “none 0f the[] attempts by Gem Sate t0 prove UCI was hiding

documents worked” (see Obj ection t0 Plaintiff s Motion for Attorneys’ Fees and Costs, at 8) is

proof not that there is n0 “there” there, but that Defendant’s avoidance 0f its discovery

obligations paid off, and that this Court’s prior sanctions were not a sufficient deterrent. As set

forth in the Affidavit of Ryan T. McFarland attached herewith, Verizon did not produce any

documents and claimed that it could not match the name and telephone number t0 any Verizon

account. Affidavit 0f Ryan T. McFarland, filed concurrently herewith (“McFarland Aff.”),w 7,

10, 11, Exh. B. Both AOL and Google stated that the emails that Defendant deleted are

permanently unrecoverable, and even if they were recoverable, neither AOL nor Google Will

produce them. McFarland Aff., 1N 9, 12, 13, EXh. C, D.

Should the Court decline t0 follow the Idaho Rules of Civil Procedure and not award

costs and fees against Defendant based 0n Defendant’s behavior, then the Court will be

encouraging parties to avoid their discovery obligations and engage in litigation by duplicity, in

REPLY IN SUPPORT OF PLAINTIFF’S MOTION FOR ATTORNEYS’ FEES AND COSTS - 4
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REPLY IN SUPPORT OF PLAINTIFF’S MOTION FOR ATTORNEYS’ FEES AND COSTS - 5 
 

an effort to, by their duplicity, avoid liability. That result would be a complete perversion off the 

discovery rules.  

2. Gem State’s Claimed Attorney’ Fees and Costs are Reasonable. 
 

a. Service of Subpoenas on Third Parties. 
 

There are two sets of third-party discovery costs that Defendant objects to. The first 

relates to the initial subpoenas served on customers of Defendant. Of the ten (10) subpoenas 

issued, nine (9) of them were served on customers or prospective customers of Defendant that 

Defendant had disclosed. McFarland Aff., ¶¶ 3-6. The other one (1) was served on a suspected 

customer. This was not a fishing expedition; it was narrowly tailored to those customers and 

prospective customers disclosed by Defendant. The reason the subpoenas were served at all is 

because, despite multiple sets of discovery, Defendant had produced only 85 pages of documents 

– 85 pages of business records for a business’s activity over a nine year period – and not a single 

email or contract among them. That production was, on its face, farcical. And indeed, Gem State 

did recover emails and at least one significant contract. While it is true that not every customer 

produced documents:  

(i) Gem State could not have predicted at the outset who would respond and 

so only serve those entities, and  

(ii) Gem State could have, but did not, move for sanctions against the non-

responding entities. The expenditures of costs had to stop somewhere, and once Gem State had 

proved that Defendant was withholding documents, the real burden to produce was not on the 

non-responding third parties, but on Defendant itself. As it turned out, the third-party responses 

were sufficient to force Gem State to produce over 1,000 additional pages of documents. 

Defendant is simply inaccurate when it asserts that “once this Court determined UCI was a 
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successor in interest to GSRAM, UCI provided over 1000 pages” (Objection to Plaintiff’s 

Motion for Attorneys’ Fees and Costs, at 9): the “over 1,000 pages” was produced on March 4, 

2019; the Court’s summary judgment decision finding that UCI was a successor to GSRAM was 

issued 8 weeks later, on April 26, 2019. Also, the argument that “no discovery requests sought 

by Gem State as to GSRAM was believed to be required by UCI until” the summary judgment 

decision finding that UCI is a successor to GSRAM (Objection to Plaintiff’s Motion for 

Attorneys’ Fees and Costs, at 5) is a canard: UCI – not GSRAM – contracted with McAlvain, 

and Defendant disclosed McAlvain as a customer in its initial discovery responses on October 4, 

2018, it just withheld production of over 1,000 documents related to that customer until after the 

Motion to Compel was filed.  

Secondly, Defendant argues that the $2,438.10 spent on Streamline Imaging to copy 

UCI’s email account was wasted money because no additional emails relevant to the case were 

ever recovered. That argument is unavailing, as follows: 

(i) The Court ordered this specific relief. In the Order Granting Plaintiff’s 

Motion for Sanctions, this Court ordered: 

. . . Defendant must . . . make available to Plaintiff, or authorized 
representatives, for the purpose of allowing Plaintiff to . . . copy or 
make mirror image copies of, any and all communication data 
stored . . . . by any of defendant’s personal or business-related 
electronic devices capable of creating or receiving electronic mail . 
. . and all login and password information necessary for Plaintiff to 
access Defendant’s email accounts . . .  

pp. 1-2. That is not the sanction Gem State requested, but it is the sanction the Court granted.  

(ii) The reason no additional emails were recovered was, by Defendant’s 

repeated representation in written filings and verbal representations, that email was deleted. 

There is no justification for deleting those emails.  
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(iii) As set forth in the concurrently-filed McFarland Aff., neither AOL nor 

Google would produce the requested records, and so Defendant’s avoidance of discovery 

obligations appears to have been successful.  

b. Deposition Transcripts.  

Defendant makes two arguments opposing payment for deposition transcripts. First, that 

the Court did not enter an order compelling further responses to request for admission.” That 

“requirement” simply does not exist – not in the Idaho Rules of Civil Procedure, or elsewhere.  

Secondly, Defendant argues that because it ultimately did “stipulate to [the facts] in a 

formal pleading filed with this Court prior to commencement of trial” (Objection to Plaintiff’s 

Motion for Attorneys’ Fees and Costs, at 10), no expenses should be awarded. The Requests for 

Admission were served in September 2018; Defendant denied them in October 2018; the 

deposition occurred in December 2018; the Stipulation which Defendant refers to did not happen 

until July 2019. The Idaho Court of Appeals has already addressed this argument: 

Where, as here, one party fails to admit the truth of a matter as 
requested, and the opposing party subsequently proves the truth of 
the matter, the court “shall” award “the reasonable expenses” 
incurred. The rule is mandatory, subject only to the four exceptions 
set forth in the rule itself: (1) that the request was held 
objectionable pursuant to Rule 36(a); (2) that the admission sought 
was not “of substantial importance;” (3) that failure to admit was 
based upon a reasonable belief in prevailing on the issue; or (4) 
other good reason. However, as the trial judge's comments 
indicate, he did not explicitly link his analysis to any of these 
exceptions. 
. . . . We reiterate, however, that the judge may not refuse to make 
an award solely because the expenses of proving the matter 
contained in the requests for admission might also have been 
incurred with respect to another issue. 

Ruge v. Posey, 761 P.2d 1242, 1244 (Idaho Ct. App. 1988). 
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c. Attorneys’ Fees.

Next, Defendant disputes the amount 0f time spent on certain tasks. As an initial matter,

the fact that Gem State had to spend as much attorney time on discovery (and related motions) as

Defendant spent on the case points to why the Rules of Civil Procedure require payment of those

expenses: it takes only a fraction 0f time (and n0 attorney time at all) t0 delete 0r hide, 0r simply

not produce, emails 0r other documents; it takes exponentially more time — attorney time — to

unearth the information from third parties, if it can be unearthed at all. And of course, the

motions themselves take work that the discovery-avoiding party never has t0 undertake. So yes,

third-party discovery and motion practice takes much more work than avoiding discovery

obligations, but that does not make Gem State’s costs unreasonable; rather, it points t0 the

unreasonableness 0f Defendant’s discovery-avoiding conduct.

Secondly, Ms. Hickman’s time is not unreasonable, as explained in her concurrently-filed

Affidavit.

CONCLUSION

For the reasons stated above, and as supported by Gem State’s moving documents and

the Affidavits filed herewith, Gem State asks that this Court award it the amount 0f $36,347.16

in attorneys’ fees and costs.

DATED THIS 2nd day of October 2019.

By /s/Rvan T. McFarland

Ryan T. McFarland, ISB N0. 7347

Attorneys for Plaintiff

REPLY 1N SUPPORT OF PLAINTIFF’S MOTION FOR ATTORNEYS’ FEES AND COSTS - 8
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that 0n this 2nd day 0f October 2019, I caused to be served a true

copy of the foregoing REPLY IN SUPPORT PLAINTIFF’S MOTION FOR ATTORNEYS’
FEES AND COSTS by the method indicated below, and addressed to each 0f the following:

PICKENS COZAKOS, P.A.

Terri Pickens Manweiler

Shannon Pearson

398 S. 9th Street, Suite 240

Boise, ID 83701

terri@pickenslawboise.com

shannon@pickenslawboise.com

iCourt electronic filing

/s/Rvan T. McFarland

Ryan T. McFarland
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Electronically Filed

10/2/2019 2:23 PM
Fourth Judicial District, Ada County
Phil McGrane, Clerk of the Court

By: Amy King, Deputy Clerk

McFarland Ritter PLLC
Ryan T. McFarland, ISB N0. 7347

P.O. Box 1335

Meridian, ID 83680

Telephone: 208.895.1291

Facsimile: 208.895.1270

Email: ryan@mcfarlandritter.com

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

GEM STATE ROOFING, INCORPORATED,)
) Case No. CVOI-l 8-13437

Plaintiff, )

) AFFIDAVIT OF RYAN MCFARLAND
vs. ) IN FURTHER SUPPORT OF

) MEMORANDUM OF COSTS AND
UNITED COMPONENTS, ) ATTORNEYS” FEES
INCORPORATED, dba GEM STATE )

ROOFING, )

)

Defendants.

I, Ryan McFarland declare as follows:

1. I am licensed to practice law in Idaho and before this Court. I am counsel for

PlaintiffGem State Roofing, Incorporated (“Gem State”) in the above-captioned action.

2. Attached hereto as Exhibit A is a true and correct copy of a portion (as required by

Idaho Rule 0f Civil Procedure 32(c)(2)) of Defendant’s Answers and Responses to Plaintiff Gem

State Roofing Incorporated’s First Set 0f Interrogatories, Requests for Production 0f Documents,

and Requests for Admission (herein “Defendant’s Responses to Discovery”).

AFFIDAVIT OF RYAN MCFARLAND IN FURTHER SUPPORT OF MEMORANDUM OF
COSTS AND ATTORNEYS’ FEES - 1

000750



3. Pursuant to the attached Responses to Discovery, on October 4 , 2018, Defendant 

disclosed the following persons and entities as customers or potentia l customers of Defendant in 

Blaine County: 

Kerry Armstrong; 

McAlvain Construction; 

Standard Plumbing Supply. 

4. On or about November 19, 20 18, Defendant produced additional documents, in 

connection with Defendant's Answers and Responses to Plaintiff Gem State Roofing 

Incorporated ' s Second Set of Interrogatories and request for Production, evidencing that it 

provided estimates to the fo llowing: 

Brashears & Sons (DEFENDANT00086-87); 

Larry Isham (DEFENDANT00088); 

Shay Construction (DEFENDANT00089-9 I); 

Snow Mountain Apartments (DEFENDANT00098-I 00, I 02-1 03); 

ESI Construction (DEFENDANT00 104-5); and 

Bruce Bothwell (DEFENDANT00 l 10-1 11 ). 

5. On or about November 26 and 28, 2018, I caused subpoenas fo r records to be 

delivered to Tri-County process serving, for service on the above-named customers or prospective 

customers of Defendant: 

Casino, Inc. (Kerry Armstrong); 

McAlvain Construction; 

Standard Plumbing Supply; 

AFFIDAVIT OF RYAN MCFARLAND JN FURTHER SUPPORT OF MEMORANDUM OF 
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3. Pursuant to the attached Responses to Discovery, on October 4, 2018, Defendant

disclosed the following persons and entities as customers or potential customers of Defendant in

Blaine County:

Kerry Armstrong;

McAlvain Construction;

Standard Plumbing Supply.

4. On or about November 19, 2018, Defendant produced additional documents, in

connection with Defendant’s Answers and Responses to Plaintiff Gem State Roofing

Incorporated’s Second Set of lnterrogatories and request for Production, evidencing that it

provided estimates t0 the following:

- Brashears & Sons (DEFENDANT00086-87);

- Larry Isham (DEFENDANTOOOSS);

- Shay Construction (DEFENDANTOOO89-9l);

- Snow Mountain Apartments (DEFENDANT00098-100, 102—103);

- ESI Construction (DEFENDANTOOI 04-5); and

- Bruce Bothwell (DEFENDANTOOI 10—1 1 1).

5. On or about November 26 and 28, 2018, I caused subpoenas for records to be

delivered to Tri-County process serving, for service on the above-named customers or prospective

customers of Defendant:

- Casino, Inc. (Kerry Armstrong);

- McAlvain Construction;

- Standard Plumbing Supply;
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Brashears & Sons; 

Larry Isham; 

Shay Construction; 

Snow Mountain Apartments; 

ESJ Construction; and 

Bruce Bothwell. 

6. On or about November 26, 20 18, I also caused subpoenas for records to be 

delivered to Tri-County process servi ng, for service on Pioneer Property Management because my 

client had reason to be lieve that Pioneer Property Management may have been a customer of 

Defendant' s. 

7. On or about July 3, 20 19, I caused a subpoena duces tecum to be faxed to Verizon, 

requesting text messages data connected to the phone numbers disclosed by Defendants to be 

produced. 

8. On or abo ut July 9, 2019, this Court heard oral argument on Defendant's Motion 

for Reconsideration and Motion for Protective Order with respect to third-party discovery on email 

servers that the Court had ordered in the Court' s Order Granting Plaintiffs Motion for Sanctions. 

9. The next day, July 10, 2019, and in accordance with the Court' s verbal ruling 

granting Defendant's Motion for Protective Order, Gem State sent subpoenas to Google and Oath, 

Inc. (the successor to AOL) out for service. 

10. Attached hereto as Exhibit B is a true and correct copy of a letter I received from 

Verizon stating that the names and phone numbers disc losed by Defendants did not match Verizon 

records. 

AFFIDAVIT OF RYAN MCFARLAND IN FURTHER SUPPORT OF MEMORANDUM OF 
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- Brashears & Sons;

- Larry Isham;

- Shay Construction;

- Snow Mountain Apartments;

- ESI Construction; and

- Bruce Bothwell.

6. On or about November 26, 201 8, I also caused subpoenas for records to be

delivered to Tri-County process serving, for service on Pioneer Property Management because my

client had reason to believe that Pioneer Property Management may have been a customer of

Defendant’s.

7. On or about July 3, 201 9, 1 caused a subpoena duces tecum to be faxed to Verizon,

requesting text messages data connected to the phone numbers disclosed by Defendants to be

produced.

8. On or about July 9, 2019, this Court heard oral argument on Defendant’s Motion

for Reconsideration and Motion for Protective Order with respect to third—party discovery on email

servers that the Court had ordered in the Court’s Order Granting Plaintiff’s Motion for Sanctions.

9. The next day, July 10, 2019, and in accordance with the Court’s verbal ruling

granting Defendant’s Motion for Protective Order, Gem State sent subpoenas to Google and Oath,

Inc. (the successor to AOL) out for service.

10. Attached hereto as Exhibit B is a true and correct copy of a letter I received from

Verizon stating that the names and phone numbers disclosed by Defendants did not match Verizon

records.

AFFIDAVIT OF RYAN MCFARLAND IN FURTHER SUPPORT OF MEMORANDUM OF
COSTS AND ATTORNEYS’ FEES - 3

000752



11. On or about July 17, 2019, I caused a revised subpoena to be faxed to Verizon. 

Verizon has never responded to the revised subpoena and has never produced any responsive 

documents. 

12. Attached hereto as Exhibit C is a true and correct copy of a letter I received from 

Oath Inc., successor to AOL Inc., dated July 30, 2019, in which Oath Inc. states that it "will not 

provide content in response to a subpoena as it would be illegal to do so." In any event, it "does 

not archive or keep records of deleted AOL email." 

13. Attached hereto as Exhi bit D is a true and correct copy of a letter I received from 

Google, dated August 2 7, 2019 ( after the trial had taken place), in which Google objected to the 

subpoena and refused to produce any responsive documents. 

Further your affiant sayeth naught. 

r!,/T. McFarland 
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11. On or about July 17, 2019, I caused a revised subpoena to be faxed to Verizon.

Verizon has never responded to the revised subpoena and has never produced any responsive

documents.

12. Attached hereto as Exhibit C is a true and correct copy of a letter I received from

Oath Inc., successor to AOL Inc., dated July 30, 2019, in which Oath Inc. states that it “will not

provide content in response to a subpoena as it would be illegal to do so.” In any event, it “does

not archive or keep records of deleted AOL email.”

13. Attached hereto as Exhibit D is a true and correct copy of a letter I received from

Google, dated August 27, 2019 (after the trial had taken place), in which Google objected to the

subpoena and refused to produce any responsive documents.

Further your affiant sayeth naught.

TyMT. McFarland
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STATE 0F IDAHO )

) ss.

County ofAda )

I, Jayme Danner, a Notary Public, do hereby certify that on thisg
n

day 0f October

2019, personally appeared before me Ryan T. McFarland who, being by me first duly sworn,

declared that he is an attorney for Plaintiff Gem State Roofing, Incorporated in the foregoing

action, that he signed the foregoing document as the attorney for Gem State Roofing, Incorporated,

and that the statements therein contained are true.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal the

day and year in this certificate first above written.

JAYME BANNER
QW [Lia

I

NOTARY PUBLIC .STATE 0F aDAHo ,
NOtary, Pllbllc for Idaho

COMMISSION NUMBER 58229 Regldlng at Nalnpaa Idaho
MY COMM'SSION EXPIRES 7464023 My commission expires July 26, 2023

AFFIDAVIT OF RYAN MCFARLAND TN FURTHER SUPPORT OF MEMORANDUM OF
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 2"“ day of October 2019, I caused to be served a true

copy of the foregoing AFFIDAVIT OF RYAN T. MCFARLAND IN FURTHER SUPPORT OF
MEMORANDUM OF COSTS AND ATTORNEYS” FEES by the method indicated below, and

addressed t0 each 0f the following:

PICKENS COZAKOS, P.A.

Terri Pickens Manweiler

Shannon Pearson

398 S. 9‘“ Street, Suite 240

Boise, ID 83701

terri@pickenslawboise.c0m

shannon@pickenslawboise.c0m

iCourt electronic filing

/s/Ryan T. McFarland

Ryan T. McFarland

AFFIDAVIT OF RYAN MCFARLAND IN FURTHER SUPPORT OF MEMORANDUM OF
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Terri Pickens Manweiler, ISB No. 5828

Shannon Pearson, ISB N0. 10027

PICKENs COZAKOS, P.A.

398 S. 9th Street, Suite 240

P.O. Box 915

Boise, Idaho 83701

Telephone: 208.954.5090

Facsimile: 208.954.5099

ten'i@,pickenslawboise.com

shannon@gickenslawboise.com

Attorneysfor Defendant

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

GEM STATE ROOFING, Case N0. CV01-1 8—13437

INCORPORATED,
Plaintiff, DEFENDANT’S ANSWERS AND

V. _ RESPONSES TO PLAINTIFF GEM
STATE ROOFING

UNITED COMPONENTS, INCORPORATED’S FIRST SET OF
INCORPORATED, dba GEM STATE INTERROGATORIES, REQUESTS
ROOFING, FOR PRODUCTION OF

Defendant. DOCUMENTS, AND REQUESTS FOR
ADMISSION

Defendant United Components, Incorporated, dba Gem State Roofing, by and through its

attorney of record, Terri Pickens Manweiler of the firm Pickens Cozakos, P.A., answers and

responds to PlaintiffGem State Roofing Incorporated ’s First Set oflnterrogatories, Requestsfor

Production ofDocuments andRequestsforAdmissz'on, dated September 4, 201 8, pursuant to Rules

26, 33, 34 and 36 0f the Idaho Rules of Civil Procedure. Defendant reserves the right t0

supplement each and every answer as discovery is undertaken during the course of this case.

GENERAL OBJECTIONS

1. Defendant objects to Plaintiff” s First Set of Interrogatories, Requests for Production

0f Documents and Requests for Admission (hereafter, the “Discovery Requests”), to the extent

DEFENDANT’S ANSWERS AND RESPONSES TO PLAINTIFF GEM STATE ROOFING INCORPORATED’S

FIRST SET OF INTERROGATORIES, REQUESTS FOR PRODUCTION OF DOCUMENTS, AND REQUESTS
FOR ADMISSION, Page 1
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i. Any exhibits to be used as a summary of or support for the opinions;

j. A list of all publications authored by the witness within the preceding ten years;

k. The compensation to be paid for the testimony; and

l. A listing of any other cases in which the witness has testified as an expert at trial or

by deposition within the preceding four years.

ANSWER T0 INTERROGATORY NO. l6: Defendant has not retained any experts for

this matter.

INTERROGATORY NO. 17: Please identify each exhibit You intend to utilize at the

trial of this matter.

ANSWERTO INTERROGATORY NO. 17: Defendant has not determined which exhibits

will be used at trial in this matter, Defendant reserves the right to proffer as exhibits any documents

produced in discovery. Defendant reserves the right to supplement this Answer in accordance with

the Idaho Rules of Civil Procedure and this Court’s Scheduling Order.

INTERROGATORY NO. 18: Please identify each and every roofing project You have

bid 0n, solicited, 0r performed work on in Blaine County since 2016 by stating:

a. The address where of the roofing project;

b. The customer(s) of each roofing project;

The date(s) You made such bid 0r solicitation, or performed such work;.0

d. All costs You incurred related to such project;

e. All revenue You generated from such project.

ANSWER 'l’O INTERROGATORY NO. 18:

1. (a) 230 N. Main Street, Ketchum Idaho 83340, (b) Kerry Armstrong, (c) Kerry called

on November 22, 2017, job was performed on November 24, 2017, (d) $199.03, (e)

$750.00.

DEFENDANT’S ANSWERS AND RESPONSES TO PLAINTIFF GEM STATE ROOFING INCORPORATED’S
FIRST SET OF INTERROGATORIES, REQUESTS FOR PRODUCTION OF DOCUMENTS, AND REQUESTS
FOR ADMISSION, Page 9
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2. (a) 125 Howard, Ketchum Idaho 83340, (b) Pioneer West Property Management, (c)

roof repair done 0n August 19, 2017 and was a roof repair originally done by

Defendant, but roofwas out of warranty, (d) $459.68, (e) $1950.00.

3. (a) 101 Croy Creek Road Hailey, Hailey Idaho, (b) Mc Alvain Construction Inc., (c)

Mc Alvain called January 22, 2018 and job commenced February 7, 2018, Defendant

is currently still working on job, (d) as 0f September 24, 2018, $245,401.08, (e) as of

September 24, 2018, $261,824.00.

4. (a) 43 19 Glenbrook Drive, Hailey Idaho, (b) Standard Plumbing Supply, (c) job was to

seal coating and was completed August 17, 2016, (d) unknown at this time, (e)

$2481.00.

INTERROGATORY NO. 19: If Your answers to any of the following Requests for

Admission are not answered in the affirmative, i.e. “Admit”:

a. Describe in detail each and every fact upon which You base Your denial(s);

b. Specify all documentation which supports or relates in any manner to said denial(s);

and

c. Identify each person who has or You believe may have knowledge 0f the facts which

support or relate in any manner to said denial(s).

ANSWER TO INTERROGATORY NO. 19: See answers below.

RESPONSES TO REQUESTS FOR PRODUCTION 0F DOCUMENTS

REQUEST FOR PRODUCTION NO. l: Please produce any and all documents

identified in Your responses to any 0f the Interrogatories and Requests for Admission propounded

by Gem State.

RESPONSE TO REQUEST FOR PRODUCTION NO. l: Please see documents produced

herewith bates stamped as DEFENDANT0001-0027.

REQUEST FOR PRODUCTION NO. 2: Please produce all documents which support

or relate in any way to the claims set forth in Your Answer.

DEFENDANT’S ANSWERS AND RESPONSES TO PLAINTIFF GEM STATE ROOFING INCORPORATED’S
FIRST SET OF INTERROGATORIES, REQUESTS FOR PRODUCTION OF DOCUMENTS, AND REQUESTS
FOR ADMISSION, Page 10
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DATED: October 4, 201 8.

PICKENS COZAKOS, P.A.

By /s/ Terri Pickens Manweiler
Terri Pickens Manweiler, Of the Firm
Attorneys for Defendant

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on October 4, 2018, I electronically served the foregoing

document using the iCourt E-File system, which sent a Notice of Electronic Filing to the following

persons:

Ryan T. McFarland U First Class Mail

McFarland Ritter PLLC D Facsimile — 208.895.1270

P.O. Box 1335 D Hand Delivery

Meridian, ID 83680 E iCourts —rvan@mcfarlandritter.com

/s/ Terri Pickens Manweiler

Terri Pickens Manweiler

DEFENDANT’S ANSWERS AND RESPONSES TO PLAINTIFF GEM STATE ROOFING INCORPORATED’S
FIRST SET OF INTERROGATORIES, REQUESTS FOR PRODUCTION OF DOCUMENTS, AND REQUESTS
FOR ADMISSION, Page 21
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From: TA:10.250.10.11:47239,800922020 Page: 2/4 Date: 7/17/2019 10:17:22 AM

verizorr”
Verizon Security Subpoena Compliance

180 Washington Valley Road
Bedminster, NJ 07921

PHONE: 800—451-5242 FAX: 888-667-0028

VERIZON CONFIDENTIAL

July 17, 2019

McFarland Ritter PLLC
P.O. Box 1335

Meridian, ID 83680

Verizon Case #2 190174558

Docket/ File #: CV01-18-13437

Target: 208-941-4579 208—941-7456 208-941-8317

To: Ryan McFarland?

Please note: The attached request is being returned for the following reason(s):

(X) The name and telephone number provided does not match the Verizon Wireless account

holder. Please review the number and if accurate provide a revised subpoena requesting records

by telephone number only. omitting name.

*Please note there is an associated processing fee of $75 per hour, plus shipping.

Sincerely,

Maci K.

Verizon Subpoena Compliance Coordinator

This fax was received by GFI FaxMaker fax sewer. For more information. visit: http://ww.gfi.com 000762



From: TAz‘l 0250.10.11 :47239,800922020 Page: 3/4 Date: 7/‘1 7/201 9 10:17:22 AM

From: Scentsy To: 18886670028 Page: 4/5 Date: 7/1 0/2019 2:59:55 PM

McFarland Ritt-er PLLC
Ryan T. McFarland, ISB N0. 7347
P.O. Box 1335

Meridian, ID 83680
Telephone: 208.895.12.91

Facsimile: 208.895.1270

Email: ryau@mcfarlandritter.com

Altomeys for Plaintiff

IN TI IE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT

OF THE STATE OF IDAI IO, IN AND FOR TIIE COUNTY OF ADA

GEM. STATE ROOFING, INCORPORATED, )

Case No. CV01 -1 8-1 3437
Plaintiff,

SUBPOENA
vs.

UNITED COMPONENTS,
iNCORPORATED, dba GEM STATE
ROOFING,

Defendant.

The State of Idaho t0: Verizon

YOU ARE COMMANDED to produce 0r permit inspection and copying of the following

documents or objects, including electronically stored information, at the place, date and time

specified below: all text messages sent or received from the following persons’ mobile telephone

numbers between October L 2005 and June 30, 201 9: Kerrie Kuhn: 208—941 4579; Jeffery Flynn

208-941—7456; Robert Hayden 208—941-8317; Andrew Hayden 208-901-0039.

PLACE, DATE, UME: on or before 3&3 i EMaproduce eIecn-onic or hard copies of

the above-requested information to Plaintiff’s couljsel at the. email 0r mailing address set forth

above.

SUBPOENA - 1

This fax was sent with GFI FaxMaker fax sewer. For more information, visit: http://www.gfi.com

This fax was received by GFI FaxMakerfax sewer. For more information, visit: http://www.gfi.com
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From: TAi‘I 0250.10.11 :47239,800922020 Page: 4/4 Date: 7/1 7/201 9 10: 1 7:22 AM

From: Scentsy To: 18886670028 Page: 5/5 Date: 7/1 0/201 9 2:59:55 PM

You are further notified that if you fail to produce or permit copying or inspection as

specified above, you may be held in contempt ofcourt and the aggrieved party may recover from

you the sum of $100 and all damages which the party may sustain by your failure to comply with

this Subpoena.

. 3d ~

Dated this day of"- July, 201 9-

By Order of the Court.

t";

f
I”

By: J; f f" ..__

1337‘
’
McFarland, ISB No. 7347

fitterneys for Plaintiff

Fl

SUBPOENA - 2

This fax was sent with GFI FaxMaker fax server. For more information, visit: http://www.gfi.com

This fax was received by GFI FaxMaker fax server. For more information, visit: http:llwww.gfi.com
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From: TA: 1 0250.1 0.11 247239.800922020 Page: 1/4 Date: 7/1 7/201 9 10: 1 7:22 AM

Verizon Wireless Workflow Manager

FAX COVER PAGE

Comments:

PIEhse EEEET'VEW'EEfi
numbers have
changed to:

Subpoenas r

: 888—667-0028
Court Orders : 888—667—0026
Surveillance : 800—267-9129
Exigent : 800—345—6720

Please note that the time reflected on any call detail report or bill copy is

reflective of the switch that processed the call, which may not be the same as the

clock time at the cell site where the call was initiated.

The information contained in this message and any attachment may be proprietary,

confidential and privileged or subject to the work product doctrine and thus protected

from disclosure. If the reader of this message is not the intended recipient, or an

employee or agent responsible for delivering this message to the intended recipient,

you are hereby notified that any dissemination, distribution or copying of this

communication is strictly prohibited. If you have received this communication in error,

please notify me immediately by replying to this message and deleting it and all copies

and backups thereof. Thank you.

07/17/2019 12:09:19 PM EDT l

This fax was received by GFI FaxMakerfax server. For more information, visit: http://www.gfi.com
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06M:

©2017 Oath, Inc. A Verizon company

July 30, 2019

Via Electronic Mail

Ryan T. McFarland
McFarland Ritter PLLC
P.O. Box 1335
Meridian, ID 83680
[yaancfarlandrittemom
alane@adacounty.id.gov

Re: Subpoena to Oath Inc. re Gem State Roofing Incorporated v

United Components Incorporated, dba Gem State Roofing

District Court, 4““ Judicial District of the State of Idaho, County of Ada
Case No.: CV01-18—13437
Oath Legal File - 421050

Dear Mr. McFarland,

Oath |nc., successor to AOL Inc. (“Oath”), is in receipt of a subpoena
for thé aboVé iéferenced matter. Pursuant to the Stored Wire and’

Electronic Communications Act ("SCA"), 18U.S.C. §2701 et seq., Oath
objects to releasing email communications. Oath is prohibited by the

SCA from disclosing the contents of email communications "to any
person or entity" (18 USC. § 2702(a)(1),(2)) except as expressly

authorized in 2702(b)- and none of those exceptions permits

disclosure pursuant to a subpoena issued on behalf of a litigant in a

civil case seeking the communications of a subscriber of the email

provider. Precisely such a subpoena was held to be unenforceable

under the SCA in O'Grady v Superior Court of Santa Clara County,

139 Cal App 4th 1423, 44 Cal Rptr 3d 72, 2006 Cal App LEXIS 802
(Ct App Cal 2006). See also, In re Subpoena Duces Tecum to AOL,
LLC, 550 F Supp 2d 606 (ED Va 2008) (A civil discovery subpoena is

not an exception to the provisions of the Privacy Act that would allow

an Internet service provider to disclose an account holder's email. The
exception for production pursuant to court order does not apply to

civil discovery matters.); Flagg v City of Detroit, 2008 WL 3895470
(ED Mich 2008)("[The Stored Communications Act] lacks any
language that explicitly authorizes a service provider to divulge the

contents of a communication pursuant to subpoena or court order.").

Therefore, Oath will not provide content in response to a subpoena as

it would be illegal to do so and any order purporting to require it is

invalid.
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In the normal course of business Oath does not maintain AOL email on its servers

that is not directly accessible to an active user of an email address. If a current

active user cannot access any given email message, then it doesn't exist on Oath's

AOL email servers. Oath does not archive or keep records of deleted AOL email.

If you have any questions please let us know.

Best Regards,W
Greg P lips

Senior Legal Services Specialist

Oath Inc. Legal
703-265-4428
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Google LLC v google—Iegal-suppon@googIe corn

1600 Amphitheatre Parkway o e www.google com
Mountain View, California 94043 ‘

August 27, 20] 9

Via Email am! Express Courier

ryan@mqfarlandritren com

Ryan McFarland

McFarland Riller PLLC
P.O. Box 1335

Meridian, Idaho 83680

208-895-1291

Re: Gem State Roofing, Incorporated v. United Components, Incorporated, dba Gem
State Roofing, Superior Court of California, County 0f Santa Clara, 19CV352128

(Internal Ref. N0. 2703908)

Dear Ryan McFarland:

Google LLC (“Google”), a nonjfiarty to your litigation, has received your subpoena,

dated July 10, 20] 9, in the above-referenced mauer (the “Subpoena”). Your Subpoena states that

you are requesting “copies ofall emails deleted” from the Gmail accounts associated with

GEMSTATEROOFING@GMAIL.COM,
ASPHALTMAINTENANCEPAVING@GMAIL.COM.
UNITEDCOMPONENTSINC@GMAIL.COM “between October 1, 2005 and June 30, 2019.”

Al this point, however, as set forth more fully in the objections below, Google will not

produce documents in response t0 the Subpoena because the requests are objectionable. Google

further hereby makes the following objections to the Subpoena.

Google objects t0 the subpoena on the grounds that the dale for compliance pre-dates the

service date and it is therefore legally impossible t0 comply with.

User Notification

Google objects to the Subpoena to the extent it fails 10 allow sufficient time for Google to

notify the affected user and for the user lo assert his 0r her rights in response. Google provides its

users a1 least 21 days t0 object to your request or to inform Google 0f their intent Lo file a motion

lo quash. If your subpoena sufficiently identifies a Google account, Google intends lo forward

notice ofthis matter, including your name and contact information, lo the user at the email

address provided by the user.

Violation of Federal Law
As written, the Subpoena can be construed to include information we are prohibited from

disclosing. Google objects 0n the grounds that Section 2702(21) ofthe federal Stored

Communications Act (“SCA”) prohibits Google from disclosing the content of electronic
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Google LLC g00g|eAIegal-support@googte_com

1600 Amphitheatre Parkway o '

g e www google.com

Mountain View. Califomia 94043

communications or content stored 0n behalf of the user, pursuant to a subpoena. 18 U.S.C. §

2702(a) see e.g., Suz/(m Energy Llu’. v. Microsoft Corp, 671 F.3d 726, 730 (9th Cir. 201 1);

Theofél v. Farey-Jones, 359 F.3d 1066 (9th Cir. 2004); Mimz v. Mark Bartelstein & 1452:0652, Inc.

885 F. Supp. 2d 987, 993-94 (C.D. Cal. 2012); 1n re Subpoena Duces Tecum I0 AOL. LLC, 550

F.Supp.2d 606, 611 (ED. Va. 2008); Flclgg v. City ()chlroil, 252 F.R.D. 346, 366 (ED. Mich.

2008); Viacom Inl’l Inc. v. YouTube Inca, 253 F.R.D. 256 (S.D.N.Y. 2008); O'Grady v. Superior

Cour! ofSama Clara, 139 Cal. App. 4th 1423, 1441-43 (2006).

Instead, the appropriate way to seek such content is to direct your request to the account

holder who has custody and control ofthe data in the account, is n01 bound by the SCA, and is

the party t0 whom discovery requests should be directed. Suzlon, 67] F.3d 726, 730-3 1; Mintz,

885 F. Supp. 2d at 993-94; O’Gmdy, 139 Cal. App. 4th at 1446—47. Ifthe account holder is a

party to the underlying litigation, you may serve a document request on the account holder for

the content sought. See Mintz, 885 F. Supp. 2d at 993-94; 0 'Grady, 13 Cal. App. 4th at 1446-67;

see also Flag ,
252 F.R.D. at 348, 366-67. Google users can obtain and produce their account

content themselves, 0r by using Google Takeout, available at www.google.com/takeoutl.

T0 the extent you are seeking the production of content based on a signed consent form,

Google objects to the request because Google is unable to verify that the person signing the form

is theaccount owner. 1f you areiinterested in goingthrough our verified consent disclosure

process, please contact me.

Additional Objections

l. Google objects to the Subpoena 10 the extent i1 seeks t0 impose an undue burden 0n a

disinterested non-party. Google further objects to the Subpoena to the extent it seeks

information already in a party's possession or available to a party from some other source

(including public sources) that is more convenient, less burdensome or less expensive.

Google objects to the Subpoena lo the extent i1 seeks electronically stored information

that is not reasonably accessible to Google.

2. Google objects t0 the Subpoena to the extent i1 seeks information that is not proportionate

lo the needs of the case, not relevant to any party’s claims or defenses, or not reasonably

calculated t0 lead t0 the discovely ofadmissible evidence.

Google objects lo the Subpoena t0 the extent i1 specifies a date 0f production that is

unreasonable and unduly burdensome, including because i1 may not afford Google time to

provide sufficient notice to the user.

4. Google objects lo the Subpoena 10 the extent that it is vague, ambiguous, unlimited in

lime 0r scope, 01‘ fails t0 identify the information sought with reasonable particularity.

Accordingly, Google further objects to the Subpoena 10 the cxtcnt it purports to require

Google to preserve the requested infomlation. Therefore you should not assume that

Google will undertake steps lo preserve any information in response t0 your Subpoena.

Google is willing to meet and confer to discuss any preservation request.

5. Google objects to the Subpoena to the extent i1 seeks t0 impose obligations on Google

beyond what is permissible under applicable law.

Lo.)

Google reserves the right t0 further object Lo the Subpoena in any additional response.
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Google LLC google-legaI—support@google.com

1600 Amphitheatre Parkway Of I e www.google.com
Mountain View. California 94043

"

If you have any questions, please feel free to contact the undersigned at the Legal Support

Department alias at GOOGLE-LEGAL-SUPPORT@GOOGLE.COM. Additionally, should you

wish to seek any judicial relief in connection with this matter, Google requests the opportunity to

meet and confer in advance of any such filing. Thank you.

Very truly yours,

/s/ Molly O'Neil

Legal Investigations Support
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Electronically Filed

10/2/2019 2:23 PM
Fourth Judicial District, Ada County
Phil McGrane, Clerk of the Court

By: Amy King, Deputy Clerk

McFarland Ritter PLLC
Ryan T. McFarland, ISB N0. 7347

P.O. Box 1335

Meridian, ID 83680
Telephone: 208.895.1291

Facsimile: 208.895.1270

Email: ryan@mcfarlandritter.c0m

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

GEM STATE ROOFING, INCORPORATED,)
) Case N0. CV01-18-13437

Plaintiff, )

) AFFIDAVIT OF LORI HICKMAN IN
vs. ) SUPPORT OF PLAINTIFF’S

) MEMORANDUM OF COSTS AND
UNITED COMPONENTS, ) ATTORNEYS” FEES
INCORPORATED, dba GEM STATE )

ROOFING, )

)

Defendants.

I, Lori Hickman declare as follows:

1. I am licensed t0 practice law in Idaho and before this Court.

2. I frequently associate with the McFarland Ritter law firm, and did so in this case,

to assist the McFarland Ritter firm in representing Plaintiff Gem State Roofing, Incorporated

(“Gem State”) in the above-captioned action.

AFFIDAVIT OF LORI HICKMAN IN SUPPORT OF PLAINTIFF’S MEMORANDUM OF
COSTS AND ATTORNEYS’ FEES - 1
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3. I have personal knowledge of the costs, expenses and attorneys’ fees reasonably

and necessarily incurred by Gem State in this matter as they relate t0 my work, and, if called upon,

could and would testify competently and truthfully to the facts and matters set forth herein.

4. Attached hereto as Exhibit A is a true and correct copy of my invoice to the

McFarland Ritter firm for work done in January 201 9. Nowhere on the January 2019 invoice that

describes the 2 l .5 hours ofdisputed work I performed on this matter does it indicate that all ofthe

time was billed on a single Saturday — January 12, 2019. Instead, my invoice included the

cumulative time I billed to Gem State in January for the work described. Per Mr. McFarland’s

request, 0n subsequent invoices I included the specific days and the amount billed on each day for

better record keeping purposes. According t0 my own time records, however, I billed the disputed

21 .5 hours over the course 0f four days: 2 hours on Friday, January 4, 1 hour on Monday, January

7, 5.75 hours on Tuesday, January 8, and 12.75 hours on Wednesday, January 9, 2019. This work

involved conducting legal research, reviewing 158 pages of Jeff Flynn’s deposition transcript and

some of the accompanying 74 exhibits, reviewing 41 pages of Michelle Flynn’s deposition

transcript, reviewing the relevant discovery pleadings in this matter, and then drafting all of the

motion to compel pleadings, including a 19 page draft of the Memorandum in Support 0f Motion

to Compel and two accompanying affidavits, all with multiple references to the record, the

deposition transcripts and supporting case law, statutes and rules.

5. In Paragraph ] 1 of the Manweiler Affidavit, Ms. Manweiler challenges the 7 hours

I billed on July 1 and 2, 2019, t0 “research procedure/rules for 3rd party foreign subpoenas, draft

foreign subpoena docs.” In the Order Granting Plaintiff‘s Motion for Sanctions, this Court

permitted Plaintiff to “issue third party subpoenas to relevant Email Service Providers (ESP), or

AFFIDAVIT OF LORI HICKMAN IN SUPPORT OF PLAINTIFF’S MEMORANDUM OF
COSTS AND ATTORNEYS’ FEES - 2
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Internet Services Providers (ISP) as needed.” Order Granting P1. Motion for Sanctions, 113.

Accordingly, Mr. McFarland asked me t0 prepare foreign subpoenas to serve on Google, AOL,

and Verizon. Neither Mr. McFarland nor myself were familiar with the three different entities’

procedures for properly serving subpoenas upon them, 0r the corresponding jurisdictions’

applicable statutes, rules and procedures. My 7 hours 0f billable time included identifying the

particular entity/department and contact information to properly serve a subpoena upon Google,

AOL and Verizon, as well as researching the applicable state statutes and local court procedures

to comply with foreign subpoena practice in the pertinent courts 0f California (for Google) and

Virginia (for AOL), (Verizon did not require service 0f a foreign subpoena), and then preparing

drafts of the two foreign subpoenas for Mr. McFarland’s review.

6. In my experience, and in my opinion, the hours reflected above are reasonable

given my experience, skills and reputation, and the nature 0f the legal, procedural and factual

issues pertinent t0 this case.

fiOflMMJ
Luéri’Hicklfidn

AFFIDAVIT OF LORI HICKMAN IN SUPPORT OF PLAINTIFF’S MEMORANDUM 0F
COSTS AND ATTORNEYS” FEES - 3
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STATE OF IDAHO )

) ss.

County ofAda )

I, Jayme Danner, a Notary Public, d0 hereby certify that on thisMday 0f October,

2019, personally appeared before me Lori Hickman who, being by me first duly sworn, declared

that she is an attorney for Plaintiff Gem State Roofing, Incorporated in the foregoing action, that

she signed the foregoing document as the attorney for Gem State Roofing, Incorporated, and that

the statements therein contained are true.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal the

day and year in this certificate first above written.

JAYME BANNER OMWM
‘

V .

NOTARY Puauc - STATE 0F IDAHO Notar Pubhc for Idaho
COMMISSION NUMBER 58229

' '

MY COMMISSION EXPIRES 7-26-2023
Regldmg a} Nampa’ ?daho

My commlsswn expires July 26, 2023

AFFIDAVIT OF LORI HICKMAN IN SUPPORT OF PLAINTIFF’S MEMORANDUM OF
COSTS AND ATTORNEYS’ FEES - 4000776



CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 2”“ day of October 2019, I caused t0 be served a true

copy 0f the foregoing AFFIDAVIT OF LORI HICKMAN IN SUPPORT OF PLAINTIFF’S

MEMORANDUM OF COSTS AND ATTORNEYS” FEES by the method indicated below, and

addressed to each of the following:

PICKENS COZAKOS, P.A.

Terri Pickens Manweiler

Shannon Pearson

398 s. 9““ Street, suite 240

Boise, ID 83701

teni@pickenslawb0ise.com

shannon@pickenslawboise.com

iCourt electronic filing

/s/Ryan T. McFarland

Ryan T. McFarland

AFFIDAVIT OF LORI HICKMAN IN SUPPORT OF PLAINTIFF’S MEMORANDUM OF
COSTS AND ATTORNEYS’ FEES - 5
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LORI HICKMAN, INDEPENDENT CONTRACTOR

INVO I C E Attention: Ryan McFarland

Legal Counsel

Iori@m‘cfartandritter.com McFarland Ritter

P.O. Box 1335
2800 Raindrop Drive . .

Boise, Idaho
Meridian, ID 83642

83706 Date: 2/1/19

Project Description: Legal Work for January 2019

Description of Work Hours Rate Total

Gem State Roofing — research, re- 43.25 $1 1O $4757.50
view depo transcripts and discovery

'

pleadings, draft motion to compel
pleadings (21 .5); conduct SJ re-

j

search and draft motion for sum-
i

mary judgment pleadings (20.25);
5

review ESI subpoena document
production (1 .5)

Total $4757.50

Thank you for the work. I look forward to receiving additional assignments.

Lori
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OCT 07 2019

McFarland Ritter PLLC PHIL MoGRANE. Clack

Ryan T. McFarland, ISB No. 7347 BvJOLENE MILLS

P.O. Box 1335

Meridian, ID 83680

Telephone: 208.895.1291

Facsimile: 208.895. 1270

Email: ryan@mcfarlandritter.com

Attorneys for Plaintiff-Appellant

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

GEM STATE ROOFING, INCORPORATED,)
) Case No. CV01-18—13437

Plaintiff-Appellant, )

) NOTICE OF APPEAL
vs. )

)

UNITED COMPONENTS, )

INCORPORATED dba GEM STATE )

ROOFING, )

)

Defendant—Respondent. )

)

TO: THE ABOVE NAMED RESPONDENT United Components, Incorporated dba Gem State

Roofing, AND THE PARTY'S ATTORNEYS, Pickens Cozakos, P.A., 398 S. 9th Street, Suite

240, Boise, Idaho 83701 AND THE CLERK OF THE ABOVE ENTITLED COURT

NOTICE IS HEREBY GIVEN THAT:

1. The above named appellant Gem State Roofing, Incorporated (“Plaintiff”) appeals

against the above named respondent to the Idaho Supreme Court from the Judgment (herein, the

“Judgment”) entered in the above entitled action on the 17‘“ day of September, 2019, the

Honorable Judge Samuel A. Hoagland presiding. A copy of the Judgment being appealed is

NOTICE OF APPEAL - 1
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attached to this notice, along with the Findings of Fact & Conclusions ofLaw on which the

Judgment is based.

2. That the party has a right to appeal to the Idaho Supreme Com, and the Judgment

described in paragraph 1 above is appealable pursuant to Rule 11(a)(1) I.A.R.

3. A preliminary statement of the issues on appeal which the appellant then intends

to assert in the appeal; provided, any such list of issues on appeal shall not prevent the appellant

from asserting other issues on appeal is as follows:

- Did the District Court’s decision to not grant injunctive relief to Plaintiff for

Defendant’s contract breach, thereby nullifying the non-compete agreement, constitute

an abuse of discretion?

- Did the District Court err in finding that the injury-causing behavior has been

discontinued, and on that basis refusing to enter injunctive relief?

- Should the Court enjoin “minimal” contract-breaching, injury-causing behavior?

- Is Plaintiff s profit margin irrelevant to the question of whether Plaintiff has lost profits?

- Is Defendant’s violation of the contractual obligation to refer work to Plaintiff sufficient

evidence that Plaintif “would have gotten the . . . work” that Defendant did to justify

an award of damages to Plaintiff?

- Can Plaintiff prove a right to money damages without producing the testimony of

customers allegedly lost as a result of Defendant’s wrongful conduct?

- Are money damages recoverable from “minimal,” contract-breaching, injury-causing

behavior?

— Is Plaintiff entitled to recover damages, even though it cannot prove what its costs and

profits would have been had Defendant not breached the non-compete agreement?

- Can Plaintiff acquire a protectable common law trademark in Blaine County for the

GEM STATE ROOFING mark that is prior in right to any claim 0f Defendant, despite

the geographically descriptive “Gem State”?

- Did the District Court err under Idaho Rule of Civil Procedure 37(a)(5) in denying

Plaintiff s request for attorneys’ fees and costs, while otherwise granting Plaintiff s

Motion t0 Compel?

— Should the District Court have sanctioned Defendant for discovery violations by the

relatively light and efficient sanction 0f making an inference that Plaintiff would have

obtained the Blaine County work that Defendant wrongfully obtained, instead 0f

requiring Plaintiff to incur the cost and time of copying Defendant’s email accounts and

issuing subpoenas to third parties for deleted emails?

NOTICE OF APPEAL - 2
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- Did the District Court err under Idaho Rule of Civil Procedure 37(b)(2)(C) in denying

Plaintiff s request for attorneys’ fees and costs, while otherwise granting Plaintiff” s

Motion for Sanctions?

- Did the District Court err under Idaho Rule of Civil Procedure 37(c)(2) in denying

Plaintiff” s request for attorneys’ fees and costs incurred on proving matters that

Defendant should have admitted?

4. No order sealing all or any portion of the record has been entered.

5. The appellant requests the preparation of the following portion of the reporter’s

transcript in both hard copy and electronic format: the entirety of the court trial, which took place

on August 5, 2019.

6. The appellant requests the following documents to be included in the clerk's

(agency's) record in addition to those automatically included under Rule 28, I.A.R.:

- Affidavit of Ryan T. McFarland in Support of Motion t0 Compel, filed

January 28, 2019.

- Affidavit of Rick Silvia in Support of Plaintiff s Memorandum in Opposition

to Defendant’s Cross Motion for Summary Judgment, filed February 28,

2019.

- Affidavit of Ryan T. McFarland in Support of Reply in Support of Plaintiff’ s

Motion to Compel, filed March 13, 2019.

- Order Granting Plaintiff s Motion to Compel, entered by the Court on March

25, 2019.

- Amended Order Granting Plaintiff s Motion to Compel, entered by the Court

on April 3, 2019.

- Memorandum Decision and Order, entered by the Court on April 26, 2019.

- The Affidavit of Rick Silvia in Support of Plaintiff s Motion for Sanctions

Under Idaho Rule of Civil Procedure 37(b), filed on May 30, 2019.

- Reply in Support of Motion for Sanctions Under Idaho Rule of Civil

Procedure 37(b), filed on June 17, 2019.

- Corrected Affidavit of Ryan T. McFarland in Support of Motion for Sanctions

Under Idaho Rule of Civil Procedure 37(b), filed June 17, 2019.

- Order Granting Plaintiff’ s Motion for Sanctions, entered by the Court on June

24, 20 1 9.

- The Court’s Order, entered July 11, 2019.

- The Stipulation Re: Undisputed Facts, filed on July 19, 2019.

NOTICE OF APPEAL - 3
000782



- Findings of Fact & Conclusions ofLaw filed by the Court 0n September 17,

2019

- The Judgment entered by the Court on September 17, 2019.

7. The appellant requests the following documents, charts, or pictures offered or

admitted as exhibits to be copied and sent to the Supreme Court:

Bates
Plaintiff’s Stipulated

Number/ .

. . . . Proposed Tnal
Descnptlon Deposntlon

Exhibit Exhibit
Exhibit

Number Number
Number

Trademark Settlement Agreement
J’

FElinhn
gep'

1

Gem State-Boise Estimate for roofing job in

Blaine County dated 9/30/10
DEF 00°86 7

Gem State-Boise Estimate for roofing job in

Blaine County dated 9/30/10
DEF 00°87 8

Gem State-Boise Estimate for roofing job in

Blaine County dated 6/20/11
DEF 00°88 9

Gem State-Boise Estimate for roofing job in

Blaine County dated 7/12/11
DEF 00089 10

Gem State-Boise Estimate for roofing job in

Blaine County dated 7/12/11
DEF 00°90 11

Gem State-Boise Invoice for roofing job in Blaine J. Flynn Dep.
12

County dated 8/30/11 Exh- 18

UCI Cancellation or Amendment of Certificate 0f

Assumed Business Name for “Gem State Roofing”
J’

FElifinzaep‘ 14

dated 10/26/11
‘

Application for Registration ofAssignment of

Trademark-Service Mark of “Gem State Roofing” J. Flynn Dep.
15

Trademark from Gem State-Boise to UCI dated Exh- 30

12/1/14

Certificate of Assignment Registration of

Trademark-Service Mark from Gem State-Boise to DEF 000074 16

UCI dated 12/1/14

UCI Estimate for asphalt job in Blaine County DEF 00092-
17

dated 5/5/16 00093

UCI Estimate for roofing job in Blaine County DEF 00094-
1 8

dated 6/13/16 00095

UCI Invoice for roofing job in Blaine County J. Flynn Dep.
19

dated 7/29/16 Exh- 34

UCI Estimate for roofing job in Blaine County DEF 00098-
21

dated 8/17/16 00100
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Bates
Plaintiff’s Stipulated

Number/ .

Description Deposition
Pmposed Tnal

. . Exhibit Exhibit
Exhibit Number Number
Number

UCI Invoice for asphalt job in Blaine County DEF 005
dated 8/17/16

0 22

UCI Estimate for asphalt job in Blaine County DEF 00102-
23

dated 8/17/16 00103

UCI Estimate for roofing job in Blaine County DEF 00104-
24

dated 2/15/17 00105

UCI Estimate for roofing job in Blaine County

dated 12/5/17
DEF 00107 25

UCI Invoice for roofing job in Blaine County J. Flynn Dep.
26

dated 12/5/ 1 7 Exh. 44

McAlvain email to UCI inquiring about “Hailey
DEF 00 4

Idaho Roofing Work?” dated 1/1 7/1 8
071 28

UCI Estimate for roofing job in Blaine County DEF 001 10-
29

dated 5/25/18 001 11

Email from Tracey Felix to Kerrie Kuhn
J F] D

requesting bid to do roofing job for Wood River
'

nyfinwep' 30

Valley Animal Shelter
'

McAlvain Construction Subcontract Agreement
J Fl D

with UCI for roofing job for Wood River Valley
‘

nyflnflep' 31

Animal Shelter dated 2/1 6/1 8
‘

UCI Invoice dated 3/7/18 outlining work to be
J F1 D

performed for Wood River Valley Animal Shelter
'

nyfinsfp' 32

roofing job
'

UCI Tran-sactlonspetall Report for McAlvam
DEF 001 1 3 33

Constructlon (Blame County customer)

Change Order #1 for McAlvain/UCI Subcontract Agreement
J'

FElinhnslzep' 34

UCI Invoice dated 3/20/1 8 for additional roofing
J Fl D

work performed on Wood River Valley Animal
'

nyflnssep' 35

Shelter per Change Order #1
'

Email fiom Kerrie Kuhn regarding McAlvain roofing project J. Flynn Dep.
36

confusion between Gem State-Blaine and UCI Exh. 66

UCI Invoice dated 3/20/1 8 for additional roofing work
performed on Wood River Valley Animal Shelter per DEF 000660 37
Change Order #1

’

Change Order #2 for McAlvain/UCI Subcontract Agreement

dated 4/17/1 8
DEF 0005 88 38

UCI Invoice for additional roofing work performed on Wood
J Fl n De

River Valley Animal Shelter per Change Order #2 dated
'

nyfl 57

p'
39

4/1 1/ 18
'

Change Order #4 for McAlvain/UCI Subcontract Agreement J. Flynn Dep.
40

dated 6/25/18 Exh. 61
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Bates
Plaintiffs Stipulated

Number/ .

Description Deposition
Proposed Tnal

. . Exhibit Exhibit
Exhlblt Number Number
Number

Chan e Order #5 for McAlvain/UCI Subcontract A eement

datedgs/zz/l 8

gr DEF 001039 41

Chan e Order #6 for McAlvain/UCI Subcontract A cement

datedgm/ls

gr DEF 000132 42

UCI Invoice for additional roofing work
performed on Wood River Valley Animal Shelter DEF 001 12 45

dated 9/27/1 8

UCI Estimate for additional roofing work
performed 0n Wood River Valley Animal Shelter DEF 000727 46

dated 11/19/18

UCI Subcontractor Application for Payment to DEF 000133—
47

McAlvain dated 1/28/19 000134

Affidavit of Rick Silvia in Support of Plaintiff” s

Motion for Sanctions Under Idaho Rule of Civil n/a 104

Procedure 37(b) filed 5/30/19

Affidavit ofRick Silvia in Support of Reply in

Support of Plaintiff s Motion for Partial Summary n/a 105

Judgment filed 3/1 1/19

Affidavit of Rick Silvia in Support of Plaintiff s
n/a 1 06

Motion for Partial Summary Judgment filed 2/6/19

Specimens 0fGem State-Blaine “Gem State
,,

n/a 107
Roofing trademark

Specimens ofGem State-Blaine “Gem State
,,

n/a 108
Roofing general use of mark.

Google search results for “United Components
n/a 1 09

Inc. Idaho” performed 7/12/19

Transcript of Deposition of Jeffery Flynn taken
n/a 11 0

December 19, 201 8.

Transcript of Deposition 0f Michelle Flynn taken
n/a 111

December 20, 2018.

8. I certify:

(a) That a copy 0f this notice 0f appeal has been served on each reporter ofwhom

a transcript has been requested as named below at the address set out below:

Christy Olesek

7581 W. Hathaway Lane
Garden City, Idaho 83714
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(b) That the clerk of the district court or administrative agency has been paid the

estimated fee for preparation 0f the reporter's transcript.

(c) That the estimated fee for preparation of the clerk's record has been paid.

(d) That the appellate filing fee has been paid.

(e) That service has been made upon all parties required to be served pursuant to

Rule 20.

W
day of October 2019.

By N
/ ‘xv

j’yan T. McFarland, ISB No. 7347
a

ttorneys for Plaintiff-Appellant

DATED THIS p!
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000786



CERTIFICATE OF SERVICE

j
m

I HEREBY CERTIFY that on this day of October 2019, I caused to be served a

true copy of the foregoing NOTICE OF APPEAL by the method indicated below, and addressed

to each of the following:

PICKENS COZAKOS, PA- ?S. Mail, Postage Prepaid

Terri Pickens Manweiler Hand Delivered

Shannon Pearson D OVemight Mail

398 s. 9th Street, Suite 240 g $611223”
Boise, ID 83701 D icourt
terri@pickenslawboise.com

shannon@pickenslawboise.com

/\.
vyan T. McFarland
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Filed: 09/17/2019 16:50:50

Fourth Judicial District, Ada County
Phil McGrane, Clerk of the Court

By: Deputy Clerk - Hoskins, Janet

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR ADA COUNTY

GEM STATE ROOFING, INCORPORATED,
Plaintiff, Case N0. CV01-18-13437

vs.

JUDGMENT
UNITED COMPONENTS,
INCORPORATED, dba GEM STATE
ROOFING,

Defendant.

JUDGMENT IS ENTERED AS FOLLOWS:

Defendant United Components, Inc., dba Gem State Roofing, breached the Trademark

Settlement Agreement. However, Plaintiff Gem State Roofing, Inc. has failed to prove its

damages and is thus not entitled to collect any damages. Neither party is entitled to attorney

fees.

IT IS SO ORDERED.

Signed: 9/1 7/2019 04:29 PM

SAMUEL A. HOA VND Date

District Judge

Judgment - 1
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CERTIFICATE 0F MAILING

Signed: 9/17/2019 04:50 PM

I hereby certify that on ,
I served a true and correct copy of the within

instrument to:

Mr. Ryan McFarland, Esq.

ryan@mcfarlandritter.com

Ms. Tem' Pickens Manweilcr, Esq.

Ms. Shaman Pearson, Esq.

terri@pickenslawboise.com

shannon@pickenslawboise.com

Phil McGrane
Clerk of the District Court

By
Deputy Court Clerk

Judgment - 2
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Filed: 09/17/2019 16:50:27

Fourth Judicial District, Ada County

Phil McGrane, Clerk of the Court

By: Deputy Clerk - Hoskins, Janet

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR ADA COUNTY

GEM STATE ROOFING, INCORPORATED,
Plaintiff,

VS.

UNITED COMPONENTS,
INCORPORATED, dba GEM STATE
ROOFING,

Defendant.

Case N0. CV01—18-13437

FINDINGS OF FACT & CONCLUSIONS OF
LAW

THIS MATTER came before the Court on a court trial held on August 5, 2019. For the reasons

contained herein, the Court finds that although Defendant United Components, Inc. breached the

Trademark Settlement Agreement, Plaintiff Gem State Roofing, Inc. has failed to prove

damages, and is thus not entitled to damages or attorney fees.

FINDINGS OF FACT

1. Jeffrey Flynn (“Flynn”) started a roofing company in the early 19805 in Nampa, Idaho, which

he called Gem State Roofing. Flynn moved to Boise in 1987 and added asphalt maintenance

to his roofing business.

2. 1n 1995, Flynn and his then-wife Michelle Flynn (“Michelle”), acting as directors, created

Flynn, Inc. and filed a Certificate of Incorporation with the Idaho Secretary of State.

3. In 1997, Rick Silvia (“Silvia”) filed a Certificate of Assumed Business Name with the Idaho

Secretary of State for his roofing construction business, which declared that His company was

operating under the name “Gem State Roofing.”

Findings of Fact & Conclusions ofLaw - 1
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:5 In 1998, Flynn filed an Articles of Amendment t0 change Flynn, Inc. to Gem State Roofing

& Asphalt Maintenance, Inc.

5. In 1999, Michelle filed a Certificate of Assumed Business Name stating that Gem State

Roofing & Asphalt Maintenance, Inc. would do business under the name “Gem State

Roofing.”

6. In 2000, Silvia filed Articles 0f Incorporation for Gem State Roofing, Inc.

7. Since 2000, Gem State Roofing, Inc. has primarily conducted business in Blaine County,

Idaho under the name “Gem State Roofing.”

8. On May 2, 2002, the State of Idaho issued a Certificate of Registration of Trademark Service

Mark to Gem State Blaine stating the first use was November 1997 and the expiration of the

trademark was May 2, 2012. There is no evidence that the trademark has been renewed since

2012.

9. The Certificate 0f Registration shows the trademark assigned to Gem State Blaine is as

follows:

.5“ "4)”

”chm“?

10. On December 29, 2004, the State of Idaho issued a Certificate 0f Registration of Trademark

Service Mark to Gem State Boise stating that the first use 0f the trademark was in 1985 and

that the trademark would expire on December 29, 2014.

11. The Certificate of Registration showed that the Trademark assigned to Gem State Boise is as

follows:

GEM
STATE
ROOFING

Findings ofFact & Conclusions ofLaw - 2
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12. On December 1, 2014, the above trademark was assigned to UCI and renewed until

December 29, 2024.

13. There is no evidence that either party has ever obtained a registered trademark for the name

“Gem State Roofing.”

14. There are 387 businesses in Idaho using 0r that have used the name “Gem State.”

15. The “Gem State” is a well-known nickname for the State of Idaho.1

16. In 2005, following the realization that their roofing companies were operating under the same

name, the owners of Gem State Roofing, Inc. (“Gem State Blaine”) and Gem State Roofing

& Asphalt Maintenance, Inc. (“Gem State Boise”) entered into a Trademark Settlement

Agreement (“TSA”) delineating boundaries for where each company could solicit and do

business.

17. The Recitals of the Agreement state that the “parties’ names are confusingly similar to each

other and the parties provide similar services, leading to a likelihood of confusion as to

source, origin, and sponsorship of the services” and that the parties “wish to resolve this

matter without litigation by agreeing not to do business or advertise in the other’s primary

market.”

18. Under the TSA the panics agreed (in part) that:

a. Gem State Boise would not “advertise or solicit business in Blaine County, including

but not limited to by, as a non-exhaustive list of examples, telephone directory

advertising, radio or television advertising, billboards, flyers, signs, or by making any

indication, express or implied, that it performs services in Blaine County;”

l The Court takes judicial notice ofthis fact. See I.R.E. 201(b)(1) (“The court may judicially notice a fact that is not

subject to reasonable dispute because it is generally known within the trial court’s territorial jurisdiction”).

Findings of Fact & Conclusions ofLaw - 3
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b. Gem State Boise would not “perform any services in Blaine County except (i)

warranty and maintenance work and repeat customer business for the former

customers listed in paragraph 3(a),2 and (ii) work for a public entity in Idaho that is

put out for bid among qualified contractors;”

c. “If either party receives a request for work that it is prohibited from performing under

this Agreement, it will direct the person or entity requesting the work to the other

pfirty.”

19. Gem State Blaine made the same agreements above, except that they were with respect to

Ada County, Boise County, Canyon County, Elmore County, Gem County, Gooding County,

Jerome County, Twin Falls County, and Valley County.

20. In 2010, Flynn and Michelle’s marriage dissolved, and at the same time, Gem State Boise

had incurred significant tax liability.

21. In order to resolve Gem State Boise’s tax liability, the IRS directed Flynn to dissolve Gem

State Boise and start a new company with a new name.

22. In 2012, Gem State Boise was thus dissolved and Flynn created United Components

Incorporated (“UCI”), which continued to operate under the same business name, “Gem State

Roofing.”

23. Michelle has no ownership interest in UCI.

24. Since the TSA was signed, UCI (operating as Gem State Roofing) has done four roofing

projects in Blaine County, which are as follows:

a. Brashears & Sons/Shay Construction — UCI submitted multiple bids on a project

for Brashears & Sons and Shay Construction to perform roofing services for Terry

2 The customers listed in Section 3(a) include: Kelly Herara, Mrs. Lipton, and Advanced Maintenance Services.
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and Mike Higgs. UCI performed roofing services on the project and, on October 13,

201 1, was paid $17,424 for its work.

i. The client on this job specifically reached out to UCI, because they had a

positive experience working with UCI on a project located in Twin Falls, Idaho.

b. Pioneer West Property Management — UCI was paid $1,950 on July 29, 2016 for

work done in Ketchum, Idaho.

i. Pioneer West Property Management is the successor to AdVance Maintenance

Services, to which (under the TSA) Gem State Blaine was allowed to provide

roofing services.

ii. Silvia testified that Gem State Blaine also did work for Pioneer West Property

Management. He testified based on a hearsay statement that UCI had

performed “shoddy work” on this project.

c. Kerry Armstrong — UCI was paid $750 for work done in Ketchum, Idaho in 2017.

d. Animal Shelter of the Wood River Valley — UCI bid on and was awarded a contract

with McAlvain Construction, Inc. (“McAlvain”) t0 perform over $200,000 in roofing

work on the Wood River Animal Shelter.

i. As of October 201 8, McAlvain has paid UCI a total of $279,540.

ii. Flynn and Kerrie Kuhn (UCI’s Corporate Secretary) testified that UCI has

sustained at least $12,000 in losses on this project.

iii. Tracey Felix, a project manager for McAlvain, testified that McAlvain

specifically solicited and wanted UCI to do the roofing work on this project,

because it had a positive experience working with UCI 0n Shore Lodge in

McCall, Idaho.
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25.

26.

27.

28.

29.

30.

31.

32.

Since the TSA was signed, UCI (operating as Gem State Roofing) bid on at least four jobs in

Blaine County for working totaling over $100,000. However, it did not win those bids and

consequently did not receive any income or profit as a result of those bids.

UCI did not believe it was bound by the TSA because Gem State Boise was shut down as

part of the deal with the IRS.

Silvia testified that for all of the projects described in Sections 22 and 23, UCI did not refer

any of the work to him, and Gem State Blaine was qualified to do the work.

Silvia testified as to his gross revenue and profit from the years 2000 to 2018.

Silvia experienced a drop in business in 2008 and for a few years thereafier. Silvia testified

that this drop was likely due to the economic crash and to the fact that UCI was doing

business under the same name as his company in Blaine County.

However, the exhibit prepared by Silvia setting forth his gross revenue, profit, and profit

margin shows that hjs profit margin has increased overall in 18 years. In fact, in 2018, he

had the highest profit margin ever for his business at over 56%.

On July 20, 2018, Gem State Blaine filed the instant action against UCI alleging (1) breach

of contract, (2) breach of covenant of good faith and fair dealing, (3) trademark infi‘ingement,

(4) unjust enrichment} (5) preliminary injunction, and (6) permanent injunction.

This Court previously determined that UCI is a successor corporation to Gem State Boise, is

liable under the terms of the TSA, and breached the TSA by performing work in Blaine

County for clients that were not specifically excluded in the TSA. However, the Court held

that there were genuine issues of material fact as whether Gem State Blaine has incurred

damages and as to Gem State Blaine’s claims regarding trademark infringement and

injunctive relief. See Memorandum Decision and Order (filed April 26, 2019).

3
This claim has been dismissed. See Memorandum Decision and Order pp. 20—21 (filed April 26, 2019).

Findings of Fact & Conclusions ofLaw — 6

000795



STANDARD OF REVIEW

It is the province of the district judge acting as trier of fact to weigh conflicting evidence and

testimony and to judge the credibility of the witnesses. Benninger v. Derifield, 142 Idaho 486,

489, 129 P.3d 1235, 1238 (2006); I.R.C.P. 52(a). If the findings of fact are based on substantial

evidence, even if the evidence is conflicting, they will not be overturned on appeal. Id.

However, the trial court’s conclusions of law are freely reviewed to determine whether the

applicable law was conectly stated and whether the legal conclusions are sustained by the facts

found. Id.

ANALYSIS & CONCLUSIONS OF LAW

The primary issues before the Court are whether Gem State Blaine has presented sufficient

evidence regarding injunctive relief and money damages, and whether it is entitled to relief on its

claim for trademark infringement.

a. Damages

Gem State Blaine asserts that it is entitled to injunctive relief as well as $220,000 in money

damages for UCI’s breach of the TSA. Gem State Blaine asserts that its calculation 0f damages

is based on the law regarding non-competition agreements as the TSA is essentially an

agreement not to compete in the parties’ respective geographical territories.

Findings 0f Fact & Conclusions ofLaw - 7
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i. Injunction

The decision of whether to impose injunctivc relief is within the discretion of the district court.

Harris v. Cassia County, 106 Idaho 513, 517, 681 P.2d 988, 992 (1984). “The court which is to

exercise the discretion is the trial court and not the appellate court, and an appellate court will not

interfere absent a manifest abuse of discretion.” Id. “It is true that injunctions should issue only

where irreparable injury is actually threatened.” O’Boskey v. First Fed. Sav. & Loan Ass ’n of

Boise, 112 Idaho 1002, 1007, 739 P.2d 301, 306 (1987). Where the conduct causing injury has

been discontinued, the dispute is moot and the injunction should be denied. Id. However, as the

United States Supreme Court observed, the trial court must be convinced that “there is no

reasonable expectation that the wrong will be repeated.” United States v. W.T. Grant Co., 345

U.S. 629, 633 (1953) (citation omitted). Further, the burden on the defendant to make this

showing “is a heavy one.” Id. “It is the duty of the courts to beware of efforts to defeat

injunctive relief by protestations of repentence and reform, especially when abandonment seems

timed to anticipate suit, and there is probability of resumption.” United States v. Oregon State

Medical Society, 343 U.S. 326, 333 (1952).

Here, Gem State Blaine has not demonstrated that it has suffered irreparable injury by UCI’s

conduct. Instead, the evidence demonstrates that Gem State Blaine’s profit margin has overall

been increasing for the past 18 years, with a dip that coincided with the so-called “great

recession.” Gem State Blaine failed to present any evidence regarding UCI’s profits and its

corresponding losses (other than a speculative statement by Silvia that his company likely

experienced a dip due to the economy as well as UCI’s presence in Blaine County).

Findings of Fact & Conclusions ofLaw - 8
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Gem State Blaine experienced its highest profit margin just last year at over 56%. While it is

true that UCI breached the TSA by doing work for three clients that were not specifically

excluded in the TSA,4 and by bidding on certain other projects, there is no evidence that Gem

State Blaine would have gotten the same work or what its profits would have been had it been

awarded that work. Silvia testified that his company was equipped to perform the same services

on these projects. However, there is no evidence or testimony from any of these clients

(potential or otherwise) that they would have hired Gem State Blaine had UCI referred these

clients to Gem State Blaine. There is also no evidence as to what Gem State Blaine’s profit on

these projects would have been had it done the work.

There is no evidence that UCI perfonned shoddy work that has harmed Gem State Blaine’s

reputation. Instead, Silvia testified (based on hearsay) that UCI performed “shoddy wor ”
for

Prior West Propetty Management, which was a successor to a client to whom UCI was

specifically allowed to provide services under the TSA. The Court cannot find that UCI was

performing “shoddy wor ”
that harmed Gem State Blaine based on this hearsay statement.

Finally, there was no evidence that UCI has done work in Blaine County recently (other than on

the animal shelter, upon which it has sustained a loss). The evidence of work performed in

Blaine County is minimal. In over l4 years (fiom 2005 to 2019), UCI has worked on three jobs

that are in violation of the TSA, all of which stemmed from UCI’s existing client relations.

Accordingly, the Court does not find that Gem State Blaine is actually threatened by irreparable

4 The Court finds that the work for Pioneer West Property Management was permissible under the TSA, because it

was a successor to Advanced Maintenance Services.
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injury. Therefore, a permanent injunction will not be issued as Gem State Blaine has failed to

prove any actual damages fiom UCI’s conduct.

ii. Money Damages

Gem State Blaine asserts that it is entitled to damages under the damages calculation for a

violation of a non-competition agreement, and that it need only show it has lost profits and UCI

has had corresponding gains. UCI disputes that it actually breached the TSA and argues that

Gem State Blaine has not shown that it has suffered any damages as a result of its breach of the

TSA.

“A trial court’s award of general damages is reviewed under the deferential standard of clear

error.” Moeller v. Harshbarger, 118 Idaho 92, 93, 794 P.2d 1148, 1149 (Ct. App. 1990). The

findings 0f the trial court on the question of damages will not be set aside when based on

substantial and competent evidence. Idaho Falls Bonded Produce Supply Co. v. General Mills

Rest. Group, Inc., 105 Idaho 46, 49, 665 P.2d 1056, 1059 (1983).

Here, the Court finds that the TSA is essentially an anti-competition agreement and that UCI (as

the successor to Gem State Boise) breached the TSA by performing services for customers in

Blaine County that were not exceptions set forth in the TSA (see TSA 1] 3). Therefore, the Court

will apply the law regarding damages for anti—competition agreements in this case.

Findings of Fact & Conclusions of Law - 10
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The measure of damages for the breach of an anti-competition clause is the amount that the

plaintiff lost by reason of the breach, not the amount of profits made by the defendant. Dunn v.

Ward, 105 Idaho 354, 356, 670 P.2d 59, 61 (Ct. App. 1983). The measure of damages for loss of

profits is “rarely susceptible of accurate proof . . .
.” Ryska v. Anderson, 70 Idaho 207, 213, 214

P.2d 874, 876 (1950). Therefore, the law does not require “accurate proof with any degree of

mathematical certainty . . .
.” Vancil v. Anderson, 71 Idaho 95, 105, 227 P.2d 74, 80 (1951).

Damages need be proved only with a “reasonable certainty[,]” and this means “that [the]

existence of damages must be taken out of the realm of speculation.” Anderson & Nafziger v.

G.T. Newcomb, Inc., 100 Idaho 175, 182—83, 595 P.2d 709, 716—17 (1979) (citations omitted).

“The mere fact that it is difficult to arrive at [an] exact amount of damages, where it is shown

that damages resulted, does not mean that damages may not be awarded; it is for the trier-of-fact

to fix the amount.” Bumgamer v. Bumgamer, 124 Idaho 629, 640, 862 P.2d 321, 332

(Ct.App.1993) (citation omitted). The profits realized by the defendant may be considered by

the trier—of—fact, if shown to correspond with the loss of the plaintiff. Dunn, 105 Idaho at 356,

670 P.2d at 61.

The facts in this case are akin to Trilogy Network Systems v. Johnson, 144 Idaho 844, 172 P.3d

1119 (2007). In that case, Johnson was employed by Trilogy Network Systems, Inc. (“Trilogy”).

Johnson terminated his employment with Trilogy. The parties subsequently entered into an

agreement that (in part) forbade Johnson for one year from doing business with Seastrom

Manufacturing, Inc. (“Seastrom”). Johnson and Trilogy subsequently both submitted bids to

Seastrom during that one year period. Seastrom awarded the contract to Johnson. Trilogy then

sued Johnson for breach of the non-competition agreement. A court trial was held, and the trial
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court determined that although Johnson had breached the agreement, Trilogy had failed to prove

its damages with reasonable certainty. The trial court entered a judgment in favor of Trilogy, but

did not award it damages or attorney fees, and Trilogy appealed.

On appeal, the Supreme Court affirmed the trial court’s decision. The Supreme Coun found that

the trial court’s determination was supported by the record that Trilogy had failed to prove its

damages because it had failed to offer into evidence its original bid to Seastrom or any

comparison between its costs and the costs to Johnson. During the court trial, the president of

Trilogy testified that Trilogy and Johnson’s profit margins were similar. He also stated that

Trilogy would have made a comparable profit to Johnson’s profit on the Seastrom project.

Trilogy argued that stating a conclusion regarding its profit margin, without any factual support,

is enough to take the issue of damages out of the realm of speculation. The Supreme Court

disagreed and noted that the law requires more:

Trilogy failed to offer into evidence any proof of what its costs and profits would
have been had Seastrom awarded it the contract. Its only proof was conclusory

statements that Johnson and Trilogy would have made similar profits. Trilogy

failed to offer into evidence its bid to Seastrom for the software portion of the

project, which would have shown its costs and the profit margin it expected for

that portion of the bid. Although Trilogy had a list of the software Johnson

supplied Seastrom, there was no showing as to what the costs to Trilogy would
have been for the software ultimately used by Johnson to complete the proj ect. As
such, Trilogy failed to persuade the district court of any correspondence between

what its profit would have been and Johnson’s actual profit, and thus failed to

take the measure of its damages out 0f the realm of speculation. Therefore, the

district court did not err when it declined to award damages.

Id. at 847, 172 P.3d at 1122.

Similarly, here, Gem State Blaine failed to offer into evidence any proof as to What its costs and

profits would have been had it been awarded the contracts for the work for Brashears &

Findings of Fact & Conclusions ofLaw - 12
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Sons/Shay Construction, Kerry Armstrong, or the Animal Shelter. In addition, there is no

evidence before the Court as to what UCI’s profits were on these projects, other than it sustained

a $12,000 loss. There is no evidence that had Gem State Blaine been awarded the Animal

Shelter contract that it would have not sustained the same loss. Moreover, there is insufficient

proof that Gem State Blaine has lost profits during the years that UCI performed services in

Blaine County. While Gem State Blaine’s business did take a downturn during the recession, it

has since recovered and has had its highest profit margin to date in 2018. Gem State Blaine has

failed to show any correspondence between what its profits would have been and UCI’s actual

profit, and thus has failed to take the measure of its damages out of the realm of speculation. See

id. Accordingly, the Court finds that Gem State Blaine has failed to prove its damages With

reasonable certainty.

b. Trademark Infringement

Gem State Blaine claims that UCI has violated its trademark rights to the name “Gem State

,7Roofing. UCI spent much briefing and argument claiming that the logo is the trademark at

issue;5 however, Gem State Blaine has made clear that it is not alleging trademark infringement

on its logo, but rather on its use of the name, “Gem State Roofing.” Accordingly, the Court will

determine whether Gem State Blaine has a protectable trademark in the name “Gem State

Roofing,” and whether it has sustained damages from any alleged trademark infringement.

5 UCI also claimed that a name cannot be trademarked; however, that argument fails as trademarks are specifically

defined as “any word, name, symbol, or device.” LC. § 48—501(1 1).

Findings of Fact & Conclusions ofLaw - 13
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i. Protectable Trademark

Trademarks are “any word, name, symbol, or device . . . used by a person . . . to identify and

distinguish the goods of such person . . . from those manufactured or sold by others.” I.C. § 48-

501(1 1); see also 15 U.S.C. § 1127. Trademarks may be registered both federally and with a

state governmenté The federal trademark system is governed by the Lanham Act, while Idaho

provides a simpler but similar statutory scheme at Idaho Code § 48-501, et. seq.7

Registration of a trademark is not required in order to have a valid and enforceable trademark,

and an unregistered trademark can be enforced under state common law, or if it has been

registered in a State, under that State’s registration system. Matal v. Tam, 137 S. Ct. 1744,

1752—53 (2017); ZW USA, Inc. v. PWD Sys., LLC, 889 F.3d 441, 449 (8th Cir. 2018) (“The

Lanham Act protects both registered and unregistered trademarks.”). Under both state and

federal law, a trademark must be first used in connection with the sale of goods or services in

order to gain legal protection. See e.g. King’s ofBoise, Inc. v. M. H. King Co., 88 Idaho 267,

274, 398 P.2d 942, 945 (1965); Miller v. Glenn Miller Prods., Inc., 454 F.3d 975, 979 (9th Cir.

2006) (“Registration does not create a mark or confer ownership; only use in the marketplace can

establish a mark”); See Cal. Cooler, Inc. v. Loretta Winery, Ltd., 774 F.2d 1451, 1454 (9th

Cir.1985) (“[A] trademark is a common law property right that exists independently of statutory

provisions for registration”).

6 The evidence shows that both parties have registered only their logos. There is no evidence before the Court that

either party has registered the name “Gem State Roofing.” However, the Court notes that registration is not required

to have a protectable trademark.

7 “The intent of this act is to provide a system of state trademark registration and protection substantially consistent

with the federal system of trademark registration and protection under the trademark act of 1946, as amended. To
that end, the construction given the federal act should be examined as persuasive authority for interpreting and

construing this act.” I.C. § 48-518.
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Thus, in order to obtain a registered trademark, an applicant must certify that his mark is “in

use.” I.C. § 48-503(4). “Use” is defined as

the bona fide use of a mark in the ordinary course of trade, and not made merely

to reserve a right in a mark. For the purposes of this act, a mark shall be deemed
t0 be in use: (a) on goods when it is placed in any manner on the goods or other

containers or the displays associated therewith or on the tags or labels affixed

thereto, or if the nature of the goods makes such placement impracticable, then 0n

documents associated with the goods or their sale, and the goods are sold or

transported in commerce in this state; and (b) on services when it is used or

displayed in the sale or advertising of services and the services are rendered in

this state.

Here, the unrebutted evidence is that Flynn used the name “Gem State Roofing” as early as the

19805. There is insufficient evidence regarding the exact areas he did business in at that time.

Silvia did not start using the name “Gem State Roofing” in Blaine County until the late 19905.

There is insufficient evidence regarding the first use of the name “Gem State Roofing” in the

Blaine County area. However, even ifGem State Blaine was the first to use the name, the Court

finds that the name “Gem State Roofing” is not a protectable trademark as it is primarily

geographically descriptive.

Idaho Code § 48-502(2)(e) provides:

A marks by which the goods or services of any applicant for registration may be

distinguished fiom the goods or services of others shall not be registered if it:

Consists of a mark which: (i) when used on or in connection with the goods or

services of the applicant, is merely descriptive or deceptively misdescriptive of

them; or (ii) when used on or in connection with the goods or services of the

applicant is primarily geographically descriptive or deceptively misdescriptive

of them; or (iii) is primarily merely a surname, provided however, that nothing in

this subsection shall prevent the registration of a mark used by the applicant

which has become distinctive of the applicant’s goods or services. The secretary

of state may accept as evidence that the mark has become distinctive, as used on

8 “Mark” is defined as “any trademark, service mark, collective mark or certification mark entitled to registration

under this act whether registered or not.” I.C. § 48—501(7).
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or in connection with the applicant’s goods or services, proof of continuous use

thereof as a mark by the applicant in this state for the five (5) years before the

date on which the claim of distinctiveness is made[.]

(Emphasis added). Neither generic nor descriptive terms are protectable without establishing

secondary meaning. 20th Century Wear, Inc. v. Sanmark—Stardust Inc., 747 F.2d 81, 87 (2nd

Cir.l984). “A mark is descriptive if it describes: the intended purpose, function or use of the

goods; the size of the goods; the class of users of the goods; a desirable characteristic of the

goods; or the end effect upon the user.” Wynn Oil Co. v. Thomas, 839 F.2d 1183, 1190 (6th Cir.

7,

1988). If the mark “imparts information directly, it is descriptive. Anheuser—Busch, Inc. v.

Stroh Brewery C0,, 587 F.Supp. 330, 335 (E.D.Mo.1984); affirmed 750 F.2d 631 (8th Cir.l984).

The Lanham Act does not protect primarily geographically descriptive marks.

“It is plain that the congressionally established prohibition against registration of

geographical names or terms basically stems from the realization that most terms

in the vocabulary of this science are generic or descriptive. Thus, Congress has

expressly lefi accessible to all potential users those names of subdivisions of the

earth—regions, nations, counties, town, rivers, lakes, and other natural and

artificial geographical units—which could be employed to draw public attention

to the origin of a product or the situs of a business. It would obviously promote

unfair competition to proscribe for all save a single producer the name of a region

and thereby preclude other producers of the same product in the same region fiom
indicating their product’s origin.”

Burke-Parsons—Bowlby Corp. v. Appalachian Log Homes, Inc., 871 F.2d 590, 594 (6th Cir.

1989) (citing World Carpets, Inc. v. Dick Littrell ’s New World Carpets, 438 F.2d 482, 485 (5th

Cir.1971)).

Where it is determined that the mark as perceived by potential purchasers describes the

geographic origin of the goods the mark is primarily geographically descriptive. Id. (citation

omitted). If there is a possibility that the geographic term is “minor, obscure, remote or
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unconnected with the goods,” then the mark may be protectable and not precluded under the

primarily geographically descriptive category. See Nat’l Lead Co. v. Wolfe, 223 F.2d 195 (9th

Cir. 1955) (use of word “Dutch” to describe paint was not geographical or descriptive); World

Carpets, Inc. v. Dick Littrell’s New World Carpets, 438 F.2d 482, 486 (5th Cir. 1971) (use 0f

word ‘fiavorld” to describe carpets was too broad to suggest any identifiable unit or place of

origin, and was thus not geographically descriptive).

The Legislative History of the Lanham Act points out that where a logical connection can be

made between the product and the geographical term, the term is geographically descriptive.

“To illustrate, the word ‘Alaska’ would probably have no descriptive or geographical meaning

applied to bananas, but applied to canned salmon would unquestionably have a descriptive as

well as geographical meaning.” In re Nantucket, Inc., 677 F.2d 95, 107 (C.C.P.A. 1982).

Though more than a geographic name is required in order to meet the “primarily

geographically descriptive” category, there is no requirement that the challenger

to a trademark demonstrate that the area is noted for the goods in question. The
proper inquiry is “What meaning, if any, does the term convey t0 the public with

respect to the goods on which the name is used?” When a geographic name is

used 0n goods, it does not represent a single source but refers to the area in which

the goods originated. A “goods/place association” by the public is therefore

presumed.

Burke-Parsons—Bowlby Corp, 871 F.2d at 595 (citations omitted).

A trademark that is primarily geographically descriptive must have acquired secondary meaning

to invoke the protection of the Lanham Act. Id. The purpose of requiring the establishment 0f

secondary meaning is to give effect to those geographic marks which no longer cause the public

to associate the goods with a particular place but to associate the goods with a particular source.
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American Footwear Corp. v. General Footwear Co. Ltd., 609 F.2d 655 (2nd Cir.1979). The

geographical term no longer primarily denotes the geographic area, but with secondary meaning

it primarily denotes a single source for the product. Id.

Secondary meaning is proved when by a preponderance of the evidence it can be determined that

the attitude of the consuming public toward the mark denotes “a single thing coming from a

single source.” Aloe Cream Laboratories v. Milsan, Ina, 423 F.2d 845, 849 (5th Cir. 1970)

(citation omitted). Direct proof of secondary meaning is difficult to obtain. Id. Absent direct

proof, the Court must draw reasonable inferences from evidence of long—term usage, from

considerable effort and expenditure of money toward developing a reputation and good will for

the trademark. WLWC Centers, Inc. v. Winners C0rp., 563 F. Supp. 717, 723 (M.D. Tenn.

1983). Sales volume, though relevant, is not necessarily sufficient to indicate recognition of the

mark by purchasers as an indication of the source. Seabrook Foods, Inc. v. Bar—Well Foods Ltd.,

568 F.2d 1342, 1345 (U.S.C.C.P.A.1977). Advertising expense also is relevant but will not,

standing alone, establish secondary meaning. Scientific Applications v. Energy Conservation

Corp, 436 F.Supp. 354, 361 (N.D.Ga.1977). Where advertising expenditures are required to

“merely survive” in the competitive market, advertising expenditures cannot be used to prove

secondary meaning. WLWC Centers, 563 F.Supp. at 724. However, extensive advertising

which results in consumer association with a single source can establish secondary meaning.

Scott Paper Co. v. Scott’s Liquid Gold Inc., 589 F.2d 1225, 1228 (3rd Cir.1978). The duration of

use 0f the mark can establish secondary meaning where the duration is more than a relatively

short period. In WLWC Centers, the Court determined that three years was insufficient to prove

that the mark had acquired secondary meaning. WLWC Centers, 563 F.Supp. at 723.
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In Burke-Parsons-Bowlby v. Appalachian Log Homes, 871 F.2d 590 (6th Cir. 1989), the holder

of the registered trademark, “Appalachian Log Structures,” sought to enjoin a competitor’s use

of the mark, “Appalachian Log Homes.” The Sixth Circuit Court of Appeals held that the mark

was not a protectable trademark, because it was primarily geographically descriptive. The court

noted that the Appalachian region is publicly acknowledged as a distinct, identifiable region, and

the regionally descriptive term “Appalachian” is used in 132 businesses located in the

Appalachian region. Id. at 594. Appalachian Log Structures was located in Virginia, one of the

“Appalachian” states. Id. at 595. The court also held that there was insufficient evidence that

“Appalachian Log Structures” had acquired secondary meaning even though the company had

achieved $2 million in gross sales in about three years and had expended approximately

$100,000 in advertising the mark over the course of one year. The court noted that no consumer

evidence was submitted and that the evidentiary burden necessary to establish secondary

meaning is substantial. Id. at 596. Although the advertising expenditures for the mark were

relevant, there was no evidence to establish the amount as extensive or to distinguish it as

beyond that necessary to survive in the market. Id.

Here, UCI provided evidence that there are 387 currently active businesses using the words

“Gem State” in their business names. It is commonly known that “Gem State” is the nickname

for the State of Idaho. It is undisputed that Gem State Blaine provides roofing services in the

State of Idaho, or rather, the “Gem State.” There is no evidence that Gem State Blaine’s use of

the name “Gem State Roofing” has acquired secondary meaning. Accordingly, the Court

concludes that Gem State Roofing is geographically descriptive, and as such, is not a protectablc

trademark.
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ii. Damages

Even ifGem State Roofing was a protectable trademark, and Gem State Blaine had a protectable

interest in it, Gem State Blaine has failed to show it is entitled to damages under trademark law.

In a trademark infringement case, a plaintiff must prove both the fact and the amount of damage.

2 J.T. McCarthy, Trademarks and Unfair Competition § 30:27, at 511 (2d ed. 1984). Damages

are typically measured by any direct injury which a plaintiff can prove, as well as any lost profits

which the plaintiff would have earned but for the infringement. Id. at 509. Because proof of

actual damage is often difficult, a court may award damages based on defendant’s profits on the

theory of unjust enrichment. Id. at 51 1; see also Bandag, Inc. v. Al Bolser’s Tire Stores, Inc.,

750 F.2d 903, 918 (Fed. Cir. 1984). “To establish damages under the lost profits method, a

plaintiff must make a “prima facie showing of reasonably forecast profits.
”
Lindy Pen Co. v. Bic

Pen Corp., 982 F.2d 1400, 1407 (9th Cir. 1993), abrogated on other grounds by SunEarth, Inc. v.

Sun Earth Solar Power Co., 839 F.3d 1179 (9th Cir. 2016).

Trademark remedies are guided by tort law principles. 2 J.T. McCarthy, Trademarks and Unfair

Competition § 30:27, at 509 (2d ed. 1984). (“Plaintiff‘s damages should be measured by the tort

standard under which the infringer—tortfeasor is liable for all injuries caused to plaintiff by the

wrongful act . . . .”). As a general rule, damages which result from a tort must be established

with reasonable certainty. Dan B. Dobbs, Remedies § 3.3, at 151 (1973). The Supreme Court

has held that “[d]amages are not rendered uncertain because they cannot be calculated with

absolute exactness,” yet, a reasonable basis for computation must exist. Eastman Kodak Co. v.
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Southern Photo Materials Co., 273 U.S. 359, 379, 47 (1927). Many courts have denied a

monetary award in infringement cases when damages are remote and speculative. See generally

Foxtrap, Inc. v. Foxtrap, Inc., 671 F.2d 636, 642 (D.C.Cir.1982) (“any award based on plaintiff’s

damages requires some showing of actual loss”); Bumdy Corp. v. Teledyne Industries, Inc., 584

F.Supp. 656, 664 (D.C.Conn.) (“no assessment of damages is authorized if it is not based on

actually proven damages.”), aff‘d 748 F.2d 767 (2d Cir.l984); Invicta Plastics (USA) Ltd. v.

Mego Corp., 523 F.Supp. 619, 624 (S.D.N.Y.1981) (“damages will not be awarded in the

absence of credible evidence demonstrating injury to the plaintiff from defendant’s sales.”);

Vuitton et Fils, S.A. v. Crown Handbags, 492 F.Supp. 1071, 1077 (S.D.N.Y.1979) (“The

discretionary award of either damages or profits assumes an evidentiary basis on which to rest

such an award. Without such a basis there can be no recovery”), aff’d mem., 622 F.2d 577 (2d

Cir. 1 980).

For the reasons set forth in Section (a)(ii) above, the Court concludes that Gem State Blaine has

failed to demonstrate injury as a result of UCI’s work in Blaine County. Gem State Blaine failed

to provide any evidence as to UCI’s profits and its corresponding losses. Instead, the only

evidence was that UCI sustained a $12,000 loss on the Animal Shelter project and that Gem

State Blaine experienced a dip in business that coincided with the economic crash. There is no

evidence as to what Gem State Blaine’s profits would have been had it been awarded the jobs

UCI completed. As such, the Court finds that any damages are remote and speculative.

Accordingly, Gem State Blaine is not entitled to damages on its trademark infringement claim.
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CONCLUSION

For the reasons set forth herein, the Court concludes that although UCI breached the TSA, Gem

State Blaine has failed to show damages for its breach of contract and trademark infringement

claims. The Court finds that neither party prevailed, and thus, neither party is entitled to attorney

fees. Accordingly, the Court will enter a declaratory judgment that UCI breached the TSA, but

Gem State Blaine is not entitled to collect damages or attorney fees.

IT IS SO ORDERED.

Signed: 9/17/2019 04:29 PM

SAMUEL A. HOAC‘AND Date

District Judge
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CERTIFICATE OF MAILING

_

Signed: 9/17/2019 04:50 PM
. .

I hereby certlfy that on
,

I served a true and correct copy of the w1th1n

instrument to:

Mr. Ryan McFarland, Esq.

rvan@mcfarlandritter.com

Ms. Terri Pickens Manweiler, Esq.

Ms. Shannon Pearson, Esq.

terri@nickenslawboise.com

shannon@pickenslawboise.com

Phil McGrane
Clerk of the District Court

By
Depu Court Clerk
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Terri Pickens Manweiler, ISB No. 5828
Abigail McCleery, ISB N0. 11000

PICKENS LAW, P.A.

398 s. 9th Street, Suite 240

P.O. Box 915

Boise, Idaho 83701-0915

Telephone: 208.954.5090

Facsimile: 208.954.5099

terri@pickenslawboise.com

abigail®pickenslawboise.com

Attorneysfor Defendant—Respondent

Electronically Filed

10/15/2019 11:58 AM
Fourth Judicial District, Ada County
Phil McGrane, Clerk of the Court

By: Lusina Heiskari, Deputy Clerk

IN THE DISTRICT COURT OF THE FOURT JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

GEM STATE ROOFING,
INCORPORATED

Plaintiff—Appellant,

VS.

UNITED COMPONENTS,
INCORPORATED dba GEM STATE
ROOFING

Defendant — Respondent.

Case No. CV01-18—13437

DEFENDANT-RESPONDENT’S
REQUEST TO INCLUDE
ADDITIONAL DOCUMENTS ON
APPEAL

TO: THE ABOVE-NAMED APPELLANT, Gem State Roofing Incorporated, AND ITS

ATTORNEY, McFarland Ritter PLLC.,P.O. Box 1335 Meridian, ID 83683, AND THE
CLERK OF THE ABOVE ENTITLED COURT

NOTICE IS HEREBY GIVEN THAT United Components Incorporated dba Gem State

Roofing (“Respondent”) by and through its counsel of record, hereby requests pursuant t0 Rule

19 of the Idaho Appellate Rules, the inclusion of the following material in the clerk’s record in

addition to that required t0 be included by the Idaho Appellate Rules and the Notice of Appeal

and Notice of Cross-Appeal.

1. Respondent requests the following documents be included in the clerk’s record
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in addition to those requested by Plaintiff- Appellant:

DATE DOCUMENT

1. 02/ 1 3/20 1 9 Motion for Summary Judgment

2. 02/13/2019 Memorandum in Support of Motion for Summary Judgment

3. 02/13/2019 Declaration of Jeffrey Flynn in Support of Defendant’s Cross

Motion for Summary Judgment

4. 02/13/2019 Declaration of Terri Pickens Manweiler in Support of Defendant’s

Cross Motion for Summary Judgment

5. 03/05/2019 Defendant’s Objection t0 Plaintiff’ s Motion t0 Compel
6. 03/05/2019 Declaration 0f Terri Pickens Manweiler in Support of Defendant’s

Objection t0 Plaintiff’ s Motion to Compel
7. 03/05/2019 Opposition to Plaintiff s Motion for Partial Summary Judgment

8. 03/05/2019 Supplemental Declaration of Jeffery Flynn

9. 03/05/2019 Supplemental Declaration of Terri Pickens Manweiler

10. 03/1 1/2019 Reply in Further Support of Defendant’s Cross Motion for Summary
Judgment

11. 03/12/2019 Motion t0 Strike Affidavit of Rick Silvia in Support 0f Reply in

Support 0f Plaintiff” s Motion for Partial Summary Judgment

12. 05/30/2019 Motion for Sanctions — Gem State

13. 05/30/2019 Memorandum In Support 0f Motions for Sanctions — Gem State

14. 05/30/2019 Affidavit is Support 0f Motion ofRyan T. McFarland

15. 06/ 1 1/2019 Objection t0 Motion for Sanctions

16. 06/24/2019 Motion for Reconsideration and Protective Order

17. 06/24/2019 Memorandum In Support of Motion for Reconsideration

18. 06/24/2019 Declaration of Terri Pickens Manweiler in Support of Motion

19. 06/24/2019 Declaration of Kerrie Kuhn in Support 0f Motion

20. 07/01/2019 Order Resetting Defendant’s Motion for Reconsideration

21. 0/7/02/2019 Plaintiff” s Memorandum in Opposition to Motion to Reconsider

22. 07/02/2019 Affidavit of Ryan T. McFarland in Support of Opposition

23. 07/03/2019 Motion for Protective Order

24. 07/03/2019 Memorandum In Support 0f Motion for Protective Order

25. 07/03/2019 Declaration of Terri Pickens Manweiler in Support of Motion for

Protective Order

26. 07/08/2019 Plaintiffs Memorandum in Opposition t0 Defendant’s Motion for

Protective Order Regarding Third Party Subpoenas

27. 07/08/2019 Affidavit of Ryan McFarland in Support ofGem State Roofing,
Inc.’s Opposition to Defendant’s Motion for Protective Order

Regarding Third Party Subpoenas

28. 07/ 1 1/20 1 9 Protective Order

29. 07/1 6/20 1 9 Plaintiff s Trial Brief

30. 07/16/2019 Defendant’s Trial Brief

3 1. 07/1 6/20 1 9 Request for Judicial Notice

32. 09/19/2019 Motion for Costs and Attomeys’ Fees
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33. 09/19/2019 Memorandum in Support 0f Motion for Costs and Attorney Fees

34. 09/09/2019 Affidavit of Terri Pickens In Support ofMemorandum
35. 09/24/2019 Motion for Attorneys” Fees and Costs

36. 09/24/2019 Memorandum in Support of Motion for Costs and Attorney Fees

37. 09/24/2019 Affidavit 0f Ryan McFarland in Support 0fMemorandum
38. 09/24/2019 Plaintiff” s Opposition to Defendant’s Motion for Attorney’s Fees

and Costs

39. 09/26/2019 Affidavit of Terri Pickens Manweiler re: Objection to Plaintiff s

Motion for Attomeys’ Fees and Costs

40. 09/26/2019 Reply in Further Support of Defendant’s Motion for Costs and

Attorneys’ Fees

41. 10/02/2019 Reply in Support of Plaintiff” s Motion for Attorneys’ Fees

42. 10/02/2019 Affidavit of Ryan McFarland in Further Support ofMemo
43. 10/02/2019 Affidavit of Lori Hickman in Support ofMemo

2. Respondent requests the following documents, charts, or pictures admitted as

exhibits be copied and sent to the Supreme Court:

Bates Number/ Stipulated

Description
Deposition Trial

Exhibit Exhibit

Number Number
Gem State-Blaine Certificate 0fAssumed Business Name for DEF 000029 2

“Gem State Roofing” dated 8/12/97

Gem State-Boise Certificate 0fAssumed Business Name for DEF 000030 3

“Gem State Roofing” dated 7/19/99

Gem State-Blaine Corrected Application for Registration of DEF 0022- 4

Trademark-Service mark dated 4/8/02 for “Gem State 0023
Roofing” Trademark

Gem State-Blaine Certificate Registration 0f Trademark- DEF0021 5

Service mark dated 5/2/02 for “Gem State Roofing”
Trademark

Gem State-Boise Certificate Registration of Trademark- DEF0018 6

Service mark dated 12/29/04 for “Gem State Roofing”
Trademark

Articles of Incorporation of United Components, J. Flynn Dep. 13

Incorporated dated 10/25/11 Exh. 20

UCI Transactions Detail Report for Pioneer West Property DEF 00097 20

Management (Blaine County customer)

UCI Transaction Details Report for Kerry Armstrong (Blaine DEF 00109 27

County customer)

Cease and Desist Letter from McFarland Ritter to UCI dates DEF 00010- 43

6/22/ 1 8 0001 1

Certificate of Incorporated of Flynn Inc. DEF 0032-34 48
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Articles 0fAmendment changing Flynn Inc. t0 Gem State DEF 0036 49

Roofing and Asphalt Maintenance

Articles of Incorporation ofGem State Roofing Inc. DEF00040 50

Application for Registration of Trademark Service Mark DEF 00026-27 51

Certificate Registration of Trademark service Mark DEF 00025 52

Application for Renewal Registration 0f Trademark Service DEF 00081 53

Mark
Certificate Renewal Registration 0f Trademark Service Mark DEF 00080 54

Estimate — Kerry Armstrong DEF 00107- 55

1 08

3. Respondent requests that all other documents, charts or pictures that were admitted as

exhibits during trial not yet listed be copied and sent to the Supreme Court.

4. Respondent further requests that additional transcripts be produced with the Clerk’s

Record 0n appeal as follows:

03/19/2019 Transcripts from the Motion t0 Compel Hearing

06/09/2019 Transcripts from the Motion for Sanctions Hearing

07/09/2019 Transcripts for Motion for Reconsideration Hearing

5. Respondent obj ects t0 Appellant’s requests that the “Plaintiff s Proposed Exhibit

Numbers 104-1 1 1” be sent t0 the Supreme Court to be included in the appeal record, as

they were not admitted into evidence and thus are inappropriate t0 include.

Those documents 104-1 11 objected t0 are entitled as follows:

104: Affidavit of Rick Silvia in Support of Plaintiff’s Motion for Sanctions

Under Idaho Rule of Civil Procedure 37(b) filed 5/30/19

105: Affidavit 0f Rick Silvia in Support 0f Plaintiff” s Motion for Partial

Summary Judgment filed 2/6/19

106: Affidavit 0f Rick Silvia in Support 0f Plaintiff” s Motion for Partial

Summary Judgment filed 2/6/2019

107: Specimens ofGem State- Blaine “Gem State Roofing” Trademark

108 Specimens 0fGem State-Blain “Gem State Roofing” general use 0fmark

RESPONDENT’S REQUEST TO INCLUDE ADDITIONAL DOCUMENTS ON APPEAL 4
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- 109: Google search results for “United Components Inc. Idaho” performed

7/ 12/19

- Transcript of Deposition of Jeffery Flynn taken December 12/19/2018

- Transcript 0f Deposition 0f Jeffery Flynn taken 12/20/2018

6. I certify that a copy of this request was served upon the Clerk 0f the District Court and

upon all parties required to be served.

DATED: October 15, 20 1 9.

PICKENS LAW, P.A.

By /s/ Terri Pickens Manweiler
Terri Pickens Manweiler, Of the Firm

Attorneysfor Defendant—Respondent.

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on October 15, 2019, a true and correct copy 0f the foregoing

document was served as follows:

Ryan T. McFarland D First Class Mail

McFarland Ritter PLLC D Facsimile 208.895. 1270

P.O. Box 1335 D Hand delivery

Meridian, Idaho 83680 M Email/iCourts — ryan@mcfarlandritter.com

Attorneysfor PlaintszAppellant

/s/ Terri Pickens Manweiler

Terri Pickens Manweiler

RESPONDENT’S REQUEST TO INCLUDE ADDITIONAL DOCUMENTS ON APPEAL 5
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR ADA COUNTY

GEM STATE ROOFING, INCORPORATED,
Plaintiff, Case No. CV01-18-13437

VS.

ORDER RE: ATTORNEY FEES AND
UNITED COMPONENTS, COSTS
INCORPORATED, dba GEM STATE
ROOFING,

Defendant.

THIS MATTER comes before the Court 0n the Defendant’s Motion for Costs and Attorney Fees,

filed through counsel 0n September 19, 2019, and the Plaintiffs Motion for Attorney Fees and

Costs, filed through counsel 0n September 24, 2019. A hearing was held 0n November 12, 2019,

and the matter was taken under advisement. For the reasons set forth herein, both Motions are

DENIED.

BACKGROUND

Plaintiff filed this action against Defendant t0 enforce a Trademark Settlement Agreement

(“TSA”). One of the most vigorously disputed issues was Whether the Defendant was bound by

the TSA as a successor to the company that entered into the TSA.

Both parties filed cross Motions for Summary Judgment, and 0n April 26, 2019, the Court

entered a Memorandum Decision and Order, in which both parties prevailed in part and did not

prevail in part. The Court held that United Components Incorporated (“UCI” 0r “Defendant”)

Order Re: Attorney Fees and Costs - 1

12/13/2019 12:53:26

Hoskins, Janet

Filed:

Fourth Judicial District, Ada County

Phil McGrane, Clerk of the Court

By: Deputy Clerk -

000818



Order Re: Attorney Fees and Costs - 2 

was a successor corporation to Gem State Roofing & Asphalt Maintenance, Inc. (“Gem State 

Boise”) and was liable under the terms of the TSA.  The Court further held that UCI breached 

the TSA by performing work in Blaine County for clients that were not specifically excluded in 

the TSA.  However, the Court held that there were genuine issues of material fact as to whether 

Gem State Roofing, Incorporated (“Gem State Blaine” or “Plaintiff”) had incurred damages and 

as to Gem State Blaine’s claims regarding trademark infringement and injunctive relief.   

 

Following a court trial, this Court held that Gem State Blaine proved that UCI breached the TSA, 

but failed to prove its damages.  See Findings of Fact and Conclusions of Law (filed Sept. 17, 

2019).  On September 17, 2019, the Court entered a Judgment, which also provided that neither 

party is entitled to attorney fees. 

 

Both parties timely filed Motions for Costs and Attorney Fees.  UCI contends it is the prevailing 

party because it avoided liability, Gem State Blaine claimed over $200,000 in damages and was 

awarded nothing, and finally, it made an offer of judgment to Gem State Blaine that was 

rejected.  

 

Gem State Blaine concedes that there was no prevailing party in this case; however, it asserts it is 

entitled to costs and attorney fees under Idaho Rules of Civil Procedure 37(a)(5), 37(b)(2)(C), 

and 37(c)(2), for having to file a Motion to Compel discovery, UCI’s failure to comply with the 

Order to Compel, and UCI’s failure to admit certain requests for admissions that were later 

stipulated to and found as facts in this Court’s Findings and Conclusions of Law.    
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ANALYSIS 

 

1. Prevailing Parties 

 

Costs and attorney fees are only awardable to the prevailing party or parties in an action.  Idaho 

Rule of Civil Procedure 54(d)(1)(A) provides that “costs are allowed as a matter of right to the 

prevailing party or parties, unless otherwise ordered by the court.”  “In any civil action the court 

may award reasonable attorney fees, including paralegal fees, to the prevailing party or parties as 

defined in Rule 54(d)(1)(B), when provided for by any statute or contract.”  I.R.C.P. 54(e)(1).   

In determining which party to an action is a prevailing party and entitled to costs, 
the trial court must, in its sound discretion, consider the final judgment or result of 
the action in relation to the relief sought by the respective parties. The trial court 
may determine that a party to an action prevailed in part and did not prevail in 
part, and on so finding may apportion the costs between and among the parties in 
a fair and equitable manner after considering all of the issues and claims involved 
in the action and the resulting judgment or judgments obtained. 
 

I.R.C.P. 54(d)(1)(B).   It is within the trial court’s discretion to determine which party to the 

action is the prevailing party.  See id.; Jorgensen v. Coppedge, 148 Idaho 536, 538, 224 P.3d 

1125, 1127 (2010).  In making the determination, the Court considers, “(a) the final judgment or 

result obtained in the action in relation to the relief sought by the respective parties; (b) whether 

there were multiple claims or issues between the parties; and (c) the extent to which each of the 

parties prevailed on each of the issues or claims.”  Chadderdon v. King, 104 Idaho 406, 411, 659 

P.2d 160, 165 (Ct. App. 1983).  “[O]ffers of settlement, including offers of judgment, should be 

considered in determining the final judgment or result of the action in relation to the relief 

sought.”  Zenner v. Holcomb, 147 Idaho 444, 449, 210 P.3d 552, 557 (2009).  However, the 
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Supreme Court has “cautioned that they should not be the only, or even most significant, factor 

in the trial court’s prevailing party analysis.”  Id.   

 

“[T]he prevailing party question is examined and determined from an overall view, not a claim-

by-claim analysis.”  Credit Suisse AG v. Teufel Nursery, Inc., 156 Idaho 189, 203, 321 P.3d 739, 

753 (2014) (citation omitted).  The party moving for attorney fees bears the burden of showing 

that the standards for such an award have been met.  Cunningham v. Waford, 131 Idaho 841, 

844, 965 P.2d 201, 204 (Ct. App. 1998).   

 

A defendant’s dismissal with prejudice from an action is “the most favorable outcome that could 

possibly be achieved.”  Daisy Mfg. Co. v. Paintball Sports, Inc., 134 Idaho 259, 262, 999 P.2d 

914, 917 (Ct. App. 2000) abrogated on other grounds by BECO Const. Co. v. J-U-B Engineers 

Inc., 149 Idaho 294, 233 P.3d 1216 (2010).  In Daisy Manufacturing Company, the Court 

specifically noted the plaintiff did not obtain any benefit from the litigation in finding that the 

defendant was the prevailing party.  Id.   

 

Here, UCI was not dismissed from the action.  Rather, the Court found that Gem State Blaine 

proved that UCI was liable under the TSA and breached the TSA, but that it failed to prove its 

damages.  UCI vigorously contested both whether it was bound by the TSA and whether it 

breached the TSA.  UCI continued to contest adverse findings against it at the court trial even 

after the Court held that it was liable and breached the TSA on summary judgment.  See 

Memorandum Decision and Order (filed April 26, 2019).  UCI ultimately avoided a monetary 
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judgment only because Gem State Blaine could not show its damages to a degree of reasonable 

certainty.   

 

As set forth in this Court’s Findings of Fact and Conclusions of Law, the facts in this case were 

akin to Trilogy Network Systems v. Johnson, 144 Idaho 844, 172 P.3d 1119 (2007).  In that case, 

following a court trial, the trial court determined that the plaintiff proved that the defendant 

breached the non-compete agreement, but had failed to prove its damages.  The trial court held 

that there was no prevailing party, and the Supreme Court affirmed,  

Here, the district court correctly perceived the issue as one of discretion (it cited 
to I.R.C.P. 54(d)(1)(B)). It also acted consistently with the legal standards. Rule 
54 directs courts to consider who the prevailing party is in relation to the relief 
sought by each party. Here, Trilogy sought as damages the profits Johnson 
obtained, and Johnson sought to have his breach excused because of a unilateral 
mistake. The court noted this and considered the relief sought when determining 
whether to award attorney fees. Finally, it reached its decision through the 
exercise of reason. Therefore, we affirm the decision to have each party bear its 
own costs and fees. 
 

Id. at 847–48, 172 P.3d at 1122–23.  Similarly, here, UCI consistently maintained and argued 

that it did not breach the TSA.  UCI failed at that argument.  Gem State Blaine prevailed in 

proving that UCI breached the TSA, but UCI prevailed in avoiding a monetary judgment.  

Accordingly, both parties prevailed and did not prevail in certain respects.   

 

In Mountain Rest. Corp. v. ParkCenter Mall Assocs., 122 Idaho 261, 269, 833 P.2d 119, 127 (Ct. 

App. 1992), the Court of Appeals upheld a trial court’s determination that no party prevailed 

where the plaintiff succeeded in establishing a breach of contract, but did not prove that the 

breach was material and thus was not granted rescission.  In addition, the defendant sought 

damages for breach of a lease agreement, and the district court granted the defendant partial 
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relief as to rental payments for when the plaintiff occupied the space.  The trial court denied 

prospective relief, because it found the defendant failed to mitigate damages.  In addition, the 

Court of Appeals upheld the trial court’s refusal to award the defendant costs under Idaho Rule 

of Civil Procedure 68, pertaining to offers of judgment.  Prior to trial, the defendant offered to 

allow judgment to be taken against it in the amount of $10,000.  “The district court ruled that 

because of the difficulty in comparing the offer of judgment with the judgment finally rendered 

in the case that Rule 68 did not mandate an award of costs.”  Id.   

The issue presented is whether the district court correctly concluded that because 
of the structure of the offer it was not possible to ascertain whether the offer is 
more favorable than the judgment. We believe that the district court’s order 
denying costs was correct. There was extensive testimony and exhibits at trial 
concerning the value of various trade fixtures owned by Mountain Restaurant, and 
their value was at least $20,000, with evidence in the record of values in excess of 
that amount. The offer of judgment might have actually resulted in a net loss to 
Mountain of over $10,000. The judgment required Mountain Restaurant to pay 
$12,023.00 in back rent, but given the difficulty of evaluating the trade fixtures, 
we cannot determine whether the award of back rent actually exceeds the net 
monetary loss from the offer of judgment. Accordingly, the district court’s order 
denying ParkCenter its claimed Rule 68 costs is affirmed. 
 

Id. 

 

Similarly, here, UCI urges the Court to consider the $5,000 offer of judgment pursuant to Rule 

68 that it made to Gem State Blaine prior to trial.  Rule 68 provides in relevant part as follows: 

(1) Claims for Monetary Damages. In cases involving claims for monetary 
damages, any costs under Rule 54(d)(1) awarded against the offeree must be 
based upon a comparison of the offer and the “adjusted award.” 

(A) Adjusted Award Definition. The adjusted award is defined as: 
(i) the verdict in addition to, 
(ii) the offeree’s costs under Rule 54(d)(1) incurred before service 
of the offer of judgment and, 
(iii) any attorney fees under Rule 54(e)(1) incurred before service 
of the offer of judgment. Provided, in contingent fee cases where 
attorney fees are awardable under Rule 54(e)(1), the court will pro 
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rate the offeree’s attorney fees to determine the amount incurred

before the offer ofjudgment in reaching the adjusted award.

(B) Adjusted Award Less than Offer. If the adjusted award obtained by the

offeree is less than the offer, then:

(i) the offeree must pay those costs of the offeror as allowed under

Rule 54(d)(1), incurred after the making of the offer;

(ii) the offeror must pay those costs of the offeree, as allowed

under Rule 54(d)(1), incurred before the making of the offer; and

(iii) the offeror is not be liable for costs and attorney fees 0f the

offereee awardable under Rules 54(d)(1) and 54(e)(1) incurred

after the making of the offer.

(C) Adjusted Award More than Offer. If the adjusted award obtained by
the offeree is more than the offer, the offeror must pay those costs, as

allowed under Rule 54(d)(1), incurred by the offeree both before and after

the making 0f the offer.

(D) Judgment to be Entered. After a comparison of the offer and the

adjusted award, in appropriate cases, the district court must order an

amount Which either the offeror 0r the offeree must ultimately pay
separate and apart from the amount owed under the verdict. A total

judgment must be entered taking into account both the verdict and the

involved costs.

Rule 54(d)(1) specifies that costs are allowed as a matter 0f right t0 the prevailing party 0r

parties. Here, the Court concludes that neither party prevailed, 0r at least, that each party

prevailed and did not prevail in part. Because Gem State Blaine did not prevail on its claim for

damages, Rule 68 does not apply. However, Zenner v. Holcomb instructs that even if Rule 68

does not apply, the Court must consider an offer of judgment in its prevailing party analysis.1

An offer ofjudgment is defined generally as “[a] settlement offer by one party to allow a specified

judgment to be taken against the party.” Black’s Law Dictionary 1114 (8th ed.2004). In Delta Air

Lines, Inc. v. August, 450 U.S. 346, 351 (1981), the United States Supreme Court held “the plain

language 0f Rule 68 confines its effect [to cases] in Which the plaintiff has obtained a judgment for

an amount less favorable than the defendant’s settlement offer.” This Court has also held that

“[Rule 68] applies only to offers made by the defendant and only to judgments obtained by the

plaintiff.” Jones v. Berezay, 120 Idaho 332, 334, 815 P.2d 1072, 1074 (1991). Thus, Rule 68 is a

rule of procedure that places a special burden 0n prevailing plaintiffs t0 whom a settlement offer is

made t0 show that they are entitled t0 costs. Ireland, 123 Idaho at 961, 855 P.2d at 46. Rule 68

does not govern an offer ofjudgment if it is not made by a defendant and if the offer is not more
favorable than the judgment obtained by the plaintiff. Even though Milton made an offer of

judgment in Ireland, Rule 68 was inapplicable since Marlene did not prevail. Accordingly, the

trial court was not prohibited from considering Milton’s offer of judgment as a factor in its

prevailing party analysis for an award 0f attorney fees. In fact, the trial court was required to

Order Re: Attorney Fees and Costs - 7
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Even considering the offer ofjudgment in the prevailing party analysis, the Court still finds that

UCI is not the prevailing party. In Viewing the case as a Whole, both parties prevailed in part and

did not prevail in part. Accordingly, even though the UCI made an offer of judgment prior to

trial, the Court finds that neither party prevailed.

2. Discovery Sanctions

Gem State Blaine seeks an award of attorney fees and costs under Idaho Rules 0f Civil Procedure

37(a)(5), 37(b)(2)(C), and 37(c)(2). Early in the litigation, Gem State Blaine served UCI With

discovery requests regarding its business dealings in Blaine County for nine years. UCI

produced about a hundred pages 0f discovery. Gem State Blaine believed that the response

appeared deficient 0n its face, given the dearth of emails produced. Accordingly, it served third

party subpoenas 0n various clients with whom UCI had done business. Although only a few

responded, Gem State Blaine received many documents that were not previously produced by

UCI (apparently a good portion of the documents were also from Valley County work that was

not relevant t0 this suit). Gem State Blaine then deposed Jeffrey Flynn Who made reference t0

documents that were not previously produced. Thereafter, Gem State Blaine filed a Motion to

Compel. A few days before the hearing, UCI produced over one thousand documents. UCI

maintained that although it produced a lot of documents, the vast majority was not relevant t0 the

instant suit and it had n0 other responsive documents. UCI also maintained that various items of

consider the offer ofjudgment under Rule 54(d)(1)(B) since Rule 68 was inapplicable. Therefore,

we overrule the Court’s holding in Ireland in so far as it holds that an offer ofjudgment may not

be used t0 support a trial court’s determination of prevailing party status for the purpose 0f

awarding attorney fees.

Zenner
,
147 Idaho at 450, 210 P.3d at 558.

Order Re: Attorney Fees and Costs - 8
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discovery were not relevant because it was not bound by the TSA.  At the hearing on the Motion 

to Compel, the Court granted the Motion and advised that UCI was ordered to respond to the 

extent it had not already done so.  The Court advised that if UCI maintained the position that 

there was nothing relevant left to produce and Gem State Blaine ultimately was able to prove 

otherwise, then the Court would be more inclined to award fees and sanctions to Gem State 

Blaine.   

 

About two months later, Gem State Blaine filed a Motion for Sanctions pursuant to Idaho Rule 

of Civil Procedure 37(b).  It asserted that UCI failed to comply with the Court’s previous order 

granting the motion to compel.  Gem State Blaine conceded that it appeared UCI produced all of 

the invoices and estimates that were produced by third parties in response to subpoenas; 

however, it argued that UCI produced no email communications, except as concerning the 

Animal Shelter Project.  UCI argued that it produced everything it had to Gem State Blaine.  It 

maintained that its business practice was to delete emails after a job was complete and that the 

Animal Shelter Project was the only ongoing project.  The Court initially granted the motion for 

sanctions, but then it later granted UCI’s motion for reconsideration on the issue.  Ultimately, the 

Court ordered that Gem State Blaine could submit third party subpoenas to relevant email service 

providers (Google and AOL) to attempt to uncover any relevant emails that UCI may have in 

connection to the instant litigation.  No such documents were uncovered, because Google and 

AOL refused to comply with the subpoenas.   

 

At trial, Kerrie Kuhn, who testified on behalf of UCI, stated under oath that nothing was deleted 

after the instant litigation commenced and that the only reason that the emails relating to the 
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Animal Shelter were produced is because it is an ongoing project.  She testified that UCI’s 

practice is to delete emails once a job is complete.   

 

Idaho Rule of Civil Procedure 37(a)(5) provides that attorney fees and reasonable expenses must 

be paid by the party whose conduct necessitated the motion to compel, under the following 

circumstances: 

(A) If the Motion Is Granted (or Discovery Is Provided After Filing). If the 
motion [to compel discovery] is granted, or if the requested discovery is provided 
after the motion was filed, the court must, after giving an opportunity to be heard, 
require the party or deponent whose conduct necessitated the motion, the party or 
attorney advising that conduct, or both to pay the movant’s reasonable expenses 
incurred in making the motion, including attorney’s fees. But the court must not 
order this payment if: 
(i) the movant filed the motion before attempting in good faith to obtain the 
disclosure or discovery without court action; 
(ii) the opposing party’s nondisclosure, response, or objection was substantially 
justified; or 
(iii) other circumstances make an award of expenses unjust. 

 

Idaho Rule of Civil Procedure Rule 37(b)(2)(C) provides for the payment of expenses when a 

party fails to comply with a court order: 

Instead of or in addition to the orders above, the court must order the disobedient 
party, the attorney advising that party, or both to pay the reasonable expenses, 
including attorney’s fees, caused by the failure, unless the failure was 
substantially justified or other circumstances make an award of expenses unjust. 

 

Here, the Court concludes that UCI’s objections and failure to produce documents were 

substantially justified and other circumstances make an award of expenses unjust.  In viewing the 

litigation as a whole, UCI consistently maintained it had nothing more to produce.  Gem State 

Blaine was not able to uncover any additional documents pertinent to its claims.  There is no 

evidence that UCI deleted emails or hid any relevant documents or other evidence of foul play.  
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Instead, Kuhn’s unrebutted testimony was that it was UCI’s business practice to delete emails 

once a job is complete.  In addition, to the extent that UCI initially withheld documents in 

relation to its argument that it was not bound by the TSA, UCI was substantially justified in that 

regard.  UCI vigorously (and in good faith) disputed its liability under the TSA.  It was not until 

the Court issued its Memorandum Decision and Order on April 26, 2019 finding that UCI was 

bound by the TSA that such fact became the law of the case.  Likewise, UCI did not admit to 

various Rule 36 requests for admission based on its contention that it was not bound by the TSA.  

The Court finds that UCI had a good reason for its failure to admit based on its defense strategy.  

Accordingly, the Court will not award sanctions.   

 

 CONCLUSION 

 

For the reasons contained herein, both parties’ Motions for attorney fees and costs are DENIED.   

 

IT IS SO ORDERED. 

 
 
 
_______________________________________________________________________________ 
SAMUEL A. HOAGLAND      Date 
District Judge 

Signed: 12/13/2019 11:23 AM
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CERTIFICATE 0F MAILING

I hereby certify that on
,

I served a true and correct copy 0f the within

instrument to:

Mr. Ryan McFarland, Esq.

rvan@mcfarlandritter.com

Ms. Terri Pickens Manweiler, Esq.

terri@pickenslawboise.com

Phil McGrane
Clerk of the District Court

By
Deputy Court Clerk
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Signed: 12/13/2019 12:53 PM
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McFarland Ritter PLLC 
Ryan T. McFarland, ISB No. 7347 
P.O. Box 1335 
Meridian, ID 83680 
Telephone: 208.895.1 291 
Facsimile: 208.895.1270 
Email: ryan@mcfarlandritter.com 

Attorneys for Plaintiff-Appellant 

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 

OF THE ST A TE OF IDAHO, IN AND FOR THE COUNTY OF ADA 

GEM STATE ROOFING, IN CORPORA TED, ) 

Plaintiff-Appellant, 

vs. 

UNITED COMPONENTS, 
IN CORPORA TED dba GEM ST A TE 
ROOFING, 

Defendant-Respondent. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

----------- ----

Case No. CV0l-18-1 3437 

AMENDED NOTICE OF APPEAL 

TO: THE ABOVE NAMED RESPONDENT United Components, Incorporated dba Gem State 

Roofing, AND THE PARTY'S ATTORNEYS, Pickens Cozakos, P.A., 398 S. 9th Street, Suite 

240, Boise, Idaho 83701 AND THE CLERK OF THE ABOVE ENTITLED COURT. 

NOTICE IS HEREBY GIVEN THAT: 

1. The above named appellant Gem State Roofing, Incorporated ("Plaintiff') appeals 

against the above named respondent to the Idaho Supreme Court from the Judgment (herein, the 

"Judgment") entered in the above entitled action on the 17th day of September, 2019, the 

Honorable Judge Samuel A. Hoagland presiding. A copy of the Judgment being appealed is 

AMENDED NOTICE OF APPEAL - l 

Electronically Filed
12/17/2019 4:12 PM
Fourth Judicial District, Ada County
Phil McGrane, Clerk of the Court
By: Laurie Johnson, Deputy Clerk

McFarland Ritter PLLC
Ryan T. McFarland, ISB No. 7347

P.O. Box 1335

Meridian, ID 83680

Telephone: 208.895‘1291

Facsimile: 208.895.1270

Email: ryan@mcfarlandritter.c0m

Attorneys for Plaintiff-Appellant

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

ROOFING,

Defendant-Respondent.

GEM STATE ROOFING, INCORPORATED,)
) Case No. CV01-18-13437

Plaintiff—Appellant, )

) AMENDED NOTICE OF APPEAL
vs. )

)

UNITED COMPONENTS, )

INCORPORATED dba GEM STATE )

)

)

)

)

TO: THE ABOVE NAMED RESPONDENT United Components, Incorporated dba Gem State

Roofing, AND THE PARTY'S ATTORNEYS, Pickens Cozakos, P.A., 398 S. 9‘“ Street, Suite

240, Boise, Idaho 83701 AND THE CLERK OF THE ABOVE ENTITLED COURT.

NOTICE IS HEREBY GIVEN THAT:

1. The above named appellant Gem State Roofing, Incorporated (“Plaintiff”) appeals

against the above named respondent t0 the Idaho Supreme Court from the Judgment (herein, the

“Judgment”) entered in the above entitled action on the 17m day 0f September, 2019, the

Honorable Judge Samuel A. Hoagland presiding. A copy of the Judgment being appealed is
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attached to this notice, along with the Findings of Fact & Conclusions of Law on which the 

Judgment is based. 

This Amended Notice is filed to make clear that Plaintiff-Appellant is also appealing the 

District Court's Order Re: Attorney Fees and Costs, entered December 13, 2019, which date was 

more than two months after Plaintiffs-Appellant's Notice of Appeal was initially filed. A copy 

of the Order Re: Attorney Fees and Costs is attached hereto, and additional documents to be 

included in the clerk's record, necessitated by the appeal of the Order Re: Attorney Fees and 

Costs, are highlighted below. No additional transcript, beyond the transcript requested in the 

initial Notice of Appeal, is requested. 

2. That the party has a right to appeal to the Idaho Supreme Court, and the Judgment 

described in paragraph 1 above is appealable pursuant to Rule 1 I (a)( l ) I.A.R. 

3. A preliminary statement of the issues on appeal which the appellant then intends 

to assert in the appeal; provided, any such list of issues on appeal shall not prevent the appellant 

from asserting other issues on appeal is as follows: 

- Did the District Court's decision to not grant injunctive relief to Plaintiff for 
Defendant's contract breach, thereby nullifying the non-compete agreement, constitute 
an abuse of discretion? 

- Did the District Court err in finding that the injury-causing behavior has been 
discontinued, and on that basis refusing to enter injunctive relief? 

- Should the Court enjoin "minimal" contract-breaching, injury-causing behavior? 

- Is Plaintiffs profit margin inelevant to the question of whether Plaintiff has lost profits? 

- Is Defendant's violation of the contractual obligation to refer work to Plaintiff sufficient 
evidence that Plaintiff "would have gotten the ... work" that Defendant did to justify 
an award of damages to Plaintiff? 

- Car1 Plaintiff prove a right to money damages without producing the testimony of 
customers allegedly lost as a result of Defendant's wrongful conduct? 

- Are money damages recoverable from "minimal," contract-breaching, injury-causing 
behavior? 

AMENDED NOTICE OF APPEAL - 2 

attached to this notice, along with the Findings of Fact & Conclusions of Law on which the

Judgment is based.

This Amended Notice is filed to make clear that Plaintiff-Appellant is also appealing the

District Court’s Order Re: Attorney Fees and Costs, entered December 13, 2019, which date was

more than two months after Plaintiff s-Appellant’s Notice of Appeal was initially filed. A copy

of the Order Re: Attorney Fees and Costs is attached hereto, and additional documents to be

included in the clerk’s record, necessitated by the appeal of the Order Re: Attorney Fees and

Costs, are highlighted below. No additional transcript, beyond the transcript requested in the

initial Notice of Appeal, is requested.

2. That the party has a right to appeal to the Idaho Supreme Court, and the Judgment

described in paragraph 1 above is appealable pursuant to Rule 11(a)(1) I.A.R.

3. A preliminary statement of the issues on appeal which the appellant then intends

to assert in the appeal; provided, any such list of issues on appeal shall not prevent the appellant

from asserting other issues on appeal is as follows:

- Did the District Court’s decision to not grant injunctive relief to Plaintiff for

Defendant’s contract breach, thereby nullifying the non-compete agreement, constitute

an abuse of discretion?

- Did the District Court err in finding that the injury-causing behavior has been

discontinued, and on that basis refusing to enter injunctive relief?

- Should the Court enjoin “minimal” contract-breaching, injury-causing behavior?

- Is Plaintiff’s profit margin irrelevant to the question of whether Plaintiff has lost profits?

- Is Defendant’s violation of the contractual obligation t0 refer work to Plaintiff sufficient

evidence that Plaintiff “would have gotten the . . . work” that Defendant did to justify

an award of damages to Plaintiff?

- Can Plaintiff prove a right to money damages without producing the testimony of

customers allegedly lost as a result of Defendant’s wrongful conduct?

- Are money damages recoverable from “minimal,” contract-breaching, injury-causing

behavior?
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- Is Plaintiff entitled to recover damages, even though it cannot prove what its costs and 
profits would have been had Defendant not breached the non-compete agreement? 

- Can Plaintiff acquire a protectable common law trademark in Blaine County for the 
GEM STATE ROOFING mark that is prior in right to any claim of Defendant, despite 
the geographically descriptive "Gem State"? 

- Did the District Court err under Idaho Rule of Civi l Procedure 37(a)(5) in denying 
Plaintiffs request for attorneys' fees and costs, while otherwise granting Plaintiffs 
Motion to Compel? 

- Should the District Court have sanctioned Defendant for discovery violations by the 
relatively light and efficient sanction of making an inference that Plaintiff would have 
obtained the Blaine County work that Defendant wrongfully obtained, instead of 
requiring Plaintiff to incur the cost and time of copying Defendant's email accounts and 
issuing subpoenas to third parties for deleted emails? 

- Did the District Court err under Idaho Rule of Civi l Procedure 37(b)(2)(C) in denying 
Plaintiffs request for attorneys' fees and costs, while otherwise granting Plaintiffs 
Motion for Sanctions? 

- Did the District Court err under Idaho Rule of Civil Procedure 37(c)(2) in denying 
Plaintiffs request for attorneys' fees and costs incurred on proving matters that 
Defendant should have admitted? 

4. No order sealing all or any portion of the record has been entered. 

5. The appellant requests the preparation of the following portion of the reporter' s 

transcript in both hard copy and electronic format: the entirety of the court trial, which took place 

on August 5, 2019. 

6. The appellant requests the following documents to be included in the clerk's 

(agency's) record in addition to those automatically included under Rule 28, I.A.R.: 

Affidavit of Ryan T. McFarland in Support of Motion to Compel, filed 
January 28, 2019. 

Affidavit of Rick Silvia in Support of Plaintiffs Memorandum in Opposition 
to Defendant's Cross Motion for Summary Judgment, filed February 28, 
2019. 

Affidavit of Ryan T. McFarland in Support of Reply in Support of Plaintiffs 
Motion to Compel, filed March 13, 2019. 

Order Granting Plaintiffs Motion to Compel, entered by the Court on March 
25, 2019. 

Amended Order Granting Plaintiffs Motion to Compel, entered by the Court 
on April 3, 2019. 
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- Is Plaintiff entitled to recover damages, even though it cannot prove what its costs and

profits would have been had Defendant not breached the non-compete agreement?

- Can Plaintiff acquire a protectable common law trademark in Blaine County for the

GEM STATE ROOFING mark that is prior in right to any claim of Defendant, despite

the geographically descriptive “Gem State”?

- Did the District Court err under Idaho Rule of Civil Procedure 37(a)(5) in denying

Plaintiff‘s request for attorneys’ fees and costs, while otherwise granting Plaintiff‘s

Motion to Compel?

- Should the District Court have sanctioned Defendant for discovery violations by the

relatively light and efficient sanction of making an inference that Plaintiff would have

obtained the Blaine County work that Defendant wrongfully obtained, instead of

requiring Plaintiff to incur the cost and time of copying Defendant’s email accounts and

issuing subpoenas to third parties for deleted emails?

- Did the District Court err under Idaho Rule of Civil Procedure 37(b)(2)(C) in denying

Plaintiff’s request for attorneys’ fees and costs, while otherwise granting Plaintiff‘s

Motion for Sanctions?

- Did the District Court err under Idaho Rule of Civil Procedure 37(c)(2) in denying

Plaintiff’s request for attorneys’ fees and costs incurred on proving matters that

Defendant should have admitted?

4. No order sealing all or any portion of the record has been entered.

5. The appellant requests the preparation of the following portion of the reporter’s

transcript in both hard copy and electronic format: the entirety of the court trial, which took place

on August 5, 2019.

6. The appellant requests the following documents to be included in the clerk's

(agency's) record in addition to those automatically included under Rule 28, I.A.R.:

- Affidavit of Ryan T. McFarland in Support of Motion to Compel, filed

January 28, 2019.

- Affidavit of Rick Silvia in Support of Plaintiff‘s Memorandum in Opposition

to Defendant’s Cross Motion for Summary Judgment, filed February 28,

2019.

- Affidavit of Ryan T. McFarland in Support of Reply in Support of Plaintiff’s

Motion to Compel, filed March 13, 2019.

- Order Granting Plaintiff’s Motion to Compel, entered by the Court on March

25, 2019.

- Amended Order Granting Plaintiff‘s Motion to Compel, entered by the Court

on April 3, 2019.
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- Memorandum Decision and Order, entered by the Court 0n April 26, 2019.

— The Affidavit of Rick Silvia in Support of Plaintiff‘s Motion for Sanctions

Under Idaho Rule of Civil Procedure 37(b), filed on May 30, 2019.

- Reply in Support 0f Motion for Sanctions Under Idaho Rule 0f Civil

Procedure 37(b), filed on June 17, 2019.

- Corrected Affidavit of Ryan T. McFarland in Support 0f Motion for Sanctions

Under Idaho Rule 0f Civil Procedure 37(b), filed June l7, 2019.

- Order Granting Plaintiff‘s Motion for Sanctions, entered by the Court on June

24, 2019.

- The Court’s Order, entered July 1], 201 9.

- The Stipulation Re: Undisputed Facts, filed 0n July 19, 2019.

- Findings of Fact & Conclusions 0f Law filed by the Court on September 17,

2019.

- The Judgment entered by the Court on September 17, 2019.

- Affidavit ofRyan T. McFarland in Support 0fMemorandum of Costs and

Attomeys’ Fees, filed on September 24, 2019.

- Memorandum of Costs and Attorneys’ Fees, filed 0n September 24, 2019.

- Affidavit of Ryan McFarland in Further Support of Memorandum of Costs

and Attorneys’ Fees, filed on October 2, 2019.

- Affidavit of Lori Hickman in Support 0f Plaintiff’s Memorandum 0f Costs

and Attorneys’ Fees, filed on October 2, 2019.

- Order Re: Attorney Fees and Costs entered by the Court on December 13,

2019.

7. The appellant requests the following documents, charts, 0r pictures offered 0r

admitted as exhibits to be cepied and sent to the Supreme Court:

Bates

Blaine County dated 6/20/11

‘

Plaintiff’s Stipulated
Number/ .

r

D .
t. D .t. Proposed Trlal“mp '0“ ems} 3°“ Exhibit Exhibit

Exhlblt Number Number
Number

Trademark Settlement Agreement
J'

123$”
gep'

1

Gem State-Boise Estimate for roofing job in

Blaine County dated 9/3 0/1 0
DEF 00086 7

Gem State-Boise Estimate for roofingjob in
. DEF 00087

Blame County dated 9/3 0/1 O
7

8

Gem State-B01se Estlmate for roofing Job 1n
DEF 00038 9
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Bates
Plaintiff’s Stipulated

Number/ .

. . . . Proposed Trlal
Description Deposntlon

Exhibit Exhibit
Exhibit Number Number
Number

Gem State-Boise Estimate for roofing job in

Blaine County dated 7/12/ 11
DEF 00089 10

Gem State-Boise Estimate for roofing job in

Blaine County dated 7/ 1 2/11
DEF 00090 11

Gem State—Boise Invoice for roofingjob in Blaine J. Flynn Dep.
12

County dated 8/30/11 Exh- 18

UCI Cancellation or Amendment of Certificate of

Assumed Business Name for “Gem State Roofing”
J'
Féifinzaen 14

dated 10/26/1 l

'

Application for Registration of Assignment of

Trademark-Service Mark of “Gem State Roofing” J. Flynn Dep.
1 5

Trademark from Gem State-Boise to UCI dated Exh» 30

12/1/14

Certificate of Assignment Registration of

Trademark-Service Mark from Gem State-Boise to DEF 000074 16

UCI dated 12/1/14

UCI Estimate for asphalt job in Blaine County DEF 00092—
17

dated 5/5/16 00093

UCI Estimate for roofing job in Blaine County DEF 00094-
18

dated 6/13/16 00095

UCI Invoice for roofing job in Blaine County J. Flynn Dep.
19

dated 7/29/16 Exh. 34

UCI Estimate for roofing job in Blaine County DEF 00098-
21

dated 8/17/16 00100

UCI Invoice for asphalt job in Blaine County

dated 8/1 7/1 6
DEF 0°05 22

UCI Estimate for asphalt job in Blaine County DEF 00102-
23

dated 8/1 7/16 00l03

UCI Estimate for roofing job in Blaine County DEF 00104—
24

dated 2/15/17 00'05

UCI Estimate for roofing job in Blaine County
dated 12/5/17

DEF 00”” 25

UCI Invoice for roofing job in Blaine County J. Flynn Dep.
26

dated 12/5/17 Exh. 44

McAlvain email t0 UCI inquiring about “Hailey

Idaho Roofing Work?” dated 1/17/1 8
DEF 000714 28

UCI Estimate for roofing job in Blaine County DEF 001 lO—
29

dated 5/25/1 8 001 11

Email from Tracey Felix to Kerrie Kuhn
J Fl D

requesting bid to do roofing job for Wood River
' ynn BP' 30

Valley Animal Shelter
Exh. 49

AMENDED NOTICE OF APPEAL — 5
000834



Bates
Plaintiff’s Stipulated

Number/ .

Description Deposition
Proposed Trial

. . Exhibit Exhibit
Exhibit

Number Number
Number

McAlvain Construction Subcontract Agreement
J Fl D

with UCI for roofingjob for Wood River Valley
'

EQHSIep' 31

Animal Shelter dated 2/1 6/ 1 8
'

UCI Invoice dated 3/7/1 8 outlining work to be
J Fl D

performed for Wood River Valley Animal Shelter
'

nyfinflep‘ 32

roofing job
'

UCI Transactions Detail Report for McAlvain
. . F 01 1"

Constmctlon (Blame County customer)
DE 0 J 33

Change Order #1 for McAlvain/UCI Subcontract Agreement
J'

FElifinsnsp' 34

UCI Invoice dated 3/20/1 8 for additional roofing
J F1 D

work performed on Wood River Valley Animal
'

Eifinssep' 35

Shelter per Change Order #1
I

Email from Kerrie Kuhn regarding McAlvain roofing project J. Flynn Dep.
36

confusion between Gem State-Blaine and UCI Exh. 66

UCI Invoice dated 3/20/ I 8 for additional roofing work

performed on Wood River Valley Animal Shelter per DEF 000660 37
Change Order #l

Change Order #2 for McAlvain/UCI Subcontract Agreement

dated 4/17/18
DEF 000588 38

UCI Invoice for additional roofing work performed on Wood
J Fl n De

River Valley Animal Shelter per Change Order #2 dated
'

Eyhn57
p'

39
4/1 1/18

x '

Change Order #4 for McAlvain/UCI Subcontract Agreement J. Flynn Dep.
40

dated 6/25/1 8 Exh. 6|

Change Order #5 for McAlvain/UCI Subcontract Agreement

dated 8/22/18
DEF 001039 41

dCallt:ggge/31l'c;er
#6 for McAlvam/UCI Subcontract Agreement

DEF 0001 32 42

UCI Invoice for additional roofing work

performed on Wood River Valley Animal Shelter DEF 001 12 45

dated 9/27/1 8

UCI Estimate for additional roofing work
performed on Wood River Valley Animal Shelter DEF 000727 46

dated 11/19/18

UCI Subcontractor Application for Payment to DEF 000133-
47

McAlvain dated 1/28/19 000134

Affidavit of Rick Silvia in Support of Plaintiff’s

Motion for Sanctions Under Idaho Rule of Civil n/a 104

Procedure 37(b) filed 5/3 0/19

Affidavit of Rick Silvia in Support of Reply in

Support 0f Plaintiff‘s Motion for Partial Summary n/a 105

Judgment filed 3/1 1/19
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Bates
Plaintiff’s Stipulated

Number/ .

Description Deposition
Proposed Trial

. . Exhibit Exhibit
Exhlblt

Number Number
Number

Affidavit of Rick Silvia in Support 0f Plaintiff‘s
n/a 1 06

Motion for Partial Summary Judgment filed 2/6/19

Specimens ofGem State-Blaine “Gem State
” n/a 107

Roofing trademark

Specimens ofGem State-Blaine “Gem State
g,

n/a 108
Roofing general use of mark.

Google search results for “United Components
n/a 1 09

Inc. Idaho” performed 7/ 1 2/1 9

Transcript of Deposition of Jeffery Flynn taken
n/a 11 O

December 19, 201 8.

Transcript of Deposition of Michelle Flynn taken
n/a 111

December 20, 201 8.

8. I certify:

(a) That a copy of this notice of appeal has been served on each reporter of whom

a transcript has been requested as named below at the address set out below:

Christy Olesek

7581 W. Hathaway Lane

Garden City, Idaho 83714

(b) That the clerk 0f the district court 0r administrative agency has been paid the

estimated fee for preparation of the reporter's transcript.

(c) That the estimated fee for preparation of the clerk's record has been paid.

(d) That the appellate filing fee has been paid.

(e) That service has been made upon all parties required to be served pursuant to

Rule 20.

k

DATED THIS
i
[bday ofDecemfir 2019.

By“
R McFarland, ISB No. 7347

A omeys for Plaintiff-Appellant
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this \ 1m day of December 2019, l caused to be sewed a

true copy of the foregoing AMENDED NOTICE OF APPEAL by the method indicated below,

and addressed to each of the following:

PICKENS COZAKOS, P.A. D U.S. Mail, Postage Prepaid

Terri Pickens Manweiler U Hand DCIivered

Shannon Pearson D overnight Mail

D E-mail:
398 S. 9th Street, Suite 240

.
D T lecopy:

Eggs, ID 83701 fiom
tem@pickenslawboise.com

shannon@pickenslawboise.com

RTa/r. McFarland
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Filed: 09/17/2019 16:50:50

Fourth Judicial District, Ada County

Phil McGrane, Clerk ofthe Court

By: Deputy Clerk — Hoskins, Janet

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR ADA COUNTY

GEM STATE ROOFING, INCORPORATED,
Plaintiff, Case No. CV01-18-13437

vs.

JUDGMENT
UNITED COMPONENTS,
INCORPORATED, dba GEM STATE
ROOFING,

Defendant.

___-,. WW?#1UDGmN:r_1sENTERED As FOLLOWS:

Defendant United Components, Inc., dba Gem State Roofing, breached the Trademark

Settlement Agreement. However, Plaintiff Gem State Roofing, Inc. has failed to prove its

damages and is thus not entitled to collect any damages. Neither party is entitled to attorney

fees.

IT IS SO ORDERED.

Signed: 9/1 7/201 9 04:29 PM

SAMUEL A. HOA *ND Date

District Judge

Judgment - 1
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CERTIFICATE OF MAILING

Signed: 9/1 7/2019 04:50 PM

I hereby certify that on , I served a true and correct copy of the Within

instrument t0:

Mr. Ryan McFarland, Esq.

gan@mcfarlandritter.com

Ms. Terri Pickens Manweiler, Esq.

Ms. Shannon Pearson, Esq.

terri@pickenslawboise.com

shannon@g' ickenslawboisesom

Phil McGrane
Clerk of the District CouIt

331% '__ fflmgseonm x

De u C rtCl k =...2p t” °“ er
mnlcm g;

Rotsmé I-r’rj
'3

r? ---------

ix
qt:

Judgment - 2
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Filed: 09/17/2019 16:50:27

Fourth Judicial District. Ada County

Phil McGrane. Clerk ofthe Court

By: Deputy Clerk - Hoskins, Janet

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR ADA COUNTY

GEM STATE ROOFING, INCORPORATED,
I

Plaintiff, Case No. CVOI—l 8-13437

vs.

FINDINGS OF FACT & CONCLUSIONS OF

UNITED COMPONENTS, LAW
INCORPORATED, dba GEM STATE
ROOFING,

Defendant.

THIS MATTER came before the Court on a court trial held on August 5, 2019. For the reasons

contained herein, the Court finds that although Defendant United Components, Inc. breached the

TradeifiQk SefilemenijA—‘greeméfif:iPlaintiff Gem State Roofing, Inc. has failed to prove

damages, and is thus not entitled to damages or attorney fees.

FINDINGS OF FACT

1. Jeffrey Flynn (“Flynn”) started a roofing company in the early 19803 in Nampa, Idaho, Which

he called Gem State Roofing. Flynn moved to Boise in 1987 and added asphalt maintenance

to his roofing business.

2. In 1995, Flynn and his then-wife Michelle Flynn (“Michelle”), acting as directors, created

Flynn, Inc. and filed a Certificate of Incorporation with the Idaho Secretary of State.

3. In 1997, Rick Silvia (“Silvia”) filed a Certificate 0f Assumed Business Name With the Idaho

Secretary of State for his roofing construction business, which declared that His company was

operating under the name “Gem State Roofing.”

Findings of Fact & Conclusions ofLaw - 1
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.°°

. In 1998, Flynn filed an Articles of Amendment to change Flynn, Inc. to Gem State Roofing

& Asphalt Maintenance, Inc.

In 1999, Michelle filed a Certificate of Assumed Business Name stating that Gem State

Roofing & Asphalt Maintenance, Inc. would do business under the name “Gem State

Roofing.”

In 2000, Silvia filed Articles of Incorporation for Gem State Roofing, Inc.

Since 2000, Gem State Roofing, Inc. has primarily conducted business in Blaine County,

Idaho under the name “Gem State Roofing.”

On May 2, 2002, the State of Idaho issued a Certificate of Registration 0f Trademark Service

Mark to Gem State Blaine stating the first use was November 1997 and the expiration of the

trademark was May 2, 2012. There is no evidence, that the trademark has been renewed since

2012.

The Certificate of Registration shows the trademark assigned to Gem State Blaine is as

follows:

3f
av“ ‘4

mmsfs’

10. On December 29, 2004, the State of Idaho issued a Certificate of Registration of Trademark

Service Mark to Gem State Boise stating that the first use 0f the trademark was in 1985 and

that the trademark would expire on December 29, 2014.

11. The Certificate of Registration showed that the ‘l‘rademark assigned to Gem State Boise is as

follows:

GEMMmROOFING
Findings of Fact & Conclusions of Law - 2
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12.

13.

14.

15.

16.

17.

18.

On December 1, 2014, the above trademark was assigned to UCI and renewed until

December 29, 2024.

There is no evidence that either party has ever obtained a registered trademark for the name

“Gem State Roofing.”

There are 387 businesses in Idaho using or that have used the name “Gem State.”

The “Gem State” is a well-known nickname for the State of Idaho.1

In 2005, following the realization that their roofing companies were operating under the same

name, the owners of Gem State Roofing, Inc. (“Gem State Blaine”) and Gem State Roofing

& Asphalt Maintenance, Inc. (“Gem State Boise”) entered into a Trademark Settlement

Agreement (“TSA”) delineating boundaries for where each company could solicit and do

business. __ _

The Recitals of the Agreement state that the “parties’ names are confusingly similar to each

other and the parties provide similar services, leading to a likelihood of confusion as to

source, origin, and sponsorship of the services” and that the parties “wish to resolve this

matter without litigation by agreeing not to do business or advertise in the other’s primary

market.”

Under the TSA the parties agreed (in part) that:

a. Gem State Boise would not “advertise or solicit business in Blaine County, including

but not limited to by, as a non-exhaustive list 0f examples, telephone directory

advertising, radio or television advertising, billboards, flyers, signs, or by making any

indication, express or implied, that it performs services in Blaine County;”

l The Court takesjudicial notice of this fact. See IRE. 201(b)(1) (“The court mayjudicialiy notice a fact that is not

subject to reasonable dispute because it is generally known within the trial court’s territorial jurisdiction.").

Findings of Fact & Conclusions ofLaw - 3
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b. Gem State Boise would not “perform any services in Blaine County except (i)

warranty and maintenance work and repeat customer business for the former

customers listed in paragraph 3(a),2 and (ii) work for a public entity in Idaho that is

put out for bid among qualified contractors;”

c. “If either party receives a request for work that it is prohibited from performing under

this Agreement, it will direct the person or entity requesting the work to the other

plarty.”

19. Gem State Blaine made the same agreements above, except that they were with respect to

Ada County, Boise County, Canyon County, Elmore County, Gem County, Gooding County,

Jerome County, Twin Falls County, and Valley County.

,7Ag__2fl.km_2fllfl,flym_ind Michellg’s marriage dissolved, and at the same time, Gem State Boise

had incurred significant tax liability.

21. In order to resolve Gem State Boise’s tax liability, the IRS directed Flynn to dissolve Gem

State Boise and start a new company With a new name.

22. In 2012, Gem State Boise was thus dissolved and Flynn created United Components

Incorporated (“UCI”), which continued to operate under the same business name, “Gem State

Roofing.”

23. Michelle has no ownership interest in UCI.

24. Since the TSA was signed, UCI (operating as Gem State Roofing) has done four roofing

projects in Blaine County, which are as follows:

a. Brashears & Sons/Shay Construction — UCI submitted multiple bids on a project

for Brashears & Sons and Shay Construction to perform roofing services for Terry

2 The customers listed in Scction 3(a) include: Kelly Herara, Mrs. Lipton, and Advanced Maintenance Services.
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and Mike Higgs. UCI performed roofing services on the project and, 0n October 13,

201 1, was paid $17,424 for its work.

i. The client on this job specifically reached out t0 UCI, because they had a

positive experience working with UCI 0n a project located in Twin Falls, Idaho.

b. Pioneer West Property Management — UCI was paid $1,950 on July 29, 2016 for

work done in Ketchum, Idaho.

i. Pioneer West Property Management is the successor to AdVance Maintenance

Services, to which (under the TSA) Gem State Blaine was allowed t0 provide

roofing services.

ii. Silvia testified that Gem State Blaine also did work for Pioneer West Property

Managementfi,,He_testifi,ed,,based on a hearsay statement that UCI had

performed “shoddy work” on this project.

c. Kerry Armstrong — UCI was paid $750 for work done in Ketchum, Idaho in 2017.

d. Animal Shelter 0f the Wood River Valley — UCI bid on and was awarded a contract

with McAlvain Construction, Inc. (“McAlvain”) to perform over $200,000 in roofing

work on the Wood River Animal Shelter.

i. As of October 2018, McAlvain has paid UCI a total of $279,540.

ii. Flynn and Kerrie Kuhn (UCI’s Corporate Secretary) testified that UCI has

sustained at least $12,000 in losses on this project.

iii. Tracey Felix, a project manager for McAlvain, testified that McAlvain

specifically solicited and wanted UCI to do the roofing work on this project,

because it had a positive experience working with UCI 0n Shore Lodge in

McCall, Idaho.

Findings ofFact & Conclusions of Law - 5
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25.

26.

27.

28.

29.

30.

31.

32.

Since the TSA was signed, UCI (operating as Gem State Roofing) bid on at least four jobs in

Blaine County for working totaling over $100,000. However, it did not win those bids and

consequently did not receive any income or profit as a result of those bids.

UCI did not believe it was bound by the TSA because Gem State Boise was shut down as

part of the deal with the IRS.

Silvia testified that for all of the projects described in Sections 22 and 23, UCI did not refer

any of the work to him, and Gem State Blaine was qualified to do the work.

Silvia testified as to his gross revenue and profit fiom the years 2000 to 2018.

Silvia experienced a drop in business in 2008 and for a few years thereafter. Silvia testified

that this drop was likely due to the economic crash and to the fact that UCI was doing

business under the same name as his company in Blaine County.

However, the exhibit prepared by Silvia setting forth his gross revenue, profit, and profit

margin shows that his profit margin has increased overall in 18 years. In fact, in 2018, he

had the highest profit margin ever for his business at over 56%.

On July 20, 2018, Gem State Blaine filed the instant action against UCI alleging (1) breach

of contract, (2) breach of covenant 0f good faith and fair dealing, (3) trademark infringement,

(4) unjust enrichmentf (5) preliminary injunction, and (6) permanent injunction.

This Court previously determined that UCI is a successor corporation to Gem State Boise, is

liable under the terms 0f the TSA, and breached the TSA by performing work in Blaine

County for clients that were not specifically excluded in the TSA. However, the Court held

that there were genuine issues of material fact as whether Gem State Blaine has incurred

damages and as to Gem State Blaine’s claims regarding trademark infi'ingement and

injunctive relief. See Memorandum Decision and Order (filed April 26, 201 9).

3
This claim has been dismissed. See Memorandum Decision and Order pp. 20—21 (filed April 26, 2019).
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STANDARD OF REVIEW

It is the province of the district judge acting as trier 0f fact to weigh conflicting evidence and

testimony and to judge the credibility of the witnesses. Benninger v. Derifield, 142 Idaho 486,

489, 129 P.3d 1235, 1238 (2006); I.R.C.P. 52(a). If the findings of fact are based on Substantial

evidence, even if the evidence is conflicting, they will not be overturned on appeal. Id.

However, the trial court’s conclusions of law are freely reviewed to determine whether the

applicable law was correctly stated and whether the legal conclusions are sustained by the facts

found. Id.

ANALYSIS & CONCLUSIONSQF LAW

The primary issues before the Court are Whether Gem State Blaine has presented sufficient

evidence regarding injunctive relief and money damages, and whether it is entitled t0 relief 0n its

claim for trademark infringement.

a. Damages

Gem State Blaine asserts that it is entitled to injunctive relief as well as $220,000 in money

damages for UCI’s breach of the TSA. Gem State Blaine asserts that its calculation of damages

is based on the law regarding non-competition agreements as the TSA is essentially an

agreement not to compete in the parties’ respective geographical territories.

Findings of Fact & Conclusions ofLaw - 7
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i. Injunction

The decision of whether to impose injunctive relief is within the discretion of the district court.

Harris v. Cassia County, 106 Idaho 513, 517, 681 P.2d 988, 992 (1984). “The court which is t0

exercise the discretion is the trial court and not the appellate court, and an appellate court will not

interfere absent a manifest abuse of discretion.” Id. “It is true that injunctions should issue only

Where irreparable injury is actually threatened.” O’Boskey v. First Fed. Sav. & Loan Ass’n 0f

Boise, 112 Idaho 1002, 1007, 739 P.2d 301, 306 (1987). Where the conduct causing injury has

been discontinued, the dispute is moot and the injunction should be denied. Id. However, as the

United States Supreme Court observed, the trial court must be convinced that “there is no

reasonable expectation that the wrong Will be repeated.”
7 United States v. W.T. Grant Co., 345

U.S. 629, 633 (1953) (citation omitted). Further, the burden on the defendant to make this

showing “is a heavy one.” Id. “It is the duty of the courts t0 beware of efforts to defeat

injunctive relief by protestations of repentence and reform, especially when abandonment seems

timed to anticipate suit, and there is probability of resumption.” United States v. Oregon State

Medical Society, 343 U.S. 326, 333 (1952).

Here, Gem State Blaine has not demonstrated that it has suffered irreparable injury by UCI’s

conduct. Instead, the evidence demonstrates that Gem State Blaine’s profit margin has overall

been increasing for the past l8 years, with a dip that coincided with the so—called “great

recession.” Gem State Blaine failed to present any evidence regarding UCI’s profits and its

corresponding losses (other than a speculative statement by Silvia that his company likely

experienced a dip due to the economy as well as UCI’s presence in Blaine County).
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Gem State Blaine experienced its highest profit margin just last year at over 56%. While it is

true that UCI breached the TSA by doing work for three clients that were not specifically

excluded in the TSA,4 and by bidding on certain other projects, there is no evidence that Gem

State Blaine would have gotten the same work or what its profits would have been had it been

awarded that work. Silvia testified that his company was equipped to perform the same services

on these projects. However, there is no evidence or testimony from any of these clients

(potential or otherwise) that they would have hired Gem State Blaine had UCI referred these

clients to Gem State Blaine. There is also no evidence as to what Gem State Blaine’s profit on

these projects would have been had it done the work.

There is no evidence that UCI performed shoddy work that has harmed Gem State Blaine’s

reputation. Instead, Silvia testified (based on hearsay) that UCI performed “shoddy work” for

Prior West Property Management, which was a successor to a client to whom UCI was

specifically allowed to provide services under the TSA. The Court cannot find that UCI was

performing “shoddy wor ”
that harmed Gem State Blaine based on this hearsay statement.

Finally, there was no evidence that UCI has done work in Blaine County recently (other than 0n

the animal shelter, upon which it has sustained a loss). The evidence of work performed in

Blaine County is minimal. In over 14 years (fiom 2005 to 2019), UCI has worked on three jobs

that are in Violation of the TSA, all of which stemmed from UCI’s existing client relations.

Accordingly, the Court does not find that Gem State Blaine is actually threatened by irreparable

4 The Court finds that the work for Pioneer West Property Management was permissible under the TSA, because it

was a successor to Advanced Maintenance Services.
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injury. Therefore, a permanent injunction will not be issued as Gem State Blaine has failed to

prove any actual damages fi‘om UCI’s conduct.

ii. Money Damages

Gem State Blaine asserts that it is entitled to damages under the damages calculation for a

violation of a non-competition agreement, and that it need only show it has lost profits and UCI

has had corresponding gains. UCI disputes that it actually breached the TSA and argues that

Gem State Blaine has not shown that it has suffered any damages as a result of its breach 0f the

TSA.

“A trial court’s award of general damages is reviewed under the deferential standard of clear

error.” Moeller v. Harshbarger, 118 Idaho 92, 93, 794 P.2d 1148, 1149 (Ct. App. 1990). The

findings 0f the trial court on the question of damages will not be set aside when based 0n

substantial and competent evidence. Idaho Falls Bonded Produce Supply Co. v. General Mills

Rest. Group, Inc., 105 Idaho 46, 49, 665 P.2d 1056, 1059 (1983).

Here, the Coun finds that the TSA is essentially an anti—competition agreement and that UCI (as

the successor to Gem State Boise) breached the TSA by performing services for customers in

Blaine County that were not exceptions set forth in the TSA (see TSA 1] 3). Therefore, the Court

will apply the law regarding damages for anti-competition agreements in this case.
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The measure of damages for the breach of an anti-competition clause is the amount that the

plaintiff lost by reason of the breach, not the amount of profits made by the defendant. Dunn v.

Ward, 105 Idaho 354, 356, 670 P.2d 59, 61 (Ct. App. 1983). The measure of damages for loss of

profits is “rarely susceptible of accurate proof . . .

.” Ryska v. Anderson, 70 Idaho 207, 213, 214

P.2d 874, 876 (1950). Therefore, the law does not require “accurate proof with any degree of

mathematical certainty . . .
.” Vancil v. Anderson, 71 Idaho 95, 105, 227 P.2d 74, 80 (1951).

Damages need be proved only with a “reasonable certainty[,]” and this means “that [the]

existence of damages must be taken out of the realm of speculation.” Anderson & Nafziger v.

GT. Newcomb, Ina, 100 Idaho 175, 182—83, 595 P.2d 709, 716—17 (1979) (citations omitted).

“The mere fact that it is difficult to arrive at [an] exact amount 0f damages, where it is shown

1h: Irier-Qf-fact
that damages resulted, does not mean that damages may not beawardeciLitiswfox

to fix the amount.” Bumgamer v. Bumgarner, 124 Idaho 629, 640, 862 P.2d 321, 332

(Ct.App.1993) (citation omitted). The profits realized by the defendant may be considered by

the trier-of—fact, if shown to correspond with the loss of the plaintiff. Dunn, 105 Idaho at 356,

670 P.2d at 61.

The facts in this case are akin to Trilogy Network Systems v. Johnson, 144 Idaho 844, 172 P.3d

1119 (2007). In that case, Johnson was employed by Trilogy Network Systems, Inc. (“Trilogy”).

Johnson terminated his employment with Trilogy. The parties subsequently entered into an

agreement that (in part) forbade Johnson for one year from doing business with Seastrom

Manufacturing, Inc. (“Seastrom”). ‘Johnson and Trilogy subsequently both submitted bids t0

Seastrom during that one year period. Seastrom awarded the contract to Johnson. Trilogy then

sued Johnson for breach of the non-competition agreement. A court trial was held, and the trial
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court determined that although Johnson had breached the agreement, Trilogy had failed to prove

its damages with reasonable certainty. The trial court entered a judgment in favor of Trilogy, but

did not award it damages or attorney fees, and Trilogy appealed.

On appeal, the Supreme Court affirmed the trial court’s decision. The Supreme Court found that

the trial court’s determination was supported by the record that Trilogy had failed to prove its

damages because it had failed t0 offer into evidence its original bid t0 Seastrom or any

comparison between its costs and the costs to Johnson. During the court trial, the president 0f

Trilogy testified that Trilogy and Johnson’s profit margins were similar. He also stated that

Trilogy would have made a comparable profit to Johnson’s profit on the Seastrom project.

Trilogy argued that stating a conclusion regarding its profit margin, without any factual support,

is enough to take the issue 0f damages out of the realm of speculation. The Supreme Court

disagreed and noted that the law requires more:

Trilogy failed to offer into evidence any proof 0f what its costs and profits would

have been had Seastrom awarded it the contract. Its only proof was conclusory

statements that Johnson and Trilogy would have made similar profits. Trilogy

failed to offer into evidence its bid to Seastrom for the software portion of the

project, which would have shown its costs and the profit margin it expected for

that portion of the bid. Although Trilogy had a list 0f the software Johnson

supplied Seastrom, there was no showing as to what the costs to Trilogy would

have been for the software ultimately used by Johnson to complete the proj ect. As

such, Trilogy failed to persuade the district court of any correspondence between

what its profit would have been and Johnson’s actual profit, and thus failed to

take the measure of its damages out 0f the realm of speculation. Therefore, the

district court did not err When it declined to award damages.

Id. at 847, 172 P.3d at 1122.

Similarly, here, Gem State Blaine failed to offer into evidence any proof as to what its costs and

profits would have been had it been awarded the contracts for the work for Brashears &
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Sons/Shay Construction, Kerry Armstrong, or the Animal Shelter. In addition, there is no

evidence before the Court as to what UCI’s profits were on these proj ects, other than it sustained

a $12,000 loss. There is no evidence that had Gem State Blaine been awarded the Animal

Shelter contract that it would have not sustained the same loss. Moéeover, there is insufficient

proof that Gem State Blaine has lost profits during the years that UCI performed services in

Blaine County. While Gem State Blaine’s business did take a downturn during the recession, it

has since recovered and has had its highest profit margin to date in 2018. Gem State Blaine has

failed to show any correspondence between what its profits would have been and UCI’s actual

profit, and thus has failed to take the measure 0f its damages out of the realm of speculation. See

id. Accordingly, the Court finds that Gem State Blaine has failed to prove its damages With

reasonable certainty.

b. Trademark Infringement

Gem State Blaine claims that UCI has violated its trademark rights to the name “Gem State

Roofing.” UCI spent much briefing and argument claiming that the logo is the trademark at

issue;5 however, Gem State Blaine has made clear that it is not alleging trademark infringement

on its logo, but rather on its use of the name, “Gem State Roofing.” Accordingly, the Court will

determine whether Gem State Blaine has a protectable trademark in the name “Gem State

Roofing.” and whether it has sustained damages from any alleged trademark infringement.

5 UCI also claimed that a name cannot be trademarked; however, that argument fails as trademarks are specifically

defined as “any word, name, symbol, or device.” I.C. § 48—501(1 1).
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i. Protectable Trademark

Trademarks are “any word, name, symbol, or device . . . used by a person . . . to identify and

distinguish the goods of such person . . . from those manufactured 0r sold by others.” LC. § 48-

501(1 1); see also 15 U.S.C. § 1127. Trademarks may be registered both federally and with a

state governmenté The federal trademark system is governed by the Lanham Act, while Idaho

provides a simpler but similar statutory scheme at Idaho Code § 48—501, et. seq.7

Registration of a trademark is not required in order to have a valid and enforceable trademark,

and an unregistered trademark can be enforced under state common law, or if it has been

registered in a State, under that State’s registration system. Mata] v. Tam, 137 S. Ct. 1744,

1752—53 (2017); ZW USA, Inc. v. PWD Sys., LLC, 889 F.3d 441, 449 (8th Cir. 2018) (“The

Lanham Act protects both registered and unregistered trademarks.”). Under both state and

federal law, a trademark must be first used in connection with the sale of goods or services in

order to gain legal protection. See e.g. King’s ofBoise, Inc. v. M. H. King C0., 88 Idaho 267,

274, 398 P.2d 942, 945 (1965); Miller v. Glenn Miller Prods., Inc., 454 F.3d 975, 979 (9th Cir.

2006) (“Registration does not create a mark or confer ownership; only use in the marketplace can

establish a mark”); See Cal. Cooler, Inc. v. Loretta Winery, Ltd., 774 F.2d 1451, 1454 (9th

Cir.1985) (“[A] trademark is a common law property right that exists independently of statutory

provisions for registration”).

6 The evidence shows that both parties have registered only their logos. There is no evidence before the Court that

either party has registered the name “Gem State Roofing.” However, the Court notes that registration is not required

to have a protectable trademark.

7 “The intent of this act is to provide a system of state trademark registration and protection substantially consistent

with the federal system of trademark registration and protection under the trademark act of 1946, as amended. To

that end, the construction given the federal act should be examined as persuasive authority for interpreting and

construing this act.” I.C. § 48-518.
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Thus, in order to obtain a registered trademark, an applicant must certify that his mark is “in

use.” I.C. § 48-503(4). “Use” is defined as

the bona flde use of a mark in the ordinary course of trade, and not made merely

to reserve a right in a mark. For the purposes of this act, a mark shall be deemed

to be in use: (a) on goods when it is placed in any manner on the goods or other

containers or the displays associated therewith 0r 0n the tags or labels affixed

thereto, or if the nature of the goods makes such placement impracticable, then on

documents associated with the goods or their sale, and the goods are sold or

transported in commerce in this state; and (b) on services when it is used or

displayed in the sale or adveItising of services and the services are rendered in

this state.

Here, the unrebutted evidence is that Flynn used the name “Gem State Roofing” as early as the

1980s. There is insufficient evidence regarding the exact areas he did business in at that time.

Silvia did not start using the name “Gem State Roofing” in Blaine County until the late 19903.

There is insufficient evidence regarding the first use of the name “Gem State Roofing” in the

Blaine County area. However, even ifGem State Blaine was the first to use the name, the Court

finds that the name “Gem State Roofing” is not a protectable trademark as it is primarily

geographically dqscriptive.

Idaho Code § 48—502(2)(e) provides:

A marks by which the goods or services 0f any applicant for registration may be

distinguished fiom the goods or services of others shall not be registered if it:

Consists of a mark which: (i) when used on or in connection with the goods or

services of the applicant, is merely descriptive or deceptively misdescriptive of

them; or (ii) when used on or in connection with the goods or services of the

applicant is primarily geographically descriptive or deceptively misdescriptive

0f them; or (iii) is primarily merely a surname, provided however, that nothing in

this subsection shall prevent the registration 0f a mark used by the applicant

which has become distinctive of the applicant’s goods or services. The secretary

of state may accept as evidence that the mark has become distinctive, as used on

8 “Mark” is defined as “any trademark, service mark, collective mark or certification mark entitled to registration

under this act whether registered or not.” I.C. § 48—501(7).
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or in connection with the applicant’s goods or services, proof 0f continuous use

thereof as a mark by the applicant in this state for the five (5) years before the

date on which the claim of distinctiveness is made[.]

(Emphasis added). Neither generic nor descriptive terms are protectable without establishing

secondary meaning. 20th Century Wear, Inc. v. Sanmark—Stardust Inc., 747 F.2d 81, 87 (2nd

Cir.l984). “A mark is descriptive if it describes: the intended purpose, function or use of the

goods; the size of the goods; the class of users of the goods; a desirable characteristic of the

goods; or the end effect upon the user.” Wynn Oil Co. v. Thomas, 839 F.2d 1183, 1190 (6th Cir.

1988). If the mark “imparts information directly, it is descriptive.” Anheuser—Busch, Inc. v.

Stroh Brewery C0,, 587 F.Supp. 330, 335 (E.D.Mo.1984); affirmed 750 F.2d 631 (8th Cir.1984).

The Lanham Act does not protect primarily geographically descriptive marks.

“It is plain that the congressionally established prohibition against registration of

geographical names or terms basically stems from the realization that most terms

in the vocabulary of this science are generic or descriptive. Thus, Congress has

expressly lefi accessible to all potential users those names of subdivisions of the

earth—regions, nations, counties, town, rivers, lakes, and other natural and

artificial geographical units—which could be employed to draw public attention

to the origin of a product or the situs of a business. It would obviously promote

unfair competition to proscribe for all save a single producer the name of a region

and thereby preclude other producers of the same product in the same region from

indicating their product’s origin.”

Burke—Parsons—Bowlby Corp. v. Appalachian Log Homes, Inc., 871 F.2d 590, 594 (6th Cir.

1989) (citing World Carpets, Inc. v. Dick Littrell ’s New World Carpets, 438 F.2d 482, 485 (5th

Cir.1971)).

Where it is determined that the mark as perceived by potential purchasers describes the

geographic origin 0f the goods the mark is primarily geographically descriptive. Id. (citation

omitted). If there is a possibility that the geographic term is “minor, obscure, remote or
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unconnected with the goods,” then the mark may be protectable and not precluded under the

primarily geographically descriptive category. See Nat’l Lead Co. v. Wolfe, 223 F.2d 195 (9th

Cir. 1955) (use of word “Dutch” to describe paint was not geographical or descriptive); World

Carpets, Inc. v. Dick Littrell’s New World Carpets, 438 F.2d 482, 486 (5th Cir. 1971) (use of

word “world” to describe carpets was too broad to suggest any identifiable unit or place of

origin, and was thus not geographically descriptive).

The Legislative History of the Lanham Act points out that where a logical connection can be

made between the product and the geographical term, the term is geographically descriptive.

“To illustrate, the word ‘Alaska’ would probably have no descriptive or geographical meaning

applied to bananas, but applied to canned salmon would unquestionably have a descriptive as,

well as geographical meaning.” In re Nantucket, Ina, 677 F.2d 95, 107 (C.C.P.A. 1982).

Though more than a geographic name is required in order to meet the “primarily

geographically descriptive” category, there is no requirement that the challenger

t0 a trademark demonstrate that the area is noted for the goods in question. The

proper inquiry is “What meaning, if any, does the term convey to the public with

respect to the goods on which the name is used?” When a geographic name is

used on goods, it does not represent a single source but refers to the area in which

the goods originated. A “goods/place association” by the public is therefore

presumed.

Burke-Parsons-Bowlby Coal, 871 F.2d at 595 (citations omitted).

A trademark that is primarily geographically descriptive must have acquired secondary meaning

t0 invoke the protection of the Lanham Act. Id. The purpose of requiring the establishment of

secondary meaning is to give effect to those geographic marks which no longer cause the public

to associate the goods with a particular place but to associate the goods with a particular source.
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American Footwear Corp. v. General Footwear C0. Ltd., 609 F.2d 655 (2nd Cir.1979). The

geographical term no longer primarily denotes the geographic area, but with secondary meaning

it primarily denotes a single source for the product. Id.

Secondary meaning is proved when by a preponderance of the evidence it can be determined that

the attitude of the consuming public toward the mark denotes “a single thing coming from a

single source.” Aloe Cream Laboratories v. Milsan, Inc., 423 F.2d 845, 849 (5th Cir. 1970)

(citation omitted). Direct proof of secondary meaning is difficult to obtain. Id. Absent direct

proof, the Court must draw reasonable inferences from evidence of long-term usage, from

considerable effort and expenditure of money toward developing a reputation and good will for

the trademark.,#WLI/Kg Centegilgc. v. Winners Corp., 563 F. Supp. 717, 723 (M.D. Tenn.

1983). Sales volume, though relevant, is not necessarily sufficient t0 indicate recognition of the

mark by purchasers as an indication of the source. Seabrook Foods, Inc. v. Bar—Well Foods Ltd.,

568 F.2d 1342, 1345 (U.S.C.C.P.A.1977). Advertising expense also is relevant but will not,

standing alone, establish secondary meaning. Scientific Applications v. Energy Conservation

Corp, 436 F.Supp. 354, 361 (N.D.Ga.1977). Where advenising expenditures are required t0

“merely survive” in the competitive market, advertising expenditures cannot be used to prove

secondary meaning. WLWC Centers, 563 F.Supp. at 724. However, extensive advertising

which results in consumer association with a single source can establish secondary meaning.

Scott Paper C0. v. Scott’s Liquid Gold Inc., 589 F.2d 1225, 1228 (3rd Cir.1978). The duration of

use of the mark can establish secondary meaning where the duration is more than a relatively

short period. In WLWC Centers, the Court determined that three years was insufficient to prove

that the mark had acquired secondary meaning. WLWC Centers, 563 F.Supp. at 723.
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In Burke—Parsons-Bowlby v. Appalachian Log Homes, 871 F.2d 590 (6th Cir. 1989), the holder

of the registered trademark, “Appalachian Log Structures,” sought to enjoin a competitor’s use

of the mark, “Appalachian Log Homes.” The Sixth Circuit Court of Appeals held that the mark

was not a protectable trademark, because it was primarily geographically descriptive. The court

noted that the Appalachian region is publicly acknowledged as a distinct, identifiable region, and

the regionally descriptive term “Appalachian” is used in 132 businesses located in the

Appalachian region. Id. at 594. Appalachian Log Structures was located in Virginia, one of the

“Appalachian” states. Id. at 595. The court also held that there was insufficient evidence that

“Appalachian Log Structures” had acquired secondary meaning even though the company had

achieved $2 million in gross sales in about three years and had expended approximately

$100,000 in advertising the mark over the course of one ygagirrijhc gourt noted that prorqpnrsumer

evidence was submitted and that the evidentiary burden necessary to establish secondary

meaning is substantial. Id. at 596. Although the advertising expenditures for the mark were

relevant, there was no evidence to establish the amount as extensive or to distinguish it as

beyond that necessary to survive in the market. Id.

Here, UCI provided evidence that there are 387 currently active businesses using the words

“Gem State” in their business names. It is commonly known that “Gem State” is the nickname

for the State of Idaho. It is undisputed that Gem State Blaine provides roofing services in the

State of Idaho, or rather, the “Gem State.” There is no evidence that Gem State Blaine’s use of

the name “Gem State Roofing” has acquired secondary meaning. Accordingly, the Court

concludes that Gem State Roofing is geographically descriptive, and as such, is not a protectable

trademark.
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ii. Damages

Even if Gem State Roofing was a protectable trademark, and Gem State Blaine had a protectable

interest in it, Gem State Blaine has failed to show it is entitled to damages under trademark law.

In a trademark infringement case, a plaintiff must prove both the fact and the amount of damage.

2 J.T. McCarthy, Trademarks and Unfair Competition § 30:27, at 511 (2d ed. 1984). Damages

are typically measured by any direct injury which a plaintiff can prove, as well as any lost profits

which the plaintiff would have earned but for the infringement. Id. at 509. Because proof of

actual damage is often difficult, a court may award damages based 0n defendant’s profits on the

theory of unjust enrichment. Id. at 511; see also Bandag, Inc. v. Al Bolgqr’sfi IirgStores, Inc.,

750 F.2d 903, 918 (Fed. Cir. 1984). “To establish damages under the lost profits method, a

plaintiff must make a “prima facie showing 0f reasonably forecast profits.
”
Lindy Pen C0. v. Bic

Pen Corp, 982 F.2d 1400, 1407 (9th Cir. 1993), abrogated on other gounds by SunEarth, Inc. v.

Sun Earth Solar Power C0., 839 F.3d 1179 (9th Cir. 2016).

Trademark remedies are guided by tort law principles. 2 J.T. McCarthy, Trademarks and Unfair

Competition § 30:27, at 509 (2d ed. 1984). (“Plaintist damages should be measured by the tort

standard under which the infringer—tortfeasor is liable for all injuries caused to plaintiff by the

wrongful act . . . .”). As a general rule, damages which result from a tort must be established

With reasonable certainty. Dan B. Dobbs, Remedies § 3.3, at 151 (1973). The Supreme Court

has held that “[d]amages are not rendered uncertain because they cannot be calculated with

absolute exactness,” yet, a reasonable basis for computation must exist. Eastman Kodak Co. v.
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Southern Photo Materials C0., 273 U.S. 359, 379, 47 (1927). Many courts have denied a

monetary award in infringement cases when damages are remote and speculative. See generally

Foxtrap, Inc. v. Foxtrap, Inc., 671 F.2d 636, 642 (D.C.Cir.1982) (“any award based on plaintiff’s

damages requires some showing of actual loss”); Burndy Corp. v. Teledyne Industries, Inc., 584

F.Supp. 656, 664 (D.C.Conn.) (“no assessment 0f damages is authorized if it is not based 0n

actually proven damages.”), aff’d 748 F.2d 767 (2d Cir.1984); Invicta Plastics (USA) Ltd. v.

Mega Corp, 523 F.Supp. 619, 624 (S.D.N.Y.1981) (“damages will not be awarded in the

absence of credible evidence demonstrating injury to the plaintiff from defendant’s sales.”);

Vuitton et Fils, S.A. v. Crown Handbags, 492 F.Supp. 1071, 1077 (S.D.N.Y.1979) (“The

discretionary award of either damages or profits assumes an evidentiary basis on which to rest

such an award. Without such a basis there can be no recovery”), aff’d mem, 622 F.2d 577 (2d

Cir.1980).

For the reasons set forth in Section (a)(ii) above, the Court concludes that Gem State Blaine has

failed to demonstrate injury as a result of UCI’s work in Blaine County. Gem State Blaine failed

t0 provide any evidence as to UCI’s profits and its corresponding losses. Instead, the only

evidence was that UCI sustained a $12,000 loss on the Animal Shelter project and that Gem

State Blaine experienced a dip in business that coincided With the economic crash. There is no

evidence as to what Gem State Blaine’s profits would have been had it been awarded the jobs

UCI completed. As such, the Court finds that any damages are remote and speculative.

Accordingly, Gem State Blaine is not entitled to damages on its trademark infi'ingement claim.
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CONCLUSION

For the reasons set forth herein, the Court concludes that although UCI breached the TSA, Gem

State Blaine has failed to show damages for its breach 0f contract and trademark infringement

claims. The Court finds that neither party prevailed, and thus, neither party is entitled to attorney

fees. Accordingly, the Court will enter a declaratory judgment that UCI breached the TSA, but

Gem State Blaine is not entitled t0 collect damages or attorney fees.

IT IS SO ORDERED.

Signed: 9/1 7/2019 04:29 PM

SAMUEL A. HOA AND Date

District Judge
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR ADA COUNTY

GEM STATE ROOFING, INCORPORATED,
Plaintiff, Case No. CV01-18-13437

VS.

ORDER RE: ATTORNEY FEES AND
UNITED COMPONENTS, COSTS
INCORPORATED, dba GEM STATE
ROOFING,

Defendant.

THIS MATTER comes before the Court 0n the Defendant’s Motion for Costs and Attorney Fees,

filed through counsel 0n September 19, 2019, and the Plaintiffs Motion for Attorney Fees and

Costs, filed through counsel 0n September 24, 2019. A hearing was held 0n November 12, 2019,

and the matter was taken under advisement. For the reasons set forth herein, both Motions are

DENIED.

BACKGROUND

Plaintiff filed this action against Defendant t0 enforce a Trademark Settlement Agreement

(“TSA”). One of the most vigorously disputed issues was Whether the Defendant was bound by

the TSA as a successor to the company that entered into the TSA.

Both parties filed cross Motions for Summary Judgment, and 0n April 26, 2019, the Court

entered a Memorandum Decision and Order, in which both parties prevailed in part and did not

prevail in part. The Court held that United Components Incorporated (“UCI” 0r “Defendant”)
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entered a Memorandum Decision and Order, in Which both parties prevailed in part and did not

prevail in part. The Court held that United Components Incorporated (“UCP’ or “Defendant”)
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was a successor corporation to Gem State Roofing & Asphalt Maintenance, Inc. (“Gem State 

Boise”) and was liable under the terms of the TSA.  The Court further held that UCI breached 

the TSA by performing work in Blaine County for clients that were not specifically excluded in 

the TSA.  However, the Court held that there were genuine issues of material fact as to whether 

Gem State Roofing, Incorporated (“Gem State Blaine” or “Plaintiff”) had incurred damages and 

as to Gem State Blaine’s claims regarding trademark infringement and injunctive relief.   

 

Following a court trial, this Court held that Gem State Blaine proved that UCI breached the TSA, 

but failed to prove its damages.  See Findings of Fact and Conclusions of Law (filed Sept. 17, 

2019).  On September 17, 2019, the Court entered a Judgment, which also provided that neither 

party is entitled to attorney fees. 

 

Both parties timely filed Motions for Costs and Attorney Fees.  UCI contends it is the prevailing 

party because it avoided liability, Gem State Blaine claimed over $200,000 in damages and was 

awarded nothing, and finally, it made an offer of judgment to Gem State Blaine that was 

rejected.  

 

Gem State Blaine concedes that there was no prevailing party in this case; however, it asserts it is 

entitled to costs and attorney fees under Idaho Rules of Civil Procedure 37(a)(5), 37(b)(2)(C), 

and 37(c)(2), for having to file a Motion to Compel discovery, UCI’s failure to comply with the 

Order to Compel, and UCI’s failure to admit certain requests for admissions that were later 

stipulated to and found as facts in this Court’s Findings and Conclusions of Law.    
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ANALYSIS 

 

1. Prevailing Parties 

 

Costs and attorney fees are only awardable to the prevailing party or parties in an action.  Idaho 

Rule of Civil Procedure 54(d)(1)(A) provides that “costs are allowed as a matter of right to the 

prevailing party or parties, unless otherwise ordered by the court.”  “In any civil action the court 

may award reasonable attorney fees, including paralegal fees, to the prevailing party or parties as 

defined in Rule 54(d)(1)(B), when provided for by any statute or contract.”  I.R.C.P. 54(e)(1).   

In determining which party to an action is a prevailing party and entitled to costs, 
the trial court must, in its sound discretion, consider the final judgment or result of 
the action in relation to the relief sought by the respective parties. The trial court 
may determine that a party to an action prevailed in part and did not prevail in 
part, and on so finding may apportion the costs between and among the parties in 
a fair and equitable manner after considering all of the issues and claims involved 
in the action and the resulting judgment or judgments obtained. 
 

I.R.C.P. 54(d)(1)(B).   It is within the trial court’s discretion to determine which party to the 

action is the prevailing party.  See id.; Jorgensen v. Coppedge, 148 Idaho 536, 538, 224 P.3d 

1125, 1127 (2010).  In making the determination, the Court considers, “(a) the final judgment or 

result obtained in the action in relation to the relief sought by the respective parties; (b) whether 

there were multiple claims or issues between the parties; and (c) the extent to which each of the 

parties prevailed on each of the issues or claims.”  Chadderdon v. King, 104 Idaho 406, 411, 659 

P.2d 160, 165 (Ct. App. 1983).  “[O]ffers of settlement, including offers of judgment, should be 

considered in determining the final judgment or result of the action in relation to the relief 

sought.”  Zenner v. Holcomb, 147 Idaho 444, 449, 210 P.3d 552, 557 (2009).  However, the 
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Supreme Court has “cautioned that they should not be the only, or even most significant, factor 

in the trial court’s prevailing party analysis.”  Id.   

 

“[T]he prevailing party question is examined and determined from an overall view, not a claim-

by-claim analysis.”  Credit Suisse AG v. Teufel Nursery, Inc., 156 Idaho 189, 203, 321 P.3d 739, 

753 (2014) (citation omitted).  The party moving for attorney fees bears the burden of showing 

that the standards for such an award have been met.  Cunningham v. Waford, 131 Idaho 841, 

844, 965 P.2d 201, 204 (Ct. App. 1998).   

 

A defendant’s dismissal with prejudice from an action is “the most favorable outcome that could 

possibly be achieved.”  Daisy Mfg. Co. v. Paintball Sports, Inc., 134 Idaho 259, 262, 999 P.2d 

914, 917 (Ct. App. 2000) abrogated on other grounds by BECO Const. Co. v. J-U-B Engineers 

Inc., 149 Idaho 294, 233 P.3d 1216 (2010).  In Daisy Manufacturing Company, the Court 

specifically noted the plaintiff did not obtain any benefit from the litigation in finding that the 

defendant was the prevailing party.  Id.   

 

Here, UCI was not dismissed from the action.  Rather, the Court found that Gem State Blaine 

proved that UCI was liable under the TSA and breached the TSA, but that it failed to prove its 

damages.  UCI vigorously contested both whether it was bound by the TSA and whether it 

breached the TSA.  UCI continued to contest adverse findings against it at the court trial even 

after the Court held that it was liable and breached the TSA on summary judgment.  See 

Memorandum Decision and Order (filed April 26, 2019).  UCI ultimately avoided a monetary 
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judgment only because Gem State Blaine could not show its damages to a degree of reasonable 

certainty.   

 

As set forth in this Court’s Findings of Fact and Conclusions of Law, the facts in this case were 

akin to Trilogy Network Systems v. Johnson, 144 Idaho 844, 172 P.3d 1119 (2007).  In that case, 

following a court trial, the trial court determined that the plaintiff proved that the defendant 

breached the non-compete agreement, but had failed to prove its damages.  The trial court held 

that there was no prevailing party, and the Supreme Court affirmed,  

Here, the district court correctly perceived the issue as one of discretion (it cited 
to I.R.C.P. 54(d)(1)(B)). It also acted consistently with the legal standards. Rule 
54 directs courts to consider who the prevailing party is in relation to the relief 
sought by each party. Here, Trilogy sought as damages the profits Johnson 
obtained, and Johnson sought to have his breach excused because of a unilateral 
mistake. The court noted this and considered the relief sought when determining 
whether to award attorney fees. Finally, it reached its decision through the 
exercise of reason. Therefore, we affirm the decision to have each party bear its 
own costs and fees. 
 

Id. at 847–48, 172 P.3d at 1122–23.  Similarly, here, UCI consistently maintained and argued 

that it did not breach the TSA.  UCI failed at that argument.  Gem State Blaine prevailed in 

proving that UCI breached the TSA, but UCI prevailed in avoiding a monetary judgment.  

Accordingly, both parties prevailed and did not prevail in certain respects.   

 

In Mountain Rest. Corp. v. ParkCenter Mall Assocs., 122 Idaho 261, 269, 833 P.2d 119, 127 (Ct. 

App. 1992), the Court of Appeals upheld a trial court’s determination that no party prevailed 

where the plaintiff succeeded in establishing a breach of contract, but did not prove that the 

breach was material and thus was not granted rescission.  In addition, the defendant sought 

damages for breach of a lease agreement, and the district court granted the defendant partial 

000867



Order Re: Attorney Fees and Costs - 6 

relief as to rental payments for when the plaintiff occupied the space.  The trial court denied 

prospective relief, because it found the defendant failed to mitigate damages.  In addition, the 

Court of Appeals upheld the trial court’s refusal to award the defendant costs under Idaho Rule 

of Civil Procedure 68, pertaining to offers of judgment.  Prior to trial, the defendant offered to 

allow judgment to be taken against it in the amount of $10,000.  “The district court ruled that 

because of the difficulty in comparing the offer of judgment with the judgment finally rendered 

in the case that Rule 68 did not mandate an award of costs.”  Id.   

The issue presented is whether the district court correctly concluded that because 
of the structure of the offer it was not possible to ascertain whether the offer is 
more favorable than the judgment. We believe that the district court’s order 
denying costs was correct. There was extensive testimony and exhibits at trial 
concerning the value of various trade fixtures owned by Mountain Restaurant, and 
their value was at least $20,000, with evidence in the record of values in excess of 
that amount. The offer of judgment might have actually resulted in a net loss to 
Mountain of over $10,000. The judgment required Mountain Restaurant to pay 
$12,023.00 in back rent, but given the difficulty of evaluating the trade fixtures, 
we cannot determine whether the award of back rent actually exceeds the net 
monetary loss from the offer of judgment. Accordingly, the district court’s order 
denying ParkCenter its claimed Rule 68 costs is affirmed. 
 

Id. 

 

Similarly, here, UCI urges the Court to consider the $5,000 offer of judgment pursuant to Rule 

68 that it made to Gem State Blaine prior to trial.  Rule 68 provides in relevant part as follows: 

(1) Claims for Monetary Damages. In cases involving claims for monetary 
damages, any costs under Rule 54(d)(1) awarded against the offeree must be 
based upon a comparison of the offer and the “adjusted award.” 

(A) Adjusted Award Definition. The adjusted award is defined as: 
(i) the verdict in addition to, 
(ii) the offeree’s costs under Rule 54(d)(1) incurred before service 
of the offer of judgment and, 
(iii) any attorney fees under Rule 54(e)(1) incurred before service 
of the offer of judgment. Provided, in contingent fee cases where 
attorney fees are awardable under Rule 54(e)(1), the court will pro 
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rate the offeree’s attorney fees to determine the amount incurred

before the offer ofjudgment in reaching the adjusted award.

(B) Adjusted Award Less than Offer. If the adjusted award obtained by the

offeree is less than the offer, then:

(i) the offeree must pay those costs of the offeror as allowed under

Rule 54(d)(1), incurred after the making of the offer;

(ii) the offeror must pay those costs of the offeree, as allowed

under Rule 54(d)(1), incurred before the making of the offer; and

(iii) the offeror is not be liable for costs and attorney fees 0f the

offereee awardable under Rules 54(d)(1) and 54(e)(1) incurred

after the making of the offer.

(C) Adjusted Award More than Offer. If the adjusted award obtained by
the offeree is more than the offer, the offeror must pay those costs, as

allowed under Rule 54(d)(1), incurred by the offeree both before and after

the making 0f the offer.

(D) Judgment to be Entered. After a comparison of the offer and the

adjusted award, in appropriate cases, the district court must order an

amount Which either the offeror 0r the offeree must ultimately pay
separate and apart from the amount owed under the verdict. A total

judgment must be entered taking into account both the verdict and the

involved costs.

Rule 54(d)(1) specifies that costs are allowed as a matter 0f right t0 the prevailing party 0r

parties. Here, the Court concludes that neither party prevailed, 0r at least, that each party

prevailed and did not prevail in part. Because Gem State Blaine did not prevail on its claim for

damages, Rule 68 does not apply. However, Zenner v. Holcomb instructs that even if Rule 68

does not apply, the Court must consider an offer of judgment in its prevailing party analysis.1

An offer ofjudgment is defined generally as “[a] settlement offer by one party to allow a specified

judgment to be taken against the party.” Black’s Law Dictionary 1114 (8th ed.2004). In Delta Air

Lines, Inc. v. August, 450 U.S. 346, 351 (1981), the United States Supreme Court held “the plain

language 0f Rule 68 confines its effect [to cases] in Which the plaintiff has obtained a judgment for

an amount less favorable than the defendant’s settlement offer.” This Court has also held that

“[Rule 68] applies only to offers made by the defendant and only to judgments obtained by the

plaintiff.” Jones v. Berezay, 120 Idaho 332, 334, 815 P.2d 1072, 1074 (1991). Thus, Rule 68 is a

rule of procedure that places a special burden 0n prevailing plaintiffs t0 whom a settlement offer is

made t0 show that they are entitled t0 costs. Ireland, 123 Idaho at 961, 855 P.2d at 46. Rule 68

does not govern an offer ofjudgment if it is not made by a defendant and if the offer is not more
favorable than the judgment obtained by the plaintiff. Even though Milton made an offer of

judgment in Ireland, Rule 68 was inapplicable since Marlene did not prevail. Accordingly, the

trial court was not prohibited from considering Milton’s offer of judgment as a factor in its

prevailing party analysis for an award 0f attorney fees. In fact, the trial court was required to
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prevailed and did not prevail in part. Because Gem State Blaine did not prevail on its claim for

damages, Rule 68 does not apply. However, Zenner v. Holcomb instructs that even if Rule 68

does not apply, the Court must consider an offer of judgment in its prevailing party analysis.1

An offer ofjudgment is defined generally as “[a] settlement offer by one party to allow a specified

judgment to be taken against the party.” Black’s Law Dictionary 1114 (8th ed.2004). In Delta Air

Lines, Inc. v. August, 450 U.S. 346, 351 (1981), the United States Supreme Court held “the plain

language 0f Rule 68 confines its effect [to cases] in Which the plaintiff has obtained a judgment for

an amount less favorable than the defendant’s settlement offer.” This Court has also held that

“[Rule 68] applies only to offers made by the defendant and only to judgments obtained by the

plaintiff.” Jones v. Berezay, 120 Idaho 332, 334, 815 P.2d 1072, 1074 (1991). Thus, Rule 68 is a

rule of procedure that places a special burden 0n prevailing plaintiffs t0 whom a settlement offer is

made t0 show that they are entitled t0 costs. Ireland, 123 Idaho at 961, 855 P.2d at 46. Rule 68

does not govern an offer ofjudgment if it is not made by a defendant and if the offer is not more
favorable than the judgment obtained by the plaintiff. Even though Milton made an offer of

judgment in Ireland, Rule 68 was inapplicable since Marlene did not prevail. Accordingly, the

trial court was not prohibited from considering Milton’s offer of judgment as a factor in its

prevailing party analysis for an award 0f attorney fees. In fact, the trial court was required to
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Even considering the offer ofjudgment in the prevailing party analysis, the Court still finds that

UCI is not the prevailing party. In Viewing the case as a Whole, both parties prevailed in part and

did not prevail in part. Accordingly, even though the UCI made an offer of judgment prior to

trial, the Court finds that neither party prevailed.

2. Discovery Sanctions

Gem State Blaine seeks an award of attorney fees and costs under Idaho Rules 0f Civil Procedure

37(a)(5), 37(b)(2)(C), and 37(c)(2). Early in the litigation, Gem State Blaine served UCI With

discovery requests regarding its business dealings in Blaine County for nine years. UCI

produced about a hundred pages 0f discovery. Gem State Blaine believed that the response

appeared deficient 0n its face, given the dearth of emails produced. Accordingly, it served third

party subpoenas 0n various clients with whom UCI had done business. Although only a few

responded, Gem State Blaine received many documents that were not previously produced by

UCI (apparently a good portion of the documents were also from Valley County work that was

not relevant t0 this suit). Gem State Blaine then deposed Jeffrey Flynn Who made reference t0

documents that were not previously produced. Thereafter, Gem State Blaine filed a Motion to

Compel. A few days before the hearing, UCI produced over one thousand documents. UCI

maintained that although it produced a lot of documents, the vast majority was not relevant t0 the

instant suit and it had n0 other responsive documents. UCI also maintained that various items of

consider the offer ofjudgment under Rule 54(d)(1)(B) since Rule 68 was inapplicable. Therefore,

we overrule the Court’s holding in Ireland in so far as it holds that an offer ofjudgment may not

be used t0 support a trial court’s determination of prevailing party status for the purpose 0f

awarding attorney fees.

Zenner
,
147 Idaho at 450, 210 P.3d at 558.
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discovery were not relevant because it was not bound by the TSA.  At the hearing on the Motion 

to Compel, the Court granted the Motion and advised that UCI was ordered to respond to the 

extent it had not already done so.  The Court advised that if UCI maintained the position that 

there was nothing relevant left to produce and Gem State Blaine ultimately was able to prove 

otherwise, then the Court would be more inclined to award fees and sanctions to Gem State 

Blaine.   

 

About two months later, Gem State Blaine filed a Motion for Sanctions pursuant to Idaho Rule 

of Civil Procedure 37(b).  It asserted that UCI failed to comply with the Court’s previous order 

granting the motion to compel.  Gem State Blaine conceded that it appeared UCI produced all of 

the invoices and estimates that were produced by third parties in response to subpoenas; 

however, it argued that UCI produced no email communications, except as concerning the 

Animal Shelter Project.  UCI argued that it produced everything it had to Gem State Blaine.  It 

maintained that its business practice was to delete emails after a job was complete and that the 

Animal Shelter Project was the only ongoing project.  The Court initially granted the motion for 

sanctions, but then it later granted UCI’s motion for reconsideration on the issue.  Ultimately, the 

Court ordered that Gem State Blaine could submit third party subpoenas to relevant email service 

providers (Google and AOL) to attempt to uncover any relevant emails that UCI may have in 

connection to the instant litigation.  No such documents were uncovered, because Google and 

AOL refused to comply with the subpoenas.   

 

At trial, Kerrie Kuhn, who testified on behalf of UCI, stated under oath that nothing was deleted 

after the instant litigation commenced and that the only reason that the emails relating to the 
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Animal Shelter were produced is because it is an ongoing project.  She testified that UCI’s 

practice is to delete emails once a job is complete.   

 

Idaho Rule of Civil Procedure 37(a)(5) provides that attorney fees and reasonable expenses must 

be paid by the party whose conduct necessitated the motion to compel, under the following 

circumstances: 

(A) If the Motion Is Granted (or Discovery Is Provided After Filing). If the 
motion [to compel discovery] is granted, or if the requested discovery is provided 
after the motion was filed, the court must, after giving an opportunity to be heard, 
require the party or deponent whose conduct necessitated the motion, the party or 
attorney advising that conduct, or both to pay the movant’s reasonable expenses 
incurred in making the motion, including attorney’s fees. But the court must not 
order this payment if: 
(i) the movant filed the motion before attempting in good faith to obtain the 
disclosure or discovery without court action; 
(ii) the opposing party’s nondisclosure, response, or objection was substantially 
justified; or 
(iii) other circumstances make an award of expenses unjust. 

 

Idaho Rule of Civil Procedure Rule 37(b)(2)(C) provides for the payment of expenses when a 

party fails to comply with a court order: 

Instead of or in addition to the orders above, the court must order the disobedient 
party, the attorney advising that party, or both to pay the reasonable expenses, 
including attorney’s fees, caused by the failure, unless the failure was 
substantially justified or other circumstances make an award of expenses unjust. 

 

Here, the Court concludes that UCI’s objections and failure to produce documents were 

substantially justified and other circumstances make an award of expenses unjust.  In viewing the 

litigation as a whole, UCI consistently maintained it had nothing more to produce.  Gem State 

Blaine was not able to uncover any additional documents pertinent to its claims.  There is no 

evidence that UCI deleted emails or hid any relevant documents or other evidence of foul play.  
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Instead, Kuhn’s unrebutted testimony was that it was UCI’s business practice to delete emails 

once a job is complete.  In addition, to the extent that UCI initially withheld documents in 

relation to its argument that it was not bound by the TSA, UCI was substantially justified in that 

regard.  UCI vigorously (and in good faith) disputed its liability under the TSA.  It was not until 

the Court issued its Memorandum Decision and Order on April 26, 2019 finding that UCI was 

bound by the TSA that such fact became the law of the case.  Likewise, UCI did not admit to 

various Rule 36 requests for admission based on its contention that it was not bound by the TSA.  

The Court finds that UCI had a good reason for its failure to admit based on its defense strategy.  

Accordingly, the Court will not award sanctions.   

 

 CONCLUSION 

 

For the reasons contained herein, both parties’ Motions for attorney fees and costs are DENIED.   

 

IT IS SO ORDERED. 

 
 
 
_______________________________________________________________________________ 
SAMUEL A. HOAGLAND      Date 
District Judge 

Signed: 12/13/2019 11:23 AMcw
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12/24/2019 10:22 AM
Fourth Judicial District, Ada County
Phil McGrane, Clerk of the Court

By: Timothy Lamb, Deputy Clerk

Terri Pickens Manweiler, ISB No. 5828

Abigail McCleery, ISB No. 11000

PICKENs LAW, P.A.

398 S. 9th Street, Suite 240

P.O. Box 915

Boise, Idaho 83701

Telephone: 208.954.5090

Facsimile: 208.954.5099

terri@pickenslawboise.com

abigail@pickenslawboise.com

Attorneysfor Defendant — Cross-Appellant

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

GEM STATE ROOFING, Supreme Court Docket N0. 47484-2019

INCORPORATED,
Plaintiff— Appellant, Ada County Case No. CVO 1 - 1 8- 1 3437

vs.

NOTICE 0F CROSS-APPEAL
UNITED COMPONENTS,
INCORPORATED, dba GEM STATE
ROOFING,

Defendant — Cross-Appellant.

TO: GEM STATE ROOFING, INCORPORATED, AND ITS ATTORNEYS RYAN
McFARLAND, McFARLAND AND RITTER LLC, P.O. BOX 1335, MERIDIAN,
IDAHO 83680, AND THE CLERK OF THE ABOVE ENTITLED COURT

NOTICE IS HEREBY GIVEN THAT:

1. The above-named Cross-Appellant United Components, Incorporated, dba Gem

State Roofing (“Cross—Appellant”) by and through its counsel 0f record, cross appeal against the

above-named Appellant, Gem State Roofing, Incorporated (“Appellant”) to the Idaho Supreme

Court from the Order Re: Attorney Fees and Costs, entered December 13, 2019 (“Order”), in the

above-entitled action (the Honorable Samuel A. Hoagland presiding).

NOTICE OF CROSS-APPEAL, Page 1
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2. Cross-Appellant has the right to appeal to the Idaho Supreme Court on the grounds 

that the Order described in paragraph 1 is an appealable judgment under and pursuant to Idaho 

Appellate Rules 11(a)(1), 11(f), and 17(e). 

3. The following is a preliminary statement of the issues on appeal that Cross-

Appellants intend to assert.  This list of issues shall not prevent Cross-Appellants from asserting 

other issues on appeal: 

a. Did the District Court err in denying Cross-Appellant’s Motion for Costs and Attorney 
Fees? 

 
4. An order has not been entered to seal a portion of the record.  

5. A reporter’s transcript of the oral argument on Cross-Appellant’s motion for costs 

and attorney’s fees held November 12, 2019 is requested at this time.  

6. Cross-Appellant request the following documents be included in the clerk’s record:  

all those documents requested in Cross-Appellant’s Request for Additional Documents on Appeal 

filed October 15, 2019. 

7. Cross-Appellant request the following documents, charts, or pictures offered or 

admitted as trial exhibits be copied and sent to the Supreme Court, and includes a notation of those 

exhibits that have been marked as confidential:  All those documents requested in Cross-

Appellant’s Request for Additional Documents on Appeal. 

8. The undersigned hereby certifies: 

a. That a copy of this Notice of Cross Appeal has been served on each reporter who 

prepared a transcript as named below at the address set out below: 
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Dianne Cromwell
Court Reporter t0 the Hon. Samuel A. Hoagland
Ada County Courthouse

200 W. Front St.

Boise, ID 83702

b. That the reporter has been paid the estimated fee for preparation of the reporter’s

transcript;

c. That the estimated fee for preparation 0f the clerk’s record has been paid:

d. That the appellate filing fee has been paid; and

e. That service has been made upon all parties required t0 be served pursuant t0 Idaho

Appellate Rule 20.

DATED: December 24, 2019.

PICKENS LAW, P.A.

By /s/ Terri Pickens Manweiler
Terri Pickens Manweiler, Of the Firm
Attorneys for Defendant — Cross—Appellant

NOTICE OF CROSS-APPEAL, Page 3
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I HEREBY CERTIFY that on December 24, 2019, I electronically served the foregoing

document using the iCourt E-File system, Which sent a Notice ofElectronic Filing to the following

persons:

Ryan T. McFarland U First Class Mail

McFarland Ritter PLLC U Facsimile — 208.895. 1270

P.O. BOX 1335 U Hand Delivery

Meridian, ID 83680 E iCourts — wan@mcfarlandritter.com

/s/ Terri Pickens Manweiler
Terri Pickens Manweiler

NOTICE OF CROSS-APPEAL, Page 4
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To: Clerk of the Court
Idaho Supreme Court
451 West State Street
(208) 334—2616

IN THE SUPREME COURT OF THE STATE OF IDAHO

Docket No. 47484 — 2019

GEM STATE ROOFING, INCORPORATED, )

Plaintiff/Appellant, COPY

VS.

UNITED COMPONENTS, INCORPORATED,
dba GEM STATE ROOFING,

Defendant/Respondent.

VVVVVVVVVV

NOTICE OF TRANSCRIPT OF 266 PAGES LODGED

Appealed from the District Court of the Fourth Judicial
District of the State of Idaho, in and for the County of
Boise, Honorable Samuel A. Hoagland, District Court

Judge.

Volume One contains:
Motion to Compel held October March l9, 2019.
Motion for Reconsideration held July 9, 2019.
Court Trial held August 5, 2019.

Date: January l, 2020

WmAmQM CSfl—Mfl
Christine Anne Olesek, RPR
Official Court Reporter,
Idaho Certified Shorthand Reporter No. SRL—1044
Registered Professional Reporter

CHRISTINE ANNE OLESEK

SRL - 1044

05/11/2020 12:34:58

Wegener, Kelle

Filed:

Fourth Judicial District, Ada County

Phil McGrane, Clerk of the Court

By: Deputy Clerk -

January 6, 2020  4:00 p.m.
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To: Clerk of the Court
Idaho Supreme Court
451 West State Street
(208) 334—2616

IN THE SUPREME COURT OF THE STATE OF IDAHO

Docket No. 47484—2019

GEM STATE ROOFING,
INCORPORATED,

ORIGINALPlaintiff—Appellant,

)

)

)

)

)

)

VS. )

)

UNITED COMPONENTS, )

INCORPORATED, dba GEM STATE )

ROOFING, )

)

)Defendant-Cross Appellant

Appealed from the District Court of the
Fourth Judicial District of the State of
Idaho, in and for the County of Ada,
Honorable Samuel A. Hoagland, District Court Judge

NOTICE OF TRANSCRIPT OF 25 PAGES LODGED

Volume One contains:
Plaintiff's Motion for Sanctions held June l9, 2019.

Date: April 3, 2020WNW0W 6567949
Christine Anne Olesek, RPR
Official Court Reporter,
Idaho Certified Shorthand Reporter No. SRL—1044
Registered Professional Reporter

CHRISTINE ANNE OLESEK

SRL - 1044

05/11/2020 12:38:25

Wegener, Kelle

Filed:

Fourth Judicial District, Ada County

Phil McGrane, Clerk of the Court

By: Deputy Clerk -

April 6, 2020  4:00 p.m.
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TO: Idaho Supreme Court/Court of Appeals
Post Office BOX 83720
Boise, Idaho 83720—0101
Email: Sctfilings@idcourts.net

GEM STATE ROOFING, DOCKET NO. 47484
INCORPORATED.

Plaintiff—Appellant,

vs.

UNITED COMPONENTS,
INCORPORATED, dba GEM STATE
ROOFING.

)

)

)

)

)

)

)

)

)

)

)

Defendant—Cross—Appellant.)
)

NOTICE OF TRANSCRIPT LODGED

Notice is hereby given that on April 28, 2020,

I lodged l transcript of 29 pages in length for the

above—referenced appeal with the District Court Clerk of

the County of Ada in the Fifth Judicial District.

Appeal transcript consisting of the following

hearing: Motion for Costs and Attorney's Fees,

November 12, 2019.

zéyan»¢/</%¢afi%z(Zsflg/aae
Roxanne K. Patchell, RPR, CSR
Idaho CSR Number 733
California CSR Number 12057

05/04/2020 10:32:42

Larsen, Thomas

Filed:

Fourth Judicial District, Ada County

Phil McGrane, Clerk of the Court

By: Deputy Clerk -
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EXHIBIT LIST

Samuel A . Hoaqland/ Maura OIaon/Janet Hoskins
Judge Clerk

DATE: 08/05/19 DISPOSITION: Court Trial

CASE NO. CV01-18—13437

Gem State Roofing, Inc. Ryan McFarland

Plaintiff Attorney(s)

vs.

United Components Inc. Terri Pickens Manweiler

Defendant Attorney(s)

BY NO. DESCRIPTION STATUS
Stip 1 Trademark Settlement Agreement Admitted 8/5/19

Stip 2 Gem State- Blaine Cert of Assumed Business Name for Admitted 8/5/19
“Gem State Roofing” dated 8/12/97

Stip 3 Gem State— Boise Cert of Assumed Business Name for Admitted 8/5/19
“Gem State Roofing” dated 7/19/99

Stip 4 Gem State- Blaine corrected App for Reg of Trademark Admitted 8/5/19

Service Mark dated 4/8/02 for “Gem State Roofing”

Trademark
Stip 5 Gem State— Blaine Cert of Reg of Trademark/ Service Mark Admitted 8/5/19

dated 5/2/02 for “Gem State Roofing” Trademark
Stip 6 Gem State Boise Cert of Reg of Trademark/ Service Mark Admitted 8/5/19

dated 12/29/04 for “Gem State Roofing” Trademark
Stip 7 Gem State Boise Estimate for roofing job in Blaine Co Admitted 8/5/19

dated 9/30/10

Stip 8 Gem State Boise Estimate for roofing job in Blaine Co Admitted 8/5/19

dated 9/30/10

Stip 9 Gem State Boise Estimate for roofing job in Blaine Co Admitted 8/5/19

dated 6/20/11

Stip 1O Gem State Boise Estimate for roofing job in Blaine Co Admitted 8/5/19

dated 7/12/11

Stip 11 Gem State Boise Estimate for roofing job in Blaine Co Admitted 8/5/19

dated 7/12/11

Stip 12 Gem State Boise Invoice for roofing job in Blaine Co dated Admitted 8/5/19

8/30/11

Stip 13 Articles of Incorp of United Components, Incorp dated Admitted 8/5/19

10/25/11

Stip 14 UCI cancellation or Amendment of Cert of Assumed Admitted 8/5/19

Business Name for “Gem State Roofing” dated 10/26/11

Exhibit List

08/05/2019 15:04:03

Hoskins, Janet

Filed:

Fourth Judicial District, Ada County

Phil McGrane, Clerk of the Court

By: Deputy Clerk -

Olson 
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Samuel A . Hoaqland/

EXHIBIT LIST

Maura OIaon/Janet Hoskins
Judge

DATE: 08/05/1 9

Clerk

DISPOSITION: Court Trial

CASE NO. CV01-18—13437

Stip 15 App for Reg of Assignment of Trademark—Service mark of Admitted 8/5/19
“Gem State Roofing” trademark from Gem State Boise to

UCI dated 12/1/14

Stip 16 Cert of Assignment Reg of Trademark Service Mark from Admitted 8/5/19

Gem State Boise to UCI dated 12/1/14

Stip 17 UCI Estimate for asphaltjob in Blaine Co dated 5/5/16 Admitted 8/5/19

Stip 18 UCI Estimate for roofing job in Blaine Co dated 6/13/16 Admitted 8/5/19

Stip 19 UCI Estimate for roofing job in Blain Co dated 7/29/16 Admitted 8/5/19

Stip 20 UCI Transactions Detail Report for Pioneer West Property Admitted 8/5/19

Management (Blaine Co Customer)
Stip 21 UCI Estimate for roofing job in Blaine Co dated 8/17/16 Admitted 8/5/19

Stip 22 UCI Estimate for asphaltjob in Blaine Co dated 8/17/16 Admitted 8/5/19

Stip 23 UCI Estimate for asphaltjob in Blaine Co dated 8/17/16 Admitted 8/5/19

Stip 24 UCI Estimate for roofing job in Blaine Co dated 2/5/17 Admitted 8/5/19

Stip 25 UCI Estimate for roofing job in Blaine Co dated 12/5/17 Admitted 8/5/19

Stip 26 UCI Estimate for roofing job in Blaine co dated 12/5/17 Admitted 8/5/19

Stip 27 UCI Transactions Detail Report for Kerry Armstrong (Blaine Admitted 8/5/19

Co customer)

Stip 28 McAlvain email to UCI inquiring about “Hailey Idaho Admitted 8/5/19

Roofing Work?” dated 1/1 7/1 8

Stip 29 UCI Estimated for roofing job in Blaine Co dated 5/25/18 Admitted 8/5/19

Stip 30 Email from Tracey Felix to Kerrie Kuhn requesting bid to do Admitted 8/5/19

roofing job for Wood River Valley Animal Shelter

Stip 31 McAlvain Construction Subcontract Agreement w/ UCI for Admitted 8/5/19

roofing job for Wood River Valley Animal Shelter dated

2/16/18

Stip 32 UCI invoice dated 3/7/18 outlining work to be performed for Admitted 8/5/19

Wood River Valley Animal Shelter roofing job

Stip 33 UCI Transactions Detail Report for McAlvain Construction Admitted 8/5/19

(Blaine Co customer)

Stip 34 Change Order #1 for McAlvain/UCI Subcontract Agreement Admitted 8/5/19

Stip 35 UCI Invoice dated 3/20/18 for additional roofing work Admitted 8/5/19

performed on Wood River Valley Animal Shelter per

change order #1

Stip 36 Email from Kerrie Kuhn re McAlvain roofing project Admitted 8/5/19

confusion between Gem State — Blaine and UCI
Stip 37 UCI invoiced dated 3/20/18 for additional roofing work Admitted 8/5/19

performed on Wood River Valley Animal Shelter per

change order #1

Stip 38 Change order #2 for McAlvain/ UCI subcontract agreement Admitted 8/5/19

Exhibit List
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Samuel A . Hoaqland/

EXHIBIT LIST

Maura OIaon/Janet Hoskins
Judge

DATE: 08/05/1 9

Clerk

DISPOSITION: Court Trial

CASE NO. CV01-18—13437

dated 4/17/18

Stip 39 UCI invoice for additional roofing work performed on Wood Admitted 8/5/19

River Valley Animal Shelter per change order #2 dated

4/1 1/18

Stip 4O Change order #3 for McAlvain/UCI subcontract agreement Admitted 8/5/19

dated 6/25/18

Stip 41 Change order #5 for McAlvain/ UCI subcontract agreement Admitted 8/5/19

dated 8/22/18

Stip 42 Change order #6 for McAlvain/ UCI subcontract agreement Admitted 8/5/19

dated 9/4/18

Stip 43 Cease and desist letter from McFarland Ritter to UCK dated Admitted 8/5/19

6/22/18

Stip 44 Letter from Pickens to Conzakos to McFarland dated Admitted 8/5/19

6/29/18

Stip 45 UCI Invoice for additional roofing work performed on Wood Admitted 8/5/19

River Valley Animal Shelter dated 9/27/1 8

Stip 46 UCI estimate for additional roofing work performed on Admitted 8/5/19

Wood River Valley Animal Shelter dated 11/19/18

Stip 47 UCI subcontractor app for payment to McAlvain dated Admitted 8/5/19

1/28/19

Stip 48 Cert of Incorporated of Flynn Inc Admitted 8/5/19

Stip 49 Articles of Amendment changing Flynn Inc to Gem State Admitted 8/5/19

Roofing and Asphalt Maintenance
Stip 50 Articles of Incorp of Gem State Roofing Inc. Admitted 8/5/19

Stip 51 App for Reg of Trademark Service Mark Admitted 8/5/19

Stip 52 Cert f0 Reg of Trademark Service Mark Admitted 8/5/19

Stip 53 App for Renewal Reg of Trademark Service Mark Admitted 8/5/19

Stip 54 Cert Renewal Reg of Trademark Service Mark Admitted 8/5/19

Stip 55 Estimate- Kerry Armstrong Admitted 8/5/19

Pltf 104- Table/ Bar Graph Admitted 8/5/19

A
(Pg1
& 2)

Pltf 109 Pgs from internet Admitted 8/5/19

Exhibit List
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