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For over six years, parents of children conceived with sperm pur-
chased from the Atlanta-based sperm bank Xytex have sued the com-
pany for debilitating genetic conditions allegedly originating from the 
sperm. These lawsuits rely on a wide range of different legal theories, 
including fraud, negligent misrepresentation, breach of warranty, 
professional negligence, product liability, unfair trade practices, un-
just enrichment, and battery. Until recently, state and federal courts 
in Georgia dismissed these claims as tantamount to claims for wrong-
ful birth, a cause of action rejected by the Supreme Court of Georgia 
in 1990. The Supreme Court of Georgia recently distinguished several 
of the plaintiffs’ theories of recovery from wrongful birth, finally ena-
bling pending claims against Xytex to proceed to discovery. However, 
this may prove to be a hollow victory because the recovery available 
under viable claims against Xytex is likely to be insufficient to finance 
plaintiffs’ litigation efforts. The Supreme Court of Georgia has, for 
practical purposes, left the victims of unscrupulous sperm banks with-
out a remedy. 
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�
2Q�2FWREHU�����������-DPHV�$JJHOHV�ZDONHG�LQWR�WKH�RIILFHV�RI�$WODQWD�

EDVHG�VSHUP�EDQN�;\WH[�DQG�RIIHUHG�WR�GRQDWH�KLV�VSHUP���+H�ZDV�D�KDQG�
VRPH�PDQ��VL[�IHHW�IRXU�LQFKHV�WDOO��ZLWK�EOXH�JUHHQ�H\HV�DQG�ZDY\�EURZQ�
KDLU��+H�ZDV�LQWHUYLHZHG�E\�;\WH[�HPSOR\HH�0DU\�+DUWOH\��ZKR�FRPSOHWHG�
D�GRQRU�DSSOLFDWLRQ�IRU�KLP��$JJHOHV�WROG�+DUWOH\�WKDW�KH�KDG�UHFHLYHG�PXO�
WLSOH�DFDGHPLF�GHJUHHV�DQG�ZDV�ZRUNLQJ�WRZDUG�D�3K�'��DW�*HRUJLD�7HFK�DQG�
WKDW� KH� KDG� D� FOHDQ� PHGLFDO� KLVWRU\� DQG� QR� FULPLQDO� UHFRUG�� $IWHU� WKLUW\�
PLQXWHV�ZLWK�+DUWOH\��$JJHOHV�XQGHUZHQW�D�WHQ�PLQXWH�SK\VLFDO�H[DPLQDWLRQ�
WR�FRQILUP�WKDW�KH�KDG�QR�QRWLFHDEOH�GHIRUPLWLHV��+H�ZDV�WKHQ�SURPSWO\�DV�
VLJQHG�WKH�GRQRU�QXPEHU�������;\WH[�VWDUWHG�VHOOLQJ�$JJHOHV¶V�VSHUP�LP�
PHGLDWHO\�DQG�FRQWLQXHG�WR�GR�VR�IRU� WKH�QH[W�VL[WHHQ�\HDUV��;\WH[�WRXWHG�
KLP� WR�SRWHQWLDO�EX\HUV�DV�³RQH�RI�RXU�EHVW�GRQRUV�ZKRVH� VSHUP� LV� UDUHO\�
DYDLODEOH´�DQG�³D�PDQ�RI�KLJK�LQWHJULW\��H[WUHPHO\�LQWHOOLJHQW��DQG�FROOHJH�
HGXFDWHG�´���7KURXJK�;\WH[�VDOHV�RI�KLV�VSHUP��$JJHOHV�EHFDPH�WKH�ELRORJ�
LFDO�IDWKHU�RI�DW�OHDVW����FKLOGUHQ���

$V�LW�WXUQV�RXW��RQ�WKH�GD\�$JJHOHV�ILUVW�ZDONHG�LQWR�;\WH[¶V�RIILFHV��KH�
KDG�MXVW�GURSSHG�RXW�RI�FROOHJH�DQG�ZDV�ZRUNLQJ�DV�D�MDQLWRU���+LV�PHGLFDO�
UHFRUGV�SULRU�WR�2FWREHU������FRQWDLQHG�GLDJQRVHV�RI�VFKL]RSKUHQLD��QDUFLV�
VLVWLF�SHUVRQDOLW\�GLVRUGHU��GUXJ�LQGXFHG�SV\FKRWLF�GLVRUGHU��DQG�JUDQGLRVH�
GHOXVLRQV���+H�KDG�EHHQ�KRVSLWDOL]HG�DW�OHDVW�WZLFH�DV�DQ�DGXOW�IRU�WKHVH�FRQ�
GLWLRQV�IRU�SHULRGV�RI�PRUH�WKDQ�WZR�ZHHNV��DQG�WKURXJKRXW�WKH�VL[WHHQ�\HDUV�
GXULQJ�ZKLFK�KH�FRQWLQXHG�GRQDWLQJ�VSHUP�DW�;\WH[��$JJHOHV�ZDV�SHULRGL�
FDOO\�DGPLWWHG�WR�SV\FKLDWULF�WUHDWPHQW�FHQWHUV�IRU�VXLFLGDO�RXWEXUVWV�DQG�SV\�
FKRWLF�HSLVRGHV���'XULQJ�PRVW�RI�WKLV�WLPH��KH�KDG�QR�XQLYHUVLW\�GHJUHHV�RI�
DQ\�NLQG���+H�GLG��KRZHYHU��KDYH�D�FULPLQDO�UHFRUG�WKDW�LQFOXGHG�PXOWLSOH�
�
� ��� �$OO� LQIRUPDWLRQ� UHJDUGLQJ� WKH� HYHQWV� VXUURXQGLQJ�;\WH[¶V� UHFUXLWPHQW� RI� -DPHV�$JJHOHV� DV�
VSHUP�GRQRU�DUH�WDNHQ�IURP�SODLQWLIIV¶�SOHDGLQJV�LQ�WKH�FDVHV�VXEVHTXHQWO\�EURXJKW�DJDLQVW�;\WH[�DV�ZHOO�
DV�FRXUW�GHFLVLRQV�LVVXHG�LQ�WKHVH�FDVHV��See�%ULHI�RI�3HWLWLRQHU�$SSHOODQW�DW��±���1RUPDQ�Y��;\WH[�&RUS���
����6�(��G������*D��&W��$SS���������1R��$��$�������see also�%ULHI�IRU�5HVSRQGHQW�$SSHOOHH�DW��±���
1RUPDQ�Y��;\WH[�&RUS�������6�(��G������*D��&W��$SS���������1R��$��$�������%ULHI�RI�3HWLWLRQHU�$S�
SHOODQW�DW����=HOW�Y��;\WH[�&RUS�������)��$SS¶[��������WK�&LU���������1R�������������%ULHI�RI�5HVSRQGHQW�
$SSHOOHH�DW����=HOW�Y��;\WH[�&RUS�������)��$SS¶[��������WK�&LU���������1R�������������'RH�Y��;\WH[�
&RUS��������8�6��'LVW��/(;,6��������DW������1�'��&DO��-XO\������������'RH�Y��;\WH[�&RUS��������8�6��
'LVW��/(;,6��������DW������1�'��&DO��0DU�������������&RPSODLQW�DW������±����1RUPDQ�Y��;\WH[�&RUS���
1R������&9��������*D��6XSHU��&W��1RY�������������
� ��� �&RPSODLQW�DW�������1RUPDQ�Y��;\WH[�&RUS���1R������&9��������*D��6XSHU��&W��1RY�������������
� ��� �Id.�DW������
� ��� �Id. DW������
� ��� �Id.DW�������
� ��� �Id. DW�������
� ��� �Id. DW�������



43785-ckt_96-1 S
heet N

o. 63 S
ide A

      01/11/2022   14:02:11
43785-ckt_96-1 Sheet No. 63 Side A      01/11/2022   14:02:11

+(/('�/<7721�9(57,16.<�),1$/��'2�127�'(/(7(�� �����������������30�

����@� UNSCRUPULOUS SPERM BANKS� ����

DUUHVWV� IRU�EXUJODU\�� WUHVSDVVLQJ��'8,��DQG�GLVRUGHUO\�FRQGXFW���+H�VHUYHG�
HLJKW�PRQWKV� LQ� MDLO� IRU�EXUJODU\� LQ������ZKLOH�KH�ZDV�RQ�;\WH[¶V� DFWLYH�
GRQRUV�OLVW���

'XULQJ�WKLV�WLPH��;\WH[�SURPRWHG�LWVHOI�DV�³DQ�LQGXVWU\�OHDGHU�LQ�UHSUR�
GXFWLYH�VHUYLFHV�ZLWK�D�FRPPLWPHQW�WR�XQVXUSDVVHG�TXDOLW\�FRQWUROV�´����7KH�
FRPSDQ\¶V�ZHEVLWH� H[SODLQHG� WKDW� WUDLQHG� FRXQVHORUV� LQYHVWLJDWHG�GRQRUV¶�
SHUVRQDO�DQG�IDPLO\�KHDOWK�KLVWRULHV����;\WH[�DVVXUHG�SURVSHFWLYH�SDUHQWV�WKDW�
GRQRUV�XQGHUZHQW�PHGLFDO��SV\FKRORJLFDO��DQG�JHQHWLF�HYDOXDWLRQV��ZLWK�IRO�
ORZ�XS�WHVWLQJ�HYHU\�VL[�PRQWKV����7KH�VSHUP�EDQN�WROG�FOLHQWV�WKDW�LW�ZRXOG�
XSGDWH�WKHP�ZLWK�DQ\�QHZ�PHGLFDOO\�VLJQLILFDQW�LQIRUPDWLRQ�DERXW�GRQRUV����
+RZHYHU�� HYHQ� DIWHU� GLVFRYHULQJ� WKH� WUXWK� DERXW�$JJHOHV��;\WH[� IDLOHG� WR�
LQIRUP�SDUHQWV�ZKR�KDG�FRQFHLYHG�FKLOGUHQ�ZLWK�KLV�VSHUP��DQG�WKH�FRPSDQ\�
FRQWLQXHG�VHOOLQJ�LW�WR�HDJHU�EX\HUV����

3DUHQWV�ZKR�SXUFKDVHG�$JJHOHV¶V�VSHUP�IURP�;\WH[�ILOHG�PRUH�WKDQ�D�
GR]HQ�ODZVXLWV�VWDUWLQJ�LQ�������DOOHJLQJ�WKDW�WKH�FRPSDQ\¶V�PLVUHSUHVHQWD�
WLRQV� FDXVHG� JHQHWLF� DEQRUPDOLWLHV� LQ� FKLOGUHQ� FRQFHLYHG�ZLWK� WKH� VSHUP��
ZKLFK�EXUGHQHG�WKHLU�IDPLOLHV�ZLWK�WKH�FRVWV�RI�WUHDWLQJ�D�YDULHW\�RI�UHVXOWLQJ�
DGYHUVH�KHDOWK�FRQGLWLRQV����7KHRULHV�RI�UHFRYHU\�LQ�WKHVH�ODZVXLWV�LQFOXGHG�
IUDXG��QHJOLJHQW�PLVUHSUHVHQWDWLRQ��SURIHVVLRQDO�QHJOLJHQFH��SURGXFW� OLDELO�
LW\�� EUHDFK� RI� ZDUUDQW\�� XQMXVW� HQULFKPHQW�� DQG� XQIDLU� WUDGH� SUDFWLFHV����
3ODLQWLIIV�ILOHG�PDQ\�RI�WKHVH�ODZVXLWV� LQ�*HRUJLD��ZKHUH�VWDWH�DQG�IHGHUDO�
WULDO�FRXUWV�GLVPLVVHG�WKHLU�FODLPV����7KHVH�FRXUWV�HQGRUVHG�;\WH[¶V�DVVHU�
WLRQV�WKDW�DOO�WKH�SODLQWLIIV¶�WKHRULHV�DPRXQWHG�WR�FODLPV�IRU�ZURQJIXO�ELUWK��D�
�
� ��� �Id.�DW�������
� ��� �Id.�DW�������
� ���� �Id.�DW�������
� ���� �Id. DW�������
� ���� �Id.�DW�������
� ���� �Id.  �
� ���� �Id. DW�������
� ���� �See�*HRUJLD�FDVHV��=HOW�Y�;\WH[��&LYLO�$FWLRQ�1R�������&9������7:7��1��'LV��*HRUJLD�)HE�
UXDU\������������-DQH�'RH�Y�;\WH[��2SLQLRQ�DQG�2UGHU��&LYLO�$FWLRQ�1R�������&9������7:7��1��'LV��
*HRUJLD�0DUFK����������-DQH�'RH���DQG�-DQH�'RH���Y�;\WH[��2UGHU�RQ�'HIHQGDQW¶V�0RWLRQ�WR�'LVPLVV��
&LYLO�$FWLRQ�����&9��������6XSHULRU�&RXUW�RI�)XOWRQ�&RXQW\�*HRUJLD�'HFHPEHU������������1RUPDQ�Y�
;\WH[�&RUS������6�(��G������*D��&W��$SS���������1R��$��$�������&ROOLQV�Y�;\WH[��)LQDO�2UGHU�*UDQWLQJ�
'HIHQGDQW¶V�0RWLRQ� WR�'LVPLVV��&LYLO�$FWLRQ�1R�� ����&9������� �6XSHULRU�&RXUW� RI� )XOWRQ�&RXQW\�
*HRUJLD�2FWREHU������������&UX]�Y�;\WH[��)LUVW�$PHQGHG�&RPSODLQW�&LYLO�$FWLRQ�����&9��������6X�
SHULRU�&RXUW�RI�)XOWRQ�&RXQW\�*HRUJLD�6HSWHPEHU������������VHH�DOVR�FDVHV�RXWVLGH�RI�*HRUJLD�LQFOXGLQJ��
-DQH�'RH�Y�;\WH[�������&9�������-$.�$*��&HQWUDO�'LVWULFW�RI�&DOLIRUQLD��������-DQH�'RH�Y�;\WH[��
2UGHU�*UDQWLQJ�LQ�3DUW�DQG�'HQ\LQJ�LQ�3DUW�0RWLRQ�WR�'LVPLVV��;�����:/����������1��'��&DOLIRUQLD�
0DUFK������������'RH�Y�;\WH[�������FY�������-':�7%0���0LGGOH�'LVWULFW�RI�)ORULGD���������'RH�Y�
;\WH[�������FY�������'$3��1��'LV��2KLR���������-DQH�'RH���Y�;\WH[��&LYLO�'RFNHW�IRU�0'/��&DVH���
&$1������FY����������������
� ���� �Id.��
� ���� �Id.�
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FDXVH�RI�DFWLRQ�UHMHFWHG�E\�WKH�6XSUHPH�&RXUW�RI�*HRUJLD�LQ���������+RZ�
HYHU��LQ�DQ�DSSHDO�IURP�RQH�RI�WKHVH�GLVPLVVDOV��WKH�6XSUHPH�&RXUW�RI�*HRU�
JLD��ZKLOH�UHDIILUPLQJ�LWV�UHMHFWLRQ�RI�UHFRYHU\�IRU�ZURQJIXO�ELUWK��UHFHQWO\�
KHOG� WKDW� DOOHJDWLRQV�DJDLQVW�;\WH[�ZRXOG� VXSSRUW� FRPSHQVDWLRQ� IRU�RWKHU�
ORVVHV�VXIIHUHG�E\�FKLOGUHQ�DQG�WKHLU�SDUHQWV����

8QIRUWXQDWHO\�IRU�SDUHQWV�DQG�WKHLU�FKLOGUHQ�LQMXUHG�E\�;\WH[¶V�PLVFRQ�
GXFW�� WKLV�PD\�SURYH� WR�EH� D�KROORZ�YLFWRU\�� ,W� LV� OLNHO\� WKDW� WKH�GDPDJHV�
UHFRYHUDEOH�XQGHU� WKH�6XSUHPH�&RXUW¶V� DQDO\VLV�ZLOO�EH� LQVXIILFLHQW� WR� IL�
QDQFH�IXUWKHU�OLWLJDWLRQ�RI�WKLV�NLQG�RU�JHQHUDWH�OLDELOLW\�H[SRVXUH�FDSDEOH�RI�
LQFHQWLYL]LQJ�XQVFUXSXORXV��RU�PHUHO\�FDUHOHVV��VSHUP�EDQNV�WR�SURYLGH�FOL�
HQWV�ZLWK�UHOLDEOH�LQIRUPDWLRQ�UHJDUGLQJ�WKHLU�GRQRUV��7RUW�OLWLJDWLRQ�KDV�KLV�
WRULFDOO\�SOD\HG�D�VLJQLILFDQW�UROH�LQ�WKH�UHJXODWLRQ�RI�KHDOWK�DQG�VDIHW\�LQ�D�
YDULHW\�RI�DUHDV��DQG�LW�KDV�WKH�SRWHQWLDO�WR�GR�VR�LQ�WKH�UHJXODWLRQ�RI�VSHUP�
EDQNV��EXW�RQO\�LI�WKH�DYDLODEOH�GDPDJHV�FDQ�VXSSRUW�D�YLDEOH�EXVLQHVV�PRGHO�
IRU�ILOLQJ�ODZVXLWV��

,Q�DGGLWLRQ��WKH�OLPLWDWLRQ�RQ�GDPDJHV�LQ�WKLV�FRQWH[W�PD\�JLYH�ULVH�WR�
DQ�HVSHFLDOO\�FUXHO�LURQ\��$V�H[SODLQHG��EHORZ��WKH�6XSUHPH�&RXUW�RI�*HRU�
JLD�UHIXVHV�WR�SHUPLW�SDUHQWV�WR�FROOHFW�GDPDJHV�IRU�ZURQJIXO�ELUWK��LQFOXGLQJ�
WKH�FRVWV�RI�UHDULQJ�D�VHYHUHO\�GLVDEOHG�FKLOG��IRU�ODUJHO\�V\PEROLF�UHDVRQV²
EHFDXVH�³D�SDUHQW�FDQQRW�EH�VDLG�WR�KDYH�VXIIHUHG�DQ�LQMXU\�LQ�WKH�ELUWK�RI�D�
FKLOG´����DQG�EHFDXVH�WKH�&RXUW�LV�³XQZLOOLQJ�WR�VD\�WKDW�OLIH��HYHQ�OLIH�ZLWK�
VHYHUH�LPSDLUPHQWV��PD\�HYHU�DPRXQW�WR�D�OHJDO�LQMXU\�´���,Q�LWV�DIILUPDWLRQ�
RI�WKH�XQTXHVWLRQDEOH�YDOXH�RI�HYHU\�VHYHUHO\�GLVDEOHG�FKLOG�WR�LWV�SDUHQWV��
WKH�&RXUW�GHQLHV�WKRVH�SDUHQWV�WKH�UHVRXUFHV�QHFHVVDU\�WR�SURSHUO\�FDUH�IRU�
WKHLU�FKLOGUHQ��7KH�&RXUW¶V�GHFLVLRQ�RIIHUV�D�FDXWLRQDU\�WDOH�DERXW�KRZ�WKH�
DIILUPDWLRQ�RI�PRUDO�SULQFLSOH�PD\��LQ�SUDFWLFH��LOO�VHUYH�WKH�YHU\�SHRSOH�LW�
DLPV�WR�SURWHFW��

7KLV�DUWLFOH�DQDO\]HV�WKH�;\WH[�OLWLJDWLRQ�LQ�*HRUJLD�DQG�LWV�EURDGHU�LP�
SOLFDWLRQV�IRU�WKH�UHJXODWLRQ�RI�UHSURGXFWLYH�WLVVXH�SURYLGHUV��3DUW�,�H[SODLQV�
WKH� UHMHFWLRQ�RI�ZURQJIXO�ELUWK� DV� D� WKHRU\�RI� UHFRYHU\� LQ�*HRUJLD� DQG� LWV�

�
� ���� �2UGHU�RQ�'HI¶V�0RW��WR�'LVPLVV��1RUPDQ�Y��;\WH[�&RUS���1R������&9��������*D��6XSHU��&W��
)XOWRQ�&QW\���������2UGHU�RQ�'HI¶V�0RW��WR�'LVPLVV��'RH�Y��;\WH[�&RUS���1R�������&9������7:7�������
:/����������1�'��*D��0DU�������������2SLQLRQ�DQG�2UGHU��'RH���Y��;\WH[�&RUS���1R�������&9������
7:7�������:/����������1�'��*D��0DU�������������)LQDO�2UGHU�*UDQWLQJ�'HI¶V�0RW��WR�'LVPLVV��&ROOLQV�
Y��;\WH[�&RUS���1R������&9�������������:/����������*D��6XSHU��&W��2FW�������������2UGHU��=HOW�Y��
;\WH[�&RUS���1R�������&9������7:7�������:/����������1�'��*D��)HE�������������aff’d������)��$SS¶[��
�������WK�&LU���������)LQDO�2UGHU��&UX]�Y��;\WH[�&RUS���1R������&9��������*D��6XSHU��&W�����������
� ���� �1RUPDQ�Y��;\WH[�&RUS�������6�(��G���������� �*D��������� reconsideration denied� �2FW������
�������
� ���� �Id.�DW������TXRWLQJ�)XOWRQ�'H.DOE�+RVS��$XWK��Y��*UDYHV������6�(��G��������������*D���������
� ���� �Id. �TXRWLQJ�$WODQWD�2EVWHWULFV�	�*\QHFRORJ\�*URXS�Y��$EHOVRQ������6�(��G�����������*D��
��������
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DSSOLFDWLRQ�WR�FODLPV�DJDLQVW�;\WH[��3DUW�,,�DQDO\]HV�WKH�6XSUHPH�&RXUW�RI�
*HRUJLD¶V� FLUFXPVFULSWLRQ� RI� DYDLODEOH� GDPDJHV� LQ� FODLPV� DJDLQVW� ;\WH[��
3DUW�,,,�GLVFXVVHV�WKH�LPSOLFDWLRQV�RI�WKH�6XSUHPH�&RXUW�RI�*HRUJLD¶V�GHFL�
VLRQ�IRU�WKH�UHJXODWLRQ�RI�SURYLGHUV�RI�UHSURGXFWLYH�WLVVXH��

,��7+(�5(-(&7,21�2)�:521*)8/�%,57+�&/$,06�,1�*(25*,$�

,Q�WKH������FDVH�RI�Atlanta Obstetrics & Gynecology Group v. Abelson��
WKH�SDUHQWV�RI�D�FKLOG�ERUQ�ZLWK�'RZQ�V\QGURPH�VXHG�D�SK\VLFLDQ�ZKR�IDLOHG�
WR� SURSHUO\� FRXQVHO� WKH�PRWKHU� FRQFHUQLQJ� WKH� ULVNV� RI� SUHJQDQF\� DW� DJH�
WKLUW\�VHYHQ�DQG� WR� LQIRUP�KHU�RI� WKH� DYDLODELOLW\�RI�GLDJQRVWLF� WHVWLQJ� IRU�
FKURPRVRPDO�DEQRUPDOLWLHV�LQ�WKH�IHWXV����7KH�SDUHQWV�VXHG�WKH�SK\VLFLDQ�IRU�
PHGLFDO�PDOSUDFWLFH�DQG�VRXJKW�FRPSHQVDWLRQ�IRU� WKH�H[WUDRUGLQDU\�FKLOG�
FDUH�H[SHQVHV�QHFHVVLWDWHG�E\� WKH�FKLOG¶V�GLVDELOLW\����$GGUHVVLQJ� WKH� IRXU�
HOHPHQWV� RI� WKH� SDUHQWV¶� QHJOLJHQFH� FODLP� DJDLQVW� WKH� SK\VLFLDQ²GXW\��
EUHDFK�� FDXVDWLRQ�� DQG� LQMXU\²WKH� 6XSUHPH�&RXUW� RI�*HRUJLD� UHFRJQL]HG�
WKDW�WKH�SK\VLFLDQ�EUHDFKHG�D�GXW\�RI�FDUH�WR�WKH�PRWKHU�³WR�LPSDUW�UHOHYDQW�
LQIRUPDWLRQ�WR�D�SDWLHQW�FRQFHUQLQJ�KLV�RU�KHU�PHGLFDO�FRQGLWLRQ�´���+RZ�
HYHU��WKH�&RXUW�UHMHFWHG�WKH�SODLQWLIIV¶�FODLP�IRU�ODFN�RI�FDXVDWLRQ�DQG�UHIXVHG�
WR�UHFRJQL]H�WKH�ELUWK�RI�D�FKLOG�DV�D�OHJDO�LQMXU\����

,Q�DQDO\]LQJ�WKH�ODFN�RI�FDXVDWLRQ��WKH�&RXUW�KHOG�WKDW�WKH�JHQHWLF�DE�
QRUPDOLW\�WKDW�FDXVHG�WKH�FKLOG¶V�'RZQ�V\QGURPH�³ZDV�DOUHDG\�LQ�H[LVWHQFH�
ZKHQ�WKH�SDUHQWV�ILUVW�FDPH�LQWR�FRQWDFW�ZLWK�WKH�SK\VLFLDQ>�@´�DQG��WKHUHIRUH��
³WKH�GHIHQGDQWV�FDQQRW�EH�VDLG�WR�KDYH�FDXVHG�WKH�LPSDLUPHQW��������´���7KLV�
SDUW�RI�WKH�&RXUW¶V�KROGLQJ�LV�VRPHZKDW�SHUSOH[LQJ��7KH�SDUHQWV�DOOHJHG�WKDW��
KDG�WKH�SK\VLFLDQ�LQIRUPHG�WKHP�RI�WKH�DYDLODELOLW\�RI�GLDJQRVWLF�WHVWLQJ��WKH\�
ZRXOG�KDYH�WHVWHG�WKH�IHWXV��REWDLQHG�UHVXOWV�LQGLFDWLQJ�D�FKURPRVRPDO�DE�
QRUPDOLW\��DQG�DERUWHG�WKH�SUHJQDQF\����7KXV��WKH�SK\VLFLDQ¶V�QHJOLJHQW�IDLO�
XUH�WR�LQIRUP�WKH�PRWKHU�RI�WKH�DYDLODELOLW\�RI�GLDJQRVWLF�WHVWLQJ�ZDV�D�IDFWXDO�
FDXVH�RI�WKH�FKLOG¶V�LPSDLUPHQW�EHFDXVH��KDG�WKH�SK\VLFLDQ�QRW�EHHQ�QHJOL�
JHQW��WKH�FKLOG�ZRXOG�QRW�KDYH�EHHQ�ERUQ�ZLWK�'RZQ�V\QGURPH��0RUHRYHU��
WKH�ULVN�RI�JLYLQJ�ELUWK�WR�D�FKLOG�ZLWK�D�FKURPRVRPDO�DEQRUPDOLW\�LV�SUH�
FLVHO\�WKH�IRUHVHHDEOH�ULVN�WKDW�JLYHV�ULVH�WR�WKH�GXW\�RI�FDUH�WKDW�WKH�SK\VLFLDQ�
EUHDFKHG�E\� IDLOLQJ� WR� LQIRUP� WKH�PRWKHU�RI� WKH� DYDLODELOLW\�RI�GLDJQRVWLF�

�
� ���� �����6�(��G�DW�����
� ���� �Id.�DW������
� ���� �Id. DW�������
� ���� �Id.�DW������
� ���� �Id� DW����±����
� ���� �Id��DW����±�����
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WHVWLQJ��7KXV��WKH�SK\VLFLDQ¶V�QHJOLJHQFH�ZDV�DOVR�D�SUR[LPDWH�FDXVH�RI�WKH�
FKLOG¶V�LPSDLUPHQW��

,W�LV�SRVVLEOH�WKDW�WKH�&RXUW¶V�HPSKDVLV�RQ�WKH�IDFW�WKDW�WKH�FKURPRVRPDO�
DEQRUPDOLW\�ZDV�DOUHDG\�LQ�H[LVWHQFH�SULRU�WR�WKH�SDUHQWV�FRQVXOWLQJ�WKH�SK\�
VLFLDQ�LV�PHDQW�WR�VXJJHVW�WKDW�WKH�SK\VLFLDQ¶V�QHJOLJHQW�IDLOXUH�WR�LQIRUP�WKH�
PRWKHU�RI�WKH�DYDLODELOLW\�RI�WHVWLQJ�GLG�QRW�LQFUHDVH�WKH�ULVN�RI�JLYLQJ�ELUWK�
WR�D�FKLOG�ZLWK�'RZQ�V\QGURPH��)URP�WKLV��RQH�PLJKW�FRQFOXGH�WKDW�WKH�SK\�
VLFLDQ�RZHG�WKH�PRWKHU�QR�GXW\�WR�UHQGHU�DVVLVWDQFH�WR�SURWHFW�KHU�IURP�D�ULVN�
WKDW�KH�GLG�QRW�FUHDWH��+RZHYHU��WKH�FRXUW�DW�WKH�RXWVHW�RI�LWV�DQDO\VLV�UHFRJ�
QL]HV�WKDW�WKH�SK\VLFLDQ�RZHG�WKH�PRWKHU�WKLV�YHU\�GXW\�³WR�LPSDUW�UHOHYDQW�
LQIRUPDWLRQ�WR�D�SDWLHQW�FRQFHUQLQJ�KLV�RU�KHU�PHGLFDO�FRQGLWLRQ�´���7KH�GXW\�
RI�D�SK\VLFLDQ� WR� UHQGHU�DVVLVWDQFH� WR�SDWLHQWV�E\�SURYLGLQJ� WKHP�UHOHYDQW�
LQIRUPDWLRQ�FRQFHUQLQJ�PHGLFDO�ULVNV�DULVHV�RXW�RI�PXOWLSOH�IHDWXUHV�RI�WKH�
GRFWRU�SDWLHQW�UHODWLRQVKLS��VXFK�DV� WKH�SDWLHQW¶V� MXVWLILDEOH�UHOLDQFH�RQ�WKH�
SK\VLFLDQ�IRU�VXFK�LQIRUPDWLRQ��

7KH�LQFRKHUHQFH�RI�WKH�&RXUW¶V�DQDO\VLV�RI�FDXVDWLRQ�VXJJHVWV�WKDW�WKH�
NH\�WR�XQGHUVWDQGLQJ�LWV�UHMHFWLRQ�RI�ZURQJIXO�ELUWK�FODLPV�OLHV�LQ�LWV�UHIXVDO�
WR�UHFRJQL]H�WKH�ELUWK�RI�D�FKLOG�DV�D�OHJDO�LQMXU\²D�UHIXVDO�URRWHG�LQ�DQ�XQ�
DUWLFXODWHG�GLVDSSURYDO�RI�DERUWLRQ��$V�WKH�&RXUW�H[SODLQHG��³DQ�DFWLRQ�IRU�
µZURQJIXO�ELUWK¶�LV�EURXJKW�E\�SDUHQWV�RI�DQ�LPSDLUHG�FKLOG�DQG�DOOHJHV�EDVL�
FDOO\�WKDW��EXW�IRU�WKH�WUHDWPHQW�RU�DGYLFH�SURYLGHG�E\�WKH�GHIHQGDQW��WKH�SDU�
HQWV� ZRXOG� KDYH� DERUWHG� WKH� IHWXV�� WKHUHE\� SUHYHQWLQJ� WKH� ELUWK� RI� WKH�
FKLOG�´���,Q�RWKHU�ZRUGV��WKH�&RXUW�UHIXVHG�WR�UHFRJQL]H�WKH�QHJOLJHQW�GHSUL�
YDWLRQ�RI�D�ZRPDQ¶V�FRQVWLWXWLRQDOO\�SURWHFWHG�ULJKW�WR�WHUPLQDWH�D�SUHJQDQF\�
DV�FRPSHQVDEOH�LQ�WRUW�ODZ��,Q�GLFWD��WKH�&RXUW�ZHQW�VR�IDU�DV�WR�VXJJHVW�WKDW�
LW�ZRXOG�GHQ\� UHFRYHU\� HYHQ� IRU� ³LQWHQWLRQDO� WUHDWPHQW�RU� DGYLFH� WKDW� KDV�
GHSULYHG�WKH�SDUHQWV�RI�WKH�RSSRUWXQLW\�WR�DERUW�D�IHWXV�DQG�WKHUHE\�DYRLG�WKH�
ELUWK�RI�DQ�LPSDLUHG�FKLOG�´���7KH�&RXUW�GHFODUHG�WKDW�LWV�MXGJPHQW�ZDV�LQ�
IRUPHG�E\�³WKH�YDOXH�ZKLFK�RXU�VRFLHW\�SODFHV�XSRQ�KXPDQ�OLIH�LQ�JHQHUDO�
DQG�RQ�WKH�OLYHV�RI�FKLOGUHQ�LQ�SDUWLFXODU�´�DQG�LW�UHYHDOHG�LWV�PRUDO�LQWXLWLRQV�
UHJDUGLQJ�WKH�GHFLVLRQ�WR�WHUPLQDWH�D�SUHJQDQF\�E\�H[SODLQLQJ�WKDW�³ZH�LQ�
VWLQFWLYHO\�UHFRLO�IURP�WKH�QRWLRQ�WKDW�SDUHQWV�PD\�VXIIHU�D�FRPSHQVDEOH�LQ�
MXU\�RQ�WKH�ELUWK�RI�D�FKLOG�´���7KH�&RXUW�FDVW�DQ�DVSHUVLRQ�RQ�WKH�FKDUDFWHU�
RI� FODLPDQWV� VHHNLQJ� FRPSHQVDWLRQ� IRU� WKH� FRVWV� RI� UHDULQJ� DQ� XQZDQWHG�
FKLOG��DVVHUWLQJ�WKDW�³DQ\�UHFRYHU\�������VKRXOG�EH�IRU�WKH�VROH�SXUSRVH�RI�JXDU�
DQWHHLQJ� WKH� ZHOIDUH� RI� WKH� FKLOG�� KRZHYHU�� RQFH� SDUHQWV� KDYH� REWDLQHG�
�
� ���� �Id. DW������
� ���� �Id. DW����±�����
� ���� �Id. DW�������
� ���� �Id.�
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UHFRYHU\�RI�VXFK�H[SHQVHV��WKHUH�LV�QR�DVVXUDQFH�WKDW�WKH�IXQGV�ZLOO�EH�H[�
SHQGHG�RQ�EHKDOI�RI�WKH�FKLOG´��²D�FRQVLGHUDWLRQ�WKDW�LV�QRW�PHQWLRQHG�ZLWK�
UHJDUG�WR�DQ\�RWKHU�FODVV�RI�PHGLFDO�PDOSUDFWLFH�FODLP��5HFRJQL]LQJ�WKH�SR�
OLWLFDO�QDWXUH�RI�WKH�LVVXH�EXW�VHHNLQJ�WR�REVFXUH�WKH�SROLWLFDO�MXGJPHQWV�XQ�
GHUO\LQJ�LWV�GHFLVLRQ��WKH�&RXUW�KHOG�WKDW�³ZURQJIXO�ELUWK�DFWLRQV�VKDOO�QRW�EH�
UHFRJQL]HG� LQ�*HRUJLD�DEVHQW�D�FOHDU�PDQGDWH� IRU� VXFK� UHFRJQLWLRQ�E\� WKH�
OHJLVODWXUH�´���GHVSLWH�D�WUHQG�DPRQJ�D�PDMRULW\�RI�VWDWH�VXSUHPH�FRXUWV�UHF�
RJQL]LQJ�ZURQJIXO�ELUWK����

6HYHUDO� ORZHU� FRXUWV� LQ�*HRUJLD� UHOLHG� RQ�Abelson� WR� GLVPLVV� FODLPV�
DJDLQVW�;\WH[����2QH�FDVH��Norman v. Xytex Corp., HYHQWXDOO\�UHDFKHG�WKH�
6XSUHPH�&RXUW�RI�*HRUJLD����,Q�WKDW�FDVH��D�FKLOG�FRQFHLYHG�ZLWK�VSHUP�GR�
QDWHG�E\�$JJHOHV�ZDV�GLDJQRVHG�ZLWK�DWWHQWLRQ�GHILFLW�K\SHUDFWLYLW\�GLVRUGHU�
�³$'+'´��DQG�DQ�LQKHULWHG�EORRG�GLVRUGHU��ZKLFK�ZDV�QRW�DWWULEXWDEOH�WR�KLV�
ELRORJLFDO�PRWKHU����%\�WKH�DJH�RI�ILIWHHQ�� WKH�FKLOG�KDG�EHHQ�KRVSLWDOL]HG�
PXOWLSOH�WLPHV�IRU�H[WHQGHG�SHULRGV�IRU�VXLFLGDO�DQG�KRPLFLGDO�LGHDWLRQV��XQ�
FRQWUROODEOH� EHKDYLRU�� HUUDWLF�PRRG� VZLQJV�� DQG� GHSUHVVLRQ����+LV� SDUHQWV�
GLVFRYHUHG�WKDW�KH�IUHTXHQWO\�VHDUFKHG�WKH�LQWHUQHW�IRU�ZD\V�WR�NLOO�KLV�EURWKHU�
DQG�KLPVHOI����+LV�RQJRLQJ�WUHDWPHQW�LQFOXGHV�UHJXODU�VHVVLRQV�ZLWK�D�WKHUD�
SLVW�DQG�D�SV\FKLDWULVW��DQWL�SV\FKRWLF�PHGLFDWLRQ�DQG�DQWL�GHSUHVVDQWV��DQG�
DOPRVW�FRQVWDQW�VXSHUYLVLRQ�WR�PRQLWRU�KLV�EHKDYLRU�DQG�PRRG����

7KH�FKLOG¶V�SDUHQWV�VXHG�;\WH[�IRU�IUDXG��QHJOLJHQW�PLVUHSUHVHQWDWLRQ��
SURIHVVLRQDO�QHJOLJHQFH��SURGXFW�OLDELOLW\��EUHDFK�RI�ZDUUDQW\��XQMXVW�HQULFK�
PHQW�� DQG�XQIDLU� WUDGH�SUDFWLFHV����7KH� WULDO� FRXUW� GLVPLVVHG� WKHVH� FODLPV��
KROGLQJ�WKDW�WKH\�ZHUH�DOO�FODLPV�IRU�³ZURQJIXO�ELUWK�FDPRXIODJHG�DV�VRPH�
RWKHU� WRUW�´��� 7KH�&RXUW� RI�$SSHDOV� DIILUPHG�� H[SODLQLQJ� WKDW� DOO� RI� WKHVH�
FODLPV�E\� WKH�SDUHQWV�³GLUHFWO\� UHODWH� WR� WKH� IDFW� WKDW��KDG� WKH\�NQRZQ� WKH�

�
� ���� �Id. DW������
� ���� �Id. DW������
� ���� �'$1�'2%%6��7+(�/$:�2)�72576���������G�HG���������QRWLQJ�WKDW�³DOPRVW�DOO�RI� WKH�FRXUWV�
FRQVLGHULQJ´�ZURQJIXO�ELUWK�FODLPV�³KDYH�DOORZHG�VRPH�NLQG�RI�UHFRYHU\�´����
� ���� �See e.g., 1RUPDQ�Y��;\WH[�HW�DO���2UGHU�RQ�'HIHQGDQWV�0RWLRQ�WR�'LVPLVV��1R������&9�������
�*D�6XSHU��&W���������&ROOLQV�Y��;\WH[�HW�DO��������:/����������*D�6XSHU��&W���������'RH���Y��;\WH[��
�����:/����������*D��6XSHU��&W�����������
� ���� �$SSHOODQWV¶�3ULQFLSDO�%ULHI�DW�������1RUPDQ�Y��;\WH[�&RUS��������*D��/(;,6�������������1R��
6��*�������
� ���� �$OO�LQIRUPDWLRQ�UHJDUGLQJ�WKH�FLUFXPVWDQFHV�VXUURXQGLQJ�WKH�1RUPDQV¶�FRPSODLQW�LV�WDNHQ�IURP�
WKH�1RUPDQV¶�SOHDGLQJV�LQ�WKH�FDVH��See�&RPSODLQW��supra�QRWH����DW�������
� ���� �&RPSODLQW�DW�������1RUPDQ�Y��;\WH[�&RUS���1R������&9��������*D��6XSHU��&W��1RY�������������
� ���� �Id. 
� ���� �Id.�
� ���� �2UGHU�RQ�'HI¶V�0RW��WR�'LVPLVV��1RUPDQ�Y��;\WH[�&RUS���1R������&9��������*D��6XSHU��&W��
�������See�&RPSODLQW��supra�QRWH����DW����������������������������������������������������

��. 2UGHU�RQ�'HI¶V�0RW��WR�'LVPLVV��Norman��1R������&9���������
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KHDOWK�� HGXFDWLRQDO�� DQG�FULPLQDO�KLVWRU\�RI�'RQRU�������� WKH\�ZRXOG�QRW�
KDYH�SXUFKDVHG�KLV�VSHUP��������´���7KDW� LV�� WKH�SDUHQWV¶�YDULRXV� WKHRULHV�RI�
UHFRYHU\�DOO�DVVHUWHG�WKDW�WKH�DOOHJHG�PLVFRQGXFW�E\�;\WH[�GHSULYHG�WKHP�RI�
WKH�RSSRUWXQLW\�WR�DYRLG�WKH�ELUWK�RI�WKH�FKLOG��ZKLFK��VLQFH�*HRUJLD�ODZ�GRHV�
QRW�UHFRJQL]H�ZURQJIXO�ELUWK�FODLPV��GRHV�QRW�FRQVWLWXWH�D�OHJDO�LQMXU\��

2Q�DSSHDO��WKH�6XSUHPH�&RXUW�RI�*HRUJLD�UHDIILUPHG�WKH�SULQFLSOH�WKDW�
WKH�H[LVWHQFH�RI�D�FKLOG�FDQQRW�FRQVWLWXWH�D�OHJDO�LQMXU\��7KH�&RXUW�H[SODLQHG�
WKDW�³>F@ODLPV�VHHNLQJ�GDPDJHV�IRU�WKH�H[SHQVHV�RI�UDLVLQJ�D�FKLOG�FDQQRW�EH�
PDLQWDLQHG��EHFDXVH�VXFK�FODLPV�DUH�SUHPLVHG�RQ�WKH�FKLOG¶V�OLIH�DV�WKH�LQ�
MXU\´���DQG�³*HRUJLD�ODZ�GRHV�QRW�UHFRJQL]H�FODLPV�IRU�GDPDJHV�WKDW�GHSHQG�
RQ�OLIH�DV�DQ�LQMXU\�´���+RZHYHU��WKH�&RXUW�UHMHFWHG�WKH�ORZHU�FRXUWV¶�FKDU�
DFWHUL]DWLRQ�RI�DOO�WKH�SDUHQWV¶�FODLPV�DV�WDQWDPRXQW�WR�ZURQJIXO�ELUWK��RSHQ�
LQJ�VHYHUDO�SDWKZD\V�WR�UHFRYHU\��

,,��9,$%/(�&/$,06�$*$,167�;<7(;�

7KH�6XSUHPH�&RXUW�RI�*HRUJLD�LGHQWLILHG�WKUHH�FDWHJRULHV�RI�FODLPV�WKDW�
WKH�SDUHQWV�FRXOG�SXUVXH�DJDLQVW�;\WH[�WKDW�LW�GLVWLQJXLVKHG�IURP�ZURQJIXO�
ELUWK��1RQH�RI�WKHVH�FODLPV��H[SODLQHG�WKH�&RXUW��³GHSHQG�RQ�OLIH�DV�DQ�LQ�
MXU\�´���2QH�FDWHJRU\�RI�VXFK�FODLPV�LQFOXGHV�WKRVH�WKDW�³HVVHQWLDOO\�DPRXQW�
WR�RUGLQDU\�FRQVXPHU�IUDXG�´���)RU�H[DPSOH��UHFRYHU\�IRU�IUDXG��QHJOLJHQW�
PLVUHSUHVHQWDWLRQ��DQG�EUHDFK�RI�ZDUUDQW\�ZRXOG�LQFOXGH�³GDPDJHV�IRU�WKH�
GLIIHUHQFH�LQ�SULFH�EHWZHHQ�WKH�FRVW�RI�WKH�VSHUP�WKH\�UHFHLYHG�DQG�WKH�IDLU�
PDUNHW�YDOXH�RI�WKH�VSHUP�WKDW�;\WH[�WROG�WKHP�WKH\�ZHUH�JHWWLQJ�´���5HPH�
GLHV�IRU�FODLPV�DOOHJLQJ�YLRODWLRQ�RI�WKH�VWDWH¶V�)DLU�%XVLQHVV�3UDFWLFHV�$FW�
FRXOG�LQFOXGH�LQMXQFWLYH�UHOLHI��JHQHUDO�GDPDJHV��DQG�SXQLWLYH�GDPDJHV�IRU�
LQWHQWLRQDO�YLRODWLRQV��

7KH� &RXUW� DOVR� GLVWLQJXLVKHG� FODLPV� IRU� UHFRYHU\� EDVHG� RQ� ;\WH[¶V�
ZURQJIXO�IDLOXUH�WR�GLVFORVH�LQIRUPDWLRQ�DIWHU�WKH�FKLOG¶V�ELUWK����7KH�FKLOG�
ZDV�ERUQ�LQ�������EXW�WKH�SDUHQWV�GLG�QRW�OHDUQ�RI�$JJHOHV¶V�PHGLFDO�KLVWRU\�
DQG�FULPLQDO�UHFRUG�XQWLO���������,I�WKH�SDUHQWV�FRXOG�SUHVHQW�HYLGHQFH�WKDW�
UHOLDQFH� RQ� ;\WH[¶V� PLVUHSUHVHQWDWLRQV� GHOD\HG� WKHLU� HIIRUWV� WR� REWDLQ� D�
�
� ���� �1RUPDQ�Y��;\WH[�&RUS�������6�(��G�����������*D��&W��$SS���������aff’d in part��rev’d in part��
����6�(��G������*D���������
� ���� �1RUPDQ�Y��;\WH[�&RUS�������6�(��G���������� �*D��������� reconsideration denied� �2FW������
��������
� ���� �Id.�DW������
� ���� �Id.�DW����±����
� ���� �Id.�DW������
� ���� �Id.�DW������
� ���� �Id.�DW������
� ���� �Id.�DW������
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GLDJQRVLV�DQG�EHJLQ�WUHDWPHQW��DQG�WKDW�WKLV�H[DFHUEDWHG�WKH�FKLOG¶V�FRQGL�
WLRQ��WKH\�FRXOG�UHFRYHU�DGGLWLRQDO�H[SHQVHV�DWWULEXWDEOH�WR�WKH�GHOD\����

)LQDOO\��DQG�VRPHZKDW�FU\SWLFDOO\��WKH�&RXUW�VXJJHVWHG�WKDW�WKH�SDUHQWV�
PLJKW�EH�DEOH�WR�UHFRYHU�IRU�SUHFRQFHSWLRQ�LQMXULHV�WR�WKH�FKLOG�WKDW�³DUH�QRW�
SUHPLVHG�RQ�WKH�FKLOG¶V�OLIH�DV�DQ�LQMXU\�´���$FFRUGLQJ�WR�WKH�&RXUW��³*HRUJLD�
ODZ�KDV�UHFRJQL]HG�WKDW�D�FRJQL]DEOH�FODLP�PD\�H[LVW�IRU�SUH�ELUWK�LQMXULHV�WR�
D�FKLOG�ZLWKRXW�GHHPLQJ�WKH�FKLOG¶V�H[LVWHQFH�DQ�LQMXU\�´���DQG�³>D@Q\�VXFK�
FODLPV�WKH�1RUPDQV�KDYH�EURXJKW�DUH�QRW�ZURQJIXO�ELUWK�FODLPV�DQG�VKRXOG�
QRW�KDYH�EHHQ�GLVPLVVHG�RQ�WKDW�JURXQG�´���7KH�H[DPSOHV�FLWHG�E\�WKH�&RXUW�
DUH�UHFRYHU\�IRU�LQMXULHV�WR�IHWXVHV�in utero�FDXVHG�E\�DXWRPRELOH�DFFLGHQWV�
RU� IRRG�SRLVRQLQJ�ZKLFK� UHQGHUHG� WKH�FKLOGUHQ�GLVDEOHG����7KH�&RXUW�DOVR�
FLWHG�WKH�H[DPSOH�RI�SUHFRQFHSWLRQ�LQMXULHV�FDXVHG�E\�SDUHQWV¶�H[SRVXUH�WR�
WR[LF�FKHPLFDOV�DW�ZRUN�EHIRUH�WKH�FKLOGUHQ�ZHUH�FRQFHLYHG��ZKLFK�FDXVHG�
WKH�FKLOGUHQ�WR�EH�ERUQ�ZLWK�VHYHUH�FRQJHQLWDO�GLVDELOLWLHV����7KH�&RXUW�FRQ�
FOXGHG�WKDW��

LQ�ERWK�SUH��DQG�SRVW�FRQFHSWLRQ�FDVHV��*HRUJLD�ODZ�KDV�UHFRJQL]HG�WKDW�D�
FRJQL]DEOH�FODLP�PD\�H[LVW�IRU�SUH�ELUWK�LQMXULHV�WR�D�FKLOG�ZLWKRXW�GHHP�
LQJ� WKH�FKLOG¶V�H[LVWHQFH�DQ� LQMXU\��$Q\�VXFK�FODLPV� WKH�1RUPDQV�KDYH�
EURXJKW�DUH�QRW�ZURQJIXO�ELUWK�FODLPV�DQG�VKRXOG�QRW�KDYH�EHHQ�GLVPLVVHG�
RQ�WKDW�JURXQG����

+RZHYHU��WKH�&RXUW�DGGHG�LQ�D�IRRWQRWH�WKDW�LW�ZRXOG�³QRW�DWWHPSW�WR�DSSO\�
WKHVH� OHJDO�SULQFLSOHV� WR� WKH�1RUPDQV¶� FRPSODLQW�RQ�D�FODLP�E\�FODLP�ED�
VLV�´���

8QIRUWXQDWHO\��WKH�H[DPSOHV�GR�QRW�VKHG�PXFK�OLJKW�RQ�WKLV�WKLUG�SDWK�
ZD\�WR�UHFRYHU\��$FFRUGLQJ�WR�WKH�&RXUW¶V�DQDO\VLV��WKH�PHDVXUH�RI�GDPDJHV�
LV�WKH�WRXFKVWRQH�RI�LPSHUPLVVLEOH�FODLPV�IRU�ZURQJIXO�ELUWK�WKDW�FKDUDFWHUL]H�
WKH�OLIH�RI�D�FKLOG�DV�DQ�LQMXU\����7KH�PHDVXUH�RI�GDPDJHV�LV�WKH�GLIIHUHQFH�
EHWZHHQ�WKH�SDUHQWV¶�VLWXDWLRQ�FDXVHG�E\�WKH�GHIHQGDQW¶V�QHJOLJHQFH�DQG�WKH�
VLWXDWLRQ�WKDW�WKH�SDUHQWV�ZRXOG�KDYH�RFFXSLHG�LQ�WKH�DEVHQFH�RI�WKH�GHIHQG�
DQW¶V�QHJOLJHQFH��,I�WKH�ODWWHU�GRHV�QRW�LQFOXGH�WKH�H[LVWHQFH�RI�WKH�LQMXUHG�
�
� ���� �Id.��
� ���� �Id.�DW�������
� ���� �Id.�DW�������
� ���� �Id.��
� ���� �Id.�DW������ILUVW�FLWLQJ�+RUQEXFNOH�Y��3ODQWDWLRQ�3LSH�/LQH�&R������6�(��G������*D���������WKHQ�
FLWLQJ�:RUWK\�Y��%HDXWLIXO�5HVWDXUDQW��,QF�������6�(��G����������������*D��$SS��&W����������
� ���� �Norman������6�(��G�DW����±��� �FLWLQJ�+LWDFKL�&KHP��(OHFWUR�3URGXFWV�� ,QF��Y��*XUOH\������
6�(��G������*D��$SS��&W����������
� ���� �Norman������6�(��G�DW�������
� ���� �Id.�DW������Q����
� ���� �Id.�DW������³*UDYHV�DQG�$EHOVRQ�HVWDEOLVK�D�NH\�SULQFLSOH�WKDW�DIIHFWV�WKH�YLDELOLW\�RI�WKH�1RU�
PDQV¶�FODLPV��OLIH�FDQ�QHYHU�DPRXQW�WR�D�OHJDO�LQMXU\��������&ODLPV�VHHNLQJ�GDPDJHV�IRU�WKH�H[SHQVHV�RI�
UDLVLQJ�D�FKLOG�FDQQRW�EH�PDLQWDLQHG��EHFDXVH�VXFK�FODLPV�DUH�SUHPLVHG�RQ�WKH�FKLOG¶V�OLIH�DV�WKH�LQMXU\�´���
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FKLOG��WKHQ�WKH�FODLP�LV�RQH�IRU�ZURQJIXO�ELUWK��6XFK�FODLPV�VXJJHVW�WKDW�WKH�
SDUHQWV� ZRXOG� KDYH� EHHQ� EHWWHU� RII� ZLWKRXW� WKH� FKLOG� WKDW� WKH\� FXUUHQWO\�
KDYH²D�YLHZ�WKDW�WKH�&RXUW�UHIXVHV�WR�HQGRUVH�E\�DZDUGLQJ�FRPSHQVDWLRQ��

,Q�Abelson��WKH�DUFKHW\SDO�FODLP�IRU�ZURQJIXO�ELUWK��KDG�WKH�SK\VLFLDQ�
QRW� QHJOLJHQWO\� IDLOHG� WR� LQIRUP� WKH�SDUHQWV� DERXW� GLDJQRVWLF� WHVWLQJ�� WKH\�
ZRXOG�KDYH�REWDLQHG�D�WHVW��GLVFRYHUHG�WKH�FKURPRVRPDO�DQRPDO\��DERUWHG�
WKH�SUHJQDQF\��DQG�WKHLU�FKLOG�ZRXOG�QRW�KDYH�H[LVWHG��%\�FRQWUDVW�� LQ� WKH�
FDVHV�RI�LQMXU\�in utero��KDG�WKH�GHIHQGDQWV�QRW�EHHQ�QHJOLJHQW��WKH�IHWXVHV�
ZRXOG�KDYH� UHPDLQHG�XQKDUPHG�� DQG� WKH� VDPH� FKLOGUHQ�ZRXOG�KDYH�EHHQ�
ERUQ�ZLWKRXW�WKH�GLVDELOLW\��6LPLODUO\��LQ�WKH�FDVHV�RI�SUHFRQFHSWLRQ�LQMXULHV��
KDG�WKH�GHIHQGDQWV�QRW�QHJOLJHQWO\�H[SRVHG�WKH�SDUHQWV�WR�WR[LF�FKHPLFDOV��
WKH� SDUHQWV¶� JDPHWHV�ZRXOG�QRW� KDYH�EHHQ� DOWHUHG�� DQG� WKH� VDPH� FKLOGUHQ�
ZRXOG�KDYH�EHHQ�ERUQ�ZLWKRXW�FRQJHQLWDO�GLVDELOLWLHV��

,W�LV�QRW�FOHDU�KRZ�RQH�FRXOG�FKDUDFWHUL]H�WKH�SUHFRQFHSWLRQ�LQMXULHV�WR�
WKH�FKLOG�LQ�WKH�;\WH[�FDVH�LQ�D�ZD\�WKDW�GRHV�QRW�UHTXLUH�FKDUDFWHUL]LQJ�WKH�
OLIH�RI�WKH�FKLOG�DV�DQ�LQMXU\��+DG�;\WH[�QRW�PLVUHSUHVHQWHG�WKH�GRQRU¶V�LQ�
IRUPDWLRQ�� WKH�SDUHQWV�ZRXOG�QRW�KDYH�SXUFKDVHG�KLV�VSHUP��DQG� WKH�FKLOG�
ZKR�VXIIHUHG�LQMXU\�ZRXOG�QRW�KDYH�EHHQ�FRQFHLYHG��7KH�PHDVXUH�RI�GDP�
DJHV�PLJKW�EH�WKH�GLIIHUHQFH�EHWZHHQ�WKH�FKLOG�WKH\�KDYH�DQG�QR�FKLOG��RU�WKH�
FKLOG� WKH\�KDYH�DQG�DQRWKHU�FKLOG��(LWKHU�ZD\�� WKH�FODLP�VXJJHVWV� WKDW� WKH�
SDUHQWV�ZRXOG�KDYH�EHHQ�EHWWHU�RII�ZLWKRXW�WKH�FKLOG�WKH\�FXUUHQWO\�KDYH��,Q�
WKH�in utero�DQG�SUHFRQFHSWLRQ�LQMXU\�H[DPSOHV�SURYLGHG�E\�WKH�&RXUW��LW�LV�
SRVVLEOH�WR�LPDJLQH�WKH�FKLOG�WKH�SDUHQWV�KDYH�LQ�WKH�DEVHQFH�RI�WKH�GHIHQG�
DQWV¶�PLVFRQGXFW��,Q�WKH�;\WH[�FDVH��LW�LV�QRW�SRVVLEOH�WR�LPDJLQH�WKH�VDPH�
FKLOG�LQ�WKH�DEVHQFH�RI�WKH�GHIHQGDQWV¶�PLVFRQGXFW�EHFDXVH�WKH�GHIHQGDQWV¶�
PLVFRQGXFW�ZDV�D�QHFHVVDU\�FRQGLWLRQ�IRU�WKH�FRQFHSWLRQ�DQG��WKHUHIRUH��WKH�
H[LVWHQFH�RI�WKH�FKLOG��7KLV�WKLUG�SDWKZD\�WR�UHFRYHU\�DSSHDUV�WR�EH�D�GHDG�
HQG��

,,,��32/,7,&6�29(5�32/,&<�

:H� VXVSHFW� WKDW� WKH� SROLWLFV� RI� DERUWLRQ� FLUFXPVFULEHG� WKH� 6XSUHPH�
&RXUW�RI�*HRUJLD¶V�DQDO\VLV�RI�WKH�LVVXHV�SUHVHQWHG�E\�WKH�;\WH[�OLWLJDWLRQ��
7KH�&RXUW�EHJDQ�LWV�RSLQLRQ�ZLWK�D�VWURQJ�DQG�XQTXDOLILHG�UHDIILUPDWLRQ�RI�
WKH�DVVHUWLRQ�LQ�Abelson WKDW�D�ZRPDQ�VXIIHUV�QR�OHJDO�LQMXU\�ZKHQ�WKH�PLV�
FRQGXFW�RI�D�GHIHQGDQW�GHSULYHV�KHU�RI�DQ�RSSRUWXQLW\�WR�WHUPLQDWH�D�SUHJ�
QDQF\����7KH�RSLQLRQ¶V�RSHQLQJ�VHQWHQFH�LV�UHPLQLVFHQW�RI�SROLWLFDO�UKHWRULF�
LQ�RSSRVLWLRQ�WR�DERUWLRQ�ULJKWV��³>U@HVSHFW�IRU�OLIH�DQG�WKH�ULJKWV�SURFHHGLQJ�

�
� ���� �Id. DW������
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IURP�LW�DUH�DW� WKH�KHDUW�RI�RXU�OHJDO�V\VWHP�DQG��EURDGHU�VWLOO��RXU�FLYLOL]D�
WLRQ�´���

6R�YRODWLOH�DUH�WKH�SROLWLFV�RI�DERUWLRQ�LQ�*HRUJLD�WKDW�WKH�&RXUW�GHFOLQHG�
WR�HYHQ�FRQVLGHU�WKH�SRVVLELOLW\�RI�OLPLWLQJ�WKH�VFRSH�RI�Abelson¶V�KROGLQJ�LQ�
ZD\V� WKDW�ZRXOG� UHQGHU� LW� LQDSSOLFDEOH� WR� FODLPV� DJDLQVW� VSHUP�EDQNV� IRU�
PLVUHSUHVHQWDWLRQ����$FFRUGLQJ� WR� WKH�&RXUW�� ³ZURQJIXO� ELUWK� FODLPV� W\SL�
FDOO\�DULVH�ZKHQ�SDUHQWV�FODLP�WKH\�ZRXOG�KDYH�DERUWHG�WKH�FKLOG�KDG�WKH\�
EHHQ�IXOO\�DZDUH�RI�WKH�FKLOG¶V�FRQGLWLRQ�´���,Q�Abelson��WKH�PLVVHG�RSSRU�
WXQLW\�WR�DERUW�D�SUHJQDQF\�DURVH�EHFDXVH�RI�D�SK\VLFLDQ¶V�SRVW�FRQFHSWLRQ�
QHJOLJHQFH�LQ�IDLOLQJ�WR�LQIRUP�WKH�PRWKHU�RI�D�SUHH[LVWLQJ�FRQGLWLRQ�RI�WKH�
IHWXV��

7KH�FODLPV�DJDLQVW�;\WH[�DUH�GLVWLQJXLVKDEOH�RQ�WZR�JURXQGV��)LUVW��WKH�
FODLPV� DJDLQVW� ;\WH[� LQYROYH� SUHFRQFHSWLRQ� PLVUHSUHVHQWDWLRQV���� &RQVH�
TXHQWO\��WKH�SDUHQWV�LQ�WKH�;\WH[�OLWLJDWLRQ�GR�QRW�FRPSODLQ�WKDW�WKH\�ZHUH�
GHSULYHG�RI�WKH�RSSRUWXQLW\�WR�DERUW�WKH�SUHJQDQF\��,QVWHDG��WKH\�DOOHJH�WKDW�
;\WH[¶V�ZURQJGRLQJ� GHSULYHG� WKHP� RI� HVVHQWLDO� LQIRUPDWLRQ� QHFHVVDU\� WR�
PDNH�DQ�LQIRUPHG�FKRLFH�UHJDUGLQJ�FRQFHSWLRQ����7KH�&RXUW�VKRXOG�KDYH�DW�
OHDVW�FRQVLGHUHG�DUJXPHQWV�SUHVHQWHG�E\�WKH�EULHIV�WKDW�Abelson¶V�XQZLOOLQJ�
QHVV�WR�UHFRJQL]H�ORVV�RI�WKH�RSSRUWXQLW\�WR�WHUPLQDWH�D�SUHJQDQF\�DV�D�OHJDO�
LQMXU\�GRHV�QRW�UHTXLUH�D�FRXUW�WR�UHMHFW�GHSULYDWLRQ�RI�LQIRUPHG�FRQVHQW�LQ�
FRQFHLYLQJ�D�FKLOG�DV�D�OHJDO�LQMXU\����

6HFRQG��WKH�SDUHQWV¶�FODLP�LQ�Abelson�DURVH�LQ�FRQMXQFWLRQ�ZLWK�D�IHWDO�
DEQRUPDOLW\� WKDW� H[LVWHG� SULRU� WR� WKH� SK\VLFLDQ¶V� QHJOLJHQFH�� 7KH� SDUHQWV�
SDVVHG�GRZQ�WKH�JHQHWLF�DQRPDO\�WKDW�FUHDWHG�WKH�IHWDO�DEQRUPDOLW\��7KH�SK\�
VLFLDQ¶V�QHJOLJHQFH�FRQVLVWHG�RI�D�VXEVHTXHQW�IDLOXUH�WR�SURYLGH�LQIRUPDWLRQ�
WKDW�ZRXOG�KDYH�HOLPLQDWHG�WKH�ULVN�RI�JLYLQJ�ELUWK�WR�D�GLVDEOHG�FKLOG��%\�
FRQWUDVW�� LQ�WKH�;\WH[�OLWLJDWLRQ�� WKH�VSHUP�EDQN¶V�PLVUHSUHVHQWDWLRQV�WRRN�
SODFH� SULRU� WR� WKH� H[LVWHQFH� RI� WKH� IHWDO� DEQRUPDOLW\�� DQG� WKH� VSHUP� EDQN�
SDVVHG�DORQJ�WKH�JHQHWLF�DQRPDO\�WR�WKH�SDUHQWV�ZKHQ�LW�VROG�WKHP�WKH�VSHUP��
,Q�WKH�;\WH[�OLWLJDWLRQ��WKH�VSHUP�EDQN�FUHDWHG�WKH�ULVN�RI�JLYLQJ�ELUWK�WR�D�
GLVDEOHG�FKLOG��7KH�&RXUW�VKRXOG�KDYH�DW�OHDVW�FRQVLGHUHG�WKH�SRVVLELOLW\�WKDW�
�
� ���� �Id.��TXRWLQJ�)XOWRQ�'H.DOE�+RVS��$XWK��Y��*UDYHV������6�(��G������*D�����������
� ���� �&DUROLQH�.HOO\��‘Everything is at stake’: How abortion became a key issue in the Georgia enate 
runoffs��&11�32/���-DQ������������KWWSV���ZZZ�FQQ�FRP������������SROLWLFV�JHRUJLD�VHQDWH�UXQRII�DERU�
WLRQ�LQGH[�KWPO�>KWWSV���SHUPD�FF������6-'(@��RQ�WKH�YRODWLOLW\��RI�DERUWLRQ�SROLWLFV�LQ�*HRUJLD����
� ���� �Norman������6�(��G�DW�������
� ���� �Id. DW�����±����
� ���� �Id.�DW������
� ���� �Id.�)RU�D�WKRXJKWIXO�DQG�UREXVW�DQDO\VLV�RI�WRUW�UHFRYHU\�IRU�YLRODWLRQ�RI�D�SDUHQW¶V�LQWHUHVWV�LQ�
H[HUFLVLQJ� FKRLFH� RYHU� FRQFHSWLRQ�� SDUHQWKRRG�� DQG� SDUWLFXODU� RIIVSULQJ� WUDLWV�� see� '29� )2;�� %,57+�
5,*+76�$1'�:521*6��+2:�0(',&,1(�$1'�7(&+12/2*<�$5(�5(0$.,1*�5(352'8&7,21�$1'�7+(�
/$:���������
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Abelson¶V�UHVWULFWLRQ�RI�OLDELOLW\�LQ�FDVHV�ZKHUH�D�SK\VLFLDQ�IDLOV�WR�HOLPLQDWH�
D�SUHH[LVWLQJ� ULVN�RI�JLYLQJ�ELUWK� WR� D�GLVDEOHG�FKLOG� VKRXOG�QRW� H[WHQG� WR�
LQVWDQFHV�ZKHUH�D�SURYLGHU�RI�UHSURGXFWLYH�WLVVXH�FUHDWHV�WKDW�ULVN��

7KH� ;\WH[� OLWLJDWLRQ� LV� QRW� DERXW� DERUWLRQ²WKH� SDUHQWV� KDYH� QHYHU�
FODLPHG�WKDW�WKH\�ZRXOG�KDYH�WHUPLQDWHG�WKH�SUHJQDQF\�XQGHU�DQ\�FLUFXP�
VWDQFHV��,QVWHDG��LW�LV�DERXW�SDUHQWV¶�ULJKWV�WR�PDNH�LQIRUPHG�FKRLFHV�DERXW�
WKH�W\SH�RI�FKLOGUHQ�WKH\�ZLVK�WR�FRQFHLYH����7KH�&RXUW�UHIXVHG�WR�UHFRJQL]H�
WKLV�GLVWLQFWLRQ�DQG�WR�JUDSSOH�ZLWK�WKH�TXHVWLRQ�RI�ZKDW�UROH�WUDGLWLRQDO�FRP�
PRQ�ODZ�WRUW�DFWLRQV�VKRXOG�SOD\�LQ�SURWHFWLQJ�SDUHQWV¶�LQWHUHVWV�LQ�FKRRVLQJ�
WKH�DWWULEXWHV�RI�WKHLU�RIIVSULQJ����:LWKRXW�DQ\�DQDO\VLV��WKH�;\WH[�OLWLJDWLRQ�
H[SDQGV�WKH�VFRSH�RI�LPSHUPLVVLEOH�ZURQJIXO�ELUWK�FODLPV�EH\RQG�WKRVH�LP�
SO\LQJ�MXGLFLDO�VXSSRUW�IRU�DERUWLRQ�WR�DQ\�FODLP�UHVWLQJ�RQ�WKH�SUHPLVH�WKDW�
SDUHQWV�ZRXOG�EH�EHWWHU�RII�ZLWKRXW�WKH�FKLOG�WKH\�FXUUHQWO\�KDYH��7KH�FODLPV�
RI�SDUHQWV�PLVOHG�E\�VSHUP�EDQNV�DSSHDU�WR�KDYH�EHHQ�VZHSW�XS�LQWR�WKH�SH�
QXPEUD�RI�WKH�PRUDO�LQWXLWLRQV�DERXW�DERUWLRQ�XQGHUO\LQJ�WKH�Abelson�GHFL�
VLRQ��,W�VHHPV�IDLU�WR�VD\�WKDW�WKH�&RXUW¶V�RSLQLRQ�LQ�WKH�;\WH[�OLWLJDWLRQ�GLG�
PRUH�WR�FDVW�D�VKDGRZ�RYHU�WKH�SDUHQWV¶�FODLPV�WKDQ�WR�VKHG�OLJKW�RQ�WKHP��

7KH�&RXUW¶V�UHFRJQLWLRQ�RI�RWKHU�WKHRULHV�RI�OHJDO�LQMXU\�LV�OLNHO\�WR�KDYH�
OLWWOH� HIIHFW� RQ� FXUELQJ�PLVFRQGXFW� E\� UHSURGXFWLYH� WLVVXH� SURYLGHUV�� 7KH�
&RXUW�VXJJHVWHG�WKDW�SDUHQWV�FRXOG�UHFRYHU�IRU�DGGLWLRQDO�ORVVHV�FDXVHG�E\�D�
VSHUP�EDQN¶V�ZURQJIXO�IDLOXUH�WR�GLVFORVH�LQIRUPDWLRQ�IROORZLQJ�WKH�ELUWK�RI�
WKH�FKLOG��RQ�WKH�WKHRU\�WKDW�HDUOLHU�GLVFORVXUH�ZRXOG�KDYH�SURPSWHG�SUHYHQ�
WLYH�WUHDWPHQW�VRRQHU����+RZHYHU��WKH�&RXUW�LQ�Abelson�DUJXHG�WKDW�WKHUH�ZDV�
QR�SULQFLSOHG�ZD\� WR� GLVWLQJXLVK� H[WUDRUGLQDU\� FRVWV� RI� UDLVLQJ� D� GLVDEOHG�
FKLOG� IURP� WKH� RUGLQDU\� FRVWV� RI� FKLOGUHDULQJ�� $FFRUGLQJ� WR� WKH� &RXUW��
³DZDUGLQJ�RI�RQH�ZLWKRXW�WKH�RWKHU�UHTXLUHV�D�FRQWRUWLRQ�RI�WKH�WUDGLWLRQDO�
UXOH�RI�UHFRYHUDEOH�GDPDJHV�WKDW�GHILHV�DOO�ORJLF�DQG�H[SODQDWLRQ�´���,VRODWLQJ�
WKH�H[WUDRUGLQDU\�FRVWV�RI�UDLVLQJ�D�GLVDEOHG�FKLOG�DWWULEXWDEOH�WR�GHOD\�LQ�GLV�
FORVXUH�RI�LQIRUPDWLRQ�IURP�WKH�RUGLQDU\�FRVWV�RI�FKLOGUHDULQJ�VHHPV�QR�OHVV�
VXEMHFW�WR�WKLV�REMHFWLRQ��0RUHRYHU��WKH�Abelson�FRXUW�UDLVHG�FRQFHUQV�DERXW�
ZKHWKHU�DOORZLQJ�UHFRYHU\�IRU�H[WUDRUGLQDU\�FRVWV�RI�UDLVLQJ�D�GLVDEOHG�FKLOG�
ZRXOG�FRQWLQXH�DIWHU�WKH�DJH�RI�PDMRULW\�DQG�ZKHWKHU�GDPDJHV�ZRXOG�LQFOXGH�
PHQWDO�SDLQ�DQG�VXIIHULQJ����7KH�&RXUW�LQVLVWHG�WKDW�WKHVH�TXHVWLRQV�DUH�EHWWHU�
VXLWHG� WR� OHJLVODWLYH� SROLF\PDNLQJ� WKDQ� MXGLFLDO� UHVROXWLRQ���� ,QGHHG�� WKH�

�
� ���� �Id.�DW�&K�����DQDO\]LQJ�OHJDO�LQWHUHVWV�LQ�FKRRVLQJ�RIIVSULQJ�ZLWK�SDUWLFXODU�WUDLWV���
� ���� �Id.�
� ���� �Id.�DW������
� ���� �$WODQWD�2EVWHWULFV�	�*\QHFRORJ\�*URXS�Y��$EHOVRQ������6�(��G�����������*D��������

��.  Id.�DW������
� ���� �Id. DW����� �
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����@� UNSCRUPULOUS SPERM BANKS� ����

&RXUW�SUHVHQWHG�WKLV�VHSDUDWLRQ�RI�SRZHUV�DUJXPHQW�DV�LWV�SULPDU\�MXVWLILFD�
WLRQ�IRU�UHMHFWLQJ�ZURQJIXO�ELUWK�DV�D�WKHRU\�RI�UHFRYHU\��&XULRXVO\��LQ�WKH�
;\WH[�OLWLJDWLRQ��WKH�&RXUW�VHHPV�XQWURXEOHG�E\�WKLV�LVVXH��7KHVH�LQFRQVLVW�
HQFLHV� VXJJHVW� WKDW� WKH� MXVWLILFDWLRQ� IRU� H[WHQGLQJ�Abelson¶V� UHMHFWLRQ� RI�
ZURQJIXO� ELUWK� FODLPV� WR� UHFRYHU\� IRU�SUHFRQFHSWLRQ�PLVUHSUHVHQWDWLRQ�E\�
UHSURGXFWLYH�WLVVXH�SURYLGHUV�PD\�KDYH�OHVV�WR�GR�ZLWK�WKH�FDSDFLW\�RI�FRXUWV�
WR�FDOFXODWH�GDPDJHV�DQG�OLPLWV�RQ�MXGLFLDO�GLVFUHWLRQ�WKDQ�ZLWK�VLJQDOLQJ�WKH�
&RXUW¶V�³UHVSHFW�IRU�OLIH�´���

5HFRYHU\�EDVHG�RQ�FRQVXPHU�SURWHFWLRQ�WKHRULHV�ZRXOG�EH�LQVXIILFLHQW�
WR�ILQDQFH�OLWLJDWLRQ��7KH�&RXUW�VXJJHVWHG�WKDW�UHFRYHU\�IRU�IUDXG�ZRXOG�HQ�
WLWOH�SDUHQWV� WR�³GDPDJHV�IRU� WKH�GLIIHUHQFH�EHWZHHQ�WKH�FRVW�RI� WKH�VSHUP�
WKH\�UHFHLYHG�DQG�WKH�IDLU�PDUNHW�YDOXH�RI�WKH�VSHUP�WKDW�;\WH[�WROG�WKHP�
WKH\�ZHUH�JHWWLQJ´��²������ LQ� WKH� FDVH� WKDW� UHDFKHG� WKH�&RXUW����&ODLPV�
XQGHU�WKH�*HRUJLD�)DLU�%XVLQHVV�3UDFWLFHV�$FW�ZRXOG�\LHOG�JHQHUDO�GDPDJHV�
RI�VLPLODU�PDJQLWXGH��&RQVWLWXWLRQDO�OLPLWV�RQ�SXQLWLYH�GDPDJHV�ZRXOG�OLPLW�
UHFRYHU\�HYHQ�LQ�WKH�PRVW�HJUHJLRXV�RI�FDVHV�LQYROYLQJ�LQWHQWLRQDO�ZURQJGR�
LQJ�WR�OHVV�WKDQ�WHQ�WLPHV�WKH�DPRXQW�RI�FRPSHQVDWRU\�GDPDJHV����6XFK�VXPV�
DUH�QRW�HQRXJK�WR�FRYHU�HYHQ�WKH�FRVWV�RI�EULQJLQJ�VXLW��PXFK�OHVV�SURYLGH�D�
VXIILFLHQW�LQFHQWLYH�IRU�D�SODLQWLIIV¶�DWWRUQH\�UHFHLYLQJ�D�FRQWLQJHQF\�IHH����

/LDELOLW\�H[SRVXUH�SOD\V�D�YLWDO�UROH�LQ�LQFHQWLYL]LQJ�SURGXFW�VHOOHUV�DQG�
VHUYLFH�SURYLGHUV�WR�H[HUFLVH�UHDVRQDEOH�FDUH�LQ�UHGXFLQJ�WKH�ULVN�RI�KDUP�WR�
FRQVXPHUV����,Q�WKH�FDVH�RI�SURYLGHUV�RI�UHSURGXFWLYH�WLVVXH��WKLV�ZRXOG�PHDQ�
WDNLQJ�UHDVRQDEOH�FDUH�WR�YHULI\�WKH�DFFXUDF\�RI�LQIRUPDWLRQ�SURYLGHG�E\�GR�
QRUV��/LDELOLW\�ZRXOG�DOVR�KROG�XQVFUXSXORXV�VSHUP�EDQNV�DFFRXQWDEOH�IRU�
YLRODWLQJ� WKH� MXVWLILDEOH� UHOLDQFH� RI� WKHLU� FOLHQWV²UHOLDQFH� WKDW� ILUPV� OLNH�

�
� ���� �Norman������6�(��G�DW������
� ���� �Id.������
� ���� �9LGHR�5HFRUGLQJ�RI�2UDO�$UJXPHQW�DW��������1RUPDQ�Y��;\WH[�&RUS�������6�(��G������*D��
������ �1R�� 6��*������� KWWSV���ZZZ�JDVXSUHPH�XV�ZDWFK�RD������������� >KWWSV���SHUPD�FF�*�8-�
6'-)@��&KULVWLQH�9DQ�'XVHQ��A Georgia sperm bank, a troubled donor, and the secretive business of baby 
making��$7/$17$�0$*$=,1(� �)HE�� ���� ������� KWWSV���ZZZ�DWODQWDPDJD]LQH�FRP�JUHDW�UHDGV�JHRUJLD�
VSHUP�EDQN�WURXEOHG�GRQRU�VHFUHWLYH�EXVLQHVV�EDE\PDNLQJ�� >KWWSV���SHUPD�FF�/����0<&9@� Norman 
RUDO�DUJXPHQWV�WUDQVFULSW��RQ�ILOH�ZLWK�DXWKRUV���

��. State Farm Mut. Auto. Ins., Co. v. Campbell������8�6����������������������*D��&RGH�$QQ����
����������J���/H[LV1H[LV��������H[HPSODU\�GDPDJHV�FDQQRW�H[FHHG������������
� ���� �*HQHUDO� %XVLQHVV� 7ULDO� *URXS�� Rising Lawsuit Costs Linked to Decrease in Tort Filings��
025*$1�	�025*$1��2FW������������KWWSV���ZZZ�EXVLQHVVWULDOJURXS�FRP�QHZV�ULVLQJ�ODZVXLW�FRVWV�GH�
FUHDVH�WRUW�ILOLQJV��>KWWSV���SHUPD�FF���5��4�5�@��
� ���� �See 7LPRWK\�'��/\WWRQ��Exposing Private Third-Party Food Safety Auditors to Civil Liability 
for Negligence: Harnessing Private Law Norms to Regulate Private Governance�����(85��5(9��35,9$7(�
/��������������������� �DUJXLQJ�WKDW�OLDELOLW\�H[SRVXUH�LPSURYHV�WKH�TXDOLW\�DQG�FRQVLVWHQF\�RI�SURIHV�
VLRQDO�VHUYLFHV²FLWLQJ�H[DPSOHV�IURP�PHGLFLQH��ILQDQFLDO�DFFRXQWLQJ��OHJDO�SUDFWLFH��ODZ�HQIRUFHPHQW��
\RXWK�VHUYLFHV²DQG�DQDO\]LQJ�WKH�LQVWLWXWLRQDO�PHFKDQLVPV�WKDW�WUDQVODWH�OLDELOLW\�VLJQDOV�LQWR�FKDQJHV�LQ�
RUJDQL]DWLRQDO�EHKDYLRU���
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���� CHICAGO-KENT LAW REVIEW� >9RO������

;\WH[� LQGXFH� WKURXJK� DJJUHVVLYH�PDUNHWLQJ��0RUHRYHU�� OLDELOLW\� H[SRVXUH�
DQG�FLYLO�OLWLJDWLRQ�IUHTXHQWO\�FRPSOHPHQW�WKH�UHJXODWRU\�HIIRUWV�RI�JRYHUQ�
PHQW�DJHQFLHV�DQG�RIWHQ�LPSURYH�WKHLU�SHUIRUPDQFH����7KLV�LV�HVSHFLDOO\�LP�
SRUWDQW�LQ�WKH�FDVH�RI�VSHUP�EDQNV��JLYHQ�WKH�ODFN�RI�IHGHUDO�UHJXODWLRQ�DQG�
WKH� SDXFLW\� RI� VWDWH� UHTXLUHPHQWV� WR� VFUHHQ� VSHUP� GRQRUV� IRU� JHQHWLF� GLV�
HDVH����

8QOHVV�FODLPV�IRU�WKH�H[WUDRUGLQDU\�FRVWV�RI�UDLVLQJ�D�GLVDEOHG�FKLOG�GXH�
WR�D�UHSURGXFWLYH�WLVVXH�SURYLGHU¶V�GHOD\�LQ�GLVFORVLQJ�LQIRUPDWLRQ�FRQFHUQ�
LQJ� WKH�GRQRU¶V�PHGLFDO�KLVWRU\�DUH�FDOFXODEOH��DOORZHG�E\� WKH�FRXUWV��DQG�
VXIILFLHQW�WR�ILQDQFH�OLWLJDWLRQ��WKH�6XSUHPH�&RXUW�RI�*HRUJLD¶V�GHFLVLRQ�LQ�
WKH�;\WH[�OLWLJDWLRQ�ZLOO�SURGXFH�OLWWOH�PRUH�WKDQ�WZR�FUXHO�LURQLHV��)LUVW��LQ�
WKH�QDPH�RI�GHIHQGLQJ�WKH�PRUDO�SULQFLSOH�WKDW�QR�SDUHQW�ZRXOG�HYHU�EH�EHWWHU�
RII�ZLWKRXW�WKH�FKLOG�WKDW�WKH\�FXUUHQWO\�KDYH��WKH�&RXUW�GHSULYHV�SDUHQWV�RI�
PRQH\�GDPDJHV�QHFHVVDU\�WR�FDUH�IRU�WKH�VSHFLDO�QHHGV�RI�WKDW�FKLOG��6HFRQG��
E\�XQUHIOHFWLYHO\�DSSO\LQJ�WKH�DQWL�DERUWLRQ�LQWXLWLRQV�XQGHUO\LQJ�Abelson¶V�
UHMHFWLRQ� RI� ZURQJIXO� ELUWK� FODLPV� WR� SUHFRQFHSWLRQ�PLVUHSUHVHQWDWLRQ� E\�
VSHUP�EDQNV��WKH�&RXUW�KDV�PLVVHG�DQ�RSSRUWXQLW\�WR�UHGXFH�PLVFRQGXFW�WKDW�
OHDGV�WR�DYRLGDEOH�JHQHWLF�DEQRUPDOLWLHV��SRWHQWLDOO\�LQFUHDVLQJ�WKH�QXPEHU�
RI�WHUPLQDWHG�SUHJQDQFLHV��*LYHQ�WKH�LVVXHV�WKDW�UHPDLQ�XQUHVROYHG��RQH�FDQ�
RQO\�KRSH�WKDW�WKH�QH[W�WLPH�WKH�LVVXH�RI�D�UHSURGXFWLYH�WLVVXH�SURYLGHU¶V�OLD�
ELOLW\�IRU�PLVUHSUHVHQWDWLRQ�UHDFKHV�WKH�&RXUW��LW�ZLOO�IRFXV�PRUH�RQ�SROLF\�
WKDQ�RQ�SROLWLFV��

�

�
� ���� �See, e.g.��7LPRWK\�'��/\WWRQ��Using Tort Litigation to Enhance Regulatory Policy Making: 
Evaluating Climate-Change Litigation in Light of Lessons from Gun-Industry and Clergy-Sexual-Abuse 
Lawsuits�����7(;��/��5(9���������������������������GRFXPHQWLQJ�KRZ�WRUW�OLWLJDWLRQ�HQKDQFHV�WKH�UHJX�
ODWRU\�SROLF\PDNLQJ�WKURXJK�LVVXH�IUDPLQJ��LQIRUPDWLRQ�GLVFORVXUH��DJHQGD�VHWWLQJ��JDS�ILOOLQJ��LQGXVWU\�
VHOI�UHJXODWLRQ�� DQG� MXULVGLFWLRQDO� YDULDWLRQ���7,027+<�'��/<7721��287%5($.��)22'%251(� ,//1(66�
$1'�7+(�6758**/(�)25�)22'�6$)(7<����������������������������������������GHPRQVWUDWLQJ�KRZ�WRUW�
OLWLJDWLRQ�DQG�OLDELOLW\�H[SRVXUH�FRPSOHPHQW�JRYHUQPHQW�HIIRUWV�WR�UHJXODWH�IRRG�VDIHW\����
� ���� �<DQLY�+HOHG��The Regul. of Genetic Aspects of Donated Reprod. Tissue—The Need for Federal 
Regulation�����&2/80��6&,��	�7(&+��/��5(9��������������
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