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RENEWABLE ENERGY ON TRIBAL LAND & WATER

RESOURCES: JEMEZ PUEBLO
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I. INTRODUCTION

As the Walatowa (Jemez Pueblo) journeyed from their world towards the
sun, they endured cold and hunger, nearly vanishing, but the Sun saved them.'
As they confronted their enemies, the Sun then granted them a means to save
themselves with a hero.” They settled in a valley surrounded by springs, a soda
dam, and a stream.’ Lifetimes later, they now implore the Sun to empower
them to avoid ever needing to be saved again.' This time around, Jemez Pueb-
lo wishes to hamess the power of the sun for community development
through renewable energy.’ Jemez Pueblo exemplifies the potential of tribal
renewable energy for Native Nations and the United States despite significant
challenges stemming from the scarcity of water.

Through a discussion of tribal renewable energy potential for Native Na-
tions and the United States, an evaluation of federal Indian reserved water
rights, and a study of Jemez Pueblo’s project, this article addresses just one

Jenny Small received her JD from Boston University School of Law in 20138. She is
grateful for the support of her family. She appreciates Professor Jay Wexler’s help in pursuing
this article. She also greatly enjoyed working with the editorial staff of University of Denver
Sturm College of Law Water Law Review.

1. The Orngin Story and the Mpythical History of the Jemez People, 29 AM.
ANTHROPOLOGIST 722, 723 (1927).

2. Id. at723-24.

3. Id at725.

4. See Susan Montoya Bryan, N.M. Tribe Hopes to Profit from Solar Energy, DENVER
POST, Jan. 18, 2010, http://www.denverpost.com/search/ci_14212689.

5. Id

6. See Debbie Leonard, Doctrinal Uncertainty in the Law of Federal Reserved Water
Rughts: The Potential Impact on Renewable Energy Development, 50 NAT. RESOURCES J. 611,
635 (2010).
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100 WATER LAW REVIEW Volume 17

facet of the many legal complexities facing Native Nations in one of their most
significant development endeavors. Briefly, tribal renewable energy bestows
benefits upon native communities, including a reduction of man’s footprint on
the environment and greater independence through community development.’
Despite the potential benefits of renewable energy, however, each Native Na-

tion must secure access to an already scarce supply of water.® A nation’s best
" chance to obtain its needed water supply is through the federal reservation
doctrine.’ Native Nations then must physically obtain and deliver the water for
their renewable projects.” They resolve their rights through adjudication, litiga-
tion, and water compacts." While natural resources, like the sun, can impart
upon a nation a promising future, other natural resources, like water, possess
the means.”

At this mtersection of natural resources, Jemez Pueblo struggles to define
its future.” Its energy endeavor emblematizes the opportunities and challenges
for all Native Nations." Jemez Pueblo hopes to create the first tribal solar en-
ergy project.” Its struggle to realize its project educates all Native Nations about
reconciling their rights, quantity, and access to water.”

II. TRIBAL RENEWABLE ENERGY POTENTIAL: WATER DEMAND

Trbal renewable energy allows Native Nations to utilize their locations to
empower their communities.” While Native Nations have yet to fully capitalize
on renewable energy, they aggregately own five percent of the land in the Unit-
ed States and ten percent of the United States’ “renewable energy potential.”"
According to one consultant, if the Navajo Nation were to employ just one-
third of its solar energy potential, it could provide the entire United States with

7. Clarence D. Council et al., U.S. Dep’t of Energy, Paper Presented at the 2000 Annual
Conference of the American Solar Energy Society: Using Renewable Energy on Native Ameri-
can Lands (June 16-21, 2000), avaidable at http://appsl.eere.energy.gov/ tribalener-
gy/report_native_lands.cfm.

8. See Lee Herold Storey, Comment, Leasing Indian Water Off the Reservation: A Use
Consistent with the Reservation'’s Purpose, 76 CALIF. L. REvV. 179, 179-80 (1988).

9. See Robert T. Anderson, Indian Water Rights, Practical Reasoning, and Negotiated
Settlements, 98 CALIF. L. REv. 1133, 1133 (2010).

10.  See generally Promoting the Negotiation and Implementation of Water Settlements in
Indian Country: Hearing on Indian Water Rights Before the S. Comm. on Indian Affairs, 112th
Cong. 26 (2012) [hereinafter Hearing on Indian Water Rights| (statement of Maria O’Brien,
Legal Comm. Chair, W. States Water Council).

1.

12.  See Reid Peyton Chambers & John E. Echohawk, Implementing the Winters Doctrine
of Indian Reserved Water Rights: Producing Indian Water and Economic Development With-
out Injuring Non-Indian Water Users?, 27 GONZ. L. REV. 447, 454 (1991).

13.  See Bryan, supra note 4.

14. See id.

15. Megan Kamerick, Jemnez Sofar Plant Would Sell to Grid, N.M. BUS. WEEKLY., Aug.
17, 2008, http://www.bizjournals.com/albuquerque/stories/2008/08/18/story3.htmlPpage=all.

16. See Leonard, supranote 6, at 611.

17. See Renewable Energy on Native Lands, HOUSE DEMOCRAT COMM. ON NAT.
RESOURCES,  http://democrats.naturalresources.house.gov/issue/renewable-energy-native-lands
(last visited Oct. 15, 2013).

18. Id
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energy “through the rest of this century.” Native Nations and others are be-
ginning to recognize such potential through the development of approximately
twenty-five renewable energy projects on tribal lands.” These tribal projects
pioneer a growing market of renewable energy that can benefit Native Nations
and the United States.”
~ As Native Nations exploit their resources to develop their economies, they
strive for greater empowerment to fulfill their spiritual obligations to protect
the land and to secure their own long-term survival. Income from renewable
energy will allow Native Nations to focus on needed services, such as basic
infrastructure.” For example, Jemez Pueblo’s project could provide the money
to improve the treatment of wastewater and provide sanitary water.” Leaders
with the Jemez Pueblo also indicate that without a better drainage system, their
community will not be able to pursue agriculture.” Its impoverishment con-
tributes to its lack of basic services, which in turn, perpetuates its poverty.”
Renewable energy also enables Native Nations to satisfy their duties to
protect the land and nature as its “guardians.” Because land and resources,
such as the sun, hold prominent places in some indigenous cultures, many
Native Nations have a vested interest in pursuing renewable energy.” Some
Native Nations focus on sustainability because they have a “spiritual connec-
ton[]” with the land.” For example, the Navajo Nation has an environmental
charter expressing a desire to “promote harmony and balance between the
natural environment and the people of the Navajo Nation.” Navajo peoples
believe that they must preserve the lands they inhabit “as trustee[s] of the envi-
ronment for succeeding generations.”™ Similarly, in a request for the Depart-
ment of Energy funding for a biomass project, the Quinault Indian Tribe de-

19.  Heather Scofield, 7ribes Power Up, DURANGO HERALD, Apr. 3, 2012,
http://www.durangoherald.com/article/20120401/NEWS01/704019915/1001/Tribes-power-up.

20.  HOUSE DEMOCRAT COMMITTEE ON NAT. RESOURCES, supra note 17.

21, SeeJustin Gerdes, Obama Administration Clears Barriers Holding Up Tithal Renewa-
ble Energy, FORBES (Nov. 29, 2012, 12:49 PM), hup://www.forbes.com/sites/ justing-
erdes/2012/11/29/obama-administration-clears-barriers-holding-up-tribal-renewable-energy/.

22.  See Bryan, supra note 4.

23. Id; Tammy Belone et al., Pueblo of Jemez Dep’t of Resource Protection, PowerPoint
presented at the EPA Region VI Summit: Pueblo of Jemez Renewable Energy Projects, (Dec. 3,
2009), avarlable at www.tribesandclimatechange.org/docs/tribes_138.ppt.

24.  Heather Scofield, Hope for a Bright Future, DURANGO HERALD (Apr. 1, 2012, 9:03
PM), http://www.durangoherald.com/article/20120402/NEWS01/704029947/0/News05/Hope-
for-a-bright-future.

25.  See id. .

26.  Elizabeth Ann Kronk, A/tematve Energy Development in Indian Country: Lighting the
Way for the Seventh Generation, 46 IDAHO L. REv. 449, 456 (2010); NAT'L WILDLIFE FED'N,
THE NEW ENERGY FUTURE IN INDIAN COUNTRY: CONFRONTING CLIMATE CHANGE,
CREATING JOBS, AND CONSERVING NATURE 5 (2010), hup://www.nwi.org/~/media/
PDFs/Global-Warming/Reports/03-23-10_NWF_TribalLands_LoRes.ashx.

27.  NATL WILDLIFE FED’N, supra note 26, at 4.

28.  Kronk, supra note 26, at 456; see generally The Origin Story and the Mythical History
of the Jemez People, supranote 1.

29.  Navajo Nation Environmental Policy Act, NAVAJO NATION CODE ANN. tt. 4, § 902
(2012), available at hitp://www.navajonationepa.org/Pdf9620files/NN%20EnvPolicy.pdf.

30. Id. § 903(A).
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scribed its peoples’ objective as “fulfill[ing] the role of caretakers of the land as
their ancestors did.”

Tribal renewable energy also helps to secure Native Nations’ long-term
survival.” Reportedly, climate change disproportionately affects Native Na-
tions.” Numerous Native Nations must cope with the fish and wildlife species
that have been part of their communities since “time immemorial” disappear-
ing and altering the nation’s sustenance.” Furthermore, some communities,
like the Inuit in Alaska, have begun to experience physical changes to their
homelands because of nising sea levels overtaking the coastline.” Tribal renew-
able energy enables Native Nations to develop their economies while also real-
1zing their traditional duties and protecting their lands.

III. TRIBAL RENEWABLE ENERGY CHALLENGES: WATER
SUPPLY

Although ripe with potential, tribal renewable energy often depends on
water.” Even the least exhaustive option imposes additional burdens on fresh
water sources.” Many sources already serve state-permitted water users.” Re-
gardless, Native Nations can secure a paramount claim to water under federal
water rights doctrines.” Their ability to use reserved water rights, however,
depends upon the scope and quantity of their reserved federal water rights.”

A. RENEWABLE ENERGY AS AN ADDITIONAL USE OF SCARCE WATER

Tribal renewable energy imposes an additional demand on scarce water
resources.” Water is rare, only renews in limited quantities throughout the
hydrological process, and already caters to many life-sustaining functions.”
Although 70% of the earth is water, only 2.5% 1s fresh water, 70% of which is

3l.  Qunault Indian Nation - 2011 Project, U.S. DEP'T OF ENERGY, http://appsl.cere
.energy.gov/tribalenergy/projects_detail.cfm/project_id=185 (last visited Oct. 12, 2013).

32.  See NAT'L WILDUIFE FED’N, supra note 26, at 17.

33. Id at2.

34. United States v. Adair, 478 F. Supp. 336, 343 (D. Or. 1979); Kronk, supra note 26, at
452.

35. Kronk, supranote 26, at 455.

36.  See Leonard, supra note 6, at 614,

37.  Seediscussion infra Part IILA. :

38. See Gina McGovern, Note, Settlement or Adjudication: Resolving Indian Reserved
Rights, 36 ARIZ. L. REV. 195, 196 (1994); see also Richard B. Collins, The Future Course of the
Winters Doctrine, 56 U. COLO. L. REv. 481, 481 (1985).

39. See discussion /nfra Part IIL.B.

-40.  See discussion infra notes 160-197 and accompanying text.

41.  See Chambers & Echohawk, supra note 12, at 454; Leonard, supra note 6, at 635;
Storey, supra note 8, at 179.

42. See John A. Folk-Williams, The Use of Negotiated Agreements to Resolve Water
Disputes Involving Indjan Rights, 28 NAT. RESOURCES J. 63, 64 (1988); Christopher L. Kukk &
David A. Deese, At the Water's Edge: Regional Conflict and Cooperation over Fresh Water, 1
UCLA J. INT'L L. & FOREIGN AFF. 21, 27 (1996).
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in the ice caps.” Accordingly, only 0.007% of all water is a fresh source that
humans can access.* This scarce resource serves a variety of needs, with agri-
culture monopolizing most fresh water.® Water is even scarcer in locations
likely to host a renewable ‘project.” For instance, water accounts for only 0.29%
and 0.3% of New Mexico and Arizona, respectively.”

In general, renewable energy water consumption is on par with, or ex-
ceeds, water consumption for fossil fuels-generated energy.” Therefore, water
scarcity might negate the gains of sustainable energy.” Geothermal and hydroe-
lectric power require the most water.” Solar energy can use more water than
coal or nuclear energy.” Solar photovoltaic systems, however, require less wa-
ter than traditional power sources.”

Even if solar energy consumes less water than alternative energy sources, it
still depletes a limited resource.” Solar energy requires large quantities of water
both for constructing the facility and for cleaning the panels during operation.”
On the scale of a project like the one Jemez Pueblo proposed, the operation
would involve 16,689 gallons of water per megawatt per year {about 59,000
gallons for Jemez Pueblo’s 3.5 megawatt project).” At the very minimum, the
project would use water for maintaining the solar panels with four washings per

43. Leah Sandbank, Note, Dirty Laundry: Why International Measures to Save the Global
Clean Water Supply Have Failed, 13 FORDHAM ENVTL. LJ. 165, 169 (2001); Human Appro-
priation of the World’s Fresh Water Supply, UNIV. OF MICH.: GLOBAL CHANGE (Jan. 4, 2006),
http://www.globalchange.umich.edw/globalchange2/current/lectures/freshwater_supply/freshwate
r.hunl.

44, UNIv. OF MICH., supra note 43.

45.  Sandbank, supra note 43, at 170.

46. See H. David Gold & Jason Bass, The Energy-Water Nexus: Socioeconomic Consider-
ations and Suggested Legal Reforms in the Southwest, 50 NAT. RESOURCES J. 568, 567 (2010).

47.  How Much of Your State is Wet?, U.S. GEOLOGICAL SURVEY, http://ga.water.
usgs.gov/edu/wetstates.htmnl (last visited Nov. 2, 2012).

48. Gerard Wynn, Renewable Energy Water Use May Be Higher Than Conventional
Methods, HUFFINGTON PosT (Mar. 15, 2012, 5:12 AM), -
http://www.huffingtonpost.com/2012/03/15/renewable-energy-water-use_n_1347054.html; Wa-
ter in a Low-Carbon Economy: Resource Scarcity, Climate Change and Business in a Finite
World, STOCKHOLM ENV'T INST. (2012), hitp://www.sei-international.org/mediamanager
/documents/Publications/Climate-mitigation-adaptation/SEI-PB-2012-3C-Water-for-Energy.pdf.

49.  See STOCKHOLM ENV'T INST., supra note 48.

50. Diana Glassman et. al., The Water-Energy Nexus, WORLD PoL’Y INST. 138, 15-16
(Mar. 2011), hap://www.worldpolicy.org/sites/default/files/policy_papers/ THE%20WATER-
ENERGY%20NEXUS_0.pdf.

S51. Idath.

52.  Wendy Wilson et al., Bumning Our Rivers: The Water Footprint of Electricity, RIVER
NETWORK 28-29 (Apr. 2012), hitp://www.rivernetwork.org/sites/default/files/ BurningOurRiv-
ers_0.pdf.

53.  Seeleonard, supranote 6, at 634-35.

54. US. DeP’T ofF ENERGY, FES 1224 DOE/EIS-0403, FINAL PROGRAMMATIC
ENVIRONMENTAL IMPACT STATEMENT (PEIS) FOR SOLAR ENERGY DEVELOPMENT IN SIX
SOUTHWESTERN  STATES (2012), http://solareis.anl.gov/documents/fpeis/Solar_FPEIS
_Volume_5.pdf; Stephanie Tavares, Dirty Detail: Solar Panels Need Water, LAS VEGAS SUN,
Sept. 18, 2009, http://www.lasvegassun.com/news/2009/sep/18/dirty-detail-solar-panels-need-
water/. :

55.  Belone et al,, supra note 23, at 13-14 (describing initially a 4 megawatt design); Tavares,
supra note 54.
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year.” For another solar photovoltaic project, the Las Vegas Sun reported that
in desert areas, like Las Vegas or New Mexico, companies wash their panels
more than advertised because of the dirt build-up that reduces their efficiency
by about 3%.” A block of solar panels could use more water per year than a
residential block.” Such an amount is relatively small compared to the total
withdrawals from the Rio Jemez.” Nevertheless, while the sun represents a
renewable resource, fresh water might not regenerate quickly enough to sus-
tain the demands of renewable energy projects.” Thus, Native Nations should
be aware of their projects’ mimimal impacts on water. Because all renewable
energy projects require some water, Native Nations must find a source to sup-
ply their new demand.”

B. SOURCES OF WATER RIGHTS

Based on already existing allocations of water, Native Nations hoping to
pursue renewable energy projects likely need to displace current users.” Alt-
hough most users secure their rights under state law through the riparian doc-
trine or prior appropriation theory, Native Nations can base their claims on a
federal reservation of water.” These reserved rights often provide Native Na-
tions superiority over state users because they pre-date state permitted claims.”
Thus, water rights under federal law may provide Native Nations the means to
achieve their renewable projects if they can navigate the uncertainties of feder-
al common law.”

States maintain primary responsibility for allocating water.” Each state has
its own laws governing water distribution, usually modeled after either the ri-
parian or prior appropriation systems.” Generally, eastern states adopt the

56.  PUEBLO OF JEMEZ DEP'T OF RES. PROT., DRAFT ENVIRONMENTAL ASSESSMENT FOR
3.5-MEGAWATT SOLAR GENERATING FACILITY AT THE PUEBLO OF JEMEZ SANDOVAL COUNTY,
NEw MEXICO 3 (2009).

57.  Tavares, supranote 54.

58. Id

59. CuBa SoiL & WATER CONSERVATION DIST.,, Ri0 PueErcO & RiO JEMEZ
SUBREGIONAL WATER PLAN 2000-2050 12-10-14 (2004), hitp://www.ose.state.nm.us/water-
info/NMWaterPlanning/regions/Middle RioGrande/SEC12-10-QuantifyingFuture WaterDeman
d.pdf.

60. See Kukk & Deese, supranote 42, at 27.

61.  See Storey, supra note 8, at 179.

62. See Leonard, supranote 6, at 613-14.

63. See Robert T. Anderson, Indian Water Rights, Practical Reasoning, and Negotiated
Settlements, 98 CALIF. L. REv. 1133, 1139 (2010).

64. See, eg, Leonard, supra note 6, at 617; see also Chambers & Echohawk, supra note
12.

65. See Judith V. Royster, A Primer on Indian Water Rights: More Questions than An-
swers, 30 TULSA LJ. 61, 63 (1994); see also Storey, supra note 8, at 180.

66. CHRISTINE A. KLEIN ET AL., NATURAL RESOURCES LAW: A PLACE-BASED BOOK OF
PROBLEMS AND CASES 843 (2d ed. 2009).

67. Christopher L. Len, Synthesis - A Brand New Water Law, 8 U. DENV. WATER L. REV.
55, 55-56 (2004).
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riparian doctrine of proximity to water, while western states opt for the prior
appropriation doctrine of first-come, first-serve.”

The riparian system confers water rights based on appurtenance to a water
source.” The eastern states adopted the riparian doctrine from England.” Un-
der this system, an individual must buy property connected to the water source
to acquire the rights.” Many states, however, have begun implementing a mod-
ified riparian system requiring water users to acquire a permit.” Generally,
under the regulatory riparian system, state agencies distribute a common
property right.” The water user must apply for a license from the state agency.”
The agency evaluates the collective uses of the water sources and determines
which applicants merit a permit.” This regulated riparian method allows per-
mits for non-appurtenant land.” The permit user can only receive unallocated
water, and often for only a temporary period.” Thus, Native Nations in a npar-
ian state might be able to obtain water permits for their renewable projects for
a temporary time period, but have no guarantee and must compete with other
possible users.”

Alternatively, the prior appropriation doctrine dominates most western
states.” In the late nineteenth century, the federal government encouraged
exploration and exploitation of resources, as exemplified by the 1872 Mining
Act.® Under this system, the government prompted miners to discover re-
sources by granting them land for locating and patenting a claim to a valuable
mineral resource.” This philosophy of resource exploitation contributed to the
water right allocation system in the western United States.” Particularly, mining
was profitable because the miners possessed the mineral rights without the
burdens of land ownership.”® In addition, with a priority system for the first
user, miners did not have to worry as much about subsequent upstream users
diverting all the water. Similarly, the federal government’s desire to promote

68. Id

69. Joseph W. Dellapenna, The Evolution of Riparianism in the United States, 95 MARQ.
L. REv. 53, 65 (2011).

70. Id at64.

71.  See 1d. at 65.

72. Dellapenna, supra note 69, at 85; KLEIN ET AL., supra note 66, at 844.

78.  See Dellapenna, supra note 69, at 54; Olivia S. Choe, Appurtenancy Reconceptualized:
Managing Water in an Era of Scarcity, 113 YALE LJ. 1909, 1912 (2004).

74. Dellapenna, supra note 69, at 54-55.

75. Id at 87-88.

76. See Choe, supranote 73, at 1912,

77.  See Dellapenna, supra note 69, at 87-88.

78.  See id.

79. Reed D. Benson, Alive but Irrelevant: The Prior Appropriation Doctrine in Today's
Western Water Law, 83 U. CoLO. L. REv. 675, 676 (2012).

80. 30 U.S.C. § 22 (2012); Michael Graf, Application of Takings Law to the .Regulatia}z of
Unpatented Mining Claims, 24 ECOLOGY L.Q. 57, 59 (1997).

81. Graf, supranote 80, at 60.

82. Dana Smith, Note, Doctrinal Anachronism?: Revisiting the Practicably Irrigable Acre-
age Standard in Light of International Law for the Rights of Indigenous Peoples, 22 ARIZ. J.
INT’L & CoMmp. L. 691, 694 (2005).

83. Leonard, supra note 6, at 615.

84. Id
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agriculture in the United States also contributed to devising the prior appro-
priation doctrine.” Farmers could hardly pursue agriculture under the riparian
system because in the western states, surface water was too far away to be put
to use without an irrigation systern.”

Under the prior appropriation doctrine, the ﬁrst person to put a quantity
of water to a beneficial purpose has the senior right to the continued use of
that water.” During droughts, senior users get first priority on existing flows
and can exhaust all the water to satisfy their right.® Consequently, a junior user
might not receive any water regardless of his potential superior purpose.” If
the senior appropriator, however, is not currently using the water beneficially,
then the junior user can appropriate it.” Although many Native Nations may
have used the water prior to settlers in the west, they would have a hard time
staking a senior claim for the water because they might not be able to prove a
continual beneficial use and likely do not have the required state permits.”
Thus, native nations pursuing renewable energy projects likely cannot secure a
dependable supply of water under the prior appropriation doctrine and would
also have to compete with other users under the regulatory riparian system.

Rather than having to ascertain their rights from the states, Native Nations
can redeem their water rights under federal law.” These federal water rights
are often superior to those of state-permitted users, partially because of their
date of reservation.” In the case of a conflict, federal reserved water rights can
displace state users.” The federal government recognized a Native Nation’s
water rights as they existed prior to conquest, known as aboriginal rights.” Ab-
original rights can include water rights to sustain traditional practices such as
fishing.” Such rights can also support pre-conquest domestic activities hike irri-
gation for the Pueblos.” In expanding upon Indian-reserved rights, the Su-
preme Court also recognized reserved water rights for non-traditional practic-
es, such as activities to sustain the treaty-created Indian homelands.” The res-
ervation of water for broader purposes is known as Winters rights, after Unit-
ed States v. Winters.” Although the concept is still evolving, Native Nations

85. See KLEIN ET AL., supra note 66, at 843.

86. Seeid.

87. Alexandra B. Klass, Property Rights on the New Frontier: Climate Change, Natural
Resource Development, and Renewable Energy, 38 ECOLOGY L.Q. 63, 65 (2011).

88.  Smith, supra note 82, at 694-95.

89. Id

90. Collins, supra note 38, at 481.

91. See Anderson, supra note 63, at 1137.

92. McGovem, supra note 38, at 196.

93. See Royster, supra note 65, at 63.

94. Id; see Martha C. Franks, The Uses of the Practicably Irrigable Acreage Standard i
the Quantification of Reserved Water Rights, 31 NAT. RESOURCES J. 549, 551 (1991).

95.  See Richard W, Hughes, Indian Law, 18 N.M. L. REv. 403, 437 (1988).

96. See United States v. Winans, 198 U.S. 371, 381-82 (1905).

97. See Hughes, supra note 95, at 437.

98. ° See Winters v. United States, 207 U.S. 564, 565 (1908).

99. See id.
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may be able to realize superior claims to water under the Winters doctrine for
their renewable projects.™

The Supreme Court first recognized a separate doctrine of water rights for
native nations for their traditional uses of water.” A native nation can establish
limited water rights under the aboriginal doctrine, which reserves water for
Native Nations for traditional practices.” When the conquerors adopted Na-
tive Nations as their “wards,”™ they did not abrogate the water rights that they
then possessed and continued to use."™

In the 1905 foundational case United States v. Winans, the federal gov-
ernment sued a state-permitted water user on behalf of its ward, the Yakima
Nation of Indians.” Two brothers, the Winans, received a license from Wash-
ington State to operate fish wheels on the Columbia River.” Through their fish
wheels and operations, the brothers blocked the Yakima Nation from their
tradittonal access to fish.” The federal government endeavored to restore the
Yakima’s privileges.”® Modern technology had left the Yakima and other native
peoples without fish."”

Winans emblematized the conflict between industrialization and tradition-
al practices, while also pitting Native Nations against state-permitted business-
es." As the trustee of the Yakima (and many other native nations facing a loss
of their ways), the United States argued that the state-granted water rights con-
flicted with the Yakima’s aboriginal rights.” The wheels effectively eliminated
the common rights the Yakima and others had to fish.”” The federal govern-
ment had reserved these rights in a treaty founding a reservation for the Ya-
kima Nation “not {as] a grant of rights to the Indians, but [rather as] a grant of
right from them, - a reservation of those not granted.” According to the gov-
ernment’s interpretation, the treaty never abrogated the Yakima’s fishing

rights."

100.  See Anderson, supra note 63, at 1136-37, 1139-44.

101. See Winans, 198 U.S. at 382-83.

102. Taylor Henderson, Five Tribes’ Water Rights: Examining the Aamodt Adjudzcaaons’
Mechem Doctrine to Predict Tribal Water Rights Litigation Outcomes in Oklahoma, 36 AM.
INDIAN L. REV. 125, 131 (2012); Hughes, supra note 95, at 437-38.

103. See Cherokee Nation v. Georgia, 30 U.S. 1, 4 (1831).

104. See Mary Christina Wood, The Trnbal Property Right to Wildlife Capital (Part ID):
Asserting A Sovereign Servitude to Protect Habitat of Imperiled Species, 25 VT. L. REV. 355,
432 (2001).

105. Winans, 198 U.S. at 377.

106. Judy Dworkin, Indian Water Rights, Relevant Case Law, SACKS TIERNEY (Oct. 2011)
http://www.sackstierney.com/articles/indian-water-rights.htm.

107. Id

108.  Winans, 198 U.S. at 382-83.

109. Michael C. Blumm & James Brunberg, "Not Much Less Necessary . . . than the Atinos-
phere They Breathed” Salmon, Indian Treattes, and the Supreme Court- A Centennial Re-
membrance of United States v. Winans and Its Enduring Significance, 46 NAT. RESOURCES ]J.
489, 508 (2006).

110. See 1d. at 489.

111. See Winans, 198 U.S. at 380.

112.  Blumm & Brunberg, supra note 109, at 529-30.

118. Winans, 198 U.S. at 381; Henderson, supra note 102, at 131.

114. Winans, 198 U.S. at 381; see also Blumm & Brunberg, supra note 109, at 530.
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us

The Court agreed with the government.” The Court reasoned that any
ambiguous language must be construed in favor of the Indians because of their
unequal bargaining position." Accordingly, the treaty’s silence on fishing rights
indicated that those rights would continue to endure." In the eight-to-one ma-
Jority opinion, Justice McKenna acknowledged that the Yakima Nation had “a
servitude upon every piece of land as though described therein” to accomplish
their fishing rights.” Consequently, those treaty-protected rights were valid
against the federal government, the states, and any of their grantees."

By recognizing a right to the fish, the Court also acknowledged a reserva-
tion of water to sustain the fish.” Winans confirmed water rights for traditional
activities regardless of the language in the treaties.” To achieve water rights
based on the Winans theory, a native nation must demonstrate that the activity
requiring water conforms to a traditional practice.” Although the rights date
from “ime immemorial,”* they only exist to fulfill that traditional practice.™
Accordingly, native nations have the rights to preserve a resource with the nec-
essary amount of water.”” Winans water rights for fishing, therefore, cannot
serve another pursuit.”™ Winans rights do not afford water for modemn needs,
such as renewable energy.”

During the twentieth century, however, at least one court recognized argu-
ably broader aboriginal water rights for the Pueblos.” Pueblos are an “ancient
people whose history goes back into the farthest reaches of time.”” Although
Spain recognized the Pueblos as sovereigns, Mexico identified them as ordi-
nary citizens.” Upon acquiring the territory that was home to the Pueblos, the

115.  See Winans, 198 U.S. at 381-82, 384.

116.  See 1d. at 380-81.

117.  See id.

118. Id at 381.

119. Id. at 381-82.

120.  See Blumm & Brunberg, supra note 109, at 538-39.

121, See Winans, 198 U.S. at 381-84.

122.  See Wood, supra note 104, at 365-66.

123.  See United States v. Adair, 723 F.2d 1394, 1399 (9th Cir. 1983); see generally Daniel
G. Kelly, Jr., Note, Indian Title: The Rights of American Natives in Lands They Have Occu-
pied Since Time Immemorial, 75 COLUM. L. REv. 655, 655 (1975) (stating non-treaty possesso-
ry rights exist based on continuous occupation since time immemorial and that possession un-
der the treaties also considers Indian habits and modes of life).

124.  See Hope M. Babcock, Reserved Indian Water Rights in Riparian Jurisdictions: Water,
Water Everywhere, Perhaps Some Drops for Us, 91 CORNELL L. REv. 1203, 1227 (2006).

125.  See Winans, 198 U.S. at 384; see also Peter C. Monson, Case Note, United States v.
Washington (Phase II): The Indian Fishing Conflict Moves Upstream, 12 ENVTL. L. 469, 477
(1982) (stating the “reserved rights doctrine” implicitly provides the right to protect fishing habi-
tat with the right to take fish).

126.  See generally Winans, 198 U.S. at 382-83.

127.  See Babcock, supra note 124, at-1227.

128. See New Mexico ex rel. Reynolds v. Aamodt, 618 F. Supp. 993, 1000 (D.N.M. 1985)
(explaining the Pueblo’s rights to the Rio de Lucero), motion granted, 582 F. Supp. 2d 1313
(2007).

129.  Robert L. Lucero, Jr., Note, State v. Romero: The Legacy of Pueblo Land Grants and
the Contours of Jurisdiction in Indian Country, 37 N.M. L. REv. 671, 672 (2007) {citation omit-
ted).

130.  Aamodt, 618 F. Supp. at 1000; see also Lucero, supra note 129, at 675-76.
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United States had to decide whether it would treat them as “wards,” similar to
its treatment of other indigenous peoples, or govern them as new citizens
along with the rest of the new inhabitants from Mexico.” The federal govern-
ment perceived the Pueblos as different from other native peoples because
they held land in fee simple and had homelands."”

The United States struggled to categorize the Pueblos in its web of Indian
policies.”™ An early abrogated Supreme Court case, United States v. Joseph,
determined the Pueblos were not entitled to federal protection.® However, in
1910 Congress passed the New Mexico Enabling Act, granting New Mexico
statehood.”™ Subsequently, the Supreme Court determined the Pueblos merit-
ed federal protection in Uited States v. Sandoval'

Consequently, the United States District Court for the District of New

Mexico in State of N.M. ex rel. Reynolds v. Aamodt tackled several issues,
including whether the Pueblos had aboriginal water nghts.” Because the Pueb-
los used irrigation systems prior to conquest, the District of New Mexico held
that their domestic water use constituted a traditional practice protected under
the aboriginal water reservation doctrine.” In 1985, Nambe Pueblo secured its
water rights for domestic and irrigation needs after nine years in court.” These
.Pueblo abornginal water rights, like Winans rights, probably cannot supply
water for renewable energy.” Nonetheless, Aamodt demonstrates the possibil-
ity for a court to consider broader traditional uses, especially for the Pueblos.™
A reservation of water for aboriginal practices, whether fishing or irrigation,
endures from time immemorial, but the water rights are subordinate to the
exercise.'

Three years after the Winans Supreme Court recognized that federal In-
dian land reservations were not a grant to Native Nations, but from them, it
addressed the issue of a reservation of water rights for non-traditional practic-
es.”” The federal government reserved water rights for Native Nations through
initial treatdes, as first formally recognized in the case Winters v. Umted
States.* In this 1908 case, the United States, as trustee for the Gros Ventre
and Assiniboing bands, sued Henry Winters and his affiliate companies.”

131. Aamodt, 618 F. Supp. at 1001; see also Lucero, supranote 129, at 677.

132.  Lucero, supra note 129, at 677.

133. Seeid.

134. United States v. Joseph, 94 U.S. 614, 617-18 (1876); see also id. at 678.

135. Henderson, supra note 102, at 135.

136. United States v. Sandoval, 231 U.S. 28, 47 (1913); see also Lucero, supra note 129, at
678.

137. New Mexico ex rel. Reynolds v. Aamodt, 618 F. Supp. 993, 1005 (D.N.M 1985).

138. Id. at 1009-10. )

139. Id.
140. Seerd. at 1010.
141.  See id.

142.  See Blumm & Brunberg, supra note 109, at 538-40.

143. United States v. Winans, 198 U.S. 371, 381 (1905); see Winters v. United States, 207
U.S. 564, 576-78 (1908).

144. Winters, 207 U.S. at 576-78; see also A. Dan Tarlock, Tribal Justce and Property
Rights: The Evolution of Winters v. United States, 50 NAT. RESOURCES]. 471, 477-82 (2010).

145.  Winters, 207 U.S. at 565.
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Winters owned land upstream from the reservation on the Milk River and
diverted the river’s water.” Using the prior appropriation theory of first-in-
time, Winters and his colleagues claimed a superior right to the water."

The United States challenged Winters’ claim on the basis that it had re-
served water for the bands.” The United States argued that it granted a “tract
of land” in 1888 to the Gros Ventre and Assiniboing peoples for them to be-
come productive members of an agricultural society, and impliedly included
water rights as a means to achieve this goal in the treaty.” The federal govern-
ment argued that this reservation of water independently provided native na-
tions water rights.”

In accepting this theory, the Court reasoned the tribes would never have
abdicated their land without receiving something in return from the federal
government.” Even if the treaties did not delineate water rights, the Court
determined the language of the treaties was ambiguous and therefore, applied
a canon of construction dictating that ambiguities be construed in favor of the
tribes.” Through this recognition, the Court carved out an exception to state
appropriation laws.” The case created an opportunity for Native Nations to
establish superior water rights as long as they had a treaty with the federal gov-
ernment for a permanent homeland.™

Even if Native Nations did not have a treaty, Winters established a reser-
vation of water rights for nations pursuant to any federal policy promoting an
Indian homeland.” Under this logic, in the adjudication of the Tesuque &
Nambe/Pojoaque Stream System in Aamodt, the New Mexico District Court
determined that Nambe Pueblo had Winters water rights because an executive
order designated a reservation of land, and therefore a reservation of water.*
The executive order recognized that Spain reserved certain rights for the
Pueblos and that the United States honored that reservation.” Because the
United States recognized the Pueblos as its wards, the district court reasoned
that the Treaty of Guadalupe Hidalgo, which designated land for the Pueblos,
could also reserve water rights for them." So long as a Native Nation has some

146. Mission 2012: Clean Water, Mass. INst. OF TECH., http://web.mit.edu/12.000/
www/m2012/finalwebsite/problem/waterrights.shtml (last visited Nov. 8, 2013).

147. Id.

© 148.  See Winters, 207 U.S. at 565-67; see also Robert T. Anderson, Indian Water Rights

and the Federal Trust Responsibility, 46 NAT. RESOURCES J. 399, 409-10 (2006).

149.  Winters, 207 U.S. at 565-67.

150. See Winters, 207 U.S. at 565-67; see also Tarlock, supra note 144, at 477-82.

151.  Winters, 207 U.S. at 576.

152.  Id; see also Anderson, supra note 63, at 1141. -

153. See Winters, 207 U.S. at 576-77. s

154. Anderson, supra note 148, at 411; see also Hearing on Indian Water Rights, supra note
10, at 28 (indicating that tribal water rights are “federal enclaves”).

155.  See generally Royster, supranote 65,at71.

156. New Mexico ex rel. Reynolds v. Aamodt, 618 F. Supp. 993, 1010 (D.N.M. 1985).

157. Id. at 1000-01.

158. Id
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kind of federal agreement reserving land for it, the nation should be able to
establish Winters rights."

‘While a Native Nation seeking a claim for scarce water for a renewable
project ought to try to establish its federal water rights under the Winters doc-
trine, case precedent is divided as to whether Winters rights can support mod-
ern water uses.” Within a short three years’ ime, the Supreme Court extend-
ed water nights from traditional practices to non-traditional practices, but with-
in one hundred years’ time, it has failed to explain the scope of non-traditional
practices.” The implicit reservation of water with a federal agreement must
accompany a reservation of land to promote a federal objective.” The ambigu-
ity regarding the scope of the water rights resides in the understanding of the
federal purpose.”™ While each treaty or agreement might be unique, federal
land reservations generally aimed to sustain Indian homelands.™ The uncer-
tainty about the breadth of Winters rights rests with understanding which water
uses sustain the homelands.” ,

At the time of Winters, the Supreme Court conceived of the federally-
created homelands as agricultural societies.”” An agricultural purpose, howev-
er, may no longer be reasonable for sustaining these communities.” The
Court also believed the accords endowed nations with a reservation of water
for “present and future needs.”™ Subsequent courts have struggled to deter-
mine whether the idea of “present and future” uses only accounts for the orig-
inal purpose evolved for modern day use, or whether it can include modern
purposes as well.'”® Several courts, including the Ninth Circuit in United States

159.  See generally Winters v. United States, 207 U.S. 564, 576-77 (1908); Anderson, supra
note 148, at 408.

160.  See generally Royster, supra note 65, at 71-72. See also Ruth Langridge, The Right to
Hoabitat Protection, 29 PUB. LAND & RESOURCES L. REv. 41, 47 (2008); Jessica Lowrey, Note,
Home Sweet Home: How the "Purpose of the Reservation’' Affects More Than Just.the Quanti-
ty of Indian Water Rights, 23 COLO.]J. INTLENVTL. L. & PoL'y 201, 203-04 (2012).

161.  See generally Royster, supra note 65, at 71-72. See also discussion infra notes 162—182
and accompanying text.

162.  See generally Winters, 207 U.S. at 576. See also Nicole C. Salamander, A Half Full
Circle: The Reserved Rights Doctrine and Tribal Reacquired Lands, 12 U. DENV. WATER L.
REv. 333, 343 (2009).

163. See Lowrey, supra note 160, at 203-05.

164. See Winters, 207 U.S. at 566, 575-77; see also Storey, supra note 8, at 193.

165. See Robert T. Anderson, Indian Water Rights: Litigation and Settlements, 42 TULSA L.
REv. 23, 26-27 (2006). )

166.  Winters, 207 U.S. at 576; see also Hughes, supra note 95, at 434.

167. Enca Shively, Note, The Future of Quanufying Tribal Water Rights in North Dakota,
84 N.D. L. REv. 455, 466 (2008); see also Babcock, supra note 124, at 1226 (“Beginning with
Winters, federal and state courts have almost universally agreed that the purpose of Indian
reservations is to provide places where tribes can sustain themselves.”); Chambers & Echohawk,
supra note 12, at- 460 (“In addition, irrigation is not the exclusive measure of reserved rights,
where a reservation requires other uses of water to fulfill its purposes and function as a home-
land for a tribe.”).

168.  United States v. Ahtanum Irrigation Dist., 236 F.2d 321, 327 (9th Cir. 1956); Winters,
207 U.S. at 577; Anderson, supra note 148, at 418.

169. Ahtanum, 236 F.2d at 327; Anderson, supra note 148, at 418.
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v. Adair, have rejected the narrow reading and determined that the federal
government did not create reservations solely for agriculture.”™

The Ninth Circuit is leading the way to a broader interpretation of Indian
water rights for non-traditional purposes.” It recognized that a treaty creating a
reservation for “present and future needs” should not be read to limit the res-
ervation’s existence to the realities at the time of the treaty.” Courts should not
read the purpose of a reservation in a manner that disfavors the Native Nation
because such reading would conflict with the interpretive canon of construc-
tion the Court applied in both Winans and Winters.” While agriculture once
represented the means to be a productive society, this limited interpretation of
reserved rights could relegate Native Nations to living in the past.™

Even if agriculture was the primary purpose for the reservaton of water
rights, an additional federal purpose could be enough to secure water for an
energy project.” Many of the treaties provided a second federal goal, such as
“other pursuits,” that buttressed Native Nations’ claims for use of their water
rights beyond agriculture.” For example, the Ninth Circuit, although vacated
on other grounds and interpreting the treaty for other natural resource activi-
ties, recognized the “other pursuits” language in the treaty as including non-
static purposes."”’

Although the treaties and case law are susceptible to various interpreta-
tions, the fact that other areas of federal water law have clearly distnguished
between primary and secondary purposes for water rights while federal Indian
water law has not should further substantiate any claim that a secondary pur-
pose yields water rights.” In Unrted States v. New Mexico, the Supreme Court
considered the federal government’s allocation of water to sustain the federal-
ly-protected Gila National Forest for public enjoyment.” The Court recog-
nized the legislation’s primary purpose for the reservation was to preserve tim-
ber, and 1t perceived wildlife preservation and other activities as only second-
ary aims.”™ The Court only designated federal water rights for the primary pur-
pose, while concluding that state law would govern water rights for the other
purposes.™ Because courts have not extended United States v. New Mexico's
reasoning to Indian reserved water rights,”™ a secondary purpose should suffice
for the Native Nation to have access to reserved water. Thus, a Winters reser-

170.  United States v. Adair, 723 F.2d 1394, 1409 (9th Cir. 1983); Anderson, supra note 165,
at 28.

171.  See generally Adair, 723 F.2d at 1409.

172.  Ahtanum, 236 F.2d at 327; Anderson, supra note 148, at 418.

1738.  See Winters, 207 U.S. at 576-77; United States v. Winans, 198 U.S. 371, 380-81
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174.  See Anderson, supra note 148, at 418.

175.  See generally Salamander, supra note 162, at 344.

176. Storey, supra note 8, at 191-92 (ciing United States v. Finch, 548 F.2d 822, 832 (9th
Cir. 1976), vacated on other grounds, 433 U.S. 676 (1977)).

177.  See id. :
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vation of water might be able to sustain a claim for superior water rights for a
renewable energy project.

C. QUANTITY OF WATER

Similar to determining its water rights, the Native Nation also must labor
to quantify the amount of water needed for its renewable project.” Native Na-
tions securing their water rights under the Winters doctrine usually reserve as
much water ds needed to fulfill the federal purpose.™ To date, the only quanti-
fication standard that the Supreme Court itself has used, although it has af-
firmed others, is the “practicably irrigable acreage” (“PIA”) measure™ that
would likely be useless for quantifying water for renewable energy. In 1963, in
Arizona v. California, the Supreme Court concluded that Native Nations re-
served water in the amount of the PIA.™ This calculation involves a “bene-
fit/cost analysis” of the land’s ability to sustain crops, irrigation, and profitabil-
ity.”

Even though the PIA standard provides little guidance for quantifying wa-
ter for modern needs, it is an optional evaluation.™ In the pivotal 1988 case, In
re Gen. Adjudication of All Rights to Use Water in the Big Horn River Sys.,
the Wyoming Supreme Court concluded that the state retained “oversight of
reserved water rights” and could defer to an expert’s quantification.” Accord-
ingly, the court deferred to Wyoming’s special master who determined the
purpose for the reservation and calculated the necessary amount of water.”
Although the Supreme Court of Wyoming abrogated its decision on other
grounds, the U.S. Supreme Court affirmed the deference to a special master

9

to calculate the amount of water rights."

183. See Charles Carvell, Indian Reserved Water Rights: Impending Conflict or Coming
Rapprochement Between the State of North Dakota and North Dakota Indian Tribes, 85 N.D.
L. REv. 1, 25 (2009).

184. Cappaert v. United States, 426 U.S. 128, 138 (1976); see also Chambers &
Echohawk, supra note 12, at 453 (quoting Arizona v. California, 373 U.S. 546, 600-01
(1963)) (providing an example where the Supreme Court upheld a reservation to sup-
ply water for “all practically irrigable acreage”).

185. Langridge, supra note 160, at 46; Jennele Morris O'Hair, The Federal Reserved Rights
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273 (1996); see Arizona v. California, 373 U.S. 546 (1963). See generally Leonard, supra note
6, at 623.
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187. See Barbara A. Cosens, The Measure of Indian Water Rights: The Arizona Homeland
Standard, Gila River Adjudication, 42 NAT. RESOURCES J. 835, 836 (2002); Franks, supra note
94, at 553.

188. Storey, supranote 8, at 198. See generally In re Gen. Adjudication of All Rights to Use
Water in the Big Hom River Sys., 753 P.2d 76, 114 (Wyo. 1988) affd, Wyoming v. United
States, 492 U.S. 406 (1989).

189. In re Gen. Adjudication of All Rights to Use Water in the Big Horn River Sys., 753
P.2d at 114.

190. See id. at 94.
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Other state courts have followed suit and begun adopting different quanti-
fication methods.”™ These state-level quantfication standards can account for
water used for modern purposes like renewable energy.” For instance, in
2001, In re General Adjudication of All Rights to Use Water in Gila River
System and Source, the Arizona Supreme Court opted for a different quantifi-
cation standard.”™ It rejected the PIA standard because it believed the Wind
River Indian Reservation’s federal purpose is broader than agriculture.” The
Gila River approach effectively eliminates any efficiency and reliability for ad-
Judicating water rights while liberating Native Nations to use their water rights
beyond agricultural purposes.” Despite the boon that the Gila River quantifi-
cation gives to Native Nations pursuing water for renewable energy, it is not
controlling precedent and therefore, not reliable."”

IV. WATER SETTLEMENTS: SUPPLY MEETS DEMAND

Despite the landmark Winans and Winters decisions over one-hundred
years ago, Native Nations have had little actual access to their reserved water.”
The unused reservation of water is known as “‘paper’ water” because many
Native Nations still lack the means for actually reaching and exploiting the
water.” Native Nations’ main options for securing their water rights include
litigation, adjudication, and settlement.™ Water litigation is expensive and
slow.™ Adjudication can also last decades, as occurred with the Pojoaque
case.™ Alternatively, Native Nations can pursue a water settlement.”™

Water settlements navigate many of the complexities of reserved water
rights.™ In March 2012, the U.S. Senate Committee on Indian Affairs held a
hearing about Indian water rights.™ According to the testimony at the hearing,

192.  See Smith, supra note 82, at 692.

193. See, eg, In re Gen. Adjudication of All Rights to Use Water in Gila River Sys. &
Source (Gila), 35 P.3d 68, 76 (Ariz. 2001). After Congress passed the McCarran Amendment in
1952, state courts have the authority to determine the scope and amount of federal Indian re-
served water rights. 43 U.S.C. § 666 (2012); see also Scott B. McElroy & Jeff J. Davis, Revisiting
Colorado River Water Conservation District v. United States - There Must Be A Better Way,
27 ARIZ. ST.LJ. 597, 599 (1995) (discussing the effect of the McCarran Amendment).
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195. Id.at8l.

196.  See id.

197.  See id.; Smith, supra note 82, at 692.

. 198.  Smith, supra note 82, at 692.

199. Stephen A. Walker & Keri-Ann C. Baker, Working with Native Americans on Water
Issues, AM. WATER WORKS  ASSOC. 18 (May 2012), hup//www.llw-
law.com/files/presentations/Working_with_ NaUVe _Americans_on_Water_Issues_May_2012_A
WWA_00095817.PDF.

200.  Shively, supra note 167, at 468.

201. Id

202.  See Olen Paul Matthews et al., Marketing Western Water: Can A Process Based Geo-
graphic Information System Improve Reallocation Decisions?, 41 NAT. RESOURCES J. 329, 341
(2001).

203. Hearing on Indian Water Rights, supranote 10, at 28.

204. Id; Chambers & Echohawk, supra note 12, at 460.
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negotiations and settlements are the “preferred” method for all stakeholders.™
The cost, delays, and uncertainty of adjudication and litigation lend towards
settlement as a resolution.” Native Nations began negotiating their water rights
in the 1980s.™ To date, Congress has authorized twenty-nine settlements.™

Settlements can offer Native Nations quicker and more reliable determi-
nations of their water rights, while also including means to improve infrastruc-

* All parties suffer from the uncertainty surrounding water that may be
reserved for a Native Nation.™ Settlement offers a company at least an oppor-
tunity to defend its claims and possibly receive some water rights.” Similarly,
settlements afford Native Nations the opportunity to turn their reservations of
water into practical uses more quickly.”™ Because of the uncertainty of whether
a Native Nation can use its reservation of water for purposes other than agri-
culture, some nations may prefer the settlement route. Such a strategy pro-
vides better leverage to wield their argument that the reservation of water in-
cludes water for modern needs.™

The negotiated terms of the settlements can also benefit Native Nations
because the provisions can explicitly include the means to access the water.*
Many Native Nations do not have the infrastructure to even utlize their water
rights, especially if the source of the water is far away from a remote communi-
ty.™ For example, the Navajo Nation and Hopi Tribe in Arizona conflicted
with coal companies and farmers over water.” Their water rights involved the
water in aquifers.” Neither Native Nation had the infrastructure to transport
the water from the aquifers to serve their communities.” The settlement pro-
posed to accord the nations water pipes with potable water.”

206. Id. at28.
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Because many native nations lack infrastructure, the federal government
has initiated a program that will help turn paper water into real water.™ In
2007, federal agencies formed the Infrastructure Task Force to design water
infrastructure projects for native nations in order to promote potable water.”
While the federal program equips Native Nations with one option for improv-
ing their infrastructure, water settlements can further facilitate such infrastruc-
ture. ™

Despite the advantages of water settlements, they too can be unpalatable
for Native Nations.™ Settlements can be costly and require expert attorney
negotiation teams.”™ Many Native Nations rely on the federal government to
represent them with negotiation teams who have the expertise to carry out the
settlements.”™ Yet, the federal government has discretion on whether to furnish
such teams.” Furthermore, because the federal government holds water nghts
in trust for Native Nations, Congress and the President must approve each
settlement, adding to delay.™

Finally, settlements are a negotiation and Native Nations often must com-
promise and relinquish some of the water they believe belongs to them to
reach an agreement for immediate water rights and the necessary infrastruc-
ture.” These agreements are binding, and once a Native Nation agrees to a
reduced amount of water, future generations must live with the terms.” These
settlements are analogous to the treaties that appropriated Indian lands and
forced Native Natons to give up what they rightfully possessed to meet imme-
diate needs.™ Nonetheless, Native Nations’ experience with water settlements
has been monumentally more positive because these settlements can promise
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135 (2006). .
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Funding for Tribal Water Rights Settlements and the Taos Pucblo Indian Water Rights Settle-
ment Act, 21 CORNELL]J.L. & PuB. POL'Y 201, 212 (2011).
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229.  Agee, supra note 224, at 212.

230.  See generally Folk-Williams, supra note 42, at 74.

231.  See Jeff Candrian, Note, Building with Blinders on: How Policymakers Ignored Indian
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L. & PoL'y 159, 187 (2011) (“Water settlements, therefore, represent a ‘second treaty-making
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each nation’s survival for future generations.”™ Thus, while tribal renewable
energy hosts complex water challenges, Native Nations still have the power to
control their futures.™

V.JEMEZ PUEBLO

Although it is but one of a myriad of communities hoping to convert re-
newable energy into empowerment, Jemez Pueblo is a bellwether communi-
ty.® Throughout history, this Pueblo has inspired explorers.” Jemez Pueblo,
along with other communities, helped provoke Francisco Coronado’s search
for the City of Gold in the 1500s.™ Coronado, however, never found the myth-
ical city, but his contact with Jemez Pueblo inspired the Franciscans to begin
some of their first missions.” Like the myth of the City of Gold, renewable
energy at Jemez Pueblo offers great potential but 1s stll just a dream.™

As with the City of Gold, tribal renewable energy appeals to many because
it begets wealth.™ For Jemez Pueblo, tribal renewable energy could transform
the community because its only current source of income is a convenience
store and a gas station, bringing in a meager $50,000 a year for a community of
2,500 members.” Renewable energy, on the other hand, could yield $25 mil-
lion over twenty-five years.” Usually, only gaming tribes have seen such riches,
and the Pueblo never has belonged to such a class despite twice requesting
permission from the federal government to build gaming facilities.” With over
five hundred tribes in the United States - twenty-one of which are Pueblos,
and nineteen of those Pueblos are in the poorest state in the country, New
Mexico - few tribes receive federal permission to join the class of gaming mo-
guls.”® The federal government rejected Jemez Pueblo’s request for a gaming

932. Chambers & Echohawk, supra note 12, at 469; see also Hearing on Indian Water
Rights, supranote 10, at 469-70.

233.  See generally discussion supra Parts II, I1I, TV.

934. See Bryan, supra note 4 (“The 3,000 members of the Jemez Pueblo are on the verge of
building the nation's first utility-scale solar plant on tribal land...”).

235. Henderson, supra note 102, at 132.

236. Seeid.

987. See id.; L. BRADFORD PRINCE, SPANISH MISSION CHURCHES OF NEW MEXICO 183
(1915), available athttp://southwest.library.arizona.edu/spmc/body.1_div.14.html.

938.  See generally Bryan, supra note 4.

239. Id

940.  Draft Environmental Assessment, supra note 486, at 4; Bryan, supra note 4; WELCOME
TO THE WALATOWA VISITOR CENTER, http://www jemezpueblo.com {last visited Nov. 10,
2013).

941. Bryan, supranote 4.

942. Id; Jeri Clausing, Feds Reject Jemez Pueblo Plan for Anthony Casino, NATIVE
AMERICAN TIMES, Sept. 6, 2011, Adap;y/www.nativetimes.comybusiness/gaming/597 I-leds-reject-
Jemez-pueblo-plan-for-anthony<asino.

243. See Agee, supra note 224, at 214; Clausing, supra note 242; New Mexico Takes the
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facility in Anthony, New Mexico in 2011.* The government denied the gam-
ing permit because of its concerns about the location’s remoteness and difh-
culties with supervising the gaming activities.™

Native Nations, like Jemez Pueblo, must conjure riches from thin air, or at
least the sun.” Such a scheme seems ideal with the sun conferring upon the
Pueblo its presence 310 days each year.” For the past four years, Jemez Pueb-
lo has been innovating a way to harvest their main resource.” The Pueblo
envisions placing over 14,000 solar photovoltaic panels in rows on thirty acres
of its trust land in northern New Mexico.* Unlike other solar energy initiatives
that directly supply energy to a singular connected structure, Jemez Pueblo
plans to create a utility grid to deliver the energy to its customers.* It received
funding from the Department of Energy as part of a grant to install nineteen
renewable energy projects on tribal land.” Jemez Pueblo, however, declined
the award with the explanation that it could not find a buyer.” Because of its
location, the only three potential buyers are Los Alamos County Utlities, the
Department of Energy, or the Jemez Mountains Electrical Cooperative.™ Four
years of planning succumbed to market realities, but the uncertainty surround-
ing water supply also likely undermined the project’s feasibility.™ Even if
Jemez Pueblo’s solar project withers, the Pueblo envisions other projects like
geothermal energy; hundreds of other Native Nations also work to conjure
riches from natural resources, but all projects will need water.”

Jemez Pueblo’s attempt to deploy a renewable energy project in a desert
epitomizes the difficulties a Native Nation faces as it plans for the future while
accounting for present challenges such as water scarcity.” To venture even one
of the least water-consuming renewable projects - solar power - Jemez Pueblo
still must ensure a supply of water.*
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Renewable Future, TRIBES AND CLIMATE CHANGE, (ul. 25, 2013), wwwd.nau.edu
/tribalclimatechange/tribes/southwest_jemez.asp.

248.  Bryan, supranote 4.
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250.  Bryan, supranote 4.

251. Nancy J. Appleby, Tribal Renewable Energy Projects: Balance Opportunity with Cau-
tion, RENEWABLE ENERGY WORLD.COM, Feb. 20, 2012, http://www.renewableenergyworld.com
/rea/news/article/2012/02/tribal-renewable-energy-projects-balance-opportunity-with-caution1.
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Other than buying water, Jemez Pueblo looks to the river sharing its name,
the Rio Jemez, as its water source.* The river is a tributary of the Rio Grande,
one of the few water resources in New Mexico.” It provides water for Jemez
Pueblo, two other Pueblos, and many upstream users.® The Pueblos, includ-
ing Jemez Pueblo, already use the water for many activities including irriga-
tion.” Each use, whether withdrawn from the ground water or directly from
the surface water, reduces these tributaries and impacts the larger Rio
Grande.™ Current water supply cannot meet all the needs, whatever such
needs may be.”™ For example, during a drought in 1996, the Jemez and Zia
Pueblos pursued an injunction against other irrigaton water users because
there simply was not enough water for all uses.™

Jemez Pueblo, like many other Native Nations, still has not established its
water rights to this river despite decades of patience.™ Since 1983, Jemez
Pueblo and other water users have been quibbling over the scarce water re-
sources in the region.” In that year, the United States filed a complaint for the
allocation of water from the Jemez River, known as the Abousleman adjudica-
tion.” Nearly thirty years later, the case continues as litigation because the ef-
forts to reach a settlement could not satisfy all parties.”™ In July 2011, the U.S.
District Court of New Mexico ordered the parties to reach a settlement or
submit a “discovery plan” by April 2012.” By March 2012, it appeared that
the parties would opt for the latter option.”

Following the breakdown of efforts to reach a settlement, the parties will
liigate two issues.” The Special Master separated the Pueblo’s historic and

258.  CuBa SOIL & WATER CONSERVATION DIsT., MIDDLE RI0 GRANDE REG’L WATER
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2004), available at http://www.argentco.com/htm/f20041214.888790.htm.
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Attorney Gen., Department of Justice: Office of the Assistant Attorney Gen., to Martha
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existing water rights from its future rights.” In a 2012 order, the New Mexico
District Court described the course of hitigation as determining Jemez Pueblo’s
water rights under various doctrines including the riparian doctrine, the Win-
ters doctrine, and aboriginal rights.” The litigation will also quantfy the water
rights.”

While the solar energy project was unprofitable without a market, it also
was probably not feasible in the long run without resolving the Jemez Pueblo’s
water rights.” Although the project was but one opportunity for the communi-
ty, its troubles could plague future endeavors as well if not resolved.™ Even if
Jemez Pueblo’s solar ambition has died, it is not willing to give up on its com-
munity development.” Other endeavors include pursuing a geothermal explo-
ration project.”™ Jemez Pueblo has high hopes for its geothermal project be-
cause it received Department of Energy funding.” Any renewable energy pro-
ject that Jemez Pueblo pursues requires a resolution of its water rights through
the Abousleman litigation. While the Sun may have saved the Walatowa in the
past, water will define their future.

VI. CONCLUSION

After centuries of impoverishment, Native Nations yearn to build a differ-
ent future. They look towards the resources that are the foundations of their
origins. Whether the sun, wind, or streams impart power, Native Nations need
to establish their water rights under federal law to displace the current users of
the needed scarce resource that will enable them to initiate and maintain these
power projects. Until Native Nations secure their water rights and have the
actual means to use the water, including infrastructure, their futures remain
uncertain. Jemez Pueblo endeavors to define it future; if it is successful, other
Native Nations may follow suit.™
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