Water Law Review

Volume 16 | Issue 1 Article 9

9-1-2012
Interpreting Water Conservation Standards in Waukesha,
Wisconsin: A Local Internalization of International Norms

Sarah E. Sharp

Follow this and additional works at: https://digitalcommons.du.edu/wlr

Custom Citation

Sarah E. Sharp, Interpreting Water Conservation Standards in Waukesha, Wisconsin: A Local
Internalization of International Norms, 16 U. Denv. Water L. Rev. 113 (2012).

This Article is brought to you for free and open access by the University of Denver Sturm College of Law at Digital
Commons @ DU. It has been accepted for inclusion in Water Law Review by an authorized editor of Digital
Commons @ DU. For more information, please contact jennifer.cox@du.edu,dig-commons@du.edu.


https://digitalcommons.du.edu/wlr
https://digitalcommons.du.edu/wlr/vol16
https://digitalcommons.du.edu/wlr/vol16/iss1
https://digitalcommons.du.edu/wlr/vol16/iss1/9
https://digitalcommons.du.edu/wlr?utm_source=digitalcommons.du.edu%2Fwlr%2Fvol16%2Fiss1%2F9&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:jennifer.cox@du.edu,dig-commons@du.edu

INTERPRETING WATER CONSERVATION
STANDARDS IN WAUKESHA, WISCONSIN: A
LOCAL INTERNALIZATION OF INTERNATIONAL
NORMS?
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I. INTRODUCTION

Water scarcity 1s a contemporary issue of enormous importance. Not
surprisingly, many thirsty cities in the United States have their eyes on the
Great Lakes—the world’s largest freshwater resource—as a source for future
water wealth.” In order to prevent other parts of the world from draining the

*, ].D. Candidate, 2013, Indiana University Robert H. McKinney School of Law, Indian-
apolis, Indiana; B.A., 2008, Purdue University, West Lafayette, Indiana.

1. See Water Issues Dividing and Challenging the U.S., CIRCLE OF BLUE (Oct. 12, 2009,
11:40 PM), http://www.circleofblue.org/waternews/2009/world/water-issues-dividing-and-
challenging-the-u-s.

2. See Greg Vandegrift, Grear Lakes Water Wars, KARE 11 (March 28, 2008),
http://www.karel1.com/news/news_article.aspx?storyid=251489.
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114 WATER LAW REVIEW Volume 16

ostensibly plentiful resource,’ eight Great Lakes states and two Canadian prov-
inces reached an agreement in the form of the Great Lakes-St. Lawrence River
Basin Water Resources Compact (“Compact” or “Great Lakes Compact”) in
October 2008 to establish who has rights to the water.*

The topographic parameters of the Great Lakes Basin (“Basin”) are fixed
by the area’s watershed surface divide: “[r]ain that falls inside that Basin line
eventually finds its way to the Great Lakes, but rain that falls outside it ends up
in the Mississippi, Atlantic, or Arctic watersheds.” Under the Compact, areas
encompassed entirely by the Basin’s boundary have less-regulated rights to the
water than those beyond the watershed’s reach.’ Although preference is all but
entirely given to locales within this Great Lakes Basin line, the Compact does
provide for limited exceptions to enable diversions of Great Lakes water to
areas situated outside of the Basin, albeit via a rigorous application process.’

Under one such exception, a city that itself lies outside the basin line but
whose county is situated partly within it—a straddling county—may file an appli-
cation for a diversion.” The Great Lakes Compact does not allow proposal for
a diversion to a community in a straddling county unless all of the following
requirements are met:

a. The water is used solely for public water supply purposes;

b. The community is otherwise without an adequate supply of potable

water;

¢. The diversion meets the exception standard;

d. The proposal maximizes the amount of water that originated in the
basin that is returned to the basin and minimizes the amount of water
that originated outside of the basin that is returned to the basin;

e. There is no reasonable water supply alternative in the basin in which
the community is located (in Wisconsin, that would be the upper Mis-
sissippi River basin), including conservation of existing water supplies;

f. The proposal will not endanger the integrity of the Great Lakes basin
ecosystem based upon a determination that the proposal will have no
significant adverse impact on the Great Lakes basin ecosystem;

g. The proposal is consistent with an approved water supply service area
plan under WIS. STAT. ANN. § 281.348 that covers the public water
supply system;

h. The proposal is reviewed by the regronal body (the Governors of the
eight Great Lakes States and the premiers of Ontario and Quebec,
Canada); and

3. Id. (noting the Lakes contain an estimated six quadrillion gallons of water and constitute
ninety-five percent of the United States’ fresh surface water).

4. Great Lakes-St. Lawrence River Basin Water Resources Compact, Pub. L. No. 110-
342, § 1.3, 122 Stat. 3739 (2008) [hereinafter Compacq (Compact member states and provinces
include Illinois, Indiana, Michigan, Minnesota, New York, Ohio, Pennsylvama, ‘Wisconsin,
Ontario, and Québec.).

5. PETER ANNIN, THE GREAT LAKES VVATER WARS 60 (2006).

6. See Compactart. 4, § 4.9.

7. Seeld.

8. 'Wis, STAT. ANN. §§ 281.343(4n)(d), 281.346(4)(f) (201 1).
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1. The proposal is approved by the Great Lakes-St. Lawrence River Ba-
sin Water Resources Council (consisting of the Governors of the eight
Great Lakes States) with no disapproving votes.’

As part of the proposal process, applicants must devise a conservation
plan.” But the question of whether a plan proves sufficient in meeting the sus-
tainability goals of the Great Lakes Compact remains because the first out-of-
basin diversion applicant only completed its application in July 2011." The
applicant—the City of Waukesha, Wisconsin—is awaiting the Wisconsin De-
partment of Natural Resources’ (‘DNR”) technical review and Environmental
Impact Statement (“EIS”)."”

The Waukesha diversion application and its corresponding water conser-
vation plan will be the first true test of the standards set by the Great Lakes
Compact.” The relevant chapter of the Wisconsin Statutes defines the man-
dated “environmentally sound and economically feasible water conservation
measures” as:

those measures, methods, technologies, or practices for efficient water use
and for reduction of water loss and waste or for reducing a withdrawal, con-
sumptive use, or diversion that are environmentally sound, reflect best prac-
tices applicable to the water use sector, are technically feasible and available,
are economically feasible and cost-effective based on an analysis that consid-
ers direct and avoided economic and environmental costs, and consider the
particular facilities and processes involved, taking into account the environ-
mental impact, age of equipment and facilities involved, the processes em-
ployed, energy impacts, and other appropriate factors."

The language the participating states’ codes have adopted is identical to
that in the Compact.” Still, the participating states must make individual de-
terminations of proper conservation measures during the initial withdrawal,

9. Gty of Waukesha Water Division Application—Background, WISCONSIN DEPT OF
NATURAL RES., http://dnr.wi.gov/topic/WaterUse/WaukeshaDiversionApp.html (last modified
Oct. 16, 2012) (emphasis added).

10.  Wis. ApMiN. CODE NR § 852.04(1) (2011).

11. Lynette Kalsnes, Waukesha’s Request for Great Lakes Water is Complex First Test of
Law, CHICAGO PUBLIC MEDIA (June 21, 2011), http://www.wbez.org/frontandcenter/2011-06-
21/waukeshas-request-great-lakes-water-complex-first-test-law-88160.

12. Gy of Waukesha Water  Division Applicaton—Current Status,
WISCONSIN DEPT OF NATURAL REs. (May 14, 2012),
http://dnr.wi.gov/topic/ WaterUse/WaukeshaDiversionApp.html (“The DNR continues its work
on the [drafts; once complete,] the DNR will post the documents to this website and schedule a
public comment period and public hearings. The DNR has requested that the City of
‘Waukesha further evaluate issues related to water supply and wastewater discharge. The time-
line for the release of the Technical Review and EIS drafts is dependent on completion of this
further evaluation.”).

13. Kalsnes, supranote 11, at 1.

14. ‘WIS, STAT. ANN. § 281.343(1)(i) (2011).

15.  See 45 ILL. COMP. STAT. ANN. 147/5 (West 2007); IND. CODE ANN. § 14-25-15-1
(West 2008); MICH. COMP. LAWS ANN. § 324.34201 (West 2008); MINN. STAT. ANN. §
103G.801 (West 2007); N.Y. ENVTL, CONSERV. LAW § 21-1001 (McKinney 2008); OH10. REV.
CODE ANN. § 1522.01 (West 2008); 32 P.S. Pa. CONS. STAT. § 817.22 (West 2008); Wis.
STAT. ANN. § 281.343 (West 2012); see also Compact art. 1 § 1.2.
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consumptive use, or diversion application process before all other parties to
the Great Lakes Compact get involved 1n subsequent phases of approval.”

Wisconsin’s Administrative Code provides further guidance.” It sets forth
minimum requirements for conservation plans and outlines cost-effectiveness,
environmental soundness, and economic feasibility analyses for each of three
tiers, as established by the method of the applicant’s request and the volume of
its proposed withdrawal or diversion." However, given that Waukesha’s diver-
sion application will be the first test of these standards and may serve as a
model for future proposals for diversion from the Great Lakes if approved,” it
1s important that the Waukesha conservation plan sufficiently reflects current
conservation norms.

The purpose of this Article is twofold. First, it describes the process
through which Waukesha committed to and devised a conservation plan in
response to norms developed through the mult-lateral processes of state and
province parties to the Great Lakes Compact. Second, this Article analyzes
how Waukesha's planning process fits within the theory of transnational, or
transboundary, legal process. Part I of the Article provides an overview of
Waukesha’s proposed water conservation plan. Part I briefly describes trans-
national legal process theory. Part III introduces alternative approaches to
water conservation that exist around the globe. Finally, Part IV analyzes
Waukesha’s proposed conservation plan in light of other conservation ap-
proaches to illustrate how this ostensibly domestic process transcends geo-
graphic boundaries and the role it plays in the international conversation about
water conservation norms.

II. WAUKESHA’S PROPOSED CONSERVATION PLAN

As mandated by the Great Lakes Compact, the City of Waukesha crafted
a conservation plan (“Plan”) to accompany its diversion application materials.”
In the Plan, Waukesha identifies three primary goals for its conservation plan-
ning efforts.” First, it aims to reduce water use and thereby extend public water
supplies.” Second, the Plan includes an imtiative to protect source water areas
to ensure protection against pollution.” The Plan’s third goal is to protect
stormwater recharge areas and thus ensure the longevity of groundwater re-
sources.” This Part first discusses Waukesha’s proposed process and the City’s
tumeline for implementing the Plan. Then, it explores model language and

16.  See Compactart. 4, § 4.2(2).

17.  See Wis. ADMIN. CODE NR §§ 852.01-.12 (2011).

18. Id.

19. Kalsnes, supranote 11, at 1. .

20. Water Conservation & Protection Plan, WAUKESHA WATER UTILITY, 1 (2006),
http://www.ci.waukesha.wi.us/c/document_library/get_file?folderld=42481&name=DLF E-
9221.pdf [hereinafter Plan).

21, Id a2
22, Id.
23. Id

24, Id
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examples set by other U.S. jurisdictions and those jurisdictions Waukesha
specifically selected for inclusion in its Plan.

A. THE CITY’S PROCESS AND TIMELINE

Waukesha identifies an eleven-step process for managing and implement-
ing water conservation under the Plan.” The first step of the process includes
identifying conservation goals.” In addition, the City plans to develop a pro-
gram that provides monetary and other incentives to water users to reduce
water use.” The Plan also references the City’s intent to develop a Waukesha
Water Utlity Conservation Demonstration Program, a Water Use Profile and
Forecast, and a Decision Support Tool to identify appropriate conservation
measures by the water use sector.” Subsequent steps include an evaluation and
design of conservation measures, as well as the identification and assessment
of conservation incentives, costs, and benefits.” After establishing a schedule
for implementing conservation measures and incentives, Waukesha will im-
plement the Plan, and then conduct public outreach and education on its con-
tent.” As a final step, the City intends to further monitor, evaluate, and revise
the conservation program as needed.”

In regard to implementing the Plan, Waukesha established a three-tiered
timeline. The first tier—short-term activities—considers the implementation of
public education programs, continuing water main and property replacement
efforts, developing a water conserving billing structure, looping water mains,
and developing outdoor water use ordinances.” Additionally, the Plan calls for
organizing a stakeholder group to advise the utility on the Plan.” The uthty
will also work with the city housing authonty to update plumbing and work
with other city departments and schools to reduce outdoor water use.” Other

“short-term activities include auditing water use in city buildings, working with

the Focus on Energy program, the coordination of public education efforts
with the Meter Change Out program, and the inception of regional source
water protection planning with surrounding communities.”

25.  Id at79.

26.  Id. at 7 (“Waukesha has set a preliminary goal of a 209% reductton in per capita water
use reduction |citywide] by 2020. This goal is based on prior experience with other municipal
water conservation programs in other states, Waukesha is also seeking to reduce peak water
demand by | million gallons per day (MGD) through controls on water sprinkling.”).

27.  Id. at 8; see also id. at 10-12 (proposing programs that include detecting and reducing
leakage in the city water system; adopting an outdoor water use restriction ordinance; consider-
ing non-sprinkling related water use ordinances, such as those Illinois requires of any communi-
ties receiving Lake Michigan water; and indoor conservation measures, such as plumbing modi-

fications).

28. Id at8.
29. Id at89.
30. Id at9.
31. Id

32. Id at22.
33. Id

34. Id.

35.  Id at 22-23.
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The second-tier—mid-term activiies—includes continuing education pro-
grams, developing incentive and rebate programs, developing water use re-
striction ordinances, recycling filtered backwash water, implementing a city
water audit, and working with the commercial sector to encourage water con-
servation.” Finally, the City’s third-tier objectives—classified as long-term activi-
ties in the Plan—stress the continuance and acceleration of system leak detec-
tion, implementing unidirectional flushing, enacting smart growth-oriented
land use planning and zoning, updating stormwater management require-
ments, and continuing to work with the commercial and industrial sectors to
audit water use.”

In addition to its original planning documents, Waukesha produced a
supplement in.response to requests from the Wisconsin DNR.” The resulting
Water Conservation Plan Supplement (“Supplement”) includes a more tech-
nical set of findings on the city water system and service area, its historical wa-
ter use and demand forecasts, its conservation efficiency measures, and an
evaluation of additional conservation and efficiency measures.” The City fur-
ther sets forth “next steps” in the Supplement, including a 2011 update to the
City’s 2006 Plan.”

B. EXAMPLES BORROWED FROM OTHER US JURISDICTIONS

Waukesha opted to include examples from other U.S. jurisdictions in its
conservation Plan to serve as potential models for its own program.”

1. Ordinance Language. Model ordinance language includes examples
from Santa Monica, California;” Santa Fe County, New Mexico;® San Antonio,
Texas;* Arhngton Heights, Illinois;” Durham, North Carolina;* the Illinois
Department of Natural Resources;” and the Massachusetts Department of
Conservation and Recreation.”

36. Id. at23-24.

37. Id at24.

38. Water Conservation Plan Supplement;, CITY OF WAUKESHA, at 1-1 (2011),
http://www.ci.waukesha.wi.us/c/document_library/get_filePuuid=5890f364-1146-46e5-980c-
b9486ecc5bbb&groupld=10113 [hereinafter Supplemend.

39. Id at3-1.

40. Id. at6-1.

41.  See Water Conservation & Protection Plan, WAUKESHA WATER UTILITY, app. at A-1
(2006),
http://www.ci.waukesha.wi.us/c/document_library/get_file?folderld=42481&name=DLFE-
9221.pdf.

42.  Id.; see SANTA MONICA, CAL., MUN. CODE OF ORDINANCES § 7.18.050 (2012).

43.  WAUKESHA WATER UTILITY, supra note 41, app. at A-1 to -2.

44. Id app. at A-3 to -4 (2006); see SAN ANTONIO, TEX., ORDINANCE 100322 (2005).

45. WAUKESHA WATER UTILITY, supra note 41, app. at A-2 to -3; see ARLINGTON
HEIGHTS, ILL., MUN. CODE § 21 (2012).

46. WAUKESHA WATER UTILITY, supra note 41, app. at A-13; see DURHAM, N.C., CODE
OF ORDINANCES ch. 26, art. II1, div. 2 (2011).

47.  WAUKESHA WATER UTILITY, supra note 41, app. at A-21; see ILL. ADMIN. CODE tit.
17, ch. 1, § 3730 (2003). -

48. WAUKESHA WATER UTILITY, supra note 41, app. at A-21; see COMMONWEALTH OF
MASS. WATER RESOURCES COMMISSION, INTERBASIN TRANSFER ACT: PERFORMANCE
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2. Incentive Programs. A section of the Plan dedicated to incentive pro-
grams” references initiatives employed by Half Moon Bay, California;” San
Francisco Bay Area, California;* Tucson, Arizona;* Eagle/Vail, Colorado;®
Tampa, Florida;" Seattle, Washington;” and the Commonwealth of Massachu-
setts.”

3. Conservation Subdivision Ordinances. Waukesha relied on model con-
servation subdivision ordinances,” including language from Minnesota coun-
ttes™ and Washington State,” in addition to local Wisconsin sources.

4. Management Practices. Finally, the Plan includes a copy of the town of
Franklin, Massachusetts’s Best Development Practices Guidebook to serve as
a model for Waukesha’s own management practices.”

III. TRANSNATIONAL LEGAL PROCESS

As articulated by Harold Koh, a scholar on transnationalist jurisprudence,
transnational (or transboundary) legal process” refers to the method whereby a

STANDARDS GUIDANCE, 4-5 (2012), avatlable at
http://www.mass.gov/dcr/waterSupply/intbasin/docs/finalps.pdf.

49. 'WAUKESHA WATER UTILITY, supra note 41, app. at B-1.

50. Id. at B-1 to -2; see Water Use Efficiency, COASTSIDE CNTY. WATER DIST.,
http://www.coastsidewater.org/water-use-efficiency.html (last visited Dec. 6, 2012).

51.  'WAUKESHA WATER UTILITY, supra note 41, app. at B-1 to -2; see Submeter Retrofit
Incentive Program, E. BAY MUN. UTIL. DiST., http://ebmud.com/for-customers/for-residential-
customers/conservation-rebates-and-incentives/submeter-retrofit-incent; see afso Resrdential
Indoor Water Conservation Study, E. BAY MUN. UTIL. DisT. (July 2008), avaiable at
http://www.ebmud.com/sites/default /files/pdfs/residential _indoor_wc_study_Q.pdf (utility cost
savings through clothes washing machine rebate program potentially offered by participating Bay
Area water agencies).

52.  WAUKESHA WATER UTILITY, supra note 41, app. at B-2, B-9 10 -11; see Water Con-
servation, CITY OF TUCSON, available at http://cms3.tucsonaz.gov/water/conservation (last visited
Dec. 6, 2012); see also Residential Water Use Analysis, CITY OF TUCSON, available at
http://cms3.tucsonaz.gov/water/zanjero_analysis (last visited Dec. 6, 2012).

53.  'WAUKESHA WATER UTILITY, supra note 41, app. at B-1 to -2; see Use Water Wisely:
Free Water Conservation Kit, THE EAGLE RIVER WATER & SANITATION DIST., avaiable ar
http://www.erwsd.org/wise-use/free-water-conservation-kit (last visited Dec. 6, 2019).

54.  WAUKESHA WATER UTILITY, supra note 41, app. at B-3; see Tampa Water Dep’t
Residential Water Conservation Study, CAL. URBAN WATER CONSERVATION COUNCIL, xvii
(2004), available at www.cuwcc.org/WorkArea/downloadasset.aspx?id=12162.

55.  WAUKESHA WATER UTILITY, supra note 41, app. at B-3; see Seattle Home Water
Conservation Study, CAL. URBAN WATER CONSERVATION COUNCIL, xv. (2000), available at
http://www.cuwcc.org/WorkArea/downloadasset.aspx?id=12152.

56.  WAUKESHA WATER UTILITY, supra note 41, app. at B-11; see COMMONWEALTH OF
MaASS. WATER RESOURCES COMM'N, INTERBASIN TRANSFER ACT: PERFORMANCE STANDARDS
GUIDANCE, 4-5 (2012), http://www.mass.gov/dcr/waterSupply/intbasin/docs/finalps. pdf.

57.  WAUKESHA WATER UTILITY, supra note 41, app. C.

58. Id. app. C at 9 (referencing WASHINGTON CNTY., MINN., PLANNING AND ADMIN.
SERVICES, METRO. COUNCIL, OPEN SPACE DESIGN DEVELOPMENT: A GUIDE FOR LOCAL
GOVERNMENTS (1997)).

59. Id. (referencing WASH. STATE DEPT OF CMTY. DEV., EVALUATING INNOVATIVE
TECHNIQUES FOR RESOURCE LANDS—PART I—CLUSTERING (1992)).

60. TowN OF FRANKLIN, MASS, FRANKLIN BEST DEV. PRACTICES GUIDEBOOK (2001),
reprinted m Water Conservation & Protection Plan, WAUKESHA WATER UTILITY, app. D,
supranote 41.
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variety of actors interact in various fora to project, interpret, enforce, and n-
ternalize rules of international law.” According to Koh, the three key elements
of transnational legal process are interaction, interpretation, and internaliza-
tion.” As Koh explains, “[t]hose seeking to embed certain norms into national
conduct seek to trigger interactions that yield legal interpretations that are then
internalized into the domestic law of even resistant nation states.” This Part of
the Article first introduces the concept of transnational legal process and then
discusses its application in death penalty jurisprudence to provide a backdrop
for its application to water conservation.

A. THE FEATURES OF TRANSNATIONAL LEGAL PROCESS

Transnational legal process has four distinctive features. First, it is “non-
traditional” in that it merges “two traditional dichotomies that have historically
domunated the study of international law: between domestic and international,
public and private.”™ Second, it is nonstatist in that the actors in this process
include nation-states and non-state actors alike.” Third, the process is dynamic
as opposed to static:” “[tJransnational law transforms, mutates, and percolates
up and down, from the public to the private, from the domestic to the interna-
tional level and back down again.”™ Fourth, it 1s normatve.”

From this process of interaction, new rules of law emerge, which are inter-
preted, internalized, and enforced, thus beginning the process all over again.
Thus, the concept embraces not just the descriptive workings of a process,
but the normativity of that process. It focuses not simply upon how interna-
tional interaction among transnational actors shapes law, but also on how law
shapes and guides future interactions: in short, how law influences why na-
tions obey.”

Importantly, “{tJransnational norms do not travel by themselves. They are
constructed conveyed, and carried by actors, including government officials,
members of international secretariats, professionals, business representatives,
and civil society activists.” Though these processes are, more often than not,
driven by actors with agendas, at times “the legal norms may be carried less

61. Harold Hongju Koh, Transnational Legal Process, 75 NEB. L. REv. 181, 183 (1996)
|hereafter Koh, Transnational Legal Process|.

62. Harold Hongju Koh, Jeflerson Memorial Lecture Transnational Legal Process Afier
September 11th, 22 BERKELEY J. INT’L L. 337, 339 (2004) |hereinafter Koh, Jefferson|.

63. Id

64. Id
65.  Koh, Transnational Legal Process at 184,
66. Id.
67. Id.
68. Id.
69. Id
70. Id

71.  Gregory Shaffer, Transnational Legal Process and State Change, 37 LAw & SOC.
INQUIRY 229, 236 (2012).
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consciously as a reflection of intensified cross-border interaction characterizing
economic and cultural globalization.”

Koh offers a computer-aged operational definition of transnational law as
“(1) law that 1s ‘downloaded’ from international to domestic law . . . ; (i) law
that is ‘uploaded, then downloaded’ . . . ; and (iii) law that is borrowed or ‘hor-
izontally transplanted’ from one national system to another|.]”” Importantly,
these norms address purely national activiies in addition to transnational
ones.” For instance, although municipal water services regulation is an exclu-
sively national activity, it “can be significantly shaped by the transnational con-
struction and flow of legal norms. . . . The transnational legal norms in ques-
tion may be adopted voluntarily in a planned fashion pursuant to harmoniza-
tion efforts, or adopted without a plan as part of a process of diffusion con-
veyed through transnational actors and interactions.””

B. TRANSNATIONAL LEGAL PROCESS AS APPLIED TO DEATH PENALTY
JURISPRUDF:NCE

Death penalty jurisprudence, as shaped by the Eighth Amendment to the
U.S. Constitution’s ban on cruel and unusual punishment,” is a concrete ex-
ample of transnational legal process.” Over time, the “cruel and unusual pun-
ishment” provision has been interpreted in the context of “evolving standards
of decency that marked the progress of a maturing society.” During the
1950s, the U.S. Supreme Court acknowledged that this “evolving” standard
must be determined in reference to both international and domestic measures,
with the Court often looking to international authority in making a determina-
tion of usual or unusual conduct.”

Nearly fifty years later, the Court abolished the practice of executing per-
sons with intellectual disabilities in Atkins v. Virgia” “In doing so, they took
note of the fact that, within the world community, the imposition of the death
penalty for crimes committed by [individuals with intellectual disabilities] is
overwhelmingly disapproved.”™ In fact, at the time Atkins was decided, the
United States and Kyrgyzstan “were the only countries 1 the world that per-
mitted the execution of persons with [intellectual disabilities],” and the latter
had effectively ceased the practice many years prior.” Thus, the United States

72. Ild

73. Harold Hongju Koh, Why Transnational Law Matters, 24 PENN ST. INT'L L. REV. 745,
745-46.

74.  Gregory Shalfer, Transnational Legal Process and State Change, 37 1AW & SOcC.
INQUIRY 229, 234 (2012).

75. Id

76.  U.S.CONST. amend. VIII.

77. Koh, Jefferson at 3d2-43 (discussing Harold Koh and his colleagues’ amicus bref to the
U.S. Supreme Court in support of abolishing the practice of sentencing people with intellectual
disabilities to death).

78.  Id. at 342 (quoting Trop v. Dulles, 356 U.S. 86, 101(1958)).

79. Id

80. [Id. at 342-43 (discussing Atkins v. Virginia, 536 U.S. 304 (2002)).

81. Id.at 343.

82. Id. (emphasis added)
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alone condoned the imposition of such punishment, which the Court struck
down shortly thereafter as “unusual” under the Eight Amendment.”

C. TRANSNATIONAL NETWORKS

As scholar Eric Dannenmaier articulates, transboundary legal process the-
ory is often “the product of a dynamic interplay of domestic experience and
international interests promoted by transboundary constituencies that import
and adapt ideas across boundaries.”™ Scholars Margaret Keck and Kathryn
Sikkink use the term “transnational advocacy networks” to describe interac-
tions between various parties, such as economic actors and firms, scientists and
experts, or among activists, that influence international and regional policies.”
A number of scholars have also explored the application of this theory to
transboundary environmental negotiation in the context of improving global
environmental treaty-making.”

IV. GLOBAL PERSPECTIVES ON WATER CONSERVATION

Global perspectives on water conservation offer insight to approaches em-
ployed in North America and beyond.” This Part of the Article first provides
an overview of select North American, European, and Asian approaches to
water conservation. Then, it explores conservation efforts by countries em-
ploying the concept of Integrated Water Resources Management (‘IWRM?”)
and offers a comparison of IWRM to transnational legal process.

A.NORTH AMERICA

1. United States. Water conservation has become a policy issue in the
United States only within the past several decades.” This is primarily due to

83. Id. (referencing the Court’s decision in Atkins, 536 U.S. at 321).

84. FEric Dannenmaier, Environmental Law and the Loss of Paradise, 49 CoLuM. ]J.
TRANSNAT’L L. 467, 493 (2010).

85. Margaret E. Keck & Kathryn Sikkink, Transnational Advocacy Networks in Interna-
tional and Regional Politics, 51 INT’L SoC. SCI. J. 89, 89 (1999).

86. See David W. Bowker & Michael Castellano, Enforcing International Environmental
Treaties in Domestic Legal Systems, TRANSBOUNDARY ENVTL. NEGOTIATION: NEW
APPROACHES TO GLOBAL COOPERATION 230 (Lawrence Susskind et al. eds., 2002).

87. See, eg, World Water Assessment Programme, The United Nations World Water
Development Report, (4th ed. 2012), available at hup://www.unesco.org/new/en/natural-
sciences/environment/water/wwap/wwdr/wwdrd-2012/;
see Water Conservation Planning Introduction, ALLIANCE FOR WATER EFFICIENCY,
http://www.allianceforwaterefliciency.org/Water_Conservation_Planning_Introduction.aspx (last
visited Dec. 6, 2012); GLOBAL WATER PARTNERSHIP TOOLBOX, hitp://www.gwptoolbox.org
(last visited Dec. 6, 2012); International Organisations
and Websites, SAVEWATER!, http://www.savewater.com.au/research-and-
resources/resources/international-links  (last  wvisited Dec. 6, 2012); WATERWISE,
http://www.waterwise.org.uk (last visited Dec. 6, 2012).

88. Mary Ann Dickinson, Water Conservation in the United States: A Decade of Progress,
available at http://www.docstoc.com/docs/43116678/Water-Conservation-in-the-United-States-A-
Decade-of.
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the country’s rapid urban population growth, sparking a demand for water that
exceeds the national supply.” In response to these evolving strains, the U.S.
Environmental Protection Agency (‘EPA”) Guidelines suggest a voluntary
nine-step conservation planning process to cope with conservation concerns:
Specify conservation planning goals;

Develop a water system profile;

Prepare a demand forecast;

Describe planned activities;

Identify water conservation measures;

Analyze benefits and costs;

Select conservation measures;

Integrate resources and modify forecasts; and

. Present implementation and evaluation strategy.”

The Great Lakes Conservation Toolkit (“Toolkit”) provides a three-step
process to aid regional conservation efforts in the Great Lakes area. The first
step 1s to develop a Water-Use Profile.” The second step is to identify, evalu-
ate, and assess conversation measures and incentives.” These include tradi-
tional best management practices for water conservation such as public educa-
tion, residential water use reduction, industrial water use reduction, agricultural
water use reduction, thermoelectric water use reduction, and water reuse and
reclamation.” The third and final step under the Toolkit is for an entity to
select which conservation measures and incentives to employ.”

The measures mandated by the State of Texas offer insight as to how one
of the most arid states in the United States is coping with a stressed water sup-
ply.” The Texas Water Development Board (“TWDB”) instated a conserva-
tion plan checklist that requires twelve key materials of those vying for the
state’s water resources.” First, the TWDB prescribes an evaluation of the ap-
plicant’s water and wastewater system, including a water conservation utility
profile.” Second, it mandates inclusion of quantified five- and ten-year targets.”
Third, applicants must submit an implementation schedule.” Fourth, appli-
cants must consider and outline a method for tracking the implementation and

© 00N D A 010

89. Id

90. Water Conservation Plan Guidelines, U.S. ENVTL. PROT. AGENCY, 41 (1998),
http://epa.gov/watersense/docs/part2_508.pdf [hereinafter EPA Guidelines).

91. Jodi H. Sinykin & Donna L. McGee, Opportunities and Challenges for State Imple-
mentation of Water Conservation Under the Great Lakes Compact: A Report and Toolkit,
2006 MICH. ST. L. REv. 1193, 1221 (2006) [hereinafter Toolki.

92. [Id. at 1224.

93. [Id. at 1225-29.

94. Id. at 1230-31.

95.  See Samuel F. Helmle, Water Conservation Planning: Developing a Strategic Plan for
"Socially Acceptable Demand Control Programs, APPLIED RESEARCH
PROJECTS, TExAS STATE Univ. - SAN MARCcOS, 4-7 (2003),
https://digital.library.txstate.edu/bitstream/handle/10877/37 30/fulltext. pdfPsequence=1.

96.  Water Conservation Plan Guidance Checklist, TEXAS WATER DEV. BD. (2011), availa-
ble athttp://www.twdb.state.tx.us/conservation/municipal/plans [hereinafter Texas Checklisd.

97. Id.

98. Id

99. Id.
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effectiveness of the plan.” Fifth, the TWDB mandates installation of a master
meter to measure and account for the amount of water diverted from the
source of supply."”

Next, the checklist mandates universal metering program for customer
and public water usages.”™ Seventh, plans must include measures to determine
and control unaccounted-for water uses.” Eighth, a continuous leak detection
program is necessary prior to approval.” Ninth, the TWDB requires the im-
plementation of a continuing educational and informative program in regard
to water conservation.” Tenth, the TWDB requires a cost-based, non-
“promotional” water rate structure that will discourage excessive water use."
Eleventh, applicants must submit evidence of a means of implementation and
enforcement."” Finally, the TWDB calls for documentation that the regional
water-planning group for the applicant’s service area was notified of the con-
servation plan,"™

2. Canada. Canadian territories have also taken actions to cope with pro-
Jected water shortages and to proactively combat unnecessary water loss. For

. example, the Town of East Gwillimbury developed a Water and Wastewater
Conservation Strategy founded on five pillars: “(i) Protecting and enhancing
the environment; (1) providing and advocating for quality programs and ser-
vices to the community; (ii1) investing in municipal infrastructure; (iv) manag-
ing growth to ensure a sustainable community; (v) supporting a municipal or-
ganization focused on excellence.””

The Town’s cooperative conservation programs include “Water for To-
morrow,” “Sustainable Development through Leadership in Energy and Enwi-
ronmental Design Highrise Program,” “Sustainable Home Incentive Pro-
gram,” and an “Inflow and Infiltration Reduction and Prevention.”* The
Town’s water-efficient development implementation plan was the result of
collaboration between Town and regional staff, community representatives,
and expert consultants to develop a specific water conservation and inflow
infiltration reduction/prevention program for the Town." The plan also briefly
outlines incentive levels, the release of increased allocation, and sustainable
community program components.'

100. Id.
101. Id
102. rId.
103. [Id.
104. Id.
105. Id.
106. Id.
107. Id.
108. Id.
109. George Zukovs & Wayne Hunt, Town of East Gwillimbury—Water and Wastewater
Conservation Strategy, ALLIANCE FOR WATER EFFICIENCY, 2,

http://www.allianceforwaterefficiency.org/East-Gwillimbury-Water-Cons-Plan.aspx  (last visited
Dec. 6, 2012) [hereinafter Guallimbury Strategyl.

110.  Id. at 3-4.

111, Id. at4.

112. Id. at 4-8.
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Canada has also initiated conservation planning for federal government fa-
cilities."” These efforts resulted from two important policies. First, the 1987
Federal Water Policy set out a national strategy for Canada’s natural resource
management." Second, the 1990 Green Plan reaffirmed the tactics of the Fed-
eral Water Policy and recognized a need for federal government leadership in
environmental matters through the adoption of a Code of Environmental
Stewardship, which declares "the federal government will incorporate sensitivi-
ty into all aspects of its operations and practices.” According to the federal
facilities conservation plan, its purpose is twofold." First, it serves to provide
the country’s federal departments with an understanding of the opportunity for
water conservation."” Second, the planning is meant to give the same depart-
ments the information, tools, and support that are critical to the successful
implementation of water efficiency programs in their facilities.”

B. EUROPE

Both population and water resources are unevenly distributed across Eu-
rope, which creates varying degrees of water stress throughout European cities
and nations.” As a result, Furopean regions have developed different ap-
proaches to conservation in response to the stresses on their individual sys-
tems.

1. United Kingdom. U.K.-based non-governmental organization Water-
wise conducted a comprehensive study of global water conservation efforts that
highlights best practice case studies from around the world.” In particular, the
study identified metering measures in France, regulatory incentives in Sydney,
Australia, and community engagement strategies in South East Queensland,
Australia as exemplary instances of global conservation efforts.”

The UK. borough of Dacorum developed its Local Water Conservation
Plan in response to climate change, on a national level, and more local factors
such as the arid nature of the region, lack of groundwater protection and con-
ventional drainage systems."” The plan identified aims to:

113. A Water Conservation Plan for Federal Government Facilities, ENV'T CANADA,
http://www.ec.gc.ca/eau-water/default.aspPlang=En&n=9EF4554E-1 (last visited Dec. 6, 2012)
[hereinafter Government Facilities Plan.
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116. Id
117. Id
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119. European Water Resources—Qverview, EUROPEAN ENVTL. AGENCY (Feb. 18, 2008),
http://www.eea.europa.eu/themes/water/water-resources.

120.  Ensuring Water for All-Scoping Study Final Report, ENV'T AGENCY, 26-28 (March 5,
2010), http://www.waterwise.org.uk/data/resources/6/ensuringwaterforall_final_repor.pdf [here-
inafter Waterwise Stud.

121. Id

122.  Dacorum Borough Local Plan 1991-2011, DACORUM BOROUGH COUNCIL, 6-7 (July
2005), http://www.dacorum.gov.uk/PDF/Water_SPD.pd! [hereinafter Dacorum Plan].
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(1) reduce water consumption where possible; (1) ensure adequate water re-
sources are available to meet consumers’ needs by managing and meeting the
demand for water from households, agriculture, and industry; (1) sustain the
aquatic environment; (iv) manage the discharge of waste water and control
pollution; (v) replenish the chalk aquifer; and (vi} sustain the chalk stream
habitat. "™

Furthermore, it cited principles for development such as source control
and sustainable drainage systems.™ .

2. Germany. The International Water Study Group, Linderarbeitsge-
meinschaft Wasser (“LAWA?”), conducted a study to address flowing, still,
ground, and coastal water conservation in Germany.” The study identified
three fundamental objectives: the protection of surface waters and coastal wa-
ters as the natural habitats for humans, animals, and plants; the protection of
ground water as a natural life resource; and the assurance of a lasting water
supply for the population, agriculture, industry and commerce, recreation, and
fishing."

In light of unavoidable conflicts of interest, the plan identifies four polit-
cally-minded requirements for the successful implementation of water conser-
vation strategies: “(i) clear political and legal stipulations; (ii) a high standard of
technical and scientific expertise; (iii) a high level of financial and manpower
resources; and (iv) trans-media standardisation and interlinking of water con-
servation strategies with the strategies of other technical sectors of environmen-
tal politics, as well as those of other political spheres.” According to LAWA,
successful water resources management must look beyond “the traditional
water management strategies of purification and ground water development.™
Moreover, water management strategies must help forestall potential water
pollution and be implemented with prevention, rather than mere restoration,
“as the guiding principle.”

A separate German initiative, “The Stralsund Declaration on Water Con-
servation,” sets forth ten guidelines for water conservation management.” The
first step 1s to secure and re-establish the water systems as natural habitats.™
Second, it is necessary to preserve ground water in its natural state.” The third
goal is to practice preventative avoidance of substance discharge.™ Fourth, it
encourages rational handling of water in households, industry, commerce, and

128. Id at8.

124. Id. at 9-10.

125.  National Water Conservation Plan, Linderarbeitsgemeinschaft Wasser [INTL WATER
STUDY GROUP|, 2 (1996), http://www.lawa.de/documents/Gewschutzkonzept_0504_3f4.pdf
[hereinafter LA WA Plan.
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agriculture.” Fifth, it cites the development of effluent processing plants as an
important part of the process.™

The plan’s sixth step mandates establishing targets and water assessment
methods, including ongoing system monitoring.” The seventh identfied step
is to consider “catchment areas” in developing integrated ecological water sys-
tem assessment methods.” Eighth, implementing parties are encouraged to
take steps to limit the effects of traffic emissions, including improvements in
vehicle technology and infrastructure.™ Ninth, the plan recommends the de-
velopment of management principles that reduce the release of plant treat-
ment substances into the soil.”™ Finally, those employing the plan must strive to
incorporate Germany’s nationwide groundwater conservation and pollution
effect principles as major components of European water policy.”” )

C. AS1A

In 2002, the Chinese government amended its 1988 Water Law to estab-
lish a legal foundation for integrated water resource and demand manage-
ment." “The amended 2002 Water Law enshrines the principles that every-
body should have access to safe water, and that water conservation and protec-
ton are a priority.”* The Law focuses on five areas for managing the country’s
water resources: “(i) water allocation; (i) water rights and water withdrawal
permits; (iii) river basin management; (iv) water-use efficiency and conserva-
tion; and (v) protecting water resources from pollution.”"

China’s eleventh Five-Year Plan (“FYP”) for Water Resources Develop-
ment “sets specific objectives with action plans for water resource development
and management and reform.”" With respect to water resource development,
the eleventh FYP focuses on the construction of water works and technological
innovation for securing water supply and potability, enhancing flood control
and disaster mitigation, and improving conservation.” With respect to water
resource management, the FYP proposes such actions as reformation of the
management system; the establishment of a water rights trading and admin-
istration system; the introduction of quantity control and quota management; a
shift to integrated river basin management; the establishment of mechanisms
for water financing; the strengthening of water conservation in rural areas; and

T
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improvements in water pricing.” The FYP also elaborates on measures to
encourage its effective execution, including “setting up financial mechanisms,
defning authorities and responsibilities of government institutions, improving
accountability, conducting research and staff training, and enhancing public
participation in water resource management.”” ,

A number of studies dedicated to water resources management contend
that necessary government commitments, plans, and mmplementation actions
include: “establishing a rational water resource management system, setting up
[a} rational pricing mechanism, adopting water conservation technologies and
measures, facilitating the development of water efficient industries, strengthen-
ing water pollution prevention and control, and raising the public awareness
water conservation.”

D. COUNTRIES EMPLOYING INTEGRATED WATER RESOURCES
MANAGEMENT

Integrated Water Resources Management (“IWRM?”) is the process of
bringing all of the interested parties and decision-makers to the negotiating
table and guiding deliberations towards an informed understanding of optimal
water management choices.'” Ideally, the IWRM process should account for
water conservation interests as one part of the whole.” Countries across the
globe, from Africa to Canada, use this approach.”

Like transnational legal process, IWRM emphasizes a holistic approach
that extends beyond what is traditionally considered the decision-making lev-
el.'”” Further, it encourages participants to develop water management strategies
that integrate supply and demand considerations, as well as human and envi-
ronmental needs; thus, taking into account a more representative composite of
concerns than non-IWRM alone.” In theory, transnational legal processes
contemplate and represent these concerns on an even broader level by looking
to global interactions and norms in the abstract rather than relying on the actu-
al presence of affected actors in decision-making discussions.
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149.  Integrated Water Resources Management, GLOBAL WATER PARTNERSHIP TOOLBOX,
http://www.gwptoolbox.org/index.php?option=com_content&view=article&id=8&Itemid=3 (last
visited Dec. 6, 2012) [hereinafter /WRM Toolboxl.
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V. TRANSBOUNDARY LEGAL PROCESS AT LOCAL AND
INTERNATIONAL LEVELS

Waukesha’s proposed Plan credits a number of national influences that
served as models for its own conservation iniiatives.” This Part of the Article
discusses i1dentifiable features of American conservation processes and plan-
ning that likely served as templates for the Waukesha Plan. Next, this Part
explores the interplay of global approaches to conservation planning as evi-
denced by Waukesha’s resulting planning materials. Though it 1s beyond the
scope of this Article to draw direct connections between Waukesha’s pro-
posed conservation efforts and those employed by its international counter-
parts, this Part offers observations regarding the Plan’s likeness to those dis-
cussed 1n Part IIT of this Article. Finally, this Part concludes with an evaluation
of Waukesha’s planning efforts, and also includes suggestions for incorporat-
ing potentially overlooked methodologies in the event the Plan needs to be
modified in the future.

A. REGIONAL INFLUENCES: WAUKESHA’S PLAN, UP CLOSE

At first blush, Waukesha’s 176-page 2006 Plan and 367-page 2011 Sup-
plement appear to be totally comprehensive.”” However, upon closer scrutiny,
it 1s apparent the City’s application materials are less an entirely original com-
position and more of a compilation of related ideas inspired by similar condi-
tions around the country.” This genre of indirect, cross-border interaction
among. entities confronted with similar concerns—here, a need to conserve a
strained resource—illustrates the transboundary legal process. In this case, an
interplay of norms is occurring at a sub-boundary level among regional entities,
as well as at a transboundary level among international entities.””

Of the 367 pages of Supplement material, fewer than forty appear to have
been crafted completely from scratch as a direct response to the proposal re-

154, See City of Waukesha Water Division Application—Current Status, WISCONSIN DEP'T
OF NATURAL RES. (May 14, 2012),
http://dnr.wi.gov/topic/WaterUse/WaukeshaDiversionApp.htm] (explaining that the technical
review of the city’s application is not expected to be publicly available before the City of
Waukesha provides further evaluation on issues related to water supply and wastewater dis-
charge).

155.  Water Conservation & Protection Plan, WAUKESHA WATER UTILITY (2006),
http://www.ci.waukesha.wi.us/¢/document_library/get_file folderld=42481&name=DLFE-
9221.pdf; Water Conservation Plan Supplement; CITY OF WAUKESHA (2011), available ar
http://www.ci.waukesha.wi.us/¢/document_library/get_file Puuid=5890{364-~1146-46€5-980c-
b9486ecc5bbb&groupld=10113 (the supplement includes a full-text version of the former,
therefore I will refer to supplemental materials together).

156.  See generally Water Conservation & Protection Plan, WAUKESHA WATER UTILITY
(2000),
http://www.ci.waukesha.wi.us/¢/document_library/get_file?folderId=42481 &name=DLFE-
9221.pdf; Water Conservation Plan Supplement, CITY OF WAUKESHA (2011), available at
http://www.cl.waukesha.wi.us/c/document_library/get_file Puuid=58901364-1146-46e5-980c¢-
b9486eccibbb&groupld=10113.

157, See supra Part 1.
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quest.” These pages include an updated background of the City’s water con-
servation planning efforts, data on historical water use and demand forecasts, a
summary of the current system, evaluation of additional conservation and effi-
cient measures, and next steps for Waukesha to take in achieving identified
conservation goals.” The remaining 300-plus pages of the Supplement contain
a variety of exhibits, the most significant of which include examples of meth-
ods employed by a select group of U.S. regions that Waukesha may or may
not opt to draw upon when the time comes for it to implement its own conser-
vation plan.” Notably, approximately half of the City’s application, just shy of
150 pages, is dedicated to these examples.*

City officials identify the American Water Works Association (‘'AWWA")
Manual on water conservation planning as its muse.” The process embraces a
sequence of nine steps, from conducting appropriate research and establishing
conservation priorities, to setting goals, identifying and evaluating potential
conservation and efficiency measures, defining and implementing a plan of
action, and finally monitoring and evaluating progress with routine updates to
that plan of action.” Even absent explicit reference to other theories of con-
servation planning, a deconstruction of the roughly forty-page application sec-
tion reveals the Plan implicitly embraces influences of other U.S. conservation
strategies, namely those of the EPA and State of Texas." Further, the remain-
der of the supplemental materials explicitly borrows model language and strat-
egies from U.S. sources previously named in this article.” Thus, at a domestic
level, the Waukesha Plan both implicitly and expressly emulates American-
based models of water conservation from across the United States, evincing a
series of sub-boundary exchanges.

1. EPA Guidelines and Texas Recommendations. Though the Waukesha
Plan does not overtly credit either as a direct influence, the nine-step EPA
planning process and the twelve-item checklist developed by the State of Texas
are both perceptible in the City’s conservation planning materials.” Given the
open-ended nature of Waukesha’s task and EPA’s prominence in national
environmental issues, it would be surprising for any U.S. city to not utilize the
agency’s accessible selection of resources on the subject.” Thus, its ostensible
influence on the City’s Plan should come as no surprise.

158. See Water Conservation Plan Supplement, CITY OF WAUKESHA, 111, (2011), available
at  http://www.ci.waukesha.wi.us/c/document_library/get_filePuuid=5890f364-1146-46e5-980c-
b9486ecc5bbb&groupld=10113.
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of these water conservation strategies such as the use of efficiency measures and benchmarks).

165. See supra Part LB.
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visited Dec. 6, 2012) (providing an example of a national EPA partnership program that pro-
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Alternatively, it is seemingly less expected for a small city in Wisconsin to
look to a southerly neighbor for inspiration in its conservation planning pro-
cess. Although Waukesha authorities did not cite the Texas conservation-
planning checklist as a resource actually utilized by those responsible for craft-
- ing the Plan, its influence is apparent. Specifically, Waukesha’s sections on
pricing and metering appear to have ties to Texas’s guidelines.”® The guide-
lines in relevant part call for cost-based pricing that does not encourage exces-
sive use, and the implementation of a master meter to measure and account
for all water diverted from the original supply source.” With respect to pric-
ing, Waukesha identifies the development of a conservation-minded water
billing structure among its short-term goals for implementation of the Plan.”™
In regard to metering, another of the city’s short-term goals is to coordinate
public education and outreach with its Meter Change Out Program."”

2. Internal Citation to Domestic Conservation Efforts. Not only did
Woaukesha apparently draw upon national norms in dewvising its diversion ap-
plication, it also explicitly referenced other U.S. jurisdictions as potential mod-
els to ensure successful implementation of its Plan. As Part I of this Article
discussed, the materials accompanying the base application include a sampling
of model language and practices from all parts of the country: Arizona, Cali-
fornia, Colorado, Florida, Illinois, Massachusetts, Minnesota, New Mexico,
North Carolina, Texas, Washington, and Wisconsin.™ _

The presence of these references renders it indisputable that those re-
sponsible for mapping out Waukesha’s conservation efforts relied on conver-
sations that took place in the aforementioned states. By borrowing facets of
other regions’ plans it considered to be exemplary, Waukesha projected ac-
ceptance of the conservation norms embraced by those other localities. Fur-
ther, its actions added to the conversation about conservation in that the pro-
cess through which Waukesha narrowed its focus from all potential models to
a mere handful is a direct reflection of how international standards continue to
evolve, and how those standards are influencing conservation efforts at a do-
mestic level.”

B. REFLECTIONS ON INTERNATIONAL ASPECTS

As stated earlier, though it is beyond the scope of this Article to draw con-
clusions on any direct influence of international conservation schemes, it is
worth noting the similarities between the conservation measures embraced by
‘Waukesha and those employed around the globe.

vides water management resources to local markets across the country with the purpose of
encouraging the use of efficient products and practices).
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1. Goal of Decreased Consumption. The goal of decreased consumption
1s a prevalent theme in the conservation efforts of every country previously
discussed.” This is not surprising when one considers the increasing threat of
water scarcity and the impact of freshwater shortages at an international level, if
and when the world’s demand exceeds its supply.” Thus, this universal at-
tempt to decrease consumption appears to be an international norm that has
been collectively embraced by local markets across the globe.”

2. Regulatory Incentives. Australia, Canada, and the United States each
employ regulatory incentive programs as a means of achieving conservation
ends.” Likewise, Waukesha identifies the development and implementation
of incentive programs as part of its short-term goals.™ Though the City incor-
porated model language and program ideas only from U.S. states in devising
its Plan, those states—which include Arizona, California, Colorado, Florida,
Massachusetts, and Washington—could have been influenced by international
norms in their own planning processes, thus continuing the cycle.”

8. Community Involvement and Public Awareness. Like regulatory incen-
tives, community involvement and public awareness efforts serve to engage the
public and engender participation from those who might otherwise sit on the
figurative sideline."™ Many countries, including Germany, the United King-
dom, the United States, Canada, and other IWRM locales emphasize the im-
portance of community involvement and public awareness in crafting their
respective conservation plans.™

4. Ongoing System Monitoring. Each of the localities discussed in Part 1T
of this Article reference ongoing system monitoring as an integral part of
achieving 1dentified conservation measures.”™ Thus, in spite of geographical
differences, each locality has embraced continual assessment and improve-
ment as integral to successful water conservation.™ Following in suit, the City
of Waukesha has stated that it will monitor, evaluate, and revise its conserva-
tion program as needed as the eleventh and final step in its Plan for imple-
mentation.™

" 4. Pricing. Conservation efforts in China disclose pricing improvements as
a target area for reform in its current system, specifically the adoption of ra-

174.  See supra Part I1LA.1 (overviewing the different plans for each country).

175.  See Schneider, supranote 1.

176.  See supra Part I111.
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3-5; EPA Guidelines, supranote 90; Texas Checklist, supra note 96.

178.  Plan, supranote 20, at 22.
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tional pricing models.™ Likewise, Waukesha proffers a plan to implement a
pricing structure that encourages water conservation.™

6. Metering. UK-based Waterwise’s study on best practices from around
the globe complimented French metering programs on their effectiveness.™ As
discussed above, Waukesha makes reference to a Meter Change Out Program
in its conservation planning materials, which it believes will aid in increasing
the efficiency of its water usage.™

C. WAUKESHA STANDING ALONE: A PORTRAIT OF THE CITY’S PLAN

Waukesha’s conservation measures offer a glimpse into policies and pro-
cedures other countries are embracing and employing in response to water
supply issues. Still, select departures from global approaches discussed in Part
III of this Article could shed light on potential areas where Waukesha’s Plan
could be modified if the approval process requires such modificattons in the
future. Waukesha’s Plan does not address the following issues, but could and
should in the future, as the City faces these issues.

1. Pollution and Emissions Considerations. Though the Plan cites an initi-
ative to protect source water areas against pollution, the City does not refer-
ence any specific objectives to accomplish this goal.” Both Germany and Chi-
na take pollution and emissions into account when formulating their respective
conservation plans.” Such considerations shift the focus from preventative
measures regarding the use of water supply to unintended consequences of
pollutants and emissions potentially harming that supply. In doing so, the
countries equip themselves with a tool to combat water scarcity from a differ-
ent angle than their global counterparts. Their counterparts focus exclusively
on managing the water itself, rather than dealing with inadvertent environmen-
tal factors that may negatively impact the already limited water supply.”

2. Political Emphasis. Unlike countries where politics play a silent but
dominant role in water planning, Germany gives voice to this force by making
explicit reference to the role of politics in the water conservation process.™
Specifically, Germany’s documents cite a need for clear legal and politcal
stipulations, alongside efforts of trans-media standardization, in order to avoid
conflicts of interest and successfully implement its conservation planning
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3. Natural Disaster Precautions. China’s conservation planning strategies
allude to precautions in the event of natural disaster, namely flood control and
disaster mitigation.” Perhaps the risk of natural disaster is less concrete for
Waukesha and the other locations discussed herein than it is for China.
Though it appears this type of planning has yet to permeate water conservation
methodology at an international level, consideration of unforeseeable natural
disaster is one major conservation-related tactic emanating from China.” Only
those intimately familiar with Waukesha’s unique situation can decide whether
to add to or dismiss the discussion on precautionary measures because the
risks associated with a natural disaster are by nature location-specific.

4. Integrated Water Resource Management (IWRM) Approach. The ho-
lisic IWRM approach enables interested parties from various parts of society
to interact and partake in the formulation of that society’s conservation ef-
forts.” Alternatively, the comparatively horizontal processes that other coun-
tries employ do not necessarily afford affected actors at the non-decision-
making end of the spectrum the authority to directly contribute to the planning
process.” It is true that the Great Lakes Compact in general and Waukesha
Plan in particular do call for public comment periods, thus providing a chance
for members of the public to critique the Plan’s content.” Nonetheless, those
in positions of authority reserve a right to determine the bulk of the research
and development phase, and therefore, the majority of the Plan arguably lacks
open, multi-level interactions among various community actors."

J. Consideration of Agricultural Water Use. Waukesha’s conservation
planning documents consider only commercial and industrial sector use and
do not take agricultural water use into consideration.™ Alternatively, several
countries—including Germany and the United Kingdom—opt to reference
agricultural water use in their planning processes.” No doubt the prevalence of
agriculture in a region’s culture and economy will influence whether the region
feels a prerogative to include such conditions. However, as a practical matter,
agricultural uses comprise upwards of seventy percent of global water use pat-
terns.” Regardless of whether a local market rises and falls with the state of its
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agricultural economy, 1t can still add its voice to norms regarding agricultural
water conservation, an issue with global implicaions. Waukesha might consid-
er self-selecting as one of these conversation-starters.

Generally speaking, the international community employs several strate-
gies that could be of use to Waukesha later in the approval process.™ For in-
stance, to enhance the effectiveness of its conservation efforts, the City could
explore preventative measures on pollution and emissions that threaten its
water supply. It might also consider including precautionary measures against
natural disasters so as to address another potential threat to its water base. Fi-
nally, because agricultural conservation measures constitute such an enormous
segment of international water use, Waukesha should also contemplate incor-
porating such measures into its planning efforts.

VI. CONCLUSION

In devising a conservation plan, the City of Waukesha partook in a trans-
boundary discussion on the standards of water conservation, which adds yet
another layer to environmental norins permeating societies at an international
level. Transnational legal process does not place an emphasis on the destina-
tion to which the path ultimately leads; instead, it focuses on steps one takes in
arriving there. The selection of steps reveals much more about the projections,
acceptance, and internalization of norms in a given area than the end result
standing alone. Thus, each of the challenges that Waukesha encountered as it
developed its conservation strategy—{rom those it contemplated using during
its brainstorming process to those it ultimately used in formulating its Plan—
offers insight into the state of international water conservation norms at the
time the City was devising its Plan.

Perhaps Waukesha’s Plan 1s not doing as much work as it could, and the
City should have narrowed its focus from the beginning to ensure successful
implementation. On the other hand, the City might be better off in the long
run precisely because it opted to keep its options open from the beginning. To
offer a prediction on the potential success of the Waukesha Plan is beyond the
scope of this Article and will soon be in the hands of the governing body of the
Great Lakes Compact.” That said, the City’s contribution to the global con-
versation on water conservation should receive recognition for the role it has
played and will continue to play in a greater transnational legal process.

Ultmately, this process reflects the key concept that every conversation
planning process matters, as each exchange has a unique opportunity to shape
international standards in a distinctive way. International conversations regard-
ing death penalty jurisprudence played a role in the eventual abolition of death
sentences for offenders with intellectual disabilities in the United States.™
Likewise, the international conversations regarding water conservation practic-
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es have played a role in shaping Waukesha’s proposed water conservation
Plan as the City is the first applicant for an out-of-basin diversion from the
Great Lakes under the Great Lakes Compact. While those privy to the Com-
pact have yet to weigh in with their assessment of the Plan’s conservation
measures, for now-as freshwater supply issues continue to make their way
onto international agendas—Waukesha’s Plan will contribute to future discus-
sions on best practices and water conservation.
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