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EDITOR'S NOTE

As this issue goes to print in December, I pause to reflect on the many
changes the Water Law Review has experienced in 2012, and look optimisti-
cally toward a bright 2013 for the publication, its staff, and its supporters.

Above all else, the success of this publication depends on the dedication
of its people. In 2012, the Water Law Review accepted the resignation of
Dave Phillips, retiring Executive Director of the Rocky Mountain Mineral Law
Foundation, from its professional Advisory Board. A grant from the Rocky
Mountain Mineral Law Foundation was instrumental to the establishment of
the Water Law Review in 1997 and Mr. Phillips was a founding member of
the Advisory Board. The Water Law Review is appreciative of the continuing
support it receives from the Foundation and wishes Mr. Phillips well in his
next endeavors. We are pleased to announce that Jason Turner, Associate
Counsel to the Colorado River Water Conservation District (and a former
editor of the Water Law Review) joined the Advisory Board this fall. Mr.
Turner's West Slope perspective and experience with the publication as a law
student make him an extremely valuable addition to the Board and we look
forward to a long and enjoyable relationship.

In 2012, Professor Tom I. Romero, II accepted the role of faculty advisor
to the Water Law Review following the retirement of Professor Rock W.
Pring. A true giant in the environmental and natural resources fields of law,
Professor Pring enthusiastically served the Water Law Review and the entire
University of Denver Sturm College of Law student community for many
years and we bid him a very fond farewell. Professor Romero will ably fill his
shoes and brings new life and guidance to the publication as it enters the digital
age.

Like all things water law, the Water Law Review has recognized the need
to adapt to a rapidly changing future. This fall, we initiated the "soft" launch of
our new online presence (www.duwaterlawreview.com). There, you will find
many of our traditional print pieces like Court Reports, Book Notes, and Con-
ference Reports, along with abstracts of forthcoming articles and purely digital
content like water news and student opinion pieces. We hope our new digital
presence will help us stay at the cutting edge of water law and serve as a forum
for the exchange of important issues and ideas. To that end, we heartily invite
our readers to submit guest-written pieces and commentary on our own pieces.

Last, I would be remiss to not encourage you to read the five excellent ar-
ticles contained in this issue. First, there is Water, Oil, and Gas: A Legal and
TechnicalFramework, by Kent Holsinger, Esq. and Peter Lemke, P.E., which
explores the treatment of produced water from oil and gas operations from
both the legal and engineering perspectives. Second, there is Professor Charles
W. Howe's article, Reconcing Water Law and Economic Eliciency in Colo-
rado Water Admnisration, which explores the ways in which Colorado water
administration can both serve and impede the efficient functioning of water
markets. You will then find The Public Trust Doctrine: What it is, Where it
Came From, and Why Colorado Does Not (and Should Not) Have One by
Stephen H. Leonhardt, Esq. and Jessica J. Spuhler, Esq., which traces the



history of the public trust doctrine through the present day, with a thorough
analysis of recent proposed public trust initiatives in Colorado.

There are also two exciting pieces from the Great Lakes Region, Opening
de.Floodgates and Drainig te Great Lakes One Bottle at a Thne: How Pi-
vatizng Water Resources Threatens the Great Lakes by Professor Rhonda L.
Ross and Inteipreting Water Conservation Standards i Waukesha, Wiscon-
sin: A Local Internaliation of International Nonns? by Sarah E. Sharp. Both
pieces explore the Great Lakes Compact from local perspectives and give in-
sight into how the region is addressing many new issues related to water appor-
tionment and conservation.

Our most recent publication and the many changes initiated during the
last year reflect the on-going mission of the Water Law Retiew to provide a
unique, high quality forum for sharing ideas, information, and legal as well as
policy analyses concerning water law issues. Much of our success is dependent
upon you, our readers, and we will continue to meet the standards of excel-
lence and usefulness that are expected of us.

With that, I leave you with the wish that your own 2012 was a wonderful
and fruitful year, and that your 2013 looks as bright as ours does here at the
Water Law Review. Thank you for your support of our publication and happy
reading!

Alison PolitAltaras
Editor-in-Chief
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WATERIAWREVIEW

I. INTRODUCTION

The economic impact of oil and gas operations is tremendous. In 2011,
oil and gas generated nearly 10% of all new jobs in the United States.' The
University of Colorado Leeds School of Business reported $3.1 billion in di-
rect labor income-supporting over 107,000 jobs and $32 billion of economic
activity-from oil and gas in Colorado.! Remarkable technologies are breathing
new life into old oil and gas fields. With hydraulic fracturing and directional
drilling, the Rocky Mountain West could produce as much oil and natural gas
as the United States currently imports from countries like Saudi Arabia and
Venezuela.' But hydraulic fracturing requires water. Both the source water
used for the process and the water produced subsequent to drilling are heavily
regulated under various state and federal laws.

Water demands for hydraulic fracturing are less than a proverbial drop in
the bucket. According to the Colorado Department of Natural Resources,
water required for hydraulic fracturing will be less than 20,000 acre-feet annu-
ally for the next several years.' This amounts to less than one tenth of one per-
cent of Colorado's annual water use.' By comparison, releases for environ-
mental purposes at a single Colorado reservoir (the Aspinall Unit) exceeded
35,000 acre-feet last year in 2011.' And the Platte River Recovery Implementa-
tion Program requires Colorado, Wyoming, and Nebraska to provide 130,000
to 150,000 acre-feet per year for the federally listed least turn, pallid sturgeon,
and piping plover.'

Many water professionals may not realize severance taxes from oil and gas
help fund water projects throughout Colorado. Industry contributes over $600
million of severance taxes and annual ad valorem taxes to state and local gov-
ernments.' These taxes help finance water projects through the Colorado Wa-
ter Conservation Board's ("CWCB") construction loan program.' By statute,

1. Nick Snow, Oil, gas created 9% of new US.jobs mn 2011, WEF repolt notes, OIL &
GAS J., http://www.ogj.coim/articles/2012/03/oil-gas-created-9-of-new-us-jobs-in-201 1-wef-report-
notes.htnl (last visited Dec. 14, 2012).

2. RICHARD WOBBEKIND ET AL., ASSESSMENT OF OIL AND GAS INDUSTRY EcONOMIC
AND FISCAL IMPACrS IN COLORADO IN 2010 21 (Dec. 2011) available at
http://www.coga.org/pdf studies/cu econbenefits.pdf.

3. W. ENERGY ALLIANCE, THE BLUEPRINT FOR WESTERN ENERGY PROSPERITY 6 (July 8,
2011) available at http://westernenergyalliance.org/wp-content/uploads/2011/07/Blueprint-for-
Western-Energy-Prosperity.pdf.

4. COLO. Div. OF WATER RES., COLO. WATER CONSERVATION BD. & COLO. OIL & GAS
CONSERVATION COMM'N, PROJECrED WATER DEMANDS FOR HYDRAULIC FRACrURING IN
COLORADO DURING THE PERIOD FROM 2010 THROUGH 2012 at 4,
http://cogcc.state.co.us/Lbrary/OilandGasWaterSourcesFactSheet.pdf.

5. Id.
6. U.S. BUREAU OF RECLAMATION, ASPINALL OPERATIONS MEETING MATERIALS (Aug.

18, 2011) http://www.usbr.gov/uc/wcao/water/rsvrs/mtgs/pdfs/archives/ho201 _08.pdf.
7. Water Plan, THE PLATTE RIVER RECOVERY IMPLEMENTATION PROGRAM,

https://platteriverprogram.org/AboutPRRIP/Pages/WaterPlan.aspx (last visited Dec. 14, 2012).
8. Wobbekind supra note 2.
9. CoLo. REV. STAT. § 37-60-121 etseq. (2012).
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WATER, OIL, AND GAS

the first priority for those funds is putting Colorado's compact waters to bene-
ficial use.'" Other priorities include repair and rehabilitation of existing water
storage and delivery systems, maintenance, satellite monitoring, management,
and studies." Severance taxes also support Colorado's Species Conservation
Trust Fund, which helps provide Endangered Species Act compliance for
water right owners around the state."

This Article discusses the integration of oil and gas into the western water
law system as well as the legal and technical framework related to water pro-
duced from oil and gas operations in Colorado.

II. TECHNICAL ASPECTS OF PRODUCED WATER MANAGEMENT
AND TREATMENT

Exploration and production of energy resources like oil and gas are inex-
tricably linked with technical challenges relating to water. Freshwater sources
required to start a well and begin production ("source water") may be in short
supply or may require treatment prior to use." On the other end of develop-
ment, the flow of produced water from production wells may require treat-
ment prior to reuse, discharge, or disposal." This section first provides an
overview of production methods. Second, it explains the water issues related to
various production methods. Third, it explains how the Clean Water Act and
Safe Drinking Water Act govern these water issues. Last, it describes water
management and treatment alternatives required by law in the state of Colora-
do, and includes cost estimates for their implementation.

A. OVERVIEW OF PRODUCTION METHODS

Oil and gas production is a multi-step process and involves the use of wa-
ter at every step. The first step is exploration. During the exploration phase,
geologists perform extensive surveys of a potential formation, including drilling
test wells." Second, producers drill a vertical well into the target formation.
Water is required to facilitate the drilling process." For conventional produc-
tion, after the initial well is drilled and cased, oil or gas can flow up the well

10. COLO. REV. STAT. § 37-60-121(1)(b)(I) (2012).
11. Id at (b) (II).
12. COLO. REv. STAT. § 37-60-122.2 etseq. (2012).
13. Bruce Finley, Frakng of Wells Puts Big Demand on Colorado Water, THE DENVER

PosT, Nov. 23, 2011, http://www.denverpost.com/news/ci_19395984.
14. Conversion of Oil Field Produced Brine to Fresh Wate; GLOBAL PETROLEUM

RESEARCH INST.,
http://www.pe.tanu.edu/gpri-new/hone/BrineDesal/BasicProdWaterMgnnt.htm (last visited
Oct. 6, 2012).

15. Natural Gas-From Wellhead to Buner Ti: Exploration, NATURALGAS.ORG,
http://www.naturaigas.org/naturalgas/exploration.asp (last visited Oct. 6, 2012).

16. Dn75ng: Dilhng Ahead, OCCUPATIONAL HEALTH AND SAFETY ADMIN.,
http://wwwv.osha.gov/SLTC/etools/oilandgas/drilling/drilling-ahead.htnl (last visited Oct. 6,
2012).
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shaft and little else is required." Unconventional production requires more
complicated techniques. For example, in coalbed methane ("CBM") extrac-
tion, a coal seam must be completely dewatered before production can occur,
which results in the extraction of large quantities of "produced water."'" With
other forms of production like hydraulic fracturing ("fraccing"), producers may
need to drill horizontal wells and inject fluid (mostly water) at high pressure to
create micro-fractures, allowing oil or gas to flow freely to the production well."
As conventional and non-CBM unconventional wells approach the end of
their life spans, the wells start to produce significantly less quantities of oil and
gas and increasing amounts of water." This produced water is highly regulated
and must be dealt with in very specific ways.

On a macro scale, economics and an emphasis on energy independence
have led to an increase in production activity from unconventional resources
in the United States." Geographically, unconventional resources are wide-
spread, from the Rocky Mountain West to North Dakota, Texas, and the
northeast United States." The abundance or scarcity of surface water and
groundwater, competing demand for that water, and a variety of state and local
regulations across diverse regions all play into the technical challenges associ-
ated with the management and treatment of produced water.

It is important to note that water issues in oil and gas exploration and pro-
duction are highly site-specific. There is no typical characterization for pro-
duced water. The water quality characteristics can vary greatly within a produc-
tion basin or even within a production-well field." Nor is there a single most
economically or technically effective process for treating produced water."
Produced water characterization before treatment (influent) and quality re-
quirements for water in its post-treatment disposition (effluent) are the key
drivers in the water management/treatment decision-making process.'

17. U.S. DEPT. OF ENERGY, OFFICE OF FOSSIL ENERGY & NAT'L ENERGY TECH. LAB.,
MODERN SHALE GAS DEVELOPMENT IN THE UNITED STATES: A PRIMER 15 (2009), avaiable at
http://www.ned.doe.gov/technologies/oil-gas/publications/epreports/shale-gas_primer2009.pdf.

18. Id.
19. THOMAS H. ZIMMERMAN ET AL., NAT'L PETROLEUM COUNCIL, Topic PAPER #19:

CONVENTIONAL OIL AND GAS (INCLUDING ARCTIC AND ENHANCED OIL RECOVERY) 9-10
(2007), amailable at http://www.npc.org/studytopic-papers/19-ttg-conventional-og.pdf; Water
Use, ENERGY FROM SHALE.ORG, http://www.energyfromshale.org/-fracturing-water-supply (last
visited Oct. 6, 2012).

20. OH and Gas Production Wastes, U.S. ENvTL. PROT. AGENCY,
http://www.epa.gov/rpdweb00/tenornVoilandgas.html (last updated Aug. 30, 2012).

21. David Ropeik, Cultul Problems which Prevent rogress in the Fracking Debate, OIL
PRICE.COM, (Aug. 7, 2012, 9:59 PM), http://oilprice.com/Energy/Energy-General/Cultural-
Problems-which-Prevent-Progress-in-the-Debate.html.

22. Coa/bed Methane Fields, Lower 48 States Map, U.S. ENERGY INFO. ADMIN.,
http://www.eia.gov/oil-gas/rpd/coalbed-gas.pdf (last updated April 8, 2009).

23. David Alleman, Treatment of Shale Gas Produced Water for Discharge at Technical
Workshops for the Hydraulic Fracturing Study: Water Resources Management 3, 7 (March 29-
30, 2011) available athttp://www.epa.gov/hfstudy/17_Alleman_-_ProducedWater_508.pdf.

24. Id. at 3-6.
25. Id. at 23.
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On the broadest level, oil and gas production methods are either conven-
tional or unconventional. Conventional production refers to resources that are
relatively easy to develop. This type of production often occurs in highly per-
meable formations like limestone or dolomite formations with interconnected
pore spaces." Drilling into a conventional oil or gas reservoir will result in the
relatively free flow of product to the surface." In contrast, resources that are
more tighdy bound in the formation, requiring additional steps beyond simply
drilling vertical wells, define unconventional production." Examples of uncon-
ventional resources include low permeability formations that have to be frac-
tured to allow production flow, or CMB, which is typically bound in coal
seams near the presence of groundwater."

1. Conventional Production

Early in conventional production, the resource-bearing formations allow
for the relatively free flow of the resource to the production well." As the read-
ily recoverable resource becomes increasingly difficult to access, enhanced oil
recovery ("EOR") techniques may be required for continued production.'
EOR methods include chemical flooding, miscible displacement, and thermal
recovery, pressurization, steam flooding or hot water flooding."

2. Unconventional Production

Resource-bearing formations that cannot be economically exploited
through conventional methods require the use of unconventional production
techniques." Tight shale formations and coal beds are examples of unconven-
tional resources." The label "unconventional production" applies to the re-
source formation rather than just the individual well." Unconventional produc-
tion techniques are not necessarily innovative or new. For example, unconven-
tional production in tight shales may utilize hydraulic fracturing, a technique
that dates back to the 1960s."

26. U.S. DEPr. OF ENERGY, OFFICE OF FossiL ENERGY & NAT'L ENERGY TECH. LAB.,
supra note 17, at 15.

27. Id.
28. Id.
29. Id.
30. Id.
31. ZIMMERMAN, supra note 19, at 2-3.
32. Id. at 3.
33. U.S. DEP. OF ENERGY, OFFICE OF FossIL ENERGY & NAT'L ENERGY TECH. LAB.,

supra note 17, at 15.
34. Id at ES-1, 15.
35. Id at 15.
36. Scott Suttell, FRackjog Has Been Around Longer Than You Mjight ThMi, CRAIN'S

CLEVELAND Bus. ENERGY BLOG, February 14, 2012,
http://iwy.crainscleveland.corn/article/20120214/BLOGSO3/120219920/0/SEARCH.

Issue 1I 5



WATER LA WREVIEW

Fraccing can involve both vertical and horizontal drilling into formations
situated thousands of feet below surface." The primary advantage of horizontal
drilling is the ability to reach a greater area of the formation from a single sur-
face well location, in companson to the multiple vertical wells required to
achieve the same areal coverage." This means that with horizontal drilling,
there is minimal surface impact and maximum production from a single well.
The vertical portion of the horizontal well is cased and cemented in order to
isolate the producing formation from contact with other formations." There-
fore, horizontal drilling and effective well casings cause more gas and/or oil to
reach the surface while protecting groundwater resources from contamination
by fraccing fluid, gas, or produced water."

In areas where groundwater is relied upon for potable or other beneficial
uses, the groundwater formation is typically found at a depth of no more than
several hundred feet, while the gas-bearing shale formation may be at a depth
of over seven thousand feet." This means a properly executed well casing and
cementing will provide minimal probability for contamination of the ground-
water resource by fraccing fluid or produced gas." See Figure 1 below for a
visual representation of the casing and depth of a horizontal well, and isolation
of the gas bearing formation from drinking water aquifer resources.

37. What iA Fracking?, RIGANO LLC, http://riganollc.com/what-is-hydraulic-fracturing/ (last
visited Oct. 6, 2012).

38. ZIMMERMAN, supra note 19, at 22.
39. U.S. DEPT. OF ENERGY, OFFICE OF FOSSIL ENERGY & NAT'L ENERGY TECH. LAB.,

supra note 17 at ES-3.
40. Id. at 52.
41. Id. at 52, 54.
42. Id. at 53.
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EXIHIBIT 30: CASING ZONES AND CEMENT PROGRAMS

Confdcor Casing
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Production Casing

\/ Production Tubirg

Figure 1: Casing Zones and Cement Programs

Notice the multiple casings required through the drinking water aquifer.
The fraccing process follows horizontal drilling." Fraccing creates micro-

fissures in the producing formation." Fraccing fluid is over ninety-eight percent
water," and includes sand, which acts as a "proppant" to hold the micro-
fissures open after the fraccing process is complete, and allows for maximum
gas flow." In addition to sand, a completed frac requires multiple injections
with a variety of chemistries (for example, high viscosity to carry the sand, low
viscosity to release the sand, friction reducers, corrosion preventers, and bio-
cides)." Completion of a single frac can require between five hundred thou-

43. Id. at 52.
44. Id. at 58.
45. Id. at 56.
46. Id. at 61.
47. Frac Sand in Wisconsin (Factsheet 0), Wis. GEOLOGICAL AND NATURAL HisTORY

STUDY, 1, 2 (2012) availableathttp://wisconsingeologicalsurvey.org/pdfs/frac-sandI-factsheet.pdf.
48. Water-Related Issues Associated with Gas Producdon i the Marcellus Shale, URS

CORP., 2-2 to 2-5 (March 25, 2011) available at http://www.nyserda.nv.gov/
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sand and five million gallons of water." This is largely a one-time use, with fifty
to ninety percent of the injected fluid remaining below ground. Between ten
and forty percent of the flowback that returns up the wellbore after fraccing is
frac fluid." The majority of this flowback occurs in the first several weeks after
production begins." However, produced water may continue to flow through-
out the productive life of the well." In total, fraccing water constitutes a
miniscule percentage of the Colorado's total water use; and oil and gas devel-
opment accounts for just one tenth of one percent of the total water use in the
state.

3. Coalbed Methane

CBM resources typically do not require the use of hydraulic fracturing or
horizontal drilling to optimize gas production." Coal beds are shallower for-
mations, relative to tight shales, so they are closer to groundwater formations
and water wells and are relatively porous and naturally fractured." CBM is
considered an unconventional resource because the coal is both the source
and storage reservoir for the gas." Because the gas is often held in coal seams
by the presence of water, " dewatering of a CBM formation is necessary to
allow for gas flow." And because of its relatively shallow depths, the produced
water from CBM development can be of good quality, even very near potable
standards." The primary issue related to CBM production may be finding a

Publications/NYSERDA-General-Reports//melia/Files/Publications/NYSERDA/ng/urs-
report-1 1-3-25.ashx.

49. Id. at 3-1.
50. Radisav D. Vidic, Sustainable Water Management for Marcellus Shale Development,

University of Pittsburgh: Civil and Environmental Engineering, 9 (available at
http://www.temple.edu/environment/NRDP-pics/shale/presentations TUsurnmit/Vidic-
Temple-2010.pdf.

51. Id.
52. Id.
53. Mark Harden, Fracking L Colorado uses a cilv's wotlh of witer: entlro report savs,

DENVER BUS. J., June 20. 2012, http://www.bizjournals.com/denver/news/2012/06/20/-in-
colorado-uses-a-citys.html?page=all.

54. About "Coal Bed Methane," WEST VIRGINIA SURFACE OWNERS' RIGHTS ORG.,
http://wwxw.wvsoro.org/resources/coal-bed_methane.html (last visited Oct. 6, 2012).

55. Id.
56. Natural Gas and Coalbed Methane, ALBERTA CANADA (July 25, 2012, 1:41 AM),

http://www.albertacanada.com/business/industries/og-natural-gas-and-coal-be(d-methane.aspx;
Joseph Michael Evers, Coalbed Methane, INTERMOUNTAIN OIL AND GAS BMP PROJECT,
http://www.oilandgasbmps.org/resources/cbm.php.

57. Id.
58. Don Warlick, Gas Shale and CBMDevelopment in North America, OIL AND GAS FIN.

J., Nov. 1, 2006, http://www.ogj.comi/articles/print/volume-3/issue-11/features/gas-shale-and-
cbm-development-in-north-america.htnl.

59. Water Produced with Coal-Bed Methane, USGS, available at http://pubs.usgs.gov/fs/fs-
0156-00/fs-0156-0O.pdf (last visited Oct. 6, 2012).
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use or disposal method for the water produced during dewatering of the for-
mation and dealing with affected landowners."

B. WATER QUALITY ISSUES AND RELATED PRECAUTIONS

1. Water Quality Risks

There are a variety of pathways that could potentially result in adverse im-
pacts to surface or groundwater quality as a result of oil and gas production.
Wells that are improperly cased or cemented in shallow aquifer zones could
provide a contamination route for oil, gas, or production fluids to reach drink-
ing water wells.' Surface impoundments that are frequently used to temporari-
ly store produced water near drilling pads prior to reuse or disposal could
allow for contamination of shallow aquifers if leaks develop in liner materials."'
Moreover, breaching or overtopping of surface impoundments may result in
the release of produced water or drilling fluids into the surrounding environ-
ient."' Fencing and bird repellant devices are frequently used, but even when
properly maintained and contained, surface impoundments can present envi-
ronmental risks to wildlife."

In a produced water treatment scenario, unexpected changes in the treat-
ient process may result in the release of inadequately treated effluent."' Spikes
in contaminant loads or surges in flow are potential causes of process excur-
sions. Failures of treatment.process equipment or controls could also result in
release of inadequately treated effluent."'

In an evaporation pond disposal scenario, the risks to groundwater, envi-
ronmental release, and wildlife exposure are similar to those described for well
pad surface impoundments."' Deep injection well disposal also presents risks

60. See generally Vance v. Wolfe, 205 P.3d 1165 (Colo. 2009) (holding that produced
water from CBM extraction is subject to the Water Right Determination and Administration
Act of 1969 and the Colorado Ground Water Management Act).

61. TEX. CTR. FOR POLICY STUDIES, TEx. ENVrL. ALMANAC, GROUNDWATER AQulERS
ch. 2 at 7 (1st ed. 1995), available athttp://texa.scenter.org/aimanac/txenvalmanac.html.

62. REsPONSIBLE DRILLING ALLIANCE, Freshitler Inpoundnent Leaked 17owback: Er-
ccipts fiom Fle Review of 7/2/12 of Pioem>n Pad S Penmit #117-21148,
http://responsibledrillingalliance.org/index.php/education/water-quality.

63. Rebecca Hammer and Jeanne VanBriesen, In Fackmg's Wake: New Rules are Need-
ed to Protect our Healdh and Enjwhomnent fiom Contanlnated Wastewater, NDRC
DOCUMENT 1, 57 (May 2012), http://www.nrdc.oirg/energy/files/-Wastewater-FullReport.pdf.

64. See, e.g., Bird Control Radar Systems, DETECT, http://www.detect-inc.com/other.htinl
(last visited Oct. 2, 2012).

65. Dave Alleman, ALL Consulting, LLC, Treatment of Shale Gas Produced Water for
Discharge 18 (Mar. 29-30, 2011), http://www.epa.gov/hfstudy/17_Alleman_-
_ProducedWater_508.pdf.

66. Id. at 12.
67. Produced Water Management Technology Descripdons Fact Sheet - Evaporadon, THE

ENERGY LAB: WHERE ENERGY CHALLENGES CONVERGE AND ENERGY SOLUTIONs EMERGE,
http://wmy.ned.doe.gov/technologies/pwis/techdesc/evap/index.html (last visited Oct. 4,
2012).
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of contamination due to well failure or surface spill." When produced water is
hauled by tanker truck from a production site to a distant disposal site, as is
common in the Marcellus shale fonnation, transportation hazards may also
pose environmental risks." These risks include traffic accidents, leaks, spills
associated with loading and unloading the tankers, and the resulting impacts
on human health or the environment." Along with environmental risks are the
"nuisances" of truck traffic such as noise, traffic congestion, and dust kicked
up on unpaved roads." A 5,000,000-gallon frac could require transport of 500
to 1,000 truckloads of water."

All of the environmental release scenarios just described would only occur
due to a failure of industry standards and regulations. As noted above, the
production and disposal wells are cased and cemented to provide an isolation
barrier between the well and any aquifers that the well passes through." For
pond leakage to reach groundwater would usually require the simultaneous
failures of a double liner system and leak detection instrumentation." Pond
overflow would only occur where a storm overfilled the pond in excess of its
capacity." Produced water treatment systems normally include an influent
equalization basin to buffer the treatment process from influent "spikes," and
real-time monitoring of critical-process control parameters, allowing system
operators to take corrective actions."

2. Federal and State Laws Regulating Water Quality

Both federal and state laws govern water quality issues associated with
produced water. The federal regulatory scheme includes the Clean Water Act
("CWA") and Safe Drinking Water Act ("SDWA").

68. U.S. DEPT. OF ENERGY, OFFICE OF FOSSIL ENERGY & NAT'L ENERGY TECH. LAB.,
supra note 17 at 53-54.

69. Id. at 49.
70. Id.
71. Id.
72. Kristian Boose, Elect of Marcellus dn7hnig on West Vkigina' fisheries could

be profound, PROTECTING OUR WATERS (Feb. 23, 2011),
http://protectingounaters.wordpress.com/2011/02/23/effect-of-marcellus-drilling-on-west-
virginia-lisheries-could-be-profound/.

73. Coal bed methane extraction, DART ENERGY IN SCOTLAND,
http://ww.dartenergyscodand.com/coal-bed-methane-process.htin (last visited Oct. 4 2012).

74. COLO. OIL AND GAS CONSERVATION COMM'N, RULE 904 PIT LINING REQUIREMENTS
AND SPECIFICATIONS, avai7able at http://cogcc.state.co.us/Announcements/Rule904.pdf (requir-
ing that evaporation impoundments be lined where there is a potential to impact an area deter-
mined to be environmentally sensitive for water quality).

75. See Thomas Swartz, Hydrauhi Fractuwing: Riyks and Risk Management, 26 NATURAL
RES. & ENv'T, no. 2, Fall 2011 at 31, 30, avilable at http://usa.marsh.com/
NewsInsights/ThoughtLeadership/Aricles/ID/12717/Hydraulic-Fracturing-Risks-and-Risk-
Management.aspx.

76. See Ramesh K. Goel et a., Flow Equahzation and Neutralization, in PHYSIOCHEMICAL
TREATMENT PROCESSES, 21-22, 31 (Lawence K. Wang, Yung-Tse Hung & Nazih K. Shammas
eds., 2005), aiailable at http://www.google.coim/searchclient-safari&rls-
en&q-Produced+water+treatment+systems+normally+include+an+influent+equalization+basin&i
e-UTF-8&oe-UTF-8.
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. The Clean Water Act
In 1972, Congress enacted the Federal Water Pollution Control Act, also

known as the Clean Water Act." The CWA imposes national, technology-
based standards on individual sources to make the nation's water fishable,
swimmable, and to eliminate pollutant discharge into navigable waters." The
two main programs under the CWA are its point source and nonpoint source
programs." The point source program monitors the discharge of pollutants
from a specific conveyance." Direct discharges into water systems are permit-
controlled through the National Pollutant Discharge Elimination System
("NPDES")." The nonpoint source program governs pollution from nonspe-
cific areas, but regulation of these areas has produced little actual control and
is not discussed in this Article."

Either the Environmental Protection Agency ("EPA") or states with EPA-
approved programs (called "primacy states") can issue NPDES permits to
dischargers meeting "Effluent Limitation Guidelines" in order to regulate
"point sources."" EPA works with other federal agencies, state and local gov-
ernments, and Indian Country governments to develop and enforce regula-
tions under existing environmental laws." A point source is "any discernible,
confined and discrete conveyance . . . from which pollutants are or may be
discharged."" NPDES grants permits that control the amount and concentra-
tion of pollutants discharged directly into streams, lakes, or the ocean by in-
dustrial and municipal facilities." All private industrial facilities discharging
pollutants into waters of the United States may only discharge subject to strin-
gent technology-based standards. In Colorado, these permits are required for
discharges into tributary groundwater."

Section 302 of the CWA authorizes EPA to monitor the overall water
quality of a body of water." EPA and states do this by issuing Total Maximum
Daily Loads ("TMDLs") that establish the minimum requirements of the
CWA for each body of water." All NPDES permits issued by the state or EPA
must be in keeping with the TMDLs for the relevant body of water." If existing
water quality is better than the minimum requirement, the CWA imposes an

77. Exec. Order No. 11742, 38 FR 29,457 (Oct. 23, 1973), repnntedin 33 U.S.C. §§1251-
1387 (2012).

78. 33 U.S.C.§ 1311(2012).
79. See id. § 1342(f); David Zaring, Agiculure, NonpoLnt Source Polluion, and Regulato-

ry Control: The Clean Water Act Bleak Present and Future, 20 HARV. ENvTL. L. REV. 515,
517 (1996).

80. Id. §§ 1342(b)(1)(D), 1342(), 1362(14).
81. Il § 1342(a)(1).
82. Id. § 1319(a)(5)(B).
83. Id. § 1342 (b)(1)(A).
84. Id. §§ 1251(g), 1377(a).
85. Id. S 1362 (14).
86. Id. §§ 1311(a), 1312(a).
87. Sierra Club v. Colo. Ref. Co., 838 F. Supp. 1428, 1431 (D. Colo. 1993).
88. 33 U.S.C. §§ 1312, 13 13(a)(1) (2012).
89. Id. §S 1313(d)(1)(C)-(D).
90. Id. § 1313(d)(3).
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"antidegradation" requirement to enforce the status quo."' EPA rules clarify
sediment from oil and gas construction activities will not trigger NPDES re-
quirements unless the sediment carries oil, pollutants or other hazardous sub-
stances."

I. The Safe Drinkhg Water Act
The SDWA, also enacted in 1972, is the major federal law that ensures

the quality of America's drinking water both above and below ground." Under
the SDWA, EPA sets health-based standards for drinking water quality and
oversees the states, localities, and water suppliers who implement those stand-
ards." EPA regulates these water systems by specifying contaminants and set-
ting limits for them called maximum contaminant levels." EPA also specifies
treatment techniques on a "best available technology" standard."

EPA sets two types of standards for roughly ninety total contaminants."
The first type of standard is the primary standard, which applies to biological
contamination, disinfectants, organic and inorganic chemicals, and radionu-
clides." The primary standard sets the limit of these contaminants at a point to
which their presence in drinking water will result in no known or expected risk
to health." The second type of standard is the secondary standard, which cre-
ates non-enforceable guidelines regulating contaminants that may cause cos-
metic effects or aesthetic effects.""

The SDWA also legally defines underground sources of drinking water.""
Groundwater is considered clean enough for use as drinking water if it has less
than 10,000 mg/l of total dissolved solids ("TDS") and currently supplies or
contains a sufficient quantity of groundwater to supply a public water system. "2

Finally, the SDWA has an underground injection control ("UIC") pro-
gram."" This program regulates deep well injection of waste into "dry" wells,
thereby assuring underground injection will not endanger drinking water
sources.' The extent of the regulation depends upon which of five regulatory
categories the well encompasses. See Table 1 below for a breakdown of the
five regulatory categories:

91. 40 C.F.R. § 131.12 (2012).
92. 40 C.F.R S 122.26(a)(2)(ii).
93. 42 U.S.C. § 300g-1 (1996).
94. Id. §§ 300g-1(b)(1)(A), 300g-2.
95. Id. at § 300g-1 (b)(4).
96. Id. at § 300g-1 (b)(5)-(6).
97. See 40 C.F.R. § 141.2 (1998); 40 C.F.R. § 143.1 (1988).
98. 40 C.F.R. § 141.50-.55 (2006).
99. Id. § 141.2.

100. 40 C.F.R. § 143.1 (1988).
101. See 40 C.F.R. S 144.3 (2011).
102. Id.
103. See 42 U.S.C. § 300h(d) (2005).
104. Id.
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Table 1: Types of 'Wells Under the UJICProgrun
Class Basic Description Level of Monitoring Required # of wells

Nation-
wide

Class I Class I wells inject hazardous and T he construction, permitting, Approxi-
nonhazardous wastes into deep, operating, and monitoring require- mately
isolated rock fornmations that are ments are more stringent for Class 1 550
thousands of feet below the hazardous wells than for the other
lowermost USDW types of injection wells.

Class II Class II wells inject fluids associ- A state has the option of requesting Approxi-
ated with oil and natural gas primacy for Class II wells under mately
production. Most of the injected either $ 1422 or 1425 of the 1440,000
fluid is salt water (brine), which is SDWA:
brought to the stuface in the 1422 requires states to meet
process of producing oil and gas. EPA's minimiin requirements for

In addition, brine and other UIC programs. Programs author-
fluids are injected to enhance ized under § 1422 itust include
(improve) oil and gas production, construction, operating, monitoring

and testing, reporting, aud closure
requirements for well owners or
operators. Enhanced oil and gas
recovery wells may either be issued
permits or he authorized by rule.
Disposal wells are issued permits.
Tile owners or operators of the
wells must meet all applicable
requirements, including strict con-
struction and conversion standards
and regular testing and inspection.
S1425allows states to demonstrate

that their existing standards are
effective in preventing endanger-
ient of IJSDWs. These prograis
itist include permitting, inspection,

monitoring, and record-keeping
and reporting that demonstrates the
efectiveness of their requirenents.
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Class III Class III wells inject fluids to
dissolve and extract minerals such
as uranium, salt, copper, and
sulfur. More than 50 percent of
the salt and 80 percent of the
uranium extraction in the United
States involves the use of Class III
injection wells.

Class IV wells are shallow wells
used to inject hazardous or radio-
active wastes into or above a
geologic fonnation that contains a
USDW.

Most Class V wells are shallow
disposal systems that depend on
gravity to drain fluids directly in
the ground. There are over 20
wvell subtypes that fall into the
Class V category and these wells
are used by individuals and
businesses to inject a variety of
non-hazardous fluids under-
ground. Most of these Class V
wells are unsophisticated shallow
disposal systems that include
stonr water drainage wells, cess-
pools, and septic system leach
fields. However, the Class V well
category also includes more
complex wells that are typically
deeper and often used at con-
iercial or industrial facilities.

Table 1: Types of Wells Under the UICvgram
All Class III wells are operated
under individual or area permits.
Contamination from mining wells is
prevented by implementing re-
quirements for mining well opera-
tors:
Before commencing iniection:
operators must obtain an aquifer
exemption if they are injecting into
a USDW (which is common in ISL
uranium mining), or if the overlying
aquifer may subside (which may
happen in salt mining operations).
The wells must be constructed with
tubing made of materials that are
appropriate for the injected fluids,
which are cased and cemented to
prevent the migration of fluids into
a USDV. They moust also provide
financial assurance that resources
exist to properly plug the wells
when injection operations are
complete. Operators must pressure
test their wells prior to injection.
During Operation: the operator
must monitor injection pressure
and flow rate, and they may not
inject fluid between the outer-most
casing and the well bore. Operators
must also monitor USDNVs below
and above the mining interval if die
well is injecting into a USDW of
3,000 ppm TDS or less. Operators
of salt solution mining wells must
test the well casing for leaks at least
once every 5 years.
When injection is complete: Class
III operators must properly close
(plug and abandon) the wells.
In 1984, EPA banned the use of
Class IV injection wells for disposal
of hazardous or radioactive waste.
Now, these wells may only be
operated as part of an EPA- or
state-authorized ground water clean-
up action.

EPA established miininu re-
quirements to prevent injection
wells from contaminating under-
ground sources of drinking water
(USDWs). Operators must:

Submit inventory infonnation to
their permitting authority and verify
that they are authorized to inject.
The permitting authority will review
the infornation to be sure that the
well will not endanger a USDV.

Operate the wells in a way that
does not endanger USDWs.

Properly close their Class V well
when it is no longer being used.
The Ivell should be closed in a way
that prevents movement of any
contaminated fluids into USDWs.

............. ................ ................. . . .....

Class IV

Class V
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As evidenced by the chart above, the majority of wells used by the oil and
gas industry are either Class II or Class V. As also noted in the chart, Class II
wells are deep injection wells. These wells are used in areas where surface
impoundments and discharge are technically and economically unfeasible.'o
Class II wells are also used to safely store hydrocarbons once they are pro-
duced."' These wells must inject into a geologically isolated formation in order
to protect USDWs."' In order to ensure the integrity of these wells, injection
pressure and the geology of the injection zone are carefully examined to en-
sure beneficial groundwater sources are not contaminated.""

The type of Class V wells used by the oil and gas industry are shallow aq-
uifer storage and recovery wells." These wells are most commonly used in
CMB production because they inject produced water of sufficient quality, with
or without treatment, into relatively shallow wells or back into the coalbed
aquifer itself."o

Permits for Class II or V wells can be written for a single well or for an ar-
ea served by multiple wells."' Typically, the state oil and gas agency has prima-
cy for issuing permits for Class II wells, as is the case in Colorado where the
Colorado Oil and Gas Conservation Commission ("COGCC") issues per-
mits."' Conversely, a water quality agency, public health agency, or EPA pri-
marily issues permits for Class V wells."'

Certain aquifers are exempted from the SDWA. Exempt aquifers include
aquifers that are not and will not be suitable for water supply purposes, aqui-
fers that are "mineral, hydrocarbon or geothermal energy producing," aquifers
that are capable of becoming commercially mineral or hydrocarbon energy
producing, aquifers that are already contaminated, or aquifers that are located
over a Class III mining area subject to collapse."'

As a result, water that meets federal drinking water standards is generally
considered to be high quality. It is therefore common for permits under a
variety of environmental regulatory programs to reference federal drinking
water standards.

105. See Water: Class II, ENVTL. PROT. AGENCY, http://water.epa.gov/
tpe/groundwater/uic/class2/index.cfin (last updated May 9, 2012).
106. Id.
107. See Ming Lu, Rock enpnicerfnng problenms related to undeiground hydrocarbon stoige,

J. OF ROCK MECHANICS AND GEOTECHNICAL ENGINEERING 289, 289 (2010), aailable at
http://202.127.156.15/qikan/manage/wenzhang/2010-04-01.pdf.
108. See id. at 297.
109. Water: Class V Wells, ENvTL. PROT. AGENCY, http://vater.epa.gov/

type/groundwater/uic/class5/index.cfin (last updated May 4, 2012).
110. Id.
111. Glossaly, ENvTL. PROT. AGENCY, http://water.epa.gov/type/groundwater

/uic/glossary.cfm (last updated Mar. 6, 2012).
112. COGCC Undeound Injection Control and SeiAnicity i2 Colorado, STATE OF COLO.

OIL AND GAS CONSERVATION COMM'N, at 2 (Jan. 19, 2011), available athttp://cogcc.state.co.us/
Library/InducedSeismicityReview.pdf.
113. See Class V Wells, ENVTL. PROT. AGENCY, http://wwv.epa.gov/region9

/water/groundwater/uic-classv.htnl (last updated June 9, 2011).
114. 40C.F.R. § 146.4 (2011).
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C. CHEMISTRY OF PRODUCED WATER

Oil and gas-bearing formations are often encased in briny, non-potable
groundwater." When drilling a well, this water will often flow up the well bore
to the surface and is subsequently called "produced water."" Produced water
may be present throughout the life of a well."' In addition to groundwater,
produced water can include "frac flowback."' Frac flowback is an initially high
flow of produced water from a fraced well."" Enhanced oil recovery methods,
including the use of steam or hot water flooding, also contribute to the flow of
produced water in long-term production.'

The chemistry of produced water is extremely variable from site to site.'
Produced water contaminants may include free oils; gritty solids; finely emulsi-
flied oil and other suspended solids; water-soluble organic compounds; and
dissolved inorganics including: salts, metals, and naturally occurring radioactive
materials.' Microbiological components (bacteria) may also be present.'"
Combinations, proportions, and concentrations of contaminants present site-
specific challenges in water management."

Further complicating the characterization of produced water is the poten-
tial for changes in water quality and quantity over time.'" Changes in water
quality or quantity may occur naturally or may result from enhanced recovery
techniques, such as hot water flooding.'" Understanding the complexities of
water chemistry is vital to the decision-making process over the disposition of
produced water.' The variability in chemical characterization of produced
waters is illustrated below in Table 2. The complexity and costs of treatment
increase when there is a greater variety of contaminants, and/or contaminants
at higher concentrations.

115. Produced Water Management Infonation System Introduction to Produced Watel;
THE ENERGY LAB: WHERE ENERGY CHALLENCES CONVERGE AND ENERGY SOLUTIONS
EMERGE, http://www.ned.doe.gov/technologies/pwmis/in-ro)w/idlex.hlll (last visited Oct. 7,
2012).
116. Id.
117. Mark Kidder et al., Treatment Options for Reuse of Frac Flowback and Produced
Water l-om Shale, 232 PRODUCED 1WATER Soc'Y 7 (July 2011), http://wwiv.worldoil.convluly-
2011 -Treatment-option s-for-reuse-olfrac-lowback-and-produced-water-from-shale.html.
118. Id.
119. Seeid.
120. See Zimmerman et al., suprm note 19, at 39.
121. See Modem Shale Gas Development in the United States: A Prkne;; U.S. DEP'T. OF

ENERGY: OFFICE OF FOSSIL ENERGY NATIONAL ENERGY TECHNOLOGY LABORATORY, 67-68
(2009), awlable at http://www.ned.doe.gov/technologies/oil-gas/publications
/eprepoits/shale-gas.primer_2009.pdf.
122. See Modem Shale Gas Development in the United States: A Primne; supra note 19, at

ES5, 66-67, 70.
123. Alfred Tischler, Controlling Bacteria in Recycled Production Water for Completion

and Workover Operations, 25 SPE PRODUCTIONS & OPERATIONS 2, 232 (May 2010).
124.. Challenges in Reusing Poduced Wa ter, SOC'Y OF PETROLEUM ENGINEERS 2 (2011),

aailable at http://www.spe.org/industry/docs/reusingwater.pdf.
125. Id.
126. See Zimmerman et al., supmw note 19, at 3.
127. See Ch;dlenges in Reusing Produced Water, supra note 124, at 2-3.
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Parameter Wind River, Rifle, CO Vernal, UT Trinidad,
(mg/L) WY WI
Total dissolved 6,500 14,000 29,000 9,900
solids
Chloride.2.000 8,500.28500 3,200
Total suspended 150 330 150 189
solids
Oil & grease 120 30 200 to

1,900
Gasoline range 78 350 55
organics
Diesel range 14 150 100 240
organics
Chemical oxygen 4,700
demand

Table 2: Chemical Clharactenzation ofProduced Waters

Along with the variability in chemical characterization of produced water,
there are also a variety of potential end uses. Producers may consider econom-
ics, legal requirements, and sustainability when deciding what to do with pro-
duced water. Regional environmental conditions, including climate and the
abundance or scarcity of surface water and groundwater, also factor into the
final disposition of produced water.

1. Economics of Water Management and Treatment

The handling, management, and treatment of produced water fall into op-
erating expenses for oil and gas production ("OPEX")." For Industry, mini-
mizing OPEX results in higher profitability." If ongoing production activities
require water resources, such as fraccing or steam flooding, on-site treatment
of produced water allows for immediate reuse." The economic advantages
associated with this type of treatment are twofold: there is reduced demand for
fresh water supply and there is reduced volume of wastewater to dispose."

When produced water is not needed on-site for continuing production ac-
tivities, disposal by deep well injection is typically the most economical

128. Water quality data for WY, CO, UT, is attributed to MWH Americas, Inc. Water
quality for Trinidad, WI is attributed to Golder Associates, Inc. Certain fields are intentionally
blank due to lack of data.

129. Zara Khatib & Paul Verbeek, Water to Value-Produced Waer Mragement ior Sus-

tainable Field Development of Mature and Green Fields, HSE HORIZONs 26 (2003),
http://www.spe.org/jpt/print/archives/2003/0l/PT2003_01 _hsehorizons.pdf.
130. See id.
131. 1d. at 27.
132. Id. at 28.
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choice.'" Alternatively, hauling water to offsite commercial deep well injection
facilities remains an option." In arid and semi-arid regions, disposal by solar
evaporation is also an option.'" However, some states regulate solar evapora-
tion ponds for air emissions." The presence of volatile organic compounds in
produced water that may potentially be released into the air may preclude
evaporation as a disposal option.'"

There is a preference for on-site treatment for immediate reuse in fraccing
operations." Removal of suspended solids may be the only treatment step
required prior to reusing produced water as frac fluid." If the produced water
requires more intensive treatment, hauling water offsite to a commercial
treatment or disposal facility will likely prove more economical."

Oil and gas prices further complicate the economics of produced water
treatment. When the natural gas commodity price is low, gas fields may tem-
porarily shut down only to be put back into production when the price allows
for profitable operation."' Fields from which it is easier to produce natural gas
with less water, or simpler water chemistry, will receive preference.'

2. Legal Requirements

Legal drivers for produced water treatment come into play when the best
option for final disposition is discharge to the environment, or to a regulated
form of reuse. Discharges may be to surface water, groundwater, or land ap-
plication." Crop irrigation and livestock watering are examples of typical state-

133. Tom Hayes & Dan Arthur, Overview of Emergng Pr-oduced Water Treatment Tech-
nologies, The 11th Annual International Petroleum Environmental Conference (2004),
http://ipec.utulsa.edu/Conf2004/Papers/hayes-arthur.pdf.
134. Modern Shale Gas Development in the United States: A Prinei; U.S. DEP'T OF

ENERGY: OFFICE OF FOSSIL ENERGY NATL ENERGY TECH. LAB. 68 (2009),
lttp://ww.ned.doe.gov/technologies/oil-gas/publications/eprepoits/shale-gas primer_2009.pdf.
135. SMI Produced Water Treatment for Oil & Gas Wastewater, SMI EVAPORATIVE

SOLUTIONS, http://www.evapor.com/wastewater-applications/evaporationoilgas.html (last
visited Nov. 25, 2012).
136. Jennifer Mattox, OR & Gas Air Qualty Regulation Update, COLO. OIL & GAS

CONSERVATION COMM'N 10 (2007),
http://cogcc.state.co.us/Library/Presentaions/NW%20Colorado96200il%20and%20Gas%2OFor
um%2012-7-06/CDPHEUPDATE_031507.pdf.
137. Id.
138. Matthew E. Mantell, Produced Water Reuse and Recycling Challenges and Opportuni-

ties Across Major Shale Plays, EPA HYDRAULIC FRACTURING STUDY TECHNICAL WORKSHOP
#4: WATER RES. MGMT. 16 (March 29-30, 2011), http://www.epa.gov/hfstudy/09_Mantell-

Reuse_508.pdf.
139. Id. at 15.
140. Fact Sheet - Commnercial Disposal Facies, DRILLING WASTE MGMT. INFORMATION

Sys., http://web.ead.anl.gov/dwni/techdesc/comnercial/index.cfm (last visited Oct. 1, 2012).
141. Andrew Maykuth, Natural-Gas Prices Force Down Number of Marcellus Drlling Rs,

THE INQUIRER (July 8, 2012), http://articles.philly.com/2012-07-
08/business/32589447_1_natural-gas-prices-drilling-natural-gas.
142. Diference Engine: Awash in the Stulf THE ECONOMIST BABBAGE BLOG (May 4, 2012,

2:29), http://www.economist.com/blogs/babbage/2012/05/natural-gastest-babbage.
143. State Regulations: Colomdo, DRILLING WASTE MGMT. INFO. SYs.,

http://web.ead.anl.gov/dwm/regs/state/colorado/index.cfm (last visited Nov. 30, 2012).
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regulated reuses."' Each of these discharge and reuse options have their own
sets of water quality standards, permitting, and long-term monitoring require-
ments. The range of standards is illustrated in Table 3. The viability of any
particular discharge or reuse option is dependent on the complexity and cost
of treatment required to produce effluent that is compliant with discharge
standards. Where multiple discharge options are available, cost usually deter-
mines the preferred option.

Constituent NPDES (permit- Land applica- Industrial
ted surface water tion (surface re-use
outfall) disposal or irri-

gation use)

Total suspended 20 - 30 <50
solids

pH (standard units) 6.5-9 4.5-9 9.8-10.2
Oil and grease 10 1.4
Biological oxygen 30 - 45 30
demand

Chemical oxygen 250
demand
Coliform 6,000 0
(count/100 mL)

Residual chlorine 2.2 - 3.6 1 0.25
Total dissolved 480
solids
Sulfate 192
Chloride 230 250 45 - 55
Trace metals <1 <1 <1

Table 3: Regulatory and imdustry standards for discharge and reuse options for
produced water, post-treatment. "'All constituent target values are reported as
mg/l, except as noted.

Municipal wastewater treatment plants may also treat produced water in
accordance with a pretreatment permit." Pretreatment permits typically re-
quire that produced water will not result in toxicity to microbiological process-
es in the wastewater treatment plant, and will not pass through the plant un-
treated."' However, this discharge option is used infrequently; municipal
treatment facilities may not be in close proximity to production sites, and gen-

144. C.E. Clark & J.A. Veil, Produced Water Volumes and Management Pctices in the
United States, U.S. DEP'T. OF ENERGY, OFFICE OF FOSSIL ENERGY, NAT'L ENERGY TECH.
LABORATORY, 17 (2009), http://wwv.netl.doe.gov/technologies/coalpower/ewr/water/pdfs/
anl%20produced%20water%20volumes%20sepO9.pdf.
145. NPDES data attributed to U.S. Environmental Protection Agency. Other data attributed

to Golder Associates, Inc. Certain fields are left blank due to lack of data.
146. Hydraulic Fractzumg 101, EARTHWORKS, http://www.earthworksaction.org/issues/detaiiV

hydraulic-fracturing101 (last visited Nov. 30, 2012).
147. Id.
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erally are not designed to remove the contaminants potentially present in pro-
duced water.'"

In Colorado, produced water also affects water rights (as discussed in
more detail below).' The determination of whether produced water is tribu-
tary or nontributary, or whether a vested water right is potentially injured by
the flow of produced water from aquifer to the surface, may figure into the
level of treatment and how the treated water is reintroduced to the stream."

II. WHAT DO WE DO WITH PRODUCED WATER?

Variability in the chemistry of produced water, variety of potential disposi-
tions, and economic factors provide for an abundance of treatment and man-
agement alternatives."' Direct disposal, including deep well or evaporation
ponds, may be the most expeditious of alternatives."' If economic disposal
options are not available, treatment to an appropriate quality level for onsite
reuse is the next logical step."' And, while every instance of produced water is
different, there are some common characteristics that allow for a
"roadmapped" approach to treatment and management planning.

Treatment stages include removal of free oils, fine suspended solids,
emulsified oils, dissolved organic compounds, and dissolved inorganic com-
pounds (salts, metals and in some cases naturally occurring radioactive materi-
als).' Each stage produces secondary waste by-products, which need to be
managed or disposed of.' Thus, the general producer's preference is for the
simplest treatment process that results in reusable water.'"

Web-based software programs are used to assist in the decision-making
process for treatment of produced water, or to answer the question "how clean
is clean?" The U.S. Department of Energy's National Energy Technology
Laboratory developed a "Produced Water Management Information Sys-

148. Id.
149. Dave Colvin, Ongzis of Produced Water Regulations iFn Colo'do - A BrieffHisiony,

AMERICAN WATER REs. Ass'N-COLORADO SECTION, http://awracolorado.havoclite.com
/iiew% sletter/brief-histor-ofproucd-w a ter-iii-colorado/ (last visited Oct. 2, 2012).
150. See Ushig Produced Water as a New Resource, COLO. WATER CONGRESS WVATER

QUALIXY WORKSHOP (2008), available at http://mw.cowatercongress.org/
AnnuzalConvention/Archived/2009/Presenitation/David%20Stew art)20-
%20Colorado%20Water%2OCongress%20WQ%20Workshop%2QJan%202009.pdf.

151. See Modem Shale Gas Development in the United States: A Pnine; U.S. DEP'T OF
ENERGY: OFFICE OF FOSsIL ENERGY NAT'L ENERGY TECH. LAB., 67-68 (2009), available at
http://wwv.neiit.doe.gov/technologies/oil-ga.s/publications/epreports/shale__as_primer_--2009.pif.
152. See i.
153. See il. at 68.
154. Produced Water Mmgenent Technology Descnptions: Inuvduction to Produceed
Watet; U.S. DEP'T OF ENERGY: OFFICE OF FOssIL ENERGY NAT'L ENERGY TECH. LAB.,
http:/Nywxv.netl.(Ioe.gov/technologies/PWMIS/iniLropw/index.htnl (last visited Nov. 30, 2012).
155. Produced Water MIanagement Technology Desenotions: Fact Sheet-Frst Step: Basic

Sepmjation, U.S. DEP'T OF ENERGY: OFFICE OF FossIL ENERGY NAT'L ENERGY TECH. LAB.,
http://www.netl.doe.gov/technologies/pwmis/techdesc/sep/ (last visited Nov. 30, 2012).
156. See id.
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tern."'. This tool provides information for treatment and disposal of produced
water subject to EPA regulations for both onshore and offshore production."
Figure 2 is an illustration of the framework.

mgre 2: NETL Produced Water Decision Tree

Another useful tool, targeting CBM development in the Mountain West,
is the "CBM Produced Water Management Tool."'. This tool steps through
four modules, allowing user input to water quality, treatment selection, benefi-

157. Prvduced Watcr Management Infonnauion System, U.S. DEP'r OF ENERGY: OFFICE OF
Fossi. ENERGY NAT'L ENERGY TECH. LAB., http://www.netl.doc.gov/tcchnologies/PWMIS (last
visited Nov. 30, 2012).

158. The tool is hyperlinked to more in-depth information at each stage. Poduced VaIer
Managmcient Technology Dcscnotions, U.S. DEP'T. OF ENERGY: OFFICE OF FOSSIL ENERGY
NAT'L ENERGY TECH. LAB., http://www.netl.doe.gov/technologies/PVMIS/techdesc/index.html

(last visited Nov. 30, 2012).
159. CBM Pndued Water MxnWacment 7bol, PRODUCED WATER TREATMENT AND

BENEFICIAL USE INFO. CIT., http://aqwaLec.nines.edu/producedwvate/tools/index.html (last
visited Nov. 30, 2012).
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cial use screening, and economics." The resulting output can be a guide to
balanced optimization of treatment efficiency, cost and sustainability-a triple
bottom line evaluation.

Because the OPEX costs associated with produced water management can
vary drastically, these logic flow diagrams are useful to sort through issues such
as regional variability, production methods, reuse, treatment, and disposal
options."' Regional availability of commercial treatment facilities, mobile
treatment equipment available for leased use, or the production company's
willingness to make a capital investment in water treatment all figure into the
cost of produced water management and treatment."

As a result, it is difficult to quantify the cost to treat produced water." As
illustrated above, the relevant considerations include the chemical characteri-
zation of produced water; discharge or reuse water quality standards; hauling
distance to treatment or disposal; availability of mobile equipment; generation
and disposal or secondary waste products; and the potential to offset treatment
cost through reducing demand for source water."' Reported costs for treatment
of produced water range from $0.08 to $12.00 per barrel." NETL reports a
more moderate range of treatment costs from $3.00 to $5.00 per barrel."'
More accurate costs associated with management and treatment of produced
water can only be developed on a site-specific basis.

IV. AN OVERVIEW OF WATER LAW

Water laws and water rights are increasingly relevant to oil and gas. Opera-
tors imust ensure that water used for drilling, and produced subsequent to drill-
ing, complies with applicable laws and regulations. With an understanding the
basic framework and history of western water law, operators can make more
informed decisions about water used and produced in their operations.

- In the Raton Basin, the COGCC estimates that a shallow coalbed me-
thane well requires between 1/8th and one acre-foot of water." In the Piceance

16 0. Id.
161. See id sec also Produced Water Management Inlnbration System, U.S. DEP'Tr. OF

ENERGY: OFFICE OF Fossii. ENERGY NAT'L ENERGY TECH. LAB.,
http://www.netl.doc.gov/teclhnologics/PWMIS (last visited Nov. 30, 2012).
162. See Pinduced Wier Maiagumcnt Technology Descnputions: Fact Shct - /ilte

Coinuecia/ Diposal, U.S. DEP'T. OF ENERGY: OFFICE OF FOSSIL ENERGY NATIONAL ENERGY
TECHNOLOGY LABORATORY,
http://www.nctl.doc.gov/technologics/pwmis/techidesc/ollsite/index.html (last visited Nov. 30,
2012).
163. See id.
164. Sce Figure 2 above.
165. Oil and Gas InKlstr Poduced Watei; AlTELA, http://www.altelainc.com/

al))lications/detail/oil-anul-gas-industiy-)roduced-water/ (last visited Nov. 30, 2012).
166. Produced Water Management Technology Descnions, U.S. DEP'T. OF ENERGY:

OFFICE OF FossI. ENERGY NATIL ENERGY TECH. LAB.,
http://www.netl .doe.gov/technologies/pwmis/techdesc/offsite/ (last visited Oct. 21, 2012).
167. Frequendy Asked Questions About Hydraulic Flactunnig COLO. OIn & GAS

CONSERVATION COMM'N, http://cogcc.state.co.us/Announcements/Hot Topics/
HydraulicFracturing/Frequent Questions aboutHydraulic%20Fracturing.pdf (last visited
Nov. 30, 2012).
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Basin, wells require approximately two to six acre-feet.'" In the Denver-
Jules.burg Basin, approximately 7/10th of an acre-feet may be used to frac a
vertical well, while fraccing a horizontal well may require up to fifteen acre-feet
of water." While these amounts are minute compared to other uses, depend-
able supplies of water are critical to oil and gas production.o

Compliance with applicable water laws is just as essential. For example,
water used for hydraulic fracturing must be used in priority and for purposes
consistent with those permitted by the Colorado State Engineer or decreed in
water court."' Water produced from operations must not injure vested water
rights and may require separate water right permitting and adjudication."' A
general understanding of how water laws developed and the principles upon
which they are based may help guide operators in permitting and compliance
decisions.

Western water law was developed to govern the allocation of scarce re-
sources in a structured and consistent manner."' The two basic water law sys-
tems in the United States, riparian rights and the doctrine of prior appropria-
tion (and the hybrid systems that combine the two), have a long, complicated,
and contentious history."'

A. RIPARIAN LAw GENERALLY

Like many aspects of its laws, the United States inherited its water law
from England." Riparian water law is well suited to the water-abundant eastern
United States, and is still used in most eastern states, including Alabama, New
York, and West Virginia."' The early rationale for riparian law was that it pro-
tected the rights of landowners while simultaneously providing for the continu-
ing navigability of streams, which was crucial to commercial operations in the
days before the advent of large highways."'

168. Id.
16 9. I.
170. Hydaulic Fracturing Ficts: Water Usage, CHESAPEAKE ENERGY,

http://www.hydrauliciractuing.com/Water-Usage/Pages/Inionnation.aspx (last visited Nov. 30,
2012).

171. Water Rjghts, COLO. Di'. OF WATER RES., littp://water.state.co.us/
Surface Water/SWRights/Pages/default.aspx (last visited Nov. 30, 2012).
172. Guide to Colorado Well Permits, Water RJghts, anl Wvater Administiation, CoLO.

Div. OF WATER RES., 6-7 (2012), avaidable at http://water.state.co.tis/DWRIPtib
/Documents/wellpennitguide.pdl.
173. D. Craig Bell & Nonnan K. Johnson, Staic Water Laws and Fedemi Watcr Uscs: The

Hisbory of Con/lhct, the Prospects for Accomniodation, 21 ENvrL. L. 1, 4 (1991).
174. See, e.g., A. DANTARLOCK, LAwOF WATER RIGHTS AND REsOuRcEs § 1:1 (2012).
175. Fred W. Welden, History of Water Law i Nevada and the Western Sates 1 (2003),

available at http://www.Icg.stat.nv.us/Division/ResearcihPublhications/Bkground/HPl'03-02.pdf.
176. Sec GEORGE VRANISH, VRANESH'S COLORADO WATER LAw 2 (James N. Corbidge,

Jr. & Tercsa A. Rice eds., Univ. Press of Colo. rev. cd. 1999).
177. See 1h/ic Lands Surveying Casebook Chapter D: Basic Law of Water Houndajics,

BUREAU OF LANI) McNrr. (1975), available at http://www.blli.govcadlastral/
cascbook/casebook.htin.
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Under riparian law, water use is tied to land ownership." In other words, if
one owns land next to a stream, he is entitled to reasonable use of an amount
of water roughly proportionate to the amount of land he owns along the
stream, and his use must be reasonable with respect to other downstream us-
ers of the water.'" A riparian owner may not sever the use of his water from his
property, nor can he transfer water out of the basin from which it was divert-
ed." Further, in times of shortage, riparian owners must cut back their water
use proportional to their respective rights."' Therefore, there is no priority in
riparian law." An older right is on equal footing with rights acquired more
recently."

B. PRIOR APPROPRIATION: HISTORY

Riparian law proved problematic, however, for settlers seeking to establish
themselves in the arid West.' The West had far less water, and what little
water existed was unpredictable and difficult to harness." Water supplies tend
to swing wildly from rampant floods to prolonged droughts.'" Up to seventy-
five percent the West's water supplies comes from snowmelt;" therefore, wa-
ter storage is required to capture spring floods and distribute water throughout
the rest of the year." Development of the West required diversion, storage,
antd irrigation techniques rarely required in the East."

Conflicts over water developed early on. For example, in 1874, the Cities
of Fort Collins and Greeley (Union Colony) had a major water conflict over
the Poudre River.'" Even though Greeley had the older appropriation date,

178. Parker v. Griswold, 17 Conn. 288, 299-300 (1846).
179. Id.
180. Williams v. Wadsworth, 51 Conn. 277, 304 (1883).
181. Westland Water Dist. v. U.S. Dep't of Interior, 153 F. Supp. 2d 1133, 1173 (2001).
182. Water Rights Djclinitions, U.S. FISH & WI)LIFE SERv., http://www.ivs.gov/mountain-

pIraiie/wtr/water rights(lef.htmn#PRIORH'Y (last visited Nov. 30, 2012).
18 3. Id.
184. DONALD WORSTER, RIVERS OF EMPIRE: WATER, ARIDrfY, AND THE GROWTH OF THE

AMERICAN WEST, 88-89 (1985).
185. Thc And West- Where Water Is Scarce - Water hi The West-liquid Gol,

hittp://ww~w.1ibr-aryind~ex.comn/pa ges/2635/Aid-West-Wherie-Water--Scar-ce-WATrER-IN-WESTr-
LIQUID-GOID.html (last visited Oct. 28, 2012).
186. J. W. POWELL, LANDS OF'HtEARt)I REGION OF THE IJNITED STATES 92 (2( ed. 1879),

available at http://0-wvww.heinonline.org.bianca.penlib.di.cdu/HOL/
Contents?handle-hein.beal/rindus000 1 &id-1 &sizc=2&index=&collection=bcal.
187. 7c Water Cycle: Snoimrnlt Rwmoll, U.S. GEOLOGICAL SURvEY,

http://ga.water.usgs.gov/cdu/watercyclesnowmelt.html (last visited Nov. 10, 2012).
188. See, e.g., Brian Werner, 11rigaion iDevelopiment in Northen Colorado: A lhie/HAo-

ry of How Water Idluenced the )evelopmenl of the Forl Colhnus Region, COLO. WATER
INST., http://www.cwi.colostaite.edu/ThePoudreRunsThroughIt/liles/
IrrigationDevelopment inNorthernColorado.pdf .
189. Id.; see WORS'ER, supra note 184, at 89.
190. ROSE LAFIIN & BRIAN WERNER, Cadchc la Pourdre River, in CITIZEN'S GuiE To

COLORADO's ENVIRONMENTAL ERA 20, 20 (2005), available at
http://cospl.coalliance.org/fedora/repository/co:3453.
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Fort Collins placed its headgates further upstream and was thereby able to
reduce flows in the Poudre River and deprive Greeley of its water.""

Colorado broke from the mold in 1876 when it became the first state to
officially adopt the prior appropriation doctrine in Article XVI of its Constitu-
tion."' Unlike California, which was trying to strike a precarious balance be-
tween prior appropriation and riparian law, Colorado fully embraced the prior
appropriation doctrine." This became even more apparent in 1882, after the
Colorado Supreme Court decided Colin v. Left Hiwd Ditch Co."' In Coffin,
the Court enthusiastically applied prior appropriation law and categorically
rejected riparian law."' After that case, prior appropriation became known as
the "Colorado Doctrine" and many western states followed Colorado's exam-
ple by incorporating prior appropriation into their constitutions and legal sys-
tems."

Today, the western states, including Colorado, New Mexico, and Wyo-
ming, apply prior appropriation law.'" Under the prior appropriation doctrine,
a landowner's water right is severable from the land."' A water right owner with
an older priority date is considered the "senior" water user."' A water right
owner with a newer priority date is considered a "junior" user."' A senior user,
regardless of placement on the stream, is entitled to fulfill their water right
even at the expense of a junior user."' In dry years, senior users are entitled to
the full amount of their water righi while junior users may experience a short-
age."' This is in contrast to riparian law, which requires all riparian owners to
share the burden of shortage."'

191. See id.
192. COLO CONST. art. XVI, § 5; h7gatiqn Water Conservaiodrn: Opportunities and Linita-

lions in Colorado, COLORADO WATER RESoURCES RESEARCH INSTITUTE,

hiti)://%wiv.cw.colostate.edu/old/pubs/newsletter/specinterest/irrigcons.htm (last visited Oct. 20,
2012).
193. Irwin v. Phillips, 5 Cal. 140, 145-47 (1885); VRANESH'S COLORADO WATER LAw 7
(James N. Corbridge, Jr. et al. eds., Rev. ed. 2000).
194. Coffin v. Left Hand Ditch Co., 6 Colo. 443 (1882).
195. Id. at 446-47.
196. Vranesl, supra note 193, at 8-9.
197. Id. at 9; John Bredehoeft, Physical Lnitations of Water Resources, in WATER

SCARCITY IMPACTS ON WESTERN AGRICULTURE 55-56 (Ernest A. Engelbert & Ann Foley
Scheuring eds., 1984), available at http://pubIlishing.cdlib.org/ucpressebooks/
view?docld= ft0f59n721&chunk.id d0e404&toc.id dOe Ill &brand-ucpress.

198. See lniu, 5 Cal. at 147.
199. See Collin, 6 Colo. at 447; Stephen Bretsen, Raintter Harvesting Under Colorado,.s

Prior Appropi'ation Doctrine: Property Rights and Takings, 22 FORDHAM ENVTL. L. REV. 159,
169 (2011).
200. Colfin, 6 Colo. at 447.
201. Id.
202. Id.
203. Westland Water Dist. v. U.S., 153 F.Supp.2d 1133, 1173 (E.D. Cal. 2001).
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C. DUE DILIGENCE AND WATER RIGHTS

In the West, a water right is a property right freely grantable and severable
from the land."' Water rights are conveyed by deed and should be specifically
enumerated.' Due diligence is critical on water sources used for hydraulic
fracturing. Some, but far from all, the questions to consider include:

* Is tide to the water vested in the person selling or leasing?
* Is the water decreed or permitted for industrial purposes?
* Is the basin from which the water originates over-appropriated? If so,

is the water in priority? If not, does it have an approved source of re-
placement water?

* How will the water be delivered to its point of use?
* Can it legally be used where the drilling is to occur?
There is a minor language barrier between water professionals and oil and

gas professionals. In the oil and gas world, resources are measured in barrels.
One barrel holds forty-two gallons." Water rights are quantified in cubic feet
per second ("cfs") or acre-feet ("af")."' Direct flow rights, measured in cfs,
quantify water flowing in a stream." One cfs equals 7.48 gallons of water per
second."' A flow of one cfs for a full day will produce 1.98 af." An af is the
amount of water required to cover one acre of land, one foot deep."' This
equates to 325,851 gallons, or roughly the amount needed to supply the do-
mestic needs of five people for one year."'

D. THE ROLE OF THE STATE ENGINEER IN ADMINISTERING WATER

RIGHTS

Colorado's 1969 Water Rights Determination and Administration Act
("1969 Act") provides that surface water rights and tributary groundwater
rights' are administered in priority by the State Engineer's Office ("SEO"),
also known as the Division of Water Resources, within the Colorado Depart-
ment of Natural Resources."' There are seven Division Engineer's Offices, one
in each of Colorado's seven major river basins."' Each Division Engineer's

204. Christopher Brooks, Sepaiting Groundwater Rights from Land in Anzona,

SOUTHWEST HYDROLOGY 8 (July/August 2009), available at
http://www.swhydro.arizona.edu/archive/V8_N4/dept-ontheground.pdf.
205. See Bessemer Irrigation Ditch Co. v. Woolley, 76 P. 1053, 1054 (Colo. 1904).
206. Crude Oil, ORG. OF THE PETROLEUM EXPORTING COUNTRIES,

http://www.opec.org/opec-web/en/press-roonV1 80.htm (last visited Nov. 30, 2012).
207. A. DAN TARKLOCK, JAMES N. CORBRIDGE, JR. & DAVID H. GETCHES, WATER

RESOURCE MANAGEMENT: A CASEBOOK IN LAW AND PUBLIc PoLicY 6 (5th ed. 2002).
208. Id.
209. Id.
210. Id.
211. Id.
212. Id.
213. Safranek v. Limon, 228 P.2d 975, 977 (Colo. 1951) (en banc) (under Colorado lav, all

groundwater is presumed tributary until proven otherwise).
214. CoLo. REv. STAT. § 37-92-301(1), (3) (2012).
215. Id. § 37-92-201.
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Office employs a number of water commissioners who handle the day-to-day
administration of water rights."'

Tasked with the duty to "administer, distribute, and regulate the waters of
the state," the SEO primarily maintains a lit of water rights on each stream in
order of priority and administers those rights in priority.7 The SEO also has
the authority to issue permits for groundwater use."' Similar to other agencies,
the SEO also has the authority to promulgate rules and regulations to aid in
the administration of water rights as well as to impose fines and damages for
violations."'

One of the most common ways the SEO administers existing water rights
is through a "call." A call occurs when a holder of a senior water right is not
receiving his or her full water right.' When this happens, the senior user gen-
erally places a call to the local water commissioner."' The water commissioner
then must determine if there is actual injury to the senior user and, if neces-
sary, curtail the diversions of the junior user." Calls are a matter of public rec-
ord and the water commissioners must maintain a complex list of calls that
they update daily."' Other duties of the SEO include, but are not limited to,
regulating headgates, distributing transmountain water, administering and mon-
itoring dam safety, conducting inspections, and enforcing compliance with
statutes."'

Of the prior appropriation states, only Colorado created a separate system
of water courts." Under the 1969 Act, Colorado is divided into seven water
divisions." Each division has both a division engineer and a water court."' One
district court in each division sits as the water court and these courts have ju-
risdiction over all water matters."'

Today, seventeen western states have permit systems including, among
others, Utah, New Mexico, Wyoming, and Montana." These systems are very

216. Id. S 37-92-202(3); COLO. Div. OF WATER RES., sup-a note 171, at 1.
217. COLO. REV. STAT. §§ 37-92-401(1)(a), 37-92-501.
218. Id. S 37-92-301; COLO. Div. OF WATER RES., supra note 171, at 1-2.
219. COLO. REV. STAT. §§ 37-92-501 to -503.
220. COLO. Div. OF WATER RES., VATER DICTIONARY, wNa-

ter.state.co.us/Home/Help/Pages/WaterTerminology.aspx (last visited Nov. 30, 2012).
221. .1. GREGORY J. HOBBS, JR., COLO. FOUND. FOR WATER EDUC., CITIZEN's GUIDE TO

COLORADO WATER LAw 18 (Karla A. Brown ed., 2d ed. 2004).
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223. See, e.g., COLO. Div. OF WATER RES., CALL CHRONOLOGY,

http://cdss.state.co.us/onlineTools/Pages/CallChronology.aspx (last visited Nov. 30, 2012).
224. DICK WOLFE, COLO. Div. OF WATER RES., SURFACE WATER AND GROUND WATER

ADMINISTRATION IN COLORADO 5-6 (2005), available at
http://water.state.co.us/DWRIPub/DWR%20Presentations/dwolfe_060305a.pdf.
225. Roger Adams, Water Issues Bound to See More Courtroom Thne, ASPEN PUBLIC

RADIO (May 16, 2012), http://www.aspenpublicradio.org/local-news/story/2012/05/16/water-
issues-bound-to-see-more-courtroom-time.
226. J. Gregory J. Hobbs, Jr., Colorado Water Law: An Histwical Overew, 1 U. DENV.

WATER L. REV. 1, 10 (1997).
227. COLO. REV. STAT. §§ 37-92-202 to -203 (2012).
228. See id. § 37-92-203.
229. VRANESH, supra note 193, at 18.
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similar to Colorado's water court system." Both systems require that an appli-
cant file an application for a water right and both systems undertake fact-
finding and adjudication." However, under a permit system, a state agency,
usually the SEO, conducts the fact-finding and adjudication.

E. OVER-APPROPRIATED STREAMS

As populations in the West grew, more and more streams became over-
appropriated."' In other words, there are more water rights to the stream than
wet water during times of high demand, such as the irrigation season." As a
result, by the 1890s, it became almost impossible for new users to obtain
meaningful water rights on the streams and rivers along the Denver Front
Range including the South Platte and Arkansas Rivers."

Because Colorado water law is based on the concept of "no injury," in
which a junior user can appropriate water out of priority as long as they do not
injure a senior user, the Colorado General Assembly codified the ability of
junior users to develop augmentation plans." Augmentation plans are court-
approved plans that protect senior water right owners while allowing junior
users to divert out of priority so long as they replace their depletions to keep
senior diverters whole."' The augmentation plan must meet the needs of the
senior user at the time, place, quantity, and approximate quality they would
have enjoyed before the out-of-priority diversion." Augmentation water, also
known as replacement water, is water that is added, left, or replaced in a
stream system to offset out-of-priority diversions."'

Temporary approvals of replacement water can also be received adminis-
tratively from the SEO through substitute water supply plans ("SWSPs").'
Augmentation plans, or SWSPs, must be supported by an engineering analy-
sis, usually prepared by a water resources engineer," and all out-of-priority
depletions, regardless of whether the they occur prior to or subsequent to an
application, must be fully replaced."'

230. Id.
231. COLo. REV. STAT. § 37-92-302; CROOK CNTY. NATURAL Rrs. DIsT., WYOMING

WATER RIGHTS FAcT SHEET 1-2 (2001), avwilable at
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239. Icl. at 55.
240. COLO. REV. STAT. § 37-92-308(l)(e) (2012).
241. COLO. REV. STAT. §§ 37-92-302(1)(a), (b), - 308(e).
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221 P.3d 399, 411 (Colo. 2009).
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F. GROUNDWATER

In Colorado, there are two different types of groundwater: tributary and
deep groundwater. Tributary groundwater is hydrologically connected to the
stream." In Colorado there is a rebuttable "presumption that all ground water
... is tributary.".. Tributary groundwater is administered through the priority
system."

Deep groundwater is not easy to replenish and is divided into three differ-
ent types. The first type is designated groundwater. As defined in the
Groundwater Management Act ("GWMA"), designated groundwater is
"ground water which, in its natural course would not be available to and re-
quired for the fulfillment of decreed surface rights, or groundwater in areas not
adjacent to a continuously flowing natural stream wherein ground water with-
drawals have constituted the principal water usage for at least fifteen years pre-
ceding the date of the first hearing on the proposed designation of the basin...

Designated groundwater is administered by the Colorado Groundwater
Commission." Currently, the Colorado Groundwater Commission adminis-
ters eight different designated basins in Colorado.""

243. J. Gregory J. Hobbs, Jr., Protecting Pior Appropriation Water Rights Through Inte-
grating T-ibutarvGrounduiter: Colorado's Eperience, 47 IDAHO L. REV. 5, 13 (2010).
244. Safranek v. Limon, 228 P.2d 975, 977 (Colo. 1951).
245. Id.
246. COLO. REV. STAT. S 37-90-103(6)(a) (2012).
247. Id. § 37-90-103(8).
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Designated Ground-Water Basins and
Management Districts

IED Upper Crow Creek I i Camp Creek
-JU Lost Creek Northem High Plains

Kiowa Bijou Southern High Plains
Upper Big Sandy
Upper Black Squirrel - ron District

boundary
Fure 3: Desionated Groundwater Basins and Management Districts
Source: http.geosurvey.state.;co. usapps/wateratlas/chapter3page3.asp
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The second type of deep groundwater is called nontributary groundwater.
Pursuant to the GWMA, nontributary groundwater is groundwater "located
outside the boundaries of any designated groundwater basin in existence on
January 1, 1985, the withdrawal of which will not, within one hundred years of
continuous withdrawal, deplete the flow of a natural stream .. . at an annual
rate greater than one-tenth of one percent of the annual rate of withdrawal."
With some exceptions discussed below, the GWMA further specifies that
nontributary groundwater is available to the overlying landowner in the
amount of one percent per year of the 100-year life of the underlying aquifer?

The third and final type of deep groundwater in Colorado is not-
nontributary groundwater. Not-nontributary groundwater only exists in Colo-
rado's Denver Basin, which consists of the Dawson, Denver, Arapahoe, and
Laramie-Fox Hills aquifers." Not-nontributary groundwater is defined as
groundwaters within the Denver Basin

I T]hat are outside the boundaries of any designated ground water basin in ex-
istence on January 1, 1985, the withdrawal of which will, within one hundred
years, deplete the flow of a natural stream, including a natural stream at an
annual rate of greater than one-tenth of one percent of the annual rate of
withdrawal."

According to the GWMA, all groundwater wells require a permit.' In or-
der to drill a groundwater well, one must first file an application with the state
engineer.12' Generally, nontributary wells simply need this initial permit." Fur-
thermore, because tributary groundwater is hydrologically connected to sur-
face water, tributary groundwater users must replace their out-of-priority deple-
tions with an augmentation plan or SWSP."

V. INTEGRATING OIL AND GAS WITH WATER LAWS

A. PRODUCED WATER

Historically, oil and gas wells were regulated at the state level exclusively
by the Colorado Oil and Gas Conservation Commission ("COGCC").2" In
2009, the Colorado Supreme Court held that water produced during the CMB
extraction process constituted a "beneficial use" of the water, subject to admin-
istration by the Colorado SEO."' Following the Vance decision, the SEO
faced the staggering reality that thousands of oil and gas wells in the state

249. COLO. REv. STAT. § 37-90-103(10,5).
250. Id.
251. Id.S 37-90-103(10.7).
252. Id.
253. Id. S 37-90-137(1).
254. Id.
255. COLO. REV. STAT. S 37-90-137(4)(a).
256. COLO. REV. STAT. S 37-90-137(9)(c).
257. State Regulations: Colorado, DRILLING WASTE MGMT. INFO. SYS.,
http://web.ead.anl.gov/dwn/regs/state/colorado/index.cfn (last visited Nov. 30, 2012).
258. Vance v. Wolfe, 205 P.3d 1165, 1168-69 (Colo. 2009).
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could require individual permitting determinations."' There was also sig-
nificant concern on the part of the industry that the SEO could curtail the

production of oil and gas in order to protect vested water rights."
To address these issues, the Colorado General Assembly authorized the

SEO to undertake an orderly process integrating CBM wells and, where nec-
essary, conventional oil and gas wells into the priority system." These bills
amended the GWMA, and specifically section 37-90-137(7), to help provide
certainty to water users, oil and gas, and the SEO without jeopardizing vested
water rights." Under that authority, the SEO then promulgated "Rules and
Regulations for the Determination of the Nontributary Nature of Ground Wa-
ter Produced Through Wells in Conjunction with the Mining of Minerals"
("Rules")."

Over a three-year period, the Colorado General Assembly passed three
amendments to section 37-90-137(7) of the GWMA. Colorado House Bill 09-
1303 ("HB 09-1303") created specific timelines for compliance and granted
the SEO authority to promulgate rules to administer the withdrawal of
nontributary groundwater for oil. and gas development' Furthernore, HB 09-
1303 clarified that (i) nontributary water was not subject to the priority system;
(ii) interested parties would have the right to conduct cross-examinations dur-
ing the rule making; and (iii) judicial review of the rules would be in water
court under an Administrative Procedure Act standard of review.'

Senate Bill 10-165 extended certain deadlines and provided further per-
mitting guidelines for the SEO."' For example, nontributary groundwater pro-
duced in oil and gas development does not require a permit, with the excep-
tion of CBM development, if the water is not beneficially used."' Generally,
under these circumstances, water is not deemed beneficially used if it is ex-
tracted for the purpose of facilitating oil and gas production and it is disposed
of in the same geologic basin from which it was removed." The legislation also
exempted nontributary wells from the landowner consent and the six hundred
foot spacing requirement."

These bills created a framework for the SEO to administer groundwater
produced during oil and gas development that recognizes the differences be-
tween CBM extraction and other forms of oil and gas development and allows

259. Kristin H. Mosely, Produced Water Associated with Shale Gas Development 4 (Feb.
24, 2012) (on file with the University of Denver WATER LAw REVIEW).
260. See Kenneth A. Wonstolen & Karen L. Spaulding, Water Issues Flow by Mountain
West, THE AM. OIL & GAS REP., Mar. 2011, amailable at
http://www.bwenergyIaw.com/News/documents/VaterlssuesFlowin MountainWest.pdf.
261. S.B. 10-165, 67th Leg., 2nd Reg. Sess. (Colo. 2010); H.B. 09-1303, 67th Leg., Ist Reg.

Sess. (Colo. 2009).
262. H.B. 09-1303, 67th Leg., Ist Reg. Sess. (Colo. 2009).
263. 2 COLO. CODE REGS. § 402-17 (2012).
264. COLO. REv. STAT. § 37-90-137.
265. Id.
266. S.B. 10-165, 67th Leg., 2nd Reg. Sess. (Colo. 2010); H.B. 09-1303, supra note 262.
267. COLO. REV. STAT. § 37-90-137(7).
268. See id.
269. See id.
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for the integration of oil and gas into the priority system (refer to Table 4 for a
chart that explains this framework)."

Type of Well Well Permit Re- Required to Re- Required to Re-

quired? place Depletions place Depletions
via SEO Substi- via Water Court
tute Water Sup- Augmentation
ply Plan? Plan?

Conventional NO (unless water NO NO
Nontributary put to beneficial

use)

Conventional YES YES YES
Tributary

CBM YES NO NO
Nontributary

CBM YES YES YES
Tributary

Table 4: Permit Requirements

Much of the groundwater associated with oil and gas development is gen-
erally very deep and trapped in isolated geologic formations."' The Rules in-
clude basin-specific rules that define boundaries delineating large areas of land
where wells are deemed to be nontributary to any surface stream."' The Rules
also provided a process for subsequent identification of other such areas."'

For those oil and gas wells that the SEO deemed to be tributary, operators
in over-appropriated basins must replace their depletions to prevent material
injury to vested water rights."' Because nontributary groundwater is not admin-
istered within Colorado's water rights prionity system, a party need not replace
depletions for nontributary wells to prevent injury to vested water rights."" The
rulemaking was an extensive effort that took nearly a year of the SEO's staffs
tine and a three million-dollar industry investment.2"

In 2010, many of the same plaintiffs from the Vaince case challenged the
SEO's authority to promulgate the Rules in lawsuits filed throughout the ma-

270. See id.
271. COLO. OIL & GAs Ass'N, HYDRAULIc FiACluNWG rHITE PAPER 2 (Nov. 26, 2012)

http://www.coga.org/pfs-facts/hfwhitepaper.pdf
272. COLO. REv. STAT. S 37-90-103.
273. Id.
274. COLO. REV. STAT. § 37-90-137.
275. Id.
276. Ken Wonstolen, Enrgy New5 Alet: Prodiuced Water Rulemaking Concludes; General
Assembly Acts; Liaidon Conmences, BEAFIY & WOZNIAK, PC. (2010),
http://www.bwcnergylaw.com/Newss/docuients/PrioducedWaterRuilemakingConcltides-
GeneralAssemblyActs-LitigationCommences.pdl.
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jority of Colorado's water divisions.' Those cases were consolidated case in
Division 1 Water Court in Greeley, Colorado."' In 2011, the Colorado Gen-
eral Assembly passed legislation to clarify and confirm the SEO's authority for
the rulemaking and subsequent adjudications; that appeals and facial challeng-
es to the Rules and nontributary determinations thereunder be held to an
APA standard; and the creation of a rebuttable presumption in favor of the
SEO's determinations where allege injury in water court as a result of oil and
gas development."'

Challenges to the SEO Rules. The SEO adopted the Final Rules in De-
cember 2009 and the Basin-Specific Rules were incorporated in early 2010.'
On March 1, 2010, a group of water users and water right holders, including
the plaintiffs in Vance, filed complaints in Water Divisions 1, 2, 4, 6, and 7,
which were consolidated into one proceeding in Division One Water Court in
Greeley, captioned Pawnee Well Users v. Wolfe.'"' In their complaint, the
plaintiffs challenged the Final Rules and the Basin-Specific Rules, claiming that
the SEO exceeded its statutory authority and that there was insufficient public
notice of the rulemaking and related procedures.'"' The water court ruled in
favor of the SEO and industry intervenor defendants on nearly every claim.'
Among other things, the court ruled that the SEO had the authority to make
nontributary determinations in section 37-90-137(7) of the Colorado Revised
Statutes through rulemakings or adjudicatory proceedings."'

However, the water court did set aside the SEO's rule for the Fruitland
Formation within and outside of the Southern Ute Reservation on grounds
that the SEO lacks jurisdiction on tribal lands." Both the SEO and the South-
ern Ute Tribe filed motions for reconsideration on this issue, and the Colora-
do Supreme Court heard the issue on November 7, 2012."'

Currently, the SEO has issued CBM permits for over 5,000 wells in Colo-
rado."' Thousands of wells can now operate without the need for permits or
administration where they are within nontributary geologic basins.' Where the
wells are tributary, producers need to file SWSPs with the SEO and/or aug-
mentation plans in water court."' The Rules strike a reasonable balance. They

277. Pawnee Well Users v. Wolfe, No. 2010CW89 at *3 (Colo. Water Div. I 2011).
278. Id.
279. H.B. 11-1286, 68th Gen. Assemb., 1st Reg. Sess. (Colo. 2011).
280. Pawnee Well Users, No. 2010CW89 at *3.
281. Id.
282. Id. at *4.
283. Id. at *25.
284. Id.at*12.
285. Id. at *22.
286. Ken Wonstolen, Enemy News Alert: Produced Water Decision Issued, BEATry &

WOZNIAK, PC. (2011); Pawnee Well Useis v. Wolfe, No. 2010CW89 (Colo. Water Div. I
2011), appeal docketed, No. 2012SAl3 (Colo. Nov. 7, 2012).
287. Kevin Rein, Colo. Div. of Water Res., Presentation: Water Rights and Administration

of Produced Water in Colorado 51 (Oct. 1, , 2010), available at
http://water.state.co.us/DWRIPub/DWR%20Presentations/SEOForuml 0_ProducedWaterRe
in.pdf.
2 8 8. Id.
289. Id.
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recognize the importance of oil and gas to Colorado while protecting vested
water rights.

B. LOCAL REGULATION OF WATER SOURCES

Local regulation may also impact water used for oil and gas operations.
For example, on June 1, 2012, the Northern Colorado Water Conservancy
District ("Northern") adopted Rules Governing the Use of Colorado-Big
Thompson Project Water and Windy Gap Project Water for the Develop-
ment of Oil, and Gas Wells ("Northern Rules").' The Northern Rules require
that all Colorado-Big Thompson Project water and the first use of all Windy
Gap water used for oil and gas must be within the boundaries of the Northern
District and its municipal sub-district." This significantly restricts water used
for oil and gas in the northern Front Range.

Congress approved the Colorado-Big Thompson Project ("C-BT") in
1937... to bring water from the western slop, across the continental divide, and
to the eastern slope of Colorado via a thirteen-mile tunnel under Rock Moun-
tain National Park."' Northern and its municipal sub-district administer the
projects"' that irrigate some 640,000 acres and serve roughly 850,000 people."
Northern enacted these rules because its key governing documents require
that C-BT Project water, and the first use of Windy Gap Project water, be
within the boundaries of Northern or its municipal subdistrict.' Northern
cited the terms of its 1938 Contract with the United States, the Conservancy
Act, and its allotment contracts as authority."

The Northern Rules impact many municipalities that earn significant rev-
enues selling water for oil and gas purposes. Service providers and companies
were particularly affected in Weld County. Local regulation of facets of oil and
gas development has become a significant issue in Colorado. For example,
residents of the City of Longmont voted to ban fraccing in the November 2012
election.!" While such actions are likely preempted by state law, additional
local regulations related to water and oil and gas may be forthcoming.

290. N. COLo. WATER CONSERVANCY DIST., RULES GOVERNING THE USE OF COLORADO-
BIG THOMPSON PROJECT VATER AND WINDY GAP PROJECT WATER FOR THE DEVELOPMENT
OF OIL AND GAS WELLS 1 (2012).
291. Id.
292. ROBERT AUTOBEE, COLORADO-BIG THOMPSON PROJEcr 10 (1996) available at
http://ww.morganangel.com/uploads/Big%20Thompson.pdf.
293. NORTHERN WATER, COLORADO-BIG THOMPSON PROJECT
http://wvy.northemwater.org/VaterProjects/C-BTProject.aspx (last visited Oct. 27, 2012).
294. NORTHERN WATER, 75"' ANNIVERSARY http://wmy.northemwater.org/

AboutUs/75thAnniversary.aspx (last visited Oct. 27, 2012).
295. Id.
296. N. COLO. WATER CONSERVANCY DIST., supra note 290, at 1.
297. Id.
298. Scott Rochat, Ballot Quesdon 300. Longmont Fmckirng Ban Storms to Vitory

DENVER POST, Nov. 6, 2012, http://wmy.denverpost.conVrecommended/ci_21943036.
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VI. CONCLUSION

Oil and gas has a tremendous economic impact on Colorado and the
West. While the industry's demands on water are comparatively small, the
need for dependable water supplies in hydraulic fracturing is great. According-
ly, water rights and water quality are increasingly important for source water as
well as produced water. We hope this article provides a general understanding
of applicable state and federal laws that may help operators make key compli-
ance decisions.
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The prior appropriation doctrine of water law is the framework within
which water is developed and administered in the Western United States.'
This system of water law and administration has served well over the past cen-
tury to provide flexibility through the establishment of clearly defined water
rights that can be transferred among uses over time. While the doctrine of
prior appropriation has sometimes been called rigid and inflexible,' innova-
tions have been progressively incorporated into the law, including out-of-
priority diversions and storage rights, related substitute water supply plans,
conditional rights, recognition of in-stream flow protection and recreational
uses as beneficial uses, water banks of various forms to facilitate transfers, and
(belatedly) empowering the water courts to consider water quality effects when
reviewing large transfers.3
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1. NEILS. GRIGG, COLORADO'S WATER: SCIENCE & MANAGEMENT, HISTORY & POLITICS
143 (1st ed. 2003).

2. See, e.g., Adam Schempp, IVestern Water in the 2st Centwy: Policies and Pmgiuns
that Stretch Supplies in a Prior Appropiation World, 40 ENVTL. L. REPORTER NEWS &
ANALYSIS 10394, 10395 (April 2010) ("While adaptable, prior appropriation is rule-bound,
founded on the historical order of rights and quantity of usage. An imperfect understanding of
the amount of water historically consumed (as opposed to what returns to the stream), coupled
with the preeminent rule that 'thou shall not injure the rights of other water users,' has fortified
established practices behind a series of legal barriers, posing a significant obstacle to improving
efliciency of use."); see also LAWRENCE J. MACDONNELL, I THE WATER TRANSFER
PROCESS AS A MANAGEMENT OPTION FOR MEETING CHANGING WATER DEMAND 68
(1990).

3. David Getches, A. Dan Tarlock, Douglass Kenney, Justice Gregory .1. Hobbs, Jr. &
Matt Jenkins, Panel Discussion at the Natural Resources Law Center's Conference (June 2007)
(outline on file with the University of Colorado Natural Resources Law Center); see abojustice
Greg Hobbs, Colo. S. Ct., How Like a River: The Evolution of Western Water Law, Speech to
the Colo. Water Workshop (July 26, 2000), in WATER RESOURCE MANAGEMENT 155-56
(6th ed. 2009).
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Nonetheless, there remain areas in the law and its administration that re-
sult in unnecessary economic losses to water users and their communities.' For
example,- in 2006, the State Engineer shut down more than four hundred wells
in Weld County on the South Platte River in Colorado on the grounds that
the wells' pumping was interfering with surface flows belonging to more senior
agricultural surface right holders downstream, who put a call on the river.' The
shutdown resulted from several years of complaints to the State Engineer from
surface water users that the out-of-priority well pumping was not being ade-
quately augmented.' Evaluation of the econonuic impacts of the well shut-
downs showed that the losses to the well owners and linked economic activities
in Weld County greatly exceeded any potential gains to the agricultural senior
water right holders that might result from enforcing the senior rights.' The call
also precluded upstream diversions and storage by several large urban users
with more junior rights (including Greeley, Boulder, and Highlands Ranch),
substantially increasing resulting economic losses.!

Thus, the process of priority administration, which lies at the heart of the
doctrine of prior appropriation, can lead to economic losses that may out-
weigh the benefits from strict priority enforcement. The well shutdown case
even suggests that river calls generally are likely to be economically inefficient
since the parties who place river calls are not responsible for losses to up-
stream juniors. An offsetting argument is that, in the long run, river calls moti-
vate changes in water administration and help to clarify the property rights in
water.

Still, one would expect that active water markets would correct such une-
conomic results since higher-valued junior users would profit from buying the
water rights of lower-valued senior users.' After all, Colorado has had more
than a century of water market activity and has exhibited flexible legal innova-
tions like those noted earlier.

However, efficient functioning of water markets depends heavily on two
key conditions: (i) low transaction costs; and (ii) a legal framework that creates
the potential for a wide range of transactions, in other words, sufficient market
scope." In Colorado, transaction costs create substantial barriers to market
transactions while the "beneficial use" doctrine and the closely related "anti-

4. It should be noted that water right priorities are established by the timing of initial use of
the water without regard for the economic value of benefits derived from the use of the water.
DAVID H. GETCHES, WATER LAW IN A NUTSHELL 108 (1997).

5. Charles W. Howe, Water Law and Economics: An Assessment of River Calls and the
South Platte Wel/lShut-Down, 12 U. DENV. VATER L. REV. 181, 183 (2008).

6. Id.
7. Id. at 185.
8. Id.
9. The term "water markets" can refer to anything from an individual fanner's sale of a

right to an adjacent town to highly organized markets like that in the shares of the Northern
Colorado Water Conservancy District. See Charles W. Howe & Christopher Goemans, Water
Transfers and Their Impacts: Lessons from Three Colorado Water Markets 39 J. AMERICAN
WATER RES. ASSOC. 1055, 1055 (2003).

10. See HAL R. VARIAN, INTERMEDIATE MICROECONOMICS 15-16 (5th ed. 1999).
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speculation" doctrine substantially narrow market scope." Transaction costs
discourage potential economically beneficial transfers, while strict enforcement
of the anti-speculation doctrine can prevent the useful packaging of rights to fit
demands for water. As a result, the correspondence between water rights sen-
iority and economic productivity of the water applied under those rights re-
mains low.

I. TRANSACTION COSTS

Transaction costs of carrying out an appropriation or transfer (measured
by dollars per acre-foot transferred) include filing costs, possible litigation, and
the evidentiary showings (the burden of which is squarely on the applicant)
required by the court to establish historic consumptive use and non-injury to
other water rights holders." These unit costs depend on the size of the transfer
(there are economies of scale due to elements of fixed costs in the transfer
process) and on the level of controversy surrounding the transfer (partially
measured by the number of protests)." In addition to monetary costs, any de-
lays in administrative review may prohibit fast turn-around transfers like those
needed by agriculture during drought."

Transaction costs in Colorado are also increased by a lack of basic water
rights information. Neither the State Engineer's Office nor the water courts
have publicly available centralized databases of the names of water right own-
ers, making it difficult to contact owners. Water rights transactions and owner-
ship are recorded at the county level like real estate transactions; however, the
lack of a more centralized system to account for water rights whose above- and
below-ground tributaries span multiple counties complicates interpreting these
records. Equally important, sale prices are not recorded, complicating the
problem of "price discovery" (figuring out what a reasonable offer to buy or
sell might be).

When an application for a change of right is filed, the owner of the right
and nature of the changes are included in the application filed with the water
court. Resumes of such applications are published monthly by the water court

11. The legal standard for speculation is the lack of a "specific plan and intent to divert ...
a specific quantity of water for specific beneficial uses." Pagosa Area Water & Sanitation Dist. v.
Trout Unlimited, 170 P.3d 307, 315 (Colo. 2007) (citing COLO. REV. STAT. § 37-92-
103(3)(a)(II) (2012)).

12. COLO. REV. STAT. S 37-92-302 (2012); Administrative Order Concerning Division I
Water Court Policies (2011).

13. Charles W. Howe, Carolyn S. Boggs & Peter Buder, Transaction Costs as Detenni-
nants of Water 7ansfers, 61 U. COLO. L. REV. 393, 397, 399, 401 (1990). It is also worth
noting that if an applicant in Colorado appeals the water court's decision to the Colorado Su-
preme Court, the court will often request amicus briefs regarding the proposed water right or
transfer from third parties to the suit, even further delaying or adding complexity to review.

14. It seems possible, if not inevitable, that parties needing quick access to water might
attempt privately to negotiate with other water users not to oppose their applications in order to
expedite the process.

15. Ditches & Diversions, The Water Information Program of the Colorado Division of
Water Resources, available at http://www.waterinfo.org/colorado-water/ditches-diversions (last
visited Sept. 15, 2012).
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clerk, but include only limited information like the amount, priority date, loca-
tion of water put to beneficial use, and general source of the water." For a wa-
ter market to function efficiently, more information, such as the types of crop
irrigated and average water applications, would be useful.

In 2007, the Colorado Supreme Court appointed a committee to "review
the water court process to identify possible ways to achieve efficiencies in water
court cases through rule and/or statutory changes."" Committee recommenda-
tions included amendments to rules of procedure, educational programs for
attorneys and judges, establishment of a standing water court committee, better
materials to assist the public and individuals without attorneys, and necessary
funding for the courts and their staffing.'" While the recommendations are
undoubtedly steps in the right direction, the jury is still out on the effectiveness
of the resulting 2009 rule changes and the periodically updated set of forms
water applicants must use." Reducing transaction costs remains a challenge in
Colorado.

II. THE SCOPE OF WATER MARKETS: MARKET SIZE, BENEFICIAL
USE, AND THE SPOOK OF SPECULATION

The scope of a water market is defined by (i) the geographical extent of
the market; and (ii) the breadth of allowable transactions; the larger the num-
ber of buyers and sellers, the closer that market approaches one of perfect
competition." The greater the scope of the market, the more effective the
market will be in effecting advantageous transactions." For example, a market
that can generate transactions throughout an entire river basin is more likely to
generate advantageous transactions than one confined to a smaller watershed,
because the larger number of buy and sell offers increases the likelihood that
mutually beneficial matches will occur. Conversely, legislative proposals to
prohibit out-of-basin transfers would, if passed, also rule out advantageous
transfers."

16. See, e.g., 'WATER RESUME PUBLICATION, District Court, Water Division 1, Colo. (May
2012).

17. Chief justice Mary J. Mullarkey, Older Conceeirng the Estabhlshient of the I'Vater
Court Conunittee of the Colondo Supreme Coul, COLO. S. Cr. OFFICE
OF THE CHIEF JUSTIcE (Dec. 4, 2007), available at
http://wvwv.couits.state.co.us/userfiles/File/CourtProbation/SupremeCourt/Committees/Wate
rCourtCommittee/Vater_CourtCommitteeChief.lusticeSignedOrder.pdf.

18. justice Gregory .. Hobbs, Jr., 7iineh, Eul, and EIective Water Courts: Report to die
Ghief justice, WATER CT. COMM. OF THE COLO. S. CT. (Aug. 1, 2008), available at
http://Vw.courts.state.co.us/userliles/File/CourtProbation/Supreme_.Court/Committees/Wate
r CouiiConunittee/Final_Report_August_1_2008.pdf.

19. Id.
20. See Zachary Willis, Water Court Forms Again Updated by Colorado State Judicial

Branch, Colo. Bar Ass'n. Legal Connection, January 12, 2012,
http://chaclelegalconiiection.coi/2012/01/w%,atei-court-foris-again-updatci-by-colorado-state-
judicial-new-denver-basin-application-issue(d/ (last visited Sept. 17, 2012).

21. See ROBERT D. COOTNER &THOMAS ULEN, LAW AND EcoNOMics 37 (1988).
22. See id.
23. See, e.g., H.B. 97-1286, 1997 61st Leg. 1st, Reg. Sess. (Colo. 1997).
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In Colorado, the scope of water markets is further limited by two closely
related doctrines that lie at the heart of appropriations doctrine: "beneficial
use" and "anti-speculation."" The origins of both doctrines historically lay in
concerns about the monopolization of unused water supplies.' Counon-
sense beneficial use requirements prevented early settlers from claiming entire
streams and promoted efficiency of use by discouraging "waste" and threaten-
ing forfeiture of the right." However, the doctrines have not kept up with the
times. As Professor Janet Neuman states, "the doctrinal trinity of beneficial
use, waste and forfeiture . .. is ill-equipped in its present form to achieve the
levels of efficiency that will be necessary to meet twenty-first century westem
water demands."'

In defining beneficial use, courts have used a custom-based, lowest corn-
mon denominator standard that fails to motivate the highest-valued uses of
water and fails to incorporate a desirable "ratcheting-up" of reasonable use
standards as better technologies become available." For example, flood irriga-
tion should not be considered a beneficial use if economically reasonable
sprinkler techniques are available and widely accepted. One can conclude that
the water courts are not well equipped to say what is beneficial and what is not,
a determination better left to water users, water managers, and water markets.

Closely related to beneficial use is the concept of "speculation" and the
"anti-speculation doctrine." Speculation in water law has been defined as "lack
of a specific plan and intent to divert, store or otherwise capture, possess and
control a specific quantity of water for specific beneficial uses."' Insisting on
these conditions at the time of filing for a change of use can preclude economn-
ically valuable transactions, especially the "packaging" of smaller rights to
match the supply needs of larger users. Requiring a definite transferee who has
a clear "beneficial use" for the water creates a "chicken and egg" problem in
which potential buyers will not commit to buy or lease until the change of use
is assured, while the filing requires a buyer with a clear "beneficial use."

24. Scott A. Clark & Alix L. Joseph, Changes of Water Rrhts and the Anti-Speculaidon
Doctrine: The Continuing nipontance of Actual Beneficial Use, 9 U. DENV. WATER L. REV.
553, 562 (2006) (citing High Plains A & M, LLC v. Se. Colo. Water Conservancy Dist., 120
P.3d 710 (Colo. 2005)).

25. COLO. REV. STAT. § 37-92-305(9)(b) (2012); see also High Plabis, 120 P.3d at 710.
26. Forfeiture of rights is very infrequent in Colorado. The State has no forfeiture statute

(which, in other states, reverts the water right back to public use after a specified period of time,
regardless of the water right holders' intentions) and an abandonment proceeding, which re-
quires a showing of intent to abandon the water right, is required to eliminate an unused right,
although abandonment is presumed if water rights have gone unused for ten years. COLO. REV.
STAT. § 37-92-103(2) (2012); COLO. REV. STAT. § 37-92-402(11) (2012).

27. Janet C. Neuman, Beneficial Use, Waste and Forleiture: The Ineflicient Search for
Efliciencyin Western Water Use, 28 ENVFL. L. 919, 922 (1998).

28. See id. at 947-48.
29. Pagosa Area Water & Sanitation Dist. v. Trout Unlimited, 170 P.3d at 315 (citing

COLO. REV. STAT. § 37-92-103(3)(a)(II) (2012)). The financial definition of "speculation" is the
undertaking of a risky business or financial position in the expectation of a commensurate gain.

In the futures markets, speculators accept contracts offered by "hedgers" wdho seek to avoid risk.
This is a vital Fimction in the allocation of risk. See VARIAN, supra note 10 at 236-39.
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For example, in High Plans A&M, LLC v. Southeastern Colorado Water
Conservancy Distric4 High Plains had acquired extensive water rights and
options on the Fort Lyon Canal in the Arkansas Basin of Colorado with the
intent of reserving the consumptive fractions of those rights for transfer to un-
specified, but fairly obvious, Front Range communities." The water court de-
nied High Plains' change of use application for these supplies and the Colora-
do Supreme Court affirmed the denial in 2005, alleging that the exchange
application (10CW4) was speculative."

Speculators typically are parties who invest in risky situations, banking on
superior information or better-informed anticipation of future conditions to
profit from spot and forward sales or purchases." These risk takers are needed
to contract with risk adverse "hedgers" for a continuous, efficient market as
found in the grains, oil, and electric energy markets. It is reasonable to assume
that the High- Plains group made extensive investigations into emerging Front
Range water needs and the willingness of Arkansas Valley farmers to sell parts
of their water supplies. By providing a ready market for farmers who wanted to
sell some of their water and to provide an alternative source for buyers, High
Plains could have beneficially served both. But the tight constraints of the anti-
speculation doctrine, while considered fundamental to the pnior appropriation
system as it currently stands in the State, prevented High Plains from doing so.

The Arkansas Valley "Super Ditch" is an innovative proposal in which
participating farmers agree to fallow part of their irrigated land on a rotating
basis so that their collective consumptive use can be leased to other users for
longer terms." The project would allow water supplies to pass temporarily
from agricultural users to other users without permanent sale of the underlying
water rights." Many protests were filed against Super Ditch in Division 2 Wa-
ter Court, alleging that the exchange application (1 OCW4) was speculative. In

30. High Plains A & M, LLC, 120 P.3d at 715-16, 721.
31. Id. at 714. The HIgh Plaims court explained that:

High Plains applied to change water rights historically used for irrigation to any one of

over fifty proposed uses in any of twenty-eight Colorado counties. The water court

found the change application "so expansive and nebulous" that there was no way to

determine whether vested water rights would be injured by the change or to deter-

mine if there would actually be a new beneficial use made of the water. The court

found that the proposed changes were "such a deviation from the original right" that

they effectively requested a new water right. As such, the court found that the applica-

tions violated Colorado's anti-speculation doctrine, and granted the objectors' motion
for summary judgment.

Id.
32. VARIAN, suprm note 11, at 236.
33. PETER D. NICHOLS, COLO. WATER CONSERVATION BD., DEVELOPMENT OF LAND

FALLOWING-WATER LEASING IN THE LOWER ARKANSAS VALLEY I (June 30, 2011); see also
Super Ditch, THE WATER INFORMATION PROGRAM, http://www.waterinfo.org/super-ditch (last
visited Sept. 21, 2012).

34. NICHOLS, supra note 33.
35. See Chris Woodka, Jirgation Regulations Dhanw Potests Across Valley, PUEBLO

CHIEFrAIN, Dec. 28, 2009, http://www.chieftain.com/news/local/irrigation-reglations-draw-
protests-across-valley/article_816422e6-8fa9-50d9-87c9-98a02b4d2ele.html.
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spite of those protests, this innovative institutional arrangement is moving
ahead.

Some have argued that the biggest impediment to successful water banks
and leasing programs like the Super Ditch is the lack of information available
to water rights holders about how the banks function." While states like Cali-
fornia, Idaho, and Arizona have relatively active water banks, Colorado lags
behind." There is no question that the application of Colorado's anti-
speculation doctrine can have the effect of discouraging participation in water
banking or pilot leasing programs. Effective administration should, instead,
have the effect of injecting more information and flexibility into water mar-
kets."

I. UNEVEN APPLICATION OF THE ANTI-SPECULATION
DOCTRINE

The prohibition of "speculation" has been unevenly applied and has been
frequently circumvented. Cases cited in the Denver Post investigative series,
"Liquid Assets: Turning Water into Gold," showed that water brokers had
been able to acquire water rights for undefined future sale through temporary
application to specially formed water districts." The Hgh Plains ruling has not
prevented the formation of more special districts that accumulate water rights
for later sale to unspecified users." The United Water and Sanitation District
consists of a one-acre patch of land that can serve users anywhere in the State
while accumulating water rights for unspecified future sale." The thirty-nine-
acre Elbert and Highway 86 Commercial Metro District is constituted as a
statewide district that intends to build a 150-mile pipeline from the Lamar
Canal to Elbert County for unspecified users." Thus, while the State attempts
to take an anti-speculation stance, highly speculative transactions have been
able to proceed.

Conditional water rights that are typically granted to municipalities have
not been considered speculative even though some have not been perfected
for one hundred years." It is difficult to distinguish between urban planning
needs and "speculation." Additionally, many conditional oil shale rights are
more than fifty years old, while some conditional irrigation rights are over one

36. VASH. DEP'T OF ECOLOGY, ANALYSIS OF WATER BANKS IN THE WESTERN STATES, at
ii (Publ'n No. 04-11-011 July 2004), available at
hittps://fortress.va.gov/ecy/publications/publicafions/041 1011 .pdf.

37. Id. at 29, 37, 55, 61.
38. See generally id. at 19-27.
39. David Olinger & Chuck Plunkett, Liquid Assets: Turnhg nater Lnto gold DENVER

PosT, Nov. 21, 2005, at Al.
40. Id.
41. Id.
42. Karen E. Crummy, Elbert County Commission Water distict soon could reach across

Colonado, DENVER PosTjuly 27, 2011, at Bl.
43. J. Gregory J. Hobbs, Jr., Colo. S. Ct., Anti-Speculation and the Great and Growing

Cities Doctrine, 41st Annual Conference on Environmental Law for the American Bar Associa-
tion (Mar. 23, 2012).
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hundred years old." In a real sense, every water right owner is a speculator
since water prices are broadly expected to continue increasing. Most of the
investment groups that have recently invested extensively in Western U.S.
ranchland clearly are not in business to raise cattle but to acquire water rights.

"Speculators All"
(Cartoon credit: Bruce Stark of the Balkinore Tines.)

IV. RECONCILING SOME OF THE WATER LAW-ECONOMIC
CONFLICTS

It seems feasible to work toward the reconciliation of these two major is-
sues: (i) excessive transaction costs; and (ii) excessive application of the anti-
speculation doctrine. Regarding the reduction of transaction costs, scholars
and practitioners can develop presumptive values for consumptive use, time-
of-use and return flows tailored for each watershed based on the many years of
court cases and related transaction data." For example, in the Rules Governing
the Arkansas River Water Bank Pilot Project, the Colorado Division of Water
Resources specifically allowed the Project to use presumptive values for con-
sumptive use and time of use for each ditch." Presumptive values would avoid
the need for new hydrologic and agronomic studies in many change-of-use
cases. More broadly, the Colorado Supreme Court has allowed the use of
presumptive values for transfers on the same ditch."

44. Derek L. Turner, Pagosa Area Water & Sanitation District v. Trout Unlmited and an

Anti-Seculation Doctrine for a New Era of Waer Supply Planning, 82 U. COLO. L. REV. 639,
643 n. 20, 670 n. 181 (2011).

45. See Charles W. Howe et al., Transaction Costs as Determinants of Water Tansfel, U.
COLO. L. REV. 393 (1990).

46. COLO. REV. STAT. § 37-80.5-101 etseq. (2001) (repealed 2007).
47. See, e.g., Burlington Ditch Reservoir & Land Co. v. Metro Wastewater Reclamation

Dist., 256 P.3d 645, 668, 675 (Colo. 2011) (applying a ditch-wide analysis for quantifying water
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Regarding speculation, the rules for water administration should allow for
"repackaging" or "bundling" of water rights to better meet the quantity and
reliability needs of potential customers-as was the intention in the High Plains
case and as is the intention of the Arkansas Valley Super Ditch Project. This
would allow us to avoid the "chicken and egg" situation mentioned earlier, that
is- a situation where the buyer will not commit until change of use is assured
but where the change of use application lacks a specific buyer. Finally, the
granting of conditional rights (in reality a form of speculation) should be tight-
ened by limiting the life of such rights and stiffening diligence requirements to
"free up" water for other claimants and reduce the hydrologic uncertainties
currently faced by downstream water rights owners.

The issue of the inefficiency of river calls should gradually be solved
through market transactions facilitated by lower transaction costs and freed
from excessive anti-speculation restraints.

rights in the same ditch during a change case); see also David W. Baker, Future ofDitch-Wide
Change Cases in Colondo: Reducing Per-Share Water Quantities with Histoiical Consunptive
Use Determbations Based On Unlawlid Enlargement and Average Reservokr Releases, 15 U.
DENV. WATER L. REV. 173, 174, 187-88 (2011).
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I. INTRODUCTION

A ballot initiative proposed in 2012 would have adopted, by constitutional
amendment, a "public trust doctrine" for all water in Colorado. Since 1994,
Richard Hamilton and others have proposed a series of similar initiatives to
add a public trust doctrine to the state's constitution. Many lawyers and water
experts, let alone most voters, are uncertain what that phrase means. This arti-
cle reviews the roots and evolution of the public trust doctrine and the con-
trasting rejection of the doctrine as inconsistent with legally established water
appropriation rights in Colorado. It concludes by examining the proposed
public trust ballot initiatives in this framework.

A rancher on the dry Arizona Strip recounted the range wars fought over
water on those desert lands north of the Grand Canyon. He summarized,
"There are three scarce things of value out here-gold, women, and water. If
the government has to take two of them, why then, leave the water." The
rancher's words capture the essence of the continuing struggle over western
water. First, without water, life itself, let alone development, is impossible in
the West. Water development has been the foundation of Colorado's econo-
my, from its early settlement continuing to its present cities and towns, farms,
industry, and recreation economy. Second, Colorado's arid climate, in contrast
with most other states, requires more intensive water development. The basic
precept of economics-demand exceeds supply-applies acutely to water in the
West. Competition for water is fierce; there is not enough to satisfy everyone's
desires.

The Colorado Constitution recognized these realities in its provisions on
water that were adopted at statehood in 1876. While the constitution declares
water of natural streams "to be the property of the public," this water is "dedi-
cated to the use of the people of the state," and is "subject to appropriation,"
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both past and future.' Moreover, the right to divert such water for beneficial
use "shall never be denied," so long as prior appropriations are satisfied.'
These sections "establish an ascertainable and stable policy for allocation of a
scarce and essential resource."' The Colorado Constitution's water rights prin-
ciples have survived intact since statehood, despite repeated attempts since
1994 to impose a public trust in water by constitutional amendment through
Colorado's initiative process.

Finally, and especially relevant to the public trust doctrine, water wars have
lost none of their importance or intensity, and governments (local, state, and
federal) are usually in the thick of the fray as combatants or arbiters. There
may be no more notorious or enduring water war than that fought over Los
Angeles' water diversions from California's Owens Valley, immortalized in the
movie "Chinatown." In yet another battle of that continuing war, the California
Supreme Court in 1983 provided a new "weapon," one ultimately more effec-
tive at stopping the flow of water to Los Angeles than the irate Owens Valley
ranchers' dynamiting or occupation of the aqueduct decades before.' This new
"weapon" is the archaic and once almost-forgotten public trust doctrine, given
new life and force by the judiciary.

The public trust doctrine, originally of limited and circumscribed applica-
tion, has been judicially expanded into a doctrine that could undermine the
foundations of appropriative water rights in Colorado, as it has in California.
Used as an environmental litigation tool in some states, this expansive public
trust doctrine has become a trump card judges or regulators can play to deny
new water rights or abrogate existing water rights in the name of environmental
values, while hoping to avoid the constitutional mandate to pay just compensa-
tion for those water rights.

In a recent decision, the US Supreme Court reaflirmed that the doctrine
is purely a matter of state law.' Thus, the Colorado Constitution controls
whether Colorado will recognize a public trust in water. The Colorado Su-
preme Court soundly rejected the first moderii attempt to apply the public
trust doctrine to Colorado." In two later cases, the state's highest court did not
even consider a public trust doctrine in addressing questions of public interest
and public duties with regard to water rights; in both cases parties had argued
public trust without success in the trial court, but on appeal, the same parties
shied away from advocating the public trust doctrine as such.' But while the

1. COLO. CONST. art. XVI, § 5.
2. Id. S 6.
3. Gregory J. Hobbs, Jr. & Bennett W. Raley, Water Rghis Protection in Waler Quahty

han 60 U. COLO. L. REv. 841, 879 (1989).
4. Nat'1 Audubon Soc'y v. Superior Court (Mono Lake), 658 P.2d 709, 732 (Cal. 1983)

(en banc).
5. PPL Mont., LLC v. Montana, 132 S. Ct. 1215, 1234-35 (2012). See discussion idifa

Section II.C.
6. People v. Emmert, 597 P.2d 1025, 1027 (Colo. 1979) (en banc). See discussion Aifda

Section III.B.
7. Aspen Wilderness Workshop v. Colo. Water Conseivation Bd., 901 P.2d 1251, 1259-

61 (Colo. 1995) (en banc) (addressing the Water Court's role and CWCB's statutory public
duties regarding its instream flow water rights on Snowmass Creek); In re Bd. of Cnty.
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Court has shown little inclination to reconsider its rejection of the doctrine, the
voters may have an opportunity to consider addressing the issue by amending
the constitution if some future version of the proposed initiative appears on
the ballot.

II. ROOTS OF THE PUBLIC TRUST DOCTRINE

A. THE TRADITIONAL PUBuC TRUST DOCTRINE-NAVIGABILITY

Defining the public trust doctrine is an elusive exercise, somewhat like try-
ing to nail Jell-O to the wall. The University of Colorado's own Professor
Charles Wilkinson, a proponent of the doctrine, describes it as "complicated,"
noting it comes in "many different forms."' Professor Joseph Sax, who first
advocated an expanded role for the public trust doctrine, said, "Certainly the
phrase 'public trust' does not contain any magic such that special obligations
can be said to arise merely from its incantation."' Regardless of its alluring
name, the public trust is hardly a trust at all." In fact, it eludes classification." It
is "not so much a substantive set of standards ... as it is a technique by which
courts may mend perceived imperfections in the legislative and administrative
process."" The doctrine is primarily a creation of the courts and has evolved
into different forms in different jurisdictions. In a thorough study of the public
trust doctrine's legal history, Professor James Huffman concluded that the
doctrine's legal roots may be muddled because its proponents, to encourage
judicial action, "have created a mythological history of the doctrine."

The public trust doctrine is most easily understood in its "traditional" or
"core" form." Traditionally, the public trust doctrine was a common law re-
straint on government, preventing sovereign authority from defeating public
access to navigable waters and the lands beneath them." The doctrine, derived
from Roman law, developed under England's monarchy to prevent the Eng-

Comm'rs. v. United States, 891 P.2d 952, 971-73 (Colo. 1995) (en banc) (the "Union Park"
case, rejecting arguments on appeal for broad consideration of "public values" in awarding new
conditional water rights). See discussion infra Section II.B.

8. Charles F. Wilkinson, The Headwaters of the Publc Trust: Some Thoughts on the
Source & Scope of the Traditional Doctrie, 19 ENvTL. L. 425, 426 (1989).

9. Joseph A. Sax, The Public Trust Doctane in Natura Resource law: Efectivejudicial
Intenention, 68 MICH. L. REV. 471, 485 (1970).

10. George A. Gould, The Public Trust Doctrine & Water Rights, 34 ROCKY MTN. MIN. L.
INST. 25-1, 25-10 (1988).

11. James L. Huffman, A Fish Out of Water: The Publc Trust Docire in a Constitutonal
Democracg 19 ENVTL. L. 527 (1989) [hereinafter Huffian, Fish Out of Water.

12. Sax, supra note 9, at 509.
13. James L. Huffman, Speaking of Inconvenient Truths-A History of the Pubhlic Trust

Doctrine, 18 DUKE ENY-rL L. & POL'Y F. 1, 101 (2007) [hereinafter Huffman, History of the
Pblic TsI].

14. See Wilkinson, supra note 8, at 426-27.
15. See Gould, supa note 10, at 25-11 to -13; Michael C. Blumm, Public Property& the

Democratization of Western Water Law: A Modern View of the Public Trust Doctrie, 19
ENVTL. L. 573, 580 (1989).

50 Volume 16



COLORADO PUBLIC TRUSTDOC7RjVE 1

lish Crown from transferring title in the submerged lands underlying navigable
waters.'"

English common law apparently did not trust the Crown to resist the
temptation of bestowing favors on its supporters by deeding them title to sub-
merged lands and thus control over the navigation of the overlying waters."
The Crown could convey its other holdings to its favored subjects," but public
navigation of English waters was so important, historic, and entrenched that
the common law restraints on the Crown, following the Magna Carta, included
protection of public access to navigable waters by preventing conveyance of the
underlying lands."

The most prominent American case on the traditional public trust doc-
trine is the U.S. Supreme Court's 1892 decision in Illnois Central Railroad
Co. v. Illinois' In 1869, the State of Illinois granted to the Illinois Central
Railroad Company its right and title to the submerged lands of Lake Michigan
beneath Chicago's harbor." This grant was made to allow the railroad to de-
velop the harbor and waterfront." Illinois later underwent a change of heart
and sued the railroad, claiming the state still held title to the submerged lands
and the right to develop the harbor." Illinois relied on the public trust doctrine
to argue that it had never truly granted title and exclusive control of the Chica-
go harbor and waterfront to the railroad."

The Supreme Court agreed:

It is the settled law of this country that the ownership of and dominion and
sovereignty over lands covered by tide waters, within the limits of the several
states, belong to the respective states within which they are found, with the
consequent right to use or dispose of any portion thereof, when that can be
done without substantial impairment of the interest of the public in the wa-
ters."

The Court then held that this same doctrine applied to "public, navigable wa-
ter, on which commerce is carried on between different states or nationd' be-

16. See Huffman, Fish Out of Water, supra note 11, at 541; see also Kemper v. Hamilton,
274 P.3d 562, 572 (Colo. 2012) (Hobbs, J., dissenting).

17. See Huffman, Fish Out of Water, supra note 11, at 550.
18. See Wilkinson, supra note 8, at 430-31.
19. See Huffman, Fish Out of Water, supra note 11, at 550. There is controversy over

whether the Crown could actually divest itself of tide to lands underlying navigable waters. See
Wilkinson, supra note 8, at 430-31, n. 31. One authority states that alienation of title to sub-
merged lands was categorically prohibited, while another states that transfer of title was prohibit-
ed only if the effect was to impede public access to the navigable waters. See id. Whatever the
correct position, the cornerstone of the doctrine was preserving public access to navigable wa-
ters.

20. Ill. Cent. R.R. Co. v. Illinois, 146 U.S. 387 (1892).
21. Id.at438.
22. Id. at 439.
23. Id. at 433-34.
24. Id. at 439.
25. Id. at 435 (emphasis added).
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cause any distinction between tidal and such navigable waters would be "arbi-
trary and without any foundation.""

The Court explained that the state held tide to lands submerged under
navigable waters in a different fashion than other lands:

It is a title held in trust for the people of the state, that they may enjoy the
natvigation of the waters, carry on commerce over them, and have lberty of
Iishingtherein, freed from the obstruction or inteiference of private parties."

The Court then delineated the constraints on a state conveying tide to
these lands:

The trust devolving upon the state for the public, and which can only be dis-
charged by the management and control of property in which the public has
an interest, cannot be relinquished by a transfer of the property. The control
of the state for the purposes of the trust can never be lost, except as to such
parcels as are used in promoting the interests of the public therein, or can be
disposed of without any substantial impairment of the public interest in the
lands and waters remaining.'"

Thus, under the traditional public trust doctrine, the state may convey tide
to lands beneath navigable waters, but must retain suflicient control to assure
the purpose of the trust is not substantially impaired. Notwithstanding the lan-
guage or intent of any conveyance of these submerged lands, "there always
remains with the state the right to revoke those powers and exercise them in a
more direct manner, and one more conformable to its wishes."'"

"There can be no irrepealable contract in a conveyance of property by a
grantor in disregard of a public trust, under which he was bound to hold and
manage it."" Thus, the public trust doctrine is an extreme example of caveat
emptor or "buyer beware." Every grant of tide to lands beneath navigable wa-
ters is, whether or not the conveyance says so, subject to the state's inalienable
power to revoke its conveyance for trust purposes.

It is a remarkable doctrine, to say the least, which prohibits a state from
disposing of its own property as it wishes, and allows it to renege on convey-
ances even if at the time of conveyance the state fully intended to part with fee
title to the property. It also places an enormous burden on parties dealing with
the state: conveyances of property by the state cannot be taken at face value,
but are continually subject to an implied and inalienable right of revocation.

Such a doctrine might cause private parties to cease dealing with a state un-
less the courts narrowly limit the application of the doctrine. Thus, the "navi-
gability" requirement embedded within the traditional public trust doctrine
limits it to obvious needs for navigation and commerce:

26. Id. at 436 (emphasis added).
27. Id. at 452 (emphasis added).
28. Id. at 453.
29. I. at 453-54.
30. Id. at 460.
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The principle of the common law to which we have adverted is found upon
the most obvious principles of public policy. The sea and navigable rivers are
natural highways, and any obstruction to the common right, or exclusive ap-
propriation of their use, is injunious to commerce, and, if permitted at the will
of the sovereign, would be very likely to end in materially crippling, if not de-
stroying, it."

Ihiois Central was decided under Illinois law, not federal law." It "was an
exceptional case yielding an exceptional result."" Nevertheless, it has frequent-
ly been cited as precedent in the last forty years, often with little understanding
of its unique facts and narrow holding." Some form of this holding has been
adopted by most state courts that have encountered similar issues. An Arizona
court counted up to thirty-eight states that had concluded a state holds lands
beneath navigable waterways in trust for the public." However, it remains to
the states to define which waters are "navigable,""' and to "recognize private
rights in [public trust lands] as they see fit.""

B. WHO MADE THE PUBLIC TRUST KING?

An extraordinary characteristic of the public trust doctrine is that its legal

basis and origins are unclear. Courts and commentators have struggled with
this question." This is remarkable considering the public trust doctrine can
operate as an almost super-constitutional restraint on, or empowerment of,
state governments in those jurisdictions where it has been held to apply. But
neither the United States nor the state constitutions mention such a trust."
Neither has it been, except in rare instances, adopted by statute." Absent ex-

31. Id. at 458.
32. Appleby v. City of New York, 271 U.S. 364, 395 (1926) (reaching a contrary result

under New York law); Gould, supra note 10, at 25-11.
33. Huffman, History of the Public Trust, supra note 13, at 67.
34. Id. at 54-67; see abo Joseph D. Kearney & Thomas W. Merrill, The Ongins of the

Public Trust Doctine: What Really Happened in Illinois Central, 71 U. Cu. L. REV. 799
(2004).

35. Ariz. Ctr. for Law in Pub. Interest v. Hassell, 837 P.2d 158, 167 n.13 (Ariz. Ct. App.
1991).

36. Jan S. Stevens, The Publc Trust: A Sovereign's Ancient Prerogative Becomes de Peo-

ple'shnironmenta/Right, 14 U.C. DAvis L. REV. 195, 202 (1980).
37. Phillips Petroleum Co. v. Mississippi, 484 U.S. 469, 475 (1988); see also PPL Mont.,

LLC v. Montana, 132 S. Ct. 1215, 1235 (2012).
38. See Wilkinson, supia note 8, at 428, 434, 437, 439; William D. Araiza, The Public

Trust Doctrine as an Interpretve Cnon, 45 U.C. DAVIs L. REV. 693, 699-701, 703 (2012)

(exploring the doctrine's ambiguous legal foundation); Huffiman, Fish Out of Water, supna note

11, at 539-42, 544-45; see also James L. Huffman, Trusting the Public Interest to.Judges: A

Comnent on the Public Trust Wrings of Professors Sa, Wilinson, Dunnmg & .Johnson, 63

DENV. U. L. REV. 565, 567 & n.16 (1986) (note cases cited therein).
39. See Huffman, Fish Out of Water; supra note 11, at 545; Blumm, supa note 15, at 576-

77 & n.12 (lists of relevant state constitutional provisions but no express declarations of public

trusts).
40. See Blumm, supra note 15, at 587-89 (discussing statutory construction with no citation

to express adoptions of the public trust). Arizona has adopted a statute limiting waters consid-
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press adoption, the doctrine still operates as a surprising limit on states' sover-
eign power to allow private rights in state property.

Various explanations have been offered for the source of its adoption."
One apparent source was suggested by the Supreme Court in the Illinois Cen-
u-al era: the common law of England preserved navigability of tidal waters, and
upon independence, this constraint on title passed to the original thirteen
states as sovereigns." These principles were then applied in other states be-
cause they entered the Union "on equal footing," implicitly taking tide to tide-
lands from the United States, but subject to the limits inherent in the United
States' and original states' title." However, "the Supreme Court will not impose
the public trust doctrine on any state, even as to the beds of navigable waters.""
State constitutions are commonly cited as potential sources, but only by infer-
ence from references to navigation or public ownership.'

Absent constitutional sources, many consider the doctrine to be a natural
law or an inherent limitation on government that is commonly and mutually
understood though unexpressed. For example, the Romans' Justinian Code is
frequently cited for the imposition of the trust," though no one seriously would
argue that any US jurisdiction has adopted Roman law, even if some are influ-
enced indirectly by it. Professor Wilkinson seems to support this concept of
inherent limitation; he describes the "ancient roots" of several countries' "spe-
cial treatment to major bodies of water.""

Professor Harrison Dunning probably stated this proposition accurately:

What [the courts] may be saying ... is that the public trust doctrine limits leg-
islative freedom because it is implied state constitutional doctrine, one that
springs from a fundamental notion of how government is to operate with re-
gard to common heritage natural resources, that is, government must protect

ered navigable for public trust purposes and limiting public trust values to commerce, naviga-
tion, and fishing. H.R. 2589, 41st Leg., 2d Reg. Sess. ch. 277, (Ariz. 1994).

41. For example, Professor Wilkinson says the public trust doctrine "derives from constitu-
tional, statutory, and common-law sources." Wilkinson, supra note 8, at 426 n.6; see also Huff-
man, Fish Out of Water, supa note 11, at 528-29; Gould, supra note 10, at 25-5 to -7, 25-11 to -
12.

42. Ill. Cent. R.R. Co. v. Illinois, 146 U.S. 387, 434-37 (1892); Shively v. Bowlby, 152 U.S.
1, 16 (1894).

43. Shively, 152 U.S. at 27-28; Cinque Bambini P'ship v. Mississippi, 491 So. 2d 508, 511
(Miss. 1986), aIfd sub non. Phillips Petroleum Co. v. Mississippi, 484 U.S. 469 (1988); see also
Huffinan, Fih Out of Water, supra note 11, at 539; but cf Wilkinson, supra note 8, at 439-48
(criticizing the "equal footing" rationale).

44. Gould, supra note 10, at 25-13; see also PPL Mont., LLC. v. Montana, 132 S. Ct. 1215,
1234-35 (2012).

45. See Huffman, Fish Out of Water, supra note 11, at 545-54; Blumm, supra note 15, at
574, 576.

46. "By the law of nature these things are common to mankind - the air, running water, the
sea and consequently the shores of the sea." Mono Lake, 658 P.2d 709, 718 (Cal. 1983) (en
banc) (quoting Institutes ofJustinian 2.1.1).

47. Wilkinson, supia note 8, at 428-29.
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public access to such resources unless there is a solemn decision to the con-
trary.

The search for sources grows as the public trust doctrine expands beyond
its traditional scope.'

Most of these explanations, however, are unpersuasive."o Moreover, they
do not justify imposition of such a doctrine in Colorado, where the state con-
stitution expressly guarantees the property right to appropnate waters of the
state for beneficial use. Creative legal propositions cannot impose a public
trust doctrine contrary to such an express constitutional guarantee.

C. PPL V. MONTNA: CIAlUFYING THE LEGAL CONTEXT AND SCOPE OF
THE PUBLIC TRUST DOCTRINE

The US Supreme Court recently revisited the public trust doctrine in PPL
Montana, LLC v. Montana ("PPL Montana")." In PPL Montana, the Court
more clearly defined the scope of the doctrine in the context of the equal foot-
ing doctrine and the federal common law that governs questions of navigability
for state title. Both topics bear on the ongoing legal issues in Colorado and
other Western states regarding not only the public trust doctrine, but also pub-
lic strean access, as discussed below. Thus, PPL Montana clarifies the legal
framework for evaluating the public trust doctrine and the legal basis on which
Colorado has declined to impose the public trust on water rights.

PPL Montana, LLC ("PPL") owns ten hydroelectric generation facilities in
Montana located on riverbeds underlying segments of the Clark Fork, Mis-
souri, and Madison Rivers. Five PPL dams are located on the Great Falls
reach of the Upper Missouri River. Four other darns, two located on the
Stubbs Ferry stretch of the Missouri River and two on the Madison River, con-
stitute the Missouri-Madison project, and the Thompson Falls Project is locat-
ed on the Clark Fork River. In 2003, the parents of Montana school children
sued PPL in federal court, seeking compensation for the utility company's use
of what the parents characterized as "state-owned riverbeds" at its various facil-
ities:1 Those plaintiffs contended that under Montana law, the riverbeds were
part of the state's school trust lands, and as such, PPL was obligated to com-
pensate the State Land Board for its use of the land." The State joined the

48. Harrison C. Dunning, The Pblic 7}ust: A Fundanent;d Doct7ie ofAmeiican Proper-
ty Law, 19 ENVTL. L. 515, 523 (1989). Professor Wilkinson summarizes: "The real headwaters
of the public trust doctrine, then, arise in rivulets from all reaches of the basin that holds the
societies of the world." Wilkinson, supra note 8, at 431.

49. The type of law embodied in the public trust doctrine is also unclear. Some suggest
what the name implies: it is trust law. Others contend it to be constitutional law, or adninistra-
tive law. And some say it is a matter of property law: an implied easement for public navigation.

50. See Huffinan, Fish Out of Watej; supra note 11, at 534-60.
51. 132 S. Ct. 1215 (2012).
52. Id. at 1225.
53. Id
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lawsuit against PPL in 2004, seeking compensation under the school trust land
theory."

The federal suit was dismissed for lack of subject matter jurisdiction, but
prior to dismissal, PPL filed suit in state court against the State of Montana.
PPL sought a declaratory judgment that the State could not seek compensation
for its use of riverbeds in the Clark Fork, Missouri, and Madison Rivers." The
State then filed a counterclaim, seeking a declaration that PPL must compen-
sate the state for the use of its lands as well as damages for what it alleged was
PPL's unlawful past and ongoing use of those lands without compensation to
the state." Ultimately the trial court granted the State's Motion for Summary
Judgment on the issue of navigability, holding that the ivers in question were
navigable in fact at the time Montana became a state in 1889 for purposes of
the equal-footing doctrine, and ordered PPL to pay forty-one million dollars in
rent for use of the riverbeds from 2000-2007.-" PPL appealed, and the Mon-
tana Supreme Court affirmed the trial court's decision." PPL then appealed to
the United States Supreme Court."'

The United States Supreme Court, in a unanimous opinion, reversed the
Montana Supreme Court." The Court held that the Montana Supreme Court
misapplied longstanding precedent when it determined that the rivers in dis-
pute in the case were navigable in fact at the time of statehood and that the
Montana Supreme Court placed too much weight on evidence of present-day
use of the rivers in its determination of navigability."2 Finally, the Court ad-
dressed the State of Montana's argument that denying the state title to the riv-
erbeds in question was a violation of the public trust, as conceived in Montana,
by clarifying that navigability in fact with regard to title under the equal-footing
doctrine is a matter of federal law, while the public trust doctrine is a creation
of state law."'

1. Navigability in Fact

The Montana Supreme Court's decision was a departure from federal
case law reaching back to the nineteenth century that established the "naviga-
bility in fact" test for determining state title under the equal-footing doctrine.
The Supreme Court summarized the equal-footing doctrine in PPL Montana,
explaining:

54. PPL Mont., LLC v. State (PPL V: State), 229 P.3d 421, 427 (Mont. 2010), rev'd, 132 S.
Ct. 1215 (2012).

55. PPL Montana, 132 S. Ct. at 1225.
56. PPL v. State, 229 P.3d. at 427.
57. Id. at 428.
58. Id. at 405.
59. Id. at 405, 432.
60. PPL Montana, 132 S. Ct. at 1226.
61. Id. at 1221, 1235.
62. Id. at 1233-34.
63. Id. at 1234-35.
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Upon statehood, the State gains title within its borders to the beds of waters
then navigable.... It may allocate and govern those lands according to state
law subject only to 'the paramount power of the United States to control such
waters for purposes of navigation in interstate and foreign commerce.' The
United States retains any title vested in it before statehood to any land be-
neath waters not then navigable ... to be transferred or licensed if and as it
chooses."

First articulated in The Daniel Ball, and relied upon since, the test for de-
termining navigability in fact for purposes of the equal-footing doctrine is
whether waters "are used, or are susceptible of being used, in their ordinary
condition, as highways for comnerce, over which trade and travel are or may
be conducted in the customary modes of trade and travel on water."' Courts
have applied some variation of The Daniel Ball test to determine the naviga-
bility of waterways in multiple contexts. It is relevant to determinations of tide
to riverbeds, as well as in cases considering the navigability of waters in the
regulatory context and under federal statutes addressing waterways and their
underlying beds." These three legal issues are distinct, however, in their re-
spective definitions of navigability. The Montana Supreme Court mistakenly
relied on case law addressing navigability in these other contexts when it de-
termined the rivers in dispute in this case were navigable in fact at the time of
statehood."

The Supreme Court has dways addressed the question of navigability in
fact for purposes of title by analyzing a river in segments, "based on the 'natu-
ral and ordinary condition' of the water" at the time of statehood."' The Mon-
tana Supreme Court rejected this analysis, characterizing the segment ap-
proach as "a piecemeal classification of navigability-with some stretches de-
clared navigable, and others declared non-navigable."" In place of the segment
approach, the Montana Supreme Court took the view that "short interrup-
tions" in navigability could not defeat the classification of an entire river as
"navigable."" Under this theory, the court held that the seventeen-mile portion
of the Upper Missouri River that is central to PPL's operations, the Great Falls
reach, was navigable at the time of statehood.7 The court explained that por-
tages, or land routes to circumvent torrential portions of rivers, "are not suffi-
cient to defeat a finding of navigability."" The Supreme Court disagreed, not-
ing bluntly that portages do defeat navigability "because they require transpor-
tation over land rather than over the water.""

64. 132 S. Ct. at 1227-28 (citing United States v. Oregon, 295 U.S. 1, 14 (1935); Montana v.
United States, 450 U.S. 544, 551 (1981); United States v. Holt State Bank, 270 U.S. 49, 54-55
(1926)).

65. 77 U.S. 557, 563 (1870).
66. PPL Montana, 132 S. Ct. at 1228.
67. Id. at 1231-32.
68. Id. at 1228 (citing Oklahoma v. Texas, 258 U.S. 574, 591 (1922)).
69. Id. at 1229 (citing PPL Mont., LLC v. State, 229 P.3d 421, 448-49 (Mont. 2010)).
70. PPL Mont., LLC v. State, 229 P.2d 421, 441-42 (Mont. 2010).
71. Id. at 440.
72. Id. at 438.
73. PPL Montana, 132 S. Ct. at 1231.
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The Court ultimately concluded the seventeen miles of riverbed that make
up the Great Falls reach, "at least from the head of the first waterfall to the
foot of the last, is not navigable for purposes of riverbed title under the equal-
footing doctrine."" This proclamation is noteworthy because PPL had not
previously moved for summary judgment on the question of navigability.
Thus, although the Supreme Court reversed and remanded the Montana Su-
preme Court's decision, the Court's conclusion as to the navigability of the
Great Falls reach limits the possible result on remand.

The Court also addressed the Montana Supreme Court's analysis of pre-
sent-day use as an indication of navigability at the time of statehood." The
Court reaffirmed the longstanding principle that commercial use is synony-
mous with navigability for purposes of the equal-footing doctrine." Indeed,
navigability "concerns the river's usefulness for 'trade and travel,' rather than
for other purposes."" Evidence from the time of statehood, that explorers or
trappers may have portaged alongside the harsher stretches of river to stay on
course, is not enough to establish navigability." Past decisions have recognized
that present-day recreational or other use may be indicative of whether the
river was "susceptible of being used," depending on the nature of the present-
day use."

In order to rely on present-day use as evidence of the pre-statehood quali-
ty of a river, the proponent must show the following elements: "(i) the water-
craft are meaningfully similar to those in customary use for trade and travel at
the time of statehood; and (ii) the river's post-statehood condition is not mate-
rially different from its physical condition at statehood."" The Montana Su-
preme Court failed to make any findings as to what kinds of watercraft are
currently utilized on the rivers in question." It also failed to address PPL's
evidence that the presence of its dams for the last several decades had changed
the quality of rivers such that "the river has become 'less torrential' in high
flow periods and less shallow in low flow periods.""

2. The Public Trust Doctrine

The Court also addressed Montana's arguments regarding the public trust
doctrine. The State argued denying it tide to the riverbeds in dispute under-
mined the public trust doctrine, as it "concerns public access to the waters
above those beds for purposes of navigation, fishing, and other recreational

74. Id. at 1232.
75. Id. at 1233-34.
76. Id. at 1230.
77. Id. at 1233 (citing United States v. Utah, 283 U.S. 64, 76 (1931)).
78. Id. at 1233 (citing United States v. Oregon, 295 U.S. 1, 20-21(1935)).
79. Id. (quoting United States v. Appalachian Elec. Power Co., 311 U.S. 377, 416 (1940)

("[Plersonal or private use by boats demonstrates the availability of the stream for the simpler
types of commercial navigation.").

80. Id. (citing Oregon, 295 U.S. at 18).
81. Id. at 1234.
82. Id. at 1235.
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uses."" The Court clarified that title pursuant to the equal-footing doctrine and
the public trust doctrine are entirely separate concepts, with different legal
bases." The equal-footing doctrine is, as discussed above, "the constitutional
foundation for the navigability rule of riverbed title," while "the public trust
doctrine remains a matter of state law."' The Court further clarified that its
holding in the seminal public trust case, Illinois Central," was "necessarily a
statement of Illinois law."" Accordingly, "the contours of that public trust do
not depend on the Constitution . .. land] the States retain residual power to
detennine the scope of the public trust over waters within their borders."'

The outcome of PPL Montana was significant for riparian landowners not
only in Montana, but throughout the West. As a coalition of Colorado land-
owners with predominantly agricultural interests pointed out in an amicibrief,
the most disturbing aspect of the Montana Supreme Court's decision may
have been its willingness to rule on navigability as a matter of summary judg-
ment." Justice Rice of the Montana Supreme Court was equally concerned,
noting in his dissent that the majority had deprived PPL of its right to trial by
the improper entry of summary judgment.' Having reviewed the substantial
evidence produced in the case, Justice Rice further stated,

PPL has satisfied its burden [on summary judgment] to produce substantial
evidence that the disputed reaches of the rivers were, at the time of state-
hood, non-navigable. The Court's decision to the contrary makes one won-
der just what evidence the Court would have considered sufficient for PPL to
defeat summary judgment in this case."

As long ago as 1922, the US Supreme Court recognized the danger identi-
fied by Justice Rice, warning that " Islome states have sought to retain title to
the beds of streams by recognizing them as navigable when they are not actual-
ly so. It seems to be a convenient method of preserving their control."" Stabil-
ity is at the core of any defense to claims by the states to riverbeds that have
long been under the control of private landowners or the federal government.
As the Montana Supreme Court's award of "rents" to the state proved, not
only would tide to such lands be open to attack across the West, had the deci-
sion been affirmed, but owners of water rights put to economic uses also could
have been subject to fees or rents imposed by state governments by assertion
of a "public trust" and title through the courts. These concerns were echoed in

83. Id. at 1234.
84. Id. at 1235.
85. Id.
86. 146 U.S. 387 (1892).
87. PPL Montana at 1235 (citing Idaho v. Coeur d'Alene Tribe, 521 U.S. 261, 285 (1997);

Appleby v. City of New York, 271 U.S. 364, 395 (1926)).
88. PPL Montana, 132 S. Ct. at 1235.
89. Brief for Creekside CoaL et al. as Amici Curiae Supporting Petitioner at * 10, PPL

Mont., LLC v. Montana, 132 S. Ct. 1215 (2012) (No. 10-218), 2011 WL 3947563 Ihereinafter
Creekside Coal. BJ].

90. PPL Mont., LLC v. State, 229 P.3d 421, 477 (Mont. 2010).
9 1. Id.
92. Brewer-Elliott Oil & Gas Co. v. United States, 260 U.S. 77, 89 (1922).
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amici briefs filed by Colorado agricultural and livestock interests, Montana
water and irrigation districts, and the US government."

The Supreme Court left no doubt that navigability for title purposes is a
federal question, and one that is answered through its longstanding and well
established tests articulated in case law reaching back to the nineteenth centu-
ry. The Court found it significant that, although PPL and its predecessor had
operated several of the facilities at issue in the case for more than a century,
the State had never previously sought to obtain rents for its use of supposed
"state-owned riverbeds."" The Court closed with what may be interpreted as a
commitment to the stability of long-settled property rights, by quoting its deci-
sion in Brewer-Elliott.

It is not for a State by courts or legislature, in dealing with the general subject
of beds or streams, to adopt a retroactive rule for determining navigability
which ... would enlarge what actually passed to the State, at the time of her
admission, under the constitutional rule of equality here invoked.'

The Court's clarification of the public trust doctrine was just as forceful,
rejecting the State's assertion that its public trust interest warranted deference
to its determination of title, while establishing that the public trust doctrine is a
creature of state, and not federal law." The Court also clarified that the case
most often relied on to support a federal public trust in water, Ilinois Central,"
was based on state law." This is a significant affirmation of the legal basis on
which the Colorado courts have long held (as discussed below) that the Colo-
rado Constitution provides no basis for a public trust in water, and thus, no
public trust may be imposed on the waters and water rights of the state.

The decision is significant for riparian landowners in the state as well. As
discussed below, there is an ongoing debate amongst Coloradoans as to the
existence of a public "right to float" Colorado streams. PPL Montana puts to
rest some aspects of this debate, along with any question whether federal law
may dictate a public trust doctrine.

93. Creckside Coal Br., supra note 89, at * 1-2; Brief for Mont. Water Res. Ass'n et al. as
Amici Curiae Supporting Petitioner at *4, PPL Mont., LLC v. Montana, 132 S. Ct. 1215 (2012)
(No. 10-218), 2011 WL 4040422; Brief for United States as Amicus Curiae Supporting Peti-
tioner at *7, PPL Mont., LLC v. Montana, 132 S. Ct. 1215 (2012) (No. 10-218), 2011 WL
3947562.

94. PPL Montana, 132 S. Ct. at 1235.
95. Id. (quoting Brewer-Elliot Oil & Gas v. United States, 260 U.S. 77, 88 (1922)).
96. Id. at 1234.
97. 146 U.S. 387 (1892).
98. PPL Montana, 132 S. Ct. at 1235.
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III. A FISH OUT OF WATER:" DIFFERENT NEEDS AND
DIFFERENT PRINCIPLES FOR THE WEST

A. BEYOND THE 100TH MERIDIAN: NAVIGABILITY AND WESTERN RIVERS

On a fine July day in 1869, "Captain" Samuel Adams stood on the banks
of the Blue River near Breckenridge, congratulating the forward-looking peo-
pie of that town for helping him ready his expedition with four boats and ten
men." Adams purportedly had spent time boating the Lower Colorado River
in a small steam-powered stem wheeler, and was convinced that reports of
large chasms and impassable churning waves upstream on the Colorado were
fanciful tales of unfaithful spies sent to examine the Promised Land.' Captain
Adams was convinced the Colorado River was to become the Mississippi Riv-
er of the West, connecting Western States in a grand continual stream of
commerce." Adams also believed that smooth water covered the Colorado
River from its headwaters all the way to the Ocean.' He had tried to join up
with Major Powell's expedition, but Powell and his men did not take him seri-
ously and rebuffed his attempt to join them."" Adams commenced his own
expedition to prove the navigability of the Colorado River through the West-
ern States."

After launching their boats, Adams and his crew had scarcely floated a few
miles past the confluence of the Blue River and Ten Mile Creek when they
unexpectedly ran into Boulder Creek rapids and lost much equipment."' Fur-
ther downstream, two of their boats were destroyed; with two boats remaining
and a crew depleted by deserters, Adams continued on to Gore Canyon."'
Adams at least had the common sense not to try to float through Gore Can-
yon, but he still lost his remaining boats trying to get through the canyon. He
also lost all but two of his men to desertion. The remaining adventurers built
rafts and continued, but after losing successive rafts and more equipment and
provisions, they finally admitted defeat somewhere above the confluence of
the Eagle and Colorado Rivers." Had Adams continued, he soon would have
run into the deadly cascading rapids in Glenwood Canyon above today's Sho-
shone Power Plant. Still ahead were the lark waves of Westwater Canyon and
the enormous haystacks and hydraulics of Cataract and Grand Canyons.

Captain Adams' disastrous adventure was the result of his false assumption
that Colorado's largest river was navigable. In fact, no river in Colorado has

99. Our apologies to Professor Huflman (see note 11, supm).
100. DoUG WHEAT, THE FLOATER'S GuIDETO COLORADO 41 (1995).
101. See WALLACE STEGNER, BEYOND THE HUNDREDTH MERIDIAN: JOHN WESLEY

POWELL AND THE SECOND OPENING OF THE WEST 50-51 (1954); WHEAT, supml note 100, at
41.

102. WHEAT, supa note 100, at 41-42.
103. STEGNER, supra note 101, at 51.
104. WHEAT, sulin note 100, at 42.
105. Id.
106. Id. at 42-43.
107. Id. at 43, 47.
108. Id. at 42-44.
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ever been recognized as navigable in fact, or navigable under state law.'" This
fact has particular importance under Ilhnois Centra land PPL Montana, which
defined a navigable body of water as one sustaining commerce between differ-
ent states or nations."'

Captain Adams' hard lessons also highlight the simple truth that gave rise
to the appropriation doctrine: rivers and man's needs for water are different
west of the 100th Meridian, rendering navigability a fantasy. East of that line,
which crosses western Kansas, water is more plentiful, feeding streams that
really have been used for navigation."' Without more urgent needs or scarce
supplies, eastern states' powers and laws were developed based on riparian
rights and navigability. Their premise was that "reasonable use" of water-the
basic riparian right-would never seriously affect the flow of the large navigable
rivers.

But west of the 100th Meridian, such navigability generally ends. With it
ends the basis for imposing a public trust doctrine as a historic and extra-
constitutional restraint on states' power to allow private rights in their re-
sources. The rivers of the West are not like those of the Midwest or East. In
their natural state, they flood in late spring and taper off to trickles by mid-
summer. Some western rivers may now provide excellent sport for whitewater
enthusiasts, but their nature was never that of navigable rivers; nor was naviga-
tion a common public value inextricably intertwined in the fabric of settlement
between the High Plains and the Sierras. The reasons common law judges
protected title to lands submerged under tidal or navigable waters are largely
absent west of the 100th Meridian. Water is scarce. It must be diverted from
its course to be used, and must be stored to be used optimally. Weighed
against these necessities, Captain Adams' dream of Colorado navigation is
foolish and frivolous. The traditional public trust doctrine has no practical
application here.

B. COLORADO'S CONSTITUTION, PRIOR APPROPRIATION, AND ITS
RFIECTION OF A PUBLIC TRUST DOCTRINE

Colorado water law is grounded in the constitutionally guaranteed right of
prior appropriation."' Unlike several other states, Colorado's constitutional
declaration regarding public ownership of unappropriated waters is expressly
and exclusively for use by appropriation:

The water of every natural stream, not heretofore appropriated, within the
state of Colorado, is hereby declared to be the property of the public, and the

109. See People v. Emmert, 597 P.2d 1025, 1027 (Colo. 1979) (en banc); In re German
Ditch & Reservoir Co., 139 P. 2, 9 (Colo. 1913).
110. Ill. Cent. R.R. Co. v. Illinois, 146 U.S. 387, 436 (1892); PPL Montana, 132 S. Ct. at

1228; contrast the Clean Water Act's "Alice in Wonderland" definition of "navigable waters" as
"the waters of the United States. . . ." 33 U.S.C. S 1362(7) (emphasis added).
111. Professor Wilkinson, in emphasizing the importance of navigable waters, recounts the

critical role such navigability played in the history of the country. But the waters mentioned are
those west of the 100th Meridian. Wilkinson, supra note 8, at 436-37.
112. COLO. CONST. art. XVI, S 5.
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same is dedicated to the use of the people of the state, subject to appropria-
tion as hereinafter provided."'

The Colorado Supreme Court has held that this provision "simply and
firmly establishes the right of appropriation in this state."' This declaration is
paired with the express constitutional right to appropriate water: "The right to
divert the unappropriated waters of any natural stream to beneficial uses shall
never be denied.""

Colorado courts have long emphasized the property nature of appropriat-
ive water rights, holding that appropriation creates a "most valuable property
right" in the exclusive use of water."'

A priority to the use of water for irrigation or domestic purposes is a property
right and as such is fully protected by the constitutional guaranties relating to
property in general."'

Advocates of public ownership have argued unsuccessfully that implied
and inherent constitutional limitations such as the public trust doctrine limit
this express constitutional guarantee of appropriative rights. The Colorado
Supreme Court in People v. Emmert followed the state constitution by refus-
ing to apply the public trust doctrine to Colorado's waters."'

Emmert involved rafters who were charged with trespassing on private
property for floating down a section of the upper Colorado River, not far from
Gore Canyon, which was the site of Captain Adams' debacle."' In their de-
fense, the rafters claimed a public easement on the river based on the public
trust doctrine. The Colorado Supreme Court rejected this defense: " [W]e do
not feel constrained to follow the trend away from the coupling of bed title
with the right of public recreational use of surface waters as urged by defend-
ants.".. The court elaborated:

We recognize the various rationales employed by courts to allow public rec-
reational use of water overlying privately owned beds, i.e., (i) practical con-
siderations employed in water rich states such as Florida, Minnesota and
Washington; (ii) a public easement in recreation as an incident of navigation;
(iii) the creation of a public trust based on usability, thereby establishing only
a limited private usufructurary right; and (iv) state constitutional basis for state
ownership. We consider the common law rule [of. private ownership] of

113. Id. (emphasis added).
114. People v. Emmert, 597 P.2d 1025,1028 (Colo. 1979) (en banc).
115. COLO. CONST. art. XVI, S 6.
116. Navajo Devel. Co. V. Sanderson, 655 P.2d 1374, 1378 (Colo. 1982) (en banc); Nichols

v. McIntosh, 34 P. 278, 280 (Colo. 1893).
117. Farmers Irrig. Co. v. Game & Fish Comm'n, 369 P.2d 557. 559-60 (Colo. 1962) (en

bane).
118. Ennert, 597 P.2d at 1029.
119. Id. at l025.
120. Id. at 1027.
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more force and effect, especially given its longstanding recognition in this
state. 2

1

This decision also was based on the stipulated fact that the upper Colora-
do River was non-navigable."

Colorado's constitutional declaration of "public property" in unappropri-
ated water is simply for "use of the people," not for navigation but by appro-
priation. The only state protection required is protection for appropnation,
not protection fAom use or for preservation." "Colorado's rejection of the
public trust doctrine as a water allocation mechanism is justified on the basis
that the doctrine does not provide standards by which the judiciary can deter-
mine the allocation of quantities of water between competing demands."'M

In subsequent decisions, the Colorado Supreme Court has shown no in-
clination to reverse course and consider adopting a public trust doctrine. For
example, the Union Park case" involved claims for large volumes of trans-
mountain diversions and storage on the headwaters of the Gunnison River,
met by a panoply of objections ranging from water availability to environmen-
tal concerns, some under the rubric of a public trust doctrine. After an unsuc-
cessful effort to argue the public trust doctrine as grounds for objection in the
water court ('Water Division 4), some of the objectors cross-appealed, arguing
that the water court erred in not considering the environmental impacts of the
Union Park Project and that the term beneficial use "inherently encompasses
a broad public policy of protecting the natural and man-made environment."''
The Colorado Supreme Court rejected these arguments, holding that in adju-
dicating water rights, such environmental interests may be recognized only to
the extent of instream flow water rights held by the Colorado Water Conserva-
tion Board ("CWCB").1 "Conceptually, a public interest theory is in conflict
with the doctrine of prior appropriation because a water court cannot, in the
absence of statutory authority, deny a legitimate appropriation based on public
policy."'" Accordingly, the Court rejected "the cross-appellants' invitation to
create a complex system of common law to balance competing public inter-
ests.""

A few months later, the Colorado Supreme Court addressed the CWCB's
responsibilities as the statutory holder of decreed instrean flow water rights on

121. Id. (emphasis added).
122. Id. at 1026.
123. "If anything, [such] constitutional language imposes a trust on water for appropriation."

Gould, supra note 10, at 25-53 (emphasis in original).
124. Hobbs & Raley, supm note 3, at 881.
125. Bd. of Cnty. Comm'rs v. United States, 891 P.2d 952, 957-58, 971 (Colo. 1995) (en

banc).
126. dat971.
127. Id. at 971-73; see also COLo. REv. STAT. § 37-92-102(3) (CWCB's authority to appro-

priate minimum instrean flows).
128. Bd. ofCnty. Conunm'rs, 891 P.2d at 973.
129. Id.
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Snowmnass Creek." In a split decision, the majority recognized the CWCB has
a "unique statutory fiduciary duty" and may not unilaterally reduce the previ-
ously decreed amount of instream flow without the water court's approval."
The majority's initial slip opinion repeatedly characterized the CWCB's
unique duties as a "public trust.""' In response to a motion for rehearing, the
Court revised these characterizations, deleting all reference to a "public trust,"
instead relying on the CWCB's "unique statutory fiduciary duty.". Meanwhile,
Justice Mullarkey's dissenting opinion pointed out the inconsistency of the
majority's rationale with Colorado's historical water rights principles, noting,
"This court has never recognized the public trust with respect to water."'

Ironically, in light of Colorado's steadfast rejection of a public trust doc-
trine, some commentators continue to cite an unpublished 1969 federal case
from Colorado as authority for applying the public trust doctrine to private
land." Defenders of Flofissant v. Park Land Co." involved ancient fossil beds
lying partly beneath a property owned by a developer who was poised to begin
excavation for and construction of a residential subdivision."' In fact, Congress
was in the midst of designating the property a national monument during the
trials and appeals, but had not yet passed a law to do so." The plaintiffs suc-
cessfully obtained a temporary restraining order from the Tenth Circuit, which
remanded the case to the US District Court for the District of Colorado for a
hearing on the merits." The district court dismissed the case without reaching
the merits, and the plaintiffs filed a successful emergency appeal with the
Tenth Circuit after the developer declared that he was ready to begin excava-
tion on the property with bulldozers."' The Tenth Circuit's equitable order

130. Aspen Wilderness Workshop, Inc. v. Colo. Water Conservation Bd., 901 P.2d 1251,
1253 (Colo. 1995) (en banc).
131. Idat 1259-61.
132. Aspen Wilderness Workshop, Inc. v. Colo. Water Conservation Bd., No. 93SC740,

slip op. at 19-24 (Colo. June 19, 1995); see also Gregory J. Hobbs, Jr., Has the Colorado St-
pinremne CowtAnnulled the Insurani Flow Progmn?, 16 U. DENV. WATER L. REP. 1 (1995).
133. Aspen Wldemess, 901 P.2d at 1259-60.
134. Id. at 1263 (Mullarkey, J., dissenting).
135. See, e.g., John Hedges, Cireits in Calilomia Water Liw- 77he Push to Integ7rate
Giundioater and Surface Water Mnagemnent 7rough the Cous, 14 U. DEv. WATER L.
REv. 375, 392-93 (2011); Darren K. Cottriel, The Right to Hunt fih the Thventy-fiist Century:
('a the Puhe Tvst Doctnne Save an Ameician Tadition?, 27 PAC. Lj. 1235, 1264 (1996);
Joan E. Van Tol, The Public Trist Doctine: A New Approach to Environmentad Preservation,
81 W. VA. L. REv. 455, 462 (1979); Victor John Yannacone, Jr., Agricultual hnds, Fertile
Soils, Popuar Sovercigi, the Trust Doctaine, Enironmental Impact Assessment and the
NaturalLaw, 51 N.D. L. REv. 615, 633 (1975); Joseph L. Sax, Liberating the Public 7ust Doc-
trine from Itss Htorical Shackles, 14 U.C. DAVis L. REv. 185 (1980); Joseph L. Sax, The Pubhlic
7rst Doctriue in Natual Resowrce Law: Effective.Judici'd Itervention, 68 Mich. L. Rev. 471,
473-76, 556 (1970); Joseph L. Sax, Takhigs, Pivate Property and Publbc Rigts, 81 YALE LJ.
149,159 (1971).
136. VICrOR YANNACONE, JR., BERNARD S. COHEN & STEVEN C. DAVIDSON,

ENVIRONMENTAL RICHTS AND REMEDiES 39-45 (1972) (discussing at length the unpublished
case of Defenders of Florissant v. Park Land Co., No. 403-69 (10th Cir.July 29, 1969)).

137. Id. at 40.
138. Id.
139. Id. at 42.
140. Id. at 42-43.
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granting the emergency appeal and the resulting indefinite restraining order
were not accompanied by an opinion and made no reference to a public trust
doctrine."' The court's extraordinary order briefly mentioned the adequacy of
the pleadings and affidavit for a temporary restraining order to prevent irrepa-
rable harm-the only issue pleaded by the plaintiffs-and did not discuss the
legal merits of the underlying case."' Before any further judicial action could
take place, Congress designated the property a national monument." As the
California Court of Appeal has recognized, Fonssant is "an unreported case
in which the court did not pass on the issue of obtaining the fossil under a
public trust."" The Florissant case remains a popular story considering that
the decision is not only unpublished, but is unavailable without visiting the
National Archives building in Lakewood, Colorado. Clearly, the Tenth Circuit
did not intend for this temporary equitable decision to be cited as precedent
for public trust law, where the public trust doctrine was not mentioned, the
merits of the case were never addressed, and the controversy was mooted by
an act of Congress.'" So, it appears that this case is not precedent at any level,
but simply another instance of the "mythological history" created by propo-
nents of the public trust doctrine."

C. COLORADO AND THE "RIGHT TO FLOAT": STREAM ACCESS DISPUTES

SINCE EMMERT

As mentioned above in the context of Ernmer4 proponents of expansive
rights to public access of Colorado's streams, often referred to as the "right to
float," have often relied on the public trust doctrine to support the argument
that a right to float and access to streambeds throughout the state exists."' The
debate has continued, even after the Colorado Supreme Court expressly re-
jected the argument in Emmert" Moreover, some attempts to impose a public
trust on Colorado water rights through the initiative process have combined
access and public trust issues."' Those who support such an application of the
public trust in Colorado make much of other states' public trust doctrines,
which often include a right to float. However, Colorado's Constitution, as well

141. Id.
142. Id. at 43-44.
143. Pub. L. No. 91-60, 83 Stat. 101-102 (1969).
144. San Diego Archaeological Soc'y v. Compadres, 81 Cal. App. 3d 923, 923 n. 2 (Cal. Ct.

App. 1978).
145. Pub. L. No. 91-60, 83 Stat. 101-102 (establishing Florissant Fossil Beds National Mon-

ument).
146. See Huffman, Hstory of the Public Trus; supra note 13, at 101.
147. People v. Emmert, 597 P.2d 1025, 1027-28 (Colo. 1979) (en banc).
148. Perhaps most notably, in the pages of this publication, Colorado water attorneys Lori

Potter and John R. Hill provided their best arguments for and against the right to float in 2001
and 2002. See John R. Hill, Jr., The "Rht" to Float Through Private Property h2 Colorado:
Dispelhng the Myt/, 4 U. DENV. WATER L. REv. 331 (2001); see also Lori Potter, Steven Mar-
lin & Kathy Kanda, Legal Underpbinings of the Riht to Float Through Private Property in
Colorado: A Reply tojohn Hill, 5 U. DENV. WATER L. REV. 457 (2002).
149. As discussed infra Section VI.
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as more basic property rights principles, weighs heavily against the creation of
such rights in Colorado."

1. Colorado's Constitution: The Right to Appropriate

In Emmer4 the Colorado Supreme Court explicitly held that no right to
float exists in Colorado."' In accordance with its previous decision in Hartman
v. Tresise," the court concluded article XVI, section 5 of the Colorado Consti-
tution "simply and firmly establishes the right of appropriation in this state.""

Despite the court's ruling, commentators who argue in favor of the right to
float often cite Wyoming's Constitution as evidence that the Colorado Su-
preme Court interpreted this provision of the Colorado Constitution too nar-
rowly with regard to public access and the public trust.'" The corresponding
provision of Wyoming's Constitution provides "the water of all natural
streams, springs, lakes or other collections of still water, within the boundaries
of the state, are hereby declared to be the property of the state."" In Emmner4
the Court specifically addressed the difference between the Colorado and
Wyoming Constitutions, noting, "[significantly, unlike Colorado's counterpart
constitutional provision, the Wyoming provision does not mention appropria-
tion. As such, it has been regarded as a stronger statement of the public's right
to recreational use of all surface waters." Ironically, the Court cited the godfa-
ther of the modem public trust doctrine, Joseph Sax, for this proposition, con-
cluding Colorado's Constitution does not provide the basis for a public right of
access." Arizona and Montana's constitutions use language similar to Wyo-
ming's in providing public rights to those states' waters. However, the uniquely
Coloradan concept of the public right of appropriation distinguishes these
other states' recognition of a right to float.

2. Navigability in Fact: Colorado's Non-Navigable Waters

Proponents of the right to float in Colorado also argue for the application
of the public trust doctrine to the state's streambeds." The argument goes that
those navigable waters that are subject to the equal-footing doctrine and thus
owned by the state are held in the public trust, and as such, the public should
be able to access them.'" This argument is similarly restrained, however, by the
Colorado Supreme Court's recognition that the drafters of the Colorado Con-
stitution were familiar with the geography of the state, and "knew that the natu-

150. COLO. CONST. art. 16, § 5.
151. Emmett, 597 P.2d at 1030.
152. 84 P. 685 (Colo. 1905).
153. Emnert, 597 P.2d at 1028.
154. See Richard Gast, People v. Enmert: A Step Backward for Recreational Water Use i'
Colorado, 52 U. COLO. L. REv. 247 (1981); see also Potter, Marlin & Kanda, supra note 148.
155. WYo. CONST. art. 8, S 1.
156. Enuner4 597 P.2d at 1028.
157. Id. (citing JOSEPH L. SAX, WATER LAw: CASES AND COMMENTARIES 354 (1965)).
158. Potter, Marlin & Kanda, supra note 148, at 480-81.
159. Id. at 479.
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ral streams of this state are, in fact, non-navigable within its territorial limits,
and practically all of them have their sources within its own boundaries, and
that no stream of any importance whose source is without those boundaries,
flows into or through this state.""

In her 2002 article arguing for a right to float in Colorado, Lori Potter
found this pronouncement and others that followed from the Colorado courts
problematic because the courts had not surveyed the state's rivers."" Potter
argued that until the courts had decided, on a drainage-by-drainage basis, what
streams were and were not navigable, the possibility remained that a public
trust may yet apply to some of Colorado's waters."' She advocated that Arizo-
na's approach to navigability determinations, as set forth in Defenders of
Wildlife v. Hull,"' should be followed by Colorado"'-a somewhat persuasive
position in 2002, prior to PPL Montana.

Notably, in Defenders of Wildlife and other cases examining the public
trust doctrine, Arizona courts have consistently relied on Ilhinoi's Central as
"the seminal case on the scope of the public trust doctrine and the primary
authority today." The Arizona Court of Appeals stated that it was bound by
the Supreme Court's decision in Illinois Centralwith regard to its public trust
obligations."; In light of the US Supreme Court's recent ruling in PPL Mon-
tima, which clarified that the public trust doctrine is a matter of state law and
that Ilinois Centrd was decided based on Illinois law, it remains to be seen
whether and to what extent Arizona law regarding the public trust will shift.
Certainly, any argument that Colorado is obligated to follow Arizona's lead as
to the public trust, assessing navigability for title to the state's water on a
stream-by-stream basis, has lost any persuasive authority following PPL Mon-
tana.

3. A Statutory Right to Float and the Problem of Takings

While Eninertwas under consideration, the Colorado Legislature revised
the criminal code to define "premises" as "real property, buildings, and other
improvements thereon, and the stream banks and beds of any non-navigable
fresh water streams flowing through such real property.". The legislative histo-
ry of this revision to the criminal code indicates that legislators were concerned

160. Stockman v. Leddy, 129 P. 220, 222 (Colo. 1912) (en banc), ovenuled on other
grounds by United States v. City & County of Denver, 656 P.2d I (Colo. 1982) (en banc).

161. Potter, Marlin & Kanda, supra note 148, at 480-81.
162. Id. at 484-85.
163. 18 P.3d 722, 728, 738-39 (Ariz. Ct. App. 2001) (holding that an Arizona statute meant

to release the state's property interest in certain Arizona stream beds was unconstitutional. Plain-
tils argued the statute violated the Arizona Constitution's gift clause, as well as the public trust
doctrine. The court held that without a "particularized assessment" of the navigability of each
streani in question under the statute, the statute was indeed invalid.).
164. Potter, Marlin & Kanda, supra note 148 at 481-85.
165. Ariz. Ctr. for Law in Pub. Interest v. Hassell, 837 P.2d 158, 168 (Ariz. Ct. App. 1991)

(alteration in original) (quoting Kootenai Envd. Alliance, Inc. v. Panhandle Yacht Club, 671
P.2d 1085, 1088 (ldaho 1983)).
166. Id. at 168.
167. CoLo. REV. STAT. ANN. § 18-4-504.5 (2012).
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with prohibiting rafters' access to private land as they floated the state's
streams, but did not intend to impose criminal liability for the recreational use
of the waters themselves."

Proponents of the right to float seize upon the legislature's revision to the
criminal code as proof of the right to float in Colorado." Even if the legisla-
ture's intent was not clearly documented, John Hill's conclusion that
"[diefining a crime and creating a public easement are fundamentally different
things" still stands.'0 In light of the Colorado Supreme Court's explicit rejec-
tion of a right to float, it would seem unlikely that the criminal code could real-
locate property rights merely by redefining "premises" for certain crimes.

Ultimately, despite the myriad ways the Colorado courts or the Colorado
Legislature could construe a right to float in Colorado, neither has chosen to
create such a right. Moreover, the issue of potential takings claims by riparian
landowners, discussed in greater detail below, remains a constant check on the
development of an expansive public access right in Colorado.

IV. CALIFORNIA BROADENS ITS PUBLIC TRUST REVOCATION
POWERS.

A. BEYOND NAVIGATION

After the Ilhinois Centraldecision, the public trust doctrine continued as a
relatively narrow and uncontroversial legal doctrine."' Limited to questions of
navigability and title to submerged lands, it had no reason to assume a more
prominent role in the legal arena. While the doctrine was not ignored or dis-
missed, it did not expand in scope until recent decades."'

In 1970, Professor Joseph Sax published his landmark law review article,
"The Public Trust Doctrine in Natural Resource Law: Effective Judicial Inter-
vention."' Professor Sax's article detailed the history of the public trust doc-
trine and urged courts to apply the doctrine expansively, taking it far beyond
its traditional foundation of navigability."' The article had its desired effect and

168. Hill, supra note 148, at 334-35.
169. Potter, Marlin, & Kanda, supra note 148, at 475-77.
170. Hill, supra note 148, at 338.
171. The history and impact of the public trust doctrine could be compared to that of the

federal reserved rights doctrine. See Harrison C. Dunning, The Public Tivst Doctrine and
Western Waer Law: Dzicordor-Hannony, 30 ROCKY MTN. MIN. L. INST. 17-01, 17-43 to 17-
45. Reserved water rights were long considered to be an obscure peculiarity in Indian law under
Winters v. United States, 207 U.S. 564 (1908). The reserved water rights doctrine, however,
exploded in scope with the case of Arizona v. California, 373 U.S. 546 (1963), expanding the
reserved water rights doctrine to all manner of federal land reservations and withdrawals. Dis-
putes over federal reserved water rights have kept water lawyers busy ever since.
172. See Huffman, Histoiv ofthe Public Tust, supra note 13, at 62-63, 67.
173. Joseph L. Sax, 772c Public Tr'st Doctine in Natvral Resource Lav: LTective judicial

Intervention, 68 MICH. L. REV. 471 (1970).
174. Id. at 475-76, 556-57.
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sparked a renewed interest in the doctrine, not in its traditional form, but ex-
panded to encompass a much larger scope in natural resources law.'

Since that time, the public trust doctrine has expanded most rapidly and
drawn the most attention in California. Three landmark cases have resulted in
radically expanded application of the doctrine. The first case was Marks v.

1hiney, " which upheld a claimed public trust easement over certain tide-
lands for which California had long ago issued a patent. The court held that
any patent of tidelands was subject to an implied public trust easement."7

More significantly, the California Supreme Court set the public trust doc-
trine adrift from its anchor of navigation purposes, holding that the public trust
easement was not limited in scope to the traditional uses of "navigation, com-
merce and fisheries."'7 ' Rather, the Court treated the public trust as an amor-
phous public right changing to accommodate whatever use or, more accurate-
ly, non-use, a reviewing court thought appropriate for the public:

The public uses to which tidelands are subject are sufficiently flexible to en-
compass changing public needs. In administering the trust the state is not
burdened with an outmoded classification favoring one mode of utilization
over another. There is a growing public recognition that one of the most im-
portant public uses of the tidelands-a use encompassed within the tidelands
trust-is the preservation of those lands in their natural state, so that they may
serve as ecological units for scientific study, as open space, and as environ-
ments which provide food and habitat for birds and marine life, and which
favorably affect the scenery and climate of the area."

California's expansion of the public trust doctrine imposed an easement
that was not for navigation needs, but for protection of the tidelands from
those needs-not for use, but for prevention of use, leaving the natural envi-
ronment intact.'

The second case was City of Berkeley v. Superior Court of Alameda,"'
which tried to untangle the Gordian Knot of applying the doctrine many years
after the fact to the San Francisco Bay. In an effort to develop the Bay, the
State long ago had conveyed title to numerous parcels of the Bay that were in

175. Professor Michael Blumm later commented that Sax's public trust doctrine "represents
every law professor's dream: a law review article that not only revived a dormant area of the law
but continues to be relied upon by courts some two decades later. Nearly twenty years ago,
Professor Sax initiated modern interest in the public trust doctrine vith publication of his semi-
nal article." Michael Blumm, Public Property & the Democratizaton of Westen Water Lawe: A
Modem View of the Public TrustDoctane, 19 ENVTL. L., 573, 574 (1980).
176. Marks v. Whitney, 491 P.2d 374, 379 (Cal. 1971) (en banc).
177. Id. at 380.
178. Id.
179. Id.
180. The leap taken by the court in Marks v. Whitney was crucial to Marks, the holder of

the patent to the tidelands. Under the court's decision, he could not fill and develop the proper-
ty because of the public easement. If navigation were the concern, Marks' plans to build a mari-
na would have furthered the trust purpose. Id. at 381.
181. 606 P.2d 362 (Cal. 1980).
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fact submerged by the high tide reach of navigable waters."' Many areas had
been filled in, and the shore and high tide line had been pushed far outward in
many instances." California's Land Board and the City of Berkeley, which had
long previously conveyed tidelands by patent to private owners, then asserted a
public trust against the private owners."'

The California Supreme Court had settled the question long before; it
ruled in 1915 that under an.1870 act of the California legislature, these lands
were conveyed in fee simple, free of the public trust." Notwithstanding that the
San Francisco Bay had been extensively developed based on the law (affirmed
by the California Supreme Court's 1915 decision) that the lands were con-
veyed free of the public trust," the California Supreme Court in 1980 over-
ruled its previous cases and held that a public trust did exist over those tide-
lands of the San Francisco Bay." The difficulty was how to apply the public
trust doctrine after the fact, now that much of the patented land had been
filled in and developed as a harbor. With no apparent legal premise, the Court
legislated its own solution: those parcels not filled in remained burdened by
the public trust."' The public trust continued only where the property "is still
physically adaptable for trust uses.""

The retroactive effect of City of Berkeley raises more difficult luestions.
The Court did not directly address whether its decision created a constitution-
al "takings" problem-whether the government, here aided by the court's re-
versal of prior law, was depriving private owners of property without just com-
pensation in violation of the Fifth Amendment to the US Constitution. Never-
theless, the Court left little doubt as to its view of such a takings claim: because
regulation already made it very difficult to fill the tidelands, "the econoiruc loss
to the grantees of such lots is speculative at best and is clearly outweighed by
the interests of the public." Moreover, judicial recognition of a public trust,
even many years after people relied on contrary decisions, implies the land
really never was conveyed free of the trust. Upholding the public trust, at least
where it has always existed, even if unrecognized, "takes" only what the gov-
ernment has always had.

Perhaps the case's greatest significance, however, is the Court's justifica-
tion for its Solomonic application of the public trust doctrine in City ofBerke-
ley. Its justification was that belated recognition of the public trust doctrine
should not undo an irretrievable commitment of resources, one that was inex-

182. Jd. at 367.
183. Id. at 366.
184. Seeid.
185. Knudson v. Kearney, 152 P. 541 (Cal. 1915) (en banc), ov'eidWedbvCity of Berkeley v.

Superior Court, 606 P.2d 362 (Cal. 1980); see also Alameda Conservation Ass'n v. City of
Alarneda, 70 Cal. Rptr. 264 (Cal. Ct. App. 1968) (reaching a similar holding), oveinded bv City
of Berkeley v. Superior Court, 606 P.2d 362 (Cal. 1980).

186. Bekele, 606 P.2d at 374-75 (Clark, J., dissenting).
187. Id. at 368-73.
188. Id. at 373-74.
189. Id.at373.
190. Id. at 374.
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tricably intertwined with the development of the resource itself."' If the tide-
land was filled, it was filled, and not even the mighty public trust doctrine,
which can reverse even the inherent legislative power of the state, could undo
the past physical change. Even this last restraint, though, would soon be at-
tacked.

B. CALIFORNIA'S PUBLIC TRUST AND APPROPRIATION RIGHTS: THE SAGA
OF MONO LAKE AND LOS ANGELES

The public trust doctrine's newfound potential to undo past commitments
of water use rights comes from California's well-known Mono Lake case, Na-
tional Audubon Society v. Supenor Court," involving the saga of Owens Val-
ley and Los Angeles. In its 1983 Mono Lake decision, the California Supreme
Court first applied the public trust doctrine to appropriative water rights, ex-
panding the potential stakes of such a doctrine for Colorado. The Court held
that Los Angeles' 1940 penuit for water rights to streams feeding Mono Lake,
which had been used since 1941, must be reconsidered in light of the effects
Los Angeles' diversions had on the ecosystem of Mono Lake.'

Mono Lake is a large saline body of water in Eastern California, situated at
the foot of the Sierra Nevadas."' Many believe it is an area of unique natural
beauty and features.'" The lake's saline waters support a population of brine
shrimp, which in turn serve as food for millions of local and migratory birds.'"
The lake is also a stoppmig point in the pathway of migratory birds and an im-
portant breeding ground for California gulls."

Just south of the lake is the Owens Valley, from which Los Angeles has
diverted much of the water flowing off the east slope of the Sierra Nevadas
into the city's aqueduct." Los Angeles supplemented its supply of water by
extending its aqueduct and diversions to the Mono Lake basin."" Los Angeles
first acquired by condemnation the riparian rights of landowners adjoining
Mono Lake, and then obtained state permits (the California equivalent of wa-
ter decrees) to divert from four tributary streams.'" From 1940 to 1970, the
city diverted on average 57,000 acre-feet per year from these streams above
Mono Lake."' The city completed a second aqueduct, and between 1970 and
1980 its annual diversions from these streams averaged 99,850 acre-feet.'"

191. See id. at 373.
192. Mono Lake, 658 P.2d 709 (Cal. 1983) (en banc).
193. Id. at 728-29.
194. Id. at 711.
195. See id. at 716.
196. Id. at 711.
197. Id.
198. Id.
199. Id. at 713.
200. Id. at 713, n.4
201. Id.at714.
202. Id.
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Environmental groups sued to stop the diversions, based on observed and
anticipated environmental effects." The lake surface had dropped considera-
bly, and experts predicted that if the diversions continued unabated, the lake
would shrink to roughly half its original size." The diversions and reduced
lake size threatened to increase the salinity of the water, reduce the supply of
the lake algae and brine shrimp and thus food for the birds, reduce the birds'
water supply, and expose their nesting grounds to predators." Reduction of
lake size was also alleged to impair the lake's value as a unique scenic, recrea-
tional, and scientific resource."'

Although the streams from which Los Angeles diverted were not them-
selves navigable, the California Supreme Court imposed the public trust doc-
trine because the streams fed Mono Lake, which the court held was navigable
for brine shrimp fishing." The Court reasoned that if the doctrine prevents
filling navigable waters when it destroys navigation, then extracting water that is
needed to maintain navigable waters downstream also triggers the doctrine
because it "destroys navigation and other public interests."" Thus, in Califor-
nia, the public trust leaped beyond its traditional restraint on alienation of tide
to submerged lands to cover rights not only in navigable waters, but also in
waters tributary to navigable waters. Moreover, the public trust now protected
water not only when needed for navigation, but also for the new environmen-
tal, recreational, and ecological values of the trust: "lIlt prevents any party
from acquiring a vested right to appropriate water in a manner harmful to the
interests protected by the public trust.""

The Court recognized that appropriative water rights and the public trust
doctrine were on a "collision course""' and that either doctrine fully applied
would exclude the other." In the end, the Court favored the implied public
trust doctrine and required that state agencies and courts take it into account
when awarding or reconsidering appropriative water rights." The Court thus
held that the state may award appropriative rights even if they could foreseea-
bly harm public trust uses, but the state has an affirmative duty to consider the
public trust and may award rights that would harm trust uses only in cases of
"practical necessity."' The state may always revoke, curtail, or otherwise modi-
fy an existing water right to protect a public trust interest, whether or not it had

203. Id. at 715-16.
204. Id. at 715.
205. Id. at 715-16.
206. Id. at 716.
207. Id. at 719.
208. Id. at 720 (quoting Ralph W. Johnson, Puhle Th-ist Protection lor Strearn Flow5 and

Lake Levels, 14 U.C. DAVIS L. REV. 233, 257-58 (1980)).
209. Id. at727; seealoid. at719.
210. 658 P.2d at 712.
211. Id. at 712, 727.
212. Id. at 727, 728; Joseph L. Sax, The Constitution, Property Rights and the Futue of
Witer Law, 61 U. COLO. L. REV. 257, 269 (1990).
213. 658 P.2d at 728.
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thoroughly considered effects on this interest when originally allocating the
right."

Mono Lake was hardly ever used for traditional "navigation."" However,
located at the opposite end of the Owens Valley is Owens Lake, once a simi-
larly briny lake that was truly navigable.' Owens Lake supported steamboat
navigation during a silver mining boom from 1872 to 1882.7 By 1924, howev-
er, Los Angeles' diversion of water from Owens Valley left Owens Lake com-
pletely dry."' With no real concern for navigation,. Los Angeles was never or-
dered to curtail its diversion of water to replenish the lake."' Instead, during
exceptionally wet years, Los Angeles discharged water it did not need or could
not take back to the Owens River, which began to fill up the dry lakebed."
This flooded the facilities of mineral developers who were leasing the lakebed
from the state, and they sued."' Los Angeles ultimately was enjobled from re-
storing water to a lake that once had supported navigation." The contrasting
fates of Owens Lake and Mono Lake confirm the pragmatic limit of the public
trust doctrine the California Supreme Court recognized in City of Berkeley
even the public trust should not reverse state-permitted development that has
permanently altered the resource"

This result confounds the traditional public trust doctrine, which shackled
the state's ability to harm the trust purpose of navigation. Under the Mono
Lake case, by contrast, California can do what no state could do under the
public trust doctrine: revoke rights granted, in good faith, in non-navigable
streams to protect non-navigation uses; except that trust purposes must yield in
cases of "practical necessity." To apply the public trust doctrine to water bod-
ies, rights and uses never contemplated under the traditional doctrine, extend-
ing even to the prevention of any use, is an unprincipled stretching of a doc-
trine designed to promote use. The newly desired end of environmental pro-
tection cannot justify taking such judicial license with an already super-
constitutional doctrine.

Such a decision is somewhat understandable in the context of California
water law, where appropriative water rights had been a latecomer and remain
subordinate to public navigation and early riparian and other rights."' For

214. Id.
215. Actual navigation on Mono Lake was limited to occasional harvesting of brine shrimp.
Id. at 719.
216. See Natural Soda Prods. Co. v. City of Los Angeles, 240 P.2d 993, 993 (Cal. Dist. Ct.

App. 1952); People v. City of Los Angeles, 200 P.2d 122, 123, 125 (Cal. Dist. Ct. App. 1948),
opinion vacated by People v. City of Los Angeles, 34 Cal.2d 695 (1950) (en banc).
217. Louis W. CLARK & VIRGINIA D. CLARK, HIGH MOUNTAINS & DEEP VALLEYS: THE

GOLD BONANZA DAYS 107-08 (1978).
218. Natura/ Soda Prods., 240 P.2d at 994.
219. See People v. City ofLos Angeles, 200 P.2d at 125.
220. See Natural Soda Prods. Co., v. City of Los Angeles, 143 P.2d 12, 15 (Cal. 1943) (en

banc).
221. People v. City ofLos Angeles, 200 P.2d at 123-24.
222. Id. at 122, 127.
223. See 606 P.2d at 532, 534-35.
224. See Gould, supra note 10, at pp.25-43 to -45; Hobbs & Raley, supii note 3, at 880-81

n.209 (contrasting California's water law system with Colorado's).
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many years before the Mono Lake decision, California interpreted its constitu-
tion's "reasonable use" requirement to allow reconsideration and modification
of water rights due to changed conditions." This requirement, "which makes
California a 'hybrid' riparian/prior appropriation state, has never been the law
in Colorado's 'pure' prior appropriation system."' The Mono Lake decision
subjects virtually all California water rights to review for environmental protec-
tion, without addressing constitutional takings protection against the curtail-
ment or abrogation of water rights.

C. CALIFORNIA WATER RIGHTS AFTER MONO LAKE

Mono Lake may be a unique resource, but this case was not unique; in-
stead, it set off a statewide barrage of litigation. Environmental advocates laid
siege to water rights from virtually every major water body in the state. After
the Mono Lake decision, California leapfrogged Colorado for an uncontested
lead in water litigation. Not just Los Angeles, but a wide assortment of munici-
pal, state and agricultural water providers had their historic water rights threat-
ened and in some cases curtailed, to satisfy environmental demands raised
under the doctrine in water rights proceedings."'

Building on the Mono Lake case, California courts have extended the
public trust beyond navigable waterways, concluding that "public trust interests
pertain to non-navigable streams which sustain a fishery."" Under this doc-
trine, "Itihe state's right to protect fish is not limited to navigable or othenvise
public waters but extends to any waters where fish are habitated [sic] or accus-
tomed to resort and through which they have the freedom of passage to and
from the public fishing grounds of the state."' While the Mono Lake court
held that the public trust doctrine may restrict new water rights or even modify
existing rights in non-navigable waters connecting to navigable waters, " Cali-
fornia courts still recognize that to extend this doctrine to non-navigable wa-
ters, those non-navigable waters must affect a navigable waterway." Moreover,
California citizens may sue to enforce the public trust in water for the protec-
tion of ecological resources.'-"

Similar to most other Western states, California's Court of Appeal has
held California's public trust doctrine does not extend to groundwater, at least

225. Dunning, supi note 171, at 17-42.
226. Kemper v. Hamilton (In re Title, Ballot Tide, and Submission Clause for 2011-2012

#3), 274 P.3d 562, 573 (Colo. 2012) (en banc) (Hobbs,J., dissenting).
227. See Sax, supra note 212, at 271; Arthur L. Littleworth, The Pubbc Tist vs. The Pubhc
Interest, 19 PAC. LJ. 1201, 1207-1223 (1988) (discussing how the public trust doctrine's applica-
tion has evolved under California water law).
228. Cal. Trout, Inc. v. State Water Res. Control Bd., 255 Cal. Rptr. 184, 211 (Cal. Ct. App.
1989).
229. Golden Feather Cmty. Ass'n v. Thermalito Irrigation Dist., 257 Cal. Rptr. 836, 840
(Cal. Ct. App. 1989).
230. Mono Lke, 658 P.2d 709, 722 (Cal. 1983) (en banc).
231. Golden Feathei, 257 Cal. Rptr. at 841-42.
232. Ctr. for Biological Diversity v. FPL Grp., Inc., 83 Cal. Rptr. 3d 588, 600 (Cal. Ct. App.
2008).
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absent some impact on the public use of navigable waters." However, recent
litigants have argued the public trust doctrine as a basis to restrict tributary
groundwater diversions in order to protect affected public trust resources in
surface waters of the Scott River in northern California." This assertion ap-
pears to be premised in part on a unique (for California) statute recognizing
groundwater is connected to the Scott River.'

In the aftermath of the California Supreme Court's Mono Lake decision,
litigation continued over Los Angeles's licenses to divert water from tributaries
above Mono Lake. The California Court of Appeal rejected the City's defense
of its water rights based on a statute of limitations, holding an "encroachment
on the public trust interest" may not ripen into a right shielded by such a stat-
ute." The court ordered California's State Water Resources Control Board
("SWRCB") to set appropriate limits on Los Angeles's diversions." The
SWRCB held a lengthy evidentiary hearing, and then issued its decision man-
dating minimum stream flows and a restored lake surface level to protect pub-
lic trust resources, including air quality, water quality, recreation and views." In
so doing, "the Board recognized the public trust as an ecological baseline that
places fundamental limits on diversion of water for consumptive uses."' To
implement this decision, Los Angeles was forced to relinquish an estimated
70,900 acre-feet per year of its historical exports from the Mono Lake basin,
replacing this water with far more expensive sources of supply." Along the
way, the state legislature decided to compensate Los Angeles for its loss, au-
thorizing thirty-six million dollars for alternative water supplies to replace one-
third of the City's historic diversions."'

Much of the legal development of California's public trust limits on water
rights has occurred through both litigation and regulatory proceedings involv-

233. Santa Teresa Citizen Action Grp. v. San Jose, 7 Cal. Rptr. 3d 868, 884 (Cal. Ct. App.
2003).
234. John Hedges, uCrents i62 California Water iniv: The Push to Itegrate Grounditer
and Si1,ce Water Managenent through the Courts, 14 U. DENV. WATER L. REv. 375, 396-97
(2011) (evaluating Petition for Writ of Mandamus, Evd. L. Found. v. State Water Resource
Control Bd, filed in Sacramento County Superior Court, June 23, 2010 (No. 34-2010-
8000583), available at https://services.saccourt.com/PublicDMS/Search.aspx (search using case
number)).
235.' Id. at 396 (construing CAL. WATER CODE §2500.5(b) (West 2012)).
236. Cal. Trout, Inc. v. State Water Res. Control Bd., 255 Cal. Rptr. 184, 212 (Cal. Ct. App.
1989).
237. Id. at 212-13; see also Ronald B. Robie, EIfective Implementation of the Public Tnist
)octrine i Califominia Water Resowrves Decision-MdAking: A View from the Bench, 45 U.C.

DAVIS L. REV. 1155, 1160-61 (2012).
238. CAL. STATE WATER RES. CONTROL BD., MONO LAKE BASIN WATER RIGHT

DECISION, No. 1631, 19-20, 77, 194-95 (Sept. 28, 1994) [hereinafter SWRCB Mono Lake
D9ecioionl, awilable at http://www.waterboards.ca.gov/publicationsforms/
publications/general/docs/monolake_wr.decl631_a.pdf; see also Brian Gray, Ensuring the
Pu/i/ic Trust, 45 U.C. DAVIS L. REV. 973, 995-96 (2012).
239. Gray, supm note 238, at 997.
240. SWRCB Mono Lake Decision, supra note 238, at 163, 170; Gray, supm? note 238, at

996.
241. Mono Lake - Not On the Level, AQUEDUcr 2000 (Metro. Water Dist. of S. Cal.),

Mar.-Apr. 1994, at 5.
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ing the San Francisco Bay Delta, a large estuary system located at the mouth of
the Sacramento and San Joaquin Rivers, downstream from several structures
diverting an average of 5.9 million acre-feet for agriculture and municipal us-
es.' Not long after the 1983 Mono Lake decision, Justice Racanelli of the Cal-
ifornia Court of Appeal upheld SWRCB limits on federal and state project
diversions to implement Bay Delta water quality standards. Specifically, the
court held that the SWRCB "unquestionably possessed legal authority under
the public trust doctrine to exercise supervision over appropriators in order to
protect fish and wildlife."'

In a 2006 decision reviewing the SWRCB's later action to modify the
same conditions, the California Court of Appeal rejected an argument that
conflicts between the public trust and competing water uses must be resolved
in favor of the public trust." Consistent with the Mono Lake holding, the state
must protect the public trust resources whenever "feasible."2 "What is 'feasi-
ble,' however, is a matter for the Board [SWRCB] to deternine."2 Similarly,
in another 2006 decision involving diversions affecting the Bay Delta, the Cali-
fornia Court of Appeal held that "every effort must be made to preserve water
right priorities to the extent those priorities do not lead to violation of the pub-
lic trust doctrine. . . . [T] he subversion of water right priority is justified only if
enforcing that priority will in fact lead to the unreasonable use of water or re-
sult in harm to values protected by the public trust."'

Contemplating these recent decisions, some commentators recently have
questioned whether California's public trust doctrine is restricting water use
and protecting ecosystems to the degree contemplated by the Mono Lake de-
cision." Professor Dave Owen finds that since that case, no other case "has set
aside an agency decision on public trust grounds, or has ordered the re-
examination of an existing (or applied-for) water right." 9 Rather, California
courts show a prevailing trend of deference to the SWRCB on public trust
issues.' The SWRCB, in turn, generally considers the public trust doctrine
not in isolation, but as one factor intertwined with several other environmental
laws and mandates, given the SWRCB's regulatory role in determining, and
conditioning California water rights." The SWRCB has used the public trust
doctrine to reexamine existing rights only on "very rare occasions," instead
focusing its attention on new water rights or water users' requests for changes

242. In re Bay-Delta Programmatic Enwil. Impact Report Coordinated Proceedings, 184
P.3d 709, 715 (Cal. 2008); Gray, supra note 238, at 999.
243. United States v. State Water Res. Control Bd., 227 Cal. Rptr. 161, 201-02 (Cal. Ct.

App. 1986).
244. State Water Res. Control Bd. Cases, 39 Cal. Rptr. 3d 189, 272 (Cal. Ct. App. 2006).
245. Id. at 272 (quoting Mono Lake, 658 P.2d at 446).
246. Id.
247. El Dorado Irrigation Dist. v. State Water Res. Control Bd., 48 Cal. Rptr. 3d 468, 490-

91 (Cal. Ct. App. 2006).
248. Gray, supiw note 238, at 974-75, 1004-06; Dave Owen, The Mono Lake Case, the
Pubihc Trust Doctniie, and the Adnhisitrative State, 45 U.C. DAvIS L. REv. 1099, 1099 (2012).
249. Owen, supia note 284, at 1122-23.
250. Id. at 1129.
251. Id. at 1135-36.
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of water rights." Professor Owen concludes that while the SWRCB's integra-
tion of public trust and other considerations has been significant, after Mono
Lake the public trust doctrine "was only marginally relevant" in California's
past thirty years of water litigation."

V. WESTERN STATE TRENDS, BEYOND CALIFORNIA AND MONO
LAKE

As California's experience shows, the public trust doctrine is malleable - it
can expand as needed to accomplish any number of environmental goals in
those states that recognize the doctrine. Indeed, the modern trend in several
Western states has been to recognize a public trust that goes beyond the his-
torical scope of the doctrine, i.e., commerce and navigation."' This trend is
due in large part to the California Supreme Court's Marks and Mono Lake
decisions." Although the public trust doctrine is being used to pursue a wide
range of environmental goals, the greatest expansion of the doctrine over the
last thirty years remains the doctrine's application to water rights." This section
addresses developments in several Western states and examines the basis for
the doctrine in each state, in part to determine what effect the Supreme
Court's decision in PPL Montana may have on public trust doctrine jurispru-
dence moving forward.

A. HAWAII

Although perhaps less discussed than developments in California, Hawaii
has seen the most expansive use of the public trust doctrine in relation to water
rights." In 2000, the Hawaii Supreme Court explicitly acknowledged its ad-
herence to National Audubon Society when expanding the state's public trust
to cover not only navigable waters, but groundwater as well . 2

" Hawaii's public
trust doctrine, also referred to as the "water resources trust," finds its roots in
Hawaii's Constitution, which is exceptionally protective of natural resources."
Hawaii's Constitution provides:

For the benefit of present and future generations, the State and its political
subdivisions shall conserve and protect Hawaii's natural beauty and all natural
resources, including land, water, air, minerals and energy sources, and shall
promote the development and utilization of these resources in a manner

252. Id. at 1134-35.
253. Id. at 1152.
254. See Richard M. Frank, The Public Trust Doctrine: Assessing Its Recent Past & Chart-
in Its Future, 45 U.C. DAVIs L. REV. 665, 675 (2012).
255. Id. at 667-68, 675.
256. Id. at 675. Interestingly, the North Dakota Supreme Court, not California, should re-

ceive credit for being the first state to apply the public trust doctrine to consumptive water rights.
257. Robin Kundis Craig, Adaptng to Climate Change: The Potential Role of State Com-

mon-LawPublic Trust Doctnnes, 34 VT. L. REV. 781, 838 (2010).
258. In re Water Use Permit Applications, 9 P.3d 409, 452-54 (Haw. 2000) (citing Mono

Lake, 658 P.2d 709, 728 n. 27 (Cal. 1983) (en banc)).
259. Craig, supra note 257, at 840.
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consistent with their conservation and in furtherance of the self-sufficiency of
the State. All public natural resources are held in trust by the State for the
benefit of the people."'

Further defining its public trust as one of the most environmentally protec-
tive, the Hawaii Supreme Court held in 2006 that Clean Water Act discharge
permits are subject to the state public trust and the issuing department, the
Hawaii Department of Health, must consider the trust when issuing permits.2 6

Hawaii undoubtedly treats private rights to water with suspicion, and the public
interest in water takes precedence over private interests. The Hawaii Supreme
Court reasoned in 2000 "the public trust has never been understood to safe-
guard rights of exclusive use for private commercial gain.".. Further, current
and past diversion decisions, as in California, are subject to retroactive applica-
tion of the trust and courts may make modifications in order to benefit the
public interest in the water."

B. MONTANA

Similarly, Montana courts have found the basis of a robust public trust in
that state's constitution, which provides that "all waters are owned by the State
for the use of its people."" Montana's public trust doctrine has a strong con-
nection with public access to Montana's streams and rivers. The courts have
established a "recreational use" test to determine which waters are subject to
recreational access." It is important to note that while the public has the ability
to access any water, navigable or non-navigable for fishing, the public cannot
cross private property to access the stream."" Also, there is no public owner-
ship of the beds or banks of non-navigable streams, just the water itself, but
incidental use of privately owned bed or banks of waterways is allowed."
While access to water is an important component of the Montana public trust
doctrine by statute, established water rights still trump any other use of water,
including environmental protection and public uses."'

The Supreme Court's narrower construction of navigability in the PPL
Montana decision clearly dealt a blow to Montana's assumptions of tide to
streambeds, and its linked assertion of a public trust in those streams. It re-
mains to be seen how this decision will influence the Montana Supreme
Court's application of the public trust doctrine in other contexts.

260. HAW. CONST. art. XI, § 1.
261. Kelly v. 1250 Oceanside Partners, 140 P.3d 985, 1009 (Haw. 2006).
262. In re Water Use Permit Applications, 9 P.3d at 450.
263. Id. at 452.
264. Galt v. Montana, 731 P.2d 912, 915 (Mont. 1987).
265. Mont. Coal. For Stream Access v. Hildreth, 684 P.2d 1088, 1091 (Mont. 1984), over-

ruledon other gr ounds byGray v. City of Billings, 689 P.2d 268, 272 (Mont. 1984).
266. Id.
267. Galt, 731 P.2d at 915.
268. Robin Kundis Craig, A Comparadve Guide to the Western States' Public Trust Doc-
tines: Publc Values, Private Rights, and the Evolution Toward an Ecological Pubhlic Trus4 37
ECOLOGY L.Q. 53, 78 (2010) [hereinafter Craig, Comparative Guide] (citing Mont. Code Ann.
§§ 75-5-705, 75-7-104, 85-1-111 (2009)).
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In other states such as Idaho and Arizona, public policy favors private wa-
ter rights and therefore those states' legislative bodies have attempted, with
varying degrees of success, to curb any judicial trend toward a more robust
public trust doctrine.""

C. IDAHO

A series of Idaho Supreme Court decisions during the 1980s and early
1990s followed California's lead in National Audubon Society and adopted
the rule that "It]he public trust doctrine takes precedent even over vested water
rights."". The Idaho Legislature was apparently of a different mind on this
point, however, and passed legislation in 1996 to limit the public trust doctrine
to be "solely a limitation on the power of the state to alienate or encumber the
title to the beds of navigable waters," and not to apply to appropriation."'

The Idaho Legislature's move to curb the public trust spurred debate in
the academic community as to whether the public trust doctrine is a common
law concept amendable by the legislature, or a constitutional principle beyond
the legislature's reach. The murky underpinnings of the public trust doctrine
fueled the debate (as discussed above); without knowing the basis for the doc-
trine, it was challenging to analyze the legislature's power to limit the doc-
trine."' Relying on Ilhois Cenial, several commentators cane to the conclu-
sion that the doctrine was at the very least "quasi-constitutional" and so inher-
ently tied to state sovereignty that the states were without authority to limit or
diminish its application."

Of course, PPL Montana lays to rest much of the debate about the states'
ability to define or limit the public trust doctrine. Because the Supreme Court
has now clarified that the doctrine is a creature of state law, the Idaho Legisla-
ture's preference for the protection and exercise of private water rights over
any later asserted public interest in those waters is far less contentious than it
was in 1996.

D. ARIZONA

A similar legislative tug of war has occurred in Arizona, where the Arizona
courts have had the last word in defining the public trust doctrine as "a consti-
tutional limitation on legislative power to give away resources held by the state
in trust for its people."" Consequently, in the words of the Arizona Supreme

269. See id. at 76, 80, 92.
270. Idaho Conservation League v. Idaho, 911 P.2d 748, 750 (Idaho 1995); Kootenai Envtl.
Alliance, Inc. v. Panhandle Yacht Club, 671 P.2d 1085, 1094 (Idaho 1983).
271. IDAHO CODEANN. §§ 58-1203(1), (2)(b)-(c) (1996).
272. See James M. Kearney, Recent Statute: Closihg the Floodgates? Idahos Statutoiy hni-

tation on the Pubhc Trust Doctne, 34 IDAHO L. REv. 91, 113 (1997).
273. Id.; Michael C. Blumm & Scott W. Reed, Renoucing the Public Tust Doctane: An

Assessment ofthe Validity ofIdaho House Bill 794, 24 ECOLOGY L.Q. 461, 483 (1997).
274. San Carlos Apache Tribe v. Superior Court ex rel. Cnty. of Maricopa, 972 P.2d 179,
199 (Ariz. 1999) (en banc) (citing Ariz. Ctr. for Law in the Pub. Interest v. Hassell, 837
P.2d 158, 166-68 (Ariz. Ct. App. 1991)).
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Court, "[tihe Legislature cannot by legislation destroy the constitutional limits
on its authority."'m Accordingly, an Arizona statute limits the public trust doc-
trine to the extent it can: it is applicable only to navigable waters as defined
under the equal-footing doctrine and is limited to the three traditional uses of
commerce, navigation, and fishing.'

As noted above, the Arizona Supreme Court has been unwilling to accept
that Arizona's rivers are largely non-navigable without a case-by-case analysis of
the state's streams. Thus, the Arizona legislature created the Arizona Naviga-
ble Stream Adjudication Commission ("NSAC") and charged it with the duty
of determining the navigability of the streams throughout the state.' The Ari-
zona Legislature passed legislation that provides compensation to landowners
who lose tide due to the navigability determinations of the NSAC." Addition-
ally, Arizona's land department may release from the public trust waters
deemed subject to it upon request and hearing." The US Supreme Court's
clarification of the public trust doctrine's state law underpinning in PPL Mon-
tana may prompt a reevaluation of Arizona's evolving statutory framework
regarding navigability determinations and application of the public trust doc-
trine to the extent the Arizona courts have in the past relied heavily on Illinois
Central, which was viewed as binding federal constitutional precedent." Like
Montana, Arizona may need to reconsider the reach of its public trust and title
assertions.

VI. THE PUBLIC TRUST BALLOT INITIATIVES IN COLORADO

Since 1994, Richard Hamilton of Park County (a microbiologist and for-
mer lobbyist for environmental groups) has been the driving force behind a
series of statewide ballot initiatives seeking to amend Colorado's constitution
to impose a public trust doctrine on Colorado waters." While none of these
proposals to date have appeared on the ballot for voters' consideration, most
have been through the state's ballot title setting process, and the Colorado
Supreme Court has reviewed some of the resulting titles."

275. Id.
276. ARIZ. REV. STAT. ANN. 0 37-1101(5), (9) (West).
277. Defenders of Wildlife v. Hull, 18 P.3d 722, 729 (Ariz. Ct. App. 2001).
278. ARIZ. REV. STAT. ANN. S 37-1128(A) (2012).
279. Id. 37-1132(A)(1)-(3).
280. Id. 37-1151(A).
281. See, e.g., Defenders of Wdhfe, 18 P.3d at 727-28; Ariz. Ctr. for Law in the Pub. Inter-
est v. Hassell, 837 P.2d 158, 166-68 (Ariz. Ct. App.1991); see also Craig, Comparative Guide,
supra note 268, at 104 ("Arizona courts view the public trust doctrine as a kdenJconstitutional
issue. . . .") (emphasis added).
282. Patrick Malone, Water Initiatives Ain to Erase Exising Regls, PUEBLO CHIEFrAIN
(Jan. 5, 2012), http://www.chieftain.com/news/local/water-initiatives-ainm-to-erase-existing-
rights/article 2907f744-376a-l 1 e l-9798-0019bb2963f4.html.
283. Colorado law provides for the Colorado Supreme Court's expedited review of certain

determinations by the state's ballot title setting board ("Tide Board") on statewide initiatives.
COLO. REV. STAT. S 1-40-107(2) (2012).
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A. PREVIOUS PROPOSED AMENDMENTS

The first such initiatives, proposed in 1994 and 1995, had many features.
First and foremost, they would require Colorado to "adopt and defend a
strong pubhlic trust doctrine regarding the public's rights and ownerships in and
of the waters in Colorado."" While the "strong public trust doctrine" was not
defined in these measures, Mr. Hamilton was not shy in explaining what he
understood it to mean. He suggested it would go at least as far as California's
doctrine, relying especially on the Marks, City of Berkeley, and the Mono
Lake cases discussed above.'" In 1994, the Colorado Supreme Court declined
to adopt the proponents' interpretation of the meaning of this phrase, holding
that "any intent of the proponents not adequately expressed in the language of
the measure will not govern [courts'] construction. . . . The phrase 'strong pub-
lic trust doctrine,' therefore, does not necessarily carry the specialized meaning
propounded by the proponents." Thus, if such an initiative is adopted, it will
remain for the courts to sort out its meaning.

The second clause of these early initiatives would require the State to
"protect and defend the public's interests in waters from unwarranted or oth-
ermse narrow definitions of its waters as private property."." Mr. Hamilton
says this is to "insist that our public waters never be defined as private proper-
ty."" If thus interpreted, this provision would fly in the face of the longstanding
Colorado principle that appropriation creates a "most valuable property right"
in the exclusive use of water,'" requiring the State to defend against the very
rights it has always approved and defended. This provision also requires the
state to act against private owners, contrary to the traditional public trust doc-
trine, which restrained the state's powers.

The final section of these initiatives provided for public ownership,
through the Colorado Water Conservation Board ("CWCB"), of waters dedi-
cated to instream or in-lake uses. Any "ownership in the rights of use of wa-
ters" could be decreed to such public use, and the CWCB would be required
to accept, protect and defend such dedications as an element of the public

284. MacRavey v. Hamilton (In re Tide, Ballot Tide, Submission Clause, and Summary
Adopted April 5, 1995) (Pubhlic Rhts 1), 898 P.2d 1076, 1077 n.1 (Colo. 1995) (en banc)
(quoting 1995 proposed initiative "Public Rights in Waters II," by Richard Hamilton and
Jeanne Englert); MacRavey v. Swingle (In re Title, Ballot Title, Submission Clause, and Sum-
mary Adopted April 6, 1994) (In re Water Rihts Initntive), 877 P.2d 321, 324-25 (Colo. 1994)
(en banc) (quoting 1994 proposed initiative "Give the Vote on Water," by Richard Hamilton
and Jerry Swingle) (emphasis added).
285. See Answering Brief for Respondent at 6-10, In re Water Rights Initiative, 877 P.2d
321 (Colo. 1994) (No. 94SA149), 1994 WL 16058752, [hereinafter Hamilton BneA.
286. In re Water Rihts Initiative, 877 P.2d at 327.
287. Pubhlic Rghts 11 898 P.2d at 1077 n.1; In re Water Rhts Initiative, 877 P.2d at 324
(emphasis added).
288. See Reply Brief for Petitioner at 9, MacRavey v. Swingle, 877 P.2d 321 (Colo. 1994) (en

banc) (No. 94SAl49), 1994 WL 16058755 (citing Hamilton Bnef supra note 285, Exhibit H at
2).
289. Navajo Dev. Co. v. Sanderson, 655 P.2d 1374, 1377-78 (Colo. 1982) (en banc); see also

Farmers Irrigation Co. v. Game & Fish Comm'n, 369 P.2d 557, 559-60 (Colo. 1962) (en banc);
Nichols v. McIntosh, 34 P. 278, 280 (Colo. 1893).
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trust." This section would greatly alter the CWCB's "instream flow" ("ISF")
program, which protects instrearn uses and natural lake levels, within the con-
fines of the appropriation system." The CWCB may appropriate new water
rights for instream flow, and may acquire existing senior rights to convert their
historic use to instream flow." Such use by the CWCB is deemed "beneficial
use," to the extent it is required "to preserve the natural environment to a rea-
sonable degree."".. Because the CWCB is also charged with promoting use of
the water to which Colorado is entitled by interstate compacts and apportion-
ments, it is ideally suited to determine how much instream flow is required
and reasonable, in light of the other uses precluded thereby."'

In November 1994, voters amended the Colorado Constitution by refer-
endum to require that no initiative contain more than one subject." The 1994
and 1995 initiatives also contained provisions that would substantially alter the
law governing water conservancy districts, imposing new requirements for elec-
tions on those districts' board members and boundary changes." Based on the
new constitutional requirement, the Colorado Supreme Court held in 1995
that these election requirements constituted a separate subject from the public
trust and water rights provisions, so that no title could be set for the ballot."'
"The public trust water rights paragraphs of the Initiative impose obligations
on the state of Colorado to recognize and protect public ownership of water,"
matters over which the "water conservancy .. . districts have little or no power"
and "[t]he common characteristic that the paragraphs all involve 'water' is too
general and too broad to constitute a single subject. . . ."'

In 1996, Mr. Hamilton and Phillip Hufford proposed a similar constitu-
tional amendment, including the mandate for a public trust doctrine (omitting
the adjective "strong") and a provision controlling public dedication of water
rights for in-stream use, but eliminating the district election requirements from
Hamilton's earlier proposals." The Colorado Supreme Court upheld the title
for this initiative, holding that the "public trust" and water rights provisions
were sufficiently related to constitute a-single subject, but declined to interpret
the meaning or effect of those provisions." Hamilton and Englert submitted a

290. PublicRights 11 898 P.2d at 1077 n. 1; In re WaterRghts Initiative, 877 P.2d at 324-25.
291. See Colo. River Water Conserv. Dist. v. Colo. Water Conserv. Bd., 594 P.2d 570, 577
(Colo. 1979) (en banc); Steven Sims, Colorado's Instream Flow Program: Integrating Instream
Flow Protection Into a Pior Appropiation System, in INSTREAM FLOW PROTECTION IN THE
WEST 12-1, 12-1 to -2 (Lawvrence J. MacDonnell & Teresa A. Rice eds., U. Colo. Nat. Re-
sources Law Center rev. ed. 1993).
292. COLO. REv. STAT. §37-92-102(3) (2012).
293. Id. § 37-92-102(4).
294. See Sims, supra note 291, at 12-10 to -11.
295. COLO. CONST. art. V, § 1(5.5).
296. Public Rights 11 898 P.2d 1076, 1077 n.1 (Colo. 1995) (en banc); In re Water Rights

Initiative, 877 P.2d 321, 324 (Colo. 1994) (en banc).
297. Public Rights l1, 898 P.2d at 1078-80.
298. Id at 1080.
299. MacRavey v. Hufford (In re Tide, Ballot Tide, Submission Clause, and Summary

Adopted March 20, 1996), 917 P.2d 1277, 1278 n.2 (Colo. 1996) (en banc) (quoting 1996
proposed initiative "1996-6," by T. Philip Hufford and Richard Hamilton).
300. Id. at 1280-81.
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similar measure in 2002 for tide setting, but no petition was filed for review by
the Supreme Court."

In 2007, Mr. Hamilton and Phillip Doe proposed a constitutional
amendment with a different emphasis: the creation of a new state "Depart-
ment of Environmental Conservation.". The measure would give this de-
partment "ItIrust responsibilities" to favor "public ownerships and public val-
ues" over competing economic interests." In an opinion by Justice Hobbs, a
majority of the Colorado Supreme Court held that this "mandatory public
trust standard for agency decision-making," to be imposed on existing state
bodies that would be merged into the new department, was "a variation on"
the subject of the "public trust doctrine" previously proposed in the initiatives

discussed above. This public trust standard was "coiled in the folds of the
measure," presenting "the danger of voter surprise and fraud" that the single-
subject requirement for initiatives seeks to avoid.' Thus, the combination of
this standard into the measure violated the requirement, so the measure was
not a proper initiative."

B. INITIATIVES 3 AND 45 (2012)

In 2012, a pair of proposed initiatives again focused the attention of Colo-
rado's water community and news media on the public trust doctrine. Mr.
Hamilton and Mr. Doe concurrently proposed Initiatives 3 and 45, both to
amend water provisions of the Colorado Constitution." Tides were set for
both measures, and the Colorado Supreme Court upheld them in split deci-
sions." The proponents then circulated petitions for both measures, but did
not obtain the requisite number of signatures to qualify for the statewide bal-
lot.,"

Initiative 3 proposed to amend section 5 of Article XVI, the constitution's
section declaring unappropriated water to be "property of the public," adding
provisions to adopt and define a "Colorado public trust doctrine" that would
protect public ownership rights and interests in the water of natural streams,
while giving "the public's estate in water in Colorado ... legal authority supe-
rior to rules and terms of contracts or property law."." In contrast, the initiative

301. Richard C. Hamilton & Jeanne W. Englert, Public Ownership and Use of Water, Colo.
Initiative 2001-2002 No. 135 (proposed May 1, 2002).
302. Kemper v. Hamilton (In re Title, Ballot Tide, and Submission Clause, For 2007-08,

#17), 172 P.3d 871 app. B at 880 (Colo. 2007) (en banc).
303. Id. app. B § 7 at 883.
304. I. at 874-75.
305. I. at 875-76.
306. kI. at 876.
307. Kemper v. Hamilton (In re Title For 2011-2012 #3) (In re 7tle for ##, 274 P.3d 562

app. at 568 (Colo. 2012) (en banc); Kemper v. Hamilton (In re Title For 2011-2012 #45) (In re
7ie for #4), 274 P.3(1 576 app. at 582 (Colo. 2012) (en banc).
308. Ire 77tle for #3, 274 P.3d at 562; I eitle for #4j 274 P.3d at 576.
309. See COLO. CONST. art. V, §1(2) (specifying the formula to determine the required
number of signatures for initiative petitions); Protect Colorado Water,
http://protectcoloradowater.org (last visited Oct. 22, 2012).
238. Inre 7de for #3, 274 P.3d 562 app. § 5(2)-(3) at 568.
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defined appropriation water rights as "servient to the public's dominant water
estate" and subject to the public trust doctrine, to be "managed by the state
government, acting as steward of the public's water, so as to protect the natural
environment and to protect the public's enjoyment and use of water.""' The
initiative mandated the executive, legislative, and judicial branches of state
government to enforce these provisions, acting "as stewards to protect the pub-
lic's interests in its water estate," and authorized citizens to sue to enforce these
mandates." .

Unlike Mr. Hamilton's earlier public trust proposals, Initiative 3 expressly
addressed stream access, providing for "access by the public along, and on, the
wetted natural perimeter of a stream bank of a water course of any natural
stream in Colorado," as a "navigation servitude for commerce and public use
as recognized in the Colorado public trust doctrine.". These provisions
sought to overturni the primary holding of People v. Emmert," echoing themes
from legislation and initiatives introduced in 2010, when river outfitters
pressed their case for a "right to float" without liability for trespass."'

However, a majority of the Colorado Supreme Court upheld the title set
for Initiative 3, rejecting arguments that the measure encompassed separate
subjects by both subordinating water rights and transferring rights in land un-
der streams."' The court held that the initiative's various provisions all related
to "the public's rights in the waters of natural streams" via the proposed adop-
tion of a "Colorado public trust doctrine" as a "new legal regime" to address
water rights, property rights, and stream access."' The majority opinion distin-
guished the court's previous decisions that Mr. Hamilton's 1995 and 2007
measures violated the single-subject requirement, stating that unlike those
measures, the provisions in Initiative 3 "all relate to the 'Colorado public trust
doctrine' and that doctrine's impact on the 'public's rights in waters of natural
streams.""'"

Justice Hobbs dissented from the single-subject holding,'noting that a vot-
er could casually read Initiative 3 "as a reaflirmation of Colorado's longstand-
ing water law doctrine, which provides that the water resource is always owned
by the public, subject to .. . use rights created in priority through appropria-
tions of unappropriated water by public and private entities. However, within

311. Id. app. § 5(4)(a), (c) at 568-69.
312. Id. app. S 5(6) at 569.
313. Id. app. S 5(5)(a) at 569.
314. People v. Emmert, 597 P.2d 1025, 1027 (Colo. 1979) (en banc) (citing More v. John-
son, 568 P.2d 437 (1977) (en banc); Hartman v. Tresise, 84 P. 685 (1906); Hanlon v. Hobson,
51 P. 433 (1897)) (" [TIhe land underlying non-navigable streams is the suhject of private owner-
ship and is vested in the proprietors of the adjoining lands.").
315. See H.B. 10-1188, 67th Cen. Assemb., 2nd Reg. Sess. (Colo. 2010); Use of Colorado
Water Streams, Colo. Initiative 2009-2010 No. 87 (proposed Apr. 9, 2010); Use of Colorado
Water Streams, Colo. Initiative 2009-2010 No. 88 (proposed Apr. 9, 2010); Use of Colorado
Water Streams, Colo. Initiative 2009-2010 No. 89 (proposed Apr. 9, 2010); Use of Colorado
Water Streams, Colo. Initiative 2009-2010 No. 90 (proposed Apr. 9, 2010).
316. Ine Tide lbr #3, 274 P.3d at 566-68.
317. Id. at 567.
318. I.
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the folds of this complex initiative are coiled three separate and discrete sub-
jects. ... "m He explained that the measure would (i) "subordinate all existing

water rights in Colorado created over the past 150 years to a newly created
dominant water estate"; (ii) "vest in the public possessory rights to the beds
and banks of the stream now owned by local public entities and private land-
owners in Colorado"; and (iii) "vest a recreational easement in the public
across all private property in Colorado through which even a trickle of water
runs," abrogating private property owners' right to prohibit trespass across
their land. "These three subject matters separately and together propose to
drop what amounts to a nuclear bomb on Colorado water rights and land
rights.""

In his dissent, Justice Hobbs then explained the doctrinal framework of
public trust law and other matters addressed by the initiative, including the
"two different subjects" of non-navigable stream title and public trust theory
addressed in the Ennnert case, and the PPL Montana decision's distinction
between federal law determining navigability for title and state law detennining
"the existence and scope of the public trust doctrine."' He traced the English
common-law origins of the public trust doctrine and the separate lineage of
some states' creation of public rights "to use waters for fishing and navigation
regardless of title and regardless of whether the waters were ever navigable for
title," which New Mexico and California courts had derived from Native
American and Mexican law." In contrast from the roots of both doctrines,
Colorado has completely broken from the common law of water, making all
surface water and groundwater "a public resource dedicated to the establish-
ment and exercise of water use rights created in accordance with applicable
law. The 'Colorado Doctrine' arose from the 'imperative necessity' of water
scarcity in the western region, and ... created a property-rights-based allocation
and administration system that promotes multiple use of a finite resource for
beneficial purposes.""

In concluding his analysis, Justice Hobbs observed that Initiative 3 "ap-
pears to seek to overturn all aspects of Emmert, and goes farther by creating a
'public trust' not only in all water rights in the state, as with California's Mono
Lake case, but also in all natural stream beds regardless of navigability, which
would be a novelty among jurisdictions in the United States.".' Despite the
majority's reluctance to analyze the measure's substance in applying the single-
subject requirement, Justice Hobbs's insightful explanation of the separate
evolution of the common-law public trust and the "Colorado doctrine" con-
firms that the roots of the public trust and public ownership doctrines are quite

319. Id. at 571 (Hobbs, J., dissenting).
320. Id. at 571-72.
321. Iclat 572.
322. Id. at 572-73 (citing Mono L"ke, 658 P.2d 709, 727 (Cal. 1983) (en banc); State ex rel.

State Game Comm'n v. Red River Valley Co., 182 P.2(1 421, 432 (N.M. 1945)).
323. Id. at 573-74 (citing Bd. of Cnty. Comm'rs v. Park Cnty. Sportsmen's Ranch, LLP, 45
P.3d 693, 706 (Colo. 2002) (en banc)).
324. Id. at 574.
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foreign to Colorado law, and that the terms of Initiative 3 would depart even
further from Colorado's longstanding legal framework to address water issues.

Mr. Hamilton and Mr. Doe concurrently proposed Initiative 45, to amend
section 6 of Article XVI of the Colorado Constitution (the section protecting
the right to divert unappropriated water to beneficial use by appropriation).
The initiative would amend the current text of section 6, deleting words that
limit the diversion tight to "unappropriated" waters of "natural stream Is]," thus
extending that right to "any water within the state of Colorado."" It would then
add several provisions, most of them limiting the appropriation right in terms
similar to Initiative 3, but without using that measure's central phrase, "public
trust doctrine." Echoing the "public trust" statements of the companion meas-
ure, Initiative 45 provides for diversions to be limited or curtailed "to protect
natural elements of the public's dominant water estate.""' Going beyond Initia-
tive 3, it requires that water diversion rights "shall require the water use appro-
priator to return water unimpaired to the public, after use, so as to protect the
natural environment and the public's use and enjoyment of waters.

In a split decision, the Title Board determined that Initiative 45 contained
a single subject. A majority of the Colorado Supreme Court affirmed this deci-
sion, with Justice Hobbs again dissenting.' The majority found that the subject
"public control of waters" accurately described the initiative's scope, as the
initiative's primary features would extend public control to all Colorado water
through a publicly controlled, "dominant water estate."" Water use rights
would be subordinated to this dominant estate through several provisions,
including the requirement "to return used water unimpaired to the public.".

In his dissent, Justice Hobbs noted three subjects "concealed within the
folds of this complex initiative."' First, like Initiative 3, it would "subordinate
all existing water rights in Colorado created over the past 150 years to a newly
created dominant water estate" by creating "a super water right" for environ-
mental protection and public use." Second, by deleting the restriction on ap-
propriation to "unappropriated waters of any natural stream," it would "allow
non-tributary groundwater to be appropriated by anyone without the consent
of the overlying landowner.""' Finally, Initiative 45 would "impose riparian
water law upon the State of Colorado and upon already appropriated water
rights, by requiring that the appropriator must return the water to the steam
unimpaired.""

Elaborating this last point, Justice Hobbs explained that the requirement
to return-water unimpaired was central to common law rights of riparian own-

325. In re 77de for #4 274 P.3d 576 app. at 582-83 (Colo. 2012) (en banc) (quoting text of
Proposed Initiative 2011-12 #45, Sl).
326. Id.
327. Id. at 583.
328. See id. at 576.
329. Id. at 581.
330. Id.at580-81.
331. Id., 274 P.3d at 586 (Hobbsj., dissenting).
332. Id.
333. Id.
334. Id.
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ers to water in streams, the very legal framework Colorado rejected in adopting
a prior appropriation doctrine."' Such a return requirement, he pointed out,
would defeat the rights to develop and consume water that Colorado has dili-
gently reserved in its interstate water compacts and equitable apportionment
decrees.-

C. IMPACT7S OF THE PROPOSALS

How would the public trust doctrine as proposed in these initiatives trans-
form Colorado law? With each of these proposals, Mr. Hamilton has suggest-
ed his version of the doctrine would go at least as far as California's doctrine,
relying especially on the Marks v. Whitney and Mono Lake cases discussed
above." Under the common law cases, the doctrine is limited to protection of
tidal and navigable waterways, which California may extend to restricting diver-
sions from their non-navigable tributaries." Initiative 3, however, would extend
to allwaters in the state, perhaps due to Colorado's recognition that it has no
navigable streams. If such an initiative extends its protection to all the waters in
Colorado, it would be the most radical extension of the public trust doctrine
yet, severing the doctrine completely from its historic anchor of navigability.
This would revolutionize water rights in Colorado, more than anything in over
150 years.

At the very least, such an initiative would dramatically increase litigation
over Colorado water rights. The proponents intend it to apply not only in de-
terminations of new water rights, but also to force reconsideration of rights
previously decreed, as in the Mono Lake case." Because a public trust doc-
trine has never been defined in Colorado, and has taken various different
common law meanings elsewhere, "its meaning and content can only be de-
termined through years of lawsuits.""' In essence, Initiative 3 (like its predeces-
sors) would grant enormous power over water rights to the judiciary, with hard-
ly any standards constraining that power. Such raw judicial power undercuts
not only property rights, but also the basic principles of democratic govern-
mient."' Moreover, the prospect of such broad based, standardless litigation
destroys the fundamental certainty provided by property rights in general and
prior appropriation water rights in particular."'

335. Id. at 585 (citing United States v. Gerlach Live Stock Co., 339 U.S. 725, 744-45 (1950)).
336. Id. at 586 (citing Kansas v. Colorado, 206 U.S. 46, 118 (1907)).
337. See, e.g., Opening Brief of Respondent Richard G. Hamilton at 15-18, In re Title,
Ballot Tide, Submission Clause for the Proposed Initiative 2011-2012 No. 3, 274 P.3d 562
(Colo. 2012) (en banc), available at http://www.courts.state.co.us/
Courts/SupremeCourt/20 11 Initiatives.cfm; Answering Brief of Respondent Richard G. Hamil-
ton at 6-10, In re Title, Ballot Tide, Submission Clause, and Summary Adopted April 6, 1994,

877 P.2d 321 (Colo. 1994) (en banc) (No. 16058752), 1994 WL 16058752.
338. Marks v. Whitney, 491 P.2d 374, 380 (Cal. 1971) (en banc).
339. See, e.g., Opening Brief of Respondent Richard G. Hamilton, supm note 337; Answer-
ing Brief of Respondent Richard G. Hamilton, supra note 337, at 9-10.
340. Gould, supra note 10, at 18.
341. See Huffinan, Fish Out ofWalet; supra note 11, at 554, 566.
342. See Gould, supn? note 10, at 18.
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Owners and users of all water diverted and stored in Colorado would be at
risk. All diversion and storage projects are planned, financed, and completed
based on assumptions the priority system applies, and that a certain volume of
water can be diverted or stored whenever available in priority. A public trust,
however, would render all these rights subject to potential curtailment or revo-
cation-not just by water shortage, senior rights or non-use, but by the state's or
a judge's subjective determination that one use has become more valuable
than another. This intolerable level of uncertainty could make it virtually im-
possible to plan or finance a significant water project, and might jeopardize the
financing of many projects that have been built but not yet paid off.

Like other modern advocates of the public trust doctrine, Mr. Hamilton
has sought to use the doctrine proposed in his initiatives to enable state-
required transfers of private rights to public use, without the owners' consent
and without compensation. Mr. Hamilton said to Legislative Council staff in
1994: "Do the proponents intend that the courts, in upholding a 'public trust
doctrine,' will have the authority to transfer existing privately held ights to the
public? And the answer is that yes, we do.""

To the next question, " Without the consent of the individuals who may
have the right to use that water at the moment?," Mr. Hamilton answered,
" Yeah.""" Mr. Hamilton went on to describe California's City of Berkeley de-
cision, saying these forced transfers of private rights to the public would be
without compensation." However, not even an amendment to Colorado's
Constitution can take, without compensation, property rights protected by the
US Constitution. A newly adopted state constitutional provision "cannot be
the basis for asserting that a public right has existed since statehood."" Colo-
rado water rights have always been recognized as property rights, have never
been limited by a public trust, and cannot be so limited retroactively, absent
just compensation. Thus, the transfers contemplated by Mr. Hamilton would
subject the State to enormous liability for takings.

Moreover, the cost of these measures would be enormous. In 1994, the
CWCB estimated it would need to spend an additional $750,000 to
$16,600,000 for litigation and administrative requirements imposed by the first
public trust initiative. In 1996, the Office of State Planning and Budgeting
estimated "the total annual fiscal impact to state government would be
$12,295,000" from the 1996 version of Hamilton's proposed amendment."' In
addition, local governments (cities, towns, and districts) own many or most of
the water rights impacted by these initiatives, and would also face huge litiga-

343. In Re The Proposed Constitutional Amendment: "Vote on Water" Belbre Colo. Gen.
Assemb., Legis5. Council and die Oflice of Les. Legd Services, 1994 Leg., 50' Sess. at 42 (Co.
1994) (emphasis added).
344. Id.
345. Id. at 46; see also Title v. Swingle, 877 P.2d 321, 328 (Colo. 1994) (en banc).
346. See Huffinan, Fish Out of Wate,; supra note 11, at 547.
347. Letter from Daries C. Lile, Director, Colorado Water Conservation Board, to Ronald
W. Cattany, Deputy Director, Colorado Department of Natural Resources (Mar. 15, 1994) (on
file with U. DENV. WATER L. REV.).
348. Letter from George H. Delaney, Director, Office of State Planning and Budgeting, to
Victoria Buckley, Secretary of State (Feb. 29, 1996) (on file wits U. DENV. WATER L. REV.).

Issue 1 89



WATER LA WREVIEW V

tion expenses." In 1996, the Department of Local Affairs estimated the very
uncertain net fiscal impacts of the initiative to local governments in Colorado
could range from $2.28 to $3.36 billon, not including "litigation and other
ancillary expenses that could result from the measure."," While the state did
not release fiscal impact estimates for Initiative 3," surely the cost in 2012 dol-
lars would be much greater. In these days of the TABOR Amendment and
other constraints and mandates on state and local government spending, surely
there are better uses for scarce public funds.

VII. THE "MODERN" PUBLIC TRUST DOCTRINE AND ITS
EFFECTS

A. AN ENVIRONMENTAL PROTECTION DOCTRINE

California's public trust doctrine is hardly concerned with navigation or
commerce. Navigability may still serve as a pre-textual hook on which to hang
the justification for a public trust, but today, environmentalists invoke the pub-
lic trust doctrine to preserve, protect, or restore natural environments, and
ecosystems. This is a far cry from the traditional public trust doctrine, which
"focuses on preservation not reallocation of rights.""

These environmental goals are increasingly desirable to the public, but
they are public policy goals best resolved by legislation after public debate,
considering the most appropriate solution for each resource, with due regard
for property rights. Extension of the public trust doctrine, by contrast, is judi-
cial sleight of hand; its rationale (far afield from its roots) is that environmental
concerns deserve the same nature and level of protection as public access to
water bodies historically used for navigation. Navigational and environmental
uses, however, are not cut of the same cloth. To put the clothes of navigation,
developed over hundreds of years, suddenly onto the body of environmental-
ism and preservationism, the cause du jour, bypasses property rights and the
democratic process.

349. See Swingle, 877 P.2d at 326.
350. Letter from Larry Kallenberger, Executive Director, Department of Local Affairs, to

Victoria Buckley, Secretary of State (Mar. 1, 1996) (on file with author).
351. Colorado law was amended in 2000, removing the requirement for the Title Board to

prepare a summary including a statement of fiscal impacts. S.B. 00-172, 62nd Gen. Assemb.,
Reg. Sess. (Colo. 2000). Instead, fiscal impact estimates are prepared for the "Blue Book" at a
later stage of the initiative process. COLO. REV. STAT. S 1-40-124.5 (2012). The proponents of
Initiatives 3 and 45 announced they would not submit signatures on July 20, 2012, just before
Legislative Council staff was to release draft fiscal impact estimates as part of the Blue Book
drafting process. See Cathy Proctor, Water Ballot Initiatives are Withdrawn,
DENVER BUSINESS JOURNAL (July 23, 2012, 11:56 AM),
http://www.bizjournals.com/dlenver/news/2012/07/23/water-ballot-initiatives-are-withdrawn.html.
352. Barton H. Thompson, Jr., The Public Tist Doctine: A Conselvative Reconstruction
& Defense, 15 SOUTHEASTERN ENVTL. LJ. 47, 67 (2006).
353. Huffman, Fish Out of Water, supra note 11, at 567 ("How easy it is to turn a limitation

on government power into a justification for expansion. And how utterly unprincipled.").
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B. TAKINGS IMPLICATIONS OF AN EXPANDED PUBLIC TRUST DOCTRINE

Federal law does not prevent state governments from condemning water
rights to solve environmental problems.' However, under the Fifth and Four-
teenth Amendments of the US Constitution (and typically similar state consti-
tutional provisions"), just compensation must be paid for taking a property
right. If California had been forced to compensate Los Angeles for taking the
city's water, the state would have been forced to price and prioritize environ-
mental values. The public is much more willing to sacrifice others' property
rights when taxpayers do not have to pay.

"[Ilt is clear that the avoidance of takings problems is a major attraction to
those advancing the public trust doctrine. Some advocates of the doctrine are
quite frank about this."" The Supreme Court's ruling in Lucas v. South Caro-
lina Coastal Commission, briefly gave private property advocates hope that the
courts would more readily recognize regulatory takings claims." The result of
Lucas, however, was the recognition of "background principles" of state com-
mon law that could defeat a takings claim." Since Lucas, commentators have
introduced the notion that the public trust doctrine should be recognized as a
"background principle" to defend against potential claims for takings of water
rights in states that recognize the doctrine."

1. Lucas and the Public Trust Doctrine as a "Background Principle"

The private property owner who brought suit in Lucas purchased two par-
cels of land on one of South Carolina's Barrier Islands, intending to develop
homes like those already built on the island." The following year, before Lu-
cas could build, the South Carolina legislature passed the Beachfront Man-

354. A Colorado statute prohibits condemnation for the CWCB minimum streamflow pro-
gram. COLO. REv. STAT. S 37-92-102(3)(d) (2012). This restrictive Colorado statute draws into
question whether Colorado may condemn water rights for public trust type preservation pur-
poses.
355. Compare U.S. CONsT. amend. V.; U.S. CONsT. amend. XIV, S 1 with COLo. CONST.
art. II, § 15. The provision in Article II, Section 15 of the Colorado Constitution, in fact, is
broader:

Private property shall not be taken or damaged, for public or private use, without
just compensation. . . . and until the same shall be paid to the owner, . . . the
property shall not be needlessly disturbed, or the proprietary rights of the owner
therein divested; and whenever an attempt is made to take private property for a
use disturbed, or the proprietary rights of the owner therein divested; and when-
ever an attempt is made to take private property for a use alleged to be public,
the question whether the contemplated use be really public shall be a judicial
question, and determined as such without regard to any legislative assertion that
the use is public. (emphasis added).

356. Gould, supra note 10, at 25-19.
357. Seegenei/y Lucas v. S.C. Coastal Council, 505 U.S. 1003 (1992).
358. Id. at 1031.
359. E.g., Michael C. Blumm & Lucas Ritchie, Lucas 3 Unlikely Lgacy: The Ri:se of Back-

groundPinciples as Categoncal TakirngsDefenses, 29 Harv. Envl. L. Rev. 321, 343-44 (2005).
360. Id. at 1006-07.
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agement Act, which barred the type of construction Lucas had planned. The
South Carolina trial court held that the Act resulted in a per se taking as Lu-
cas's property was now worthless and awarded 1.2 million dollars in compen-
sation." The South Carolina Supreme Court reversed under the novel theory
that it was under an obligation to accept the legislature's proposed reasoning
for the Act, and therefore, the Act had transformed Lucas's building and de-
velopment plans into a "public nuisance."" Citing the well-established princi-
ple that when regulation "is designed 'to prevent serious public harm,' . . . no
compensation is owing under the Takings Clause regardless of the regulation's
effect on the property's value," the Court reversed and found in favor of the
State.'

The US Supreme Court rejected the South Carolina Supreme Court's
reasoning because determining whether regulations are meant to prevent seri-
ous harm or advance the public interest is difficult when the only difference
between the two concepts is the perspective of the interpreting party." Instead,
the Court returned to the underpinnings of takings law, noting that two dis-
crete categories of regulatory action are compensable without case-specific
inquiry into the "public interest advanced in support of the restraint."' Those
two categories are (i) an actual physical invasion, no matter how minute;" and
(ii) a regulation that "denies all economically beneficial or productive use of
land.""

From there, the Court charted new territory in its regulatory takings juris-
prudence. Beginning with the underlying principle that the Fifth Amendment
is violated "when land-use regulation 'does not substantially advance legitimate
state interests or denies an owner economically viable use of his land,'"" the
Court delved into the difficulties of inquiring into government's motivations
for regulation. In balancing state interests against private ownership, the Court
recognized the following:

[Alffirmatively supporting a compensation requirement, is the fact that regu-
lations that leave the owner of land without economically beneficial or pro-
ductive options for its use-typically, as here, by requiring land to be left sub-
stantially in its natural state--carry with them a heightened risk that private

361. Id.at1007.
362. Id. at 1007, 1009.
363. Id. at 1009-10.
364. Id. at 1010 (citing Lucas v. S. C. Coastal Council, 404 S.E.2d 895, 899 (S.C. 1991),

rev'd, Lucas v. S.C. Coastal Council, 505 U.S. 1003 (1992)).
365. Id. at 1020-22.
366. Id. at 1015.
367. Id. (citing, e.g., Loretto v. Telemprompter Manhattan CATV Corp., 458 U.S. 419

(1982); Kaiser Aetna v. United States, 444 U.S. 164, 180 (1979) (imposition of a navigational
servitude upon private marina)).
368. Id. (citing Agins v. City of Tiburon, 447 U.S. 255, 260 (1980); Nollan v. CA Coastal

Comm'n, 483 U.S. 825, 834 (1987); Keystone Bituminous Coal Assn. v. DeBenedictis, 480
U.S. 470, 495 (1987); Hodel v. Virginia Surface Mining & Reclamation Assn., 452 U.S. 264,
295-296 (1981)).
369. Id. at 1016 (emphasis omitted) (quoting Agns, 447 U.S. at 260).
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property is being pressed into some form of public service under the guise of
mitigating serious public harm."'

The Court then held that if the State seeks to claim the activity is in some
part a public nuisance to resist compensation, it must be able to identify back-
ground principles of law to show the property owner never actually held the
right to conduct the activity in question."' The Court reasoned the State could
show the property owner had truly lost nothing only by demonstrating that the
proscribed activity was already forbidden."' The Court then reversed and re-
manded for proceedings consistent with its opinion."

2. Colorado's Public Trust Initiatives and the Issue of Takings

Understandably, property rights advocates saw cause for celebration after
Lucas. The case presented total economic loss as a new categorical takings rule
and was a victory for a property rights owner, only the second of its kind in the
history of regulatory takings jurisprudence."' The victory was short-lived, how-
ever, as the Court subsequently backed away from a categorical approach to
regulatory takings in Palazzolo v. Rhode Island" and Tahoe-Sicir Pires.
Council, Inc. v. Tahoe Regional PuynngAgency."' retuming instead tojustice
Brennan'5 nulti-actr balancing analysis, Arst estabhshed in Penn Central"'
Ironically, the aftermath of Lucas has still provided proponents of the public
trust doctrine ample hope that courts will rely on the doctrine as a background
principle (at least of California water and property law) under Lucas to reject
takings claims arising from regulatory restrictions on water use."'

However, the public trust doctrine's effect, as a background principle of
property law, depends entirely on its historical extent in state law, as PPL
Montana makes clear. In Colorado, the public trust doctrine has never before
existed. Here, adopting a public trust doctrine would "take" water rights and
other property and would require compensation to those whose rights are
taken or damaged."' The US Supreme Court stated, "[Tihe government's

370. Id. at 1018 (citing Annicelli v. S. Kingstown, 463 A.2d 133, 140-41 (R.I. 1983) (prohibi-
tion on construction adjacent to beach justified on twin grounds of safety and "conservation of
open space"); Morris Cnty. Lind Improvement Co. v. Parsippany-Troy Hills Twp., 193 A.2d
232, 240 (NJ. 1963) (prohibition on filling marshlands imposed in order to preserve region as
water detention basin and create wildlife refuge)).
371. Id. at 1031-32.
372. Id. at 1032.
373. Id. at 1032.
374. Michael C. Blumm, Palazzolo and the Declne offustice Scaas Categorical Takings

Docurine, 30 B.C. ENVTL. AFF. L. REv. 137, 140 (2002).
375. Palazzolo v. Rhode Island, 533 U.S. 606, 616-18, 631 (2001).
376. Tahoe-Sierra Pres. Council, Inc. v. Tahoe Reg'1 Planning Agency, 535 U.S. 302, 321,.

323-24, 330 (2002).
377. Blumm, supra note 374, at 139.
378. See John D. Echeverria, The Public Trust Doctrine As A Background Principles De-

fense in Tkings Ligation, 45 U.C. DAVIS L. REv. 931, 932 (2012).
379. See Sunmna Coip. v. California ex rel. State Lands Comm'n, 466 U.S. 198 (1984) (re-

jecting California's belated assertion of a public trust easement on certain private lands).
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power to redefine the range of interests included in the ownership of property
[is] necessarily constrained by constitutional limits."'" An owner's property
right, for Fifth Amendment purposes, is defined by state law at the time own-
ership is acquired; "newly legislated or decreed" limitations which destroy the
economically beneficial use of a property right are compensable takings." This
is true whether the limitations are imposed by legislation, administrative action,
constitutional amendment, or judicial decision."

Colorado has rejected the public trust doctrine as inconsistent with rights
of appropriation under the state constitution. Unlike California law, which has
long recognized both riparian rights (as superior to appropriative rights) and
public trust constraints, past and present Colorado law provides no basis for
subjecting water rights to public trust purposes. Colorado water rights are vest-
ed property rights, fully protected by constitutional guarantees against takings
without compensation."' To impose a public trust on existing water rights at
this late date, even by constitutional amendment, would require compensation.
Thus, future proposals along the lines of Initiatives 3 and 45, to impose a pub-
lic trust doctrine or "dominant water estate" on the state's waters, will likely
trigger the takings issue by redefining property rights clearly recognized under
Colorado law.

VIII. CONCLUSION

Colorado's appropriation doctrine has met the state's water needs for well
over one hundred years. As new needs and values have arisen, including the
so-called "public trust values," they have been effectively addressed within that
system by a series of adaptations. As Justice Gregory Hobbs of the Colorado
Supreme Court has explained, "Colorado water law adapts and evolves to
meet society's changing values. Since the 1970s, there has been a persistent
effort to integrate environmental water values into the water rights legal frame-
work."" There are "no aspects of the public interest that cannot be protected
within" Colorado's prior appropriation framework.' The CWCB's instream
flow program provides for stream flows and lake levels to preserve the natural
environment, including fisheries."' When new appropriations are insufficient
to protect such flows, the CWCB may acquire or lease more senior water
rights for this purpose." Federal agencies' water needs can be assigned priori-

380. Lucas v. S.C. Coastal Council, 505 U.S. 1003, 1014 (1992) (explaining Pa. Coal Co. v.
Mahon, 260 U.S. 393, 414-15 (1992)).
381. Id. at 1029.
382. See Barton H. Thompson, Jr.,Judicial Takings, 76 VA. L. REV. 1449 (1990).
383. Farmers Irrigation Co.v. Game and Fish Comm'n, 369 P.2d 557, 559-60 (Colo. 1962)
(en banc).
384. GREGORYJ. HOBBS, JR., A Decade of Colorado Supreme Court Water Decisions 1996-
2006, in THE PUBLIC'S WATER RESOURCE; ARTICLES ON WATER LAw, HISTORY, AND
CULTURE 111, 126 (2d ed. 2010).
385. Hobbs & Raley, supra note 3, at 874.
386. See id. at 882; COLO. REv. STAT. § 37-92-103 (2012).
387. Hobbs & Raley, supra note 3, at 882; see Temporary Loans and Leases of Water Rights
for Instream Flows, COLO. WATER CONSERVATION BD.,
http://cwcb.state.co.us/environment/instream-flow-
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ties for reserved or appropriated water rights, consistent with federal law, by
adjudication and administration in Colorado's priority system under the
McCarran Amendment." Local governments may protect reasonable flows for
recreational boating use through structures improving stream channels as "rec-
reational in-channel diversions," consistent with other beneficial uses of wa-
ter.'" Reservoir operations are often used to maintain flows for fisheries and
recreational boating." Such storage operations play a vital role in protecting
endangered fish species' habitat as part of the recovery program for the Upper
Colorado River." Moreover, Colorado has ample tools for protecting water
quality in concert with water rights administration under the prior appropria-
tion doctrine." To avoid damage to the environment when water is transferred
from agricultural use, water courts now impose reasonable requirements for
revegetation and noxious weed management on historically irrigated land."

No one can say with certainty to what extent a "Colorado public trust doc-
trine" would transform Colorado water law. However, it would undoubtedly
require massive and endless litigation, both to determine the meaning of the
initiative, and to comply with its express requirements. The initiative's hostility
to private property is unwarranted, and would carry great costs. To the extent
reallocation of water to new uses is desired, Colorado's existing laws and mar-
ket forces can achieve the goal while assuring no one's rights are taken or
damaged without compensation. Unlike property rights and market forces, the
public trust "trump card" takes away the incentive for private owners to con-
serve or wisely manage their property, putting the entire burden on the state
and the courts.

Colorado's water problems have typically been addressed through discus-
sions among concerned parties. In many ways, those discussions are more
fruitful now than ever before, as negotiating parties find new and creative ways
to reach win-win-win solutions to old and new problems. The deadly weapon

programi/Pages/TeniporaryLoansWaterRightslnstreanFlows.aspx (last visited Oct. 19, 2012)
(such leases, in cooperation with the Colorado Water Trust, have protected stream flows under
drought conditions in 2012); see also Michael Schrantz, Colorado Water Twst release serves
purpose of protecting Yampa River; STEAMBOAT TODAY (Sept. 10, 2012),
http://www.steanboattoday.com/news/2012/sep/10/colorado-water-trust-release-serves-purpose-
protec/.
388. 43 U.S.C. § 666 (2012); see HOBBS, Piouity: The Most Misunderstood Stick n the
Bundle, i THE PUBLIC'S WATER RESOURCE; ARTICLES ON WATER LAW, HiSTORY, AND
CULTURE 303, 308-11 (2d ed. 2010).
389. See COLO. REV. STAT. §§ 37-92-102(5), 103(10.3) (2012); Colo. Water Conservation

Bd. v. Upper Gunnison River Water Conservancy Dist., 109 P.3d 585 (Colo. 2005) (en bauc).
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69, 72 (2004); Upper Gunnison River Water Conservancy Dist. v. Arapahoe, 838 P.2d 840, 849
(Colo. 1992) (en banc).
391. See Final Programmatic Biological Opinion for the Bureau of Reclamation's Opera-
tions and Depletions, Other Depletions, and Funding and Implementation of Recovery Pro-
gram Actions in the Upper Colorado River above the Confluence Kith the Gunmison River,
U.S. FISH & WILDLIFE SERV., 8-11 (Dec. 1999),
http://www.coloradoriverrecovery.org/documents-publications/section-7-
consultation/15mile/FinalPBO.pdf.
392. See Hobbs & Raley, supra note 3, at 882-99.
393. COLO. REV. STAT. § 37-92-305(4.5)(a) (2012).
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of a "strong public trust doctrine" would immediately shift these discussions
into the courtroom, replacing collaborative problem solving with destructive
legal warfare.
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I. ABSTRACT

The Great Lakes are an enormous and precious source of fresh water on
earth. Although water in the Great Lakes has long been viewed as a public
good, some private companies are seeing enormous profits from bottling and
selling water from the Great Lakes ecosystem. Concern about privatization of
water resources has resulted in a new interstate compact for the management
of water resources in the Great Lakes Basin, as well as an international agree-
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ment with Canada. Unfortunately, the new laws have a loophole that allows
private companies to withdraw significant quantities of groundwater and sell it
as long as it is placed in containers holding 5.7 gallons or less. Individual states
are handling permitting withdrawals in accordance with their own laws. For
example, Michigan now requires withdrawals of more than 100,000.gallons of
groundwater per day to be registered. Withdrawals of more than 250,000 gal-
lons of groundwater per day for the purpose of bottling require a permit.
These permits will not be issued if the withdrawal will have an adverse impact.
Unfortunately, not all states have the same program. Moreover, there are no
provisions requiring an evaluation of the cumulative impacts of large with-
drawals from multiple locations in the multiple states bordering the Great
Lakes. In short, the laws for managing water resources are improving, but
there is still a long way to go to assure environmental protection and sustaina-
ble use of the water in the Great Lakes.

II. INTRODUCTION

Protecting against diversion of water from the Great Lakes has long been a
concern of the residents of Great Lakes states' and their Canadian counter-
parts.' The five lakes that make up the Great Lakes, in order of largest to
smallest by volume of water are Lake Superior, Lake Michigan, Lake Huron,
Lake Ontario, and Lake Erie.' The fresh water contained in the Great Lakes
has long been a coveted resource as other areas of the country, and the world,
experience drought conditions. Until several years ago, most of the concern
was focused on the withdrawal of significant quantities bf fresh water, directly
from the Lakes, for export to other states and other countries.' Recently, con-
cern has shifted from large withdrawals of lake water toward groundwater
pumped into small containers, such as the typical half-liter bottles sold around
the country as "spring water."

Michigan is perhaps the state most identified with the Great Lakes. As il-
lustrated in Figure 1, Michigan consists of two peninsulas-both of which are
primarily defined by being surrounded by four of the five Great Lakes. Lake
Michigan borders the western region of Michigan's Lower Peninsula, while

1. Great Lakes States are those that have borders on or along at least one of the Great
Lakes. There are eight such states: Michigan, Ohio, Indiana, Illinois, Wisconsin, Minnesota,
Pennsylvania, and New York. The Canadian Provinces of Ontario and Quebec also border at
least one of the Great Lakes.

2. See Wisconsin v. Illinois, 278 U.S. 367, 399 (1929) (court awarded Great Lakes states
an injunction against the state of Illinois from pumping water from Lake Michigan into a canal
to dilute the wastewater that the Sanitary District was pumping into the Chicago River); see also
Christine A. Klein, The Law of the Lakes: From Protectionism to Sustainabdity, 2006 MICH.
ST. L. REv. 1259,1260 (2006).

3. Great Lakes Fact Shee4 ENvT'L PROTECTION AGENCY,
http://www.epa.gov/glnpo/factsheet.html (last visited Sept. 9, 2012).

4. See 146 CONG. REC. 8991, 9112 (May 24, 2000) (statement of Rep. Bart Stupak con-
cerning the permit issued to The Nova Group to fill container ships with water from Lake Supe-
rior and ship it for sale in China); see also MICHIGAN LAND USE INSTITUTE, LIQUID GOLD
RusH: CITIZENS CALL FOR LEGIsLATIvEAcTrioN 3-4 (2001).

5. Klein, supra note 2, at 1270-71.
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Lakes Huron and Erie form most of the eastern border. Lake Superior, the
largest of the Great Lakes, borders Michigan's Upper Peninsula to the north."
Lakes Michigan and Huron form the southern border of the Upper Peninsu-
la.

Citizens of the United States and Canada residing in the region bordering
on the Great Lakes are fortunate enough to have millions of gallons of fresh
water readily available for agricultural, recreational, various personal uses (e.g.,
drinking, cooking, cleaning, etc.), and even wasteful uses such watering lawns
and decorative landscapes. Many people around the world are not nearly as
fortunate.

f image of the &reat LaKes'

A. WATER, WATER, ALL AROUND-BUT IT MAY NOT LAST FOREVER

National and international reports on droughts and shortages of fresh
drinking water seem to proliferate by the day.' In fact, just two years ago the
United Nations (UN) Deputy Secretary General stated "two-thirds of the
world's population will face a lack of water in less than twenty years, if current
trends in climate change, population growth, rural to urban migration and

6. ENVTL. PROTECTION AGENCY, supra note 3.
7. Satellite Observations in Science Education, NAT'L AERONAUTICS & SPACE ADMIN.,

http://www.nasa.gov/audience/foreducators/9-12/features/satellite-observations-science-ed.html
(last visited Sept. 12, 2012).

8. Eg., Keith Bradsher, UN Food Agency Issues Warning on China Drough4 N.Y.
TIMEs (Feb. 8, 2011), http://www.nytimes.com/2011/02/09/business
/global/09food.htmlpagewanted all ("The United Nations' food agency issued an alert on
Tuesday warning that a severe drought was threatening the wheat crop in China, the world's
largest wheat producer, and resulting in shortages of drinking water for people and livestock.").
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consumption continue."' Problems with drought are not limited to developing
countries; there are also serious problems associated with the lack of adequate
water resources in the US." According to the University of Nebraska-Lincoln's
National Drought Mitigation Center, "eighteen percent of the country is classi-
fied as under either extreme or exceptional drought [in 2011. ""

Droughts around the country and the world illustrate the dangers of water
shortages, ranging from failure of agricultural crops, death of farm animals,
lack of potable water for human consumption, inability of a region to support
manufacturing operations, and energy generation. These examples from
around the world illustrate the importance of properly managing water re-
sources to assure sustainable use long into the future.

B. PRIVATE COMPANIES ARE BOTTLING PUBLIC WATER RESOURCES

Interestingly, the issue of private companies seeking to withdraw ground-
water to bottle and sell for profit has been a relatively recent issue in Michigan.
It is unclear whether Nestl6 Company, when it first applied for the permit to
withdraw groundwater from an aquifer on the west side of Michigan, was pre-
pared for the battle that ensued. The Great Lakes are very much a part of the
identity of the people living in Michigan and most residents have a very strong
protectionist view of the Lakes." The Company had obtained "the groundwa-
ter rights to a 139-acre area" where "preliminary tests indicated that the land
contained a suitable and reliable source of spring water."" The Company ap-
plied for and received the appropriate permits from the State of Michigan."
However, once the public learned that a private company wanted to pump
groundwater into bottles and sell it for a profit, neighbors organized the Michi-
gan Citizens for Water Conservation (MCWC) and began fighting."

The Nesd6 incident did, however, drive the creation of new interstate laws
and an international agreement on management of the water resources of the
Great Lakes. Unfortunately, the current law contains a loophole that is ripe for
exploitation of the fresh water resources in the Great Lakes region." Although
state, federal, and even international law places restrictions on large withdraw-
als and diversions from the Great Lakes, withdrawals of groundwater intended

9. Majority of World Population Face Water Shortages Unless Action Taken, Warns
Migiro, U.N. NEWS CENTRE (Feb. 5, 2009), http://www.un.org/apps/
news/stoiy.asp?NewslD-29796&Cr-water&Crl-agriculture.

10. Karen Brooks, Harsh Droughtin South Hittng Far and Wide, Report Says, THOMSON
REUTERS (Aug. 1, 2011), www.reuters.com/article/2011/08/01/us-drought-south-
idUSTRE77060620110801.

11. Steve Snith, 'Evceptional Drought' Record for United States set in July, U. NEB.-
LINCoLN (Aug. 1, 2011), http://newsroom.unl.edu/releases/2011/08/01/'Exceptional+drought'+
record+for+United+States+set+in+Julv.

12. Klein, supra note 2.
13. Mich. Citizens for Water Conservation v. Nestle Waters, 737 N.W.2d 447, 450 (Mich.

2007).
14. Id.
15. Id. at 450-51.
16. James M: Olson, Nan7gating the Great lakes Compact Water, Public Trust, and Inter-

national Tnade Agreements, 2006 MICH. ST. L. REv. 1103, 1109 (2006).
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for containers smaller than 5.7 gallons are exempt from such restrictions."
The eight Great Lakes states, as well as the Canadian Provinces of Ontario
and Quebec, are lawfully able to issue permits to private companies to with-
draw groundwater, place it into small plastic bottles or containers and sell it for
profit."

Failure to properly manage and regulate the fresh water resources in the
Great Lakes region could have devastating ecological, economical, and social
impacts in the region, the country, and the world. True stewardship of the
Great Lakes requires management of not only the Great Lakes themselves, but
also the streams, rivers, inland lakes, and groundwater that make up the Great
Lakes Basin." Failure to close the loophole that allows individual states and
provinces to issue permits to companies who privatize water for profit could
have devastating impacts on the health of the Great Lakes ecosystem as well as
the health and economic well-being of residents in Michigan and throughout
the Great Lakes Basin.

II. FACTUAL OVERVIEW OF THE GREAT LAKES

The Great Lakes themselves are familiar and easily identifiable landmarks
on maps and even from satellite photographs of earth. According to the US
Environmental Protection Agency, the Great Lakes "are the largest system of
fresh, surface water on Earth, containing roughly twenty-one percent of the
world supply and eighty-four percent of North America's supply.""' The Na-
tional Aeronautics and Space Administration (NASA) satellite image in Figure
1 illustrates both the size and location of the Great Lakes."

A. RELATIONSHIP BETWEEN GROUNDWATER, SURFACE WATER, AND THE

GREAT LAKES

Although water withdrawn for bottling is not taken directly from the lakes,
it is withdrawn from underground aquifers and these withdrawals can impact
surface watercourses like rivers, streams, and lakes.' The US Geological Sur-
vey ("USGS") estimates the total volume of water contained in the Great

17. Id.
18. Id. at 1108.
19. Id. at 1104.
20. ENvrL. PROTECTION AGENCY, supra note 3; see also, N.G. GRANNEMANN, Rj. HUNT,

J.R. NICHOlAs, T.E. REILLY, AND T.C. WINTER, US DEP'T OF THE INTERIOR, US GEOLOGICAL
SURVEY, THE IMPORTANCE OF GROUND NVATER IN THE GREAT LAKES REGION, VATER-
RESOURCES INVESTIGATIONS REPORT 00-4008 1 (2000) at 1,
http://water.usgs.gov/ogw/pubs/WRI004008/WRIR_00-4008.pdf (according to the US Depart-
ment of the Interior, the Great Lakes "constitute the largest concentration of unfiozen fresh
surface water in the western hemisphere" (emphasis added)).

21. ENvTL. PROTECTION AGENCY, supm note 3.
22. Grannemain et al., supa note 20, at 1.
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Lakes to be 5,440 cubic miles (mi')," equivalent to 5,990 trillion gallons of
water."

Great Lakes
Feature

Superior Michigan Huron Erie Ontario

Average Depth (feet) 483 279 195 62 283

Maximum Depth (feet) 1,332 925 750 210 802

Volume (cubic miles) 2,900 1,180 850 116 393

Water Surface Area (sq. '3 1,700  122,300 123,000 9,910 7,340
miles)

Shoreline Length (miles) 2,726 1,638 3,827 871 712

Retention Time (years) 191 99 22 2.6 6

Table 1: Characterstics of the Great Lakes"

Although the quantity of water in the Great Lakes is enormous, there is
significantly less groundwater within the area that forms the Great Lakes Basin.
The USGS estimates the amount of groundwater to be approximately 1,000
mi'(1,101 trillion gallons), which amounts to less than one-fifth of the quantity
of water contained in the Great Lakes themselves.' Figure 2 contains a USGS
map of the Great Lakes Basin."

The groundwater, surface water, and the water contained in the Great
Lakes themselves are all closely inter-related." As noted by the International
Joint Commission ("UC"),"

The Great Lakes aquatic ecosystem is made up not only of the lakes them-
selves, but also of the complex network of tributaries and groundwater on
which the lakes depend. Changes to the lakes, the tributaries, or the ground-

23. Id.
24. To put this massive quantity of water into perspective, according to the Niagara Parks

Commission of the Province of Ontario, Canada, this is enough water to cover all of North
America with approximately 3.5 feet of water. Niagara Falls Geology Facts and Fjgvres,
NIAGARA PARKS COMM'N OF ONTARIO, http://www.niagaraparks.con/media/geology-facts-
figures.html (last visited Aug. 29, 2012).

25. ENVTL. PROTECTION AGENCY, supra note 3.
26. Grannemann et al., supra note 22 at 1. Compare this to total volume of water in Great

Lakes: 5,439 mi'. See ENvTL. PROTECTION AGENCY, supra note 3.
27. Grannemann et al., supra note 21, at 2.
28. Id. at 1.
29. The UC was created by the 1909 Boundary Waters Treaty between the United States

and Canada. The purpose of the UC was to "investigate, resolve and prevent boundary water
disputes between the two countries." Boundaiies Water Treaty-History, INT'LJOINT COMM'N,
http://bwt.ijc.org/index.phppage-histoiy&hl-eng (last visited Oct. 7, 2012).

102 Volume 16



DRAINING THE GREAT LAKES

water can alter the balance of the ecosystem of the region in significant and
sometimes unpredictable ways."

The USGS considers groundwater in the Basin to be a critical component
of the ecosystem of the Great Lakes in that the groundwater "is, in effect, a
large, subsurface reservoir from which water is released slowly to provide a
reliable minimum level of water flow to streams, lakes, and wetlands.""

EXPLANATION
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Fgure 2: USGS Map of Great Lakes Basi and Bedrock Aquifer?

B. GROUNDWATER WITHDRAWALS IMPACT THE BALANCE OF WATER IN
THE GREAT LAKES

Water withdrawals, whether by diversions from the Great Lakes or with-
drawals from groundwater sources, have the potential to dramatically impact
the delicate equilibrium of the ecosystem of the Great Lakes. According to the
UC:

Removals of water from the Great Lakes Basin reduce the resilience of the
system and its capacity to cope with future, unpredictable stresses. On an av-
erage annual basis, less than 1 percent of the water in the Great Lakes sys-

30. INT'L JOINT COMM'N, PROTECTION OF THE WATERS OF THE GREAT LAKES: FINAL
REPORT TO THE GOVERNMENTS OF CANADA AND THE UNITED STATES (Feb. 22,

2000), available atwww.ijc.org/php/pubications/html/finalreport.html.
31. Granneman et al., supra note 22, at 1.
32. Id. at 2.
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tem-approximately 613 billion liters per day (162 billion gallons per day)-is
renewable. Any water taken from the system has to be replaced in order to
restore the system's lost resilience.'

In short, only a small percentage of the water in the Great Lakes Basin is
renewable. Withdrawals at a rate that exceed the ability of the system to re-
plenish water will begin to deplete the water in the system and thus have the
potential to disrupt the delicate balance of the water cycle and result in adverse
impacts on the ecosystem.

IV. BOTTLED WATER AND THE LAW

The laws governing the Great Lakes are numerous and complex. In addi-
tion to federal laws and regulations, each of the eight states with a border on
one of the Lakes has its own system of laws and regulations. In addition, be-
cause the Great Lakes are a hydrogeological ecosystem shared with Canada,
there are also Canadian laws, provincial laws, and international treaties be-
tween the United States and Canada.

A. THE AMAZING MAZE OF LAWS GOVERNING THE GREAT LAKES

The United States Constitution was traditionally interpreted to only allow
the federal government to regulate waterways that were shared by two or more
states or waterways that were between any state and another country." In par-
ticular, most of the early federal legislation regarding waterways was related to
"navigable waters."' Until Congress passed the Clean Water Act of 1972,"
other than providing for the building of canals to connect major waterways, the
federal government was basically silent on the uses of the waters of the Great
Lakes." Only when a dispute arose between the states would federal courts
would get involved.' To resolve disputes between the United States and Cana-

33. INT'LJoINT COMM'N, Supra note 30, at 40.
34. See genendilyJason J. Heinen, How the Constitution Draws a "Line in the Sand" for the

Evient of Federal Control Over Non-Navigable Waterways, 5 LIBERTY U. L. REV. 115 (2010)
(discussing the history of courts' application of the Commerce Clause to navigable and non-
navigable waterways).

35. Act of May 17, 1796, ch. 29, 1 Stat. 464, 468; Act of Aug. 7, 1789, ch. 8, 1 Stat. 50, 51-
52.

36. The Clean Water Act of 1972 addressed pollutant discharges to "navigable waters"
which is defined in the Act as "the waters of the United States." 33 U.S.C. S 1362(7) (1972).
The U.S. Supreme Court recently defined "waters of the United States" as "only relatively per-
manent, standing or flowing bodies of water. The definition refers to water as found in 'streans,'
'oceans,' 'rivers,' 'lakes,' and 'bodies' of water 'forming geographical features."' Rapanos v.

United States, 547 U.S. 715, 732-33 (2006).
37. See Bradley C. Karkkainen, Managrgg Tiansboundaiy Aquatic Ecosystems: Lessons

Fomn the Great Lakes, 19 PAc. McGEORGE GLOBAL Bus. & DEv. LJ. 209, 213-14 (2006).
38. See, e.g., Wisconsin v. Illinois, 278 U.S. 367 (1929).
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da, the two countries entered into the Boundary Waters Treaty of 1909." The
Boundary Waters Treaty created the IJC to address such disputes."

B. KEY FEDERAL LAWS AND INTER-STATE COMPACTS GOVERNING THE
GREAT LAKES

There is no national water management policy in the United States. As
noted above, traditionally, unless a dispute arose between states or countries,
the United States has left the management of water resources to the states.
Moreover, different states encounter significantly different issues related to
water. Western states have traditionally had a scarcity of water and thus have
more specific and stringent allocation laws and regulations than most Eastern
states."

There are two recent "agreements" intended to govern the management of
the water resources in the Great Lakes Basin. The Great Lakes-St. Lawrence
River Basin Sustainable Water Resources Agreement ("Agreement") is an
international agreement between Canada and the eight Great Lakes states."
However, since the US Constitution prohibits states from entering into treaties
with other countries, this is merely an "agreement" and is not legally binding."
The second agreement, however, the Great Lakes-St. Lawrence River Basin
Water Resources Compact ("Compact") is legally binding." Congress, through
a joint resolution, enacted the Compact into law on October 3, 2008."

C. KEY STATE LAWS REGULATING BOTTLED WATER WITHDRAWALS

One of the reasons for the international Agreement and the Compact was
to make certain there were appropriate mechanisms in place to properly man-
age the water resources in the Great Lakes Basin. There had previously been
numerous interstate and international agreements over management of the
water resources in the Great Lakes, but they were ineffective. Either they were
not prescriptive enough, or they simply did not provide a vehicle for monitor-
ing the use or abuse of water resources.' The current Agreement with Canada

39. Treaty between the United States and Great Britain Relating to Boundary Waters, and
Questions Arising between the United States and Canada, U.S. - Gr. Brit., Jan. 11, 1909, 36
Stat. 2448.

40. Id. at 2449-50.
41. Robert Haskell Abrams, Intersiate Water Allocation: A Contempolary' Ihner for

Easten States, 25 U. ARK. LITTLE ROCK L. REv. 155, 155 (2002).
42. Great Lakes-St. Lawrence River Basin Sustainable Water Resources Agreement,

Council of Great Lakes Governors, Dec. 13, 2005, http://www.cglg.org/projects/water/docs/12-
13-05/Great Lakes-StLaTenceRiver_BasinSustainableWaterResources Agreement.pdf.

43. See U.S. CONST. art. I, § 10, cl. 1; art. II, § 2, cl. 2.
44. An interstate compact is an agreement between states, which each state will enact legisla-

tion to implement the terms of the compact. Congress must approve the interstate compact for
it to be legally enforceable. Great Lakes-St. Lawrence River Basin Water Resources Compact,
Pub. L. No. 110-342, 122 Stat. 3739 (2008); Noah D. Hall, Towarda Aew Hori'ontal Federal-
isin: Interstate Water Management in the Great Lakes Region, 77 U. COLO. L. REv. 405, 4 10-
11,445 (2006).

45. Great Lakes-St. Lawrence River Basin Water Resources Compact, supm note 44.
46. See tall, supra note 44, at 423-31.
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and interstate Compact are much more workable-assuming all the parties
dedicate the necessary resources."

There is, however, one major flaw in the Compact: it allows for the with-
drawal of groundwater as long as the container the water is placed in is less
than 5.7 gallons." Specifically, the Compact requires the states to carefully re-
strict and regulate "diversions" of water from the Great Lakes." It also requires
the states to treat "Bulk Water Transfers" as though they are diversions.'
However, the Compact defines a Bulk Water Transfer as:

Bulk Water Transfer. A Proposal to Withdraw Water and to remove it from
the Basin in any container greater than 5.7 gallons shall be treated under this
Compact in the same manner as a Proposal for a Diversion. Each Party shall
have the discretion, within its jurisdiction, to determine the treatment of Pro-
posals to Withdraw Water and to remove it from the Basin in any container
of 5.7 gallons or less."

In short, the Compact does not address withdrawals in containers smaller
than 5.7 gallons. The individual states are left to regulate those withdrawals.
Thus, some states may be more stringent and restrictive than others. For ex-
ample, Michigan requires any company proposing to withdraw 200,000 gallons
per day for bottling to demonstrate that there will not be an adverse impact."
There is no requirement that other states adopt similar restrictions." Thus, the
cumulative impact of withdrawals for sale as bottled water is essentially unregu-
lated by the Compact.

V. BOTTLED WATER AND ITS IMPACT ON THE GREAT LAKES

A. HISTORY AND GROWTH OF THE BOTTLED WATER INDUSTRY

Per capita consumption of bottled water in the United States has increased
dramatically in the last few years. Approximately 8.6 billion gallons of bottled
water were consumed in the United States in 2008." One estimate places the
sale of bottled water at eighty-five million bottles per day in the United States."
The sale of bottled water is a large and profitable worldwide business. Accord-
ing to Nestl6, the largest seller of bottled water in the world, in 2010, the com-

47. Id. at 435.
48. Great Lakes-St. Lawrence River Basin Water Resources Compact § 4.12, 122 Stat. at

3757.
49. Id.
50. Id.
51. Id.
52. Safe Drinking Water Act, MICH. COMP. LAws. ANN. S 325.1017 (West 2008).
53. Great Lakes-St. Lawrence River Basin Water Resources Compact §3.3(2), 122 Stat. at

3746.
54. Zhihua Hu et al., Bottled Water: United States Consumers and Their Perceptions of

Water Qua, 8 INT'LJ. ENVTL. REs. & PUB. HEALTH 565 (2011).
55. Id. at 567.
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pany had seven brands in the top ten largest selling brands of bottled water
with sales of $ 8.7 billion.16

Nestl6 claims that per capita bottled water consumption was 1.6 gallons in
1976 whereas it was 28.5 gallons per capita by 2010." Specifically, Nesti6
claims:

Per capita consumption of bottled water has risen steadily since 1976, and
the bottled water category has managed to more than double its per capita
consumption level since 1995, when consumers drank an average of 11.7 gal-
lons. After some broad-based softness in beverage category sales in 2008 and
2009, the US bottled water market experienced an above average comeback
in 2010, advancing 0.9 pts per capita over 2009.5'

Unfortunately, with twenty-eight bottling facilities in North America, some
of the increased volume of water being sold by Nestl6 is coming from the
Great Lakes water system."

Though mineral waters were known to have existed during Roman times
and commercialized in the 1700's, bottled mineral water lost most of its popu-
larity in US cities after the advent of chlorinated public water systems." That is
until the 1970's when a French company named Perrier started a major ad
campaign in the United States to market their sparkling mineral water as a
healthy alternative beverage."' Perrier's campaign was apparently successful as
"[bietween 1990 and 1997, bottled water sales shot from $115 million to $4
billion."" Moreover, bottled water became so popular, bottled water sales
passed juice sales in 1993, coffee in 2003, and milk in 2005."

Unfortunately, there is no uniform system in place to identify the number
or location of bottling facilities in the Great Lakes region. Some states, such as
New York, have a list of certified water bottling facilities." -Michigan requires
large quantity water users to register with the state.' However, most of those
registrants are agricultural users and not bottlers. Michigan has only permitted
one facility to withdraw groundwater for bottling purposes. That is the Nestl6

56. NESTLE WATERS NORTH AMERICA, http://wwv.nestle-wvatersna.com/OurBusiness.htm
(last visited Oct. 16, 2012).

57. Id.
58. Id
59. Id.; see also Kari Lydersen, Bottled Water at Issue in Great Lakes; Conservation and

Commerce Clash, WASH. PosT, Sept. 29, 2008, at A07.
60. See European Federation of Bottled Waters, Bottled Water Facts: Hhtory of Bottled

Water, http://www.etbw.eu/bwf.phpclassement-01 (last visited Oct. 16, 2012); see also Noah
Hall, A Bnef History of Bottled Water in Ameica, GREAT LAKES L. BLOG (Mar. 26, 2009),
http://www.greatlakeslaw.org/blog/2009/03/a-brief-history-of-bottled-water-in-anerica.html.

61. Hall, supra note 44.
62. Bottled Water, COLUMBIA WATER CENTER-LEARN MORE, http://

admin.water.columbia.edu/?id-learnmore&navid-bottledwater (last visited Oct. 16, 2012),.
63. Id.
64. See, e.g., NYS - Cerified Bottled Water Program, N.Y. DEP'T OF HEALTH,

http://www.health.ny.gov/enironmental/water/drinking/bulk-botde/bottled.htmn (last visited Oct.
17, 2012).

65. DEQ-Water Use Program, MICH. DEP'T OF ENVTL. QUALITY, www.mi.gov/wateruse
(last visited Oct. 17, 2012); see also Safe Drinking Water Act, supra note 52.
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facility in Mecosta County, Michigan. The facility bottles and sells that water
under the brand name "Ice Mountain." Wisconsin has recently started a pro-
gram similar to the large quantity withdrawal program in Michigan. Under the
program, any user who withdraws more than seventy gallons per minute or
100,000 gallons per day or more must register and receive approval from the
Wisconsin Department of Natural Resources." Ohio also has a registration
program for withdrawals of seventy gallons per minute or 100,000 gallons per
day..7

Unfortunately, there is no requirement that any state that licenses, permits
or registers large quantity withdrawals coordinates such withdrawals with other
states in the Great Lakes Basin. So, although some of the states, particularly
Michigan, now have a detailed program for evaluating and permitting large
quantity withdrawals, there is no mechanism to evaluate whether neighboring
states are planning to permit similar withdrawals.

B. ECOLOGICAL AND ENVIRONMENTAL IMPACT ON THE GREAT LAKES

The law has often treated groundwater with less regard than surface water.
After Nestl6 obtained its permit to withdraw substantial quantities of ground-
water from an aquifer in West Michigan, a number of citizens organized and
sued to try to stop Nest6. In the Michigan Citizens for Water Conservation v.
Nest/d Water North America, Inc., the Michigan Attorney General attempted
to convince the Michigan Court of Appeals that groundwater needed to be
treated as "interrelated" with, not separate from, surface water:

Lack of scientific knowledge about the source and movement of groundwater
was a primary reason for the disparate treatment of groundwater and surface
water at early common law. While surface water could be followed as it
flowed across property, groundwater was by nature hidden, and its move-
ments appeared inexplicable. The science of hydrology has now advanced so
that hydrologists can, with some reliability, map groundwater reservoirs and
predict the flow of water. More importantly, hydrologists now know that
groundwater and surface water are not distinct entities. Each is part of an in-
terrelated water system; groundwater use may affect a surface water body, and
surface water use may affect a groundwater reservoir.

Depending on the quantity of water being withdrawn, companies pumping
groundwater into bottles for retail sale can have a significant adverse impact on
aquifers, rivers, lakes, streams, and nearby ecosystems. As noted by the IJC in
their 2000 report, Protection of the Waters of the Great Lakes ("IJC 2000
Report"), "[h] uman intervention has affected the Great Lakes ecosystem at the
local level as well as at the system-wide level, and the effects (impacts) are both

66. Wis. STAT. S 281.346(4M) (2011).
67. OHIo REV. CODE ANN. § 1521.16 (LexisNexis 2012).
68. Brief for Mich. Dep't of Envtl. Quality as Amicus Curiae, Mich. Citizens for Water

Cons. v. Nestle Waters N. Am., 709 N.W.2d 174 (2005) (No.254202), 2005 WL 5956022 at
30.
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short-term and long-term."9 The UC 2000 Report goes on to note

Igroundwater withdrawals at rates high enough to warrant concern have been
and are taking place at a number of locations. "7" Unfortunately, the IjC 2000
Report also notes "groundwater consumption and groundwater recharge in the
Great Lakes Basin are not well understood.""

Unfortunately, there has not been a tremendous amount of published re-
search regarding the interrelationship between groundwater consumption,
recharge, or the impact of that cycle on lakes, streams, rivers, etc. However,
some basic impacts can be predicted such as reductions in the quantity of wa-
ter in aquifers, as well as unquantifiable but expected impacts on the plant and
animal life co-existing in the ecosystem supplied by the groundwater."

There are, however, some interesting ongoing research programs. For ex-
ample, on May 31, 2011, the New York Tnes reported that researchers at the
University of California's Center for Hydrologic Modeling discovered that,
through the use of satellite data, "small variations in the earth's gravity... identi-
fy trouble spots around the globe where people are making unsustainable de-
mands on groundwater, one of the planet's main sources of fresh water.'""

C. SOCIAL AND ECONOMIC IMPAcTS OF PRIVATIZING WATER

The social and economic impacts of privatizing water in the Great Lakes
Basin could be enormous. Traditionally, the Great Lakes have been held in
"public trust" for the good of the people. When the states issue pennits that
allow companies to withdraw that water and sell it for private profit, they are
essentially invalidating that public trust.

At least one billionaire, T. Boone Pickens, a Texas oil baron, sees money
in groundwater.' Mr. Pickens has purchased land and groundwater rights and
plans to "pump 323,000 acre-feet of water per year via pipeline to 'regions that
desperately need it.""' Mr. Pickens has effectively prepared to treat water as a
commodity just like petroleum. Water, like petroleum, is of limited supply
and the demand for it is growing rapidly. Petroleum has made the lives of
people in developed countries more comfortable by providing energy for light,
heating, and cooling. Petroleum has also played a role as both an energy
source and a feedstock for manufacturing. However, unlike petroleum, water
is necessary for survival. The very basic necessities upon which life on this

planet depend-like clean air and clean water-should not be treated as com-

69. INT'LJOINT COMM'N, supra note 30.
70. Id. at 24.
71. Id.
72. Id. at 23-24.
73. Felicity Barringer, Groundwater Djepleton I1 Jetected fron pace, N.Y. TIMES, May

31, 2011, at DI.
74. Brief for Mich. Dep't of Envtl. Quality as Amicus Curiae, Mich. Citizens for Water

Cons. v. Nestle Waters N. Am., 709 N.W.2d 174 (2005) (No.254202), 2007 WL 11221645 at
*10.

75. See Dean Baxtresser Antiques Roadshow- The Connon Law and the Coming Age of
Gmundtt'ater Marketing, 108 MICH. L. REV. 773, 773 (2010).

76. Id. at 774.
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modities to be bought and sold by the highest bidder. Privatizing water re-
sources will only make it more expensive and less available to those who need
it most. Although there may be some humanitarian reasons for reallocating
some water resources, such allocations should not be based upon ability to pay
and profit margins.

VI. RECOMMENDATIONS

The use, and potential abuse, of fresh water from the Great Lakes is of
great concern. The Great Lakes are a natural resource treasure and are im-
portant to the health, welfare, and economic wellbeing of the Great Lakes
states, as well as Canada. In his article, "All (Water) Politics is Local: A Pro-
posal for Resolving Transboundary Water Disputes," attorney Jeffrey Dorn-
bos quotes an old Aztec proverb: "The frog . .. does not drink up the pond in
which he lives."" This proverb is particularly appropriate when planning sus-
tainable use of the Great Lakes to ensure that they will remain national treas-
ures for future generations. Without a coordinated approach between individ-
ual states, the federal government, provinces, and Canada, the Great Lakes
could be drained for profit-one plastic bottle at a time.

A. RECOMMENDATIONS FOR ASSURING SUSTAINABLE USE OF THE GREAT
LAKES

First and foremost, in order to assure that the Great Lakes are preserved
and protected, decisions regarding the use and management of water resources
should be based on the best available scientific information about the entire
ecosystem in the Great Lakes Basin. Lakes, rivers, and aquifers do not recog-
nize state or international boundaries. Each governing entity should be re-
quired to conduct the same level of scientific investigation and evaluation be-
fore granting licenses for the use or diversion of water from the Great Lakes
region.

Second, there needs to be more coordination on data collection and re-
search related to the Great Lakes. The IJC recently noted that there is surpris-
ingly little data regarding groundwater in the Great Lakes Basin:

Despite the development of new scientific tools, the funding, instrumentation
and analytical capacity required to monitor basin groundwater quality and
quantity has declined substantially in the last twenty years. Although modeling
has improved and now offers impressive capability to inform decision makers
about groundwater quality and quantity, the erosion in the collection of base-
line hydrogeological data precludes meaningful model calibration or applica-
tion in many parts of the basin. "

77. Jeffrey S. Dornbos, All (Water) Politics Is Locab A Proposal for Resolvbg Trans-
boundary Water Disputes, 22 FORDHAM ENVTL. L. REv. 1, 1 (2010).

78. Groundwater in the Great Lakes Basin, JC Great Lakes Science Advisory Board of the
Int'l Joint Comm'n, Feb. 2010, 1-2 (2010), available at
http://www.ijc.org/php/publications/pdf/ID1637.pdf.
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There needs to be a coordinated initiative to increase and improve moni-
toring and analysis of groundwater in the Great Lakes Basin. If decisions re-
garding the management of the Great Lakes are to be based on scientific in-
formation, that information must first be collected and analyzed.

B. RECOMMENDED CHANGES TO STATE, FEDERAL, AND INTERNATIONAL
LAW

Although governments should adopt numerous changes to state, federal
and international laws to assure better protection of the water resources in the
Great Lakes Basin, the first change should be to close the loophole in the
Great Lakes Compact that allows for unlimited withdrawals as long as the
withdrawals are for containers less than 5.7 gallons. There should be more
stringent requirements governing such withdrawals. In particular, in addition to
closing the loophole for 5. 7 -gallon containers, there should be the require-
ment that the states coordinate their reviews of such withdrawals to make cer-
tain that the aggregate total of withdrawals will not cause any harm to the Great
Lakes ecosystem. Such evaluations must consider the impact of withdrawals
on the entire ecosystem, not just the aquifer involved.
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I. INTRODUCTION

Water scarcity is a contemporary issue of enormous importance.' Not
surprisingly, many thirsty cities in the United States have their eyes on the
Great Lakes-the world's largest freshwater resource-as a source for future
water wealth.' In order to prevent other parts of the world from draining the

*. J.D. Candidate, 2013, Indiana University Robert H. McKinney School of Law, Indian-
apolis, Indiana; B.A., 2008, Purdue University, West Lafayette, Indiana.

1. See Water Issues Dividmng and Challengzng the U.S., CIRCLE OF BLUE (Oct. 12, 2009,
11:40 PM), http://w.circleolblue.org/wartemews/2009/vorldl/water-issues-dividing-and-
chllenging-the-u-s.

2. See Greg Vandegrift, Great Likes Water i'Wars, KARE 11 (March 28, 2008),
http://wmy.karel l.com/news/news_article.aspxstoryid251489.
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ostensibly plentiful resource,' eight Great Lakes states and two Canadian prov-
inces reached an agreement in the form of the Great Lakes-St. Lawrence River
Basin Water Resources Compact ("Compact" or "Great Lakes Compact") in
October 2008 to establish who has rights to the water.'

The topographic parameters of the Great Lakes Basin ("Basin") are fixed
by the area's watershed surface divide: "[rlain that falls inside that Basin line
eventually finds its way to the Great Lakes, but rain that falls outside it ends up
in the Mississippi, Atlantic, or Arctic watersheds."' Under the Compact, areas
encompassed entirely by the Basin's boundary have less-regulated rights to the
water than those beyond the watershed's reach.' Although preference is all but
entirely given to locales within this Great Lakes Basin line, the Compact does
provide for limited exceptions to enable diversions of Great Lakes water to
areas situated outside of the Basin, albeit via a rigorous application process.!

Under one such exception, a city that itself lies outside the basin line but
whose county is situated partly within it-a straddling county-may file an appli-
cation for a diversion." The Great Lakes Compact does not allow proposal for
a diversion to a community in a straddling county unless all of the following
requirements are met:

a. The water is used solely for public water supply purposes;
b. The community is otherwise without an adequate supply of potable

water;
c. The diversion meets the exception standard;
d. The proposal maximizes the amount of water that originated in the

basin that is returned to the basin and minimizes the amount of water
that originated outside of the basin that is returned to the basin;

e. There is no reasonable water supply alternative in the basin in which
the community is located (in Wisconsin, that would be the upper Mis-
sissippi River basin), including conservation of existing water supplies;

f. The proposal will not endanger the integrity of the Great Lakes basin
ecosystem based upon a determination that the proposal will have no
significant adverse impact on the Great Lakes basin ecosystem;

g. The proposal is consistent with an approved water supply service area
plan under WIS. STAT. ANN. § 281.348 that covers the public water
supply system;

h. The proposal is reviewed by the regional body (the Governors of the
eight Great Lakes States and the premiers of Ontario and Quebec,
Canada); and

3. Id. (noting the Lakes contain an estimated six quadrillion gallons of water and constitute
ninety-five percent of the United States' fresh surface water).

4. Great Lakes-St. Lawrence River Basin Water Resources Compact, Pub. L. No. 110-
342, § 1.3, 122 Stat. 3739 (2008) [hereinafter Compacd (Compact member states and provinces
include Illinois, Indiana, Michigan, Minnesota, New York, Ohio, Pennsylvania, Wisconsin,
Ontario, and Qu6bec.).

5. PETER ANNIN, THE GREAT LAKES WATER WARS 60 (2006).
6. See Compact art. 4, § 4.9.
7. See Id.
8. Wis. STAT.ANN. §§ 281.343(4n)(d), 281.346(4)(f) (2011).
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i. The proposal is approved by the Great Lakes-St. Lawrence River Ba-
sin Water Resources Council (consisting of the Governors of the eight
Great Lakes States) with no disapproving votes.'

As part of the proposal process, applicants must devise a conservation
plan." But the question of whether a plan proves sufficient in meeting the sus-
tainability goals of the Great Lakes Compact remains because the first out-of-
basin diversion applicant only completed its application in July 2011 ." The
applicant-the City of Waukesha, Wisconsin-is awaiting the Wisconsin De-
partment of Natural Resources' ("DNR") technical review and Environmental
Impact Statement ("EIS")."

The Waukesha diversion application and its corresponding water conser-
vation plan will be the first true test of the standards set by the Great Lakes
Compact. 3 The relevant chapter of the Wisconsin Statutes defines the man-
dated "environmentally sound and economically feasible water conservation
measures" as:

those measures, methods, technologies, or practices for efficient water use
and for reduction of water loss and waste or for reducing a withdrawal, con-
sumptive use, or diversion that are environmentally sound, reflect best prac-
tices applicable to the water use sector, are technically feasible and available,
are economically feasible and cost-effective based on an analysis that consid-
ers direct and avoided economic and environmental costs, and consider the
particular facilities and processes involved, taking into account the environ-
mental impact, age of equipment and facilities involved, the processes em-
ployed, energy impacts, and other appropriate factors."

The language the participating states' codes have adopted is identical to
that in the Compact." Still, the participating states must make individual de-
terminations of proper conservation measures during the initial withdrawal,

9. City of Waukesha Water Diwsion Application-Background, WIscoNSIN DEP'T OF
NATURAL RES., http://dnr.wi.gov/topic/WaterUse/WaukeshaDiversionApp.htnl (last modified
Oct. 16, 2012) (emphasis added).

10. Wis. ADMIN. CODE NR S 852.04(1) (2011).
11. Lynette Kalsnes, Waukesha5s Request for Great Lakes Water is Complex First Test of

Law, CHICAGO PUBLIC MEDIA (June 21, 2011), http://vww.wbez.org/frontandcenter/2011-06-
21/waukeshas-request-great-lakes-water-complex-first-test-law-88160.

12. City of Waukesha Water Ditdsion Application-Cunrent Status,
WISCONSIN DEPT OF NATURAL REs. (May 14, 2012),
http://dnr.wi.gov/topic/WaterUse/VaukeshaDiversionApp.html ("The DNR continues its work
on the [drafts; once complete,] the DNR will post the documents to this website and schedule a
public comment period and public hearings. The DNR has requested that the City of
Waukesha further evaluate issues related to water supply and wastewater discharge. The time-
line for the release of the Technical Review and EIS drafts is dependent on completion of this
further evaluation.").

13. Kalsnes, supra note 11, at 1.
14. Wis. STAT. ANN. § 281.343(1)(i) (2011).
15. See 45 ILL. COMP. STAT. ANN. 147/5 (West 2007); IND. CODE ANN. § 14-25-15-1

(West 2008); MICH. COMP. LAws ANN. § 324.34201 (West 2008); MINN. STAT. ANN. §
103C.801 (West 2007); N.Y. ENvTL. CONSERV. LAw § 21-1001 (McKinney 2008); OHIo. REV.
CODE ANN. S 1522.01 (West 2008); 32 P.S. PA. CONS. STAT. § 817.22 (West 2008); Wis.
STAT. ANN. S 281.343 (West 2012); see also Compact art. I § 1.2.
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consumptive use, or diversion application process before all other parties to
the Great Lakes Compact get involved in subsequent phases of approval."

Wisconsin's Administrative Code provides further guidance." It sets forth
minimum requirements for conservation plans and outlines cost-effectiveness,
environmental soundness, and economic feasibility analyses for each of three
tiers, as established by the method of the applicant's request and the volume of
its proposed withdrawal or diversion." However, given that Waukesha's diver-
sion application will be the first test of these standards and may serve as a
model for future proposals for diversion from the Great Lakes if approved, " it
is important that the Waukesha conservation plan sufficiently reflects current
conservation norms.

The purpose of this Article is twofold. First, it describes the process
through which Waukesha committed to and devised a conservation plan in
response to norms developed through the multi-lateral processes of state and
province parties to the Great Lakes Compact. Second, this Article analyzes
how Waukesha's planning process fits within the theory of transnational, or
transboundary, legal process. Part I of the Article provides an overview of
Waukesha's proposed water conservation plan. Part II briefly describes trans-
national legal process theory. Part III introduces alternative approaches to
water conservation that exist around the globe. Finally, Part IV analyzes
Waukesha's proposed conservation plan in light of other conservation ap-
proaches to illustrate how this ostensibly domestic process transcends geo-
graphic boundaries and the role it plays in the international conversation about
water conservation norms.

II. WAUKESHA'S PROPOSED CONSERVATION PLAN

As mandated by the Great Lakes Compact, the City of Waukesha crafted
a conservation plan ("Plan") to accompany its diversion application materials."
In the Plan, Waukesha identifies three primary goals for its conservation plan-
ning efforts." First, it aims to reduce water use and thereby extend public water
supplies." Second, the Plan includes an initiative to protect source water areas
to ensure protection against pollution." The Plan's third goal is to protect
stormwater recharge areas and thus ensure the longevity of groundwater re-
sources." This Part first discusses Waukesha's proposed process and the City's
timeline for implementing the Plan. Then, it explores model language and

16. See Compactart. 4, § 4.2(2).
17. See Wis. ADMIN. CODE NR §§ 852.01-.12 (2011).
18. Id.
19. Kalsnes, supra note 11, at 1.
20. Water Conservation & Protection Plan, WAUKESHA WATER UTILITY, 1 (2006),

http://www.ci.waukesha.wi.us/c/documenitlibrary/get_file?folderld-42481&name-DLF E-
9221.pdf [hereinafter Pm].

21. Id. at 2.
22. Id.
23. Id.
24. Id.
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examples set by other U.S. jurisdictions and those jurisdictions Waukesha
specifically selected for inclusion in its Plan.

A. THE CITY'S PROCESS AND TIMELINE

Waukesha identifies an eleven-step process for managing and implement-
ing water conservation under the Plan." The first step of the process includes
identifying conservation goals." In addition, the City plans to develop a pro-
gram that provides monetary and other incentives to water users to reduce
water use." The Plan also references the City's intent to develop a Waukesha
Water Utility Conservation Demonstration Program, a Water Use Profile and
Forecast, and a Decision Support Tool to identify appropriate conservation
measures by the water use sector." Subsequent steps include an evaluation and
design of conservation measures, as well as the identification and assessment
of conservation incentives, costs, and benefits.' After establishing a schedule
for implementing conservation measures and incentives, Waukesha will im-
plement the Plan, and then conduct public outreach and education on its con-
tent." As a final step, the City intends to further monitor, evaluate, and revise
the conservation program as needed."

In regard to implementing the Plan, Waukesha established a three-tiered
timeline. The first tier-short-term activities-considers the implementation of
public education programs, continuing water main and property replacement
efforts, developing a water conserving billing structure, looping water mains,
and developing outdoor water use ordinances." Additionally, the Plan calls for
organizing a stakeholder group to advise the utility on the Plan.' The utility
will also work with the city housing authority to update plumbing and work
with other city departments and schools to reduce outdoor water use." Other
short-term activities include auditing water use in city buildings, working with
the Focus on Energy program, the coordination of public education efforts
with the Meter Change Out program, and the inception of regional source
water protection planning with surrounding communities.'

25. Id. at 7-9.
26. Id. at 7 ("Waukesha has set a preliminary goal of a 20% reduction in per capita water

use reduction Icitywide] by 2020. This goal is based on pnor experience with other municipal
water conservation programs in other states. Waukesha is also seeking to reduce peak water
denand by 1 million gallons per day (MGD) through controls on water sprinkling.").

27. Id. at 8; see idso id. at 10-12 (proposing programs that include detecting and reducing
leakage in the city water system; adopting an outdoor water use restriction ordinance; consider-
ing non-sprinkling related water use ordinances, such as those Illinois requires of any communi-
ties receiving Like Michigan water; and indoor conservation measures, such as plumlbing modi-
fications).

28. Id. at 8.
29. Id. at 8-9.
30. Id. at 9.
31. Id.
32. Id. at 22.
33. Id.
34. Id.
35. Id. at 22-23.
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The second-tier-mid-term activities-includes continuing education pro-
grams, developing incentive and rebate programs, developing water use re-
striction ordinances, recycling filtered backwash water, implementing a city
water audit, and working with the commercial sector to encourage water con-
servation." Finally, the City's third-tier objectives-classified as long-term activi-
ties in the Plan-stress the continuance and acceleration of system leak detec-
tion, implementing unidirectional flushing, enacting smart growth-oriented
land use planning and zoning, updating stormwater management require-
ments, and continuing to work with the commercial and industrial sectors to
audit water use.

In addition to its original planning documents, Waukesha produced a
supplement in response to requests from the Wisconsin DNR." The resulting
Water Conservation Plan Supplement ("Supplement") includes a more tech-
nical set of findings on the city water system and service area, its historical wa-
ter use and demand forecasts, its conservation efficiency measures, and an
evaluation of additional conservation and efficiency measures.' The City fur-
ther sets forth "next steps" in the Supplement, including a 2011 update to the
City's 2006 Plan."

B. EXAMPLES BORROWED FROM OTHER USJURISDICTIONS

Waukesha opted to include examples from other U.S. jurisdictions in its
conservation Plan to serve as potential models for its own program."

1. Ordinance Langage. Model ordinance language includes examples
from Santa Monica, California; Santa Fe County, New Mexico; San Antonio,
Texas;" Arlington Heights, Illinois;' Durham, North Carolina;' the Illinois
Department of Natural Resources; and the Massachusetts Department of
Conservation and Recreation.'

36. Id. at 23-24.
37. Id. at 24.
38. 'ater Conservation Plan Supplenen4 CITY OF WAUKESHA, at 1-1 (2011),

http://www.ci.waukesha.wi.us/c/docunent library/get fileuuid-5890f364-1146-46e5-980c-
b9486ecc5bbb&groupld=10113 [hereinafter Supplement].

39. Id. at 3-1.
40. Id. at 6-1.
41. See Water Conservation & Protection Plan, WAUKESHA WATER UTILITY, app. at A-1

(2006),
http://www.ci.waukesha.wi.us/c/documentlibrary/getfile?folderld=42481&name-DLFE-
9221.pdf.

42. Id.; see SANTA MONICA, CAL., MUN. CODE OF ORDINANCEs § 7.18.050 (2012).
43. WAUKESHA WATER UTILITY, supra note 41, app. at A-i to -2.
44. Id. app. at A-3 to -4 (2006); see SAN ANTONIO, TEX., ORDINANCE 100322 (2005).
45. WAUKESHA WATER UTILITY, supra note 41, app. at A-2 to -3; see ARLINGTON

HEIGHTS, ILL., MUN. CODE § 21 (2012).
46. WACKESHA WATER UTILITY, supra note 41, app. at A-13; see DURHAM, N.C., CODE

OF ORDINANCES ch. 26, art. III, div. 2 (2011).
47. WAUKESHA WATER UTILITY, supm note 41, app. at A-21; see ILL. ADMIN. CODE tit.

17, ch. I, § 3730 (2003).
48. WAUKESHA WATER UTILITY, supra note 41, app. at A-21; see COMMONWEALTH OF

MASS. WATER RESOURCES COMMISSION, INTERBASIN TRANSFER AcT: PERFORMANCE
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2. Incentive Programs. A section of the Plan dedicated to incentive pro-
grams9 references initiatives employed by Half Moon Bay, California;" San
Francisco Bay Area, California; Tucson, Arizona;" Eagle/Vail, Colorado;'
Tampa, Florida;" Seattle, Washington;' and the Commonwealth of Massachu-
setts."

3. Conservation Subdivision Ordinances. Waukesha relied on model con-
servation subdivision ordinances," including language from Minnesota coun-
ties" and Washington State," in addition to local Wisconsin sources.

4. Management Practices. Finally, the Plan includes a copy of the town of
Franklin,. Massachusetts's Best Development Practices Guidebook to serve as
a model for Waukesha's own management practices.'

m. TRANSNATIONAL LEGAL PROCESS

As articulated by Harold Koh, a scholar on transnationalist jurisprudence,
transnational (or transboundary) legal process" refers to the method whereby a

STANDARDS GUIDANCE, 4-5 (2012), av. ulable at
http://mvw.mass.gov/dcr/waterSupply/intbasin/docs/finalps.pdf.

49. WAUKESHA WATER UTILITY, supra note 41, app. at B-1.

50. Id. at B-i to -2; see Water Use Efficiency COASTSIDE CNTY. WATER DIST.,
http://wnv.coastsidewater.org/water-use-efficiency.htm (last visited Dec. 6, 2012).

51. WAUKESHA WATER UTILITY, supr note 41, app. at B-1 to -2; see Submeter Retrolit
Incentive Progriam, E. BAY MUN. UTIL. DIST., http://ebmud.com/for-customers/for-residential-
customners/consernation-rebates-andl-incentives/submeter-retrofit-incent; see also Residential
Indoor Water Conservation Study, E. BAY MUN. UTIL. DisT. (July 2003), available at
http://N.ebmud.com/sites/default /files/pdfs/residentialindoor_wcstudy_0.pdf (utility cost
savings through clothes washing machine rebate program potentially offered by participating Bay
Area water agencies).

52. WAUKESHA WATER UTILITY, supra note 41, app. at B-2, B-9 to -11; see Water Con-
servation, CITY OF TUCSON, available at http://cms3.tucsonaz.gov/water/consenation (last visited
Dec. 6, 2012); see also Residentil Water Use Analysis, CITY OF TUCsON, available at
http://cms3.tucsonaz.gov/water/zanjeroanalysis (last visited Dec. 6, 2012).

53. WAUKESHA WATER UTILITY, supra note 41, app. at B-1 to -2; see Use Water Wely:
Free Water Conservation At, THE EAGLE RIVER WATER & SANITATION DIST., avalable at

http://www.erwsd.org/wise-use/free-water-conservation-kit (last visited Dec. 6, 2012).
54. WAUKESHA WATER UTILITY, supla note 41, app. at B-3; see Tanpa Water Dep't

Residenal/ Water Conservation Stua'4, CAL. URBAN WATER CONSERVATION COUNCIL, xvii

(2004), available atwmy.cuwcc.org/WorkArea/downloadasset.aspx?id=12162.
55. WAUKESHA WATER UTILITY, supin note 41, app. at B-3; see Seattle Home Water

Conservation Study, CAL. URBAN WATER CONSERVATION COUNCIL, xv. (2000), available at
http://www.cuwcc.org/WorkArea/downloadasset.aspxpid-12152.

56. WAUKESHA VATER UTILITY, supra note 41, app. at B-ll; see COMMONWEALTH OF

MASS. WATER RESOURCES COMM'N, INTERBASIN TRANSFER ACT: PERFORMANCE STANDARDS

GUIDANCE, 4-5 (2012), http://wvw.mass.gov/dcr/waterSupply/intbasin/docs/finalps.pdf.
57. WAUKESHA WATER UTILITY, supra note 41, app. C.
58. Id. app. C at 9 (referencing WASHINGTON CNTY., MINN., PLANNING AND ADMIN.

SERVICES, METRO. COUNCIL, OPEN SPACE DESIGN DEVELOPMENT: A GUIDE FOR LOCAL

GOVERNMENTS (1997)).

59. Id. (referencing WASH. STATE DEPT OF CMTY. DEv., EVALUATING INNOVATIVE
TECHNIQUES FOR RESOURCE LANDS-PART I-CLUSTERING (1992)).

60. TowN OF FRANKLIN, MASS, FRANKLIN BEST DEv. PRACTICES GUIDEBOOK (2001),

repnnted in Water Conservation & Protection Plan, WAUKESHA WATER UTLITY, app. D,
supra note 41.
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variety of actors interact in various fora to project, interpret, enforce, and in-
ternalize rules of international law." According to Koh, the three key elements
of transnational legal process are interaction, interpretation, and internaliza-
tion." As Koh explains, "Itihose seeking to embed certain norms into national
conduct seek to trigger interactions that yield legal interpretations that are then
internalized into the domestic law of even resistant nation states."" This Part of
the Article first introduces the concept of transnational legal process and then
discusses its application in death penalty jurisprudence to provide a backdrop
for its application to water conservation.

A. THE FEATURES OF TRANSNATIONAL LEGAL PROCESS

Transnational legal process has four distinctive features. First, it is "non-
traditional" in that it merges "two traditional dichotomies that have historically
dominated the study of international law: between domestic and international,
public and private."" Second, it is nonstatist in that the actors in this process
include nation-states and non-state actors alike." Third, the process is dynamic
as opposed to static:' "Itlransnational law transforms, mutates, and percolates
up and down, from the public to the private, from the domestic to the interna-
tional level and back down again."" Fourth, it is normative."

From this process of interaction, new rules of law emerge, which are inter-
preted, internalized, and enforced, thus beginning the process all over again.
Thus, the concept embraces not just the descriptive workings of a process,
but the normativity of that process. It focuses not simply upon how interna-
tional interaction among transnational actors shapes law, but also on how law
shapes and guides future interactions: in short, how law influences why na-
tions obey."

Importantly, "Itlransnational norms do not travel by themselves. They are
constructed conveyed, and carried by actors, including government officials,
members of international secretariats, professionals, business representatives,
and civil society activists."' Though these processes are, more often than not,
driven by actors with agendas, at times "the legal norms may be carried less

61. Harold Hongju Koh, Transnational Legal Process, 75 NEB. L. REv. 181, 183 (1996)
[hereinafter Koh, TminsnationalLegal/Process.

62. Harold Hongju Koh, jelkson Memorial Lecture Transnational Legd Process Alier
September 11th, 22 BERKELEYJ. INT'L L. 337, 339 (2004) Ihereinafter Koh,jeffersonl.

63. Id.
64. Id.
65. Koh, Transnadonal Legal Process at 184.
66. Id.
67. Id.
68. Id.
69. Id.
70. Id.
71. Gregory Shaffer, Transnational Legal Pocess and State Change, 37 LAw & Soc.

INQUIRY 229,236 (2012).
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consciously as a reflection of intensified cross-border interaction characterizing
economic and cultural globalization.""

Koh offers a computer-aged operational definition of transnational law as
"(i) law that is 'downloaded' from international to domestic law . . . ; (ii) law
that is 'uploaded, then downloaded' . .. ; and (iii) law that is borrowed or 'hor-
izontally transplanted' from one national system to another(.]'" Importantly,
these norms address purely national activities in addition to transnational
ones." For instance, although municipal water services regulation is an exclu-
sively national activity, it "can be significantly shaped by the transnational con-
struction and flow of legal norms.... The transnational legal norms in ques-
tion may be adopted voluntarily in a planned fashion pursuant to harmoniza-
tion efforts, or adopted without a plan as part of a process of diffusion con-
veyed through transnational actors and interactions.""

B. TRANSNATIONAL LEGAL PROCESS AS APPLIED TO DEATH PENALTY

JURISPRUDENCE

Death penalty jurisprudence, as shaped by the Eighth Amendment to the
U.S. Constitution's ban on cruel and unusual punishment," is a concrete ex-
ample of transnational legal process." Over time, the "cruel and unusual pun-
ishment" provision has been interpreted in the context of "evolving standards
of decency that marked the progress of a maturing society."" During the
1950s, the U.S. Supreme Court acknowledged that this "evolving" standard
must be determined in reference to both international and domestic measures,
with the Court often looking to international authority in making a determina-
tion of usual or unusual conduct."

Nearly fifty years later, the Court abolished the practice of executing per-
sons with intellectual disabilities in Atkins v. Virginia." "In doing so, they took
note of the fact that, within the world community, the imposition of the death
penalty for crimes committed by [individuals with intellectual disabilities] is
overwhelmingly disapproved."" In fact, at the time Atkhis was decided, the
United States and Kyrgyzstan "were the only countries in the world that per-
initted the execution of persons with [intellectual disabilities]," and the latter
had effectively ceased the practice many years prior."' Thus, the United States

7 2. Id.
73. Harold Hongju Koh, Why Trnsnational Law Matteis, 24 PENN ST. INT'L L. REv. 745,

745-46.
74. Gregory Shalfer, Transnational Legad Pcess and State Change, 37 LAw & Soc.

INQUIRY 229, 234 (2012).
75. Id.
76. U.S. CONsT. amend. VIII.
77. Kohjeerlson at342-43 (discussing Harold Koh and his colleagues' anicus brief to the

U.S. Supreme Court in support of abolishing the practice of sentencing people with intellectual
disabilities to death).

78. Id. at 342 (quoting Trop v. Dulles, 356 U.S. 86, 101(1958)).
79. I.
80. Id. at 342-43 (discussing Atkins v. Virginia, 536 U.S. 304 (2002)).
81. Id. at 343.
82. Id. (emphasis added)
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alone condoned the imposition of such punishment, which the Court struck
down shortly thereafter as "unusual" under the Eight Amendment."

C. TRANSNATIONAL NETWORKS

As scholar Eric Dannenmaier articulates, transboundary legal process the-
ory is often "the product of a dynamic interplay of domestic experience and
international interests promoted by transboundary constituencies that import
and adapt ideas across boundaries."" Scholars Margaret Keck and Kathryn
Sikkink use the term "transnational advocacy networks" to describe interac-
tions between various parties, such as economic actors and firms, scientists and
experts, or among activists, that influence international and regional policies."
A number of scholars have also explored the application of this theory to
transboundary environmental negotiation in the context of improving global
environmental treaty-making."

IV. GLOBAL PERSPECTIVES ON WATER CONSERVATION

Global perspectives on water conservation offer insight to approaches em-
ployed in North America and beyond." This Part of the Article first provides
an overview of select North American, European, and Asian approaches to
water conservation. Then, it explores conservation efforts by countries em-
ploying the concept of Integrated Water Resources Management ("IWRM")
and offers a comparison of IWRM to transnational legal process.

A. NORTH AMERICA -

1. United States. Water conservation has become a policy issue in the
United States only within the past several decades." This is primarily due to

83. Id. (referencing the Court's decision in Atkins, 536 U.S. at 321).
84. Eric Dannenmaier, Environmental Law and the Loss of Paradise, 49 CoLuM. J.

TRANSNAT'L L. 467, 493 (2010).
85. Margaret E. Keck & Kathryn Sikkink, Transnational Advocacy Networks ir Interna-

tional and Regiona/ Politics, 51 INT'L Soc. Sci.J. 89, 89 (1999).
86. See David W. Bowker & Michael Castellano, Enlbrcing International Envronmental

7Teaties in Domestic Legal Systems, TRANSBOUNDARY ENvTL. NEGOTIATION: NEW

APPROACHES TO GLOBAL COOPERATION 230 (Lawrence Susskind et al. eds., 2002).
87. See, e.g, World Water Assessment Progranmme, The United Nations World Water

Development Report, (4th ed. 2012), available at http://www.unesco.org/new/e/natural-
sciences/environment/water/wwap/wwdr/wwdr4-2012/;
see Water Conservation Planning Introduction, ALLIANCE FOR WATER EFFICIENCY,
http://www.allianceforvaterefficiency.org/\Vater ConservationPlanningIntroduction.aspx (last
visited Dec. 6, 2012); GLOBAL WATER PARTNERSHIP TOOLBOx, http://www.gwptoolbox.org
(last visited Dec. 6, 2012); International Organisations
and Websites, SAVEWATER!, http://wwwv.savewater.com.au/research-and-
resources/resources/international-links (last visited Dec. 6, 2012); WATERWISE,
http://wwwy.watenvise.org.uk (last visited Dec. 6, 2012).

88. Mary Ann Dickinson, Water Conservation in the United States: A Decade ofProgress,
avaidable athttp://www.docstoc.com/docs/43116678/Water-Conservation-in-the-United-States-A-
Decade-of.
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the country's rapid urban population growth, sparking a demand for water that
exceeds the national supply." In response to these evolving strains, the U.S.
Environmental Protection Agency ("EPA") Guidelines suggest a voluntary
nine-step conservation planning process to cope with conservation concerns:

1. Specify conservation planning goals;
2. Develop a water system profile;
3. Prepare a demand forecast;
4. Describe planned activities;
5. Identify water conservation measures;
6. Analyze benefits and costs;
7. Select conservation measures;
8. Integrate resources and modify forecasts; and
9. Present implementation and evaluation strategy."
The Great Lakes Conservation Toolkit ("Toolkit") provides a three-step

process to aid regional conservation efforts in the Great Lakes area. The first
step is to develop a Water-Use Profile." The second step is to identify, evalu-
ate, and assess conversation measures and incentives." These include tradi-
tional best management practices for water conservation such as public educa-
tion, residential water use reduction, industrial water use reduction, agricultural
water use reduction, thenroelectric water use reduction, and water reuse and
reclamation." The third and final step under the Toolkit is for an entity to
select which conservation measures and incentives to employ."

The measures mandated by the State of Texas offer insight as to how one
of the most arid states in the United States is coping with a stressed water sup-
ply.' The Texas Water Development Board ("TWDB") instated a conserva-
tion plan checklist that requires twelve key materials of those vying for the
state's water resources." First, the TWDB prescribes an evaluation of the ap-
plicant's water and wastewater system, including a water conservation utility
profile."' Second, it mandates inclusion of quantified five- and ten-year targets.'
Third, applicants must submit an implementation schedule." Fourth, appli-
cants must consider and outline a method for tracking the implementation and

89. Id.
90. Water Conseration Plan Giddelines, U.S. ENvTL. PROT. AGENCY, 41 (1998),

http://epa.gov/watersense/does/part2_5O8.pdf [hereinafter EPA Guidelinesl.
91. Jodi H. Sinykin & Donna L. McGee, Opponunities and Challenges for State Ainple-

mentadon of Water Conservation Under the Great Lakes Compact: A Report and Toolkt,
2006 MICH. ST. L. REv. L193, 1221 (2006) [hereinafter Toolit.

92. Id. at 1224.
93. Id. at 1225-29.
94. Id. at 1230-31.
95. See Samuel F. Helmle, Water Conservation Plannig: Developinga Strategic Plan foi

Soci'aly Acceptable Demand Control Programs, APPLIED RESFARCH
PROJECTS, T1vAs STATE UNIE - SAN MARCOS, 4-7 (2005),
https://digital.library.txstate.edu/biLstrean/hancle/10877/3730/fulltext.pdPsequence-1.

96. Water Conservation Plwn Gidance Checkhst TEXAS WATER DEv. BD. (2011), ama/a-
bleathttp://www.twdb.state.tx.us/conservation/nunicipal/plans [hereinafter Texas Checkhsl.

97. Id.
98. Id.
99. Id.
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effectiveness of the plan."' Fifth, the TWDB mandates installation of a master
meter to measure and account for the amount of water diverted from the
source of supply.""

Next, the checklist mandates universal metering program for customer
and public water usages." Seventh, plans must include measures to determine
and control unaccounted-for water uses." Eighth, a continuous leak detection
program is necessary prior to approval."' Ninth, the TWDB requires the im-
plementation of a continuing educational and informative program in regard
to water conservation." Tenth, the TWDB requires a cost-based, non-
"promotional" water rate structure that will discourage excessive water use."
Eleventh, applicants must submit evidence of a means of implementation and
enforcement."" Finally, the TWDB calls for documentation that the regional
water-planning group for the applicant's service area was notified of the con-
servation plan."

2. Canada. Canadian territories have also taken actions to cope with pro-
jected water shortages and to proactively combat unnecessary water loss. For
example, the Town of East Gwillimbury developed a Water and Wastewater
Conservation Strategy founded on five pillars: "(i) Protecting and enhancing
the environment; (ii) providing and advocating for quality programs and ser-
vices to the community; (iii) investing in municipal infrastructure; (iv) manag-
ing growth to ensure a sustainable community; (v) supporting a municipal or-
ganization focused on excellence."'"

The Town's cooperative conservation programs include "Water for To-
morrow," "Sustainable Development through Leadership in Energy and Envi-
ronmental Design Highrise Program," "Sustainable Home Incentive Pro-
gram," and an "Inflow and Infiltration Reduction and Prevention."' The
Town's water-efficient development implementation plan was the result of
collaboration between Town and regional staff, community representatives,
and expert consultants to develop a specific water conservation and inflow
infiltration reduction/prevention program for the Town." The plan also briefly
outlines incentive levels, the release of increased allocation, and sustainable
community program components."

100. Id.
101. Id.
102. Id.
103. Id.
104. Id.
105. Id.
106. Id.
107. Id.
108. Id.
109. George Zukovs & Wayne Hunt, Town of East Giwillinbwy-Water and Wasiewater
Conservation Samregy, ALLIANCE FOR WVATER EFFICIENCY, 2,
http://www.allianceforwaterefficiency.org/East-Gwillimbury-Water-Cons-Plan.aspx (last visited
Dec. 6, 2012) Ihereinafter Guilhinbwy Strategyl.
110. Id. at 3-4.
111. Id. at4.
112. Id. at 4-8.

1 24 Vol ume 16



WA TER CONSERVA TIONSTANDARDS

Canada has also initiated conservation planning for federal government fa-
cilities."" These efforts resulted from two important policies. First, the 1987
Federal Water Policy set out a national strategy for Canada's natural resource
management."' Second, the 1990 Green Plan reaffirmed the tactics of the Fed-
eral Water Policy and recognized a need for federal government leadership in
environmental matters through the adoption of a Code of Environmental
Stewardship, which declares "the federal government will incorporate sensitivi-
ty into all aspects of its operations and practices."" According to the federal
facilities conservation plan, its purpose is twofold."' First, it serves to provide
the country's federal departments with an understanding of the opportunity for
water conservation."' Second, the planning is meant to give the same depart-
ments the information, tools, and support that are critical to the successful
implementation of water efficiency programs in their facilities."'

B. EUROPE

Both population and water resources are unevenly distributed across Eu-
rope, which creates varying degrees of water stress throughout European cities
and nations."' As a result, European regions have developed different ap-
proaches to conservation in response to the stresses on their individual sys-
tems.

1. United Kingdom. U.K.-based non-governmental organization Water-
wise conducted a comprehensive study of global water conservation efforts that
highlights best practice case studies from around the world.'" In particular, the
study identified metering measures in France, regulatory incentives in Sydney,
Australia, and community engagement strategies in South East Queensland,
Australia as exemplary instances of global conservation efforts."'

The U.K. borough of Dacorum developed its Local Water Conservation
Plan in response to climate change, on a national level, and more local factors
such as the arid nature of the region, lack of groundwater protection and con-
ventional drainage systems.'" The plan identified aims to:

113. A Water Conservation Plan for Federal Government Facilities, ENVT CANADA,
http://www.ec.gc.ca/eau-water/default.asplang-En&n-9EF4554E-1 (last visited Dec. 6, 2012)

[hereinafter Government Facdities Plan].
114. Id.
115. Id.
116. Id.
117. Id.
118. Id
119. European Water Resources-Ovevizew, EUROPEAN ENVTL. AGENCY (Feb. 18, 2008),

http://www.eea.europa.eu/themes/water/water-resources.
120. Ensunag Water for All-Scoping Study Final Repor, ENV'T AGENCY, 26-28 (March 5,

2010), http://www.waterwise.org.uk/data/resources/6/ensuiingwaterforall-final-repor.pdf [here-

inafter Waternise Studyi.
121. Id.
122. Dacoun Borough Local Plan 1.991-2011, DACORUM BOROUGH COUNCIL, 6-7 (July

2005), http://www.dacorun.gov.uk/PDF/WaterSPD.pdf [hereinafter Dacorum Plan].
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(i) reduce water consumption where possible; (ii) ensure adequate water re-
sources are available to meet consumers' needs by managing and meeting the
demand for water from households, agriculture, and industry; (iii) sustain the
aquatic environment; (iv) manage the discharge of waste water and control
pollution; (v) replenish the chalk aquifer; and (vi) sustain the chalk stream
habitat. "

Furthermore, it cited principles for development such as source control
and sustainable drainage systems."'

2. Germany. The International Water Study Group, Iinderarbeitsge-
meinschaft Wasser ("IAWA"), conducted a study to address flowing, still,
ground, and coastal water conservation in Germany." The study identified
three fundamental objectives: the protection of surface waters and coastal wa-
ters as the natural habitats for humans, animals, and plants; the protection of
ground water as a natural life resource; and the assurance of a lasting water
supply for the population, agriculture, industry and commerce, recreation, and
fishing."'

In light of unavoidable conflicts of interest, the plan identifies four politi-
cally-minded requirements for the successful implementation of water conser-
vation strategies: "(i) clear political and legal stipulations; (ii) a high standard of
technical and scientific expertise; (iii) a high level of financial and manpower
resources; and (iv) trans-media standardisation and interlinking of water con-
servation strategies with the strategies of other technical sectors of environmen-
tal politics, as well as those of other political spheres.""' According to LAWA,
successful water resources management must look beyond "the traditional
water management strategies of purification and ground water development."'
Moreover, water management strategies must help forestall potential water
pollution and be implemented with prevention, rather than mere restoration,
"as the guiding principle.""

A separate German initiative, "The Stralsund Declaration on Water Con-
servation," sets forth ten guidelines for water conservation management." The
first step is to secure and re-establish the water systems as natural habitats.'
Second, it is necessary to preserve ground water in its natural state.' The third
goal is to practice preventative avoidance of substance discharge." Fourth, it
encourages rational handling of water in households, industry, commerce, and

123. Id. at 8.
124. Id. at 9-10.
125. National Water Conservation Plan, LfInderarbeitsgemeinschaft Wasser [INTL WATER

STUDY GROUP], 2 (1996), http://www.lawa.de/documents/Gewschutzkonzept.0504_3f4.pdf
[hereinafter LA WA Plan].
126. Id. at 4.
127. Id.
128. Id. at 9.
129. Id.
130. Id. at 17-19.
131. Id. at 17.
132. Id.
133. Id.
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agriculture." Fifth, it cites the development of effluent processing plants as an
important part of the process."

The plan's sixth step mandates establishing targets and water assessment
methods, including ongoing system monitoring." The seventh identified step
is to consider "catchment areas" in developing integrated ecological water sys-
tem assessment methods."' Eighth, implementing parties are encouraged to
take steps to limit the effects of traffic emissions, including improvements in
vehicle technology and infrastructure." Ninth, the plan recommends the de-
velopment of management principles that reduce the release of plant treat-
ment substances into the soil." Finally, those employing the plan must strive to
incorporate Genrany's nationwide groundwater conservation and pollution
effect principles as major components of European water policy.'o

C. ASIA

In 2002, the Chinese government amended its 1988 Water Law to estab-
lish a legal foundation for integrated water resource and demand manage-
ment."' "The amended 2002 Water Law enshrines the principles that every-
body should have access to safe water, and that water conservation and protec-
tion are a priority.""' The Law focuses on five areas for managing the country's
water resources: "(i) water allocation; (ii) water rights and water withdrawal
permits; (iii) river basin management; (iv) water-use efficiency and conserva-
tion; and (v) protecting water resources from pollution.""

China's eleventh Five-Year Plan ("FYP") for Water Resources Develop-
ment "sets specific objectives with action plans for water resource development
and management and reform."'" With respect to water resource development,
the eleventh FYP focuses on the construction of water works and technological
innovation for securing water supply and potability, enhancing flood control
and disaster mitigation, and improving conservation." With respect to water
resource management, the FYP proposes such actions as reformation of the
management system; the establishment of a water rights trading and admin-
istration system; the introduction of quantity control and quota management; a
shift to integrated river basin management; the establishment of mechanisms
for water financing; the strengthening of water conservation in rural areas; and

134. Id. at 18.
135. Id.
136. Id.
137. Id.
138. Id.
139. Id. at 19.
140. Id.
141. Jian Xie et al., Addressing China's Water Scarcity-Reconunendations for Selected
Water Resource Management Issues, THE WORLD BANK, 28 (2009), http://wy-
wds.worldbank.org/externaVdefaulVVDSContentServer/VDSP/IB/2009/01/14/000333037_20
090114011126/Rendered/PDF/47111 OPUBOCHAO 101 OFFICIALOUSEOONLY1.pdf.
142. Id
14 3. Id.
144. Id.
145. Id.
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improvements in water pricing." The FYP also elaborates on measures to
encourage its effective execution, including "setting up financial mechanisms,
defining authorities and responsibilities of government institutions, improving
accountability, conducting research and staff training, and enhancing public

parficipation in water resource management.""'
A number of studies dedicated to water resources management contend

that necessary government commitments, plans, and implementation actions
include: "establishing a rational water resource management system, setting up
[al rational pricing mechanism, adopting water conservation technologies and
measures, facilitating the development of water efficient industries, strengthen-
ing water pollution prevention and control, and raising the public awareness
water conservation. "'

D. COUNTRIES EMPLOYING INTEGRATED WATER RESOURCES
MANAGEMENT

Integrated Water Resources Management ("IWRM") is the process of
bringing all of the interested parties and decision-makers to the negotiating
table and guiding deliberations towards an informed understanding of optimal
water management choices."' Ideally, the IWRM process should account for
water conservation interests as one part of the whole." Countries across the
globe, from Africa to Canada, use this approach."

Like transnational legal process, IWRM emphasizes a holistic approach
that extends beyond what is traditionally considered the decision-making lev-
el." Further, it encourages participants to develop water management strategies
that integrate supply and demand considerations, as well as human and envi-
ronmental needs; thus, taking into account a more representative composite of
concerns than non-IWRM alone." In theory, transnational legal processes
contemplate and represent these concerns on an even broader level by looking
to global interactions and norns in the abstract rather than relying on the actu-
al presence of affected actors in decision-making discussions.

146. Id.
147. Id.
148. Id. at 27.
149. Integiated Water Resouires Management, GLOBAL WATER PARTNERSHIP TOOLBOX,

http://wwv.gwptoolbox.org/index.php?option comi content&view=article&id=8&ltemiid=3 (last
visited Dec. 6, 2012) [hereinafter IWRM Toolbo.xI.
150. Id.
151. Id.; see Integrated Watershed Management, ENv'T CANADA, http://www.ec.gc.ca/eau-

water/default.asphmng=En&n-13D23813-1 (last visited Dec. 6, 2012).
152. See Integrated Water Resow-res Management (IWRM): A Way to Sustainabilit

INFoRESOURCES (2003), avalahle at http://wwwv.inforesources.ch/pdf/focusI1e.pdl thereinafter
IWRMI.
153. Id
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V. TRANSBOUNDARY LEGAL PROCESS AT LOCAL AND
INTERNATIONAL LEVELS

Waukesha's proposed Plan credits a number of national influences that
served as models for its own conservation initiatives.' This Part of the Article
discusses identifiable features of American conservation processes and plan-
ning that likely served as templates for the Waukesha Plan. Next, this Part
explores the interplay of global approaches to conservation planning as evi-
denced by Waukesha's resulting planning materials. Though it is beyond the
scope of this Article to draw direct connections between Waukesha's pro-
posed conservation efforts and those employed by its international counter-
parts, this Part offers observations regarding the Plan's likeness to those dis-
cussed in Part III of this Article. Finally, this Part concludes with an evaluation
of Waukesha's planning efforts, and also includes suggestions for incorporat-
ing potentially overlooked methodologies in the event the Plan needs to be
modified in the future.

A. REGIONAL INFLUENCES: WAUKESHA'S PLAN, UP CLOSE

At first blush, Waukesha's 176-page 2006 Plan and 367-page 2011 Sup-
plement appear to be totally comprehensive." However, upon closer scrutiny,
it is apparent the City's application materials are less an entirely original com-
position and more of a compilation of related ideas inspired by similar condi-
tions around the country." This genre of indirect, cross-border interaction
among entities confronted with similar concerns-here, a need to conserve a
strained resource-illustrates the transboundary legal process. In this case, an
interplay of norms is occurring at a sub-boundary level among regional entities,
as well as at a transboundary level among international entities.'

Of the 367 pages of Supplement material, fewer than forty appear to have
been crafted completely from scratch as a direct response to the proposal re-

154. See City of Waukesha Water Division Application-Curent Status, WISCONsiN DEPT
OF NATURAL REs. (May 14, 2012),
http://dnr.wi.gov/topic/WaterUse/WaukeshaDiversionApp.html (explaining that the technical
review of the city's application is not expected to be publicly available before the City of
Waukesha provides further evaluation on issues related to water supply and wastewater (s-
charge).

155. Water ConscrvaTron & Potection Plan, WAUKESHA WATER UILIy (2006),
http://www.ci.waukesha.wi.us/c/documentlibrary/getlile?folderld=42481&name-DLFE-
9221.pdf; Water Conservation Pam Supplement, CITY OF WAUKESHA (2011), avathble at
tLtp://www.ci.waukesha.wi.us/c/documentlibrary/getfileuuid=5890'364-l146-46e5-980c-

b9486ecc5bbb&groupld-10113 (the supplement includes a full-text version of the former,
therefore I will refer to supplemental materials together).

156. See generaliv Water Conservaion & Protection Pa, WAUKESHA WATER UTILITY
(2006),
http://www.ci.waukesha.wi.us/c/documentlibrary/gettile?follerld-42481&name-DLFE-
9221.pdf; Witer Conservation Plan Supplement, CITY OF WAUKESHA (2011), avnable at
http://www.ci.waukesla.wi.us/c/documentlibrary/getlileuuid=58901364-1t46-46e5-980c-
b9486ecc5bbb&groupld- 10113.

157. See supra Part II.
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quest." These pages include an updated background of the City's water con-
servation plaining efforts, data on historical water use and demand forecasts, a
summary of the current system, evaluation of additional conservation and effi-
cient measures, and next steps for Waukesha to take in achieving identified
conservation goals. The remaining 300-plus pages of the Supplement contain
a variety of exhibits, the most significant of which include examples of meth-
ods employed by a select group of U.S. regions that Waukesha may or may
not opt to draw upon when the time comes for it to implement its own conser-
vation plan."' Notably, approximately half of the City's application, just shy of
150 pages, is dedicated to these examples."

City officials identify the American Water Works Association ("AWWA")
Manual on water conservation planning as its muse." The process embraces a
sequence of nine steps, from conducting appropriate research and establishing
conservation priorities, to setting goals, identifying and evaluating potential
conservation and efficiency measures, defining and implementing a plan of
action, and finally monitoring and evaluating progress with routine updates to
that plan of action." Even absent explicit reference to other theories of con-
servation planning, a deconstruction of the roughly forty-page application sec-
tion reveals the Plan implicitly embraces influences of other U.S. conservation
strategies, namely those of the EPA and State of Texas."" Further, the remain-
der of the supplemental materials explicitly borrows model language and strat-
egies from U.S. sources previously named in this article." Thus, at a domestic
level, the Waukesha Plan both implicitly and expressly emulates American-
based models of water conservation from across the United States, evincing a
series of sub-boundary exchanges.

1. EPA Guidehnes and Texas Recommendadons. Though the Waukesha
Plan does not overtly credit either as a direct influence, the nine-step EPA
planning process and the twelve-item checklist developed by the State of Texas
are both perceptible in the City's conservation planning materials." Given the
open-ended nature of Waukesha's task and EPA's prominence in national
environmental issues, it would be surprising for any U.S. city to not utilize the
agency's accessible selection of resources on the subject."" Thus, its ostensible
influence on the City's Plan should come as no surprise.

158. See Water Conservation Plan Supplement CRrY OF WAUKESHA, III, (2011), available
at http://www.ci.waukesha.wi.us/c/document_1ibrary/get-file?uuid=5890f364-1146-46e5-980c-
b9486ecc5bbb&groupld- 10113.
159. Id.
160. Id. at IV.
161. Id.
162. Supplement, supra note 38, at 1-2.
163. Id. at 1-2 tbl.1-1.
164. See generally Id. at 1-1 to 6-1; EPA Guidehnes, supra note 9 0 Texas Checkist, supra

note 96 (establishing that similar elements are recommended for use in the procedures for each
of these water conservation strategies such as the use of efficiency measures and benchmarks).
165. See supia Part I.B.
166. See supra Part III.A. 1.
167. See, e.g., General Questions, WATERSENSE, http://epa.gov/watersense/general.htmil (last

visited Dec. 6, 2012) (providing an example of a national EPA partnership program that pro-
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Alternatively, it is seemingly less expected for a small city in Wisconsin to
look to a southerly neighbor for inspiration in its conservation planning pro-
cess. Although Waukesha authorities did not cite the Texas conservation-
planning checklist as a resource actually utilized by those responsible for craft-
ing the Plan, its influence is apparent. Specifically, Waukesha's sections on
pricing and metering appear to have ties to Texas's guidelines." The guide-
lines in relevant part call for cost-based pricing that does not encourage exces-
sive use, and the implementation of a master meter to measure and account
for all water diverted from the original supply source." With respect to pric-
ing, Waukesha identifies the development of a conservation-minded water
billing structure among its short-term goals for implementation of the Plan."'
In regard to metering, another of the city's short-term goals is to coordinate
public education and outreach with its Meter Change Out Program."'

2. Internal Citation to Domestic Conservation Efforts. Not only did
Waukesha apparently draw upon national nonns in devising its diversion ap-
plication, it also explicitly referenced other U.S. jurisdictions as potential mod-
els to ensure successful implementation of its Plan. As Part I of this Article
discussed, the materials accompanying the base application include a sampling
of model language and practices from all parts of the country: Arizona, Cali-
fornia, Colorado, Florida, Illinois, Massachusetts, Minnesota, New Mexico,
North Carolina, Texas, Washington, and Wisconsin.'

The presence of these references renders it indisputable that those re-
sponsible for mapping out Waukesha's conservation efforts relied on conver-
sations that took place in the aforementioned states. By borrowing facets of
other regions' plans it considered to be exemplary, Waukesha projected ac-
ceptance of the conservation norms embraced by those other localities. Fur-
ther, its actions added to the conversation about conservation in that the pro-
cess through which Waukesha narrowed its focus from all potential models to
a mere handful is a direct reflection of how international standards continue to
evolve, and how those standards are influencing conservation efforts at a do-
mestic level."'

B. REFLECTIONS ON INTERNATIONAL ASPECTS

As stated earlier, though it is beyond the scope of this Article to draw con-
clusions on any direct influence of international conservation schemes, it is
worth noting the similarities between the conservation measures embraced by
Waukesha and those employed around the globe.

vides water management resources to local markets across the country with the purpose of
encouraging the use of efficient products and practices).
168. Compare Plan, supra note 20, at 22-23, with Texas Checklis4 supra note 96.
169. Texas Checklist, supra note 96.
170. Plan, supra note 20, at 22.
171. Id.,
172. Id. at 3.5-176; See supra Part I.
173. See generally Supplement, supra note 38.
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1. Goal ofDecreased Consumption. The goal of decreased consumption
is a prevalent theme in the conservation efforts of every country previously
discussed."' This is not surprising when one considers the increasing threat of
water scarcity and the impact of freshwater shortages at an international level, if
and when the world's demand exceeds its supply."' Thus, this universal at-
tempt to decrease consumption appears to be an international norm that has
been collectively embraced by local markets across the globe.''

2. Regulatoiy Incentives. Australia, Canada, and the United States each
employ regulatory incentive programs as a means of achieving conservation
ends.'" Likewise, Waukesha identifies the development and implementation
of incentive programs as part of its short-term goals.'" Though the City incor-
porated model language and program ideas only from U.S. states in devising
its Plan, those states-which include Arizona, California, Colorado, Florida,
Massachusetts, and Washington--could have been influenced by international
norms in their own planning processes, thus continuing the cycle."

3. Conmunity Involvement and Pubhc Awareness. Like regulatory incen-
tives, community involvement and public awareness efforts serve to engage the
public and engender participation from those who might otherwise sit on the
figurative sideline.'" Many countries, including Germany, the United King-
domn, the United States, Canada, and other [WRM locales emphasize the in-
portance of community involvement and public awareness in crafting their
respective conservation plans."'

4. Ongoing System Monitoing. Each of the localities discussed in Part III
of this Article reference ongoing system monitoring as an integral part of
achieving identified conservation measures."' Thus, in spite of geographical
differences, each locality has embraced continual assessment and improve-
ment as integral to successful water conservation." Following in suit, the City
of Waukesha has stated that it will monitor, evaluate, and revise its conserva-
tion program as needed as the eleventh and final step in its Plan for imple-
mentation.'"

.5. Pricmg. Conservation efforts in China disclose pricing improvements as
a target area for reform in its current system, specifically the adoption of ra-

174. See supra Part III.A. 1 (overviewing the different plans for each country).
175. See Schneider, supm note 1.
176. See supma Part III.
1 77. See Waternise Study, supm note 120, at 26-28; Guilinnbuy Stnategy, supra note 109, at

3-5; EPA Guidelines, supra note 90; Texas Checkist, supra note 96.
178. Plm, supln note 20, at 22.
179. See id. at B-1 to B-3.
180. See id. at B-8 to B-9.
181. See generidly LA WA Plan, supra note 125, at 18; Watennise Study, supra note 120, at

20; EPA Guidelines, supra note 90; Texas Checkhst, supra note 96; Guillhbwy Stategp4 supm
note 109, at 3-5.
182. See supra Part Ill.
183. Id.
184. Plan, supra note 20, at 9.
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tional pricing models.'" Likewise, Waukesha proffers a plan to implement a
pricing structure that encourages water conservation."

6. Metering. UK-based Waterwise's study on best practices from around
the globe complimented French metering programs on their effectiveness."' As
discussed above, Waukesha makes reference to a Meter Change Out Program
in its conservation planning materials, which it believes will aid in increasing
the efficiency of its water usage.'"

C. WAUKESHA STANDING ALONE: A PORTRAIT OF THE CITY'S PLAN

Waukesha's conservation measures offer a glimpse into policies and pro-
cedures other countries are embracing and employing in response to water
supply issues. Still, select departures from global approaches discussed in Part
III of this Article could shed light on potential areas where Waukesha's Plan
could be modified if the approval process requires such modifications in the
future. Waukesha's Plan does not address the following issues, but could and
should in the future, as the City faces these issues.

1. Pollution and Emissions Considerations. Though the Plan cites an initi-
ative to protect source water areas against pollution, the City does not refer-
ence any specific objectives to accomplish this goal."' Both Germany and Chi-
na take pollution and emissions into account when formulating their respective
conservation plans.'" Such considerations shift the focus from preventative
measures regarding the use of water supply to unintended consequences of
pollutants and emissions potentially harming that supply. In doing so, the
countries equip themselves with a tool to combat water scarcity fi-om a differ-
ent angle than their global counterparts. Their counterparts focus exclusively
on managing the water itself, rather than dealing with inadvertent environmen-
tal factors that may negatively impact the already limited water supply."'

2. Pohi/cid Emphasis. Unlike countries where politics play a silent but
dominant role in water planning, Germany gives voice to this force by making
explicit reference to the role of politics in the water conservation process."'
Specifically, Germany's documents cite a need for clear legal and political
stipulations, alongside efforts of trans-media standardization, in order to avoid
conflicts of interest and successfully implement its conservation planning
measures."

185. Xie et al., supra note 141, at 27-28.
186. Pn, supma note 20, at 2, 8, 11-12, 14-15, 22.
187. Waenvise Study, supra note 120, at 26.
188. Plan, supra note 20, at 23.
189. Id. at 2-3.
190. See LA WA Plhm, supa note 125, at 16-19; Xie et al., supia note 141, at 16-19.
191. Compare LA VA Pa, supma note 125, at 16-19 (listing specific objectives of liow envi-

ronmental and water conservation policies in Genrany should support each otlier), and Xie et
al., supra note 141, at 27-28, 46, 111-112 (explaining the measures that China has undertaken to
improve sustainable economic development as it pertains to pollution and emission), wid Pan,
supia note 20, at 2-3 (omitting any references to specific objectives of how Waukesha can pre-
vent water pollution).
192. LA WA Pa, supia note 125, at 4-5.
193. Id. at 4.
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3. Natural Disaster Precautions. China's conservation planning strategies
allude to precautions in the event of natural disaster, namely flood control and
disaster mitigation.'" Perhaps the risk of natural disaster is less concrete for
Waukesha and the other locations discussed herein than it is for China.

Though it appears this type of planning has yet to permeate water conservation
methodology at an international level, consideration of unforeseeable natural
disaster is one major conservation-related tactic emanating from China."' Only
those intimately familiar with Waukesha's unique situation can decide whether
to add to or dismiss the discussion on precautionary measures because the
risks associated with a natural disaster are by nature location-specific.

4. Integrated Water Resource Management (IWRM) Approach. The ho-
listic IWRM approach enables interested parties from various parts of society
to interact and partake in the formulation of that society's conservation ef-
forts.'" Alternatively, the comparatively horizontal processes that other coun-
tries employ do not necessarily afford affected actors at the non-decision-
making end of the spectrum the authority to directly contribute to the planning
process.'" It is true that the Great Lakes Compact in general and Waukesha
Plan in particular do call for public comment periods, thus providing a chance
for members of the public to critique the Plan's content.'" Nonetheless, those
in positions of authority reserve a right to determine the bulk of the research
and development phase, and therefore, the majority of the Plan arguably lacks
open, multi-level interactions among various community actors.'

. Consideration of Agricultural Water Use. Waukesha's conservation
planning documents consider only commercial and industrial sector use and
do not take agricultural water use into consideration." Alternatively, several
countries-including Germany and the United Kingdom-opt to reference
agricultural water use in their planning processes."' No doubt the prevalence of
agriculture in a region's culture and economy will influence whether the region
feels a prerogative to include such conditions. However, as a practical matter,
agricultural uses comprise upwards of seventy percent of global water use pat-
terns." Regardless of whether a local market rises and falls with the state of its

194. Xie etal., supranote 141, at28.
195. Id.
196. See IWRM Toolbox, supra note 149; IWRM, supra note 152, at 5-6.
197. Compare Gwilimbury StategD, supra note 109, at 1, 4 (the Canadian town of East

Gwillimbury allows its landowners and development community to collaborate with the gov-

ernment to develop a water conservation program), with Supplermen4 supra note 41, at 1-2 to -3

(the US town of Waukesha refers to the City government as the only participant in the water

conservation planning).
198. City of Waukesha Water Diversion Application, supra note 9 ("Once the Technical

Review and EIS drafts are complete, the DNR will post the documents to this website and

schedule a public comment period and public hearings"); Plan, supra note 20, at 9.
199. Supplement, supra note 41, at 1-2 to 1-3.
200. Id. at 3-1.
201. Dacorum Plan, supra note 115, at 8; LA WA Plan, supra note 125, at 6-8, 18-19.
202. Water Consumption-Sources and Methods, WORLDOMETERS,

http://www.worldometers.info/water (last visited Dec. 6, 2012) ("Worldwide, agriculture ac-

counts for [seventy percent] of all water consumption, compared to [twenty percent] for industry

and [ten percent for domestic use.").

134 Volume 16



WATER CONSERVA TION STANDARDS

agricultural economy, it can still add its voice to norms regarding agricultural
water conservation, an issue with global implications. Waukesha might consid-
er self-selecting as one of these conversation-starters.

Generally speaking, the international community employs several strate-
gies that could be of use to Waukesha later in the approval process."' For in-
stance, to enhance the effectiveness of its conservation efforts, the City could
explore preventative measures on pollution and emissions that threaten its
water supply. It might also consider including precautionary measures against
natural disasters so as to address another potential threat to its water base. Fi-
nally, because agricultural conservation measures constitute such an enormous
segment of international water use, Waukesha should also contemplate incor-
porating such measures into its planning efforts.

VI. CONCLUSION

In devising a conservation plan, the City of Waukesha partook in a trans-
boundary discussion on the standards of water conservation, which adds yet
another layer to environmental nonus permeating societies at an international
level. Transnational legal process does not place an emphasis on the destina-
tion to which the path ultimately leads; instead, it focuses on steps one takes in
arriving there. The selection of steps reveals much more about the projections,
acceptance, and internalization of norms in a given area than the end result
standing alone. Thus, each of the challenges that Waukesha encountered as it
developed its conservation strategy-from those it contemplated using during
its brainstorming process to those it ultimately used in formulating its Plan-
offers insight into the state of international water conservation norms at the
time the City was devising its Plan.

Perhaps Waukesha's Plan is not doing as much work as it could, and the
City should have narrowed its focus from the beginning to ensure successful
implementation. On the other hand, the City might be better off in the long
run precisely because it opted to keep its options open from the beginning. To
offer a prediction on the potential success of the Waukesha Plan is beyond the
scope of this Article and will soon be in the hands of the governing body of the
Great Lakes Compact." That said, the City's contribution to the global con-
versation on water conservation should receive recognition for the role it has
played and will continue to play in a greater transnational legal process.

Ultimately, this process reflects the key concept that every conversation
planning process matters, as each exchange has a unique opportunity to shape
international standards in a distinctive way. International conversations regard-
ing death penalty jurisprudence played a role in the eventual abolition of death
sentences for offenders with intellectual disabilities in the United States."'
Likewise, the international conversations regarding water conservation practic-

203. See, e.g.s, Daconrn Plan, supra note 122; LA WA Plan, supra note 125; IWRM supta
note 152; Xie et al., supra note 141 ; GwilburyStategy, supm note 109.
204. Waukesha Diversion Application, supra note 9.
205. L'niting the Death Penalty, DEATH PENALTY INFORMATION CENTER,

http://www.deathpenaltyinfo.org/part-ii-historn-death-penalty (last visited Dec. 6, 2012).
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es have played a role in shaping Waukesha's proposed water conservation
Plan as the City is the first applicant for an out-of-basin diversion from the
Great Lakes under the Great Lakes Compact. While those privy to the Com-
pact have yet to weigh in with their assessment of the Plan's conservation
measures, for now-as freshwater supply issues continue to make their way
onto international agendas-Waukesha's Plan will contribute to future discus-
sions on best practices and water conservation.



EIGHTH UPDATE TO COLORADO WATER I.AW:
AN HISTORICAL OVERVIEW

THE HONORABLE GREGORY J. HOBBS, JR.

To provide our readers with the most up-to-date water law information,
the editors periodically include updates of works previously published in the
Water Law Review. The following is the eighth update to Colorado Water
Lanw An Histotical Overview, Appendix-Colorado Water Lane A Synopsis of
Statutes and Case Law,' selected by the Honorable GregoryJ. Hobbs, Jr.'

Anderson v. Pursell

"'Mark Anderson ('Anderson') challenges an April 3, 2009, water court
order that granted attorney fees and costs to Henry R. Sebesta and Mary M.
Sebesta Revocable Trust and C & K Properties, Inc. (collectively 'Sebesta'),
and Richard Pursell ('Pursell') for various stages of the litigation. We hold that
the water court was correct in granting attorney fees and costs associated with
the Final Decree to Pursell because he was the 'prevailing party' under the
parties' Water Agreement. Further, the water court was correct in both the
award and the amount of attorney fees and costs to both Sebesta and Pursell
for defending Anderson's Motion to Enforce because it lacked substantial
justification under section 13-17-102(4), C.R.S. (2010). But we hold that the
water court incorrectly awarded attorney fees and costs to Sebesta and Pursell
for defending Anderson's appeal and pursuing the underlying fee award.
Therefore, we affirn in part, reverse in part, and remand to the water court to
enter a judgment consistent with our opinion.

Anderson v. Pursell, 244 P.3d 1188, 1191 (Colo. 2010).
... Here, the bulk of the litigation involved whether or not Sebesta and

Pursell were required to by-pass the ponds on their properties so that Ander7

son would receive his share of the water right in accordance with the Water
Agreement. There was little to no contention over the other parts of the appli-
cation. The water court ultimately ruled that the Water Agreement did not
require Sebesta and Pursell to by-pass the ponds on their properties. Thus,
becatise Pursell succeeded on his main objection to the application and the

1. Gregory J. Hobbs, Jr., Colorado Water Lanv An Histoncal Ovenviewi 1 U. DENV.
WATER L. REv. 1, 27 (1997). The first update to justice Hobbs' article appears at 2 U. DENv.

WATER L. REV. 223 (1999); the second update is at 4 U. DENV. WATER L. REV. I 11 (2000); the
third update is at 6 U. DENV. NVATER L. REv. 116 (2002); the fourth update is at 8 U. DENv.

WATER L. REv. 213 (2004); the fifth update is at 10 U. DENv. WATER L. REV. 391 (2007); the
sixth update is at 13 U. DENV. WATER L. REV. 389 (2009); the seventh update is at 14 U.
DENV. WATER L. REV. 159 (2010).

2. Internal citations and footnotes have been omitted from all of the segments of the
Court's opinions reproduced below.

137



WATERLAWREVIEW

only issue that was significantly litigated, the water court was correct in deter-
mining that he was the 'prevailing party' in a 'dispute arising concerning the
intent or construction of the [Water Agreement]."'

Id. at 1194-95.

Cherokee Metropolitan District v. Upper Black Squirrel Creek Designated
Ground Water Management District

"In this case, we affirm the water Division No. 2 court's order that de-
clared a number of conditional water rights abandoned, and we reverse the
water court's entry of attorney fees. On January 25, 1999, Cherokee Metropol-
itan District ('Cherokee') and Upper Black Squirrel Creek Ground Water
Management District ('UBS'), among other parties, entered into a Stipulation
and Release concerning Cherokee's use of two sets of wells in the Upper
Black Squirrel Creek Designated Ground Water Basin ('the Basin'). The wa-
ter court incorporated the stipulation into a March 1999 conditional water
rights diligence decree ('stipulated decree'). Paragraph 10.f of the stipulated
decree requires Cherokee to file an application to perfect its conditional
groundwater rights that have been applied to beneficial use 'on or before two
years after the first diversion' from the wells. The stipulated decree does not
explicitly provide for a remedy should Cherokee file after the two-year dead-
line.

At issue here are Cherokee's conditional water rights to wells 14-17.
While Cherokee timely filed for a sexennial finding of reasonable diligence for
wells 14-17, it did not timely file within the stipulated two-year period to per-
fect the portion of the water from these wells that it diverted and put to benefi-
cial use. UBS and the Bookers ('the Objectors') filed a motion to dismiss both
Cherokee's application to make portions of wells 14-17 absolute and also its
application for a finding of reasonable diligence on the wells. The Objectors
asked the court to declare wells 14-17 abandoned in their entirety. The water
court granted the Objectors' motion to dismiss Cherokee's application to
make only a portion of wells 14-17 absolute and ordered those conditional
rights abandoned.

We agree with the water court's interpretation of the stipulated decree.
Based on the language of the stipulated decree, we hold that the parties' in-
tended remedy for failure to comply with the strict filing deadline in Paragraph
10.f was abandonment. Hence, Cherokee could prove no set of facts in sup-
port of its application, and the water court correctly determined that Cherokee
abandoned only the portions of its conditional rights to wells 14-17 for which
it had untimely filed to make absolute.

Cherokee Metropolitan District v. Upper Black Squirrel Creek Designat-
ed Ground Water Management District, 247 P.3d 567, 569 (Colo. 2011).

The stipulated decree is a bargained-for instrument, agreed to by the
parties in consideration for resolving litigation. Cherokee was entitled to stipu-
late away valuable rights under the Act, such as a sexennial schedule of filing
deadlines, notice prior to cancellation, and the ability to file within the same
month of diversion. In entering the stipulation and decree, Cherokee did just
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that. Hence, we hold that the parties' intended remedy for failure to comply
with the strict filing deadline in Paragraph 1 0.f was abandonment.

Having determined the correct interpretation of the stipulated decree, we
must apply it here. Cherokee was roughly two years and two months tardy in
filing to perfect well 14 after diversion and roughly 10 months tardy in filing to
perfect wells 15 and 16. Concerning well 17, we find it unnecessary to consider
whether the relevant 10.f filing was the date Cherokee filed its motion to
amend or the amended application itself. At a minimum, Cherokee was two
days late in filing to perfect well 17. Cherokee did not comply with Paragraph
10.f when filing to perfect a portion of its conditional rights to wells 14-17.

Hence, Cherokee could prove no set of facts in support of its application,
and the water court correctly determined on a motion to dismiss that Chero-
kee abandoned only the portion of its conditional rights to wells 14-17 for
which it untimely filed to perfect under Paragraph 10.f of the stipulated de-
cree. Because the water court only ordered abandonment of the conditional
portions of these wells for which Cherokee untimely filed to perfect, we reach
no determination as to whether Cherokee should receive a finding of reasona-
ble diligence for the remaining conditional portions or whether the stipulated
decree mandates that those amounts should be considered abandoned."

Id.at 575.

Upper Yampa Water Conservancy District v. Dequine Family L.L.C.

"The Upper Yampa Water Conservancy District appealed directly to this
court from an order of the water court dismissing its application for a condi-
tional water right. After presentation of the District's case, the court granted
the opposer Dequine Family's C.R.C.P. 41(b) motion and dismissed for fail-
ure of the District to establish a need for water in the claimed amount suffi-
cient to satisfy the requirements of the anti-speculation doctrine.

Because the District's evidence of existing demands included contracts for
stored water that had admittedly not yet been put to beneficial use and for
which no specific plan for beneficial use was offered, and because the District
made no attempt to demonstrate a reasonably anticipated future need based
on projected population growth, its proof was insufficient to establish that it
had made the required 'first step' to obtain a conditional water right. The
judgment of the water court is therefore affirmed.

Upper Yampa Water Conservancy District v. Dequine Family L.L.C., 249
P.3d 794, 796 (Colo. 2011).

... An applicant for a conditional water right must, therefore, demonstrate
that it needs the amount of water it claims; and where the applicant relies on
contractual obligations to demonstrate that its existing water rights are inade-
quate to satisfy its needs, it must prove the existence of a specific plan and
intent to put the contracted-for amount of water to a beneficial use or, in the
case of contracts with governmental entities, that the contracted-for amount is
necessary for the entity's reasonably anticipated needs, based on substantiated
projections of population growth.

Id. at 800.
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. . . Because the applicant's evidence of existing demands included con-
tracts for stored water that had admittedly not yet been put to beneficial use
and for which no specific plan for beneficial use was offered, and because the
applicant failed to adequately demonstrate a reasonably anticipated future
need based on projected population growth, its evidence was insufficient to
establish that it had made the required 'first step' to obtain a conditional water
right. The judgment of the water court is therefore affirmed."

Id. at 801.

Kobobel v. State

"In 2006, the State issued cease and desist orders prohibiting the well
owners from pumping water from their irrigation wells until the water court
entered a decreed plan for augmentation. The well owners have complied with
the cease and desist orders, but contend that the State's action has rendered
their farming operations essentially worthless, thus entitling them to compensa-
tion for the unconstitutional taking of their vested property rights.

We affirm the water court's judgment dismissing the well owners' claims.
As a threshold matter, we hold that the well owners' claims are water matters
within the exclusive jurisdiction of the water court because the claim is predi-
cated upon the well owners' right to use the water in their decreed wells. We
further hold that the State's order curtailing the well owners' use of the water
in their wells did not constitute a taking in violation of article II, section 15 of
the Colorado Constitution or the Fifth and Fourteenth Amendments to the
U.S. Constitution.

The well owners' takings argument misconceives the scope of their water
rights. The well owners neither hold title to the water in their wells, nor do
they have an unlimited right to use water from their wells. What they possess is
a legally vested priority date that entitles them to pump a certain amount of
tributary groundwater from their wells for beneficial use. Under Colorado's
prior appropriation doctrine, the well owners' vested priority date has always
been subject to the rights of senior water rights holders and the amount of
water available in the tributary system.

Accordingly, the well owners hold no compensable right to use water out-
side the priority system or to cause injury to other vested water rights. Here,
the State's cease and desist orders simply curtailed the well owners' out-of-
priority diversions consistent with Colorado law. Because the well owners can-
not show that the State infringed on a constitutionally protected property right,
they are not entitled to just compensation for the 'taking' of that alleged right.
The water court therefore properly dismissed the complaint.

Kobobel v. State, 249 P.3d 1127, 1129-30 (Colo. 2011).
. . . In accordance with Colorado's doctrine of prior appropriation, the

well owners neither hold title to the water in their decreed wells, nor is their
right to use the water unfettered. What the well owners possess is a legally
vested priority date that entitles them to pump a certain amount of tributary
groundwater from their wells for beneficial use, subject to the rights of senior
water rights holders and the amount of available water. Consistent with those
rights, the State's cease and desist orders curtailed the well owners' ability to
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pump water out of priority to the injury of senior water rights without a court
approved augmentation or substitute water supply plan. Simply put, the State's
order did not deprive the well owners of any constitutionally protected right to
the unfettered use of the water in their wells; the well owners have no such
right. Accordingly, the well owners are not entitled to just compensation be-
cause the State's action did not amount to an unconstitutional taking of their
property.

Id. at 1137.
... The well owners also emphasize that, even after the Act took effect,

they irrigated their crops for decades; the State Engineer did not administer
their wells until 2006, when the cease and desist orders issued. The well own-
ers contend that, in light of this long period of use, the State Engineer's orders
that they stop pumping their wells constituted a regulatory taking for which
they deserve just compensation.

It is true that the State did not enforce limitations on groundwater well
pumping until relatively recently. The fact that the well owners enjoyed several
decades of groundwater well pumping, however, does not change the fact that
their right to water usage has always been limited by the constitutional prior
appropriation doctrine. Indeed, the well owners themselves seemed to
acknowledge this fact when they participated in GASP [Ground Water Ap-
propriators of the South Platte] to obtain replacement water so they could
pump out of priority.

The cease and desist orders represent a change in enforcement, not a
change in law. As discussed above, the 2006 curtailment orders did not take
away the well owners' vested property rights to the use of their wells because
the well owners never possessed an unfettered right to pump out of priority.
Instead, by acting to stop the well owners from continuing to pump water out
of priority, the State is enforcing the principle-enshrined in the state constitu-
tion and predating the 1969 Act-that they may not pump to the injury of sen-
ior appropriators. Such action does not constitute a regulatory taking."

Id. at 1137.

Southern Ute Indian Tribe v. King Consolidated Ditch Company

"In this appeal from a judgment of the District Court for Water Division
No. 7, the Southern Ute Tribe ('the Tribe') seeks to set aside the judgment on
three grounds: (1) this case involves a declaratory judgment action requiring
personal service on the Tribe and other affected parties pursuant to C.R.C.P.
19 and 4, and publication of resume notice pursuant to section 37-92-
302(3)(a), C.R.S. (2010) was insufficient; (2) if the applicants ('the Ditch Com-
panies') properly filed this case as an application for a determination of a water
right under section 37-92-302(1)(a), the lack of verification of the application
when it was filed prevented the court from proceeding; and (3) the water court
abused its discretion by denying the Tribe's motion to intervene pursuant to
section 37-92-304(3) and in disallowing its late-filed statement of opposition.

The Ditch Companies filed an application in this case for a water court
determination that two previously adjudicated decrees included priorities for
year-round stockwatering and domestic uses incidental to the appropriation
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and use of water for agricultural purposes, including wintertime use. Resume
notice and newspaper publication occurred. One of the Ditch Companies
belatedly verified the application. The Tribe did not file a statement of opposi-
tion to the application within the time period specified by section 37-92-
302(1)(b) and (c). No statements of opposition were filed by any other party.
The water court considered and denied the Tribe's motion to intervene and
disallowed its untimely statement of opposition. The water court then pro-
ceeded to consider the case and entered its written judgment that the previous-
ly adjudicated decrees had awarded the Ditch Companies priority dates for
year-round stockwatering and domestic uses incidental to the appropriation
and use of water for agricultural purposes, including wintertime use.

We hold that the application in this case is for a determination of a water
right under section 37-92-302(1)(a) and the water court properly proceeded in
compliance with the resume notice procedures of section 37-92-302(3); the
belated verification of the application related back to the original application;
and the water court did not abuse its discretion in denying the Tribe's motion
to intervene and disallowing its untimely filed statement of opposition.

Southern Ute Indian Tribe v. King Consolidated Ditch Company, 250
P.3d 1226, 1229-30 (Colo. 2011).

. .. In the case before us, the water clerk published notice of the consoli-
dated application in Water Division No. 7's monthly-resume within the local
newspaper, as provided by the 1969 Act. The monthly resume also appeared
on the water court's. web page at
www.courts.state.co.us/courts/water/index.cfm.

As a result, the Southern Ute Tribe and all other water users on the
stream received the requisite legal notice. The Tribe argued to the water court
and now to us that it was also entitled to personal service under C.R.C.P. 4
and 19 in lieu of or in addition to resume notice. The Tribe is not entitled to
personal service, nor must personal service.be effectuated on any or all other
water users on the stream who may be affected by the water court's determina-
tion of the Ditch Companies' water rights.

The General Assembly enacted the resume notice and newspaper publica-
tion procedure to serve the dual purpose of providing due process notice to all
users of water rights on the stream, so they could decide whether to participate
in the water court proceedings through filing a timely statement of opposition,
and, whether or not they do so, bind them to the results of the adjudication.

Id. at 1236.
. .The 1969 Act does not require that every application for determination

of a water right must result in assignment of a new priority date. An applicant
who holds a prior adjudicated decree may file an application with the water
court for review and determination of the scope and content of the prior de-
cree. This is consistent with the General Assembly's overarching purpose that
the Act be construed and administered consistent with the doctrine of prior
appropriation."

Id. at 1237.
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Upper Yampa Water Conservancy District v. Wolfe

"In 2006, the Upper Yampa Water Conservancy District (the 'District')
filed an application for absolute water rights, based on their conditional water
rights on Four Counties Ditch Number 3 ('Four Counties Rights'). The State
Engineer and Division Engineer, Water Division 6 (the 'Engineers') opposed
the application and moved for summary judgment. The water court denied the
Engineers' motion, but ruled as a matter of law that in order to perfect a condi-
tional water storage right, the District must show 'actual' beneficial use of a
specific amount of water. The water court additionally held that the District
must show that it diverted and put to beneficial use water in excess of its exist-
ing absolute decrees.

The District acknowledged that it could not show that it had, at the time of
its application, diverted in excess of its existing decrees at the alternate point of
diversion. The water court subsequently granted the Engineers' motion for
summary judgment and denied the District's application.

The District now appeals, and we affirm. We hold that in order to perfect
a conditional water right that allows storage, an applicant must show actual
storage and actual beneficial use of a specific amount of water. The applicant
must also show that it in fact appropriated water in excess of its existing abso-
lute decrees allowing for storage; in other words, it must show that it has ex-
hausted its absolute rights before its conditional rights can be perfected.

Upper Yampa Water Conservancy District v. Wolfe, 255 P.3d 1 L08, 1109
(Colo. 2011).

... The District urges that the requirement of showing actual beneficial
use of a storage right will undermine the very character and purpose of Colo-
rado's large network of reservoirs. According to the District, such a require-
ment will cause water courts to cancel conditional water rights given that, once
a reservoir is constructed and water stored, a water supplier can do nothing
more to show diligence. However, in order to show diligence, an applicant
need only show that is has been diligent in developing its water resource for a
specific beneficial need.

Section 37-92-301(4)(a)(1) dictates that every six years, a holder of condi-
tional water rights 'shall file an application for a finding of reasonable dili-
gence, or said conditional water right shall be considered abandoned.' There is
no exception for storage facilities, and the District has provided no support for
its assertion that the reasonable diligence requirement is overly onerous on
storage facilities. Instead, if this Court followed the District's rationale on this
issue, storage facilities would have an incentive to hoard water in advance of
receiving absolute decrees-contrary to the anti-speculation doctrine. Accord-
ingly, the District is not exempt from the continuing reasonable diligence re-
quirements that apply to all holders of conditional water rights.

Id. at 1112.
... Significantly, when given an opportunity by the water court to provide

quantifiable evidence of its beneficial use, the District was unable to provide
such evidence-neither its prior stated uses nor any other, recognizable benefi-
cial uses. Instead, the District opted to rely on the argument that mere storage
should qualify as beneficial use. Therefore, the water court properly found
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that die District failed to submit the required quantifiable evidence of its actual
beneficial uses prior to an absolute decree."

Id. at 1113.

Burlington Ditch Reservoir and Land Company v. Metro Wastewater Recla-
mation District

"Based upon the record in this change of water rights proceeding, we up-
hold the findings of fact, conclusions of law, judgment and decree of the water
court, including these: in order to prevent an unlawful enlargement of the Bur-
lington and FRICO water rights, the Companies' 1885 Burlington direct flow
water right is limited to 200 cfs historically diverted and used for irrigation
above Barr Like; the 1885 Burlington storage water right is limited to annual
average reservoir releases of 5,456 acre-feet historically used on lands under
the Hudson and Burlington Extension laterals as they existed in 1909; seepage
gains into the Beebe Canal, as well as water collected through the Barr Lake
toe drains, cannot be counted towards the Companies' historical consumptive
use under the 1885 Burlington and 1908 and 1909 FRICO water rights; histor-
ical releases from Barr Lake rather than operation of the "one-fill rule" consti-
tute the proper measure of Companies' storage rights in this change of water
rights proceeding; the water court's system-wide analysis of historical consump-
tive use is not barred by claim or issue preclusion due to the orders and de-
crees issued in -Cases Nos. 54658 and 87CW107; the Metro Pumps are a
heretofore undecreed point of diversion for which prior diversions cannot be
given credit in calculating historical consumptive use; the Globeville Project is
also a previously undecreed point of diversion, subject to the water court's
imposition of terms and conditions to prevent injury to other water right hold-
ers; the water court's judgment and decree do not exceed the scope of its ju-
risdiction; and the decree contains appropriate conditions to prevent injury to
other water rights resulting from the change of water rights.

Burlington Ditch Reservoir and Land Company v. Metro Wastewater
Reclamation District, 256 P.3d 645, 653 (Colo. 2011).

.. . The lUnited Water and Sanitation District-East Cherry Creek Valley
Water and Sanitation District] United-ECCV Water Supply Project ("pro-
ject") is a multi-million dollar effort to provide a renewable source of water to
replace the Denver Basin nontributary groundwater upon which ECCV has
previously relied for use in its service area. ECCV serves about 50,000 cus-
tomers in the southeastern Denver metropolitan area within Arapahoe Coun-
ty. Current demand for water in ECCVs service area is about 9,000 acre-feet
per year, but ECCV projects that, within the next twenty years, it will serve
70,000 customers with an annual water demand of 14,000 acre-feet. In 2003,
ECCV entered into an agreement with FRICO [Farmers Reservoir Irrigation
Company] and United to implement the project. Water supplies contemplat-
ed as part of the project include shares diverted from the South Platte River
under the 1885 Burlington water rights and the 1908 and 1909 FRICO water
rights for beneficial use on farms located north of Denver and Arapahoe
Counties.

Id. at 654.
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. . . Change proceedings scrutinize proposed alterations to, existing de-
creed rights that may injure other decreed water rights. The calculation of con-
sumptive use credits allowed through a change proceeding does not include
water from an undecreed enlargement, even if there has been a long period of
enlarged usage. The law's prohibition against undecreed enlargements protects
flows upon which other appropriators rely in order of their decreed priorities.
Water native to the strearn system is limited to one use in that system and re-
turn flows belong to the stream system as part of the public's resource, subject
to appropriation and administration.

The 'one-fill rule' of Colorado water law serves to prevent injury to other
appropriators by prohibiting a reservoir from making more than one fill annu-
ally based on its adjudicated priority.

Id. at 662-63.
. .. Storage itself is not a beneficial use; the subsequent use of stored wa-

ter, such as irrigation of lands, is the beneficial use for which water is stored. In
a change of water rights proceeding, the actual beneficial use made of the
stored water must be ascertained and assigned its proper consumptive use
credit per share in the ditch or reservoir company.

Id. at 663.
... Applying water to additional acreage, resulting in increased consump-

tive use above that perfected under the decreed appropriation, is unlawful.
The water court found the Burlington 1885 direct flow right was not appropri-
ated for use below Barr Lake. Instead, the evidence demonstrated that the
12,000 acres between the headgate of the Burlington Canal and Barr Lake
were the lands to be served by the 350 cfs direct flow right specified in the
1893 decree. The water court found that the structures the Burlington Con-
pany built could divert only 200 cfs before FRICO's involvement in 1909.
Taking into account the vague reference to additional lands susceptible of irri-
gation below Barr and Oasis reservoirs, evidence in the record supports the
water court's conclusion that the Burlington 1885 direct flow right historical
consumptive use credit must be detennined by use on lands irrigated above
Barr Lake and the 1885 storage right credit by use on lands irrigated below
Barr Lake prior to FRICO's enlargement of the system.

FRICO unlawfully enlarged its use of the 1885 Burlington priorities. Ap-
pellants argue that no unlawful enlargement of the Burlington rights occurred
because the decree in Case No. 11200 contains no limitation prohibiting the
use of its direct flow right on lands below Barr Lake. To the contrary, the con-
tract FRICO entered into with Burlington in 1909 supports the conclusion that
an undecreed enlargement occurred. Burlington sold its 'excess' rights to
FRICO, not any part of the water it had put to beneficial use.

The water court found that following the 1909 agreement with Burlington,
FRICO constructed 140 miles of outlet laterals below Barr Lake (the Speer
and Neres laterals and the Beebe Canal). These canals enabled the Burlington
and FRICO companies to deliver direct flow water diverted through Barr
Lake to irrigate substantially more acreage than appropriated for irrigation

under the 1885 Burlington priority. What Burlington purported to sell to
FRICO were diversions Burlington did not need nor put to beneficial use on

the 12,000 acres irrigated under the 1885 direct flow priority above Barr Lake.
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But this 'excess water' belongs to the public under Colorado water law, subject
to appropriation and use in order of decreed priority; any purported convey-
ance of water the appropriator does not 'need' or has not put to beneficial use
flags an illegal enlargement.

We affirm the water court's findings of fact and its conclusions of law. A
diversion flow rate specified in a decree is neither the measure of a matured
water right, nor conclusive evidence of the appropriator's need for which the
appropriation was originally made. Nor can diversions made at an undecreed
point of diversion be credited in the calculation of historical consumptive use
in fashioning a change of water rights decree."

Id. at 664-65.

Centennial Water and Sanitation District v. City and County of Broomfield

"The City and County of Broomfield ('Broomfield') filed an application
for conditional appropriative rights of exchange in the district court for Water
Division No. 1 for two claimed exchange reaches on the South Platte River
and Big Dry Creek, a tributary of the South Platte River. The conditional ap-
propriative rights of exchange included claims to seventeen sources of substi-
tute water supply: nine that Broomfield owns or controls and eight that
Broomfield admittedly does not own or control. Centennial Water and Sanita-
tion District ('Centennial') and the City of Boulder ('Boulder') (together 'Op-
posers'), among others, filed Statements of Opposition.

Before the water court, Opposers argued that Broomfield's Application
for conditional appropriative rights of exchange should be treated as a pro-
posed augmentation plan, rather than as an application for a conditional water
right, and that therefore Broomfield would have to own or control each pro-
posed substitute source of water supply. The water court disagreed, and in-
stead treated Broomfield's Application as an application for a conditional wa-
ter right subject to the first step requirement and the can and will test.

Applying those doctrines as they have developed in the context of gov-
ernment entities to each proposed substitute source, the water court found that
Broomfield had met its burden with regard to the nine sources of substitute
supply that it did own or control; with regard to the proposed sources that it
admittedly did not own or control, the court found that Broomfield had met
its burden as to two substitute sources, and had failed to meet its burden for
the remaining six. Accordingly, the water court decreed Broomfield's condi-
tional appropriative rights of exchange based on the nine sources of substitute
supply that it does own or control, and the two sources of substitute supply it
does not own or control but has demonstrated a first step to acquiring and can
and will acquire.

Centennial Water and Sanitation District v. City and County of Broom-
field, 256 P.3d 677, 680 (Colo. 2011).

.. . We now affirm the water court. We hold that an application for a
conditional appropriative right of exchange should be treated as an application
for a conditional water right, rather than as a proposed augmentation plan. As
an application for a conditional water right, Broomfield's Application for con-
ditional appropriative rights of exchange is subject to the can and will test and
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the first step requirement as those doctrines have been developed in the con-
text of government entities. Accordingly, Broomfield need not own or control
all sources of substitute water supply at the time the decree is entered, but it
must demonstrate that it has taken the first step to acquiring and can and will
acquire the proposed sources of substitute supply. We also hold that this anal-
ysis is to be applied source-by-source, and find that the water court properly
concluded that Broomfield had met its burden with regard to two of the eight
proposed sources of substitute supply that it did not own or control. We there-
fore affirm the water court's decree of conditional appropriative rights of ex-
change based on the nine sources Broomfield owns or controls and two of the
eight proposed sources that it does not own or control."

Id. at 680-81.

Cherokee Metropolitan District v. Meridian Service Metropolitan District

"In 2003, Cherokee and Meridian entered into an intergovernmental
agreement ("IGA") to build a new wastewater treatment facility. According to
the IGA, wastewater from both Cherokee and Meridian would be treated at
the facility, and the return flows would go back into the UBS basin [Upper
Black Squirrel Designated Groundwater Basin]. In 2008, pursuant to the IGA,
Cherokee and Meridian jointly applied for a replacement plan with the Colo-
rado Ground Water Commission to obtain replacement credit for the return
flows from the wastewater treatment facility into the UBS basin, under Case
No. 08GW71. This replacement credit would allow Cherokee to divert addi-
tional water from the UBS basin in exchange for the return flows. The IGA
allocates a portion of this additional water to Meridian.

Cherokee Metropolitan District v. Meridian Service Metropolitan District,
266 P.3d 401, 403 (Colo. 2011).

... Here, Meridian claims an interest relating to the property or transac-
tion that is the subject of the declaratory judgment action, namely, its interest
in ensuring that its claimed rights to reuse the return flows from the planned
wastewater treatment facility are not precluded by the water court's interpreta-
tion of the 1999 Stipulation between Cherokee and UBS. Specifically, Meridi-
an claims a vested right, in addition to its contractual rights under the IGA, to
reuse the return flows from the first use of its Denver Basin water. The water
treatment plant is a joint project between Meridian and Cherokee. Meridian
asserts that, in consideration for its contributions to the treatment plant, the
IGA allocates to Meridian a share of any additional water diverted from the
UBS Basin under the Replacement Plan, the share to be determined by the
amount of water Meridian sends into the wastewater treatment plant. Meridian
also claims a vested right to reuse the return flows from the first use of its
Denver Basin water, and that it must intervene to protect that interest. In
short, Meridian claims an interest in ensuring that its rights to reuse the return
flows from the wastewater treatment plant, via a share of the additional water
diverted from the UBS basin under the Replacement Plan, are not precluded
by the water court's interpretation of the Stipulation between Cherokee and
UBS.

Id. at 405.
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. . . Meridian's interest in protecting its rights to reuse the return flows
from the wastewater treatment plant is similar to, but not identical with, Cher-
okee's interests in the underlying declaratory judgment action. Like Meridian,
Cherokee presumably wants to go forward with the Replacement Plan and
does not want the water court to grant the declaratory judgment requested by
UBS. Ultimately, however, both Cherokee and Meridian have separate water
rights to protect. Thus, Cherokee and Meridian do not have the kind of rela-
tionship as to make their interests identical.

Furthermore, there are reasonable doubts about whether Cherokee will
adequately represent Meridian. Cherokee itself has stated that it does not be-
lieve it can adequately represent Meridian. Cherokee acknowledges that it
could choose to make certain concessions to UBS to settle or limit litigation
with UBS. In addition, as UBS itself contends, Cherokee and Meridian may
be involved in future litigation over the IGA. Thus, Cherokee may shape its
arguments in the declaratory judgment proceedings accordingly. Finally, reso-
lution of the declaratory judgment action could generate findings or conclu-
sions regarding the rights to the return flows from the wastewater treatment
plant. In this context, Cherokee's interests may directly conflict with Meridian.

Therefore, we hold that the third part of Rule 24(a)(2) is satisfied because
Meridian's interests are not adequately represented by Cherokee. Because all
three parts of [C.R.C.P.] Rule 24 (a)(2) have been satisfied, we hold that Me-
ridian had a right to intervene in the declaratory judgment proceedings and we
reverse the water court's order denying Meridian's Motion to Intervene."

Id at 407.

LoPresti v. Brandenburg

"This appeal addresses orders of the District Court for Water Division
No. 2 regarding the administration of water on Alvarado Creek in Custer
County. Applicants-Appellants Catherine Boyer LoPresti and Peter LoPresti
('LoPrestis') and Opposers-Appellants City of Fountain and Widefield Water
and Sanitation District ('Fountain & Widefield') claim the water court erred in
voiding a rotational no-call agreement titled the 'Beardsley Decree.' Oppos-
ers-Appellees John Brandenburg, Douglas and Nancy Brandon, Dilley Family
Trust, James D. Hood, Ronald Keyston, Arlie Riggs, Schneider Enterprises,
Inc., Dr. Charles Schneider, and Mund Shaikly (collectively 'Brandenburg')
argue that the Beardsley Decree was an improperly noticed change in water
rights, and as such the water court correctly declared it void.

We now hold that the Beardsley Decree is a valid rotational no-call
agreement because, by its plain language, it does not sanction a change in wa-
ter rights. Accordingly, we reverse the judgment of the water court.

LoPresti v. Brandenburg, 267 P.3d 1211, 1212 (Colo. 2012).
. . . The Decree's terms therefore do not permit the LoPrestis to divert all

of the available water in the stream system down Alvarado Creek or the North
Fork to 'any point or points.' Instead, under the Decree, the LoPrestis can
only call for a diversion down Alvarado Creek or the North Fork to deliver
water to satisfy their ditches in priority. This call is limited to the maximum
amount decreed, "severally and respectively,' to each individual ditch pursuant
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to the 1896 adjudication. Because the Legard No. 5 is on a different channel
than the Legard Nos. I1 and 12, the 'point or points' language enabled the
LoPrestis to choose which ditch or ditches to serve when the stream system's
flow was inadequate to fully supply all of the ditches in priority. Thus, the wa-
ter court erred by concluding that the Decree 'constitutes judicial sanction of
Beardsley and Bates switching water back and forth between streams to meet
their own needs, with the consequent changes in points of diversion from
those specified in their respective decrees.'

Id. at 1217.
... As previously discussed, the Decree is a settlement agreement that ro-

tates the ability to call for water between senior rights holders on a heavily
over-appropriated stream system. This arrangement allows the available water
supply to be shared between those water rights holders in priority, and often
enables delivery at a higher flow rate to those who are receiving water at the
time. It neither changes a junior right holder's priority on the stream system,
nor does it penmit diversion of more water than is decreed to a point of diver-
sion. The Decree also does not permit the use of diverted water on un-
decreed land. Rather, the Decree's language is in line with our decisions that
'have repeatedly affirned the ability of a holder of a senior right to enter into a
no-call agreement with the holder of a junior right."'

Id. at 1217-18.

San Antonio, Los Pinos and Conejos River Acequia Preservation Association
v. Special Improvement District No. 1 of the Rio Grande Water Conservation
District

"This appeal is from a judgment and decree of the District Court for Wa-
ter Division 3 ('water court') and the Alamosa County District Court in two
consolidated cases tried before Judge John Kuenhold, Chief Judge and Water
Judge ('trial court'). In combination, these two cases involve an amended plan
for water management ('Plan') adopted by Special Improvement District No. 1
of the Rio Grande Water Conservation District ('Subdistrict').

The Plan as decreed is the product of an iterative public process of adop-
tion, review, revision, and approval by the Rio Grande Water Conservation
District ('District"), the Subdistrict, the State Engineer and the trial court. The
District and any of its subdistricts are political subdivisions of the state created
by statute to carry out water planning and management functions within the
San Luis Valley.

Section 37-48-101, C.R.S. (2011), the legislative declaration to the Rio
Grande Water Conservation District Act, states its purpose, in part, to be

the conservation of the water of the Rio Grande and its tributaries for
beneficial use and the construction of reservoirs, ditches, and works for ... the
growth and development of the entire area and the welfare of all its inhabitants
and ... to safeguard for Colorado all waters to which the state of Colorado is
equitably entitled.

The Subdistrict's Plan implements both longstanding statutory provisions
for management of the ground and surface water resources of the Rio Grande
Basin within Colorado's San Luis Valley, such as sections 37-48-108, -123 and
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-126 of Rio Grande Water Conservation District Act, and statutes enacted in
the first decade of the twenty-first century, in particular section 37-92-501 (4)
of the Water Right Determination and Administration Act. These and ancil-
lary statutory provisions introduce into Colorado water law a basin-specific
mechanism for optimizing the conjunctive use of tributary groundwater and
surface water within Water Division No. 3, the use of which is subject to the
Rio Grande Compact under section 37-66-101. As summarized in section 37-
92-501(4), the General Assembly's purpose is to maintain a 'sustainable water
supply' in the confined and unconfined aquifers underlying the San Luis Val-
ley, while permitting 'the continued use of underground water consistent with
preventing material injury to senior surface water rights' and consistent with
the state's obligations under the Rio Grande Compact. Subdistrict No. I's Plan
may be the predecessor to like plans which, in conjunction with State Engineer
rules, will comprise a comprehensive water management framework for Water
Division No. 3.

San Antonio, Los Pinos and Conejos River Acequia Preservation Associa-
tion v. Special Improvement District No. 1 of the Rio Grande Water Conser-
vation District, 270 P.3d 927, 931 (Colo. 2011).

.. . The trial court delved deeply into the amended Plan's ability to ad-
dress injury to senior surface rights. The crucial calculations in the plan are the
[Rio Grande Decision Support System] RGDSS-dependent projections of
lagged impacts to surface streams from Subdistrict groundwater pumping. The
trial court held that, although the RGDSS model has inherent limitations in
determining stream impacts caused by groundwater pumping, the most updat-
ed version-the RGDSS groundwater model Phase 5 and response functions
developed in connection thereivth-constitutes the best available tool to de-
termine the timing, amount, and location of depletions to surface streams
from Subdistrict well pumping. The court found that using RGDSS to calcu-
late the Subdistrict's net groundwater consumption accurately and reasonably
calculates the out-of-priority diversions by Subdistrict wells that may cause
material injury to surface rights and must be replaced.

The court found and ruled that the amended Plan, in order to meet the
requirements of section 37-92-501(4)(a) and (b), must be accompanied by
decree conditions that primarily address the replacement of injurious stream
depletions resulting from ongoing and past Subdistrict well pumping that will
have future impact.

Construing the statutory criteria for subdistrict water management plans in
Water Division No. 3, the court determined that it need not make the thresh-
old no-injury finding contained in the augmentation plan statutes. Instead, the
court found, the General Assembly intended that an approved, decreed, and
implemented subdistrict plan with a ground water management component
would operate as an alternative means for protecting against injury to adjudi-
cated senior water rights. The water court retained jurisdiction to ensure the
Plan is operated, and injury is prevented, through the means of an annual re-
placement plan, in confonnity with the tens of the court's decree. The State
Engineer approved the Plan with the inclusion of the trial court's decree con-
ditions. The Subdistrict does not contest the trial court's judgment and decree
with the added conditions.
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The Objectors challenge the trial court's judgment and decree on a num-
ber of grounds. We agree with the trial court that the Plan meets the criteria of
the applicable statutory provisions governing its adoption."

Id. at 935.

Reynolds v. Cotton

"Reynolds and the owners of several other ditches diverting water from La
Jara Creek appealed directly to this court from an order of the water court
denying their claim for declaratory relief. The plaintiff-ditch owners sought a
declaration to the effect that their appropriative rights to La Jara Creek water
were not limited to water flowing into the Creek from the San Luis Valley
Drain Ditch. Without directly addressing the merits of their claim, the water
court granted summary judgment in favor of the State and Division Engineers,
and other defendants, on the grounds that substantially the same issue had
already been litigated and decided against the plaintiff-ditch owners in a prior
declaratory judgment action involving the same parties or their predecessors in
interest. More particularly, the water court concluded that all of the water
rights of the parties in La Jara Creek were not only at issue but were in fact
finally determined in the prior litigation, and therefore the plaintiff-ditch own-
ers' current claim of entitlement to non-drain native La Jara Creek water had
been implicitly resolved against them in the judgment concluding that litiga-
ton.

Because the plaintiff-ditch owners' entitlement to non-drain native La Jara
Creek water was not actually detennined in the prior litigation, either expressly
or by necessary implication, the summary judgment of the water court is re-
versed and the case is remanded for further proceedings.

Reynolds v. Cotton, 274 P.3d 540, 541-42 (Colo. 2012).
. . . Because the matter that was explicitly determined by the W-3894

judgment-the amount of water from the Drain for which the Reeds were sen-
ior to River Ranch-can be rationally understood without necessarily implying
a determination of the asserted issue-whether the plaintiff-ditch owners ap-
propriative rights in La Jara Creek were merely subordinated by the 1952 and
1960 decrees to River Ranch's rights to non-drain native water rather than
altogether extinguished-the ditch owners cannot be collaterally estopped from
litigating that issue in the current proceedings.

Because our reading of the record indicates that the plaintiff-ditch owners'
entitlement to non-drain native La Jara Creek water was not actually deter-
mined in the prior litigation, either expressly or by necessary implication, the
summary judgment of the water court is reversed and the case is remanded for
further proceedings."

Id. at 547.

In re Revised Abandonment List of Water Rights in Water Division 2

"Harrison appealed directly to this court from adverse rulings of the Wa-
ter Court for Water Division No. 2 in two separate cases. With regard to Har-
rison's Application for a Change of Water Right, the water court granted the
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Engineers' motion to dismiss at the close of Harrison's case, finding that he
was required, but failed, to establish the historic use of the right as to which he
sought a change in the point of diversion. With regard to Harrison's protest to
the inclusion of the interests he claimed in the Mexican Ditch on the Division
Engineer's decennial abandonment list, the water court granted the Engineer's
motion for abandonment, as a stipulated remedy for Harrison's failure to suc-
ceed in his change application.

Because Harrison neither proved historic use of the right for which he
sought a change nor was excepted from the requirement that he do so as a
precondition of changing its point of diversion; and because denying a change
of water right for failing to prove the historic use of the right does not amount
to an unconstitutional taking of property, the water court's dismissal of Harri-
son's application is affirmed. Because, however, Harrison did not stipulate to
an order of abandonment as the consequence of failing to succeed in his
change application, but only as the consequence of failing to timely file an
application reflecting historic use, a condition with which he complied, the
water court's order granting the Engineers' motion for abandonment is re-
versed.

In Re Revised Abandonment List of Water Rights in Water Division 2,
276 P.3d 571, 572-73 (Colo. 2012).

. . . We firmly reject the assertion that whenever the holder of a water right
would be pennitted to repair a damaged structure without applying for a
change, he must also be permitted to replace that structure with a new and
different one, at a new point of diversion, without applying for a change of
water right and establishing the historic consumptive use of the right with re-
gard to which he seeks a change.

Id. at 574.
... Nor does the denial of a change of water right for failing to prove his-

toric use unconstitutionally deprive an applicant of property without just com-
pensation, in violation of either the Fifth Amendment to the United States
Constitution or article II, section 15 of the Colorado Constitution. Although
we have characterized a water right, including the right to change its point of
diversion, as a property right, we have also made clear that the right in ques-
tion is usufructuary in nature, merely permitting the use of water within the
limitations of the prior appropriation doctrine. The right itself is created by
appropriating unappropriated water and putting it to a beneficial use. As we
have often held, an absolute decree does not represent an adjudication of the
full measure of the right but is implicitly further limited in quantity by historic
beneficial consumptive use according to the decree. Limiting a change in water
right to the extent of established historic use, therefore, does not deprive an
applicant of an existing property right but rather ensures against an enlarge-
ment of that right."

Id. at 574-75.
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Juliet Christian-Smith & Peter H. Gleick, A Twenty-First Century U.S. Water
Policy, Oxford University Press, New York (2012); 360 pp; $27.95; ISBN
978-0-19-985944-3; hardcover.

The Pacific Institute ("Institute"), a respected non-profit research organiza-
tion focused on natural resource policy, celebrated its twenty-fifth anniversary
in 2012. Coinciding with that celebration, the Institute's director, Peter Gleick,
and senior research associate, Juliet Christian-Smith published A Twenty-Fifst
Centuy US. Water Pobiy. Through a collection of eleven essays by Gleick,
Christian-Smith, and a team of Institute researchers and independent collabo-
rators, the book describes the many challenges the country faces in terms of
water use and water quality, and offers corresponding policy solutions suited
for twenty-first century needs. Specifically, the Institute's proposed "soft path"
approach to water policy works to satisfy the needs of users in the most effi-
cient way possible, abandoning the traditional "hard path" policies of the past
century that led to the environmental concerns and inequitable access issues
that the country faces today.

The authors argue, while state and local governments manage most water
issues, the federal government has a unique role in promoting high standards
of water quality and efficient practices that cater to the specific water needs of
different customers. Each essay focuses on specific issues of water use and
offers "soft path" policies that would improve sustainability in regard to each
issue. Among the numerous policies considered, the authors especially urge
the federal government to improve its data collection systems; tailor financial
incentives and subsidies toward water conservation practices; work to improve
inter-agency cooperation; and integrate environmental and climate change
concerns into each aspect of water policy.

Chapter One provides an overview of national freshwater availability and
use. It emphasizes that deficient data collections severely limit the assessment
of water availability year-to-year. The United States Geological Service recently
began preparations for a "National Water Census" to help gather information
on surface and groundwater supplies, but funding is sparse and the USGS has
repeatedly decreased its monitoring actions. Monitoring river systems and
groundwater may be challenging, but governments require adequate infor-
ination to understand the threats of over-allocation, pollution, and climate
change.

Chapter Two delves into the legal context of water management, focusing
especially on federal agency regulation and laws affecting national water use.
On the national scale, water policy originates from over thirty federal agencies,
including the Anny Corps of Engineers, Environmental Protection Agency,
USGS, and Fish and Wildlife Service. Few of these agencies, however, have a
stated mission relating to water. Additionally, allocation of federal funding
among these agencies dilutes the power of each to implement its water pro-
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grams. In terms of federal law relating to water, the authors emphasize the
accomplishments of the Clean Water Act ("CWA") and the Safe Drinking
Water Act ("SDWA") in improving the quality of drinking water and reducing
pollution in ecosystems. At the same time, litigation and deficient appropria-
tion continue to limit the enforcement of these laws both geographically and
jurisdictionally. Finally, the authors highlight the Chesapeake Bay Commission
as one example of federal leadership creating an interstate program that, while
voluntary, led to significant improvements in the Chesapeake ecosystem. The
authors are clear that water policy should not be wholly nationalized, but em-
phasize that federal policies-like reinstating River Basin Commissions or en-
couraging interstate agreements on shared resources like the Ogallala Aqui-
fer-possess the potential to greatly improve water use management.

Chapter Three focuses on water and environmental justice. Despite strin-
gent national water quality laws, the authors argue that enforcement is incon-
sistent and leads to inequitable access to clean and safe water. Decades-long
agricultural pollution in California's San Joaquin Valley is just one example of
subpar enforcement in a predominantly low-income area. The authors explain
that most violations of CWA standards come from small-scale systems, often
in rural areas, and that CWA violations also disproportionately affect low-
income communities of color. Enforcement of water quality standards is less
cost-efficient on small-scale systems, but the authors believe that protection of
low-income communities is essential to environmental justice.

Chapter Four gives a brief overview of the unique water management chal-
lenges Native American tribes face. Most importantly, legislation does not
typically define tribal rights to water; litigation does. This non-legislative
framework can be both a blessing and a curse. In Winters v. United States, the
Supreme Court recognized a reserved water right for tribes. But tribes still face
obstacles to administering their water rights and regulating water quality on
reservation land. The EPA's "treated as states" ("TAS") program works to
expand tribal governance over environmental protection, but only about ten
percent of all tribes have achieved TAS status. Because most tribal governance
relating to water is non-legislative, incoherent policies continue to pose chal-
lenges to tribes in determining their rights and their ability to enforce water
quality.

Chapter Five describes successes in improving water quality across the
country, but also the need for new solutions to new challenges. The CWA and
SDWA have contributed to a noticeable improvement in water quality nation-
ally, but their application has been inconsistent and requires updating.
Knowledge of new contaminants has improved, but integrating those new con-
taminants into the enforcement framework has been incomplete because of
deficient funding to research their effects. The CWA and SDWA have signifi-
cantly reduced point-source pollution, such as industrial and agricultural dis-
charge. However, the statutes have had limited success with regard to non-
point-source pollutants, including agricultural and urban runoff, which account
for the majority of water pollution today. Some of these sources may be diffi-
cult to reduce, but the authors suggest the EPA should require states to submit
management plans on nonpoint-source pollution, including plans to use po-
rous surfaces and other green infrastructure to mitigate pollution.
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Chapter Six highlights the need to protect freshwater ecosystems. Fish
kills, river fires, and other environmental issues continue to decrease in fre-
quency under the CWA, the Wild and Scenic Rivers Act, and the Endangered
Species Act. However, twentieth century policies continue to hamper efforts to
improve ecosystems in the twenty-first century. Utilizing the "soft path" ap-
proach, the authors suggest a number of policies for the federal government to
adopt. For example, they suggest removing unsafe and aging dam systems to
improve the water quality and ecological quality on many river systems. Addi-
tionally, they argue that existing dams can better mimic hydrological conditions
with improved data collection and additional USGS river gauges. Moreover,
the authors point out that economic tools can also help to restore ecosystems
by encouraging instream flows. The Bureau of Reclamation provides water to
one in five farmers in the West, providing an indirect subsidy that keeps water
prices artificially low. With sounder water pricing policies, the authors contend
the federal government can encourage conservation and increase the market
for instream flows.

Chapter Seven outlines the traditional approach to municipal water,
through which large infrastructure projects encouraged consolidation into cen-
tralized systems, making upgrades and administration more efficient through
economies of scale. But with this approach came environmental issues and
potentially inefficient uses of water. As the authors argue, simply supplying
potable water to the public overlooks the nature of public demand and rules
out the possibility of new supply-side options lowering costs and increasing
conservation. States like Florida, Texas, and Arizona, for example, have begun
to implement programs that reuse non-potable water for watering, thereby
lessening withdrawals. By increasing State Revolving Funds, the authors argue,
the federal government can provide low-interest loans for states and municipal-
ities to supplement customer revenue and allow for more water and
wastewater system improvements.

Chapter Eight focuses on the largest national use of water-agriculture-
and suggests a number of conservation practices that industry can implement
to both cut costs and better prepare for increasing impacts of climate change.
The authors recognize the immense federal support the Bureau of Reclama-
tion, the Farm Bill, and agricultural subsidies provide to farmers, but argue
that these supports discourage conservation by incentivizing growth of water-
intensive crops like corn, soy, and wheat. As an alternative, the authors suggest
Revolving Loan Programs to realign these financial incentives by assisting in
conservation projects that have high initial costs but create much less water-
intensive systems and crop growth. The authors suggest many farmers would
stand to benefit from more efficient irrigation systems as well. By educating the
public on the risks of climate change and increased variability of growing sea-
sons, the authors argue farmers can adapt their practices to prepare for
droughts and diminishing groundwater resources.

Chapter Nine discusses water use in the energy sector, where use is in-
creasing rapidly but knowledge and data are severely lacking. Because of a lack
of coordination between energy and water regulation, energy production prac-
tices are inefficient. Once-through cooling systems, subsidies for water-
intensive biofuel development, and groundwater use in oil and gas production
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are all practices federal policy does not work to mitigate. By reallocating re-
newable energy subsidies and providing a financial incentive to use recycled
water, the federal government can encourage efficient water use. Conserving
water, the authors point out, saves energy, which in turn saves more water. If
energy companies recognize these benefits, they can conserve water and save
on production costs all at once.

Chapter Ten discusses an issue relatively new to water policy: climate
change. Climate change will have a tremendous effect on water use and water
quality, because it fundamentally alters the hydrological cycle. This affects re-
charge rates of groundwater, shifts growing seasons for farmers, and threatens
ecosystems and animals like salmon that can only survive in specific water
temperatures. To better understand and tackle these issues, the authors sup-
port appropriations for the National Climate Service that President Obama
ordered in 2010 as an extension of the National Oceanic and Atmospheric
Administration. Through the efforts of NOAA, as well as other departments
like Interior and EPA, data collection can improve allowing every sector to
adapt to the threats of climate change. Many of these changes are "no-regret"
options and will benefit users whether they are undertaken in response to cli-
mate change or otherwise.

Chapter Eleven evaluates the United States' role in international water is-
sues, both in relation to shared water resources with Mexico and Canada, and
to water poverty and development efforts across the globe. Gleick predicts that
increased water scarcity will be a common flashpoint in future diplomatic con-
flicts. Thus, in light of the United Nations' declaration of a "human right to
water," he argues the United States government should work to encourage
water compacts around the globe creating a framework for dispute resolution
on shared water resources. Funding for development programs, especially
through USAID and the recently passed "Senator Paul Simon Water For the
Poor Act," can improve the effectiveness of American investment and prevent
water from becoming a weapon of war.

A Twenty-First Century US. Water Policyis a truly comprehensive survey
of current national water policy. Persistent throughout the book is a critique of
the country's capacity for data collection. The authors used what quantitative
data is currently available to craft their "soft path" recommendations, but are
clear that improving water monitoring is the cornerstone to informed policy-
making. Notwithstanding the quantitative approach, including a number of
graphs and statistical tables, the book serves as an accessible source for non-
technical readers interested in the many challenges to United States water pol-
icy.

Davis Wert

Stephen Grace, Dam Nation, Globe Pequot Press, Guilford (2012); 333 pp;
$24.95; ISBN 9780762770656; hardcover.

[DIans rise like monuments in the deserts of the West. They are Ameri-
ca's cathedrals, its castles, its pyramids. The immensity and gorgeous sym-
metry of these monoliths will stun future worlds looking back on ours. We
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were worshippers of wetness in a dry land, penitents before the meager flow of
water in a world of sun-blasted stone and drifting dunes of sand.

Stephen Grace's Darn Nation traces the historic development of water use
in the American West and examines its legacy in light of the West's modern
framework. Written as a richly descriptive narrative, the book follows the
unique trajectory of Western water law and the philosophies and political
movements which underpin it. From the days of the earliest European explor-
ers, through the construction of colossal dams, to the ever-scarcer water re-
sources of the modern world, Grace weaves an intricate tale of competing in-
terests fighting over an essential resource-water.

Grace organizes Dan Nation into twelve chapters; the first six chapters lay
out the history of Western water use and the final six chapters contemplate
modern issues, organized by theme. Through a series of illustrative stories and
events, Darn Nation provides a broad look at overall trends woven through the
history of the West. Grace intends to engage his audience in the realities and
rationales of the West's intricate, and often seemingly illogical, water law sys-
tei.

Early chapters of Dan Nation explore the storied history of early water
use in the West. Grace defines the arid West as beginning west of the 100th
meridian. This area of the country receives less than twenty inches of rain per
year. Grace relays stories of the very first European explorations of the West,
including the expeditions of de Escalante and Dominguez in 1776, Lewis and
Clark in 1803, and Zebulon Pike in 1806. Early explorers of the West brought
back stories of their hardships in the "Great American Desert" to those in the
East. However, this mindset did not last; it instead transitioned into a great
migration to settle the West. The federal government and promoters prom-
ised riches and land, using the allure of Manifest Destiny to attract growing
numbers of pioneers ready to move west.

Gold miners flocked to the West using water intensive mining process that
helped lead to the appropriation system of water use, a system in which "first
in time, first in right" reigns supreme. Furthennore, through the Homestead
Act of 1862, the federal government promised families 160 acres for farming
and that "rain follows the plow." Grace points out the shortsightedness of the
federal government at this time. The federal government did not give land
away based on geographical realities, but rather used a two-dimensional grid
system developed in Eastern states. This method caused farms and towns to
locate in areas far away from water sources, and led to the constant need for
irrigation projects.

As more people settled the West, the federal government, through the
Bureau of Reclamation, began to take an important role in developing the
intricate water supply system. Grace suggests Reclamation's ambitious water
projects reflected a belief that Americans had the capacity and imperative to
control nature through technological achievement. The great dams of this era
held back amounts of water so heavy that the weight actually sped the Earth's
rotation and shifted the planet's axis. Grace describes the flurry of politicians
clambering to bring federal water projects to their districts, often rushing into
projects without adequate investigation of their long-tenn economic and envi-
roniental impacts.
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For example, the Hoover Dam, built during the Great Depression, pro-
vided jobs and a point of national pride during a time of crisis. However, Rec-
lamation built the Hoover Dam and many other projects based on the premise
that they would increase the overall economic productivity of the West. Rec-
lamation's projects often went over-budget; a 1955 report cited ninety projects
costing twice their original estimates. Indeed, Reclamation spent four times
more than expected on the Missouri Basin Project and the Colorado-Big
Thompson Project. Reclamation's Director, Floyd Dominy, later lamented the
financial burdens, "half our projects were insolvent." Furthermore, dams usu-
ally benefited only a few large agricultural or industrial companies and provid-
ed cities with water to expand in areas far away from natural water sources.

In one of the most memorable stories of Dam Nation, Grace delves into
the history of the Glen Canyon Dam on the Colorado River. The mid-century
construction of this dam illustrates Reclamation's aggressiveness in building
new dams and highlights an increasingly active Sierra Club. Glen Canyon was a
remote, but stunningly beautiful canyon that contained vast archeological value
in the stone ruins of the Anasazi, also called Ancestral Puebloans. Floyd
Dominy, the larger-than-life Reclamation Commissioner, pushed hard for
authorization to build the Glen Canyon Dam as part of his continuing quest to
build engineering marvels that could control nature. During the preparations
to build Glen Canyon Dam, Sierra Club Director, David Brower, fought and
won a battle to stop Reclamation from building a dam at Echo Park that, if
built, would have flooded Dinosaur National Monument. In return, the Sierra
Club agreed not to oppose the Glen Canyon Dam, which the public knew very
little about. Brower later publically regretted this decision when the huge dam
submerged important archeological sites, as well as the natural beauty of the
canyon, under the newly formed Lake Powell. -

Dominy succeeded in building one of the last big dams in the West, hold-
ing eight trillion gallons of water behind its enormous girth. The Sierra Club,
under Brower's leadership, published The Place No One Knew, showing the
public photographs of a Glen Canyon now submerged. Reclamation respond-
ed with its own publication, TheJewel ofthe Colorado, to honor the engineer-
ing triumph of man over nature. In the end, Grace argues the Glen Canyon
Dam resulted in little economic benefit, because it is too far from population
centers to use for water supply and the area's high elevation restricts the grow-
ing season. Furthermore, Lake Powell does not efficiently store water for the
Colorado River because of large losses of water due to evaporation. The Glen
Canyon Dam signaled an end to public acceptance of large water projects.

Dam Nation also examines problems inherent in the current Western wa-
ter system that pollute Western water supplies. Dams prevent rivers, like the
Colorado River, from rushing at a speed strong enough to carry silt out to the
oceans. Instead, silt now piles behind dams, trapping chemicals, such as mer-
cury and selenium, in the water supply. In addition, water runoff and seepage
from mining, agriculture, and industrial plants poison rivers and aquifers with
numerous chemicals. Such toxins are difficult to remove and often remain
undetected.

Along with the many other examples of water pollution, Grace discusses
the effects of mining at Montana's Spirit Mountain to illustrate the negative
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impact of mining methods. Local Native American tribes, the Assiniboine and
Gros Ventre, regard Spirit Mountain as a sacred site, but the federal govern-
ment took the land through a treaty. The Pegasus Gold Company used open-
pit cyanide-leach mining methods that dismantled the mountain to remove
gold. The chemical-laden runoff from Spirit Mountain killed aquatic life and
contaminated the drinking water of the Fort Belknap Reservation with cyanide
and sulfuric acid. The Environmental Protection Agency, the State of Mon-
tana, and the tribes sued the Pegasus Gold Company for violating the Clean
Water Act and won a large settlement. The company, however, provided only
five million dollars of the settlement before declaring bankruptcy. Polluted
water from Spirit Mountain continues to flow into local communities' water
supplies, leaving Montana to clean up the pollution in perpetuity. In 1998,
Montana banned new gold mines from using cyanide-leaching techniques.

The government no longer builds large monolithic dams. Grace attributes
the country shying away from large dams to the following factors: (i) growth of
the conservation movement; (ii) publicity of many Reclamation projects' eco-
nomic inefficiency; and (iii) a lack of remaining suitable dam sites. At the same
time, the struggle to provide enough water to thirsty cities, farms, and industrial
uses continues in the midst of dwindling water supplies. Grace argues that a
belief in technological capacity to solve Western water problems remains pre-
sent in the public conscience today.

Grace closes Dam Nation by suggesting a number of policies to sustain
water supplies and quench the thirst of the West. While Grace writes of dwin-
dling water supplies, he argues that inept management forms the real water
crisis. He advocates the "soft path" of Peter Gleick: "an integrated, sustainable
approach that emphasizes conservation and efficiency and learning to live with-
in the limits of the land rather than trying to replumb it on a grand scale."
Grace maintains that there is enough available water to maintain the current
cities by keeping growth rates stable, pricing water to reflect its scarcity, and
abandoning cost-ineffective agriculture projects.

Furthermore, Grace commends the success of vigorous conservation ef-
forts, like those seen in Los Angeles and Las Vegas. Las Vegas's conservation
program concentrates on lowering outdoor water use through strict limits on
use and other requirements such as using reclaimed water for fountains. The
city charges fines for noncompliance with the regulations and rewards home-
owners for replacing their lawns with drought-resistant landscaping. Using this
incentive system, Los Vegas lowered its water consumption while still experi-
encing population growth.

Grace also recognizes the success of modern water projects that take into
account geographical realities and use sophisticated and efficient techniques.
Over the past ten years, the City of Aurora, Colorado established its own self-
funded water project, Prairie Waters. Prairie Waters uses a renewable water
loop that draws water from the nearby South Platte River. The city dumps
treated wastewater into the river and thirty-four miles downstream Prairie Wa-
ters wells draws up water through gravel for further purification. Prairie Waters
then pumps water through basins of sand and gravel and transports the water
to Aurora's reservoir for a final treatment at a high-tech plant that uses chemi-
cals and ultra-violet light. Grace applauds Prairie Waters as an example of
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efficient and sustainable use of local water that careful planning and scientific
advances promoted. Grace argues that with continued conservation efforts and
more responsible water projects, the West may be able to sustain its most im-
portant resource, water.

Grace covers an ambitious amount of material, yet manages to draw in the
reader with colorful and engaging stories that reveal a deep connection with
the subject. Due to its fast pace, the scope of the book can be jarring at times.
Nevertheless, the book provides glimpses into important historical events and
fosters a deeper understanding of how and why the West developed the water
law system it continues to struggle with today. Dam Nation is an excellent
choice for both a reader first exploring the subject of Western water use and a
more knowledgeable reader looking for a solid general background on the
subject presented in a highly engaging fornat.

Jenna Anderson

K. Hare, Buckled in the Denver Basin, Bluestack Consulting, Inc., Falcon
(2012); 310 pp; ISBN 0985892110; paperback.

The best kind of fiction teaches us things we could never have known
about ourselves, and about the world around us. The worst kind teaches noth-
ing at all. In Buckled, author K. Hare uses a murder mystery to inform the
audience about real issues concerning Colorado water; namely, that groundwa-
ter in the Denver Basin is a non-renewable resource that is drying up more
quickly than many realtors and politicians are ready to admit. While Buckled
might not be an academically impressive novel, it does have something to say
about water law in Colorado. The book presents secretive issues in local law
and politics, which could provide insight for those unfamiliar with the intricate
shortcomings of water politics in Colorado.

The novel takes place in the fictitious town of Breeze, Colorado, located
somewhere on the hot, dry eastern plains. The town, like many others in the
area, pumps its water directly from the Denver Basin. Since the town's incep-
tion, greedy land developers and corrupt politicians worked together on a lu-
crative campaign of bribery, blackmail, and public misinformation. In doing
so, they convince most of the public that suburban properties will retain their
value despite further development because, as the public has been falsely in-
formed, Breeze "doesn't have a water problem." But the truth is Breeze itself
was built on "lies of endless water," and, as the novel opens, Breeze and its
citizens are in serious trouble. The book begins with the protagonist, writer,
and activist, Aggie Boyle, stumbling across the remains of developer Randolph
"Bluster" Brown lying next to the town water pump, facedown and dead in the
mud, with his own belt buckle jammed between his eyes.

As the novel progresses, the relationship between the characters and the
intricacies of the conspiracy are untangled, until finally, Hare presents a clear
message: that the Denver Water Basin's groundwater is, in fact, a non-
renewable resource, and that failing to confront that fact head-on will only lead
to dire consequences, especially for small communities on Colorado's eastern
plains. But that is not the book's only lesson. Throughout the narrative, Hare
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provides the reader with an abundance of potential legal and political issues
penneating the fictitious city of Breeze and the state's water law. For example,
the novel boldly speaks of local politicians accepting bribes from out-of-state
land developers, but smartly adds, "If the locals can haul in this much dough,
how much do you think the Feds can grab?"

Other legal and political lessons presented by Buckled include: Fourth
and Fifth Amendment violations; Colorado's "Make My Day" law; police mis-
conduct; history of Colorado water law; Spanish land grants; riparian rights
and prior appropriation; basic property issues like the implementation of a
town's Master Plan; the media's tendency to distort facts; and basic crininal
procedure. These lessons are not taught as they would be in a textbook. In-
stead, the author weaves them into the narrative, and uses characters and plot
points to illustrate the issues, and in some instances, provide hints as to how
they may be resolved.

For instance, by the novel's conclusion, it is clear that Breeze only has two
remaining options: (i) lease its water rights from nearby ranchers; or (ii) pay
through the nose to obtain water from "one of the three metropolitan cities."
These options are all too familiar for residents of eastern Colorado. Many
Colorado communities were built on the same "lies of endless water." Option
one is unlikely to materialize, as water rights, not the land itself, are the main
source of property value in eastern Colorado. Ranchers are entirely dependent
on their water rights, and disputes sometimes lead to bloodshed, as depicted in
the novel. Option two is also impracticable for most eastern Colorado com-
munities due to the high cost of importing water. But realistically, that may be
the only available option for many communities. So what is Hare's solution?
The protagonist declares, "We need a comprehensive solution; an end to
bluegrass lawns, golf courses in every subdivision, and approving new devel-
opment when there's too little water for what's here." In short, ilare suggests
that conservation and planning will be the only solution to Colorado's water
problem.

From a literary standpoint, the novel is unremarkable. For all its attempts
to stay grounded in reality and present real issues, Buckleds characters seem
more like caricatures whose actions are too ridiculous to take seriously. No-
menclatures like "developer Bluster Brown," "councilman Tim Turtleinan,"
and "lawyer Jerry Careless" add to the comic level of absurdity, and lessen the
novel's potential as an infornative tool. Weak prose and numerous editorial
mistakes also distract the reader from otherwise valuable educational infor-
mation.

The novel attempts to address many taboo social situations-including pe-
dophilia, sexual assault, adultery, and homicide-but is only marginally success-
ful in shining a meaningful light on them. Mostly, the situations feel forced,
and the author's lack of experience writing fiction is painfully apparent in the
way Hare presents the overall story. Nevertheless, at times, the social infer-
ences are touching and the plot keeps the reader turning the pages.

Buckled is not a great book. The prose is lacking, the tiring is incon-
sistent, and the dialogue is forced and unnatural. Despite its shortcomings,
author K. Hare still has the courage to address taboo social issues, as wel as
legal and political themes not nonnally discussed in fiction. As a light-hearted
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informative tool, Buckled succeeds. Anyone who is not an expert in Colorado
water law will learn something from this book.

Chris Stevens

Daniel McCool, River Republic: The Fall and Rise of America's Rivers, Co-
lumbia University Press, New York (2012); 304 PP; $34.50; ISBN 978-
0231161305; hardcover.

Daniel McCool is the Director of the Environmental and Sustainability
Program at the University of Utah. His previous works include Native Waters:
Contemporary Indian Water Settlements and the Second Treaty Era, and
Command of the Waters: Iron Triangles, Federal Water Development, and
Indian Water. River Republic focuses on the history, transformation, and de-
struction, of the rivers of the United States. The book is divided into three
parts. Part One, "The Fall," sets the historical context of the book. Part Two,
"Dismemberment," explains what people have done and are still doing to the
rivers of the United States. And Part Three, "Resurrection," focuses on less
harmful ways to use our nation's rivers and how to implement these methods
going forward.

PART ONE: THE FALL

River Republic begins with the stories of the Matlija and Glen Canyon
Dams. These dams, the stories of their construction, and Matlija's removal
serve as a cautionary tale of what will happen to America's rivers if the U.S.
allows what McCool calls "water hubris" to cloud its judgment. According to
McCool, "water hubris" is the combined false beliefs that: (i) water develop-
ment can occur without costs or tradeoffs, (ii) humans are inherently superior
to nature, and (iii) society has a moral right to conquer rivers. McCool con-
cludes, however, that a new water ethic, a "River Republic," is slowly replacing
"water hubris." This new ethic involves treating rivers as common property-
cared for and maintained by all for future generations.

In Chapter Two, McCool details the history of the U.S Army Corps of
Engineers ("Corps") and explains the Corps' role in managing our Nation's
rivers. McCool states that the Corps, like the nation as a whole, is a work in
progress. This chapter focuses for the most part on the early failures of the
Corps, such as the environmentally disastrous Kissimmee River channelization
in Florida. Instead of being wholly critical, however, McCool details how the
Corps is correcting past mistakes through restoration processes and applauds
the cutting-edge engineering that makes such projects possible. Essentially,
McCool argues that the Corps is learning and evolving from its philosophy of
conquering rivers to a more modem, balanced approach.

In Chapter Three, McCool focuses on the period of American history in
which the Bureau of Reclamation launched massive plans for the expansion
and development of America's rivers. The chapter focuses on countless, often
ill-conceived, dam projects throughout the U.S., highlighting the key support-
ers and opponents of each. McCool focuses on "agents of change" like Jimmy
Carter, who McCool believes changed the way the Bureau of Reclamation
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functions as well as changed general perceptions of water and its role in our
everyday lives. Toward the end of the chapter, McCool makes his main point:
the democratization of rivers into a River Republic benefits everyone and bet-
ter balances extractive and sustainable water uses.

PART II: DISMEMBERMENT

Chapter Four examines corporate farning and the subsidies corporate
farms receive from the federal government. McCool states the problem with
these subsidies is that they often fund farming in desert climates. McCool ar-
gues that growing overproduced crops that consume great amounts of water in
arid regions does not make sense and depletes resources that are not naturally
found there. McCool insists, however, that he is not against agriculture (as
anyone who eats cannot be) but there needs to be a better way to consider the
costs and benefits of growing certain crops in certain areas of the country.

Chapter Five discusses in length the so-called "cash register dams"-dams
with the exclusive purpose of generating electricity for commercial sale. Like
anything else, there are mixed costs and benefits in hydroenergy. As a result,
McCool notes, disputes over dams are constant in the United States. Disputes
over destruction of fish habitat also naturally accompany controversies over
dams, especially within the State of Washington. Essentially, the chapter ar-
gues that hydropower makes sense in most places, but in others, different val-
ues trump hydropower interests.

In Chapter Six, McCool details the history of navigating rivers from the
first steamboats in the 1820s to barges of the present day McCool gives a de-
tailed description of his trip aboard the riverboat Hariet Bishop, which travels
the Ohio and upper Mississippi Rivers. Aboard, McCool obtained firsthand
experience with the economy of the two rivers and the positives and negatives
of the lock-and-dam system. In the end, McCool realizes that America's wa-
terways will always have a role in transportation and economics, but the vitality
of our rivers is also of prime importance.

Chapter Seven puts forth a critique of America's obsession with building
within flood plains. Here, McCool details how the levee and lock-and-dam
systems eliminated the flow of sediment downstream, which in turn resulted in
land loss when Hurricanes Rita and Katrina struck. McCool points out that
floods are natural occurrences that cannot be controlled. Building levees does
not mitigate the flooding; levees simply redirect the flood somewhere else.
McCool argues that levees simply lure people into vulnerable areas with a false
sense of safety and thereby increase flood damage rather than mitigate it.

Chapter Eight focuses on pollution and what needs to be done to mitigate
and reverse it. The chapter highlights three cities-Atlanta, Washington, D.C.,
and Seattle-and their respective efforts to clean up local watercourses.
McCool believes that a holistic approach is the correct way to solve the prob-
lem of widespread water pollution. Essentially, he argues that the quality of
water is linked to all the other uses of water. Whether those uses include
dredging channels for barges, construction of levees, or building dams; those
actions will affect the water's quality as a whole there and in other areas.
Therefore, meeting the lofty goals of the Clean Water Act requires a reexami-
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nation of all aspects of water policy and action like that taking place in Atlanta,
Washington D.C., and Seattle.

PART III: RESURRECTION

In Chapter Nine, McCool details urban river-restoration projects in Rich-
mond, Virginia, Boston, and Los Angeles. In each of these cities, small grass-
roots efforts have successful projects, creating sanctuaries for nature in some of
the most urban areas of the country. At the close of the chapter, McCool ex-
presses his sincere hope that these types of projects become widespread in
order to provide open, quiet space in the midst of crowded urban centers.

Chapter Ten focuses on rivers as a habitat. Here, McCool advocates for a
comprehensive study to determine how much money, how much water, and
how many miles of river should be devoted to fish and wildlife as opposed to
economic or transportation needs. Hotly contested debates over the uses of
rivers and the conservation of wildlife will remain, but McCool firmly believes
that with smart management, there is enough water in rivers for both humans
and nonhumnans alike.

In Chapter Eleven, McCool discusses America's fascination with rivers in
noneconomic or conservationist terms. Americans, almost unanimously, love
to recreate on, near, or among the flora and fauna that are made possible by
rivers. McCool states that rivers, along with our other natural wonders, are of
incalculable value and will hopefully last forever. But that future is only possi-
ble if we, as a nation, take care of our rivers and ensure their survival.

In the final chapter, McCool describes his view of a new water future: the
River Republic. He believes that we must democratize water policy and give
everyone a voice; from, as McCool describes them, 'Joe Six-Pack" to "Charlene
Chablis." McCool argues that we need to treat rivers as the natural, intercon-
nected systems that they are, not as separate parts. He also argues for a grass-
roots approach-an army of instigators who ideally, according to McCool, are
not entrenched in politics, but are committed to a nonpartisan brighter future.
In the end, McCool exclaims that when rivers die, we die, and when they
flourish, we do the same. In sum, we must become partners with rivers, not
exploiters of them.

CONCLUSION

River Repubic, despite its tremendous scope, is a relatively easy and en-
joyable read for anyone interested in water, water law, and the history of the
two. There is something for everyone within its three hundred plus pages;
from excerpts from William Cullen Bryant's poem "Green River" that serve as
the epigraph for each chapter, to constant references to and quotes from liter-
ary figures like T.S. Eliot and Mark Twain. Additionally, Tim Palmer, an
award-winning author of twenty-two books in this field, provided great praise
for River Repubic stating: "It]his well-crafted page-turner is history and journal-
ism at their best. The book tells with passion, precision, and clarity what has
happened to a vital force of nature and offers a vision we can embrace and
work toward with enthusiasm. Daniel McCool has given all who want to un-
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derstand rivers a rare and precious gift." McCool's book provides a breadth of
information and witty dialogue that will keep both experts and novices enter-
tained and interested. Overall, River Repubhc provides a comprehensive over-
view of America's rivers and is a book of hope-hope for brighter days for our
rivers and ourselves.

Chris Stork



CASE NOTE

WATERSHED MANAGEMENT: A COMPARISON
BETWEEN EFFORTS IN THE UNITED STATES AND

THE EUROPEAN UNION

ANTHONY PERKO

Across the globe, the allocation and use of water, as either an economic
resource or a human right, are marked by inefficiency and unwise governance.
By 2025, water withdrawals are predicted to increase by fifty percent in
developing countries and eighteen percent in developed countries.' In
response to these projections, different groups have proposed plans to create
new legal systems of governance. Integrated Water Resource Management
("IWRM") is the most common of such strategies. IWRM takes into account
variant goals, including equitable distribution, social policy, and environmental
concerns.' However, some policymakers do not accept all IWRM principles,
while others reject IWRM entirely. It is too soon to tell the political and social
result of this failure to adapt, yet it seems unwise to continue with the current
unworkable frameworks of water distribution and administration.

This Comment examines current water law frameworks, focusing on the
challenges they face in a rapidly modernizing world. It also describes alterna-
tives to the status quo and efforts to implement certain alternatives into law,
comparing efforts in the United States to those of the European Union. Part I
briefly explains why most nations' current legal frameworks will be ill-
equipped to face future challenges. Part II outlines the history and goals of
IWRM. Part III compares the European Union's and the United States' at-
tempts to implement IWRM, focusing on the European Union's accomplish-
ments and the United States' failures. Part IV provides possible explanations
for the differences of achievement in implementing IWRM in the two regions.
It also examines whether efforts to implement IWRM in the United States in
the future might meet with more success.

1. See, e.g., RUSSELL ATHERTON ET AL., U.N. ENV'T PROGRAMME, GLOBAL
ENVIRONMENT OUTLOOK: ENVIRONMENT FOR DEVELOPMENT (GEO-4) 115-56 (Peter Ashton
ed., 2007), available at http://www.unep.org/geo/GEO4/report/
GEO-4 Report Full-en.pdf.

2. ANIL AGARWAL ET AL., GLOBAL WATER P'SHIP, TAc BACKGROUND PAPER NO. 4 at 9
(2000), available at http://wwyw.gwp.org/Global/GWP-CACENAFiles/en/pdf/
tec04.pdf [hereinafter Global WaterP'hil.
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I. IMPRACTICABILITY OF CURRENT WATER GOVERNANCE
MODELS

Given current rates of population growth in the developed world, water
resources are in increasingly short supply.' The intensifying demand is taxing
the finite amount of fresh water available for human consumption.' Unlike in
the past, when legal systems were able to reasonably manage water apportion-
ment and to come to equitable solutions for interested parties, the future re-
quires these legal systems to adapt to meet the needs of growing populations.

Current administrative and regulatory systems will not be able to keep up
with these future stresses on water supplies." Irrigated agriculture makes up
sixty-nine percent of water withdrawals worldwide, but comprises ninety-three
percent of all consumptive water use, meaning water that is not returned to the
stream after use and thus unavailable to downstream users.' The explosion of
global population, particularly in developing nations, will require agriculture to
feed more people and to use more water in decades to come.' Irrigative uses
of water will create further tension between farmers and future megalopolises,
which will also require water for municipal purposes.' Uninhibited urban
sprawl and unregulated use of pesticides and other contaminants will cause
greater pollution of groundwater and streams, resulting in destruction of plant
and animal ecosystems.' For example, a study of the effect of urban growth
south of Washington, D.C. found that new development caused increased
sediment, as well as mercury, zinc, and lead in the city's water resources." This
growth also compounded the water shortage problem by decreasing the avail-
ability of groundwater."

There are numerous reasons why current water governance structures are
ill-suited to deal with future water issues. The most significant obstacle to effi-
ciency and fairness in water management is the fact that water has unique
characteristics that makes it difficult to regulate across borders and jurisdic-
tional lines. Specifically, because "most water resource problems are trans-

3. See SUSAN S. HUTSON ET AL., U.S. GEOLOGICAL SURVEY, ESTIMATED WATER USE IN
THE UNITED STATES IN 2000 39-42 (2004), avai7able at http://pIbs.usgs.gov/
circ/2004/circl268/pdf/circularl 268.pdf.

4. Id
5. W. WATER POLICY REVIEW ADVISORY COMM'N, WATER IN THE WEST: CHALLENGE

FOR THE NEXT CENTURY 1-1 (o -6 (1998), avulable at
http://www.preventionweb.net/files/1785_VL102318.pdf.

6. Id.
7. FOOD & AGRIC. ORG. OF THE U.N., CROPS AND DROPS: MAKING THE BEST USE OF

VATER FOR AGRICULTURE 2 (2012), avaable at http://www.fao.org/
dlocrep/005/y3918e/y3918e00.htrn.

8. Id.
9. Id.

10. See KAREN C. RICE, U.S. GEOLOGICAL SURVEY, EFFECTS OF URBAN SPRAWL ON THE

WATER RESOURCES OF NORTHERN VIRGINIA (1999), amable at
http://va.water.usgs.gov/GLOBAI/posters/urbamsprawl.pdf.

11. Id.
12. Id.
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boundary in nature (intermunicipal, interstate, or international)," 3 any dispute
that arises concerning water usage potentially implicates diverse governing bod-
ies and regulatory schemes." Governing water resources implicates several
pertinent regulatory issues, including administrative jurisdiction, hydrological
features, and environmental management concerns, but various political enti-
ties handle each differently."' Additionally, scientists and policymakers under-
stand the hydrological connection between surface and groundwater better
today than when policymakers created the current political boundaries and
legal frameworks." The misalignment between political divisions and water-
shed boundaries creates uncertainty and, at times, contentious challenges." For
example, many allocation negotiations within the Colorado River Basin reflect
the interests of the seven Colorado River Basin states, rather than recognizing
the Basin as a unified hydrological system."

Governments with high levels of resource regulation, such as the United
States and the European Union, administer water resources in exceedingly
complex ways. Within these systems, water management decisions often im-
plicate the regulatory bodies of other fields, such as land use."' This forces any
decision concerning a proposed water transfer to involve other considerations
of associated social priorities." For example, if a municipality proposes to build
a hydroelectric dam in Colorado, it must obtain a preliminary permit from the
Federal Energy Regulatory Commission ("FERC").' However, this permit
only satisfies FERC's requirements, and the municipality will likely need per-
mits from other governing bodies." For instance, courts may consider water
leaving the dam a "discharge" such that the state or interstate water pollution
control agency must certify the discharge to comply with Section 401 of the
Clean Water Act." The United States Army Corps of Engineers may also sub-
ject the dam to conditions imposed by efficiency studies." For other matters

13. William Coldfarb, Watershed Management: Slogan or Soluion?, 483 Bos. COLL.
ENvriL. AFF. L. REV. 484, 484 (1994).

14. Id.
15. Id. at 486.
16. See, e.g, Collier v. Ariz. Dep't of Water Res., 722 P.2d 363, 366 (Ariz. Ct. App. 1986)

(discussing the bifurcation of Arizona water law into "groundwater" and "surface water" notwith-
standing the fact that such a system ignores hydrological connections between the two).

17. See RICHARD W. HEALY ET AL., WATER BUDGETs: FOUNDATIONS FOR EFFECTIVE

WATER-RESOURCES AND ENVIRONMENTAL MANAGEMENT, U.S. GEOLOGICAL SURVEY

CIRCULAR 1308, at 60-65 (2008), available at
http://pubs.usgs.gov/circ/2007/1308/pdf/Cl308_508.pdf.

18. Id. at 61-63.
19. GLOBAL WATER P'SHIP, supra note 2, at 14.
20. Id.
21. 16 U.S.C. S 797(e) (2012).
22. Karl Kumli, Attorney, Dietze & Davis, P.C., Address at the University of Denver Sturm

College of Law (Apr. 16, 2012).
23. Compare Nat'l Wildlife Fed'n v. Gorsuch, 693 F.2d 156, 171-76 (D.C. Cir. 1982)

(changes in water quality caused by the operation of a dam, such as changes in dissolved oxygen
levels, temperature, and supersaturation, are not discharges of pollutants), with S.C. Wildlife
Fed'n v. Alexander, 457 F. Supp. 118, 125 (D.S.C. 1978) (low concentrations of dissolved oxy-
gen created by impoundments of water constitute the addition of a pollutant).

24. 33 U.S.C. § 1341(a) (2012).
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that might and often do arise, the municipality may need to consult with the
Bureau of Reclamation, the US Forest Service, the Bureau of Laund Manage-
ment, the Colorado Water Control Board, the Water Quality Control Com-
mission, Native American tribes, and the State Historic Preservation Officer.'
In Colorado, the municipality will have to also obtain and adjudicate their
water rights to ensure their rights are enforceable."'

Because water matters implicate such a variety of government regulations
and third-party interests, it is clear that water management can become very
complicated very quickly. As demonstrated above, the division of water admin-
istration into many different entities causes much of this complexity. The pro-
posals discussed below represent attempts by individuals and groups to simpli-
fy the process in order to facilitate the supervision of water resources.

II. INTEGRATED WATER RESOURCE MANAGEMENT: A
ROADMAP

In recent years, scholars and lawmakers have dedicated time and energy to
solving problems caused by the complexities of water management. Approach-
ing IWRM as unified policy (as opposed to situation-specific conflict resolu-
tions) is the exception rather than the rule." Nevertheless, entities have formed
certain broad principles that seem to conform to IWATRM."

In 1992, experts in water management, including engineers and legal au-
thorities from various countries (though notably not lawmakers or governmen-
tal representatives), met at the International Conference on Water and the
Environment ("Conference") in Dublin to create a unified theory of water
management.2 9 Taking into account several factors, such as the increasing scar-
city of water, the varied social stakes involved, and long-term solutions, the
Conference developed "a process which promotes the coordinated develop-
ment and management of water, land and related resources, in order to max-
imize the resultant economic and social welfare in an equitable manner with-
out compromising the sustainability of vital ecosystems."' The Conference
formulated the four "Dublin Principles," which represent the basic tenets of
IWRM:'

I. Fresh water is a finite and vulnerable resource, essential to sustain life,
development and the environment;

II. Water development and management should be based on a participa-
tory approach, involving users, planners and policyinakers at all levels;

III. Women play a central part in the provision, management and safe-
guarding of water; and

25. Kumli, svpla note 22.
26. COLO. REV. STAT. § 37-92-304 (2012).
27. ELLI LOUKA, WATER LAw & POLICY: GOVERNANCE WrrHOUT FRONTIERS 24 (2008).
28. Id.
29. Li
30. GLOBAL WATER P'SHIP, supia note 2, at 22.
31. PATRICK MORIARTY ET AL., INTEGRATED WATER RESOURCES MANAGEMENT:

THEMATIC OVERVIEW PAPER 4 (2004) (" IIWRM'sl conceptual backbone is provided by a set of
four core principles, agreed upon by the Dublin Ministerial Conference.").
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IV. Water has an economic value in all its competing uses and should be
recognized as an economic good."

Under the Conference's design, IWRM encourages water governance ac-
cording to watershed or basin boundaries, not artificial political or administra-
tive divisions." This is in contrast to many nations' current legal structures in
which the laws governing a river's administration vary as it flows through mul-
tiple jurisdictions." For example, the Missouri River divides Nebraska and
Iowa.' However, the two states' laws have very little in common with regard to
the water's legal status: Nebraska's Constitution enshrines the doctrine of prior
appropriation, while Iowa utilizes riparian water law." Thus, when the states
work together on a water project, like the Lewis and Clarke Regional Water
System, they must take into account the differing legal structures, even though
all parties reside in the Missouri Basin." IWRM, by contrast, provides that
waters of a flowing stream (as well as its hydrologically connected groundwater)
should be managed along their geographic course, regardless of whether they
cut across extant political boundaries." Because "existing administrative divi-
sions and regulatory conditions might discourage the lintegrated] management
of water," watershed management helps eliminate jurisdictional difficulties
between authorities who would not otherwise work together." This also applies
on the international level, where different countries may work together for the
goal of integrated watershed management, regardless of national boundaries."

Political theorists Liesbet Hooghe and Gary Marks identified two govern-
mental foundations of political control." Under their theory, administrative
units are characterized as either "Type I" or "Type II" government structures."
Type I government structures are constituency-based, multifunction entities,
such as cities and states." This is the current system in the United States, where
governing authorities within a specific geographic unit handle all administrative
and regulatory functions in that area." Type II government structures are de-

32. GLOBAL WATER P'SHIP, supra note 2, at 13-14.
33. ID. AT 24-26.
34. See Christine A. Klein, The Constitutional Mythology of Western Water Law, 14 VA.

ENVTL. L. J. 343, 345-48 (1995) (providing a brief description of different states' contrasting
water law systems).

35. TRUDY A. SUCHAN ET AL., U.S. CENSUS BUREAU, CENSUS ATLAS OF THE UNITED
STATES 259 (2007), avxiable at http://www.census.gov/population/www/cen2000/
censusadas/pdf/15_Reference-Maps.pdf.

36. NEB. CONST. art. XV, § 6.
37. See Kundel Farms v. Vir-o Farms, Inc. 467 N.W.2d 291, 294 (Iowa Ct. App. 1991).
38. See LEwis & CLARK REGIONAL WATER SYSTEM, http://www.lcrws.org/index.php (last

visited Nov. 14, 2012).
39. GLOBAL WATER P'SHIP, supra note 2, at 47.
4 0. Id.
41. Id. at 48-49.
42. Liesbet Hooghe & Gary Marks, Unraveling the Central State, but How? Types of Multi-

Level Governance, 97 AM. POL. Sci. REV. 233, 233-43 (2003).
43. EDELLA SCHLAGER & WILLIAM BLOMQUIST, EMBRACING WATERSHED POLITICS 21

(2008).
44. Id.
45. Hooghe & Marks, supra note 42, at 233 (detailing how the organization of public transit

in the San Francisco Bay Area is divided between seven different municipalities; this is in con-
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fined by their function, such that their boundaries encompass as many constit-
uencies as necessary to regulate the subject matter over which they hold con-
trol, rather than being confined to a single geographic area." IWRM envisions
water management bodies as Type II government structures." These bodies
would regulate all water-related functions within a certain geographic area,
regardless of what state or other jurisdiction may share its borders.'

Establishing a Type II entity to govern a watershed has the advantage of
simplifying problems that arise from disparate agencies and jurisdictions." It
can also lead to fairer allocation and more efficient use of water resources than
under Type I government structures." For example, the respective Type I
systems in Texas and Oklahoma allow two landowners, one in Texas and one
in Oklahoma, to follow their respective laws, yet still create an unjust result. In
Texas, the common law cujus doctrine" ties mineral rights and the right to use
groundwater to landownership." For instance, under this doctrine, a Texan
farmer could pump groundwater connected to a stream without limit so long
as the farmer owned the land above the groundwater." Given the "fugitive"
nature of groundwater, such pumping could lower the water table.' In turn,
this may render groundwater inaccessible to a farmer across the border in Ok-
lahoma, who must apply for well permits limiting the farmer to a certain
amount of water per year." Alternatively, if the states regulated groundwater on
a river basin level, the same laws would apply to both fanrers, avoiding a po-
tentially unjust result.

In contrast, Colorado organizes its water administration into seven water
divisions according to the state's the seven major river basins.' Within each
division, a water court hears all disputes within that basin." Therefore, if the
two farmers in the example above lived in the same basin in Colorado, the
water court for that basin would adjudicate their respective rights, and they

trast to a Type-II structure that would cut across jurisdictional lines to provide the single service
of public transportation for the entire area).

46. Schlager & Bloinquist, supra note 43.
47. GLOBAL WATER P'SHIP, supra note 2, at 44-50.

48. Id.
49. Id. at 47.
50. See id. at 47-50.
51. " Cujus estsolun, ejus est usque ad coclun et ad iferof; this Latin phrase translates as

"To whomsoever the soil belongs, he owns also to the sky and to the depths." See Bd. of Cnty.
Comm'rs of Cnty. of Park v. Park Cnty. Sportsmen's Ranch, L.L.C. 45 P.3d 693, 700-01
(2002).

52. See Sipriano v. Great Spring Waters of Am., Inc., 1 S.W.3d 75, 76-80 (Tex. 1999)
(affirming the cuyus doctrine, while noting that groundwater regulation was being considered by
the legislature).

53. Id.
54. See DANIEL L. BRENDLE, U.S. GEOLOGICAL SURVEY, EVALUATION OF POSSIBLE

ALTERNATIVES TO LOWER THE HIGH WATER TABLE OF ST. CHARLES MESA, PUEBLO

COUNTY, COLORADO 8-10 (2002), available at http://pubs.usgs.gov/wri/wri014190/pdf/wrir01-
4190.pdf.

55. OKLA. STAT. tit. 82, S 1020.2, 1020.7 (2012).
56. COLO. REV. STAT. S 37-92-201 (2012).

57. COLO. REV. STAT. § 37-92-203 (2012).
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would receive equal treatment regarding who should receive well permits."
However, the Colorado water divisions cannot be considered true Type II
entities under Hooghe and Marks' theory. For example, Colorado's water
courts may only hear water matters that statutes delineate." In addition, water
matters concerning pollution discharges and dam construction still involve
federal oversight in addition to the water courts' jurisdiction.' Furthermore,
the water divisions, though aligned along river basins in the spirit of IWRM,
have no authority outside Colorado's borders, thus leaving parts of some river
basins under the jurisdiction of other states."' Nevertheless, the Colorado water
divisions provide an illustration of a nascent Type II water administration
structure within the United States, because river basins to some extent define
the water divisions' authority and the divisions have control over many water
matters within their bounds.

Admittedly, the concept of basin-wide management does not solve every
problem related to water use. In many states, especially in the West, transbasin
water diversions and other complexities create difficulties in deciding which
body possesses authority over a dispute's subject matter." Even if existing Type
I government units agreed to use watersheds as the key administrative unit,
they must still decide at what scale to define each watershed." As a matter of
geologic fact, most rivers are tributaries of other rivers." For instance, admin-
istration could be based only along Cherry Creek that runs through Denver, or
it could be absorbed into a larger South Platte River district.' Similarly, states
sharing a river with Colorado may desire to base administration along the larg-
er Missouri River Basin to better address their downstream needs." Presuma-
bly, the difficulty in deciding the scale of water administration will put some
localized interests into conflict with larger regional interests, depending on the
priorities of the various parties involved. This discord could frustrate the pur-

58. Provided that the farmers' groundwater is hydrologically connected in the same river
basin (and thus the same water division) as in the manner discussed in the Texas-Oklahoma
example. The situation becomes more complicated for groundwater that does not align with
river basins, which is a matter beyond the scope of this example.

59. COLO. REV. STAT. § 37-92-203(1) (2012).
60. See, e.g., 16 U.S.C. § 797(e) (2012).
61. COLO. REv. STAT. § 37-92-201 (2012) (the jurisdiction of the water courts is expressly

limited to "lands in the state of Colorado").
62. See Barbara Cosens, Resolving Conflict mn Non-Ideal, Complex Systems: Solutions for

the Law-Science Breakdowmi m Enironmental and Natual Resources law, 48 NAT. RES. J.
257, 259-65 (2008) (discussing "the complexity of the intersection between human and natural
systems in legal disputes involving natural resources").

63. Schlager & Blomquist, supra note 43, at 24.
64. See, e.g., XIAODONGJIAN ET AL., U.S. GEOLOGICAL SURVEY, STREAMFLOW OF 2007-

WATER YEAR SUMMARY 3 (2008), available at http://pubs.usgs.gov/fs/2008/3042/FS-2008-
3042.pdf.

65. Colorado's water districts discussed above have "drawn the line" along seven major river
basins: the South Platte, Arkansas, Rio Grande, Gunnison, Colorado, White/ Yampa, and San
Juan. COLO. REv. STAT. § 37-92-201 (2012).

66. John H. Davidson, Adapting to Clinate Change: Transbasin Water Diversions and an
Example from the Missoui River Valley, 11 VT. J. ENVTL. L. 757, 760 (2010) ("The Missouri
River Basin encompasses ten states, several Canadian provinces, twenty-five Indian tribes, and
nearly the full range of human land uses.").
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pose of establishing Type II watershed districts, and could lead to problems
similar to those under current administrative divisions.

Nevertheless, proponents of IWRM principles believe that they are an
improvement over existing legal structures, and that their implementation is a
goal that governments should work toward." As discussed below, both the
United States and Europe have already made some such attempts, with differ-
ent degrees of success.

Ill. ATTEMPS TO IMPLEMENT IWRM

Governments resist breaking down existing jurisdictional and administra-
tive barriers and replacing them with geographic ones." Nevertheless, both the
United States and the European Union have attempted to implement water
administration along the lines of IWRM. As discussed below, at this stage, it
seems that the European Union's endeavors to implement IWRM have prov-
en more successful than corresponding attempts in the United States. To pre-
dict where the IWRM movement will lead both regions, it is important to ex-
amine these efforts and analyze the reasons for their relative success or failure.

A. IWRM IN THE EUROPEAN UNION

The European Union ("EU") has made a systemic effort to create a uni-
fied water resources policy. In 2000, the European Parliament and Council
passed the Water Framework Directive 2000 ("WFD"), summarizing and
implementing these policies."' Fully embracing the principles of IWRM
(though not explicitly endorsing it), the WFD is a directive" towards the EU
member-states, which "requires that all partners in a given river basin manage
their waters in close cooperation, irrespective of administrative borders, ac-
cording to clear environmental objectives."' Given its ambitious goal of estab-
lishing a common framework and implantation process for all member-states,
commentators consider the WFD to be one of the most important pieces of
legislation issued by the EU in the last decade." Conforming to IWRM princi-
ples, the WFD requires member-states to describe their geography in terms of
river basins for administrative purposes." The WFD primarily focuses on en-
vironmental concerns, as the majority of the legislation relates to improving

67. GLOBAL WATER P'SHIP, supra note 2, at 47-50.
68. See Hooghe & Marks, supra note 42, at 237.
69. Directive 2000/60/EC of the European Parliament and of the Council Establishing a

Framework for Community Action in the Field of Water Policy, 2000 OJ. (L 327) [hereinafter
WFD].

70. A directive is a legislative act of the European Union which requires member states to
achieve a particular result while at the same time not declaring which means are to be taken to
achieve that result. Treaty on the Functioning of the European Union, art. 288, 1992 OJ. (C
191).

71. SUSTAINABLE MANAGEMENT OF WATER RESOURCES: AN INTEGRATEi) APPROACH 9
(Carlo Giupponi et al. eds., 2006).

72. Id. at 47.
73. WFD, supra note 69, at art. 3.
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water quality and eliminating pollutants." However, it also references integrat-
ing water concerns into energy, tourism, transportation, and other areas." De-
spite this relatively narrow focus, the WFD is a large step forward for IWRM.

The WFD seeks to consolidate the disparate water management systems
of EU member-states to establish coherent regional water policy." It directs
EU countries to create plans and administrative policies to govern water, while
individual member-states remain responsible for implementation." Though
the plans must meet certain broad WFD standards, this method allows for
localized responses to problems, as opposed to EU-directed policies. In order
to provide a legal basis to do so, member-states were to "transpose" the WFD
into their own national law by 2003."

To abide by the "transposal" mandate, member-states must first identify
the watersheds within their borders and assign them into river basin districts."
Nations can consolidate smaller rivers into larger basins at their discretion." If
a watershed crosses international lines (for example, the Danube, which en-
compasses much of Central Europe"), member-states should work together to
create an international river basin district." However, conflicting national goals
can render such international coordination very difficult. Though the WFD
empowers the European Commission ("Commission") to facilitate efforts of
member-states to reach agreements concerning international watersheds,"
member-states often organized watershed districts according to their own na-
tional interest." For example, in Germany, "the main challenge with regard to
the implementation of the WFD was seen in the communication between the
Federal States, especially between the new and the old ones . .. bi-national
contacts with the Czech Republic on the other side were considered as mi-
nor."" In situations where watersheds cross EU boundaries, the WFD encour-
ages member-states to cooperate with outside countries, though conflicting
national interests might limit these efforts." Nevertheless, member-states have
made progress with non-EU members by forming bodies such as the Interna-
tional Commission for the Protection of the Danube River," wherein even

74. Id. at art. 4.
75. Id.
76. Id. at art. 3.
77. Id. at art. 4.
78. Id. at art. 24.
79. Id. at art. 3.
80. Id.
81. See Philip Weller & Igor Liska, A River Basin Management Plan for the Danube River,

1 WATER RES. & MGMT. 1, 1 (2011).
82. WFD, supra note 69, at art. 5.
83. Id. at art. 12.
84. TUTECH INNOVATION GMBH, THE ROLE OF THE WFD FOR RIVER BASIN PLANNING TO

ACHIEVE SUSTAINABLE USE OF VATERCOURSES 2 (2005), avilable at
http://wmy.watersketch.net/VP2_Case_Studies/Gemiany/Hamburg_1Vorkshop_050630/Minut
esWG_1_3_.pdf.

85. Id.
86. WFD, supra note 69, at art. 3.
87. See Weller & Liska, supra note 81, at 1-6.
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states that are not members of the EU have committed to implement WFD
throughout the entire basin.'

After authorities assign watersheds into mutually agreed-upon districts,
member-states (or international river basin districts) must produce River Basin
Management Plans ("RBMPs") for the Commission." RBMPs include goals
and methods for abatement of pollution, comprehensive mapping of waters, a
summary of significant pressures and impacts in a river basin, economic anal-
yses of water use, and a summary of the consultation, process with stakeholders
and the public.' Though the WFD called for member-states to submit the first
of these RBMPs by 2009, many member-states have not yet completed them."
The WFD also instructs river basin authorities to make updated reports every
three years to assess member-states' progress in implementing their respective
national plans, transforning RBMPs from planning into accountability instru-
ments." As Table 1 demonstrates, the WFD has numerous deadlines for
member-states to keep improvement of the continent's waters on track."

2000 Directive entered into force
2003 Transposition in national legislation

Identification of River Basin Districts and Authorities
2004 Characterization of river basin: pressures, impacts, and eco-

nomic analysis
2006 Establishment of monitoring network

Start public consultation (at the latest)
2008 Present draft river basin management plan to the public
2009 Finalize river basin management plan including program of

measures
2010 Introduce pricing policies

2012 Make operational programs of measures
2015 Meet environmental objectives

First management cycle ends
2021 Second management cycle ends
2027 Third management cycle ends, final deadline for meeting ob-

jectives

Table 1: Thnelbre oflImplementation of WFD An EU Member-States"

8 8. Id.
89. WFD, supra note 69, at art. 13.
90. Id. at Annex 7.
91. Accompanying Document to the Communication from the Commission to the Europe-

an Parlin2ent and the Council 'Toward Sustaihable Water Management ih the European Un-
ion,'Fhst Stage in the Implementation of the Water Framework Directive 2000/60/EC at 21-
22, SEC (2007) 362 final (Mar. 22, 2007), available at
http://ec.europa.eu/environnent/water/water-framework/implrep2007/pdf/
sec_2007_0362_en.pdf [hereinafter 2007 Report].

92. WED, supra note 69, at art. 15.
93. 2007 Report, supra note 91, at 6.
9 4. Id.
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Unfortunately, WFD's implementation has not been as successful as the
Commission. hoped. The drafters of the WFD designed the deadlines to be
realistic, providing member-states with ample time to meet their obligations.'
Yet, just a few years into the implementation period, many member-states fell
short of the timetable and disagreed about the proper implementation course.";
For example, by 2007, the EU member-states of Lithuania, Latvia, Estonia,
and Poland were not cooperating with the non-EU nations of Russia, Belarus,
and the Ukraine concerning attempts to demarcate the proper scale for river
basin administration.

Additionally, before becoming fully legally binding, the WFD directs
member-states to transcribe the WFD mandates into their national legislation,
providing a statutory basis for action on the national level." This transposition
allows member-states to bring laws, regulations, and administrative provisions
into force to comply with the WFD's environmental and regulatory goals."
However, when the Commission conducted its First Implementation Report
in 2007, it revealed "significant and widespread shortcomings in the transposi-
tion."'" Though all member-states that had recently joined the EU in 2004 and
2007 transposed the directive as required, most of the "EU15""' countries had
not." Consequently, under the supremacy doctrine in EU law, the Commis-
sion launched legal infringement cases against eleven EU countries.' The
Commission submitted five of these cases (Belgium, Luxembourg, Germany,
Italy, and Portugal) to the Court of Justice of the European Union, which
ruled against the member-states.0 Further, of the member-states that have
transposed the law, many have done so only partially or in a non-uniform
manner. According to the Commission's assessment, only three countries
(Austria, Malta, and Portugal) possessed satisfactory transpositions such that
the member-states properly made the WFD's goals of environmental protec-
tion, public participation, and conferring of rights on the public part of the

95. Id at 5.
96. Id. at 10, 22, 36, 47-48.
97. Id. at 20.
98. WFD, supra note 69, at art. 24.
99. Id.

100. 2007 Report, supra note 91, at 11.
101. The "EU15" countries are those that were members of the EU as of Jan. 1, 1995 and

comprise most of Western Europe. See Europe Without ontici:s, EuRo. UNION,
http://europa.eu/about-eu/eu-history/1990-1999/index en.htm (last visited Dec. 27, 2012).
102. 2007 Report, supna note 91, at 10.
103. Id. Under the Treaty on the Functioning of the European Union and the Euratom

Treaty, the Commission is responsible for ensuring that member-states apply EU law; where a
member-state fails to properly transcribe EU law, the Commission may bring an action for non-
compliance to bring the "infringement" to an end. See Appication ofEULan; EURO. COMM'N,

http://ec.europa.eu/eujlaw/infringements/infringements-en.htm (last updated June 19, 2012).
104. 2007 Report, supm note 91, at 10. When member-states fail to meet their obligations

under the WFD, the Court of'Justice of the European Union relies upon the member-states'
highest courts to strike down nonconforming laws. See, e.g., Case C-85/07, Comin'n of the
European Cmtys. v. It., 2007 E.C.R. 194.
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member-state's national laws."" Though this data is discouraging, the Commis-
sion is considering ways to facilitate a common implementation strategy for
member-states, either bi-laterally with each nonconforming member-state or in
group discussions between EU and implicated nations.""

Figure 1: National and International River Basin Disricts

The creation of "administrative regions" creates another problem for the
WFD implementation. As Figure 1 demonstrates, the WTD directs member-
states to submit plans for the creation of various administrative authorities
(based on respective watersheds), called "river basin districts" ("RBDs").."
While all nations have submitted RBDs, there is lack of uniformity as to the
size and scope of the administration of various river basins and sub-basins."'
Therefore, the Commission found many deficiencies in different member-

105. 2007 Report, supra note 91, at 11.
106. Id. at 13.
107. The EU Waer Fraimework Dtecive--Integr;ated River Basi Management for Europe,

EURo. COMM'N, http://ec.europa.eu/environment/wate/water-framework/facts-figures/
pdf/Riveio20Basin%20Districts-2012.pdf (last visited Dec. 27, 2012).
108. WFD, supra note 69, at art. 3.
109. 2007 Report, supra note 91, at 15-17.
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states' approaches to river basin district administration.'" The Commission
noted that member-states established one-hundred and -ten RBDs across the
continent."' However, some member-states established one competent author-
ity per river basin district, others established one authority for several districts,
and others established several authorities for one district."' This is in contrast
to the basic IWRM principle that a single Type II structure should aim to
oversee water management within each district."' Further, with regard to inter-
national watersheds, the Commission noted differences between member-
states in the ambition, approach, and mechanisms of international commis-
sions."' At the time the Commission issued the 2007 Report, no member-state
had designated an international body as a competent, ministerial authority for
the implementation of the WFD." The multi-jurisdictional problems inherent
in Type I watershed management systems are thus still present, if to a lesser
degree."'

Notwithstanding the aforementioned difficulties, member-states have suc-
cessfully implemented WFD's international cooperation requirement."'
Member-states have widely accepted the EU's Common Implementation
Strategy ("CIS") for shared planning information exchange among member-
states."' The CIS's main goals are to promote communication between mem-
ber-states, promote information sharing, develop guidance on technical issues,
inform data management, test and validate pilot river basin programs, and
raise public awareness."' The CIS led to an "inspiring and encouraging" trend
in which member-states and non-member states are working together for the
progressive implementation of the WFD via international bodies." Weighing
the costs and benefits of the WFD, the Commission concluded that, though
the implementation and planning processes are behind, they are conclusively
progressing."' Though member-states have not begun enforcement beyond the
planning stage, the WFD as a guidepost to implementing IWRM is proving
effective, at least at the organization stage." The trend of EU member-states to
cooperate with their neighbors under the guidance of the Commission for the

110. Louka, supra note 27, at 89-90.
111. 2007 Report, supa note 91, at 15.
112. Id. at 15-16.
113. GLOBAL WATER P'SHIP, supra note 2, at 24-26.
114. Louka, supra note 27, at 90.
115. 2007 Report, supra note 91, at 17.
116. Id. at 16 (noting that in some member-states, in particular those with a federal structure,

water management falls at least partially under the competence of sub-national or regional au-
thorities); see, e.g., GRUNDGESET FUR DIE BUNDESREPUBLIK DEUTSCHLAND [CONSTITUTION]
May 23, 1949, art. 74 (Ger.) (giving concurrent authority over water to both the national gov-
ernment and to the federal states).
117. 2007 Report, supm note 91, at 43-45.
118. Id. at 43-44.
119. Id. at 44. At the time of the first report, the CIS had created a network of over one-

thousand experts from over thirty countries to provide input regarding implementation of the
WFD. Id.
120. 2007 Report, supra note 91, at 47.
121. Id.at47-48.
122. Id. at 47.
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purpose of joint watershed management has thus, in the opinion of the Com-
mission, taken a large step towards the realization of IWRM principles in the
EU."

B. IWRM IN THE UNITED STATES

IWRM's notion of organizing water administration along hydrological
boundaries is not a new concept in the United States."' John Wesley Powell
wrote in 1878 that lawmakers should administer water resources (particularly
in the arid Western United States) based on hydrographic basins." In his
mind, river basins in such an administration "would be virtually self-governing
and hence able to negotiate with other similar basins, as well as to control their
own watersheds clear to the drainage divides."" Indeed, authorities in the
United States have repeatedly emphasized basin-wide administration in nearly
every major attempt at river control in the twentieth century.'7 Some of these
projects have been successful, most famously with large-scale projects involving
dam construction, electricity production, and flood control, such as the Ten-
nessee Valley Authority.'" Nevertheless, over the course of the twentieth cen-
tury, the United States has rejected broad reorganization of water entities along
watershed lines, instead favoring piecemeal litigation'" and interstate com-
pacts."

The history of attempts at river basin-wide management in the United
States spans several eras. Each era represents a grafting of new strategies and
practices onto the practices of previous eras."' During the New Deal Era, the
federal government actively constructed large public works.' The national
government spent funds on numerous projects designed for the improvement
of navigation, providing water for irrigation, flood control, and hydroelectric
power."' These projects were located on the main stems of rivers, with little
focus on tributaries."' Consequently, the government did not create plans for
comprehensive river basin development and made no attempt to organize
watershed-level administration." Thus, during subsequent decades, the gov-
ernment felt "concern about the need for more comprehensive planning" in

123. Id.
124. WALLACE STEGNER, BEYOND THE HUNDREDTH MERIDIAN: JOHN WESLEY POWELL

AND THE SECOND OPENING OF THE WEST 322 (1954).

125. Id.
126. Id.; see also generallyJOHN WESLEY POWELL, REPORT ON THE LANDS OF THE ARID

REGION OF THE UNITED STATES, WITH A MORE DETAILED ACCOUNT OF THE LANDS OF UTAH

(1879).
127. Schlager & Blomquist, supra note 43, at 28.
128. Id. at 24.
129. See Kansas v. Colorado, 206 U.S. 46 (1907); New Jersey v. New York, 283 U.S. 51

(1931).
130. See, e.g., The Colorado River Compact, COLO. REV. STAT. § 37-61-101 (2012).
131. Schlager & Blomquist, supra note 43, at 29.
132. Id.
133. Id.
134. Id.
135. Schlager & Blomquist, supra note 43, at 28-30.
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water resources.'" This concern led Congress to pass the Water Resources
Planning Act of 1965,"' which encouraged state, local, and regional govern-
ments to work together for integrated water resource management." However,
the Act had little long-term effect." Its language was primarily limited to up-
coming governmental projects, not overall water administration." Further, it
was ineffective even in regard to those ventures, as the government had already
authorized many large-scale projects, and "proponent states had enough politi-
cal clout to move them through Congress.""'

In the late 1970s and early 1980s, the federal government largely removed
itself from large-scale involvement in water planning."' As a result, in recent
decades, many state and local interests filled the void." These local and re-

gional citizen groups are now stakeholders in most water disputes."' There are
as many as six hundred citizen groups in the country that include water-related
affairs among their main missions.'" These groups are typically public-
consensus-based citizen groups with particularized agendas."' For example, a
concerned-citizen group may be dedicated to the preservation of the habitat of
certain fish in a stream or it may be a landowners' association opposed to the
construction of a specific darn."' Given the narrow focus of these ad hoc re-
sponses, most eschew any watershed planning on the scale of IWRM."

Because IWRM focuses on multiple water-related issues on a relatively
large scale (typically the watershed), a concerned-citizen group that is only in-
terested in one or two issues on a small stretch of river is largely detached from
watershed-management principles." Further, given IWRM's focus on adminis-
trative structures, the lack of government involvement (particularly the federal
government, when dealing with watersheds covering multiple states) indicates
IWRM is at odds with the current political climate in the United States. Simi-
larly, though in recent decades Congress proposed some measures to manage
large drainage basins on a hydrological basis, "with few exceptions, the states

136. A. DAN TARLOCK ET AL., VATER RESOURCE MANAGEMENT 799 (2009).
137. 42 U.S.C. § 1962 (2012) (the congressional statement of policy notes the purpose of the

Act was to encourage water resources planning: "[OIn a comprehensive and coordinated basis
by the Federal Government, States, localities, and private enterprise with the cooperation of all
affected Federal agencies, States, local governments, individuals, corporations, business enter-
prises, and others concerned").
138. Tarlock et Al., supra note 136.
139. Id.
140. 42 U.S.C. § 1962b-3 (2012).
141. Tarlock et al., supra note 136.
142. See generally' David H. Getches, The Metamo.'phosis of Western Watuer Policy Have

Federal Laws and Local Decisions Eclipsed the States'Role, 20 STAN. ENVrL. L.J. 3, 10-13
(2000) (providing a history of the rise and then decline in the federal government's involvement
in large public works for watenvays throughout the twentieth century).
143. Id.
144. Id. at 45.
145. Schlager & Blomquist, supra note 43, at 50.
146. Getches, sopia note 142, at 45-47.
147. Id.
148. See id. at 42.
149. See id. at 42, 45-47.
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and local water users successfully opposed these efforts."" Consequently, with
the contemporary focus on local interests, there is currently no nationwide
WFD-style watershed management program in the United States." However,
compacts between states demonstrate that such planning is nevertheless possi-
ble.

US states have entered into twenty-six different water apportionment
compacts, most over fifty years ago.' Interstate water compacts are, essentially,
constitutions for water-states concede some control over their water (for ex-
ample, they must regulate citizens' diversions to meet requirements of corn-

pact, not to meet requirements of state water laws), and the compact becomes
both state and federal law.'" Though congressional consent is required to ap-
prove interstate compacts," the process offers flexibility for states to both work
together and pursue local interests."' Such attention to particularized regional
problems might not be available by distant congressional action (in the mode
of a WFD-style "top-down" directive) or judicial decree."' Disputes between
states over water often concern matters of allocation, and most compacts ad-
dress this problem."' But a few interstate compacts also allow for joint man-
agement of a watershed along the lines of IWRM.

Following numerous disputes before the United States Supreme Court,"
the states of Delaware, New Jersey, New York, and Pennsylvania formed the
Delaware River Basin Compact in 196 1.'" Unlike previous interstate compacts,
which focused exclusively on allocation between states," the Delaware River
Basin Compact charges the Delaware River Commission, which governs the
Delaware River Basin in multiple states (see Figure 2.0), with creating com-
prehensive plans over the watershed."'

150. Tarlock, supra note 136, at 938.
151. See Getches, supm note 142, at 42.
152. Jerome C. Muys et al., Utton Tansboundary Resoures Center Model Interstate Water
Compact, 47 NAT. RES. J. 17, 21 (2007).
153. People exr el. Simpson v. Highland Irrigation Co., 917 P.2d 1242, 1249 (Colo. 1996);

Frontier Ditch Co. v. Se. Colo. Water Conservarcy Dist., 761 P.2d 1117, 1123 (Colo. 1988).
154. U.S. CONs. art. I, S 10, cl. 3.
155. Schlager & Blomquist, supra note 43, at 155.
156. New York v. New Jersey, 256 U.S. 296, 313 (1921).
157. See Muys et al., supra note 152.
158. Eg. New Jersey v. New York, 283 U.S. 336, 336 (1931); New Jersey v. Delaware, 291

U.S. 361, 361 (1934).
159. DEL. CODE ANN. tit. 7, § 6501 (2012).
160. See, e.g., The Colorado River Compact, COLO. REV. ST'AT. § 37-61-101 (2012).
161. DEL. CODE ANN. tit. 7, § 6501 (2012).
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Figure 2: Delaware River Basin tith County Boundauic

Because the Delaware River Commission has considerable managerial au-
thority over governing water quality, allocation, usage, and river prpjects, the
Delaware River Basin Compact is akin to the WFD." Like the river basin
districts of the WFD, the Delaware River Commission works with state gov-
ernments to equitably distribute the river's resources.'" Further, by involving
the federal government, "national concerns may be aired, obviating the need

162. Delaware River Bash with County Boundaries, DEL. RIVER BASIN COMM'N (Nov. 27,
2012), http://www.state.nj.us/drbc/library/documents/counties.pdf.
163. Emily Jeffers, Creainng Flexibility in Interstate Compacts, 36 EcOLOGY L.Q. 209, 228

(2009).
164. Id. at 227-28.
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for Congressional statutory preemption."" Such managerial authority vested
jointly in these parties is precisely the sort of Type II governmental structure
envisioned by IWRM, and the Delaware River Basin Compact is proof that
the United States' constitutional framework is capable of supporting water-
shed-based water management schemes.'"

Given the success of the Delaware River Commission, the Delaware River
Basin Compact should be a model for future interstate agreements in the
United States."' While Congress has not yet attempted to implement a WFD-
style approach to watershed administration, interstate compacts could go a
long way toward achieving the same end. Other states have begun to work
together to establish river commissions with broad regulatory powers, and a
group of experts created a "Model Compact" as a guideline for future cooper-
ation."' Such agreements are attractive to states, given the flexibility of joint
regulatory entities combined with the absence of sacrifice of state sovereignty
to the federal government."" Thus, it seems that the modern trend in United
States interstate water compacts is toward the establishment of a joint manage-
rial authority similar to the Delaware River Basin Compact."' However, as with
all interstate compacts, progress remains slow, and the IWRM-derived goal of
nationwide comprehensive watershed management remains a distant goal in
the United States.'"

IV. DIFFERENCES BETWEEN THE EU AND THE UNITED STATES
IN IMPLEMENTING WATERSHED DISTRICT MANAGEMENT

The European Union successfully issued broad legislation from a central-
ized government forcing member-states to work together to implement IWRM
principles."' Conversely, the United States has favored localized initiatives,
causing watershed management (if present at all) to be based upon interstate
compacts.'2 The question is, therefore, should the United States continue on
its state-centered approach to establishing IWRM, or should the federal gov-
ernment act to bring about a nationwide system on par with the WFD in the
European Union.

Many commentators agree that, "unless overriding national interests dic-
tate otherwise, watershed management should be a flexible, responsive, 'bot-
tom-up' consensus-building process rather than a universal, standardized, 'top-

165. JOSEPH F. ZIMMERMAN, INTERSTATE DISPuTES: THE SUPREME CoUlrv's ORIGINAL
JURIsDIciON 167 (2006) (quoting Joseph Girardot, Tonard a Rational Scheme of Intenstate
Water ConpacrAdjudication, 23 U. MICH.J.L. REFORM 151, 152 (1989)).
166. Jeffers, supra note 163, at 229-30.
167. Id. at 230.
168. Muys et al., supra note 152, at 24.
169. Compacts are attractive in the sense that states choose to surrender any regulatory that

the federal government may assume, either on its own or in partnership with the party states, as
with the Delaware River Basin Compact's allowance of the federal government as a partner in
the Delaware River Commission's regulatory function. SeeJeffers, supia note 163.
170. Id. at 229.
169. See Getches, supra note 142, at 42.
171. WFD, supra note 69, at art. 3.
172. Cetches, supra note 142, at 45-47; Jeffers, supma note 163, at 230.
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down' product."'. Practically speaking, it seems Congressional will to enact
WFD-level legislation for national watershed management is lacking. Elected
representatives introduced few such ambitious watershed bills in Congress, but
those died quickly."' Similarly, the US Supreme Court avoids interfering in
state water law and allocation when it can, as it instead encourages states to
enter into interstate compacts.7 ' Realistically, it seems that a WFD-style "top-
down" directive is not forthcoming in the United States, though this does not
foreclose the possibility that it could happen.

The EU government is not necessarily better positioned to issue "top-
down" directives than is the US government. Twin rulings by the European
Court of justice firmly established the supremacy of EU law over member-
states and eliminated questions as to whether the European Commission is
empowered to enact the WFD.'" Though the pace of transposition is slow, the
mere fact that some member-states implemented the WFD as national law
contributes to its validity and likely success. But similarly, in the United States
the Supreme Court has upheld congressional power to regulate water under
the commerce'"7 and property'" clauses, as well as the spending' and defense
powers." This demonstrates that, notwithstanding federalism concerns, Con-
gress is not constitutionally prohibited from implementing at least some degree
of watershed management on the national level.'"' In instances where federal
authority conflicts with states, the Supremacy Clause of the US Constitution
overrides state opposition.'"' The question then becomes in what fields Con-
gress intended to preempt state law in implementing an administrative scheme
over water matters.'" The courts could allow some degree of preemption of
state regulation, but might be less receptive to schemes that are not sufficiently
focused."'

Because watershed-based regulation will affect multiple states' regulatory
schemes, the validity of a federally-created administrative system depends up-
on its subject matter. For example, a scheme that confines itself to the envi-
ronmental protection of waters is constitutional.'" But because water matters
involve a variety of distinct fields (for example, agriculture, land use, mining,

173. Goldfarb, supr-a note 13, at 498.
174. See, e.g., Cooperative Watershed Management Act, S. 3085 110th Cong. (2008), avail-

able at http://www.govtrack.us/congress/bills/1 1 /s3085.
175. See New York v. New Jersey, 256 U.S. 296, 313 (1921).
176. Case 26/62, Van Gend en Loos v. Nederlandse Administratie der Berlastigen, 1963

E.C.R. I; Case 6/64, Flaminio Costa v. ENEL, 1964 E.C.R. 585. For the purposes of this
Comment, these cases demonstrate that the central EU government is legally capable of estab-
lishing "top-dowsn" systems, such as the WFD.

177. United States v. Appalachian Elec. Power Co., 311 U.S. 377, 404-05 (1940).
178. Kansas v. Colorado, 206 U.S. 46,85-87 (1907).
179. United States v. Gerlach Lieve Stock Co., 339 U.S. 725, 737-38 (1950).
180. Ashwander v. Tenn. Valley Auth., 297 U.S. 288, 326-30 (1936).
181. 43 U.S.C. § 617 (2012); Arizona v. California, 373 U.S. 546, 564-65 (1963).
182. U.S. CONsT. art. VI, cl. 2; McCulloch v. Maryland, 17 U.S. 316, 326-27 (1819).
183. See Robert W. Adler, Adchessing Bariers to Wateshed Protection, 25 ENvYTL. L. 973,

1003-88 (1995).
184. Id.
185. 33 U.S.C. § 1251 (2012).
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recreation, and others), it should be noted there are many water-related areas
where Congress has never attempted to regulate.'" Were Congress to attempt
such a wide-ranging scheme, it could raise serious concerns affecting state and
individual rights and could place the federal government in control of regula-
tion fornerly in states' hands.'" For the time being, the question of whether
Congress could preempt the entirety of water management is an open one,
because Congress has thus far chosen not to regulate certain areas that are
nevertheless affected by water decisions."

V. CONCLUSION

Because states' rights might limit congressional power, interstate compacts
are the most promising method by which to implement [WRM-related poli-
cies in the United States. Nevertheless, it seems that a top-down, WFD-style
approach would be a faster means of bringing about the same result, though
implementation in the EU has had certain problems. The compacts-based
process that is dominant in the United States and the EU's top-down directives
are examples of the differences that exist between the regions' respective ap-
proaches to government. The progressions of the EU toward concentrated
central government and of the United States toward localized concerns might
be demonstrations of inherent cultural and political differences between the
two regions. But it is clear IWRM, which this Comment argues will be neces-
sarv to solve water-related problems in the future, shows promise in both are-
as.

185. Goldfarb, supra note 13, at 490-97.
186. Id. at 485.
187. Id. at 494.
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CONFERENCE REPORTS

ABA TELECONFERENCE-WATER-RELATED RISKS AND
OPPORTUNITIES: CORPORATE DISCLOSURE AND ANALYSIS OF

AN EMERGING BUSINESS CONCERN

Teleconference September 12, 2012

The American Bar Association, Section of Environment, Energy, & Re-
sources hosted a teleconference discussing the corporate trend of increased
awareness of water-related risks. Investors and consumers have called for
greater corporate disclosure of water risks and improved corporate supply-
chain and operational water management due to increasing water scarcity. The
ABA assembled three panelists to participate in this discussion.

Berkley Adrio, Senior Associate at Ceres, a nonprofit organization dedi-
cated to maintaining a sustainable global environment through the promotion
of smart business practices and planning, was the first panelist to speak. Adrio
explained that Ceres organizes coalitions of investors, companies, and public
interest groups interested in encouraging corporate disclosure of business
practices that have an effect on the environment, specifically with regard to
water. Adrio began by reminding attendees that global demand for water will
soon surpass the available supply. Ceres estimates that by 2030, up to forty
percent of the demand for water will be unmet due to its limited availability. A
2012 World Economic Forum Global Risks Report also indicates that such
unmet demand is highly likely to have a substantial impact on consumers, agri-
culture, business, and industry.

Shareholders, due to this imminent water deficiency, are calling for more
environmental accountability by companies that, by virtue of being highly de-
pendent on water, have incurred a certain amount of "water risk." Companies
are beginning to respond to this call for environmental accountability through
increased disclosure of corporate water risk and, occasionally, a plan to miti-
gate this risk.

Several instruments for assessing water risk are now available. For exam-
ple, Bloomberg introduced Water Insight, a new product that allows compa-
nies to identify where their water risks are located and how policy decisions
can affect their investments from both a demand and supply perspective.
Standard & Poor's has also begun to incorporate the amount of water risk that
a company carries into its rating methodologies for certain sectors. Adrio ex-
plained that the United States Securities and Exchange Commission has also
recognized the need for increased disclosure. In 2010, the SEC began requir-
ing companies to include risks emanating from climate change, including water
availability, in their SEC filings.

A 2012 report by Ceres entitled "Clearing the Waters: A Review of Cor-
porate Water Risk Disclosure in SEC Filings," revealed that corporate disclo-
sure ofwater-related risks have increased overall, especially in regard to physi-
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cal and litigious risks. Sectors with a high rate of water risk disclosure include
the beverage, electric power, food, home construction, and mining. The report
also found increased disclosure of plans designed to mitigate water risk. How-
ever, the report noted that corporate disclosures concerning water use, supply
chain risk, and perfonnance goals are weak and could use improveient.
Adrio ended her presentation with Ceres's recommendations for the future:
corporations should begin to provide investors with more than just baseline
disclosure and work toward supplementing their reports with quantitative data.
Finally, Adrio recommended that more companies begin presenting investors
with viable plans to mitigate present water risks.

Marcus Norton, Head of Investor Initiatives & Water at the Carbon Dis-
closure Project ("CDP") was next to present. Norton agreed with Adrio that
the amount of water risk-related information currently provided to investors is
insufficient. Several companies are already feeling the negative financial im-
pacts of being in water-dependent industries. Norton provided an example of
one well-known international clothing retailer that saw its 2012 first quarter
profits plummet after cotton prices increased draniatically due to water short-
ages.

In 2011, CDP conducted a report on global corporate water disclosure.
With a focus on companies heavily dependant on water resources, CDP gath-
ered information from 315 global companies regarding their approach to wa-
ter resources. To solicit responses, CDP distributed a three-part questionnaire
to each company. The first part concerned the company's water management
and governance, specifically its policies about water use and the personnel
responsible for maintaining oversight of water use. The second part addressed
the company's water-related risks as well as opportunities. It inquired about
any mitigating strategies that the company had developed in response to such
risks and opportunities. The final part of the questionnaire asked about the
company's accounting of its water use, including its dependence on water re-
sources and the effect of such dependence on its supply-side chains.

CDP's report detailed three main findings. First, CDP found that water-
dependant companies carry a significant amount of associated risk. From the
perspective of business operations, most respondents cited "water scarcity" as
a water-related risk. Nevertheless, many respondents did report any opportuni-
ties for growth and increased financial returns from the development of cost
effective utilization of water resources. Second, the CDP report found that
companies are recognizing climate change itself as a risk deserving of consid-
eration in decision-making and future planning. However, companies have not
reflected similar concerns about water risk and management, specifically. The
third finding by CDP pertained to corporate understanding of the risk present
in supply chains. For example, while 90% of respondents in the energy sector
accurately assess potential water-related risks in their direct operations, only
52% of respondents in the same sector accurately assessed potential water-
related risks in their supply chain.

Gregory J. Koch was the final panelist to speak during the teleconference.
A Managing Director of Coca-Cola's Corporate Sustainability Office, Koch
discussed Coca-Cola's Global Water Stewardship Program. The only panelist
from a for-profit company, Koch brought a unique perspective on contempo-
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rary real-world issues facing many water-dependant corporations. Koch ex-
plained that the water risks facing Coca-Cola's product manufacturing loca-
tions all over the word are largely location-specific.

All of Coca-Cola's manufacturing plants face some water risk. Koch ex-
plained that most of Coca-Cola's products command water as a necessary in-
gredient. This dependency necessarily opens the corporation to at least some
level of risk. Factors such as (i) the physical availability of surface or groundwa-
ter; (ii) the existence and condition of infrastructure; (iii) climate change; (iv)
competing uses by other companies; and (v) regulatory limits placed on water
withdrawal, either increase or decrease the supply of water available to Coca-
Cola's supply chain, effectively increasing or decreasing the level of risk in-
curred.

Coca-Cola carries risk in other areas of their business separate from sup-
ply operations. For example, Coca-Cola is aware that it carries risk with regard
to its reputation and social responsibilities, which indicates increased conmu-
nity awareness, media coverage, demand for corporate disclosure, and de-
mand for responsible business practices. Koch then noted another area of
risk: resource sustainability. As forty percent of Coca-Cola's total water risk,
the ability to sustain its water supplies presents the greatest water risk for the
company. Growing worldwide use of water, combined with inadequate gov-
ernment action and policy, has a devastating effect on the both the quantity
and quality of the water supply in many of the countries in which Coca-Cola
operates.

In response to this growing crisis, Coca-Cola has developed a four-part
strategic framework. The four focus areas are: plant performance, watershed
protection, building sustainable communities, and global awareness and action.
Koch detailed Coca-Cola's plans for watershed protection; plans that focus on
both water quantity and quality. Coca-Cola implements this plan through prac-
tices like sustainable agricultural land use, storm water management, recaptur-
ing leakage from water systems, wastewater treatment, water reuse, and rainwa-
ter harvesting.

Koch also addressed building sustainable communities, describing an ap-
proach that focuses on local communities that supply water to Coca-Cola's
manufacturing plants. To date, 386 community water programs in ninety-four
countries are replenishing thirty-five percent of the water that Coca-Cola cur-
rently withdraws. Additionally, there is corporate support for improving local
access to water and water sanitation, and increasing awareness of smart water
practices.

Koch closed with an explanation of Coca-Cola's use of Aqua Gauge, an
analytical tool for companies to measure company water risk by comparing its
current water management policies against those employed by similar compa-
nies. Developed by Ceres, this tool allows each company to evaluate where its
own water management policies need improvement. While Coca-Cola per-
forms well in the areas of data gathering, watershed and wastewater standards,
board oversight, and engagement with NGOs and community interest groups,
it could improve practices regarding risk assessment of its supply chain, prod-
uct design, and working with suppliers to address water use concerns.
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Aubrey Markson

2012 ANNUAL WATERWISE WATER CONSERVATION SUMMIT

Denver, Colorado October 19, 2012

At the 2012 Colorado Conservation Summit, numerous speakers from
Colorado's water community presented on a diverse range of topics. Their
presentations covered issues like the current state of Colorado's water sup-
plies; recent water conservation policy and legislation; new water fixture tech-
nology; drought planning; and the political impact of revenue loss on water
conservation programs.

Colorado WaterWise, a non-profit organization that strives to promote
and facilitate the efficient use of water in the state, sponsored the event. Colo-
rado WaterWise has been the face of water conservation since its conception
in 2000 and promotes conservation practices among homeowners, businesses,
and water providers. WaterWise provides support to water professionals and
communities across the state and empowers them to offer more responsive
and effective conservation programs to their customers, clients, and citizens.

AND THE SURVEY SAYS . .. INSIGHT FROM NORTHERN WATER

First to present was Eric Wilkinson, the General Manager of the Northern
Colorado Water Conservancy District ("Northern Water"). Wilkinson sum-
marized the results of a 2010 survey of Northern Water's municipal users.
The twenty-seven participating municipalities answered questions regarding
water use, conservation, and Northern Water's role in supporting conservation
efforts. Survey results revealed: thirteen of the twenty-seven municipalities
have Colorado Water Conservation Board approved conservation plans in
place; approximately sixty percent of municipalities indicated that water con-
servation is an element incorporated into their water supply planning; and
nineteen of the municipalities claimed to have water conservation programs in
place. The various municipalities cited a variety of different reasons for partic-
ipating in conservation efforts, including the belief that water conservation is
"the right thing to do," to create a drought reserve, and to offset a portion of
the increased demand of future growth.

According to Wilkinson, the survey results provided Northern Water with
a greater understanding of current conservation programs and an idea of how
Northern Water will move forward with effective alternative conservation
methods. When discussing whether effective water conservation is a seemingly
"insolvable problem," Wilkinson ended with some light-hearted words of en-
couragement by joking: "you've got to eat the elephant one bite at a time. "

Chrisonie Romo
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NEW VATER EFFICIENCY PLAN PROGRAM
AND COLORADO HOUSE BILL- 1051

Kevin Reidy, the State Water Conservation Specialist for the Colorado
Water Conservation Board, spoke second. Reidy presented on the current
state of Colorado's water conservation policy and legislation, focusing specifi-
cally on Colorado House Bill-1051 ("Bill-1051"). State Senator Bruce White-
head and State Representative Jack Pommer sponsored the bill, and the Colo-
rado legislature adopted it on February 1, 2012. Bill-1051 builds on existing
water efficiency and conservation programs and provides water planners with a
more accurate picture of current conservation efforts.

Reidy emphasized data collection as a necessary tool that allows the water
community to work through uncertainties in Colorado's future supply and
demand. He explained that Bill-1051 provides the means for this necessary
data collection so water planners will have a more accurate picture of water
efficiency efforts and access to centralized data of water efficiency plans
throughout the state. Ultimately, Reidy explained, the legislature will funnel
the data gathered from Bill-1051 to the Colorado Water Conservation Board
("CWCB"), which will then provide the public with an access point for the
data. Reidy noted that this will allow water planners to acquire a comprehen-
sive understanding of the gap between water supply and demand and an over-
all picture of efficiency efforts statewide.

The water community has received Bill-1051 relatively well. The CWCB
is currently creating the online database reporting tool to allow public access to
the information. Skeptics are uncertain as to whether the online database will
be an effective means of relaying information to the water community. Reidy,
however, noted that only time will tell whether Bill-1051 will accomplish all
that it set out to do.

Chnisa'e Romo

DROUGHT PARALLELS AND LESSONS LEARNED: 2002 TO 2012

In the afternoon, the speakers began to focus on the impacts of drought
on Colorado. Nolan Doesken, climatologist for the Colorado Climate Center
("CCC"), presented on the topic of progress and challenges in Colorado's
climate variability. He focused on the parallels to and lessons learned from the
droughts of 2002 and 2012. Both years experienced annual precipitation well
below the seventeen-inch state average, yet Doesken stressed how Colorado is
currently more prepared than in 2002 because of lessons it learned from that
drought.

In contrast, the last major drought before 2002 occurred over two decades
before that, in 1980. Doesken explained that the wet 1990s gave the state a
false sense of security and the 2002 drought forced municipalities to reevaluate
their water use demands. Even given the higher level of preparedness today,
Doesken cautioned that utilities in 2002 could meet the increased demand
because state reservoir levels were stable. The less extreme temperatures and
lower evapotranspiration rates allowed reservoir levels to maintain stability in
2002, whereas today, reservoir levels are much more variable.
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Doesken then described CCC's system of agricultural weather stations,
which provide temperature and precipitation data across the state. He noted
that providing a constant water supply through variable drought years presents
a very difficult challenge for municipalities hoping to encourage water users to
become more willing and flexible in their water uses. Municipalities often at-
tempt to appropriately reflect the reality of surrounding environmental condi-
tions with their own water use, but this does not often translate to the end us-
ers and households using less water. Utilities continue to encounter the chal-
lenge of meeting increased water demand during droughts with depressed
water supplies. Doesken expressed a desire for those in attendance to consider
the lessons learned in 2002 and 2012 in their approaches to water supply and
demand in future droughts.

Ashleyjackson

DROUGHT PLANNING PERSPECTIVES: A SNAPSHOT ON ACTION AND
INTENT

Peter Mayer of Aquacraft, Inc. moderated the multi-city panel discussion
on drought planning and prompted the panelists with questions about actions
their respective cities are taking to prepare for another dry winter.

Taryn Finnessey, Colorado Water Conservation Board ("CWCB")
drought climate-change technical specialist, opened up the discussion by de-
scribing CWCB's current Drought Mitigation and Response Plan ("Drought
Plan"), which was approved by the Federal Emergency Management Agency
in January 2011. Finnessey explained that the Drought Plan tracks drought
impacts across Colorado and seeks to better manage drought from the state
perspective by compartmentalizing regions of the state and providing flexible
and individualized responses to each affected region. The Drought Plan also
employs a drought task force consisting of executive directors from the Colo-
rado Department of Natural Resources, Department of Local Affairs, and
Department of Agriculture, to brainstorm and implement drought response
and mitigation strategies.

Russ Sands from Boulder's Water Quality and Environmental Services
spoke next and noted that cities must have emergency plans to respond effec-
tively to drought. He outlined several important components to a drought
emergency response: (i) creating a unified message; (ii) effectively disseminat-
ing information to the public through media like brochures or yard signs; (iii)
pursuing public education within the first seventy-two hours after declaring a
drought emergency, as this time is often the most effective to disseminate a
message; and (iv) creating an achievable drought plan that realistically manages
expectations. Sands also noted that cities must be prepared to act the moment
after declaring a drought emergency. When a city instead tries to assemble all
these pieces subsequent to declaring an emergency, Sands indicated the plan
will likely fail.

Lucas Mouttet, Water Conservation Coordinator for Fort Collins Utilities,
discussed recent issues caused by the High Park fire and the consequences of
a fire occurring in a city's watershed during a drought. He spoke about the
importance of a flexible drought plan to accommodate these tangential issues
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and the resulting contaminated water. Mouttet also explained that, although
many neighboring cities employed water restrictions during the drought, Fort
Collins avoided employing citywide water restrictions this year because its par-
ticular water plan employs alternative water sources. Additionally, Fort Collins
has developed multiple water use plans to account for the various water condi-
tion scenarios that may occur in 2013.

Ruth Quade with the City of Greeley spoke about the recently codified
Greeley Water Drought Plan. She stressed that the focus of drought plans
must be to get the message of wise water use to customers. She described the
use of social media and the Internet as important outreach components to
implement utility drought plans.'Such outlets help keep the public informed
during the drought, especially when water restrictions change throughout the
year. She also acknowledged potential problems with awareness among spe-
cialty population groups, such as Spanish-speaking and elderly customers, who
may not otherwise be inforined of restrictions in their community. She
stressed that utilities do not want to punish customers or their landscapers for
breaking restrictions about which they were ignorant.

Last to present was Linn Brooks with the Eagle River Water and Sanita-
tion District, who spoke about the importance of planning early for a drought
and effectively communicating the drought plan to the public. Brooks stated
that utilities should acknowledge the reality of current operations by setting
objectives and priorities and communicating them both internally and to the
customers. At the same time, Brooks emphasized that utilities must balance
such known elements with the unlikely ones in order to be fully prepared dur-
ing a drought. An assessment of potential drought impacts, such as fire or oth-
er water supply emergencies, is a necessary first step. Brooks also emphasized
the fact that during a drought demand is high, yet supply is limited. Brooks
noted that flexible operation of water systems may narrow the supply and de-
inand gap because flexible system operation maximizes available stream flows.

When the moderator asked whether Colorado is more prepared today
than in 2001, all participants on the panel agreed that Colorado is more pre-
pared today, due, in part, to a statewide mitigation plan that incorporates les-
sons learned from the 2002 drought.

Ashley.Jackson
Andy McFadden

NATIONAL THEMES IN WATER EFFICIENCY: REVENUE Loss AND ITS

POLITICAL IMPACTS ON CONSERVATION PROGRAMS

Mary Ann Dickinson, founder and CEO of the Alliance for Water Effi-
ciency, presented the final talk of the conference and discussed, from a na-
tional perspective, water utilities' inadvertent revenue loss due to successful
water conservation measures. Dickinson explained decreased water usage

caused by water conservation, reduction of new construction projects, and

increased home foreclosures have all combined to reduce overall water sales
and revenue. The decrease in water consumption is catching many municipali-
ties off-guard and has forced many to increase the price of water and cut most
discretionary costs, such as water conservation programs.
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Dickinson argued that the political process further complicates the prob-
lem, because unhappy water consumers are demanding reduced water prices
from their political representatives. Although the cost of water continues to
rise faster than any other basic utility, political officials are failing to adequately
increase water rates to adjust for increased costs. Rather than incrementally
increasing water rates every two to three years, political pressure has post-
poned adjustments based on political cycle. Aging municipal water systems are
forcing officials to make drastic adjustments (often a decade's worth of budget
increases all at once) in order to keep municipal systems financially viable.
Dickinson explained that many political representatives must decide between
yielding to their constituents' pleas to keep water prices down and alienating
their constituents by raising water prices during a recession. Because consum-
ers today do not fully understand the true cost of water, educating consumers
about infrastructure costs in concert with detailed adjustment plans from mu-
nicipalities should help remove some pressure from political representatives,
allowing them to develop better long-term solutions.

Andy McFadden

CONGRESO DE ACEQUIAS
RECOGNIZING REGIONAL CHALLENGES

San Luis, Colorado October 19-21, 2012

The Sangre de Cristo Acequia Association held the first Annual Congreso
de Acequias ("Congreso") in San Luis, Colorado in October. The Congreso
created a forum for water users who irrigate using the acequia method to iden-
tify strategies protective of acequias based on section 7-42-101.5 of the Colo-
rado Revised Statutes ("Acequia Recognition Law"). The acequia irrigators in
attendance were from the same four counties referred to in the statute:
Conejos, Costilla, Huerfano, and Las Animas. The Congreso was open to all
acequia irrigators in these counties.

An acequia is a gravity fed, earthen ditch irrigation system used to carry
snowmelt and rainwater ,run-off from arid canyons and mountainous areas to
agricultural fields. The method is prevalent in the four Colorado counties
mentioned in the Acequia Recognition Law, and many parts of New Mexico.
Unlike New Mexico, however, Colorado never recognized acequia irnigating as
a distinct beneficial use, and Colorado's prior appropriation system does not
protect acequias. The Congreso discussion topics included challenges each
county faces in maintaining traditional knowledge of the land and water use
within each community.

CONFJOS COUNTY: LAWRENCE D. GALLEGOS

Mr. Lawrence Gallegos ("L. Gallegos") introduced himself as a fifth gen-
eration acequia fanner from Taos, New Mexico. Stating that the greatest
method of protecting water rights, hence protecting an acequia, is from a Con-
gressional land grant, L. Gallegos gave a brief history of the unpatented land
grant in Conejos County.

194 Volume 16



CONFERENCE REPORTS

L. Gallegos explained that in 1842, the Mexican government created the
Mercedes and Conejos land grants, as well as the Sangre de Cristo, St. Vrain,
and other grants recognized in Colorado today, in opposition to the United
States' policy of Manifest Destiny.

L. Gallegos further explained that in 1848, the United States created the
Surveyor General's office to adjudicate land grants. The grantees of the
Conejos Land Grant made an application in 1861 to have their land grant pa-
tented, but did not receive due process. The grantees made another applica-
tion for a land grant patent in 1898. In 1902, the United States Supreme Court
denied both applications for a patent on the Conejos Land Grant. L. Gallegos
said, based on the transcripts from the trial, it was the government's fault that
Conejos County did not receive the patent because the United States govern-
ment misplaced the paperwork and did not accept verbal testimony, including
the testimony of Narciso Beaubien, as conclusive evidence on the record. The
acequias in Conejos County consider this a travesty. Nevertheless, L. Gallegos
is hopeful the paperwork evidencing the land grant will surface in the future.

L. Gallegos said the problems Conejos County acequias face today stem
from the enactment of the Rio Grande Compact of 1938 ("Compact"). Colo-
rado, New Mexico, and Texas entered into the Compact to provide for deliv-
ery of a specific amount of water at each upstream party's border. The Colo-
rado State Engineer's Office ("SEO") determined there were sufficient flows in
the rivers in Conejos County acequias to satisfy Colorado's proposed Compact
obligations. Between the 1950s and the 1980s, after the states negotiated the
Compact, the SEO allowed thousands of non-acequia farmers to drill irriga-
tion wells. L. Gallegos noted that the "high capacity irrigation wells" in the San
Luis Valley near Conejos lowered the water table enough to affect the surface
waters in the area, which, as a result, diminished return flows depended on by
the acequias. To compound the issue, by the mid-1960s, Colorado fell almost
1 million acre-feet behind on its Compact delivery obligations. Beginning in
1969, these problems prompted the SEO to curtail acequias to help provide
enough water to downstream states to satisfy the Compact.

In closing, L. Gallegos stated that the passage of Senate Bill 422 ("SB
422") in 2004 created an opportunity to create sub-districts, which could assist
with the problem. Based on SB 422, the SEO set up a water management plan
in 2012 to mitigate surface depletions stemming from groundwater withdrawal.
L. Gallegos stated that despite this progress, today the underlying aquifer is 1.2
million acre-feet below the Compact's "zero point," and there is no sign of a
decrease in water mining. Therefore, Conejos County acequia farmers face
serious and imminent water shortages.

COSTILLA COUNTY: JOSEPH GALLEGOS, COSTILLA COUNTY
COMMISSIONER

Mr. Joseph Gallegos ("J. Gallegos") introduced the issues in Costilla
County with a short discussion on the geographical differences between
Conejos and Costilla County. The Culebra watershed in Costilla County is a
steeper, shorter watershed than the nearby Conejos watershed, which requires
that the water be put to use more quickly. It is not subject to the Compact
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because the land was patented under the Sangre de Cristo Land Grant. J.
Gallegos returned to his acequia and its inherent challenges in 1986.

WheniJ. Gallegos rejoined his community, it just finished litigation oppos-
ing an industrial user trying to purchase water rights to supply, via the San
Marcos Pipeline, a coal slurry in Texas. Following this litigation, the SEO be-
gan abandonment proceedings against acequia farmers in the Culebra water-
shed. In response, the acequieros (acequia farmers) formed the Costilla Coun-
ty Conservancy District in the 1970s.

J. Gallegos first recognized certain environmental issues emerging in the
1970s that continue to affect the Costilla County acequias today. Colorado
passed a law in the 1970s that allowed developers to subdivide land into five-
acre parcels. This intensive land use increased sediment load and water pollu-
tion in the acequia.

In the 1980s, a mining company posed a serious threat to Costilla County
acequia farmers' water quantity and quality. As a result, J. Gallegos stated, the
acequieros learned more about portions of Colorado's prior appropriation
laws than ever before, including augmentation, point of diversion changes, and
substitute water supply plans. Furthermore, an "old timer" told J. Gallegos
augmentation is "un palabra hecho a los ladrones" - a word made by crooks.
In the 1990s, a logging company damaged the Culebra watershed by stripping
La Sierra of its trees while telling acequieros the logging company was practic-
ing better land managemhent than the acequieros.

J. Gallegos went on to say the acequia farmers in Costilla County want to
see water quality become an element of Colorado's statutory water scheme
because poor water quality injures an acequia farmer's ability to irrigate.
Moreover, he said water impoundment by "outsiders" moving into the com-
munity is another issue the community faces. He feels this problem will only
grow as the community faces an influx of people unfamiliar with prior appro-
priation and the acequia method.

J. Gallegos believes that legal battles and lawyers are not the answer to the
issues facing acequias in Costilla County. In fact, the Sangre de Cristo acequia
farmers try to mediate as much as possible to avoid litigation. They feel paying
lawyers and court fees, and potentially losing the water anyway, siphons pre-
cious resources out of the community. Therefore, the farmers formed the
Sangre de Cristo Acequia Association, a non-profit organization to serve as a
community resource (see www.sangreacequias.org). J. Gallegos described
acequia life not as socialism, but as a community that shares a resource. They
exist, J.Gallegos stated, not because there is money, but because they band
together, keep everything "in-house," and have social mores to enforce their
rules. After decades of acequia farming, J. Gallegos stated he appreciates the
sustainable method of acequia farming, and celebrates the natural, sustainable
environment supporting the community where he lives.

LAS ANIMAS COUNTY: JACK CHAVEZ

Mr. Jack Chavez ("Chavez") claimed it is sad that a police officer can pull
a person over on any dirt road, or in any County, and look up that person's
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history and know the person's mother's name, but farmers cannot find infor-
mation about their water rights.

Chavez asserted that greed is the motivating factor for adverse effects on
Las Animas acequias. Chavez said the CF Mining Company picked up the
Maxwell Land Grant and injected big money into water appropriations in Las
Animas County. He explained that after this happened, the mining company
and other industrial users cloaked their water rights in secrecy in order to
maintain control of them. Therefore, no acequia farmers know what their
water rights are in Las Animas County.

Chavez explained that when a single farmer sells a water right, it hurts the
entire community because acequia farmers flood irrigate based on the amount
of time it takes to draw a certain volume of water. Flood irrigation requires
additional water in the ditch because it takes existing water in the ditch to force
water through the ditch. Colorado does not recognize this when measuring
acequia water rights and has curtailed them based on the amount of timne ra-
ther than the amount of water. Thus, farmers who sell their rights to parties off
the land hurt the entire community.

Chavez believes the Las Animas community's water resource is often used
not to raise families, but is transferred to locations as far away as Denver be-
cause rights holders sell out for personal financial gain. He also stated "outsid-
ers," lawyers, and large companies like Nestle, take advantage of fractures in
the community when attempting to purchase water as an investment vehicle.
When Colorado allowed the subdivision of land, lawyers speculated on water
rights by taking advantage of disputing farmers who irrigate from the same
acequia. As a result, Las Animas communities are gradually becoming non-
producing agricultural communities.

Chavez' bases his concern for Las Animas on his perception that corpo-
rate greed and fractured communities allow for "water grabs." Las Animas
County, said Chavez, needs assistance researching historical consumptive use
to regain water back from developers.

HUERFANO COUNTY: AMOS MACE

Mr. Amos Mace ("Mace") said he remembers being a child and seeing
snow in the mountains deep into the summer. Mace diverts out of the
Huerfano River, and noticed that his diversion gets smaller every year. Mace
and his father work as a team to improve the situation for their community
through the Arkansas Valley Roundtable and through filing appropriations for
the benefit of the community.

Unlike Costilla and Conejos County, Mace said that, until recently, no-
body filed for an appropriative right in Huerfano County. In order to maintain
their agricultural output, the acequia irrigators in Huerfano County had to
apply for augmentation, changes, and substitute water supply plans.

Mace explained what would help Huerfano County most is finding a way
to utilize historic consumptive use data to legitimize a senior priority date for
diversions filed late or not at all.
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CONCLUSION

The four counties' issues overlap, yet each has a unique history providing
insight into the importance of the Acequia Recognition Law and the acequias'
need for stronger, more direct protection and representation in Colorado.

This Conference Note focuses on the panel discussion that related to the
overall purpose of the Congreso. I would like to offer acknowledgement of
Dr. Devon Pena, an acequia farmer on The San Luis People's Ditch and Pro-
fessor of Anthropology at the University of Washington. Dr. Pena gave crucial
testimony at the senate hearings for H.B. 09-1233, worked tirelessly with Sarah
Parmar of Colorado Open Lands to create this first annual Congreso de
Acequias, supported the Congreso with a grant made possible by The Acequia
Institute, and strengthened the relationship between Colorado's acequias and
the New Mexico Acequia Association.

Jonathan Culwell

THE ROCKY MOUNTAIN ASSOCIATION OF GEOLOGISTS
HORIZONTAL DRILLING AND COMPLETION FALL SYMPOSIUM

Denver, Colorado October 23, 2012

NIOBRARA WATER USE AND REUSE

At the Horizontal Drilling and Completion Fall Symposium in Denver,
John Jaffee, the Water Manager for Anadarko Petroleum Corporation's
Rocky Mountain Region operations, gave a presentation on the Niobrara Wat-
tenberg Field's water treatment plan. His presentation focused primarily on
water use in shale play horizontal slickwater hydraulic fracturing (Tracing") and
related water-sourcing challenges.

Jaffee began his presentation by explaining that the same general rules for
drilling a vertical well apply to horizontal drilling, except that horizontal wells
require more water and larger production casings. Each horizontal well opera-
tion requires a total of 48,000 to 120,000 barrels of water, as opposed to 2,400
to 24,000 barrels for each vertical well. Fracing injects highly pressurized frac
fluid into the wellbore to create small cracks or fractures in the shale for-
mation. These cracks release hydrocarbons such as oil or gas trapped within
the formation. Water is the most effective frac solution solvent because it is
inert. Approximately twenty percent of the total water injected into a formation
returns to the surface as flowback. Multiple layers of cemented steel casings in
the wellbore protect ground water from the migration of injected frac fluid,
returned backflows, and hydrocarbons.

Jaffee next addressed water-sourcing issues in Colorado. "Slickwater" re-
fers to fracing solution that contains surfactants, which decrease surface ten-
sion, thereby increasing the fracing rate into the formation. Slickwater fracing
is a completely consumptive use of water because flowback is briny and con-
tains too many frac fluid contaminants to return the water to the water cycle. In
Colorado, different types of water sources implicate different laws, regulations,
and water availability. Almost all surface water supplies in Colorado are over-
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appropriated. Tributary wellwater withdrawals that affect an over-appropriated
stream system require augmentation plans. Designated groundwater basins are
rapidly depleting and the State is currently in a drought. For these reasons,
while fresh water is preferred, Anadarko entered into a five-year water lease to
obtain effluent water from a municipal waste treatment facility.

Jaffee then explained that water transportation issues are also very contro-
versial. Onsite water storage systems are difficult to deliver and manage be-
cause each platform requires up to 900 truck trips for water delivery and waste
removal. The public criticizes the fracing industry for the cumulative impacts
of its noisy, high-volume, big truck traffic because it causes severe road dam-
age, consumes excessive amounts of fuel, and increases carbon emissions.
Winter weather only compounds these problems because iced-over roads
complicate travel. Stored water freezes and expands, requiring complicated
heating mechanisms. Accordingly, Anadarko is exploring alternatives to onsite
storage.

Recently, Anadarko installed twenty miles of twenty-four-inch diameter
high-density polyethylene pipe through the heart of its operations to deliver
water directly to the Wattenberg Field. Anadarko's onsite gathering system
supplies water at an effective fracing rate of sixty barrels per minute by employ-
ing a pressure-rated mine hose. This change significantly decreased truck traf-
fic and water stored onsite. This system, however, still requires large vessels for
post-fracing storage and requires enough horsepower to deliver the water at a
sufficient fracing rate along the length of the entire system.

Anadarko is also investigating enclosed ferrocement storage systems.
These modular containment units consist of grout walls built around gravel
where the porosity of the grout holds the water in place. This method prevents
the contaminated water from evaporating, is inexpensive, and has a sand filtra-
tion effect.

Jaffee summed up by noting in 2011, Anadarko recycled ninety-five per-
cent of its total flowback water from the Wattenberg Field. Although Jafle did
not spend much of his presentation on water reuse or recycling, he discussed
preventative measures Anadarko is taking and investigating to address current
water issues in this industry.

Andrea Aguilera-Moreno
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FEDERAL COURTS

UNITED STATES COURT OF APPEALS FOR THE FEDERAL
CIRCUIT

Estate of Hage v. United States, 687 F.3d 1281 (Fed. Cir. 2011) (holding
that a rancher's claim that he had suffered a regulatory taking of his water
rights was not ripe for review because the mere existence of a requirement for
a special use permit did not itself constitute a regulatory taking, and, in the
absence of evidence that the government took water the ranchers could have
put to beneficial use, the construction of fences near a water ditch did not
aniount to a physical taking).

In 1978, E. Wayne Hage and Jean Hage ("Hages") acquired a cattle-
ranching operation in Nevada, covering approximately 7,000 acres of private
land. The Hages also used nearly 7.52,000 acres of adjoining federal lands
under grazing permits from the Forest Service and Bureau of Land Manage-
ment (collectively, the "government"). The Hages' purchase included water
rights previous owners had obtained under Nevada state law in streams and
ditches now located on federal lands.

The government required the Hages to obtain special use permits before
they could perform any ditch maintenance on the federal lands. The Hages
complied until 1986, when they stopped applying for the permits because they
believed that they were no longer necessary. The Hages nevertheless contin-
ued to perform ditch-maintenance operations on the federal lands, including
clearing trees along the ditch right-of-way. Mr. Hage was subsequently charged
and convicted of damaging and removing government property. However, the
conviction was eventually overturned on the grounds of inadequate proof of
the value of the property affected.

In 1991, the Hages filed suit against the United States in the United States
Court of Federal Claims ("claims court"), alleging a Fifth Amendment "taking"
of their private property (in their water rights), a right to compensation for
range improvements, and breach of contract (a discussion of range improve-
ments related compensation intentionally omitted here). Nearly twenty years
later, after two trials and multiple opinions by the claims court, the claims
court awarded the Hages compensation for a regulatory and physical taking of
their water rights with pre-judgment interest.

The government appealed the claims court's ruling to the United States
Court of Appeals for the Federal Circuit ("appeals court"). On appeal, the
government argued (i) the Hages' regulatory takings claim was not ripe because
the Hages failed to obtain a permit to maintain the ditches; and (ii) the gov-
ernment had not effected a physical taking of their water rights because (a) the
claims relating to the construction of fences surrounding water sources on fed-
eral lands in which they held grazing permits were time-barred; (b) Mr. Hage
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already testified that fences the government erected in 1988 and 1990 did not
exclude cattle from their water sources; (c) a water right has no "access com-
ponent" and there is thus no appurtenant right to use and occupy federal
rangelands for access to the water; and (d) the Hages failed to prove that they
could have put the water to beneficial use.

First, the court of appeals found the Hages' claim for a regulatory taking of
their water rights was not ripe. Neither party entered evidence that the gov-
ernment would have denied the Hages a permit, had they applied for one.
The appeals court rejected the Hages' argument that the mere existence of a
requirement for a permit constituted a regulatory taking. Accordingly, the ap-
peals court concluded the claims court erred in finding the government had
effected a regulatory taking of the Hages' water rights. The appeals court fur-
ther held the Hages did not presently have to apply for a permit because it
would be futile based on the history of the parties involved and the perit
requirement itself would amount to a prohibition of their use; a taking of their
water rights.

Next, the appeals court examined the government's claim that any physical
takings claim based upon fences built in 1981 and 1982 were time-barred pur-
suant to the six-year statute of limitations period prescribed in 28 U.S.C. §
2501. The appeals court agreed. The Hages had, in fact, filed the suit in 1991;
nearly a decade after the BLM built fences on the property. The appeals court
did agree with the Hages' assertion that the government could not prevent
them from accessing their water without just compensation, and that entirely
fencing off a water source could, theoretically, amount to a physical taking.
The court of appeals held, however, in the absence of any evidence that the
government "took" water the Hages could have put to beneficial use, the Hag-
es failed to satisfy the requirements for a successful Fifth Amendment takings
claim. Therefore, the appeals court held the claims court erred in ruling that
the government's construction of the fences amounted to a physical taking.

Accordingly, the appeals court affined the claims court's ruling that the
erection of fences in 1981 and 1982 were time-barred; reversed the claims
court's ruling that there had been a regulatory and physical taking of the Hag-
es' water rights; vacated any damages awards; and remanded the case without
costs.

Michael Lerch

STATE COURTS

CALIFORNIA

Cal. Pines Prop. Owners Ass'n v. Pedotti, 141 Cal. Rptr. 3d 793 (Cal. Ct.
App. 2012) (holding that by acting in accord with typical practices of a rancher
in Modoc County, Pedotti satisfied the "best efforts" clause of a water storage
agreement because he used thc diligence of a reasonable person under com-
parable circumstances).

In 1992, California Pines Property Owners Association ("Association")
acquired land in Modoc County, California, which included the Donovan
Reservoir ("Reservoir"). Nearby, Robert Pedotti purchased the 1,761-acre
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Diamond C Ranch ("Ranch") in 1993. In 1960 and 1972, the Ranch's previ-
ous owners obtained two licenses for irrigation and other water purposes from
the Rye Grass Swale, a source of water for both the Ranch and the Reservoir.

Both Pedotti and the Association were assignees of a 1986 fifty-year water
storage agreement ("1986 agreement") between previous owners defining the
rights of the parties with respect to water in the Reservoir. Pursuant to the
1986 agreement, the previous owner of the Reservoir allowed the Ranch to
divert water out of the Reservoir for use on the Ranch. The 1986 agreement
required the Ranch owner to use "best efforts" to maintain the water level of
the Reservoir at 4,353 feet above sea level. However, the 1986 agreement did
not specifically define conduct that would satisfy the "best efforts" require-
ment. Since 1993, Pedotti irrigated the Ranch using flood irrigation ditches to
divert water from the Reservoir.

The Association sued Pedotti in the Superior Court, Modoc County ("trial
court"), alleging Pedotti took more water than was allotted to him under the
1986 Agreement and failed to use his best efforts to maintain the water level of
the Reservoir. The Association brought causes of action for breach of contract,
violation of reasonable and beneficial use of water, and injunctive relief. The
trial court entered judgment in favor of Pedotti on each of the Association's
causes of action.

The Association appealed the trial court's rulings to California's Third
District Court of Appeals ("appeals court"). On appeal, the Association made
five arguments only one of which the appeals court addressed in the published
version of this opinion. The Association argued "best efforts" meant the ef-
forts required of a fiduciary. The appeals court held when a contract does not
define the phrase " best efforts," the promisor must use the diligence of a "rea-
sonable person" under comparable circumstances, not the diligence required
of a fiduciary. Turning to the "reasonable person" standard, the appeals court
noted the Association had the burden of affirmatively demonstrating reversible
error by the trial court in determining that the "best efforts" clause required
merely "reasonably diligent efforts."

The appeals court analyzed the "best effort" clause first by looking at prior
precedent. In California, courts had not explicitly defined the term "best ef-
forts" but instead construed the meaning of "best efforts" on a case-by-case
basis after considering the individual facts of the case and the specific contrac-
tual agreement in question.

The appeals court also looked to other jurisdictions, which had defined
"best efforts" on a conceptual basis. These jurisdictions held that a "best ef-
forts" clause in a contract did not in itself create a fiduciary relationship be-
cause the promisor was not acting purely for the benefit of the promisee. In-
stead, these courts defined "best efforts" as the "diligence of a reasonable per-
son under comparable circumstances." The appeals court ultimately agreed
with the persuasive authority in other jurisdictions and held "best efforts" did
not require every conceivable effort nor performance of actions that would
incur substantial losses to the promisor.

Based on this definition of "best efforts," the appeals court addressed the
Association's claim that the trial court applied an erroneous standard, which
required a lengthy evaluation of the trial court's findings.
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The trial court explicitly stated the "best efforts" clause did not create a fi-
duciary duty and Pedotti's customary or typical efforts satisfied the "best ef-
forts" standard. In so ruling, the trial court compared Pedotti's actions with the
best practices of a typical rancher in the area. The trial court found flood irri-
gation was typical in Modoc County, where the Ranch was located. In addi-
tion, the trial court found Pedotti checked the irrigation system on a daily basis
to ensure efficient irrigation practices and irrigated during the winter to further
ensure efficiency by keeping the soil saturated until the spring. Although the
appeals court noted Pedotti's practice of irrigating while livestock were in the
field was not a "best practice," it was a typical practice in Modoc County.

Moreover, notwithstanding the fact that livestock could potentially com-
pact the non-established soil, which could cause ponding during irrigation, the
trial court found fields on the Ranch were well established and such damage
would be minimal. The trial court also found Pedotti regularly measured his
water use in volume so as to not overdraw. The trial court also found Pedotti
used less water from the Reservoir than his licenses permitted at times of low
water levels and, in 2009, took no water from the Reservoir at all.

Based on its review of these factual findings by the trial court, the appeals
court held the evidence supported a "best effort" finding under the "diligence
of a reasonable person under comparable circumstances" standard. Accord-
ingly, the appeals court affinned the trial court's ruling that Pedotti acted with-
in the "best efforts" clause of the 1986 agreement and held the Association
failed to prove the trial court's findings were erroneous.

Robeirt Sykes

COLORADO

In re Revised Abandonment List of Water Rights in Water Div. 2, 276
P.3d 571 (Colo. 2012) (en banc) (holding (i) an application for a change of a
water right must be supported by proof of historic use; (ii) denial of an applica-
tion for a change of a water right for failure to prove historic use does not
amount to an unconstitutional taking of property without just compensation;
and (iii) the failure of an applicant to prove historic use does not establish
abandonment of the water right).

In this case, John C. Harrison ("Harrison"), acting as personal representa-
tive for the estate of Nolan G. Thorsteinson and trustee of The Margie (Dotts)
M. Thorsteinson Trust, sought to avoid an abandonment order for a disputed
1.04 c.f.s. interest in the Mexican Ditch. In May 2001, the Division Engineer
placed this disputed water right on the decennial abandonment list and Harri-
son filed protests in the Water Court for Water Division No. 2 ("water
court").

In 2006, Harrison entered into a stipulation with the State and Division
Engineers ("Engineers") whereby he would file an application for a change in
the point of diversion reflecting the historic use of the water right and the En-
gineers would remove the water right from the abandonment list. The stipula-
tion also required Harrison to divert the water right only from the original
decreed point of diversion nowhere else. If Harrison failed to abide by the
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stipulations, he could not oppose a motion by the Engineers to have the water
right declared abandoned.

Harrison timely filed an application for change of the water right, along
with a map showing the approximate location of the historic point of diversion
and the State Engineer's diversion records for the Mexican Ditch over several
decades. St. Charles Mesa Water District, the Division Engineer, and the
holders of several intervening rights opposed Harrison's application. Five years
later, the water court heard Harrison's application and subsequently denied
the application on the merits for Harrison's failure to prove by a preponder-
ance of the evidence the historic use of the water right. The following month,
the water court granted the Engineers' motion to declare the water right aban-
doned. Harrison appealed both rulings directly to the Supreme Court of Colo-
rado.

The Court addressed three issues on appeal. First, whether Harrison fell
within an exception to the requirement that applicants must prove historic use
of a water right for a change to that water right. Second, whether the denial of a
change application for failure to prove historic use is tantamount to an uncon-
stitutional taking of property without just compensation. And finally, whether
abandonment is the proper remedy for failure to prove historic use.

On appeal, Harrison argued that he fell within an exception to the re-
quirement that a change application be supported by evidence of the actual
historic use of the right over a representative period. The Court rejected this
argument because the exception created by the Court in Flasche v Westcolo
Co., 112 Colo. 387 (1944) is not a general exemption from proving historic
use, but rather, concerns the representative period of time over which a show-
ing of historic use may be sufficient. Moreover, an analysis of a representative
period of historic use was irrelevant in this case because the water court did
not find, and Harrison did not assert, a proven historic use.

Next, the Court addressed whether the water court's denial of Harrison's
change application for failing to prove historic use unconstitutionally deprived
him of property without just compensation in violation of the Fifth Amend-
ment of the United States Constitution or Article II, Section 15 of the Colora-
do Constitution. Answering the question in the negative, the Court reasoned
that although a water right is characterized as a property right, it remains usu-
fructuary in nature. This merely permits a water right holder to use of water
within the limitations of the prior appropriation doctrine, which provides for
the abandonment of water rights for which there has been a prescribed period
of nonuse. The Court further held limiting a change in water right to the extent
of established historic use does not deprive an applicant of an existing proper-
ty right (as is a required showing for a taking) but rather guards against an en-
largement of that right.

Last, the Court addressed the Harrison-Engineers stipulation, pursuant to
which Harrison's failure to include sufficient proof of historic use in his
change application resulted in abandonment of the water right. The Court
stated Harrison's failure to prove historic use by a preponderance of the evi-
dence did not establish an abandonment of that right. The Court reasoned
that although the parties stipulated to this remedy and the water court ap-
proved it, the language of the stipulation was ambiguous because there was
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more than one reasonable interpretation of the terms of the stipulation and
the parties' later actions were inconsistent with the stipulation.

Accordingly, the Court affirmed the water court's dismissal of Harrison's
change application because he failed to prove historic use of the water right
and because denying a change of a water right for failure to prove historic use
does not amount to an unconstitutional, compensable taking of property. The
Court reversed the water court's decision to grant the Engineers' motion for
abandonment because the parties' stipulation did not provide for abandon-
ment as the consequence of Harrison's failing to succeed in his change appli-
cation.

Darn Smith

Mesa Cnty. Land Conservancy, Inc. v. Allen, No. 11CA1416, 2012 WL
2044781 (Colo. Ct. App. June 7, 2012) (holding (i) a 2003 amendment to
Colorado's conservation easement statute was intended to apply retroactively;
(ii) the notice requirement of the statute only applied prospectively; and (iii)
the conservation easement in question encumbering mutual ditch shares com-
plied with statutory requirements).

In 1990, the United States granted a conservation easement ("easement")
covering 140 acres in Mesa County to Mesa Land Trust (the "property"), and
the easement provided that all water rights associated with the easement would
remain with the property. At the time of the conveyance, the United States
held nine shares of capital stock for access to water rights in the Big Creek
Reservoir Company ("Big Creek"). Sam A. and Susie R. Allen ("Allens") sub-
sequently purchased the property, subject to the easement. The Allens later
sold the property, but exempted the shares.in Big Creek from the transfer.

Mesa Land Trust sought declaratory and injunctive relief against the Al-
lens for violating the terms of the easement that required the water rights to be
transferred with the property. The Colorado District Court for Mesa County
("district court") issued a permanent injunction in favor of Mesa Land Trust,
requiring the Allens to convey the Big Creek shares to their purchasers. The
Allens appealed the district court's ruling to the Colorado Court of Appeals
for Division VII ("appeals court").

On appeal, the Allens argued that the easement was invalid on the basis
that the relevant statute, at the time of the creation of the easement, did not
allow the encumbrance of water rights. The appeals court began by analyzing
COLO. REV. STAT. § 38-30.5-101 to -111 ("statute") and subsequent amend-
ments to the statute. Pursuant to the statute, if subsequent amendments to the
statute created a new right or obligation, that right or obligation could not ap-
ply retroactively because it would violate the constitutional prohibition on ex
post facto laws.

In determining whether the statute created a new right or obligation, or
whether it merely clarified an existing ambiguity, the appeals court applied a
three part analysis in which it (i) assessed whether the statute was ambiguous
prior to amendment; (ii) reviewed the legislative history surrounding the
amendments to the statute; and (iii) considered the plain language of the stat-
ute.
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As to the first issue, the appeals court concluded the statute was ambigu-
ous because multiple interpretations of the statute were possible. Accordingly,
the appeals court examined the legislative history of the statute to see if the
legislative history could help it resolve the ambiguity. On the second issue, the
appeals court noted that statements made during legislative hearings on the
statutory amendments may reveal the legislature's intent when it enacted the
amendments. Absent a clear legislative statement that the amendments were
intended to substantively change the statute, the appeals court concluded that
the legislative intent behind the amendments was to clarify, not change, the
statute. Last, in part three of its analysis, the appeals court examined the plain
language of the statute. The statute stated that it applied to conservation ease-
ments in place prior to the effective date of the statute. The appeals court con-
cluded the plain language of the statute showed the statute was to apply retro-
actively to easements in existence at the time the statute was enacted.

After determining that the statute applied retroactively, the appeals court
analyzed whether the statute was unconstitutionally retrospective, meaning it
impaired a vested right or imposed a new duty or obligation upon a vested
right. The appeals court noted the easement statute permitted creation of
easements involving water rights. Furthermore, because the 2003 amendment
only clarified the 1976 easement statute, the appeals court held the legislature
did not create a new right or obligation and it did not impair any vested rights.

On the other hand, the appeals court concluded the easement statute did
contain retrospective language. The amended statute's notice provision re-
quired sixty-day notice to a mutual ditch or reservoir company before an
easement could be created or revoked in the ditch or reservoir's water rights.
In order to avoid enforcing an unconstitutionally retrospective notice require-
ment that did not exist when United States created the easement in question,
the appeals court held the notice requirement applied only to easements cre-
ated after the effective date of the 2003 amendment.

Last, the appeals court addressed the Allens' argument that the Colorado
Uniform Commercial Code ("UCC") notice requirement applied to the Big
Creek shares because the shares were securities governed by the UCC. The
appeals court dismissed the Allens' argument and applied longstanding Colo-
rado law that recognized shares in a mutual ditch company are distinct from
shares of ownership in corporate entities. Therefore, the appeals court held
the UCC requirements associated with recording and transferring mutual ditch
stocks did not apply to the Big Creek shares.

In the alternative, the Allens argued that Mesa Land Trust was required to
obtain permission from Big Creek in order to encumber the Big Creek shares.
Again, the appeals court dismissed the Allens' claim, applying the well-settled
common law doctrine that shares in a mutual ditch company are water rights,
and thus real property interests subject to the same notice and recording re-
quirements as other real property. Because the deed contained record notice
of the easement, subsequent purchasers, including the Allens, had constructive
notice of the encumbrance and Mesa Land Trust was not required to notify
Big Creek of the conservation easements prior to the conveyance of the Bear
Creek shares.
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Accordingly, the appeals court affirmed the judgment of the trial court in
favor of Mesa Land Trust, requiring the Allens to convey the Big Creek shares
to their purchaser along with the land.

Winslow Taylor

IDAHO

A & B Irrigation Dist v. Idaho Dep't of Water Res., 284 P.3d 225 (Idaho
2012) (holding that the district court did not err in holding (i) the Ground Wa-
ter Act applied to the administration of appellant's water right; (ii) the Director
had sufficient evidence to support his decision not to set a reasonable ground-
water pumping level; (iii) the Director could force appellant to interconnect
prior to filing for a delivery call; and (iv) a clear and convincing evidence
standard was proper when a court analyzes the Director's determinations).

This was an appeal of the District Court of Minidoka County's ("district
court") decision regarding the Director of the Idaho Department of Water
Resources' ("Director") application of the Rules for Conjunctive Management
of Surface and Groundwater Resources ("CM Rules") to a groundwater deliv-
ery call filed by A & B Irrigation District ("A&B"). A&B acquired water rights
on the Snake River in 1948, three years prior to the enactment of the Idaho
Ground Water Act ("Act"). The Idaho Department of Water Resources
("IDWR") licensed and authorized A&B to divert 1,100 cfs from 177 points
of diversion in order to irrigate approximately 62,000 acres in south-central
Idaho.

Underlying the A&B project is the Eastern Snake Plain Aquifer ("ESPA"),
which serves as the Minidoka Project's ("project") water source. A&B's deliv-
ery call petition sought an administration of junior-priority groundwater rights
from the ESPA and a designation of the ESPA as a groundwater management
area ("GWMA"). The delivery call petition alleged that junior-priority
groundwater pumping from the ESPA lowered the water table an average of
twenty feet, resulting in a 126-cfs reduction in A&B's diversion rate.

Citing a lack of material injury, the Director denied A&B's request to des-
ignate the ESPA as a GWMA. Moreover, the Director concluded, A&B had
an obligation to take reasonable steps to maximize the use of interconnection
to move water within the system before seeking curtailment or compensation
from junior appropriators: The Director also noted that while conditions in
the southwest area make recovery of water from the wells difficult, it is not a
proper justification for curtailment. Further, A&B did not need to exceed rea-
sonable pumping levels.

In response, A&B filed a petition for review with the district court. The
district court affirmed the Director's findings on all of A&B's claims except for
the standard the Director applied to whether or not A&B suffered a material
injury. Therefore, the district court remanded the proceedings with an instruc-
tion to apply the clear and convincing evidence standard.

A&B then appealed to the Idaho Supreme Court alleging: (i) the Director
erred in concluding that A&B's water right is subject to the Act; (ii) the Direc-
tor erred in finding that A&B did not need to exceed reasonable pumping
levels, even though the Director did not provide a specific level; (iii) the Direc-
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tor erred in applying the CM Rules to find that A&B must interconnect wells
or well systems across the project before filing a delivery call; and (iv) the dis-
trict court erred in imposing the clear and convincing evidence standard.

Citing a line in the Act that states, "[tihis act shall not affect the rights to
the use of ground water in this state acquired before its enactment," A&B ar-
gued the Act unambiguously does not apply to their water right because it has
a priority date that predates the Act. The district court had examined the Act
in its entirety and found that the legislature intended a distinction between the
"right to the use of ground water" and "the administration of all rights to use of
ground water." On appeal, the Idaho Supreme Court agreed and held that
Section 4 of the Act provided "the administration of all rights to the use of
ground water, whenever or however acquired, shall, unless specifically except-
ed therefrom, be governed by the provision of this act." The Court, after rely-
ing on precedent for emphasis, held that a plain reading of the Act shows that
the Act applies to the administration of all groundwater rights in Idaho, and
therefore applied to A&B's water right.

The Court next focused its analysis on the district court's ruling that the
Director failed to establish a reasonable groundwater pumping level, and also
that the Act gave the Director discretion to determine whether to establish
groundwater levels in conjunction with a delivery call. The Court noted
groundwater pumping levels were never historically an element of a water
right. The Court held a plain reading of the duties of the Director showed he
has a duty to respond to a delivery call and determine whether the right holder
suffered an injury, but not to establish a reasonable groundwater pumping
level.

A&B next argued Idaho law did not require that it interconnect its sepa-
rate points of diversion as a condition to administering junior priority ground-
water rights. A&B claimed the mandate as unconstitutional, the Director's
actions contradicted the language of A&B's water right decree, there was no
mention in the CM Rules of a need to interconnect, and interconnection
would not solve the problem of diminished groundwater supply. The Court
rejected each of these arguments in turn by deferring to the Director's discre-
tion.

Finally, A&B argued the district court erred in applying the clear and con-
vincing evidence standard of review because Idaho law did not support this
higher evidentiary standard. The Court examined a variety of case law on the
matter and concluded that it is a longstanding rule in Idaho that a junior ap-
propriator in a water delivery call must offer proof of no-injury by clear and
convincing evidence and that all changes to an existing decree must also be
supported by clear and convincing evidence. The Court therefore affirmed the
district court's ruling on that issue.

The Court ultimately held the Act applied to A&B's water right; the Direc-
tor did not need to provide a specific reasonable groundwater pumping level;
the Director was entided to force A&B to interconnect before a delivery call;
and the district court did not err in applying a clear and convincing evidence
standard. Affirmed.

Patrick Peluso
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Pioneer Irr. Dist. v. City of Caldwell, No. 37242, 2012 WL 1449597
(Idaho Apr. 27, 2012) (holding that an irrigation district had the authority to
evaluate the reasonableness of encroachments on its easements and rights-of-
way and subsequently permit, refuse, or remove encroachments, though the
irrigation district did not retain exclusive ownership rights over its easements
and rights-of-way because Idaho law provided for reasonable community en-
joyment of such property).

Prior to 2008, the City of Caldwell ("City") authorized developers to con-
struct a municipal stormwater discharge system to discharge into Pioneer Irri-
gation District's ("Pioneer") delivery and drainage facilities. In 2008, Pioneer
sought declaratory and injunctive relief against the City on the grounds that
that, by adopting a new municipal storm water management manual, the City
allowed developers to install discharge pipes that Pioneer alleged "unreasona-
bly and materially interfered" with Pioneer's irrigation easements and rights-of-
way. Both parties moved for summary judgment.

The District Court, Third Judicial District, Canyon County ("district
court") granted portions of Pioneer's motion for summary judgment and held
that, pursuant to Idaho law, Pioneer had discretion to deny a proposed en-
croachment as an "unreasonable or material interference." The district court
also ruled that the owner of an irrigation easement or right-of-way was entitled
to itself remove or mitigate any encroachments on its property. Last, the dis-
trict court ruled that the owner of an irrigation easement or right-of-way has an
exclusive interest in its property. Therefore, Pioneer had the authority to uni-
laterally govern installation and removal projects within its facilities.

Because an irrigation district is a quasi-municipal corporation, the district
court also ruled that the standard of review of an irrigation entity's (like Pio-
neer's) decisions was an arbitrary and capricious standard. The City appealed
the district court's decisions to the Supreme Court of Idaho after the Court
granted the City's motion for permissive appeal.

On appeal, the City challenged the district court's three rulings (as de-
scribed above). Applying the arbitrary and capricious standard of review, the
Court first addressed Pioneer's decision to deny the City access to build upon
its easements and rights-of way. The Court reasoned that such limited review
was appropriate because the plain language of certain Idaho statutes author-
ized Pioneer to evaluate the impact of proposed projects on its easements and
rights-of-way and either allow or prohibit the projects. Moreover, because Pio-
neer was required to comply with other strict statutory requirements or face
liability, the Court held Pioneer's decision was entitled to judicial deference.

Applying canons of statutory construction, the Court next affirmed the dis-
trict court's ruling that Pioneer could remove the City's conduits without a
judicial order. The Court held the district court's ruling was consistent with the
common law right to "self-help" and furthered the underlying policy of Idaho
laws enabling irrigation districts to restore their facilities to conditions that
maximize efficiency and minimize liability. Furthermore, the Court held that
the justifications for deferential judicial review of Pioneer's decision to permit
or prohibit a project on its property applied equally to Pioneer's decision to
remove the conduits without instituting judicial proceedings. Thus, the Court
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applied the same deferential arbitrary and capricious standard of review to
Pioneer's decisions to deny projects on, and remove projects from, its proper-
ty.

Notably, the Court rejected the district court's ruling that irrigation entities
retain an exclusive interest in their easements and rights-of-way. The Court
reasoned that Idaho common law provides for community and individual use
and enjoyment of an irrigation district's property so long as such use does not
unreasonably interfere with the irrigation district's purpose. The Court held no
other Idaho statutes on point indicated the legislature wished to abrogate this
right.

Accordingly, the Court held that a deferential arbitrary and capricious re-
view of Pioneer's decisions was appropriate. The Court also affirmed the dis-
trict court's ruling authorizing Pioneer to provide or withhold permission for
the construction of the City's drainage system on Pioneer's property, and to
remove those pipes Pioneer believed interfered with its own system.

The concurring justices disagreed that Idaho law mandated such deferen-
tial review of Pioneer's decisions. The concurrence argued that applying lim-
ited review to a party's decisions simply because the party had acted in a quasi-
municipal capacity would improperly extend limited review to an indefinite
number of non-government parties. The concurrence argued the Court should
instead review an irrigation entity's decisions over encroachments on its ease-
ments and rights-of-way by determining whether the trespass was unreasonable
or materially interfered with the irrigation district's system. Under this ap-
proach, irrigation districts could challenge potentially unreasonable encroach-
ments but not unilaterally remove systems that were rightfully in place. For
these reasons, the concurrence also argued irrigation districts should not be
permitted to remove encroachments prior to receiving a judicial order finding
the encroachment unreasonable.

Lauren Varner

* Editor's Note: As of the date of publication, the opinion summarized above
has been withdrawn and superseded by Pioneer Irr. Dist. v. City of Caldwell,
288 P.3d 810 (Idaho 2012). Please see Volume 16, Issue 2 of the Water Law
Reviewfor a summary of the amended opinion.

MONTANA

Fellows v. Office of Water Comm'r, 285 P.3d 448 (Mont 2012) (holding
a Montana district court lacked authority to adjudicate water rights but a water
right holder's factual allegations related to hydrologic connectivity between two
water courses and its request for a declaratory ruling were sufficient grounds
upon which the water right holder could invoke the district court's declaratory
judgment power).

In 1908, the Montana Eleventh Judicial District Court adjudicated the wa-
ter rights on the upper portion of the Teton River and appointed a water
comnissioner to administer the decreed rights. Fifty to sixty years later, the
water commissioner began to divert the entire flow of the upper Teton River
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through the Bateman Ditch diversion around the Springhill Reach, a portion
of the river that lost a significant amount of water to seepage. The water com-
missioner implemented this diversion through the Bateman ditch without the
approval of the Eleventh Judicial District Court and without any other agree-
ment between the affected parties.

Charles Fellows ("Fellows") owns a water right in Spring Creek near
Choteau, Montana, which was adjudicated and decreed in 1892. In February
2011, Fellows filed a complaint in the District Court, Ninth Judicial District,
Teton ("district court"), pursuant to section 85-5-301(1) of the Montana Code,
which pernuits the holder of a vested water right who is dissatisfied with a water
commissioners' method of distribution to file a complaint with the district
court. Fellows alleged the water comImissioner's diversion of the upper Teton
River through the Bateman Ditch around the Springhill Reach substantially
injured his senior water right in Spring Creek. Fellows asked the district court
to grant declaratory relief until the state's water court settled all the water rights
between the upper Teton River and Spring Creek.

The district court determined whether Fellows had standing to bring a
complaint against the water commissioner of the upper Teton River under
section 85-5-301(1) depended on his ability to prove the upper Teton River's
hydrological connection with Spring Creek through the Springhill Reach. The
district court dismissed Fellows' complaint, finding he must first establish his
standing, against the water commissioner by resolving the connectivity issue
with the state's water court.

Instead, Fellows appealed to the Montana Supreme Court. The Court re-
versed the district court, holding the district court was the proper venue for the
determination of the connectivity issue and the complaint against the upper
Teton River water commissioner. In examining the claim against the water
commissioner, the Court held that because Fellows' right was not derived from
any rights on the Teton River, he had no statutory claim against the water
commissioner.

Second, the Court examined Fellows' connectivity claim. The Court held
that while the water court has exclusive jurisdiction over the determination of
existing water rights, the district court has jurisdiction over the distribution of
decreed water rights. Therefore, the Court held the district court was the
proper venue for both the connectivity issue and the complaint against the
water commissioner because the water court had already decreed the rights in
Spring Creek and the upper Teton River.

Therefore, viewing Fellows' allegations of the hydrological connection be-
tween Spring Creek and the upper Teton River, and the allegations against the
water commissioner in a light most favorable to Fellows, the Court held the
district court erred in dismissing Fellows' complaint.

The Court reversed the district court's order of sumnary judgment against
Fellows and remanded the issue of the connectivity between Spring Creek and
the upper Teton River to the district court.

Jacob A. Watterson
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Giese v. Blixrud, 285 P.3d 458 (Mont 2012) (holding a district court must
certify a petition to the Chief Water Judge when the petition alleges a dispute
between water users on a water source where prior court decrees have not
conclusively detennined all parties' rights on that water source).

In 1908, the Montana Eleventh Judicial District Court ("district court") ad-
judicated water rights on the upper portion of the Teton River in Pery v.
Beattie. This decision, which was part of the district court's ongoing adjudica-
tion of the State's water, decreed certain water rights on the upper Teton River
and appointed a Water Commissioner to administer the decreed rights. Fifty
to sixty years after Peny, the Water Commissioner began diverting a majority
of upper Teton River flow into the Bateman Ditch, which runs parallel to the
natural channel of the river before it re-enters the natural river channel of the
lower Teton River above the Burd Ditch. While water commissioners in Mon-
tana commonly employed this type of diversion, the district court did not spe-
cifically authorize this measure in any prior decree.

Monte Giese, Steven Kelly, and William Reichelt ("Plaintiffs") initially
filed suit in February 2011 in District Court for Teton County ("district court"
as hereinafter used) against the Water Commissioner. Their complaint sought
to cease the Water Commissioner's diversions of excess water into the Bate-
man Ditch and to satisfy their senior water rights on the lower Teton River.
Plaintiffs contended their water rights were senior to many of those adjudicat-
ed under Peny. The district court dismissed Plaintiffs complaint because
Plaintiffs had other procedural remedies available to satisfy the relief request-
ed. In its dismissal, however, the district court invited Plaintiffs to select their
other remedy of certifying their petition to the Chief Water Judge under MCA
§ 85-2-406(2)(b) ("statute"). The statute created a right to certify questions of
law to a water court when such questions were not yet conclusively determined
under a water rights decree.

Plaintiffs abided and filed their amended petition. However, the district
court again dismissed their petition on a motion summary judgment, finding
Plaintiffs failed to state a valid claim to a water right on the lower Teton River.
Specifically, the district court found Plaintiffs failed to specifically claim water
rights on the lower Teton River adverse to the upper Teton rights adjudicated
in Peny

On appeal, the Montana Supreme Court first established that a district
court's dismissal of a complaint for failure to state a claim may only be af-
firmed if the plaintiff is not entitled to relief under any set of facts alleged,
when such facts are taken as true. Here, the statute provided that any party to a
controversy arising over a water source in which all existing rights have not
been conclusive determined may petition the district court to certify the matter
to the Chief WaterJudge.

With respect to Plaintiffs' claims, the Court held Plaintiffs satisfied their
burden under the statute because they (i) established a controversy; and (ii)
proved that prior court decrees have not conclusively established their water
rights. First, the Court held Plaintiffs' petition properly established a contro-
versy over a water source by alleging the Water Commission ignored calls on
upstream water users with rights junior to those of Plaintiffs. The Court identi-
fied further proof of a controversy over a water source in Plaintiffs' challenge
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to the Water Commissioner's diversion of water in excess of the decreed rights
under Perry. Second, the Court held Plaintiffs proved prior court decrees did
not conclusively establish their water rights, because Plaintiffs claimed water
rights not yet subject to a water decree in the lower Teton River, a portion of
the river that Pery did not specifically adjudicate.

Moreover, the Court held the district court's determination of its authority
and obligation to water users operating under a water decree alone would be
contrary to the statute. The Court noted that adopting the district court's view
would leave parties without conclusive water decrees without a means of pro-
tecting their water rights. Viewing Plaintiffs' complaint in a light most favorable
to Plaintiffs, the Court held the district court erred in dismissing the Plaintiffs'
petition and not certifying the petition to the Chief Water Judge.

Accordingly, the Court reversed the district court and held the district
court's dismissal of Plaintiffs' certification under the statute was inappropriate.

Jacob A. Watterson

Montana Dep't of Natural Res. & Conservation v. ABBCO Inv., LLC,
285 P.3d 532 (Mont. 2012) (holding (i) the State of Montana held islands that
arose vertically from the river bed after statehood in trust for funding for pub-
lic schools; (ii) the State provided sufficient evidence of the boundary of the
land to place a legal description of the land in a final judgment; (iii) the district
court violated the State's due process rights when it required the State to reim-
burse defendants for all property taxes and improvements on the land; and (iv)
the judgment in favor of the State allowed it to recover costs).

In 2006, the State of Montana brought a quiet title action in the Seventh
Judicial District Court ("district court") concerning three islands with an aggre-
gate land area of roughly 487 acres, located in the Richland County section of
the Missouri River. The islands initially grew out of the riverbed due to sedi-
ment accretion. Over time, these islands became attached to the riverbank.

The State claimed that, because the islands emerged after statehood, its ti-
tle to the land was superior to that of all the defendants named in the com-
plaint, and filed a motion for summary judgment. In its motion for summary
judgment, the Stat asserted that the lands at issue were propery characterized
as "vertical accretions to a navigable river" and thus the property of the State to
be held in trust for comon public schools. Defendants Boyde Hardy, Shirley
Hardy, Hardy Investments, L.P., and Nickie Roth (collectively, "Defendants")
filed an answer and cross-motion for sunnary judgment alleging they owned
parts of the land in fee simple because they had acquired rightful title to the
land by adverse possession.

The district court granted summary judgment in favor of Montana, finding
the State had title to the land based under the equal footing doctrine and De-
fendants could not acquire tide by adverse possession against public trust land.
The district court further ruled, however, that the riverbeds were not school
trust lands because the land board had never designated them as such. The
district court also ruled sua sponte and under the doctrine of unjust enrich-
ment that the State was required to reimburse Defendants for all paid property
taxes and improvements on the land, but required each party to pay its own
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costs and fees. Montana appealed several portions of the district court's judg-
ment to the Montana Supreme Court.

The Court first addressed Montana's claim that district court erred in its
ruling that Montana did not own the lands in trust for public schools. The
Court analyzed the claim in light of the equal footing doctrine, noting that un-
der the doctrine, Montana took the tide to the real property underlying the
beds of its navigable waters through its state sovereignty rather than through a
federal grant. Therefore, upon statehood, Montana state law governed the
land. The parties agreed that the islands were formed by vertical accretion
within a navigable riverbed after statehood, and therefore, state law governed
the lands. The Court also applied section 77-1-102(l)(b) of the Montana
Code, which states Montana holds land beneath its navigable waters in trust for
public schools, and reversed the district court's ruling on this point.

Second, the Court addressed Montana's argument that the district court
erred by refusing to declare a surveyed boundary between the islands and ad-
jacent private lands based on the State's evidence. Montana had introduced a
metes and bounds description of the land in addition to the surveys and aerial
photos it provided in its original claim. The Court held this evidence sufficient
to support a detailed description of each island and therefore the district court
erred in not entering a legal description of the land in the final judgment.

Third, the Court held the district court violated Montana's due process
right when it required, sua sponte, Montana to reimburse Defendants for taxes
paid and improvements made to the land. The Court noted that the district
court violated the due process notice right when it allowed damages for unjust
enrichment when the Defendants did not assert a claim for damages under
this theory.

Finally, the Court awarded Montana certain costs of the case because it
was the prevailing party in the quiet tide action. Section 25-10-101(5) of the
Montana Code provides a plaintiff who receives a favorable judgment in an
action that involves the tide of real estate to recover the expenses of litigation;
therefore, the Court held Montana was owed the cost of producing the survey
of the boundary of the land at issue.

Accordingly, the Montana Supreme Court reversed and remanded the
district court's judgment for further proceedings consistent with its holdings.

Emily Murphy

Town of Manhattan v. Dep't of Natural Res. & Conservation, 276 P.3d
920 (Mont. 2012) (holding the Department of Natural Resources and Conser-
vation had legal authority to request applicant's pre-1973 historical use infor-
mation prior to reviewing its application for a change of an existing water right,
and that without such information, the Department had discretion to terminate
the application as incorrect and incomplete).

The Town of Manhattan ("Manhattan") filed an application with the Mon-
tana Department of Natural Resources and Conservation ("Department"),
seeking approval for changes to its municipal well water rights. Manhattan
sought to designate several of its wells as alternate points of diversion for exist-
ing water claims it filed in Montana's water rights adjudication process. Man-
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hattan sought the Department's authorization to withdraw a total of 646 acre
feet of water per year from any combination of five wells, and to expand its
place of use to include the geographic area within which Manhattan is author-
ized to adopt a growth policy. All of the well rights in question had been estab-
lished prior to July 1, 1973.

The Department requested additional information concerning Manhat-
tan's pre-1973 historical use of the well rights. Specifically, the Department
requested a map of Manhattan's service area and a list of each water hook-up
and the volume of water delivered to each hook-up, as those conditions exist-
ed prior to July 1, 1973. Manhattan contended such information was irrelevant
to its application because Manhattan's water rights included the right to ex-
pand water use as needed for municipal growth.

When Manhattan failed to comply with the Department's request, the
Department dismissed Manhattan's application as incorrect and incomplete.
Manhattan appealed the ruling to the Eighteenth Judicial District Court, Gal-
latin County, Montana, which affinned the Department's ruling. Manhattan
then appealed to the Montana Supreme Court.

The Court focused its analysis on the requirements of the Montana Water
Use Act ("Act"). The Act recognizes lawful water rights that existed prior to
July 1, 1973, prescribes an application procedure to change the existing water
rights, and allows the Department to adopt rules to implement the Act. Pursu-
ant to this authority, the Department adopted a rule ("Rule") that required
applicants intending to change pre-1973 water rights to provide information
regarding the historical use of the rights prior to July 1, 1973.

Manhattan did not challenge the validity of the Rule. Instead, it argued
that the Department assigned improper weight to its historical use information
when it reviewed Manhattan's application. Manhattan argued, pursuant to a
1985 Temporary Preliminary Decree from the Montana Water Court, that its
existing municipal water rights included expansion of water use to satisfy mu-
nicipal growth. Manhattan argued the Department's review of its historical use
information would be irrelevant. However, because the Department terminat-
ed the application as incorrect and incomplete without making a decision on
the application, the Court held none of Manhattan's arguments were ripe for
review. The Court also held the Department properly followed its existing
Rule.

Accordingly, the Court affirmed the district court's decision that the De-
partment had the requisite authority to request historical use information from
Manhattan in connection with reviewing Manhattan's application.

Natalia Schissler

NEBRASKA

In re 2007 Administration of Appropriations of the Waters of the Nio-
brara River, 820 N.W.2d 44 (Neb. 2012) (holding (i) the law-of-the-case doc-
trine did not prevent junior water rights holders from objecting to issues over
to the burden of proof and the Department of Natural Resources' alignment
as a party litigant; (ii) the alignment of the Department as an adverse party was
proper in a case where plaintiffs challenged its method of administration; (iii)
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the burden of proof was on objecting junior rights holders when they chal-
lenged closing notices; (iv) a hearing officer's denial of a plaintiffs request to
amend a complaint was not an abuse of discretion when the requested
amendment was meritless; and (v) parties appropriately raised the issue of
abandonment and forfeiture of water rights through statutory and common-law
methods).

The Nebraska Public Power District ("NPPD") operates a hydropower fa-
cility on the Niobrara River near Spencer, Nebraska. Attached to the facility
are three separate water rights, all owned by NPPD. Jack Bond and Joe
McClaren Ranch ("Landowners") own property upstream of the Spencer facil-
ity with junior surface water rights appropriated for agricultural use. In March
2007, NPPD requested the Nebraska Department of Natural Resources
("Department") place a call on the Niobrara River to curtail the water rights of
junior upstream landowners, asserting that the River's flow was insufficient to
satisfy the Spencer facility's more senior water rights. After repeated measure-
ments of the Niobrara River, the Department determined the flow was insutli-
cient to satisfy the Spencer facility's water rights. Accordingly, the Department
issued closing notices to Landowners and approximately four hundred other
junior appropriators.

Landowners filed a request for an administrative hearing before the De-
partment, alleging NPPD had abandoned its water rights and Landowners
were not subject to the closing notices under the futile call doctrine. The De-
partment appointed an independent attorney to act as the hearing officer. Dur-
ing the hearing, Landowners objected to the Department appearing as a party.
After the hearing officer determined the Department was a proper party, the
Department left the matter pending, which allowed NPPD to enter into sub-
ordination agreements with upstream users.

While the administration proceedings were still pending, Landowners
filed a petition for condemnation of NPPD's water rights in Boyd County
Court ("county court"). The county court granted a condemnation award to
Landowners and a twenty-year compensation award for NPPD. NPPD then
filed to dismiss the administrative proceedings because the condemnation
award rendered the proceedings moot. Accordingly, the Department dis-
missed the administrative proceedings for lack of subject matter jurisdiction.

On appeal to the Nebraska Supreme Court, Landowners argued the pro-
ceedings were not moot because a detenrmination on the status of NPPD's wa-
ter rights could benefit them because they would not need to pay NPPD for
water if NPPD's water rights had been abandoned. The Court held the pro-
ceedings were not moot and remanded the case for further proceedings.

On remand back to the Department, Landowners sought to amend their
complaint to add an estoppel claim. Landowners also wished to add an asser-
tion that NPPD had not called for water administration in fifty years and the
Department never previously issued closing notices on NPPD's behalf. The
Department appointed a different independent attorney as the hearing officer.
The new hearing officer refused to allow Landowners to amend their com-
plaint. NPPD next filed a motion to impose Nebraska's rules of evidence and
to exclude evidence that the Spencer facility had wasted water through leakage.
The hearing officer granted NPPD's motion.
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The hearing officer allowed several exhibits over the objections of NPPD
because the exhibits were not relevant to the proceedings. The Director of the
Department ("Director") soon issued his final order based on the hearing.
The Director overruled the hearing officer on allowing the exhibits. Addition-
ally, the Director determined that Landowners initiated the action under NEB.
REV. STAT. § 61-206; which places the burden of proof on Landowners, and
also that the Department's status as a party was proper because Landowners
were challenging the Department's methods for water administration.

The Director also determined that the dispute over whether NPPD had
abandoned its water rights was irrelevant for an action brought under § 61-206
because Landowners did not properly challenge NPPD's water rights under
NEB. REV. STAT. §§ 46-229 to 46-229.05. The Director also noted that Land-
owners did not provide any evidence that NPPD had abandoned its water
rights. The Director then ruled Landowners failed to meet their burden of
proof to dispute the futile call analysis and denied their claims regarding the
propriety of the closing notices.

Landowners appealed the Director's rulings back to the Nebraska Su-
preme Court. Landowners claimed the Director erred in (i) aligning the De-
partrient as a party litigant; (ii) assigning burden of proof to Landowners; (iii)
excluding evidence that the Spencer facility had wasted water through leakage;
(iv) declining to allow Landowners to amend their complaint; (v) rejecting evi-
dence after the hearing officer had admitted the evidence; (vi) determining that
the claims against NPPD's water rights were excluded from the proceedings;
(vii) determining that NPPD had not abandoned a portion of its rights; (viii)
concluding that NPPD could place a call for the full amount of its water rights;
and (ix) determining that the Department conducted a proper futile call analy-
sis.

The Court first held Landowners were not prevented from objecting to
the assignment of the Department as a party litigant based on the law-of-the-
case doctrine. The Court reasoned the original appeal of this case did not ad-
dress the issue of the Department's status and Landowners were not bound by
the hearing oflicer's original decision that the Department was a proper party.
The Court then held because Landowners challenged the administration of
the Department's enforcement of water rights, it was appropriate for the De-
partment to defend its methods of administration. Landowners then argued
the Department's alignment as a party violated due process. The Court held
some mixing of judicial and prosecutorial functions was acceptable and these
functions were not improperly combined.

Next, the Court held Landowners bore the burden of proof to show
NPPD had abandoned its water rights because they raised questions outside
the scope of the call for administration. Additionally, the court held the land-
owners' request for hearing was more akin to a petition. The Court then held
the hearing officer's denial of Landowners' request to amend their complaint
was appropriate and not an abuse of discretion. The hearing officer had sus-
tained NPPD's objections to Landowners' request to amend because the De-
partment did not have general equitable jurisdiction and could not be es-
topped from perfonning its legal duties.
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Finally, the Court held the Director erred in refusing to address whether
NPPD abandoned its water rights. The Court held NEB. REV. STAT. § 46-229
only laid out a procedure the Department must follow when cancelling a water
right. The statute did not eliminate common-law methods for challenging an
appropriation.

Accordingly, the Court again remanded that case back to the Department
with directions to determine whether NPPD's appropriations had been aban-
doned or forfeited.

Christopher Butler

NEVADA

In re Nevada State Engr Ruling No. 5823, 277 P.3d 449 (Nev. 2012)
(holding that a court's jurisdiction over an applicant's appeal of a state water
engineer's decision is not limited to the county in which the applicant's water
rights lie, but rather, a court may hear an appeal in any county in which the
decision affects the applicant).

This case concerns the Nevada State Engineer's ("State Engineer") Ruling
5823, which allocated groundwater rights in the Dayton Valley Hydrographic
Basin ("Basin"), located in Lyon County, Nevada. Most of the applications the
State Engineer considered in Ruling 5823 asked to change the point of diver-
sion, place, and manner of use of existing groundwater appropriations in the
Basin. Churchill County, Nevada and the Pyramid Lake Paiute Tribe ("Appel-
lants"), believing the Basin was already over-appropriated, had protested the
allocations on the basis that the changes would injure their interests in the Ba-
sin. The Basin's groundwater is hydrologically connected to the Carson River,
which flows into the Lahontan Reservoir. Appellants argued to the State Engi-
neer that approving the applications in Lyon County would deplete these wa-
ters in neighboring Churchill County, in which Appellants have an interest.
The State Engineer rejected Appellants' arguments and issued Ruling 5823.

Appellants filed appeals in the Third Judicial District Court in Churchill
County ("district court"), invoking NEv. REV. STAT. § 533.450(1) ("Statute"),
which enables those negatively affected-by a State Engineer's decision to pur-
sue judicial review of that decision. The Statute also provides that an appeal
"must be initiated in the proper court of the county in which the matters af-
fected or a portion thereof are situated." Asserting improper venue, the State
Engineer requested a venue change from Churchill to Lyon County because
Appellants' water rights are or would be located in Lyon County. Appellants
argued in return that the Statute allowed for more than one possible venue and
that either court was proper.

The Pyramid Lake Paiute Tribe filed a separate appeal in federal district
court, arguing the state district court venue was improper because the Tribe's
water rights were federally decreed water rights and therefore the decree court,
not the state district court, had jurisdiction over the rights. The federal district
court ruled that the Statute granted exclusive jurisdiction in the court where
the applicants actual or proposed water rights were located. In the context of
Ruling 5823, the federal district ruled jurisdiction was proper in Lyon County.
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The federal district court accordingly dismissed the Pyramid Lake Paiute
Tribe's federal appeal ("Alpine decree").

The district court (in Churchill County) then heard this case and ruled
that the location of the applicant's water rights determined which court had
jurisdiction to hear an appeal from a State Engineer decision. Therefore, the
district court lacked subject matter jurisdiction over Appellants' appeal and
could not change the.venue.

Appellants eventually appealed the district court's decision to the Su-
preme Court of Nevada. But in the meantime, the Ninth Circuit Court of Ap-
peals vacated Alpine, based on United States v. Orr Water Ditch Co., 600
F.3d 1152 (9th Cir. 2010). In Orr, the Ninth Circuit rejected the proposition
that the location of an applicant's water rights determines jurisdiction under
the Statute. The Supreme Court of Nevada then reviewed Appellants' case de
novo to determine whether the district court indeed had subject matter juris-
diction over the case in light of the Ninth Circuit's decision to vacate Alpine.

The Court began by analyzing the language of the Statute, in particular the
phrase "matters affected or a portion thereof." It held the phrase signified
multiple potential forums and that if "a portion" of the "matters affected" is
located in a certain county, that county was a proper forum for all of the "mat-
ters affected." Moreover, the Court noted the district court's decision was at
odds with Orr, which, while not binding, proved persuasive. The Court ulti-
mately held that subject matter jurisdiction was not limited to the location of
an applicant's water rights and the district court erred in dismissing Appellants'
appeal for lack of subject matter jurisdiction.

Accordingly, the Court vacated and remanded the case to the district
court.

Lelish Auerbach

OREGON

Brown v. City of Eugene, 279 P.3d 298 (Or. Ct. App. 2012) (holding that
the term "water service" in a city charter granted a city council control over
extensions of water service to end users but not over wholesale transfers of
water).

In April 2010, the Eugene Water and Electric Board ("EWEB") contract-
ed with the City of Veneta ("Veneta") for Veneta to purchase water from
EWEB. The contract specified that EWEB would not provide service directly
to customers in Veneta; the sale would be of "surplus water" and characterized
as "wholesale." The point of delivery of the approximately 150 million gallons
per year under the contract was technically located within Eugene City limits.
EWEB and Veneta each agreed to extend their respective water transnuission
facilities to the point of delivery. In accordance with Oregon law, EWEB peti-
tioned for judicial validation of the contract. Judicial validation of the contract
was also a precondition to EWEB performing any of its contractual obliga-
tions. The Oregon Circuit Court for Lane County ("trial court") granted mo-
tions to intervene by the City of Eugene ("Eugene") and other interested par-
ties (collectively, "Intervenors").
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Intervenors moved for summary judgment, arguing that the proposed con-
tract between EWEB and Veneta violated a section of the Eugene Charter
("Charter") that vests the Eugene City Council with the sole authority to ap-
prove sales of water. EWEB also moved for summary judgment, arguing that,
other than the City Council's control over the extension of water service, the
same provision of the Charter grants the EWEB full authority over the water
utility, including wholesale transactions. The trial court granted EWEB's mo-
tion for summary judgment and Intervenors appealed to the Court of Appeals
of Oregon ("appeals court").

On appeal, Intervenors argued that the term ""water service" encompassed
the sale of wholesale water to other entities, regardless of which entity distrib-
uted that water to end users. Accordingly, the appeals court focused its review
on interpreting the meaning of section 44(3) of the Charter, which governed
EWEB's authority over water transfers. The appeals court first established that
section 44(3) granted EWEB authority over wholesale water sales unless those
sales constituted an extension of water service. The parties agreed on the
meaning of "extension," but the disagreed on the meaning of "water service."

The appeals court next endeavored to define the meaning of "water ser-
vice." The appeals court discounted the varied and numerous dictionary
meanings of "service," and instead looked to the definition of "service" voters
relied on when they voted for section 44(3) in 1976. From the voters' perspec-
tive, the appeals court stated, "water service" meant the provision of water to
the end user, which was consistent with EWEB's argument. The appeals court
found it unlikely that voters would have understood water service to encom-
pass the wholesale transfer of water from one utility or entity to another.

Acknowledging the Charter language standing alone still did not provide a
concrete answer to the meaning of "water service," the appeals court looked to
the context of the Charter provision. The appeals court reviewed the statutory
framework in existence at the time of the Charter vote. It found that in 1969,
the Oregon State legislature created three local government boundary coi-
missions and used the word "service" in a way that supported EWEB's pro-
posed definition of service. Therefore, statutory references to "service" in the
1969 legislation reflected the general understanding of "service" at the time to
mean service to individuals and entities, not wholesale to utilities and munici-
palities.

Last, the appeals court reviewed the history of the Charter's enactment,
which included a statement in the voters' guide that the City Council's authori-
ty over the extension of water service could be exercised as a tool for land use
planning and control of urban sprawl. The appeals court further reasoned that
its interpretation of "water service" would still provide the City Council with
some measure of control over land use and urban sprawl.

Accordingly, the appeals court held that EWEB had authority to enter in-
to the contract with Veneta without first obtaining approval from the City
Council and that the trial court properly validated the contract.

Darin Smith
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UTAH

Magna Water Co. v. Strawberry Water Users Ass'n, 285 P.3d 1 (Utah Ct
App. 2012) (holding that objectors, Magna Water Company and South Farm
LLC, lacked constitutional standing to challenge a proposed determination by
the Utah State Engineer. However, objectors had alternative standing to chal-
lenge the recommendation which allowed for the recapture and reuse of water
once return flows commingled with natural water drainage).

Under the Strawberry Valley Project, water is imported into the Utah Lake
Basin and Jordan River from the Uintah Basin in the Colorado River drain-
age, as part of a federal reclamation project. The imported water is subse-
quently used and administered by the Strawberry Water Users Associations
and Strawberry Highline Canal Company (collectively, "SWUA") to fulfill
federal contracts with the United States Bureau of Reclamation. Some of the
water returns to the Utah Lake-Jordan River hydrological system through sur-
face runoff or groundwater seepage.

In an effort to ensure the reuse of such water, SWUA petitioned the
Third District Court of Utah ("district court") to establish its right to use the
return flows. The district court ordered the Utah State Engineer to prepare a
recommendation for how to proceed with the return flow issue. The State
Engineer proposed that the return flow could be recaptured and reused by
SWUA even after the imported water had commingled with the natural drain-
age water in the Utah Lake-Jordan River system ("Proposal").

Magna Water Company and South Farm, LLC (collectively, "Objectors")
filed an objection to the State Engineer's Proposal in the district court, claim-
ing the Proposal would adversely affect their water rights and interests in the
basin. Objectors argued that their water rights would suffer reduced diversions
during drought years and that Objectors would incur considerable expenses to
defend their rights.

The district court dismissed Objectors' claims on the grounds Objectors
did not have standing for the following reasons: (i) Objectors' ground water
rights were "up-gradient" from the Jordan River and were not connected to or
affected by water levels in Utah Lake or the Jordan River; (ii) Objectors did
not have a legally protected interest in the controversy; (iii) Objectors were not
appropriate parties because they were not interested or positioned to effective-
ly assist the court; (iv) the issues raised by the Proposal were likely to be raised
by other parties with a stake in the matter; (v) Objectors' ownership of stock in
Utah Lake-Jordan River water companies did not confer standing; and (vi)
Objectors did not present evidence to support a finding that they would have
suffered a distinct and particularized injury based on the proposal.

On appeal, the Utah Court of Appeals ("appeals court") held the district
court properly ruled that Objectors did not have constitutional standing. Ob-
jectors again claimed that, as a result of the proposal, they would be subject to
reduced diversions under their water rights during drought years. Moreover,
Objectors claimed that they would have to spend considerable resources to
defend their water rights against inaccurate return flow calculations. However,
the appeals court agreed with the district court and found that Objectors' water

222 Volume 16



COURTREPORTS

rights were "up-gradient" from the Jordan River and were in no way affected
by water levels in Utah Lake.

In addition, the appeals court determined that there was no hydrological
connection between Objectors' water rights and the Utah Lake-Jordan River
system. The appeals court also determined that Objectors did not show that a
reasonable probability of future injury existed. Accordingly, the appeals court
held that Objectors' claims did not show a particularized injury, which is re-
quired to establish constitutional standing.

The appeals court, however, reversed the district court's determination
that Objectors also lacked alternative standing (standing based on an appropri-
ate party raising issues of significant public importance). To establish alterna-
tive standing, the appeals court found Objectors were an appropriate party and
the issues Objectors raised were of sufficient public importance to warrant
standing. The appeals court held that Objectors were an appropriate party to
the litigation because they had an interest necessary to aid the court in review-
ing all relevant and factual issues. This interest stemmed from the fact that
Objectors were water rights holders interested in preserving water resources
and ensuring compliance with state laws and regulations.

Moreover, the appeals court found that Objectors were an appropriate
party because no other objections had been filed regarding the State Engi-
neer's proposal. As such, the appeals court held that no other party with a
stake in the matter was likely to raise the issue, contrary to the district court's
finding. The appeals court also determined that the issue was of sufficient pub-
lic importance to warrant Objectors having standing, in part because no court
in the State had yet decided whether imported water could be recaptured and
reused in the manner recommended by the State Engineer.

Ultimately, the appeals court held that the dispute would resolve a novel
issue in the State and had the potential to impact a significant portion of the
community. Because Objectors were an appropriate party and because the
public had an interest in having the issue litigated, the appeals court held Ob-
jectors properly established alternative standing.

Consequently, after affirming the district court's determination that Objec-
tors lacked constitutional standing, the appeals court reversed the district court
and found that Objectors had alternative standing to challeng& the State Engi-
neer's recommendation. The appeals court then remanded the case for fur-
ther proceedings.

Ryan Coyne

WASHINGTON

Vander Houwen v. State Dep't of Ecology, 170 Wash. App. 1009 (Wash.
Ct. App. 2012) (holding the Department of Ecology may deny an application
for a groundwater appropriation permit where it can be shown that withdrawal
of groundwater would impair existing surface water rights or detrimentally
affect the public welfare).

Mr. Vander Houwen ("Vander Houwen") owns two parcels of land near
Naches, Washington, one parcel with an existing groundwater well, and one
parcel without. In 1992, Vander Houwen applied to the Washington Depart-
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ment of Ecology ("Ecology") to increase his wellwater right in order to supply
water to an expanded orchard. Ecology found no record of a water right for
the existing well, and advised Vander Houwen to apply for a groundwater
permit. Vander Houwen did not apply for a permit at that time and instead
hired a well driller to deepen the existing well and drill a new well on the other
parcel of land. Vander Houwen later applied for two water right pennits to
appropriate groundwater through each well ("applications").

Meanwhile, due to hydraulic continuity, pumping of Mr. Vander
Houwen's wells diminished surface water supplies for both the Naches and
Yakima Rivers. The Naches River, a tributary of the Yakima River, is over-
appropriated, and during dry years, the river cannot satisfy all water rights. In
response, the Bureau of Reclamation designed the Yakima River Basin Water
Enhancement Program ("Program") to improve river flow, fish passage condi-
tions, and fisheries in the Yakirna River Basin. In support of the Program, the
Washington legislature enacted a law removing all unappropriated surface
water in the Yakima River Basin. Vander Houwen's original well pumped
water from the Ellensburg Formation aquifer, creating a void that drew from,
and resulted in water loss to, the Naches River.

In reviewing Vander Houwen's applications, Ecology relied on WASH.
REV. CODE § 90.03.290(3), which requires that Ecology to consider the follow-
ing when determining whether to issue a permit: whether (i) any water is avail-
able for appropriation; (ii) the proposed use is beneficial; (iii) the appropria-
tion impairs existing water rights; and (iv) the appropriation will detrimentally
affect the public welfare. Washington law provides these requirements are
applicable to groundwater in addition to surface water. After considering these
factors, Ecology denied Vander Houwen's applications in 1994 and issued two
cease and desist orders.against him for unauthorized water use.

Vander Houwen appealed Ecology's decision and orders to the Pollution
Control Hearings Board ("Board"). The Board affirmed Ecology's decision
and Vander Houwen then petitioned the Yakima County Superior Court
("superior court") for review. The superior court found insufficient evidence
to show that the applications impaired existing water rights or detrimentally
affected the public welfare. It remanded the issue back to the Board. The
Board reaffirmed Ecology's decision to deny the permit applications based on
evidence presented by Ecology, which showed hydraulic continuity between
the wells and the Naches River. Vander Houwen then brought an appeal to
the Court of Appeals of Washington ("appeals court").

The appeals court reviewed the various administrative decisions in ac-
cordance with the Washington Administrative Procedure Act and based its
review on the administrative record. Accordingly, the appeals court addressed
two issues: (i) whether the appropniation would impair existing water rights;
and (ii) whether the appropriation would detrimentally affect the public wel-
fare.

The appeals court examined the evidence presented by Ecology, the high
level of appropriation of the river, the removal of unappropriated water, and
the amount of water Vander Houwen requested. The appeals court held, be-
cause of the hydraulic continuity between the wells and the Naches River,
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Vander Houwen's use of his wells would indeed diminish surface water during
dry years and likely impair existing water rights.

The appeals court also considered the public's interest in the Yakima Riv-
er and its investment in the Yakima River Basin Water Enhancement Pro-
grain. The appeals court detennined the reduction of surface water in the
Naches River would detrimentally affect the Yakima River Basin and under-
mine the Program; thus, proving detrimental to the public welfare.

The appeals court accordingly concluded the evidence presented by Ecol-
ogy supported the Board's detennination and affirmed the Board's decision to
deny Mr. Vander Houwen's applications for groundwater rights.

Holly Taylor

WYOMING

Garber v. Wagonhound Land and Livestock Co., 279 P.3d 525 (Wyo.
2012) (holding although petitioners proffered sufficient evidence to establish a
transfer of their water right from one property to another upstream property
would not exceed historic diversion or consumptive use or diminish return
flows, and that the transfer would not injure other downstream appropriators,
the Wyoming State Board of Control reasonably reduced the right available
for transfer by four percent to account for loss of tributary inflow resulting
from the transfer).

In fall 2007, Wagonhound Land and Livestock Co., VeuJohn Oil, Inc.,
and Steven M. VenJohn ("Wagonhound" and "VenJohn", respectively, and
collectively "Petitioners") petitioned the Wyoming State Board of Control
("Board") to change the place of use, point of diversion, and means of convey-
ance for water appropriations on 174.8 acres held by VenJohn for use on
Wagonhound's property. Wagonhound's property is located approximately
thirty miles upstream from Venjohn on the North Platte River. Two tributar-
ies, LaBonte Creek and Wagonhound Creek, enter the North Platte between
the historic and proposed points of diversion. These creeks are subject to low
or no flow during the late summer. Wagonhound planned to use Veldohn's
water rights to irrigate crops under three central pivot sprinklers-a system very
similar to the system VenJohn historically used on his land.

Intervening landowners ("Objectors") objected to the petition and the
Board held a contested hearing. The Board approved the transfer of water
rights attached to 152.5 of the 174.8 acres, which included reductions to ac-
count for lands VenJohn historically irrigated with contract reservoir water and
a four percent loss of tributary inflow resulting from the transfer. Objectors
appealed the Board's decision to the District Court of Converse County, Wy-
oming ("district court"). The district court upheld the Board's decision and
Objectors appealed to the Supreme Court of Wyoming.

Objectors first argued the transfer would violate a Wyoming law that pro-
hibits using more than a water right's historic use. Objectors based their claim
on the assumption that Petitioner would divert at the maximum allowable rate
under the right for the entire irrigation season and thereby exceed Petitioner's
historic diversion and use by 328 acre-feet. Objectors further argued granting
the petition would decrease flows available to them because Petitioner's pro-
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posed diversion point was upstream from the historic diversion point and had
contributions from intervening tributaries. Applying a substantial evidence
standard of review, the Court rejected Objectors' arguments, noting that such
maximum diversions would be highly unlikely or impossible. The Court held
the Board correctly determined the amount available for transfer based on the
acreage VenJohn historically irrigated and consistent with the duty of water.

Objectors next argued that granting the petition would violate Wyoming
law governing changes in the place of use of a water right. Objectors based
their claim on the fact that Wagonhound's complex irrigation system could
apply water from the VenJohn right to any of the fields fed by the system, re-
gardless of whether the land was attached to the VenJohn right. The Court
rejected Objector's argument as speculative and dismissive of the ability of
authorities to regulate water resources. Instead, the Court held that on-the-
ground factors such as climate and soil type provided sufficient evidence to
support the Board's decision.

Objectors then argued that transferring the VenJohn right would violate
Wyoming law governing consumptive use by reducing return flows. Objectors
proffered evidence that Wagonhound diverted water into lined ponds that
would allow less return flow than Venjohn's unlined ponds. After considering
other evidence showing both VenJohn and Wagonhound's systems allowed
similarly low amounts of return flows, the Court held that the Board's decision
was reasonable.

Objectors next argued that the transfer would cause injury to the rights of
other appropriators. Objectors claimed that any reduction in flow resulting
from the transfer would injure junior appropriators by increasing the likeli-
hood juniors would have to temporarily discontinue their use in order to pro-
tect senior appropriators in times of water scarcity. The Court ultimately up-
held the Board's decision that, based on expert testimony, the transfer would
not result in measureable changes to the flow of the North Platte that could
injure other appropriators.

Objectors also argued that the transferred right should be reduced by 7.6
percent to account for loss of tributary inflow resulting from the transfer, as
opposed to the four percent reduction approved by the Board. Objectors
based their reduction calculation on an historic average of annual flows at
Venjohn's diversion point, while Petitioner's expert advocated a calculation
based on historic median flow to better account for the disparity between dry
months and flood events. The Court deferred to the Board's expertise and
applied the four percent reduction, noting the complexity involved in such
inflow calculations.

Finally, Objectors asked the Court to reverse the Board's decision to allow
Petitioners to amend their petition to meet satisfy the requirement that a peti-
tion fully identify ownership of an appropriation or establish sole ownership by
the petitioner. The original petition failed to identify the ownership interests of
three individuals, and the Board had directed Petitioners to amend the peti-
tion maps to reflect these omitted interests. The Court upheld the Board's
decision, noting Objectors failed to explain how the Board's process was inap-
propriate, in violation of statutory or Board rules, or injurious to other land-
owners.
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Accordingly, the Court rejected Objectors' arguments and affirmed the
Board's various actions allowing for the transfer of the reduced VenJohn right
to Wagonhound.

Everette Bullard
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