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LIMITATIONS AND THE FEDERAL COURTS
William Wirt Blume™ and B. ]. George, Jr.t

« F the time of commencing civil actions” was the second title of

O Part II of the Code of Procedure proposed by David Dudley
Field and his co-commissioners in 1848. The reason for including time
limitations in a code of procedure was stated by the commissioners in
their first report:*

“Their introduction in this place is rendered necessary, by the
fact, that the existing limitations of actions, (with the exception of
those relating to real property,) depend upon the distinctions be-
tween actions at law and suits in equity, and between the several
forms of actions at law. To carry into effect, therefore, the aboli-
tion of those distinctions, it becomes necessary to revise the statute
of limitations, and to adapt it to the substance, instead of the form,
of the remedy.”

When similar reforms for the federal courts became effective in 1938
as a result of the adoption of the Rules of Civil Procedure no attempt
was made to provide time limitations for the commencement of civil
actions. To have done so would have meant the adoption of a federal
statute of limitations applicable to all actions commenced in, or re-
moved to, the federal courts. Such a statute would have created differ-
ences in time limitations between state and federal courts, and would
have led to evils of the type sought to be avoided by the Supreme Court
by its decision of Erie R.R. v. Tompkins (1938).2 One great objective
of the Rules of Civil Procedure was to provide a uniform procedure for
all the federal district courts without regard to the procedure of the
states in which the courts were held. The great objective of the de-
cision in Erie R.R. v. Tompkins was to provide uniformity of result
within a particular state in actions involving state-created rights. The
implementation of these great objectives in the same year marks 1938
as the beginning of a new period in the history of the federal courts.

* Professor of Law, University of Michigan.—Ed.

1 Associate Editor, Student Editorial Board, Michigan Law Review.—Ed.

1 Frrst RerorT OF THE CoMMISSIONERS ON PRACTICE AND PrEapmnes 92 (1848).
2304 U.S. 64, 58 S.Ct. 817 (1938).
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I
ArpricasiLrTy OF STATE STATUTES TO FEDERAL CASES
A. Under Rules of Decision Act before 1938
1. Actions at Law
Section 34 of the Federal Judiciary Act of 1789 provided “that the

laws of the several states, except where the constitution, treaties or
statutes of the United States shall otherwise require or provide, shall be
regarded as rules of decision in trials at common law in the courts of
the United States in cases where they apply.”® That this section (later
known as the Rules of Decision Act)* was intended to apply to matters
of substantive law and not to procedure is clearly shown by the fact that
Congress the same year enacted another statute® (known as the Process
Act) which provided that the “forms of writs and executions” and the
“modes of process” in “suits at common law” should be the same in each
state respectively as then “used or allowed in the supreme courts of the
same” except as otherwise provided by federal statute. The “forms and
modes of proceedings” in equity and admiralty were to be “according to
the course of the civil law.” This act was extended in 1790,° and again
in 1791.7 In 1792 the act was amended® to provide that “the forms of
writs, executions and other process” and “the forms and modes of pro-
ceeding in suits at common law” should be the same “as are now used”
in the courts mentioned in the act of 1789. The “forms and modes of
proceeding” in equity and admiralty were to be “according to the prin-
ciples, rules and usages which belong to courts of equity and to courts
of admiralty respectively.” It was further provided that the prescribed
practice might be altered by rule of court. The act of 1792 applied only
to the original thirteen states. Federal courts sitting in states admitted
after that time usually followed state practice in law actions, but were
not required to do s0.° In 1828 the act was amended® to make it ap-
plicable to federal courts held in states admitted into the Union since
1789. The “forms and modes of proceeding” in actions at law were to
be same as then used in the highest state court of original jurisdiction.

31 Stat, L. 73, 92.

4 Now §1652, tit. 28, U.8.C. (1948).

5] Stat, L. 93.

61 Stat, L. 122.

71 Stat. L. 191.

81 Stat, L., 276.

9 Warren, “Federal Process and State Legislation,” 16 Va. L. Rzv. 421 at 436 (1930).
10 4 Stat, L. 278
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Since this act applied only to states then existing, the act was amended
in 1842 to make it applicable to states admitted after 1828. After
1842 it was the practice to insert in each act admitting a state to the
Union a provision making the laws of the United States, not locally
inapplicable, effective within that state.** “Legal effect of that provision
was, that the Process Act of the nineteenth of May, 1828, became ap-
plicable in the Federal courts of that State.”** The “forms and modes
of proceeding” in actions at law “were such as were used in the highest
court of original jurisdiction of the State at the time of its admission into
the Union.”* Finally, in 1872, Congress got away from the old scheme
of requiring conformity with state practice of some fixed, and often re-
mote, time, by providing that the “practice, pleadings, and forms and
modes of proceeding in other than equity and admiralty causes in the
circuit and district courts of the United States shall conform, as near as
may be, to the practice, pleadings, and forms and modes of proceeding
_ existing at the time in like causes in the courts of record of the State
within which such circuit or district courts are held.”* The Conformity
Act of 1872 continued in effect until the Federal Rules of Civil Pro-
cedure became effective in 1938.1°

a. Rights created by federal statutes. Federal statutes creating
substantive rights have been of two types: (1) Statutes creating sub-
stantive rights and at the same time placing time limitations on the
enforcement of the rights created. (2) Statutes creating substantive
rights without placing special time limitations on the enforcement of
the rights created. Actions involving statutes of the first type caused
little trouble. It was clear that the time limitations prescribed by the
federal statutes, and not those prescribed by statutes of the state in
which the federal court was sitting, should be applied. In the absence
of federal time limitations federal courts were faced with the choice
of applying state statutes of limitations or getting along without statu-
tory time limitations of any kind. This problem was considered by the
Supreme Court in McCluny v. Silliman (1830),*7 and the conclusion
reached that a federal court in an action brought to enforce a right
arising under federal law should, where no special time limitation had

115 Stat. L. 499

12 Warren, ‘“Federal Process and State Legislation,” 16 Va. L. Rev. 421 at 445 (1930).

13 Clifford, J., in United States v. Keokuk, 6 Wall. (73 U.S.) 514 at 516-17 (1867).
. 14 Gray, J., in Michigan Insurance Bank v. Eldred, 130 U.S. 693 at 695, 9 S.Ct. 690

1889).

1517 Stat. L. 197.

16 2 Moore’s Feperar. Pracrice, 2d ed., 6 (1948).

173 Pet. (28 U.S.) 269 at 275 (1830).
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been prescribed by federal law, apply the statute of limitations of the
state in which the federal court was sitting. After quoting section 34
of the Judiciary Act of 1789, McLean, J., stated: “Under this statute,
the acts of limitations of the several states, where no special provision
has been made by Congress, form a rule of decision in the courts of
the United States, and the same effect is given to them as is given in the
state courts.” The question involved in McCluny v. Silliman was re-
considered in Campbell v. Haverhill (Supreme Court, 1895),'® and
the same answer given. After quoting part of section 721 of the federal
Revised Statutes (Rules of Decision Act), Brown, J., stated: “That
this section embraces the statutes of limitations of the several states has
been decided by this court in a large number of cases.”

b. Rights created by state statutes. At no time has Congress seen
fit to prescribe time limitations for actions brought in federal courts to
enforce state-created rights. In actions to enforce such rights state time
limitations have always been applied. Whenever a state statute creating
a right contained a special time limitation this limitation was considered
as a limitation of the right created by the statute, and was enforced
along with the rest of the statute by federal courts sitting in the same
or other states.’® The entire statute was a rule of decision under sec-
tion 34 of the Judiciary Act of 1789. If a state statute creating a right
did not contain a special time limitation, and there was no other state
statute expressly limiting actions on the right created,® a federal court
enforcing the right applied the general statute of limitations of the state
in which the federal court was sitting.

c. Right created by common law. There being no federal statute
of limitations applicable to common-law actions in general, the federal
courts from the beginning found it necessary to apply in such actions
the general statutes of the states. Authority for so doing was found in
the Rules of Decision Act (section 34 of the Judiciary Act of 1789).
When the action was brought in a federal court sitting in the state in
which the cause of action arose, the federal court had no choice but to

18155 U.S. 610, 15 S.Ct. 217 (1895). ‘

19 Tn Davis v. Mills, 194 U.S. 451, 24 S.Ct. 692 (1904), Holmes, J., stated at 454:

“Ordinary limitations of actions are treated as laws of procedure and as belonging to the
lex fori, as affecting the remedy only and not the right. But in cases where it has been
possible to escape from that qualification by 2 reasonable distinction courts have been willing
to treat limitations of time as standing like other limitations and cutting down the defend-
ant’s liability wherever he is sued. The common case is where a statute creates a new liabil-
ity and in the same section or in the same act limits the time within which it can be enforced,
whether using words of condition or not.”

20 See Davis v. Mills, 194 U.S. 451, 24 S.Ct. 692 (1904).
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apply the statute of limitations of that state. When the action was
brought in a federal court sitting in another state, the federal court had
to decide whether to apply the statute of limitations of the state in which
the cause arose or that of the state in which the federal court was sitting.
This problem was considered at length by Story, J., on circuit in LeRoy
v. Crowninshield (1820)** and the conclusion reached that a cornmon-
law action brought in a federal court on a cause of action arising in an-
other state was governed by the statute of limitations of the state in
which the federal court was sitting. The view that a general statute of
limitations should be classified as remedial for the purpose of applying
the law of the forum was adopted by the Supreme Court in McElmoyle
v. Cohen (1839),% and reaffirmed by that Court after full consider-
ation in Townsend v. Jemison (1850).% In Hawkins v. Barney (Su-
preme Court, 1831)** Johnson, J., recognized as “unquestionably true”
an argument that “limitation laws, although belonging to the lex fori,
and applying immediately to the remedy, yet indirectly they effect a
complete divesture and even transfer of right.” This view explains
how the federal courts could say that a general statute of limitations was
the law of the forum, and at the same time say that such a statute was a
rule of decision under the Judiciary Act of 1789. Such a statute was
procedural in the sense that it directly affected the remedy. It was sub-
stantive in the sense that it indirectly affected the right.

d. Interpretation of state statutes. In applying state statutes of
limitations the federal courts followed interpretations of the statutes
given by the highest courts of the states. In a consideration of this
problem in Bauserman v. Blunt (Supreme Court, 1893),%® Gray, J.,
after quoting the Rules of Decision Act, stated: “No laws of the several
States have been more steadfastly or more often recognized by this
court, from the beginning, as rules of decision in the courts of the
United States, than statutes of limitations of actions, real and personal,
as enacted by the legislature of a State, and as construed by its highest
court.”

e. Commencement provisions of state statutes. Statutes of limita-
tions of some of the states contained provisions declaring when an action
should be deemed commenced for the purpose of stopping the running

212 Mason 151 (1820).

2213 Pet. (38 U.S.) 311 (1839).

239 How. (50 U.S.) 406 (1850).

24 5 Pet, (30 U.S.) 457 at 466 (1831).
25 147 U.S. 647, 13 S.Ct. 466 (1893).
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of a time limitation. A question arose as to whether a federal court in
applying such a statute should, under the Rules of Decision Act, apply
the commencement provision along with the rest of the statute. This
question was answered in the affirmative in Michigan Insurance Bank
v. Eldred (Supreme Court, 1889).2° The commencement provision in
question had been enacted after the state had been admitted to the
Union, and, therefore, could not be applied under the Process Act of
1828.2" The provision could not be applied under the Conformity Act
of 1872, that act not being in force when the cause of action arose.
After noting briefly that the Process Act of 1828 and the Con-
formity Act of 1872 were not applicable, Gray, J., stated: “But it has
been settled by a series of decisions of this court that statutes of limita-
tions, even in personal actions, including actions on judgments, were
‘laws of the several States’ which, except where the constitution, trea-
ties or statutes of the United States otherwise required or provided,
must, under the Judiciary Act of September 24, 1789, c. 20, §34, be
regarded as rules of decision in trials at common law in the Courts of
the United States in cases where they apply.’ ”?¢ After the Conformity
Act of 1872 became effective there was little or no occasion for determin-
ing whether a commencement provision of a state statute of limitations
was procedural, and therefore should be applied under the Conformity
Act, or was an integral part of the statute, and therefore should be ap-
plied under the Rules of Decision Act. If not applicable under the one
statute it was applicable under the other.

2. Suits in Equity

Section 34 of the Federal Judiciary Act of 1789, which directed that
the “laws of the several states” should be regarded as “rules of decision”
in the courts of the United States, was expressly limited to “trials at com-
mon law.”*® The conformity provisions of the various process acts®
were also limited to actions at law, as was the general Conformity Act

26 130 U.S. 693, 9 S.Ct. 690 (1889).

27 Supra at note 14.

28130 U.S. 693 at 696. Referring to the state statute of limitations Gray, J., stated
at 697: “The legal construction and effect of §27 of c. 138, taken in connection with the pre-
ceding sections of the same chapter, is that the service of the summons, or its delivery to an
officer with intent that it shall be served, is the act by which the period of limitation must
be computed; and the definition of that act is an integral part of the statute of limitations,
and as such applicable, as the rest of the statute undoubtedly is, to actions in the courts of
the United States.”

29 1 Stat. L. 73, 92.

30 ] Stat. L. 93, 122, 191, 276; 4 Stat, L. 278; 5 Stat. L. 499.
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of 1872.3* The Process Act of 1789% provided that “the forms and
modes of proceeding in causes of equity, and of admiralty and maritime
jurisdiction, shall be according to the course of the civil law” or, as
amended in 1792,%% “according to the principles, rules and usages which
belong to courts of equity and courts of admiralty respectively.” From
these and other statutes it seems that Congress did not intend or expect
the federal courts to apply state law—substantive or procedural—in
equity cases.

While not bound by any act of Congress to apply state statutes of
limitations to equity cases, the federal courts gradually developed a set
of rules which required, or went far towards requiring, the application
of state limitations statutes in the following situations: (1) Where a
state statute expressly provided a time limitation for the particular type
of suit in equity. (2) Where a state statute provided a time limitation
for an action at law, and the suit in equity was for a concurrent remedy.
(3)Where a state statute provided a time limitation for an action at law,
and the suit in equity was brought in aid of the action at law. (4)
Where a state statute provided a time limitation for an action at law,
and the suit in equity was analogous to the action at law. In other sit-
uations the doctrine of laches was applied.®* It should be noted, how-
ever, that the federal courts did not always consider themselves “bound
to follow local statutes which in ordinary circumstances they could
adopt and apply by analogy.”*® Due to this reservation of power to
apply the doctrine of laches in special situations, it is generally said that
the federal courts before 1938 were not bound by the state statutes of
limitations.

Under the Process Act of 1792 the “forms and modes of proceed-
ing” in equity were to be “according to the principles, rules and usages
which belong to courts of équity” except as prescribed by federal statute
or court rule.*® In 1822 the Supreme Court adopted a rule providing
that “in all cases where the rules prescribed by this court, or by the cir-
cuit court, do not apply, the practice of the circuit court shall be regu-
lated by the practice of the high court of chancery in England.”®* The
Equity Rules of 1822 regulated the service of process, but did not pre-

8117 Stat. L. 197.

321 Stat. L. 93.

83 ] Stat. L. 276

84 See analysis of early cases (opinion by Stone, J.) in Russell v. Todd, 309 U.S. 280,
60 S.Ct. 527 (1940). Also see 2 Moorxg’s Feperat Pracricg, 2d ed., 718 (1948).

85 Stone, J., in Russell v. Todd, 309 U.S. 280 at 288, 60 S.Ct. 527 (1940).

38 1 Stat. L. 276.

877 Wheat. (20 U.S.) p. xxi (Rule XXXIIT) (1822).
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scribe how a suit in equity should be commenced, or when such a suit
should be deemed commenced for the purpose of stopping the running
of a time limitation. The Rules did provide that a plaintiff should file
his bill “before or at the time of taking out the subpoena.”®® Due to un-
certainty as to when a suit in equity was considered commenced under
English chancery practice, and to the absence of a controlling federal
statute or court rule, the federal courts had considerable difficulty in
fixing the point of commencement of a suit in equity for the purpose of
stopping the running of a time limitation. In United States v. Amer-
ican Lumber Company (9th Cir. 1898)%° Gilbert, circuit judge, stated:

“TJust at what point of time a suit in equity may be said to have
been begun under the practice of the federal courts has not been
determined by any statute, or by any rule of court, or by any au-
thoritative decision. A solution of the question must be found by
reference to the English chancery practice, which has been made
the rule of procedure in those courts.”

After a review of the English practice, the origin of which was said to be
“involved in some obscurity,” Judge Gilbert pointed out that it had been
“the interpretation of the English chancery practice,” as the same had
been followed and applied by American state courts, “that a suit is be-
gun, within the meaning of the statute of limitations, when the sub-
poena has been issued, provided that its issuance has been followed by a
bona fide effort to serve the same.” In Linn & Lane Timber Company v.
United States (Supreme Court, 1915)*° Holmes, J., disposed of the
question with characteristic briefness as follows:

“The bills were filed and subpoenas were taken out and deliv-
ered to the Marshal for service before the statute had run, reason-
able diligence was shown in getting service and therefore the rights
of the United States against all the patents were saved. For when

so followed up the rule is pretty well established that the statute is
interrupted by the filing of the bill.”

According to this case it was the filing of the bill, and not the issuance
of the subpoena, which stopped the running of the statute.

In the first case mentioned above, the trial judge, sitting in Cali-
fornia,** called attention to a section of the California Code of Civil
Procedure which provided that “an action is commenced . . . when the

38 Id. at p. xvii (Rule IV).

39 85 F, 827 at 829 (1898).

40236 U.S. 574 at 578, 35 S.Ct. 440 (1915).

41 Circuit Court, N.D. California (1897) 80 F. 309 at 315.
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complaint is filed.” “But,” he continued, “the procedure in equity in
the United States circuit courts is not controlled by state statutes; it is
entirely separate and independent of the equity rules and procedure
existing in the state tribunals.” This case involved a time limitation
prescribed by a federal statute.** Armstrong Cork Co. v. Merchants’
Refrigerating Co. (8th Cir. 1910)*® involved a time limitation pre-
scribed by the state statute which created the right sought to be en-
forced. The federal trial judge applied the state time limitation as such,
but the court of appeals thought it should be applied by analogy. After
stating that under the English chancery practice as modified in the
United States, a suit in equity should be considered commenced from
the time of the filing of the bill, Sanborn, circuit judge, added:

“Now, even if the rule of the federal courts were that a suit
in equity was not commenced until the subpoena was issued, or
until it was served, yet since the analogous statute of limitations at
law, as interpreted by the courts in the state of Missouri which
enacted it, would not bar an action like this in hand in which the
petition was filed within, and the summons was issued and served
without, the 90 days, a national court in equity ought not to bar
such a suit under the circumstances of this case.”

The court was not unaware of the fact that the Missouri view as to
when an action should be considered commenced was based on a sec-
tion of the Missouri Code of Civil Procedure found in an article en-
titled: “The Manner of Commencing Suits, and the Service of No-
tices.”** Equitable Life Assurance Society v. Schwartz (5th Cir.
1930)*° involved a time limitation contained in a contract of insurance.
The trial judge found that the suit had not been begun within the
limitation, citing a state statute. The court of appeals reversed, holding
that “a suit in equity is commenced when the bill is filed and process is
issued, where the process is subsequently served.” As to the applica-
bility of the state statute (citation not given) Foster, circuit judge, stated:

42 For another case involving a federal time limitation see United States v. Miller, (C.C.
Ore. 1908) 164 F. 444, in which Wolverton, district judge, said at 445: “It is suggested
that the commencement of a suit in equity in the federal court is governed by the local
statute for the commencement of actions within the state court; but such is not the rule.
The solution of the question when a suit is begun is to be sought wholly within equity
practice and procedure.”

43184 F. 199 at 207.

44 The court cited §566 of Missouri Revised Statutes 1899. This section is in Article
IV (“The Manner of Commencing Suits, and the Service of Notices™),

4542 F. (2d) 646 at 648.
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“Ihe Conformity Act (28 USCA §724) has no application to

proceedings in equity in the federal courts, and therefore the stat-
ute of Florida cited by the District Court is also without effect, as

the limitation relied upon was created by the contract and not by
the law of Florida.”

The views here expressed seem to conflict with those expressed in
Armstrong Cork Co. v. Merchants' Refrigerating Co., supra. Aside
from that case, it can be said in general that the federal courts did not
follow state law in determining when a suit in equity was deemed to
be commenced.*®

B. Under Rules of Decision Act since 1938
1. Forms of Action
Rule 2 of the Federal Rules of Civil Procedure (1938) provides:

“There shall be one form of action known as ‘civil action.”” Under this
rule it is not necessary or proper to label an action for legal relief as
anything other than a “civil action.” Under the federal practice before
1938 it was necessary to label actions and suits as “at law” or “in
equity,” and, in states which had not abolished the forms of action, to
label each action at law as being brought in a particular form of action.
In Williamson v. Columbia Gas & Electric Corporation (3d Cir.
1939)*" the court was called on to apply a state statute providing time
limitations for certain “forms of action” to a “civil action” brought under
the federal rules on a claim arising under a federal statute. The state
statute provided: “INo action of trespass, no action of replevin, no action
of debt not founded upon a record or specialty, no action of account, no
action of assumpsit, and no action upon the case shall be brought after
the expiration of three years from the accruing of the cause of action.”
The first question was whether a state statute limiting “forms of action”
should be applied to a federal “civil action” brought under rules of pro-
cedure which had abolished the “forms of action.” In answer to this
question, Maris, circuit judge, stated: ,
“We find no evidence in the Federal Rules of Civil Procedure
or in the notes thereto of an intent to cover the field of limitations

of actions. The state statutes accordingly remain apphcable under
the Rules of Decision Act.”

The next question was the manner of applying such a statute. As to
this Judge Maris stated:

48 See 2 Moorz’s Feperar, Pracricr, 2d ed., 733 (1948).
47110 F. (2d) 15 at 20.
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“In order to apply a statute of limitations, such as that of Dela-
ware, which reads in terms of common law actions, to a civil action
brought in a district court, it is necessary for the court through a
consideration of the nature of the cause of action disclosed in the
complaint to determine the form of action which would have been
brought upon it at common law.”

Then came the complicated problem of determining whether the par-
ticular claim would have been sued on at common law in an action of
debt on a specialty, or in an action of trespass on the case. The con-
sideration of this problem took the court back to Young and Ashburn-
sham’s Case (1587)*8 and to other old cases dealing with the various
types of actions of debt, and the differences between actions of debt and
actions of trespass on the case.

When the forms of action were abolished in New York in 1848
the code commissioners recognized the importance of revising the stat-
ute of limitations “to adapt it to the substance, instead of the form, of
the remedy.”*® Now that the forms of action have been abolished for
federal courts sitting in states which have not effected this reform, it is
highly unfortunate that these courts, and the federal appellate courts,
must continue to apply statutes of limitations which refer to the form
of the action.?® Where, under the old practice, the plaintiff labeled his
action as being in a particular form, the application of such a statute
was not especially difficult.®® Under the present federal practice the
court must determine in what form or forms the particular action might

483 Leonard 161, 74 Eng. Rep. 606 (1587).

49 Supra at note 1.

50 The common-law scheme of placing all claims for relief in groups, and prescribing
a form of action for each group, is followed in Alabama (assumpsit, debt, detinue, ejectment,
trespass, trespass on the case, and trover), Maine (assumpsit, covenant, debt, detinue, re-
plevin, trespass, trespass on the case, and trover), Maryland (assumpsit, detinue, ejectment,
replevin, trespass, trespass on the case, and trover), Massachusetts (contract, ejectment,
replevin, and tort), Michigan (assumpsit, ejectment, replevin, and trespass on the case),
New Hampshire (assaumpsit, covenant, debt, detinue, ejectment, replevin, trespass, trespass
on the case, and trover), Pennsylvania (assumpsit, ejectment, replevin, and trespass), Rhode
Island (assumpsit, covenant, debt, detinue, ejectment, replevin, trespass, trespass on the
case, and trover), Tennessee (contract, detinue, ejectment, replevin, and tort “on the facts
of the tase”), Vermont (contract, ejectment, replevin, and tort), Virginia (assumpsit, cove-
nant, debt, detinue, ejectinent, trespass, trespass on the case, and trover), and West Virginia
(assumpsit, covenant, debt, detinue, ejectment, trespass on the case, and trover). The general
statutes of limitations of the following states are geared in whole or in part to forms of action:
Colorado (assumpsit, case, debt, and replevin), Delaware (writ of right), Maine (account,
assumpsit, case, debt, replevin, and trespass), Maryland (account, assumpsit, debt, detinue,
ejectment, replevin, and trespass), New Hampshire (debt and trespass), New Jersey (account,
case, covenant, debt, detinue, replevin, trespass, and trover), Peunsylvania (account, case,
debt, detinue, replevin, trespass g.c.f., and trover), Rhode Island (account, case, covenant,
debt, detinue, replevin, and trespass), and Vermont (contract and replevin).

51 See discussion in McCluny v. Silliman, 3 Pet. (28 U.S.) 269 at 277-8 (1830).
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have been brought. When it is recalled that in some situations the
plaintiff had a choice between or among two or more forms, the com-
plexity of the problem is more apparent. “The forms of action we have
buried, but they still rule us from their graves.”s?

2. Union of Law and Equity

The Federal Rules of Civil Procedure (1938) were made applicable
to procedure in the federal district courts “in all suits of a civil nature
whether cognizable as cases at law or in equity.”®®* This provision,
coupled with the one which provides there shall be “one form of
action,”®* had the effect of establishing one procedure for civil actions
whether for legal or equitable, or for legal and equitable, relief. The
adoption of the federal rules did not affect the application of state time
limitations, and, as we have seen, the federal courts continued, under
the Rules of Decision Act, to apply state statutes of limitations in actions
for legal relief. In actions for equitable relief an important change was
made. The Supreme Court in Erie R.R. v. Tompkins (1938)°® de-
cided that state law—unwritten as well as written—must be applied by
federal courts in all cases except in matters governed by the constitu-
tion or statutes of the United States. This action was for legal relief,
and involved an interpretation of the Rules of Decision Act. A week
later, in Ruhlin v. New York Life Insurance Co. (1938),°® the same’
doctrine was applied to a question of construction of a contract arising
in a suit in equity. In Russell v. Todd (1940)*" the Supreme Court
declined to consider whether a federal court was required to apply a
state statute of limitations in a suit for equitable relief brought to en-
force a right conferred by federal law. Stone, J., indicated that the
courts would, “without reference to the Rules of Decision Act,” apply
such a statute “as a substitute or supplement for the equitable doctrine
of laches.” In Guaranty Trust Co. v. York (1945)°% the court held
that a federal court must apply a state statute of limitations in a suit for
equitable relief where jurisdiction is based solely upon diversity of citi-

52 MarrLanp, Eourry ano THE Forms or Acrtion 296 (1913). Cf. Salmond, 21 L. Q.
Rzev. 43 (1905): “Forms of action are dead, but their ghosts still haunt the precincts of the
law. In their life they were powers of evil, and even in death they have not wholly ceased
from troubling.”

53 Rule 1.

54 Rule 2.

55 304 U.S. 64, 58 S.Ct. 817 (1938).

56 304 U.S. 202, 58 S.Ct. 860 (1938).

57309 U.S. 280, 60 S.Ct. 527 (1940).

58 326 U.S. 99, 65 S.Ct. 1464 (1945); 160 A.L.R. 1231. Noted in 44 Mics. L. Rev.
477 (1945).
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zenship. Holmberg v. Armbrecht (1946)% involved a federally-created
right for which the sole remedy was in equity. The Supreme Court
held that the action was not controlled by the state statute of limitations;
that in such a case the federal court should apply its own views of the
doctrine of laches. Cope v. Anderson (1947)% involved a federally-
created right, but the sole remedy was not in equity. In such a case,
according to Black, J., “equity will withhold its relief . . . where the
applicable statute of limitations would bar the concurrent legal remedy.”

For the purpose of determining the applicability of state time lim-
itations to actions in federal courts it is now necessary to classify all
such actions as follows:

1. Actions to enforce state-created rights.
2. Actions to enforce federally-created rights.
-a. Legal remedies.
b. Equitable remedies
c. Concurrent remedies.

An action to enforce a state-created right is now subject to the same time
limitations in a federal court as in a state court, and it is not necessary
to distinguish legal remedies from equitable remedies. This is as it
should be. Uniformity of result (the objective of Erie R.R. v. Tomyp-
kins) is achieved, and procedural union of law and equity (an objective
of the Federal Rules) is made more nearly possible. An action to en-
force a federally-created right is subject to the same time limitations in
a federal court as in a state court when the remedy is “legal” as distin-
guished from “equitable.” This gives uniformity of result, but makes
it necessary to distinguish between legal and equitable remedies. When
the remedy sought in such a case is solely equitable the action is not
subject to the same time limitations in a federal court as in a state court,
except where the time limitations are fixed by federal statute. In the
absence of federal time limitations, state and federal courts may reach
different results in the same type of case. When the remedy may be
either legal or equitable, and the equitable remedy is sought because of
its greater procedural efficiency, the action is subject to the same time
limitations in a federal court as in a state court. Under this rule there
will be uniformity of result, but before the rule can be applied it must
appear that the equitable remedy sought is concurrent with one at law,
and not one available in equity alone.

59 327 U.S. 392, 66 S.Ct. 582 (1946).
60 331 U.S. 461, 67 S.Ct. 1340 (1947).
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While it must be recognized that constitutional rights to jury trial
make it impossible, without constitutional amendments, to blot out
completely the historical distinction between actions at law and suits
in equity, the obstacles preventing complete union of legal and equita-
ble procedure should be reduced to the constitutional minimum. The
elimination of the necessity of distinguishing between legal and equi-
table remedies in actions to enforce state-created rights, in order to
determine the applicability of state statutes of limitations, was a step
toward a more perfect union. It should be noted, however, that a fed-
eral court in dealing with a state-created right may be forced to apply
to a federal “civil action” a state statute of limitations which was drawn
to cover only certain actions at law.®? It must determine whether the
federal action is “at law” within the statute or is “in equity” and there-
fore governed by the state doctrine of laches. So long as these distinc-
tions remain in state statutes of limitations the federal courts will be
compelled to deal with them in civil actions brought to enforce state-
created rights.

3. Meaning of “Cause of Action”; “Arose”; “Accrue”

State statutes of limitations commonly provide that certain actions
must be commenced within specified years from the time the “cause of
action” shall “accrue.” And many have provisions for applying the time
limitations of the state or country where the “cause of action” “arose.”
The common-law term “cause of action” was employed in the New
York Code of Procedure (1848), and in similar codes of other states, to
describe the chief procedural unit of the code civil action. The term
was not defined by the codes, and serious questions arose as to its proper
definition. Some of the confusion disappeared when it was recognized
that a legal term may properly be defined one way for one purpose, and
another way for another purpose. It is now recognized that the term
“cause of action” may be defined one way for determining where a
cause of action arose; another way for determining when a cause of
action accrued; and still another way for determining whether two
pleadings refer to the same cause of action. The same is true of the
“claim for relief” of the Federal Rules (1938). The question to be
considered here is whether a federal court in applying a state statute
of limitations should proceed according to state views of what consti-
tutes a “cause of action,” and apply state definitions of “arose” and “ac-

61 See note 50 supra for states in which statutes of limitations are geared in whole or in
part to common-law forms of action. “Equitable” or “chancery” relief is referred to in the
statutes of the following states: Colo., Ga., JTowa, Mich., Miss., S.C., S.D., Va., and W.Va.
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crue,” or whether the court should rely on definitions of “claim for relief”
worked out by the federal courts, and apply federal definitions of “arose”
and “accrue.” In order to have uniformity of procedure in the federal
courts (a chief objective of the Federal Rules) it may be necessary to
have “claim for relief,” “arose,” and “accrue” defined the same way in
all federal cases involving similar situations. In order to have uniform-
ity of result in actions involving state-created rights (the objective of
Erie R.R. v. Tompkins) it may be necessary to have all courts—state
and federal—applying a particular statute of limitations give the statute
the same interpretation. If, for instance, a particular “cause of action”
is considered by state courts as having accrued at one time, and by fed-
eral courts as having accrued at another time, the choice of tribunal
may be governed by this difference of view. In this situation, advant-
ages of uniformity of procedure are outweighed by advantages of uni-
formity of result.

Rawlings v. Ray (1941)%* was an action to enforce a federally-
created right. As the remedy sought was legal, the state statute of limit-
ations was applicable. The statute provided that an action of the type
involved must be commenced “within three years after the cause of
action shall accrue.” For the meaning of the word “accrue” Hughes, C.
J., referred to a state case (Holloway v. Morris, 1931)% in which it
was said that “it is well settled that the statute of limitations does not be-
gin to run in any case until there is a complete and present cause of act-
ion.” He then stated: “The question as to the time when there was a com-
plete and present cause of action . . . is a federal question.”®* In another
case to enforce a federally-created right, Cope v. Anderson (1947),%
the Supreme Court was called on to decide where the cause of action
“arose” in order to determine what state statute of limitations should be
applied. Black, J., stated:

“The Ohio Supreme Court has itself said that a ‘cause of
action is the fact or combination of facts which gives rise to a right
of action, the existence of which affords a party a right to judi-
cial interference in his behalf.’ . . . Our appraisal of the Ohio
borrowing statute, the opinions of the courts of that state, and
the circumstances leading to this suit, persuade us that the cause
of action ‘arose’ in Kentucky within the meaning of the Ohio bor-
rowing statute. . . . We have been referred to no Ohio decisions,

62312 U.S. 96, 61 S.Ct 473 (1941).

€3 182" Ark. 1096, 34 S.W. (2d) 750 (1931).

64 For a similar holding in a similar case see Fisher v. Whiton, 317 U.S. 217, 63 S.Ct.
175 (1942).

65331 U.S. 461 at 466-7, 67 S.Ct. 1340 (1947).
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and have been unable to find any, which contradict our conclusion
that events which culminated in this suit justify our holding that
this ‘cause of action’ ‘arose’ in Kentucky within the meaning of the
Ohio statute.”

As to when the cause of action “accrued” the Court held that the answer
to this question depended on “federal law.”

Pickett v. Aglinski (4th Cir. 1940)°® involved a state-created right.
After referring to the applicable state statute of limitations, Parker, .,
stated:

“The decisions of West Virginia must be followed in the in-
terpretation of this statute; and there can be no question but that,
under those decisions, the period of limitations runs from the time
when the wrong is committed and the cause of action accrues, and
not from the plaintiff’s discovery of it.”

A similar position was taken by the Supreme Court in West v. Amer-
ican Tel. & Tel. Co. (1940).%7 In this case, which involved state-created
rights, the trial court held that a cause of action for wrongful transfer
of stock accrues when demand is made on the corporation to reinstate
claimant’s interests. This was in accord with a decision made by a
state court. The Circuit Court of Appeals (6th Circuit) reversed, hold-
ing that such a cause of action accrues when the stock is transferred.
The Supreme Court reversed, holding that the views of the state court
should be followed. Stone, J., stated:

“Since the equitable relief sought in this suit is predicated upon
petitioners’ legal rights growing out of respondent’s unlawful trans-
fer of the stock to the assignee of the life tenant, the state ‘laws’
which, by §34 of the Judiciary Act of 1789, c. 20, 28 U.S.C,,
§725, are made ‘the rules of decision in trials at common law’ de-
fine the nature and extent of petitioner’s right. See Russell v.
Todd, 309 U.S. 280, 289. And the rules of decision established by
judicial decisions of state courts are laws’ as well as those pre-
scribed by statute. Erie Railroad Co. v. Tompkins. . . .”

In Guaranty Trust Co. v. York (Supreme Court, 1945)% we are
told that the policy of Erie Railroad v. Tompkins “touches vitally the

proper distribution of judicial power between State and federal courts.”
Also:

66 110 F. (2d) 628 at 629 (1940).
67311 U.S. 223 at 236, 61 S.Ct. 179 (1940).
68 Supra at note 58.
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“In essence, the intent of that decision was to insure that, in
all cases where a federal court is exercising jurisdiction solely be-
cause of the diversity of citizenship of the parties, the outcome of
the litigation in the federal court should be substantially the same,
so far as legal rules determine the outcome of a litigation, as it
would be if tried in a State court.”

Taken literally this statement seems to mean that a federal court in a
diversity case should apply the same “legal rules,” substantive and pro-
cedural, as would be applied by a state court in a similar case. But we
know this cannot be a proper interpretation of the Rules of Decision
Act. The Rules of Civil Procedure continually remind us that Con-
gress has empowered the Supreme Court to prescribe “the forms of
process, writs, pleadings, and motions, and the practice and procedure
in civil actions.” Of the “legal rules” which “determine the outcome of
litigation,” some are uniform rules of procedure adopted by the Su-
preme Court. If these latter rules differ from the rules of the state in
which the federal court is sitting, this difference may mean one out-
come for a particular litigation in a state court, and a different out-
come for a similar litigation in the federal court. How this possibility
of difference in result can be avoided short of complete conformity is
difficult to see. Furthermore, the general superiority of the procedure
of the federal court over that of the state court, or vice versa, may in-
fluence a party to choose the forum having the better procedure. But,
again, it is hard to see how this can be avoided without complete con-
formity. And even with complete conformity, there may be differences
in the personalities of the judges of state and federal courts which will
influence the choice of forum. Where the basis of choice of forum is
superior procedure or personnel there can be no reasonably certain pre-
diction that the outcome of the litigation will be different because of
the choice. The same is true of specific differences in procedure unless
some act or omission has already occurred which will give a controlling
advantage under one scheme of procedure and not under the other. The
test here suggested is ability to predict before the forum is selected that
one outcome is probable in one forum and a different outcome is prob-
able in the other forum because of differences in the “legal rules” which
will be applied. Such a prediction can be made only when the act or
omission to which the legal rule is to be applied has already occurred.
In West v. American Tel. & Tel. Co. (supra)® the controlling facts
had occurred before the forum was selected. The stock involved was

89 At note 67.
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transferred by the defendant in 1927. In 1934 the plaintiffs brought
suit in a state court for damages. Judgment for the plaintiffs was re-
versed, the appellate court holding that proof of demand and refusal
was necessary to show conversion. In 1937 plaintiffs made the required
demand, and then brought suit in a federal court. The trial court held
that the cause did not accrue until the demand was made, and, there-
fore, the action was not barred by the statute of limitations. The court
of appeals reversed holding that demand was not prerequisite to accrual,
and that plaintiffs’ suit was barred by limitations and laches. Had this
decision not been reversed by the Supreme Court, the plaintiffs would
have been defeated by their choice of forum.

In Pickett v. Aglinski (supra)™ the controlling facts had occurred
before the forum was selected. The defendant performed an operation
on the plaintiff’s arm in December 1934. He ceased treating plaintiff
on March 1, 1935, and did not examine him afterwards except once
in June 1937. On October 19, 1937, it was discovered that a gauze or
sponge inserted in 1934 had not been removed. Action was commenced
October 10, 1938. The court of appeals held that plaintiff’s cause of
action “accrued” when the injury was received; not when it was dis-
covered. Had there been a difference on this point between state and
federal law, it is obvious that plaintiff would have selected the forum
applying the more favorable rule.

In any case an action cannot be properly commenced until the cause
of action is complete. Before commencing an action the plaintiff will
know that his cause of action is complete, when it became complete,
and where it arose. He will know how much time has elapsed since his
cause accrued. Where he has a choice of forums he will take into ac-
count any differences in time limitations and any differences in inter-
pretations of “cause of action,” “arose,” and “accrue.” When, be-
cause of such differences, his action will be barred in one forum and not
in another, his choice will mean a difference in result. Where a plain-
tiff has a choice between a state court and a federal court there should
be no differences in time limitations or in interpretations of “cause of
action,” “arose,” or “accrue.” Otherwise, the choice of forum may be
influenced by these differences contrary to the policy of the Rules of
Decision Act indicated by Erie Railroad v. Tompkins.

In order to eliminate the above bases of choice in diversity cases
a federal court sitting in a particular state will apply that state’s time
limitations along with its interpretations of “cause of action,” “arose,”

70 At note 66.
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and “accrue.” In applying state statutes of limitations in cases involving
federally-created rights, federal courts will follow state views as to where
the cause of action “arose,” but will follow federal views as to when the
cause “accrued.”

Legal rules which do their work before an action is commenced are
not rules of procedure.

4. When an Action Is Deemed “Commenced”

Rule 3 of the Federal Rules of Givil Procedure provides: “A civil
action is commenced by filing a complaint with the court.” Rule 4(a)
provides: “Upon the filing of the complaint the clerk shall forthwith
issue a summons and deliver it for service to the marshal or to a person
specially appointed. to serve it.” The statutes of limitations of many
states contain provisions declaring when actions shall be deemed com-
menced for the purpose of stopping the running of time limitations.™
The Kansas statute™ is typical:

“An action shall be deemed commenced within the meaning
of this article, as to each defendant, at the date of the summons
which is served on him, or on a codefendant who is a joint con-
tractor, or otherwise united in interest with him. Where service by
publication is proper, the action shall be deemed commenced at the
date of the first publication. An attempt to commence an action
shall be deemed equivalent to the commencement thereof within
the meaning of this article when the party faithfully, properly and
diligently endeavors to procure a service; but such attempt must
be followed by the first publication or service of the summons
within sixty days.”

In Ragan v. Merchants Transfer Co. (1949)% the Supreme Court was
called on to decide whether this statute or the federal rules should be
followed in a diversity case by a federal court sitting in Kansas in de-
termining whether the action had been commenced within the time
limited. The case involved a highway accident which occurred October
1, 1943. Plaintiff filed his complaint in the federal court September 4,
1945. Summons was promptly issued, but was not served until Decem-
ber 28, 1945. Defendant pleaded an applicable two-year statute of
limitations, and moved for a summary judgment. Plaintiff argued that
the filing of the complaint stopped the running of the time limitation,

71 See survey of state statutes infra p. 964 ff.
72 Kan. Gen. Stats. (1935) §60-308.
73337 U.S. 530, 69 S.Ct. 1233 (1949), noted in 48 Mica. L. Rev. 531 (1950).
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citing the federal rules. Defendant argued that the running of the
time limitation was not stopped until the summons was served, citing
the Kansas statute. The trial court held for the plaintiff, but was re-
versed by the court of appeals. The Supreme Court agreed with the
court of appeals, Douglas, J., saying:

“Erie R. Co. v. Tompkins, 304 U.S. 64, . . . was premised
on the theory that in diversity cases the rights enjoyed under local
law should not vary because enforcement of those rights was
sought in the federal court rather than in the state court. If recov-
ery could not be had in the state court, it should be denied in the
federal court. Otherwise, those authorized to invoke the diversity
jurisdiction would gain advantages over those confined to state
courts.”

It does not appear, however, that plaintiff’s choice of tribunal was to
any extent influenced by the differences which existed between the
state and federal provisions for commencement of the action. The fact
(failure to get service within sixty days) which might have influenced
his choice had not occurred. The only situation in which a party can
obtain an advantage by choice of forum is where he can predict a favor-
able outcome because of some act or omission which has already oc-
curred. If he is merely looking forward to some situation which may
arise in the course of a judicial proceeding, the basis of his choice is too
speculative to be taken into account. A party may prefer a federal
forum because he may, in the course of the proceedings, need the bene-
fits of free joinder, liberal discovery, or other up-to-date federal pro-
cedure. But the only way to obviate this basis of choice is to require
complete conformity with the practice of the state. And no one advo-
cates this.

Bomar v. Keyes (2d Cir. 1947)™ involved a federally-created right.
L. Hand, J., stated:

“We now hold that it is the filing of the complaint which tolls
the statute. We think that Rules 3 and 4(2) of the Rules of Civil
Procedure . . . have made no longer applicable §17 of the New
York Civil Practice Act, which fixes the beginning of the action at
the date when the writ is served, or is put into the sheriff’s hands
for sexrvice. The Rules have with some modification adopted the
practice which was apparently general in equity: i.e., that the
filing of the complaint, when followed by lodging the writ in the
marshal’s hands, will toll the statute.”

74162 F. (2d) 136 at 140 (1947).



1951 ] LimrraTions anp THE FEpERAL CourTs 957

This case was referred to in Ragan v. Merchants Transfer Co. as “a
suit to enforce rights under a federal statute.” It was thus distinguished,
but not disapproved. As the matter now stands it again seems necessary
to distinguish between state-created rights and federally-created rights:
(1) If the action is to enforce a state-created right we look to the state
statute of limitations to determine when the action shall be deemed
commenced. (2) If the action is to enforce a federally-created right we
look to the federal rules to determine when the action shall be deemed
commenced.

5. Relation Back of Amendments
Rule 15(c) of the Federal Rules of Civil Procedure provides:

“Whenever the claim or defense asserted in the amended pleading arose
out of the conduct, transaction, or occurrence set forth or attempted to
be set forth in the original pleading, the amendment relates back to the
date of the original pleading,” That this rule affects the application of
federal time limitations in actions to enforce federally-created rights
clearly appears from the opinion of Black, J., in Tiller v. Atlantic Coast
Line R. Co. (Supreme Court, 1945).” The amendment in this case
was from a claim under the Federal Employers Liability Act to a claim
under the Boiler Inspection Act. After quoting Rule 15(c) Justice
Black stated: “There is no reason to apply a statute of limitations when,
as here, the respondent has had notice from the beginning that peti-
tioner was trying to enforce a claim against it because of the events lead-
ing up to the death of the deceased in the respondent’s yard.” Does the
rule also affect the application of state time limitations in actions in
federal courts to enforce state-created rights? This question was square-
ly answered in Barthel v. Stamm (5th Cir. 1944).7® The original com-
plaint alleged that D had borrowed three certain sums of money from
P’s testator as evidenced by checks attached to the complaint. The con-
tracts as thus pleaded appeared to be oral, and D pleaded the state
statute of limitations applicable to oral contracts. P then amended his
complaint so as to make it appear that the contracts were in writing.
This was done after the time for suing on the contracts as written con-
tracts had expired. Sibley, J., stated:

“It is further argued that limitation is a matter of substantive
law and not alterable by the Rules of Civil Procedure, and that un-
der the Georgia decisions the introduction by amendment of the

75 323 U.S. 574, 65 S.Ct. 421 (1945).
76 145 F. (2d) 487 at 491 (1944).
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written contracts would be a new cause of action which would not
relate back to the date of the original suit. We agree that limita-
tion is a matter of substance rather than of procedure; but assuming
the Georgia decisions on the effect of an amendment are as assert-
ed, nevertheless the Rules validly fix the potential scope of a peti-
tion in a federal court which identifies a claim, and the relation of
an amendment which amplifies and further explains the trans-
action out of which the claim arises, for these things are procedural.
Limitation is suspended by the filing of a suit because the suit
warns the defendant to collect and preserve his evidence in refer-
ence to it. When a suit is filed in a federal court under the Rules,
the defendant knows that the whole transaction described in it will
be fully sifted, by amendment if need be, and that the form of the
action or the relief prayed or the law relied on will not be confined
to their first statement. So long as the amendment is of the sort
described in the above quoted Rule it is within the scope of the
original suit and part of it.”

A similar answer had been given by Underwood, D.]., in White v.
Holland Furnace Co. (D.C., S.D. Ohio, E.D., 1939).” Judge Under-
wood clearly recognized the necessity of applying statutes of limitations
to new causes of action set up by amendment. “But,” he observed, “the
rule has been broadened by liberalizing the meaning of the term ‘cause
of action’ by the courts and the new federal procedure.” In L. E. Whit-
ham Construction Co. v. Remer (10th Cir. 1939)7® a different result
was reached. The original complaint contained a “cause of action” for
alleged wrongful death. After trial, appeal, and reversal, the plaintiff
amended by adding a claim for medical expenses incurred during the
decedent’s last illness, and one for pain suffered by decedent before his
death. Relying on Rule 15(c), counsel for plaintiff argued that the
amendments related back to the date of the filing of the original com-
plaint. Phillips, J., stated: “We are of the opinion that the rule is not
applicable where the amendment introduces a different and additional
claim or cause of action.” The court relied on state statutes and deci-
sions to show that the statutory cause of action for wrongful death was
separate and distinct from the cause of action which accrued to the
injured person in his lifetime. It should be noted, however, that both
causes of action arose out of the “conduct, transaction, or occurrence”
described in the original complaint. By the filing of the original com-
plaint the defendant was warned to “collect and preserve his evidence.”-
The claims set forth in the amendments were “potentially” within the

77 31 F. Supp. 32 at 34 (1939).
78105 F. (2d) 371 (1939).
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scope of the original complaint. In Burdick-Baron Co. v. Swift & Co.
(5th Cir. 1950)™ the amendment was from breach of warranty to
fraud in making the representations. The action was to enforce state-
created rights. After quoting a state statute which provided that “no
subsequent amendment or supplement changing any of the facts or
grounds of liability or defense shall be subject to a plea of limitations,”
Rice, D.]., speaking for the court of appeals, stated: “We think” this
statute “is applicable here.” If, in this case, the court had applied Rule
15(c) instead of the state statute, the result most probably would have
been the same due to the fact that the relation-back provisions of both
are broad and liberal. Nevertheless, the court’s failure to refer to Rule
15(c) is perplexing, and somewhat disturbing. Is the shadow of Erie
Railroad v. Tompkins beginning to fall on Rule 15(c)?*°
In states not having statutes or decisions as broad and liberal as Rule
15(c) cases may arise in which the relation back of an amendment will
depend on whether the state or federal rule is applied. In such a case,
when brought to enforce a state-created right, must the federal court
apply the state rule so there will be uniformity of result? The answer
given in Barthel v. Stamm (supra)® is “no,” but that case was decided
before the doctrine of Erie Railroad v. Tompkins had been extended to
its present scope. At the time of that decision it was still permissible
to distinguish substantive law from rules of procedure. Despite the ex-
tension of the doctrine of Erie Railroad v. Tompkins it does not seem
reasonable to believe that the Supreme Court will go so far as to declare
that the scope of a federal pleading in a diversity case must be deter-
mined by state law so that it will have the same scope as that of a simi-
lar pleading in a state court. Furthermore, it does not seem likely that
a plaintiff having a choice between a state court and a federal court will
choose the federal court because the federal rule for the relation back
of amendments is more liberal than that of the state. At the time such
a choice must be made no event will have occurred on which a differ-
_ence in result may be predicted.

6. Change of Venue
Title 28, U.S.C., section 1404 provides: “For the convenience of

79 13 Fed. Rules Ser. 308, §15c.1, case 2; 180 F. (2d) 424.

80 The influence of Erie Railroad v. Tompkins is clearly apparent in Nola Electric Co. v.
Reilly, (D.C. N.Y. 1949) 93 F. Supp. 164. Ryan, J., first held (in 1948) that an amendment
(from tort to contract) related back under Rule 15(c). Upon rehearing (after the decision
of Ragan v. Merchants Transfer Co., supra note 73) Judge Ryan held that the question of
relation back should be decided in accordance with state statutes and decisions.

81 At note 76.
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parties and witnesses, in the interest of justice, a district court may
transfer any civil action to any other district or division where it might
have been brought.” Section 1406 provides: “The district court of a
district in which is filed a case laying venue in the wrong division or
district shall dismiss, or if it be in the interest of justice, transfer such
case to any district or division in which it could have been brought.”
These provisions are new (1948), and, providing as they do for transfer
of a case from one state to another, raise some new questions with re-
spect to the application of state statutes of limitations. (1) If an action
is brought in a state where it is barred by the state statute of limitations
may it be transferred at the request of the plaintiff to a state in which
it would not have been barred? (2) If an action is brought in a state
where it is not barred by the state statute of limitations may it be trans-
ferred at the request of the defendant to a state in which it would have
been barred? (3) If either of the above-supposed cases is transferred,
which statute of limitations shall be applied? Answer to the third
question is suggested by the answer to question two. The first question
was considered in Bolten v. General Motors Corporation (D.C., N.D.
linois, E.D., 1949).2% In this case the plaintiff, instead of commenc-
ing his action in the state in which his cause of action arose, which
state had a five-year statute of limitations, commenced it in a state
having a two-year statute. After the defendant had moved for a sum-
mary judgment, the plaintiff moved to dismiss without prejudice, or, in
the alternative, to have the case transferred to the state in which the
cause of action arose. The plaintiff’s motion was denied. After point-
ing out that a federal court should apply the general statute of limita-
tions of the forum in cases involving common-law rights, Campbell,
J., remarked: “The selection of the forum was plaintiff’s, and he should
not now be permitted to transfer the action indiscriminately.” The
second of the above questions was considered in Greve v. Gibraltar En-
terprises (D.C., New Mexico, 1949).%® This action was commenced in
astate having a four-year statute of limitations after it was too late to bring
it in the state in which the cause of action arose. The latter state had
a two-year statute. The defendant moved to have the case transferred
to the state in which the cause of action arose for convenience of parties
and witnesses. The plaintiff resisted this motion on two grounds: (1)
The action “might” not “have been brought” in the state in which the
cause of action arose, because it would have been barred by the statute
of limitations of that state. (2) It would not be “in the interest of jus-

82 81 F. Supp. 851 (1949).
83 85 F, Supp. 410 (1949).
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tice” to transfer the case to the state in which the cause of action arose,
because it would be barred by the statute of limitations of that state.
After exacting from the defendant a promise not to plead the statute of
limitations of the state in which the cause of action arose, the court
ordered the case transferred to that state for trial. Hatch, J., was clearly
of the opinion that the plaintiff’s first objection to the transfer was with-
out merit, but was doubtful concerning the second. He suggests that
“it could be held under Section 1404(a) that a transfer to another dis-
trict is for the purpose of trial alone”; also that “the rule should be that
the legal rights of the parties are determined by the law of the state or
district in which the cause originates.” While inclined to these views,
Judge Hatch was unwilling to base a decision on them. Instead, he
relied on the defendant’s assurance that it would not rely on the statute
of limitations of the state in which the cause arose, considering that the
defendant would be bound by this assurance as an estoppel. Headrick
v. Atchison, etc. Ry. Co. (10th Cir. 1950)%* was commenced in a state
court of a state other than the one in which the cause of action arose.
The state selected was the only one in which the defendant could be
sued, and the action would not be barred by time limitations. After
having the case removed to a federal court, the defendant moved to dis-
miss it on the ground of forum non conveniens, or, in the alternative,
to have it transferred to the state in which it arose. The trial court dis-
missed the case, indicating that it would have transferred it to the state
in which it arose had the statute of limitations of that state not run.
The court of appeals reversed. The fact that it was too late to sue in the
state in which the cause of action arose was considered no reason for
refusing to make the transfer. In the first place, it had not been estab-
lished that the defendant could or would rely on the statute of that
state. In the second place, the trial court was “in error” in assuming that
upon a transfer to the state in which the cause arose, the statute of lim-
itations of that state would be applicable. When a case removed to a
federal court is transferred to another state, there is, according to the
court of appeals, no logical reason why it should not remain a case of
the first state “still controlled by the law and policy of that state.”

In Magnetic Engineering Co. v. Dings Mfg. Co. (2d Cir. 1950)%°
L. Hand, J., stated: “When an action is transferred, it remains what it
was; all further proceedings in it are merely referred to another tribunal,
leaving untouched whatever has already been done.” This statement
clearly indicates the position which should be taken with respect to the

84 182 F. (2d) 305 (1950).
85178 F. (2d) 866 at 868 (1950).
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application of state statutes of limitations to transfer cases. Time limita-
tions apply to commencement, not to trial. There is no reason why an
action cannot be commenced in one state, and tried in another. If an
action has been commenced within the time limited by the statutes of
the state of commencement, the action has been commenced in time.
Whatever has already been done should be left untouched. This should
apply to all transfer cases whether removed from state courts or com-
menced originally in federal courts. If the statute of limitations of the
state in which a transfer case is commenced has a2 “borrowing” pro-
vision,®® that provision should be applied by the court to which the case
is transferred. This will mean that the time limitation applied will not
be longer than that of the state in which the cause of action arose.

If, contrary to the views expressed above, a federal court to which
a case has been transferred should apply the statute of limitations of the
state of the forum, it may turn out that the action will be barred when
it would not have been barred if tried in a state court of the state in
which it was commenced. This, it seems, would be contrary to the
policy of Erie Railroad v. Tompkins.

C. Under Federal Constitution

In Erie Railroad v. Tompkins (Supreme Court, 1938)%" Brandeis,
J., stated: “Congress has no power to declare substantive rules of com-
mon law applicable in a State whether they be local in their nature or
‘general,’ be they commercial law or a part of the law of torts.” The
“unconstitutionality” of the course pursued in' the past was said to be
“clear.”®® But, in disapproving the course pursued, “we do not hold
unconstitutional §34 of the Federal Judiciary Act of 1789 or any other
Act of Congress.” In Guaranty Trust Co. v. York (Supreme Court,
1945)%° Frankfurter, J., stated: “Although §34 of the Judiciary Act of
1789 . . . directed that the ‘laws of the several States . . . shall be re-
garded as rules of decision in trials at common law . . ., this was
deemed, consistently for over a2 hundred years, to be merely declaratory
of what would in any event have governed the federal courts and there-
fore was equally applicable to equity suits.” This statement, coupled
with the views expressed by Justice Brandeis, suggests that the Rules
of Decision Act has never been really effective, but has been merely

86 See discussion infra p. 982.

87 Supra at note 55.

88 The “course” referred to was that indicated by Swift v. Tyson, 16 Pet. (41 U.S.)
1(1842).

89 Supra at note 58.
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declaratory of a practice impliedly required by the Federal Constitu-
tion. It should be noted that the Erie and York cases involved “state-
created” rights. To the extent the Rules of Decision Act makes state
laws creating “rights” rules of decision in federal cases involving those
rights, the view that the Rules of Decision Act is merely declaratory of
what “would in any event have governed the federal courts,” seems
correct. It is absurdly obvious that the federal government, whether
acting through Congress or its courts, cannot create a “state-created”
right. In an action to enforce a state-created right a federal court must
look to the law creating the right to determine the nature and extent of
the right. Were the Rules of Decision Act repealed tomorrow, the
federal courts would, of necessity, continue to look to state law to de-
termine the nature and extent of state-created rights. If Congress or a
federal court should undertake to add to or subtract from a state-created
right, the act would be in violation of the Federal Constitution. Does
this mean that Congress has no power to enact a general statute of
limitations applicable to actions brought in federal courts to enforce
state-created rights? The answer seems to be yes.*®

What is said above with respect to state-created “rights” does not
apply to “remedies.” In the York case, supra,”® Justice Frankfurter
stated:

“State law cannot define the remedies which a federal court
must give simply because a federal court is available as an alterna-
tive tribunal to the State’s courts. Contrariwise, a federal court
may afford an equitable remedy for a substantive right recognized
by a State even though a State court cannot give it.”

It thus appears that Congress or the federal courts may afford “remedies”
to be applied by federal courts in actions brought to enforce state-created
rights. That Congress has power to prescribe “procedure” for actions
brought in federal courts to enforce state-created rights, seems en-
tirely clear. If Congress should enact a general statute of limitations
applicable to actions brought in federal courts to enforce state-created
rights, the statute would “bear” on the state-created rights “vitally and
not merely formally or negligibly.”? As pointed out earlier in this dis-
cussion,”® a general statute of limitations, “although belonging to the

%0 Time limitations worked out as limitations on jurisdiction would be constitutional,
but would not be equivalent to a general statute of limitations.

91 Supra at note 58.

92Tn the York case, supra at note 58, Frankfurter, J., stated at 110: “A statute that
would completely bar recovery in a suit if brought in a State court bears on a Statecreated
right vitally and not merely formally or negligibly.”

93 Supra at note 24.
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lex fori, and applying immediately to the remedy,” indirectly affects
the “right.”®*

Insofar as the Rules of Decision Act (revised, 1948)°® requires
federal courts to apply state statutes of limitations in actions brought in
federal courts to enforce federally-created rights, the act is effective,
and not merely declaratory of what the federal courts would be com-
pelled to do in the absence of such a statute.®® While it is clear the
states cannot add to or subtract from federally-created rights, there is no
reason why Congress cannot direct the federal courts to apply to such
rights state statutes of limitations.

I

Survey oF STATE StATUTES™
A. General Comparisons

Under the doctrine of Erie Railroad v. Tompkins, federal courts
sitting in diversity-of-citizenship cases must apply the statute of limita-
tions of the state in which the court is sitting. In the absence of specific
time limitations in the federal statutes and in light of the revised Rules
of Decision Act, state statutes of limitation are applied in actions en-
forcing federally-created rights. Therefore, it becomes important to see
how much actual variance in limitation periods exists from state to state.
For as the state statutes differ, so will the result differ among federal
district courts sitting in similar cases. Although not a matter of primary
emphasis in this article, these differences also present a real problem in
non-federal cases where the defendant, usually a corporation, can be

94 State courts uniformly take the position that general statutes of limitations pertain to
the remedy, and, therefore, in determining whether an action is barred, apply the statute
of the forum. GoopricH, Conrricr oF Laws, 3d ed.,, 240 (1949). In Klaxon Co. v.
Stentor Electric Mfg. Co., 313 U.S. 487, 61 S.Ct. 1020 (1941), the Supreme Court held
that federal courts in diversity cases “must follow conflict of laws rules prevailing in the
states in which they sit.”

9528 U.S.C. §1652. As revised in 1948 the section reads: “The laws of the several
states, except where the Constitution or treaties of the United States or Acts of Congress
otherwise require or provide, shall be regarded as rules of decision in civil actions in the
courts of the United States, in cases where they apply.”

96 Courts can and have operated without statutes of limitations. See early territorial
experience briefly noted in Brums, Transacrions oF TeE Supremr Court OF THE
TErrrrory or Micarean, 1805-1814, Vol. 1, p. 96.

* No citations other than to the names of states will be given in the following notes.
The reader’s attention is directed to the Table of Statutes, page 1007, for citations to the
general statutes of limitation of the several states. Because of the basic dissimilarity between
the civil l]aw and the common law, only such provisions of the Louisiana statute of prescrip-
tions have been included as seem clearly compatible with provisions found in other
jurisdictions.
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sued in any of several states where time limitations may and usually do
differ.

A comparative study of the time limitations of the several jurisdic-
tions reveals that though the individual peculiarities are many, there is
basic agreement in purpose and method. For example, when examining
actions involving the basic areas of the law such as contracts, real prop-
erty, personal property and negligence, one finds a rather small variance
between minimum and maximum time limitations. Yet over and above
these common provisions are a multitude of particular limitations on
highly specialized types of actions which greatly complicate the task
of grouping and comparing limitations on like causes of actions. In all
probability most of these uncommon provisions were added as the re-
sult of a single case which the legislature found unsatisfactory, or as
the result of a special problem arising at a particular time.®” In many
instances provisions have been retained, apparently through legislative
inertia, long past their time of usefulness.®®

General statutes of limitations tend to fall into three rather indefi-
nite categories of emphasis: (1) those in states retaining the old forms
of action;*® (2) those in states following the New York Code of Civil
Procedure of 1848;'°° and (3) those in a large group of states which do
not accept either system completely, some speaking in whole or part of
actions in the nature of the old forms of actions,!® and others approxi-
mating the New York statute.**?

One also notes that groups of states tend to have similar or identical
provisions in all or part of their general statutes of limitation. Wyoming
essentially adopted the Ohio statute. West Virginia retained much of
the earlier Virginia statute, and has tended to enact similar provisions
subsequent to 1863. Geographical groups of states often have particular
identical provisions. For example, Kentucky and Missouri have a
unique requirement that fraud or mistake be discovered within ten
years. Illinois, Michigan and Ohio provide for limitation on recovery

97 E.g., action for damages arising from use or occupancy of lands for right of way by
railroads in North Carolina; action for damages caused by steamboat or other vessels in
Kentucky; actions for damages caused by commercial or non-commercial dams in Minnesota.

98 E.g., limitations on writs of inquisition to determine damages to old mill seats by
the building of races, dams or ponds in Delaware, and on actions based on statutes merchant
or statutes of the staple in Maryland. The Maryland provision stems from the first statute
of limitations in 1715, XXX Arcarves or Marvranp 229, 231.

9 E.g., Me.,, Md,, Pa, RL, Vt.

100 E.g., Cal., Idaho, Mont., Nev., N.C., N.D., $.D., Utzh.

101 E.g., Colo., T.H., N.J., Mass.

102E.g., Minn., Mo., N.M., Tex., Wis. In addition, one must include as a separate
category Louisiana, which retains a civil law system adapted from the Code Napoleon in
1803.
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of charges and overcharges by and against intrastate carriers designed to
supplement similar limitations on actions involving interstate carriers.**®
In the process of the survey of state statutes of limitation carried on
in connection with this article, it was found that provisions of the stat-
utes fall into three general categories: (1) time limitations on specified
causes of action; (2) conditions resulting in suspension or extension of
the periods limited; and (3) general rules for applying time limitations.
The scope of the various provisions will be taken up in that order.*®*

B. Time Limitations
1. Damages and Sums Due for Breach of Contract

Limitation of recovery for breach of contract is common to all
jurisdictions, although the type of contracts limited may vary. Some
states limit formal contracts as opposed to informal contracts. Limita-
tions on formal contracts include those on some or all types of bonds,*°®
recognizances,'*® and negotiable or commercial instruments.’*” A num-
ber of states retaining the seal specially limit actions on sealed instru-
ments.**® Many states limit actions on special kinds of informal con-
tracts, including actions on stated accounts, open accounts, or accounts
in general, both mercantile and non-mercantile,**® and certain miscel-

103 Found in 49 U.S.C. (1946) §16(3).

104 No attempt has been made to collate special limitations on statutory causes of action
appearing elsewhere than in the section of the statutes dealing with time limitations in
general.

105 Ala,, Ariz., Ark., Cal., Conn., Del.,, D.C,, Ga,, Idaho, 1., Ind., Kan., Ky., Me.,
Md., Mass., Mich., Minn., Mont., Neb., N.J., N.M., N.Y., N.C., Ohio., Okla., Pa.,, S.C,,
8.D., Tenn., Tex., Utah, W.Va., Wis.,, Wyo. Number: thirty-five. Average: seven and
one-half years. Extremes: one year, Cal., Conn., Me., Mass., Pa., Utah; twenty years, Ga.,
N.J., Pa.

108 Conn., Del., Ky., Me., Md., Mich., N.H., Va.,, W.Va. Numbez: nine. Average:
seven years. Extremes: one year, Conn.; twenty years, N.H.

107 Ark., Conn., Del., Ga., Ill,, Ind., Ky., La., Mass., Minn., N.M.,, Pa,, S.C,, Vt.
Number: fourteen. Average: seven years. Extremes: six months, Conn.; twenty years, Mass.

108 Ala,, Alaska, Ark., Colo., Conn., D.C., Fla,, Ga.,, Md., Mass., Mo., Neb., N.H,,
N.J., N.Y., N.C,, Ohio, Ore., RI, S.C., S.D., Vt.,, Va,, W.Va,, Wis., Wyo. Number:
twenty-six. Average: thirteen years. Extremes: five years, Ark., Neb.; twenty years, Fla.,
Ga., Mass., N.H,, R.L, S.C, S.D., Wis. Arkansas (Const. 1874, Schedule 1) and Oregon
(Ore. C.L. §2-804) retain the seal solely for the purposes of the statute of limitations.
Missouri (Mo. R.S. §3344), Nebraska (Neb. R.S. §76-212), New York (N.Y.C.P.A.
$342), Ohio (Throckmorton’s Ohio Code §32), and Wyoming (Wyo. Comp. Stat. §§66-214,
66-215) have abolished the use of private seals, but have retained a special limitation on
actions on some or all sealed contracts.

109 Ala,, Ariz., Cal,, Conn., Del., Fla.,, Ga., Ind., Ky., La., Md., Miss., Mont., Nev.,
N.J., N.M., Pa., RI, Tex., Utah, Va., W.Va. Number: twenty-two. Average: four years.
Extremes: one year, Md.; six years, Ala., Conn., Cal,, Ga., Ind., Nev., N.J., Pa., R.L, Tex,,
Utah. California, Montana, Nevada and Utsh set no limitation on recovery of bank
deposits.
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laneous actions for money due.’*® Contract actions limited include

those based on written contracts,** unwritten contracts, express or
implied,’** or contracts in general without regard to sealing or writ-
ing.?*® In addition, a handful of states place a special limitation on
actions for breach of promise of marriage.***

2. Enforcement of Nown-contractual Money-Obligations

The bulk of actions falling under this head are actions to recover
statutory liabilities and actions to enforce judgments. Many states limit
actions for recovery of all statutory liabilities other than penalties or
forfeitures.!*® Maximum periods are provided for suits to recover fines,
penalties or forfeitures in general,**® by persons aggrieved,™*” by persons
prosecuting,**® or concurrently with and alternatively to such persons,
by the prosecutor of the state or of the country where the offense was
committed.**® A special group of actions to recover penalties and for-

110 E.g., for a debt or lending in Ala., Ariz., Del., N.J., N.Y., and Pa.; for money paid
by a bank on forged indorsement in Cal., Mont., and Ohio; for wages and fees in Conn.,
Towa, La., Md., Mont., and Wis.

The fourteen states having such provisions are Ala., Ariz., Cal., Conn., Del., Iowa, La.,
Md., Mont., N.J., N.Y., Ohio, Pa., Wis. Average: four years. Extremes: six months, Mont.
(zecovery of police salaries); seventeen years, Conn. (non-negotiable note).

111 Ala,, Ark., Cal.,, Conn., Fla., Ga., Idaho, IIl,, Ind., Iowa, Kan., Ky., Mo. (for pay-
ment of money or property only), Mont., Neb., Nev., N.M., Ohio, Okla., S.C., Tex.,
Utah, Va., Wash., W.Va.,, Wyo. Number: twenty-six. Average: eight years. Extremes: two
years, Cal.; twenty years, Ind., S.C. When Indiana abolished the seal the limitation period
on all contract actions was raised to the period formerly allowed for actions on sealed
contracts.

112 Ark., Cal.,, Conn., Del., Fla., Idaho, 11, Ind., Iowa, Kan., Ky., Miss., Mont., Neb.,
Nev., N.M., Ohio, Okla., Tex., Utah, Wash., Wyo. Number: twenty-two. Average: four
years. Extremes: two years, Cal., Tex.; eight years, Wyo.

113 The most common contract limitation. Ala., Alaska, Ark., Colo., Conn., Del., D.C,,
Ga., T.H., Ind,, La., (semble), Me., Md., Mass., Minn., Mo., Neb., N.J., N.Y., N.C,, N.D.,
Ore., Pa, R.I, S.C,, S.D,, Tenn., Vt., Va.,, W.Va.,, Wis., Wyo. (foreign contracts only).
Number: thirty-seven. Average: five and one-half years. Extremes: two years, Minn,;
twenty years, Mass. Hawaii differentiates between local and foreign contracts.

114 Ariz., Ky., Tenn., Tex.,, Wash. The Washington limitation is three years, the
others one year. In addition, Maine, New Hampshire and Wyoming include in their gen-
eral statutes of limitations their so-called Anti-Heart Balm Statute, abolishing actions for
breach of promise of marriage, seduction and criminal conversation.

115 Alaska, Ariz., Cal., Del., Fla., Ga., Idaho, Kan., Minn., Mo., Mont., Neb., Nev.,
N.Y., N.C,, N.D,, Ohio, Okla., Ore., S.C., S.D., Utah, Wis., Wyo. Number: twenty-four.
Average: four and onehalf years. Extremes: one year, Ariz., Utah; twenty years, Ga.

118 Conn., D.C,, 1Il,, Yowa, Kan., Ky., Md., Miss., Neb., Ohio., Okla., Tenn., Utah
(foreign statute), Wis., Wyo. Number: fifteen. Average: two years.

117 Ala., Alaska, Cal,, Del., Fla., Ky., Minn., Mo., Nev., N.J., N.Y., N.C., N.D., Ore.,
Pa,, 8.C, S.D., Tenn., Wash. Number: nineteen. Average: two and one-half years.

118 Ala,, Alaska, Ark., Cal., Colo., Del., Ga., Idaho, Me., Mass., Minn., Mo., Mont.,
Nev., N.J.,, N.Y,, N.C,, N.D,, Ore., Pa., S.C, S.D., Utah, Wash., Wis. Number: twenty-
five. Average: one year.

119 Alaska, Ark., Cal., Colo., Del., Fla., Idaho, Me., Mass., Mich., Minn., Mo., Mont.,



968 Micuican Law Review [ Vol. 49

feitures attaches to federal and state wage-hour laws. Some states limit
recoveries under either state or federal laws,*2° or under the Fair Labor
Standards Act by name*** A few jurisdictions, attempting to remedy
the undesirable situation resulting from congressional failure to limit
actions on federally-created rights, limit recoveries under any federal
statute for which no other limitation period is provided.’?> By the en-
actment by Congress in 1947 of a statute of limitations on certain federal
wage-hour statutes,*?* applicability of such state limitations has been
superseded, though such statutes may still apply by their terms to state
wage-hour law recoveries, or recoveries under other federal statutes
than those singled out by Congress.

Only in some jurisdictions are all judgments treated in the same
manner.’?* In others a shorter period for enforcement is allotted to a
foreign judgment than to a domestic judgment.*?® The right of enforce-
ment of a foreign judgment against one moving into the forum and
residing there a certain number of years may be cut off.**® Several
states distinguish between judgments of courts of record and those of
courts not of record.**” Some jurisdictions do not limit in terms of
actions to enforce judgments, but deem judgments satisfied after a given
number of years have passed.’*® In addition, a time may be set beyond
which no writ of execution shall be issued or no judgment revived.**®

3. Recovery of Real Property

One of the most difficult groups of actions to compare is that re-
specting recovery of real property. Part of the difficulty stems from the

Nev., N.J., N.Y,, N.C, N.D,, Ore., Pa,, S.C,, S.D., Utah, Wash., Wis. Number: twenty-
five. Average: two years.

120 Del., Fla., Ga., Jowa, Minn., N.M., Ohio, Ore., S.D., Tenn. Periods range from
one to three years.

121 Ala., Colo., Md., Mo., N.C.

122 Colo., T.H., Neb., Wyo.

123 29 U.S.C. (Supp. I, 1950) §255.

12¢ Ark., Cal,, Idaho, Ky., Md., Mich., Minn., Mont., Nev., N.H., N.M., N.C,, N.D,,
Ore., S.C., Tenn., Utah, Vt.,, Wash. Number: nineteen. Average: ten years.

125 Colo., Fla., Miss., N.D., Wis. Average on domestic judgments is twelve years, on
foreign judgments, eight years. Mississippi sets a shorter period on foreign judgments against
Mississippi residents than such judgments against nonresidents.

128 Tex., Va., W.Va., Wyo.

127 Colo., Fla., T.H., Ind., Jowa, Me., Mont., N.J.,, N.M., N.Y,, N.C. Number:
eleven. Average on judgments of courts of record, twelve years; on courts not of record, six

years.
128 T H., Ind., La., Me., Mass., Miss., Mo., N.Y. Number: eight. Average: fourteen
years. Extremes: seven years, Miss.; twenty years, Ind., Me., Mass., N.Y.
129 Conn., 1il,, Ky., La., Me., Mass., Miss., N.J.,, N.C., Tex., Vt. Number: eleven.
Average: seven and one-half years. Extremes: one year, Conn., Me., Mass.; twenty years,

1., N.J.
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retention in the general statute of limitations of substantive statutory
materials relating to adverse possession. Their presence is explained his-
torically by the fact that the first statutes of limitation were aimed primar-
ily at actions for recovery of land which related directly to the kind of own-
ership asserted by both claimant and defendant, and which resulted in
confirmed title in an adverse possessor.??® But such provisions occupy
a somewhat anomalous position in a modern general statute of limita-
tions which embraces more non-real property actions than actions relat-
ing to real property. A second factor complicating the situation is the
reflection in some one or more American jurisdictions of each phase of
the historical development of general statutes of limitations. The earli-
est development was the barring of claims older than a certain year.***
Some American jurisdictions have adapted this by barring claims older
than a certain number of years.**> The second step was to bar claims
by persons whose last seisin was more distant than sixty years!®* A
number of American jurisdictions still limit actions for a recovery of real
property in terms of last seisin or possession by the claimant or his pre-
decessor in interest.!** The third, and perhaps most important step,
was to bar issuance of certain real property writs and exercise of a right
of entry more than twenty years after the right accrued.’®® A number
of American states limit the time in which a right of entry can be exer-
cised after accrual of the right,*® while of these several restrict the time
in which an action on an entry can be made following the actual
entry.’*” The final development, both in England'®® and the United
States,**® has been to limit actions for recovery of real property of certain

130 Ames, Lectures oN Lecar History 197-207 (1913).

131 Statute of Merton, 20 Hen. III, c. 8 (1235); Statute of Westminster, 3 Edw. I, c.
39 (1275). Iowa has adopted this system of barring claims older than a certain named year.

132 Colo., Del., Fla,, Ill., Ind., Minn., Miss., N.J., S.D., Tex., Va.,, Wis. Number:
twelve. Limitations range from three years in South Dakota to seventy-five years in Illinois.
Indiana, Illinois and Wisconsin allow extension of the period if the claim is recorded, Wis-
consin allowing as much as sixty additional years. Minnesota bars a claim only if it is not
recorded within the specified number of years.

138 Stat. 32 Hen. VIII, c. 2 (1540).

134 Ala., Cal,, Del,, Fla., Idaho, Minn., Mont., Nev., N.Y., N.C.,, N.D,, Pa,, S.C., S.D,,
Tex., Utah, Wis. Number: seventeen.

135 Stat, 21 Jac. I, ¢. 16 (1623). Personal actions were also limited in this statute. See
3 Bracksrong’s CommeNTARIES *307,

136 Ark., Cal., Conn., Del., T.H., Idaho, Ill., Mass., Miss., Mont., Nev., N.J., N.Y.,
N.C, N.D,, Pa,, S.C, S.D., Vt., W.Va., Wis. Number: twenty-one. Average: thirteen
years. Extremes: five years, Cal., Idaho, Nev.; twenty-one years, Pa.

137 Ark., Cal., Conn., T.H., Idaho, Mass., Mont., Nev., N.Y., N.C,, N.D,, Pa,, S.C,,
S.D., Wis. All are limited to one year. Michigan has only the limit on bringing an action
following entry, and Massachusetts and Michigan also recognize either quiet peaceable
possession following or an action on the entry.

138 Stat, 3 & 4 Wm. 1V, cc. 27, 42 (1833).

139 Ariz., Ark., D.C,, T.H., 1, Ind., Jowa, Kan., Ky., La., Me., Mich., Miss., Neb.,
N.H., N.J., Ohio, Okla., Tenn., Vt.,, Va.,, W.Va.,, Wyo. Number: twenty-three.



970 Micuican Law Review [ Vol. 49

kinds or of all kinds. A few states’*® combine limitations on all actions
for recovery of real property with a requirement of seisin or possession
within a certain number of years.!**

Actions for the recovery of real property are also limited in terms of
persons claiming and of persons against whom claims are asserted. A
state may have only a limited period in which to recover land from ad-
verse possessors,'*? land from others than adverse possessors,*** or rents
and profits from real estate.*** Grantees from the state may be allowed
to recover real property from adverse possessors,'*® or other persons,**¢
and may also be allowed to recover rents and profits.*** Where special
limitations are provided for suit by persons not claiming as grantees of
the state against adverse possessors, such possession may be under color
of title,**® by bare possession,**® or of any kind.*®°

From a practical standpoint, mortgage matters can be classified un-
der recovery of property. A number of states limit the time in which a
lien on real property can be foreclosed,*®* although a number allow
the period to be extended if the claim is filed as a matter of record.*s?

140 Alaska, Colo., Mass., Mo., Ore., Wash.

14; The average of all these actions is thirteen years. Extremes: one year, Wis.; forty
years, S.C.

142 Cal,, Ga., Mich., Mont., Nev., N.J., N.Y., N.C,, N.D., Ohio, Pa., S.C., S.D.,
Utah, Wis. Number: fifteen. Average: twenty-one years. Extremes: seven years, Utah;
forty years: N.Y., N.D., S.D. Rhode Island has a blanket confirmation of 2ll grants by
the legislature.

143 Alaska, Cal., Idaho, Mass., Mont., Nev., N.J., N.Y., N.D., Ohio, 5.C., S.D., Utah,
Va., W.Va.,, Wis. Number: sizteen. Average: fourteen years. Extremes: five years, Cal;
forty years, Wis.

144 Cal., Idaho, Mont., Nev., N.J., N.Y., N.C.,, N.D., S.C,, S.D., Utah. Number:
eleven. Average: twenty-one and one-half years.

145 N.M., ten years; Md., twenty years; N.Y., N.D., forty years.

146 Cal,, Colo., Mont., Nev.,, N.Y., N.D., S.D., Utah. Number: eight. Average:
twelve years. Extremes: five years, Cal.; twenty years, N.Y., N.D., $.D.

147 Ala., Azk., Cal., Colo., Del., T.H., Idaho, Ind., Ky., La., Md., Mont.,, N.J., Pa.,
R.JI, Tenn., Utah, Va.,, Wash. Number: nineteen. Average: seven years. Extremes:
three years, Ark., Del., La., Md.; twenty years, Pa.

148 Ariz., Colo., Fla., Ga., Idaho, Ill,, Ky., La., ., Miss., Mo., Mont., Nev., N.M.,
N.Y., N.D,, RI S .D, Tenn Tex., W].S Number twenty—one Average eleven years.
Extremes three years, Anz Tex tlurty years, Tenn.

149 Ariz., Colo., Fla,, Ga Idaho, La., Me., Mo., Mont., Nev., N.J., N.M., Wis. Num-
ber: thi.tteen. Average: nineteen years. Extremes: two years, Ariz.; sixty years, N.J.

150 Ala,, Ark., Cal., Colo, Conn., Del., Fla.,, T.H., Idaho, Ill., Me., Mass., Mich.,
Minn., Miss., Mo., Mont., Nev., N.J., N.Y., N.C,, N.D,, Ore, Pa., $.C., S.D., Utah, Vt,,
Va., W.Va., Wis. Number: thirty-one. Average: thirteen years.

151 Cal., Colo., Conn., Fla., Ill., Md., Iowa, Ky., Mich., Minn., Neb., N.C., N.D,, S.D,,
Tenn., Tex., Va.,, W.Va. Number: eighteen. Average: thirteen years. Extremes: two
years, Cal., Conn.; thirty years, Ill.

152 Colo., 1., Ind., Jowa, Ky., Minn., Mo., Neb., Tenn., Tex., Va., W.Va. Number:
twelve. Average: twelve and one-half years. Extremes: four years, Tex.; thirty years, Colo.
Tennessee sets no specific period of extension, while Colorado’s limitation is in terms of a
maximum possible extension. Only California, Mississippi and North Carolina provide for
deficiency judgments after foreclosure, the limit being three months in California and one
year in the other two states.
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Several states limit the time in which a mortgagor can assert his equity
of redemption.**®

4. Damages for Injury to Person or Property

This grouping of actions receives the most nearly uniform treatment
of any general grouping. A number of jurisdictions limit the time in
which any action can be entertained to recover damages for injury to
the person or to any non-contractual right!** But in most general stat-
utes of limitations certain types of personal injury actions are singled
out for special treatment. Actions for injury to the person include
assault and battery,**® false arrest,'®® false imprisonment,'*” malicious
prosecution,’®® malpractice,**® wrongful death,'®® seduction,*® and
criminal conversation.*®> In addition, one finds limitations on actions to
redress injury to the character either by libel,*®® slander,*®* or by any

153 Ala., Cal., Colo., Idaho, Md., Ky., Miss., Mont., N.Y., N.C,, Pa., Utah. Number:
twelve. Average: eight and one-half years. Extremes: one year, Ind; fifteen years, Colo.,
Ky., N.Y.

154 Ala., Alaska, Ariz., Cal,, Conn., Del., Ga., T.H., 1daho, IIl,, Ind., Iowa, Kan., Ky.,
La., Mass., Mich., Minn., Mo., Neb., N.-H., N.J.,, N.M., N.Y., N.C., N.D., Ohio, Okla.,
Ore., Pa,, RI, S.C, S.D., Tenn., Tex., Vt., Wash., Wis.,, Wyo. Number: thirty-nine.
Average: three years. Extremes: one year, Ala., Cal,, Conn., Del,, Ky., La., Me., Tenn,;
six years, T.H., Minn., N.Y., N.D,, S.C., Vt.,, Wis.

155 Ala., Alaska, Ark., Cal., Colo., D.C., Fla., Idaho, Ill., Kan., Me., Md., Mass., Mich.,
Minn., Miss., Mo., Mont,, Neb., Nev., N.Y., N.C., N.D., Ohio, Okla., Ore., Pa., 8.C., S.D,,
Utah, Vt., Wash., Wis.,, Wyo. Number: thirty-four. Average: two years. Extremes: one
year, Ark,, Cal.,, Colo., D.C., Kan., Md., Miss., Neb., N.C,, Ohio, Okla., Utah, Wyo,;
six years, Ala.

156 D.C., Iowa, Ky., Md., Miss., Pa. Average: one year.

167 Ala., Alaska, Ariz., Ark., Cal., Colo., D.C., Fla., Idaho, Ill, Kan., Me., Md., Mass.,
Mich., Minn., Miss., Mo., Mont., Neb., Nev., N.Y., N.C.,, N.D., Ohio, Okla., Ore., Pa.,
S.C,, S.D., Tenn., Utah, Vt., Wash., Wis.,, Wyo. Number: thirty-six. Average: two years.
Maryland limits applications for writs of habeas corpus to three years.

158 Ala., Ariz., D.C,, 1., Kan., Ky., Mich., Neb., N.Y., Ohio, Okla., Pa., Tenn,,
Tex., Wyo. Number: fifteen. Average: one year.

189 Ark., Colo., Conn., Ind., Ky., Me., Mass., Mich., Minn., Mo., Neb., N.H., N.Y.,
N.D., Ohio, S.D., Number: sixteen. Average: two years.

160 Ala., Ariz., Cal.,, Conn., Fla., Idaho, Mont., Nev., N.D., Pa., Tex., Utah, Wis.
Number: thirteen. Average: two years. No attempt has been made to include special limita-
tions found in the body of wrongful death acts.

161 Ala., Alaska, Ariz., Cal.,, Idaho, Ill.,, Ky., Mont., Nev., Tenn., Tex., Utah, Wash.,
Wis. Number: fourteen. Average: one and one-half years.

162 Ark., T.H., 1ll., Ky., Minn., Mo., N.C., N.D., Ore., S.C., S.D., Tenn. Number:
twelve. Average: three and one-half years. Extremes: one year, Ark., Ky., Tenn.; six years,
T.H., Minn., N.D,, S.C., S.D. Wisconsin limits actions for alienation of affections to one
year. .
168 Ala., Alaska, Ariz., Ark., Cal.,, Colo., D.C., Fla., T.H., Idaho, Ill, Kan., Ky., La.,
Me., Md., Mass., Mich., Minn., Miss., Mo., Mont., Neb., Nev., N.J., N.C., N.D., Ohio,
Okla., Ore., Pa., S.C,, S.D., Tenn., Tex., Utah, Vt.,, Wash., Wis.,, Wyo. Number: forty.
Average: one and one-half years.

164 Ala., Alaska, Ariz., Ark., Cal,, Colo., D.C,, Fla., T.H., Idaho, Ili., Kan., Ky., La,,
Me., Mass., Mich., Minn., Miss., Mo., Mont., Neb., Nev., N.J., N.C., N.D., Ohio, Okla.,
Ore,, Pa,, R.I, S.C, S.D., Tenn., Tex., Utah, Vt., Wash., Wis., Wyo. Number: forty-one.
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means causing injury to the character.**®

A very common limitation is that on certain actions involving per-
sonal property. Such actions include those for recovery of possession,*®
recovery for damage done,*®” or for taking,*®® for detaining,'®® for con-
verting,*™ or for injuring such property.*™

One may also find limitations on certain actions to recover damages
for injury to real property or to interests in land. A number of states
limit any action to recover for injuries done to real property.?”® Several
limit actions of forcible entry or forcible entry and detainer.™®

5. Special Types of Relief

With the few exceptions noted below, most of the remaining pro-
visions of the general statutes of limitations are fringe provisions pecul-
iar to a few states. These are the limitations which indicate legislative
disapproval of a particular court holding, or legislative selection of a

Average: one and one-half years. Extremes: six years on libel actions in Hawaii to six
months on slander actions in North Carolina and Tennessee.

165 Ala,, Ariz., Ark., Ga., T.H., Ind., Jowa, N.H.,, N.M. Number: nine. Average:
two years.

1686 Alaska, Cal., Colo., Del., D.C,, Fla,, Ga., T.H., Idaho, 1ll., Ind., Kan., Ky., La.,
Me., Md., Mass., Minn., Miss., Mo., Mont., Neb., Nev., N.J., N.Y., N.C., N.D., Ohio,
OKla., Ore., Pa., R.L, S.C,, S.D,, Utah, Vt., Wash., Wis., Wyo. Number: thirty-nine. Av-
erage: four years. Extremes: three months, Cal,; ten years, La. On the basis of traditional
classification this action should be included under recovery of property. But the modem
replevin action, providing for redelivery bond and damages in default, seems to rest on
damage to interests of the owner rather than restoration of possession. The statutes so treat
it. ’

187 Ga., Md., N.J., Pa., RI. Average: five years.

168 Alaska, Ariz., Ark., Cal., Colo., Fla.,, T.H., Idaho, Kan., Ky., Me., Mass., Minn.,
Mo., Mont., Neb., Nev., N.Y., N.C., N.D., Ohio, Okla., Ore., Pa., S.C., S.D., Tex., Utah,
Wash., Wis,, Wyo. Number: thirty-one. Average: four years.

169 Ala., Alaska, Ariz., Colo., Del,, D.C., Fla., T.H., Idaho, 1ll., Ind., Kan., Ky., Me.,
Minn., Mo., Mont., Neb., Nev., N.Y., N.C., N.D., Ohio, Okla., Ore., S.C., S.D., Tenn.,
Tex., Utah, Wash., Wis.,, Wyo. Number: thirty-three. Average: four years.

170 Ala., Alaska, Ariz., Cal., Ga., Ill,, Ky., Mass., N.M., N.C., Tenn., Tex. Number:
twelve. Average: three years.

171 Ala., Ark., Cal., Colo., Conn., D.C,, Fla., Ga., T.H., Idaho, IIl,, Ind., Jowa, Kan.,
Ky., La., Me., Md., Mich., Minn., Mo., Mont., Neb., Nev., N.M., N.Y., N.C., N.D.,
Ohio, Okla., Ore.,, S.C., S.D., Tenn., Utah, Vt,, Wash., Wis., Wyo. Number: thirty-nine.
Average: four years. Extremes in the area of damage to personal property range from three
months in California to six years in a substantial number of states.

172 Ala., Alaska, Ariz., Ark., Cal., Colo., Conn., Del., D.C., Fla.,, Ga., T.H., Idaho,
IIl,, Ind., Jowa, Kan., Ky., La., Me., Md., Mich, Minn., Mo., Mont., Neb., Nev., N.J.,
N.M., N.Y,, N.C., N.D., Ohio, Okla., Ore., Pa., S.C,, S.D., Tenn., Tex., Utah, Wash.,
Wis., Wyo. Number: forty-four. Average: four years. Extremes: six months, Cal.; ten
years, La., Wis.

178 Ariz., Ark., Conn., Del,, Kan., Neb., Okla., Tex. Number: eight. Average: two
years. Extremes: six months, Conn.; three years, Ark. These actions, while possessory in
form, seem to give redress for a tortious injury to interests in the property.
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small group of claims for special treatment. But certain types of special
claims are similarly treated in many states. These include claims
brought against decedents’ estates,'™ or against corporation officers and
stockholders!™ Limitation of actions against certain kinds of public
officials is common. Such actions include actions for damages caused by
the misconduct in office of a sheriff,»”® coroner,*™ constable,*™® or other
public officer;™ for failure to pay over money collected on execution
by a sheriff,*®° coroner,*®* constable,'®? or other officer;**® and for the es-
cape of a prisoner arrested on civil process caused by the negligence of
any officer.*®* One also finds 2 common limitation on actions for relief
based on grounds of fraud®® or mistake.*®¢

6. Residual Limitations

A large number of states include residual limitations to cover those
actions not specifically provided for, either in terms of personal actions

174 Ala,, Ky., Me., Mass.,, Miss.,, Nev.,, N.C,, Ore., Tenn., Vt.,, Va.,, Wash., Wis.
Number: thirteen. Average: six years.

175 Cal., Idaho, Mont., Nev., N.Y., N.C., N.D,, Pa,, S.C., S.D., Utah, Wis. Number:
twelve. Average: four years.

176 Ala., Alaska, Ark., Cal., Colo., Conn., T.H., Idaho, Ind., Towa, Me., Mass., Mich.,
Minn., Mo., Mont., Nev., N.Y., N.D., Oze., S.C., S.D., Utah, Vt.,, Wash., Wis. Number:
twenty-six. Average: three years.

177 Ala., Alaska, Ark., Cal., Colo., Idaho, Minn., Mo., Mont., Nev., N.Y., N.D., Ore.,
S.C., S.D., Wash., Wis. Number: seventeen. Average: three years

178 Ala., Alaska, Cal,, Conn., Idaho, Minn., Mont., Nev., N.Y., N.D,, Ore,, S.C,, S.D.,
Utah, Wash., Wis. Number: sixteen. Average: three years.

179 Ala,, Cal., T.H., Ind., Iowa, La., Mo., N.M., N.C., Utah, Wis. Number: eleven.
Average: three years.

180 Alaska, Ariz., Cal,, Idaho, Iowa, Minn., Mo., Mont., Nev., N.J., N.Y., N.D., Ore.,
S.C,, S.D,, Tex., Utah, Wash., Wis. Number: nineteen. Average: three years.

181 Alagka, Cal., Idaho, Minn., Mo., Mont., Nev., N.Y., N.D., Ore,, S.C,, S.D., Wash.,
Wis. Number: fourteen. Average: three years.

182 Alaska, Cal,, Idaho, Minn., Mont., Nev., N.Y., N.D., Ore., S.C,, S.D., Utah,
Wash., Wis. Number: fourteen. Average: three years.

183 Ala., Ariz., Ind., Iowa, Mo., N.J., N.Y., Tex., Utah, Va., Wash., Wis. Number:
twelve. Average: three years. Extremes: two months, N.]J.; ten years, Va. Five western
states, Cal., Idaho, Mont., Nev., and Utah, limit actions against officers or de facto officers
for improper seizures or detention of money or property to one year.

184 Alaska, Ark., Cal., Colo., T.H., Idaho, Me. (sheriff only), Mont., Nev., N.C.,
N.D., Ore., S.C., S.D., Utah, Wash., Wis. Number: seventeen. Average: one year. Ex-
tremes: six months, Colo.; two years, T.H., Idaho, Nev., Wash.

185 Ala., Ariz., Cal., Colo., Fla., Idaho, Ind., Iowa, Kan., Ky., Me., Minn., Mo., Mont.,
Neb., Nev., N\M., N.Y., N.C,, N.D., Ohio, Okla,, S.C., S.D., Utah, Wash., Wis., Wyo.
Number: twenty-eight. Average: four years. Extremes: one year, Ala,; six years, Ind., Me.,
Minn., N.Y., N.D,, S.C,, S.D., Wis.

186 Ariz,, Cal., Idaho, Ky., Mo., Mont., Nev., N.C., Utah. Number: nine. Average:
three years.
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not otherwise provided for,*®” forms of action not otherwise limited,*®®
or any action for which no other limitation is provided.**®

C. Suspension or Extension of Time Limitations

Provisions which either suspend the running of the ordinary time
limitation during the existence of some condition or extend the period in
which action may be brought for an additional period after a certain
condition ceases to exist are found in the statutes of limitations of all
states. Suspension or extension usually occurs upon disability of the
plaintiff, absence of defendant, death of either party or both parties,
war, or prevention or failure of plaintiff’s initial attempt to assert his
claim.

1. Disability of Plaintiff

Suspension or extension of the normal period because of disability
of plaintiff are usually treated differently in real property actions than
in personal actions, although some jurisdictions treat all actions alike.
Within each of these groups, the common disabilities are infancy, insan-
ity, or imprisonment of the plaintiff, although one often finds other
types of disability which affect the normal running of the statute.

Real property actions are commonly extended in the case of infan-

cy,'®? insanity,"®* or imprisonment of the plaintiff.*?

187 Ariz., Colo., Del,, T.H., La., Me., Md., N.H., Pa., Tex., Va., W.Va., Wis. Num-
ber: thirteen. Average: five years. Extremes: one year, Va., W.Va,; twenty years, Me.
Virginia and West Virginia differentiate between actions which survive and actions which
do not.

188 Maine limits all actions of trespass except for assault and battery and false imprison-
ment, while Rhode Island limits all but those for injury to the person. Colorado, Maine,
New Jersey and Rhode Island limit all actions on the case except slander; Colorado, Maine
and New Jersey, except libel; New Jersey and Rhode Island, except injuries to the person;
and Pennsylvania, except on accounts between merchants.

189 Alaska, Ark., Cal., Colo., D.C., Fla., Idaho, Ill., Ind., Towa, Kan., Ky., Mich., Miss.,
Mo., Mont., Neb., Nev., N.M., N.Y,, N.C., N.D., Ohio, Okla., Ore., S.C., S.D., Tenn,,
Utah, Wash,, Wyo Number: thirty-one. Average: seven years. Extremes: two years,
Wash.; fifteen years, Ind.

180 Ark., Cal,, Conn., Del., D.C,, Fla., T.H., Idaho, Iil., Ky., Me., Mass., Mich. Miss.,
Mo., Mont., Neb., Nev., N.H., N.J,, N.M., N.Y,, N.C,, N.D,, Ohio, Pa, R.I, S.C,, S.D,,
Utah, Va.,, W.Va.,, Wis. Number: thirty-three. Average: seven years. Four states, Ariz.,
Ga., La., and Tex., grant a period equivalent to the period originally limited. Eleven of
these states, Cal., Fla., Ky., La., Miss., Mo., Neb., Pa., Tex., Va.,, W.Va,, will not allow an
extension averaging more than twenty-five years beyond the time of accrual.

191 See note 190, omitting La.

192 Cal., Conn., Del., D.C., Fla., T.H., Idaho, Ill., Me., Mass., Mich., Mo., Mont.,
Neb., Nev., N.M.,, N.Y., N.C., N.D., Ohio, Pa., RI, S.C,, S.D., Utah, Wis. Numbez:
twenty-six. Average: seven and one-half years. Arizona and Texas grant an extension equal
to the original period. Six states, Cal., Fla., Mo., Neb., Pa., Tex., set 2 maximum point
following accrual.
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Actions other than real property actions are commonly phrased in
terms of an additional period equivalent to the originally limited period
in case of plaintiff’s infancy,**® insanity,*** or imprisonment.*®> How-
ever, other states grant an extension in terms of a definite number of

years for infancy,*® insanity,’*” or imprisonment.*®®

Those states which make no distinction between real property ac-
tions and all other actions have tended to adopt a shorter extension
period corresponding to that on non-real property actions in other states.
One finds an average two year extension after removal of disability

where plaintiff has been an infant,'*® insane**® or imprisoned. ***

A few states grant an extension where any legal disability has pre-
vented plaintiff from bringing a real property action,?** a personal
action,?®® or any action.®**

In addition to the three primary disabilities, one may find extension
of the period in the case of married women,?* servicemen,?°® ministers
sole,?°” and persons absent from the United States.2°®

193 Ariz., Colo., D.C., Ga., T.H., Ky., Me., Mass., Mich., Miss., Mo., Neb., Nev., N.J.,
N.C,, Ohio, Pa., R.I, Tex., Va.,, W.Va. Number: twenty-one. Mississippi, Virginia and
West Virginia impose 2 maximum point after accrual. Californiz and Idaho suspend the
operation of the statute during the disability period.

194 See note 193.

195 Ariz., Colo., D.C., Ga., T.H., Me., Mass., Mich., Mo., Neb., Nev., N.C., Ohio,
tPila., R.I, Tex. Number: sixteen. California, Idaho and Kentucky suspend the running of

e statute.

186 Ark., Del., D.C. (sealed), Ill., Mont., N.H., N.M., N.Y., N.D,, Ore., S.C,, S.D,,
Utah, Wis, Wyo. Number: fifteen. Average: two years. Montana, Oregon and South Caro-
lina impose a five year maximum after accrual.

197 The fifteen states listed in note 196. Montana, New York, North Dakota, Oregon,
South Dakota and Wisconsin impose the five year maximum.

198 Ark., D.C. (sealed), Ill., Miss. (assault, battery, maiming), Mont., N.Y., N.D.,
Ore., S.C,, 8.D., Utah, Wis., Wyo. Number: eighteen. Average: two years. The five year
ceiling is found in Mont., N.Y., N.D., Ore,, S.C., S.D., and Wis.

199 Alaska, Jowa, Minn., Ore. The latter to impose a five year maximum. Alabama and
Tennessee set the usual period or three years, whichever is shorter. Maryland, Vermont and
Woashington allow an amount equivalent to the original period.

200 See note 199.

201 Alaska, Minn., Ore., the latter two setting a five year maximum. The Alabama
provision for a three year period or the usual period applies to imprisonment. Vermont and
Washington allow the usual period after the disability is removed. Maryland grants no
extension for imprisoment.

202 Kan,, Okla., Wyo. Colorado allows only two years following the end of the usual
limitation period.

203 Conn., Kan., Okla.

204 Indiana. Colorado’s unique provision allows either two years or the usual period,
whichever is longer, when the disability ceases before the originally limited period expires.

205 Cal., Conn., Del., Idaho, Me., Nev., Tex. Query as to how many of these retain
currency. Maryland allows no extension.

208 Ark,, Il., Tex.

207 Me., Mass.

208 Me., Mass., N.J., Pa., R.I. Maryland allows no extension.
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2. Absence of Defendant

It is common to either suspend or extend the operation of the statute
when the defendant either absents himself from the jurisdiction or con-
ceals himself so that personal service cannot be had upon him. The
treatment accorded the absence usually depends upon whether the ab-
sence or concealment occurred prior to the time the cause of action
arose, or subsequent to that time.

The usual rule is that the plaintiff will be allowed a period equiva-
lent to the originally limited period when prior to the time the cause
of action arose defendant either absented himself from the jurisdic-
tion®*® or concealed himself.*° But if he leaves the jurisdiction®* or
conceals himself?*? subsequent to the time the cause of action arose, the
operation of the statute is suspended during his absence. A few juris-
dictions accord uniform treatment to any absence™® or any conceal-

ment.**

3. Death of Party

The primary obstacle to a satisfactory correlation of suspension or
extension of the usual limitation period because of the death of either
party or both parties is the disagreement as to the point of time from
which the provision applies. The critical point may be the time of
death, the time that letters testamentary or of administration are issued,
either time, or some intermediate point. When the plaintiff dies,
thirty-three jurisdictions allow an extension for suit by the executor
or administrator averaging one year, but in some of these states the
point of determination is the time of death,”® while in others it is at the

209 Alaska, Ariz., Ark., Cal., Colo,, Del,, D.C,, Fla., T.H.,, Idaho, Ill., Kan., Ky., Me.,
Md., Mass., Mich., Minn., Mo., Mont., Neb, Nev., N.Y., N.C., N.D., Ohio, Okla., Ore.,
S.C,, S.D., Tenn., Utah, Vt., Wash., Wis., Wyo. Number: thirty-six. Four states, N.H.,
N.J., RI, Tex., suspend the operation of the statute between time of accrual and return.

210 Alaska, Ark., Colo., D.C., Kan., Neb., Ohio, Okla., Ore., Wash., Wyo. Number:
eleven.

211 Alaska, Ariz., Cal., Colo., Del., D.C,, Fla., T.H., Idzho, 1ll., Kan., Ky., Me., Mass.,
Mich., Minn., Miss., Mo., Mont., Neb., Nev.,, N.H., N.J. N.M., N.Y., N.C., N.D., Ohio,
OKla., Ore., Pa.,, R1, S.C, S.D., Tenn., Tex., Utah, Vt., Wash,, Wis.,, Wyo. Number:
forty-one. Rhode Island in effect tacks the period of presence before and after absence;
Cottrell v. Kennedy, 25 R.I. 99, 54 A. 1010 (1903). Michigan and New York set a mini-
mum period of absence before t.be provision apphes The Vermont and Rhode Island pro-
visions are inapplicable if defendant leaves property in the state.

212 Alaska, Colo.,, D.C,, Kan., Ky., Neb.,, N.M., Ohio, Okla., Ore.,, Wash.,, Wyo.
Number: twelve. New York suspends the statute wlnle defendant re51des in the state under
a false name.

218 Suspension: Ala., Conn., Ga., Ind., Iowa, Va., W.Va. Extenszon. Ark.

214 Syspension: Va., W.Va.

215 Alaska, Ariz., Ark., Cal.,, T.H., Idaho, Ill,, Ind., Jowa, Mich., Minn., Miss., Mo.,
Mont., Nev., N.M., N.Y., N.C,, N.D., Ore., R.L, S.C,, S.D., Utah, Wash., Wis. Number:



1951 ] Livmrrations anp THE FEDERAL CourTs 977

time letters testamentary or of administration are issued.**® A similar
one-year period for suit against the estate is allowed when the defend-
ant dies, but again this may be computed from death,” issuance of
letters testamentary or of administration,?*® or either point, whichever
is later.2*® A small group of states suspend the operation of the statute
either following the death of the party**® or until a representative is
qualified.®*

Most provisions deal with causes which have accrued prior to the
death of a party. Where a cause accrues against the estate after the
death of an individual, suit ordinarily is brought against the executor
or administrator. Five states?®* say that where the limitation period is
suspended between death and the appointment of a representative,
such a representative is deemed qualified on causes arising after death
after a period averaging four years has passed after death.

4. Effect of War

Eight states®*® suspend operation of the statute on causes of plain-
tiffs who are enemy aliens. Fourteen states*** suspend the period where
either party is an alien enemy. Several states®*® suspend or extend the
statutory period for actions by servicemen, against servicemen, or both
for the duration of a war.

twenty-six. The Arizona provision applies only unless no representative is appointed sooner.
The limitation can be extended only to 2 maximum of three years after death in Michigan.
The Massachusetts, Michigan and Rhode Island provisions apply if death occurs within a
short time after the normal period terminated.

* 216 Colo., Conn., Ky., Me., Mass., Vt.

217 Ariz.,, D.C., Ga., Ind., Jowa, Md., Mich., Miss.,, R.I. Number: nine. District of
Columbia and Georgia place a maximum extension beyond death.

218 Alaska, Cal., Del., Idaho, Ill., Ky., Mass., Mont,, Nev., N.C., N.D., Ore., S.C.,
S.D., Utah, Vi, Wash.,, Wis. Number: eighteen. Kentucky allows suit to be brought
against the heirs if no representative is appointed after death, Nevada, New York and
Montana set special periods where the deceased died outside the state.

219 Me., Minn., Mo., N.Y.

220 Ga., Minn., Tenn., N.J., Tex., Va., Vt. North Carolina suspends during ptobate
All but Vermont 11m1t the lengtb of time dunng whlch there can be an extension.

221 Ala., Minn., Tenn.

222 Ky., Mont., N.Y,, Va,, W.Va.

223 Cal., Me., Mass., Mich., Minn., Mo., N.Y., Vt. 'The Minnesota statute allows one
yeax after cessation of hostilities if no more than five years have elapsed since accrual. The
rest suspend operation of the statute.

224 Ala., Alaska, Idaho, Mont.,, Nev., N.Y.,, N.C,, N.D., Ore., S.C,, Utah, Wash,,
W.Va.,, Wis. The New York statute applies to time of war or occupation. South Dakota
allows no suspension.

225 Ark., 1ll., N.J., Vt., Tex., Wash., Wis.
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5. Prevention or Failure of Action

If some paramount authority prohibits plaintiff from enforcing his
claim, or if certain circumstances exist in which enforcement is im-
possible, the running of the statute is suspended until such time as
plaintiff can commence his action. Prohibition may be by statute*?® or
injunction.?®" Plaintiff may be unable to bring his action if defendant
conceals the cause of action??® or'if other circumstances beyond plain-
tiff’s control**® make commencement impossible.

If plaintiff begins an action on his claim within the period allowed,
but fails to obtain judgment, many states give him an additional period
after such disposition of his case as the court may make, in order that
he can successfully prosecute his claim to judgment. Judicial determina-
tions resulting in an additional period include reversal of judgment,?°
arrest of judgment,** failure of process or service,?** defeat of the writ
or action by the death of a party®*® or a matter of form,*** nonsuit of
plaintiff,?*® or any disposition not cutting off or affecting plaintiff’s right
to bring a second action.?*® The usual period of extension is one year.

D. Rules for Applying Time Limitations

The third major category into which provisions of general statutes

228 Ala,, Alaska, Cal., D.C., Idaho, Ill,, Yowa, Miss., Mont., Nev., N.Y., N.C., N.D.,
Ore.,wSll.C., S.D., Utah, Wash., Wis. Number: nineteen. Minnesota allows one year after
removal.

227 Ala., Alaska, Ark., Cal,, D.C., T.H., Idaho, Ill., Towa, Ky., Miss., Mo., Mont., Nev.,
N.M, N.Y,, N.C.,, N.D,, Ore,, S.C,, S.D., Tenn., Utah, Vt., Wash., Wis. Number: twenty-
six. Minnesota allows one year after removal.

228 Conn., Ga., T.H,, IIl,, Ind., Me., Md., Mass., Mich., Miss.,, Mo., N.M. (trust),
N.D, RJI, Vt. Number: fifteen. In Mississippi and North Dakota the statute begins to
run from discovery or when the existence of the cause should have been discovered.

229 E.g., prevention by officer, Kentucky; by defendant’s improper acts, Missouri; fraud,
North Dakota; obstruction by improper means, Virginia, West Virginia; nobody in existence
to sue, Wisconsin.

230 Ala.,, Ark., Cal, Colo., Conn., Del,, Fla., T.H. (zeal property), Idaho, IIl, Ind.,
Kan., Me., Mass., Mich., Minn., Miss., Mo., Mont., Nev., N.H., N.J., N.Y., N.C,, N.D.,
Ohio, Okla., Ore., Pa., S.C., S.D., Tenn., Utah, Vt., Va,, Wash., W.Va., Wis., Wyo.
Number: thirty-nine.

281 Ala., Ark., Colo., Conn., Del., T.H. (zeal property), Ill., Mass., Mich., Minn., Mo.,
Pa., R.I, Tenn., Vi, Va.,, W.Va. Number: seventeen.

232 Colo., Conn., Del., Me., Mass., Mich., Vt., Va., W.Va. Number: nine. Also: find-
ing of no jurisdiction, Conn., Ky.; wrong defendant, Conn.

233 Ark., Colo., Conn., Del., T.H. (zeal property), Ind., Me., Mass., Mich., Miss., Mo.,
Pa. (zeal property), R.1, Vt., Va,, W.Va. Number: sixteen. Also: marriage of party, Va,,
W.V:

Va.
234 Colo., Conn., Del., Me., Mass., Mich., Miss.,, Vt. Number: eight. Also: loss or
destruction of papers in first action, Va., W.Va.; failure to provide security for costs, W.Va.
285 Ark., Conn., Ga., Ill., Mo., N.C., Ore.
238 Ind., Jowa, Kan., Mont,, N.H., N.M., N.Y., Ohio, Okla., R.I,, Tenn., Tex., Utah,
W.Va,, Wyo. Number: fifteen.
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of limitations fall is that comprising rules for applying all or certain
limitation periods, together with definition and scope of terms used.

1. Application to Specific Categories of Claims

The operation of the statute of limitations may be applied to, or
withheld from, certain groups of claims or persons. In some states the
statute is specifically made applicable to the state itself,?*" while other
states enact the traditional sovereign immunity to the running of the
statute into positive law.**® Some jurisdictions exempt bills, notes and
other evidences of indebtedness issued by banks and monied corpo-
rations®®® or by corporations in general*** A few states®* define the
scope of application of the statute to equitable or equitable-type actions.
Limitations are applied to claims used in set-off in some states,*** but do
not apply to such claims in other states.?** The statute is usually made
applicable to joint defendants,?** joint mortgagors,**® or joint contract-
ors,?*¢ individually. A few states**” limit individual attempts to circum-
vent the normal statutory period through private contract limitations.
In three jurisdictions®*® a provision of a will calling for the payment of
a barred obligation may be ineffective unless intent to revive the claim is
clear.

2. Defmition of “Accrual” or “Arising” of Cause or Claim

A very important definition often found in the statutes is that of the
time when a cause of action is deemed to have accrued, or claim to have
arisen, for it is from that point that the statutory period is computed.
Accrual of actions based on accounts may be at the time of the last

237 Alaska, Cal., Ga., Idaho, Ky., Mass., Mich., Minn., Mo., Mont., Nev., N.Y., N.C.,
N.D,, 8.C,, S.D., Utah, Vt.,, W.Va. Number: nineteen.

238 Ala., Ariz., D.C., Fla., Ind., Miss., Ore., Tenn., Va., Wash. Number: ten.

239 Ark., La., Miss., Mo., N.M., N.C., N.D,, S.C., S.D., Vt., Wis. Number: eleven.

240 Ala, N.Y.

241 Apphes where not inequitable, Ga.; except for equitable possession of land, Alaska;
where concurrent law-equity jurisdiction, Colo Miss.

242 Ark., Colo., Del., Ga., T.H., Me,, MlSS N.J., N.Y. (except real property), Okla.,
Utah, Vt., Wis. Number: thirteen. The Arkansas statute applies only to amounts in excess
of plaintiff’s claim.

243101, Iowa, Mich., Minn., Miss., N.M., S.D. Scope: claims owned by defendant
(1., Yowa, Miss.), and unbarred (Ill., Towa, Mich., Miss.), when plaintiff’s cause arose;
malpractice claims used against claim for services (Minn., S.D.).

244 Me., Miss. Georgia does not apply her statute to joint defendants until the disabili-
ties of all are removed.

245 Cal., Idaho, Mont., Utah. Cotenants, N.C.

248 Colo., Mass., Mich., Miss., N.J., Vt., W.Va., Wis.

247 Any attempt: Fla., Kan MISS S. C Va. Shortenmg the period: Ala., Fla., Tex.
(under two years).

248 D.C,, Va., W.Va.
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* item proved on the adverse side,>*® of the last item proved on either
side,®° or at the last transaction or payment.?* The cause of action
for recovery of a bank deposit may accrue at demand.?®* Actions for a
statutory penalty or 2 common law liability against corporation directors
or stockholders commonly accrue at the discovery of the facts by the
person aggrieved.?®® Real property actions are deemed to have accrued
at disseisin,?®* at the death of a predecessor in interest who died seised
or possessed,?®® at the termination of an intermediate estate regardless
of a forfeiture or breach of condition giving a right of entry or action,?®
at the time of such forfeiture or breach if benefit of them is sought,?7
at the time the ancestor or predecessor in interest first gained the right to
title or possession,?®® or at any other time when the claimant became
entitled to entry or possession.?®® An action for waste or trespass accrues
only at the time the facts are discovered by plaintiff.?*® Actions seeking
relief based on grounds of fraud®®* or mistake?®? are deemed to have ac-
crued when the facts constituting such fraud or mistake are discovered

by plaintiff.
3. Commencement of Action

Some definite act of plaintiff is required to halt the running of the
statutory period. More may be required of plaintiff to toll the statute of
limitations than is necessary from a procedural viewpoint to begin an
action. An action may be deemed commenced at the filing of the com-

249 Mutual, openr and current accounts where demands mutual and reciprocal: Ky., Mo.

250 Mutual, open and current accounts where demands mutual and reciprocal: Alaska,
Cal,, Fla., Idaho, Ind., Me., Minn., Mont., Nev., N.C., N.D., Ore., S.C., S.D., Utah, Wash.
Number: sixteen. Alaska, Oregon and Washington require less than a year between entries.
Mutual, open and current accounts in general: Ala., Ark., Cal., Colo., T.H., Iowa, Mass.,
Mich., Miss.,, N.M., N.Y., Tenn., Wis. Number: thirteen.

251 Mutual, open and current accounts in general: Ala., Ariz., Tex., Va., W.Va,,

252 Idaho, Mont., N.Y., Va. At insolvency: Cal.

258 Cal., Idaho, Mont., Nev., N.Y., N.C., N.D., S.C., S.D., Utah, Wis. Georgia and
‘Woashington apply a similar provision to any statutory penalty or forfeiture.

25¢ Colo., T.H., 1ll., Me., Mass., Mich.

255 Thid.

256 Thid.

257 Ihid.

258 Colo., T.H., 1ll., Me., Mass., Mich., N.H.

259 Ala., Colo., T.H., Ill., Me., Mass., Mich.

280 Underground trespass to mining claim: Mont., Nev., Ohio, Utah. In general: Iowa.

261 Ala., Alaska, Ariz., Cal,, Colo., Idaho, Iowa, Kan., Ky., Me., Md., Minn., Mo.,
Mont., Neb., Nev., N.M., N.C., N.D., Ohio, Okla., Ore., S.C., S.D., Utah, Va., Wash.,
Wis., Wyo. Number: twenty-nine. Maryland adds when by reasonable diligence it should
have been discovered. Pennsylvania applies a similar provision to fraud raising a resulting
or implied trust.

262 Alaska, Ariz., Cal,, Idaho, Iowa, Ky., Mo., Mont.,, N.M., N.C,, N.D., Utah, Va.
Number: thirteen.
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plaint or petition,?®® at the filing of complaint or petition and the issu-
ance of summons or process,?** at the time service is obtained on defend-
ant or a co-defendant who is a joint contractor or otherwise united in in-
terest with defendant,?®® or at first publication.?*® In many jurisdictions
an attempted service of process is the equivalent of actual service if
certain conditions are met. An attempt may be equivalent to service if
plaintiff faithfully and diligently attempts to procure service,?®” if pro-
cess is delivered to an officer with intent that it be served,®®® if there
is actual service within sixty days,?*® or if first publication occurs within
sixty days.?™®
4. Manner of Pleading the Statute

Some jurisdictions provide for the manner in which the bar of the
statute must be pleaded and proved. The statute may be invoked by
answer,** by demurrer,>*? as a matter of defense,?”®* by motion,*™* by
reply®™ or by any proper manner of raising the issue.?”®

5. Revival of Barred Claim

The bar of the statute need not be final. The statute of limitations
is considered a matter of privilege which the defendant must invoke,
and which he may voluntarily waive. An action on an obligation ex-
pressed in terms of money payment may usually be revived by an ac-
knowledgment or promise in writing signed by the person to be
charged,*™" or by a part payment of principal or interest by the person
to be charged.*®* An indorsement of payment on a note, bill or other

268 Ala., Cal., Idaho, Mont., N.M., Wash.

264 Alaska, Fla., Kan., Ky., Me., N.C., Tenn.

265 Kan., Minn., Neb. (defendant only), N.Y., N.D., Ohio, Okla., Ore., S.C,, S.D.,
Wis., Wyo. Number: twelve.

266 Kan., Neb., Ohio, Okla., Wyo.

267 Kan., Ohio, Okla., Wyo.

268 N.D., Ore., S.C., S.D., Wis.

269 All courts: Kan., N.D., Ohio, Okla., Ore., 8.D., Wyo. Courts of record: N.Y., Wis.
Courts not of record: due diligence, N.Y., Wis.

270 Kan., N.Y. (court of record), N.D., Okla., Ore., S.D.

271 Mont., N.Y., N.C., N.D,, 8.C., S.D., Wash., Wis.

272 Wash., Wis.

278 Ariz., Colo. (real property).

274 N.Y.

275 Unless not needed to raise the issue, Mont., N.Y.

276 Colo. (real property), La. (zeal property), Ohio, S.D.

277 Ala., Alaska, Ariz., Ark., Cal,, Colo., Fla., Ga., Idaho, Ind., Iowa, Kan., La., Me.,
Mass., Mich., Minn., Miss., Mo., Mont., Neb., Nev., N.]J., N.M., N.Y., N.C., N.D., Ohio,
Okla., Ore., 8.C., S.D., Tex., Utah, Vt., Va., Wash., W.Va., Wis.,, Wyo. Number: forty.

278 Ala., Alaska, Cal., Colo., Ga., Idaho, Ind., Kan., Me., Mass., Mich., Minn., Mo.,
Mont., Neb., N.J., N.Y., N.C.,, N.D., Ohio, Okla., Ore., S.C., S.D., Utah, Vt.,, Wash.,
Wis., Wyo. Number: twenty-nine
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writing may be insufficient evidence of such payment.**® Such a prom-
ise*®® or payment*®* by one joint defendant does not affect rights under
the statute accruing to his fellows. After an acknowledgment or pay-
ment of a barred claim, plaintiff may either be restricted to suit on the
original cause of action?®* or allowed to sue on either the old cause or
the new promise.**

6. Requirements for Extension or Suspension

Not all disabilities of those falling within the terms of the statute
give plaintiff the benefit of a longer period for suit. The disabilities of
plaintiff must exist at the accrual of the cause or the arising of the
claim;?8* successive disabilities cannot be tacked.?®> When two or more
disabilities co-exist at the time of accrual or arising, all must be re-
moved before the limitations attach 25

7. Borrowing Provisions

For conflict-of-laws purposes, the general statutes of limitations are
considered procedural, so that the forum applies its own statute without
regard to the limitation period of the place where the cause arose. How-
ever, in order to eliminate some of the foreign plaintiffs who seek the
most favorable statute of limitations available, many states have enacted
“borrowing statutes” which in effect borrow the limitation period of the
state where the cause of action arose or claim accrued, if that period is
shorter than the foram period. An action may be barred if it would be
barred where the cause of action arose,?%” where the cause arose and de-
fendant resided,?®® where defendant resided,?®® or where the cause
arose and all parties resided.?*® A preferred position may be given to

279 Ark, Colo., Ind., Me., Mass., Mich., N.J., Vt.,, Wis. Number: nine.

280 Ark,, Colo., Ga., Ind., Me., Mass., Mich., Miss., Mo., N.J., Vt., Va., W.Va., Wis.
Number: fourteen. Same by partner after dissolution of partnership, Ga., N.C., S.C.

281 Ark., Colo., Ind., Me., Mass., Mich., N.J., Wis.

282 Ga., S.C.

283 Va., W.Va.

284 Ala,, Alaska, Ariz., Ark., Cal.,, Fla,, Ga., Idaho, Ky., Minn., Mo., Mont., Nev.,
N.M. (zeal property), N,Y., N.C., N.D., Ore,, S.C., S.D., Tenn., Tex., Utah, Wash., Wis.
Number: twenty-five.

285 Ariz., Mass., Mich., N.M. (zeal property), Tex.

2868 Ala,, Alaska, Ark., Cal,, Idaho, Ky., Minn., Mo., Mont., Nev., N.Y.,, N.C,, N.D.,
Ore., S.C., 8.D., Tenn., Utah, Wash., Wis. Number: twenty.

287 Colo., Fla., 1ll,, Xy., Mo., Neb., Ohio, Pa., Wyo. Number: nine. Nebraska largely
nullified its statute by including only those claims which would be barred had defendant
resided in Nebraska for its limitation period.

288 Miss., Okla.

289 Ala., Ariz., Ind., Towa.

290 Alaska, Kan., Me., Mass., Ore., R.I.,, Tenn., Wash.
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residents of the forum state by excepting causes accruing to such resi-
dents and held by them from accrual.®** Similar borrowing provisions -
may apply to actions on judgments rendered in foreign courts,*** or
actions on contracts executed in other states.?*®

III

Survey oF Feperar Limrrarions

A. Actions Involving the United States

The United States Code contains many limitations on actions
brought against the United States. Every civil action against the United
States is barred unless the complaint is filed within six years after the
right of action first accrued.®®* A tort claim against the United States
is barred unless action is brought within two years after accrual of the
claim.?®® Small tort claims which may be settled by administrative
officers®®® must be presented within two years after accrual?®” Claims
under the jurisdiction of the Court of Claims must be filed, or referred
by the Senate, House of Representatives or the head of an executive
department, within six years after the claim accrues.?®*® Claims or de-
mands against the United States cognizable by the General Accounting
Office, except those of a state, territory, possession or the District of
Columbia, must be submitted to the Office within ten years after the
claim or demand accrues.*®® Meritorious claims not subject to adjust-
ment under existing appropriations may be submitted to Congress by

201 Cal,, Del., Idaho, Minn., Mont., Nev., N.Y., Utah.

292 Ariz., D.C,, Ky., La., Okla., Va., W.Va.

208 La,, Va.,, W.Va.

29428 U S. C (Supp. I, 1950) §2401(a). Any person under a legal disability is
ngen three years to bring his action after the disability is removed. Because the limitations
on raising tax questions under the Internal Revenue Code seem primarily a matter of fiscal
policy, they have been omitted.

295 28 11.S.C. (Supp. I, 1950) §2401(b). A temporary one year period was allowed
for claims accruing prior to enactment of the section.

286 Under the Federal Tort Claims Act, 28 U.S.C. (Supp. III, 1950) §2672. These
claims must be under $1000.

20728 U.S.C. (Supp. III, 1950) §2401(b). If written notice is given within the
period, action is not barred until six months after the claim is withdrawn or a notice of final
disposition is mailed by the agency.

298 28 U.S.C. (Supp. I, 1950) §2501. Actions by persons under a legal disability or
beyond seas when the claim accrues may be brought within three years after the disability
or absence terminates. Claims by oyster growers growing out of river-harbor improvement
projects must be brought within two years of the termination of the operation responsible.

200 31 U.S.C. (1946) §71a. Persons serving in the armed forces who acquired a claim
after, or had had a claim less than five years when war was declared, are allowed five years
after cessation of hostilities. For this purpose the Joint Resolution of July 25, 1947, 61 Stat.
L. 451, is considered termination of the war.
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the Comptroller-General **° but such claims must be presented in writ-
ing within ten years after the claim accrues.** Claims for personal
property left on a Veterans Administration facility®*® or left by a person
dying as an inmate of a Veterans Administration facility®*® must be
brought within five years of notice of sale of such property.?** A person
who fails to claim a pension for the period of three years is presumed to
have terminated eligibility and must reapply for reinstatement on the
1olls.?®® Claims against the Alien Property Custodian concerning prop-
erty held by him must be brought within two years after the vesting
of the property.®*®

Relatively few non-criminal actions by the United States are sub-
ject to limitations. The government may sue for a forfeiture of $2000
and double the loss of the government when there has been a false or
fraudulent claim against the United States or a false or fraudulent pro-
curement of government property, provided that such action is brought
within six years of the act in question.®*” Where suit is brought for any
pecuniary penalty or forfeiture of property under the customs laws, it
must be within five years from the discovery of the alleged offense.®°®
The federal district attorney of the district where the Hours of Service
Act for railroad employees is violated may recover a fine for the viola-
tion within one year.®*® The government may sue to vacate a patent
of land within six years.®*°

B. Private Actions Based on Federal Statuie

Prior to 1948 many important private actions based on violations of
federal regulatory statutes were not limited. By revisions in 1948 limita-
tions have been placed on actions under several important federal stat-
utes. Actions under the Portal-to-Portal Pay Act,*** the Fair Labor

30031 U.S.C. (1946) §236.

30131 U.S.C. (1946) §§237, 71a. The attorney-general is allowed to settle claims
under $1000 of persons employed in federal penal institutions if the claim is presented in
writing within one year of the occurrence of the accident or incident out of which the claim
arises. 31 U.S.C. (1946) §238. Cf. 28 U.S.C. (Supp. III, 1950) §2672.

30238 U.S.C. (1946) §16a(d).

30338 U.S.C. (1946) §l6f.

804 IF claimant is under a disability, he may sue within five years after the termination
of the disability.

305 38 U.S.C. (1946) §53.

806 50 U.S.C. App. (1946) §34(b).

307 31 U.S.C. (1946) §235.

30819 U.S.C. (1946) §1621. Time during which the cause is concealed or defend-
ant or the property is absent from the United States is not reckoned in the period.

30945 U.S.C. (1946) §63.

31043 U.S.C. (1946) §1166.

31129 U.S.C. (Supp. III, 1950) §257f.
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Standards Act as amended,*? the Walsh-Healey Act,*** and the Bacon-
Davis Act,*** must be brought within two years after the accrual of the
action.®*® A limitation of three years from the day the cause of action
accrues has been placed on actions under the Federal Employers’ Lia-
bility Act.**® Under the Longshoremen and Harbor Workers Compen-
sation Act®'? the right to compensation for disability or for death is
lost unless a claim is filed within one year from the date of the injury or
death, or in case of payments without award, from the last payment.
Actions under the Suits in Admiralty Act®*® must be brought within
two years of the time the cause of action arises, and under the Death on
the High Seas by Wrongful Action Act®'® within two years after the
wrongful act.

Fairly uniform provision has been made for actions by and against
carriers. A two year limitation is placed on actions by the carrier for
charges or against the carrier for overcharges in interstate commerce
when the carrier is a railroad,**° a motor carrier,*** a water carrier,3??
or a freight forwarder.®*® A similar limitation of one year is imposed on
actions by and against telephone, telegraph, or radiotelephone com-
panies.®** In all these actions accrual is at delivery or tender of delivery.

Causes of action are often created for the recovery of fines, pen-
alties and forfeitures by a private individual aggrieved because of viola-
tions of federal law. The only statute dealing in general terms with such
recoveries places a limit of five years after the accrual of the claim in
which action may be brought.®**®* However, by decision this has been
restricted to strictly public wrongs, and does not cover actions to redress
private wrongs, even though the wrongful act also constituted a public
wrong.>>® But the companion section enacted in 1948 provides that

31229 U.S.C. (1946) §2014.

31341 U.S.C. (1946) §§3545.

81440 U.S.C. (1946) §§276a—276a-5.

81529 U.S.C. (Supp. III, 1950) §255. This applies to actions accruing after May
14, 1947. Actions on causes accruing prior to that time were limited to either two years or
the appropriate state statute of limitations, whichever was shorter.

316 45 U.S.C. (Supp. I, 1950) §56.

81733 T.S.C. (1946) §913.

81846 U.S.C. (1946) §§741, 745.

81946 U.S.C. (1946) §§761, 763. If no jurisdiction may be obtained over the vessel
in the t&vo year period, action may be brought within ninety days after such jurisdiction is
obtained.

320 49 U.S.C. (1946) §16(3).

32149 [1.8.C. (1946) §304a.

32249 U.S.C. (1946) §908.

32349 U.S.C. (1946) §1006a.

82447 U.S.C. (1946) §415.

32628 U.S.C. (1948) §2462.

326 Meeker v. Lehigh Valley R. Co., 236 UL.S. 412, 35 S.Ct. 238 (1915). The section
was held inapplicable to the Fair Labor Standards Act [Keen v. Mid-Continent Petroleum
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any civil fine, penalty or forfeiture prescribed for a violation of a statute
without mode of recovery being provided for may be recovered in a
civil action.®** This was intended “to clarify a serious ambiguity in ex-
isting law.”2® Despite the restrictive interpretation placed on the older
section, there seems little reason why the two sections should not be con-
strued as coextensive, since the need for both mode of recovery and lim-
itation of recovery seems clear, and since the descriptive language is
identical in both sections. Particular limitations on recovery of fines,
penalties or forfeitures include those for violation of the Rent Control
Act®® and for usurious interest charged by national banks.**°

The statutes dealing with regulation of securities and exchanges
provide causes of action for persons injured or damaged when regulatory
measures are not complied with. The common limitation is within one
year after the discovery of the facts constituting the cause of action, or
after the time when the facts should have been discovered, the maxi-
mum being three years after the actual accrual of the cause of action.
Such actions may result from a false registration of a security or trust
indenture ®! from a misrepresentation in a document filed with the
Securities and Exchange Commission or a statement or omission re-
sulting in such a misrepresentation,®*? or from any violation of the Se-
curities Exchange Act.?*

Under the Federal Bankruptcy Act a receiver or trustee within two
years after the adjudication of bankruptcy or within any further time
allowed by federal or state law may sue on any claim against which the
state or federal statute of limitations had not expired at the time the
petition of bankruptcy was filed.?** The operation of the statute of lim-
itations of the United States or of any state affecting any debt of the
bankrupt is suspended from the date of the filing of a petition in bank-
ruptey until (a) thirty days from an order denying the discharge, (b)
thirty days after the filing of a waiver of discharge or the entry of an

Co. (D.C. Iowa 1945) 58 F. Supp. 915], or to the Sherman Act, 15 U.S.C. (1946) §1,
[Chattancoga Foundry Co. v. Atlanta, 203 U.S. 390, 27 S.Ct. 65 (1906)].

327 28 U.S.C. (Supp. II1, 1950) §2461.

328 Reviser’s Notes to section 2461. “Numerous sections in the United States Code
prescribe civil fines, penalties, and pecuniary forfeitures for violation of certain sections
without specifying the mode of recovery or enforcement thereof.” Ibid.

329 One year. 50 U.S.C. App. (1946) §1895.

330 Two years. 12 U.S.C. (1946) §86.

38115 U.S.C. (1946) §§77k, 771, 77m. Accrues at bona fide offer to public under
77k or 771(1) or at sale under 771(2).

33215 U.S.C. (1946) §77www. Accrues at filing of such document.

388 15 U.S.C. (1946) §78i(e).

33411 U.S.C. (1946) §29(e).
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order providing for loss of the discharge,*® or (c) thirty days after a
dismissal of bankruptcy proceedings.®*® Actions against a person having
acted as a trustee in bankruptcy or as a receiver arising during his ad-
ministration may be brought within two years after the estate is
closed.*® Actions on the bond of a referee®® or a receiver or trustee in
bankruptcy®*® must be brought within two years.

Actions on the bond of any United States officer or official disburs-
ing or chargeable with public monies must be brought against the surety
within five years after liability appears upon the account submitted by
such officer.?** Action on the bond of a United States marshal must be
brought within six years after the right accrues.?**

C. Suspension, Extension and Apyplication of Limitations

The only blanket suspension of all statutes of limitations, state and
federal, is found in the Soldiers’ and Sailors’ Civil Relief Act. 342 The
period of service in the armed forces is not computed in any limitation
period on an action by or against any person in military service, or his
heirs, executors, administrators or assigns, whether or not the cause ac-
crued prior to or during the period of service. No part of the period
after the passage of the act is to be included in computing the period of
redemption for real property sold or forfeited to enforce an obligation,
tax or assessment.®** However, when the United States commences a
criminal, equitable or legal action under the Sherman Act,*** statutes of
limitation are suspended in favor of any private right of action arising
under the anti-trust laws and based in whole or in part on any matter
complained of in such proceeding. One should also compare the tem-
porary suspension of state and federal limitations during pendency of
bankruptcy proceedings.?*® All of these suspensions rest on some pri-
mary federal constitutional delegation of power.

Specific limitations on federally-created rights commonly are ex-

335 If a corporation has made no application for discharge within six months, suspension
lasts until thirty days after the expiration of such period.

33811 U.S.C. (1946) §29().

33711 U.S.C. (1946) §29(d).

33811 U.S.C. (1946) §78(1). Accrual is at date of breach.

339 11 U.S.C. (1946) §78(m). Accrual is at discharge of the individual.

3406 U.S.C. (1946) §5.

34128 U.S.C. (Supp. I, 1950) §544. Action may be brought within three years
after the removal of a legal disability.

34250 U.S.C. App. (1946) §525. Cf. 31 U.S.C. (1946) §§71a, 237.

348 Except under 26 U.S.C. (1946) §527, Internal Revenue Code.

34415 U.S.C. (1946) §16.

84511 U.S.C. (1946) §29(H).
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tended in case of a legal disability®*® or when no property can be found
within the United States.®*”

There is no general restriction on the right to shorten a limitation
period by private contract. However, persons in control of sea-going
vessels are prohibited from contracting to limit the time for giving notice
or filing claims for loss of life or bodily injury to less than six months, or
for commencing suit to less than one year from the date of death or
injury.®*® Carriers are forbidden to contract away liability imposed on
them for loss of, or damage or injury to, property carried by them or
connecting carriers.?*?

Although state limitations are applied by federal courts where no
federal limitations are provided on federally-created rights, in only two
places have the state statutes been specifically incorporated into federal
statute. A state statute limiting recovery of land is applied when an
action is brought by a patentee or his successor for possession, rents or
profits of land patented in severalty to members of Indian tribes pursu-
ant to treaty.®®® State statutes shorter than two years were applied to
causes accruing prior to May 14, 1947 under the Portal-to-Portal Pay
Act, the Fair Labor Standards Act, the Walsh-Healey Act or the Bacon-
Davis Act.®*

v
SuccesTeEp REVERSAL oF Conrricrs RurLe

In the Anglo-American legal system, the general statute of limita-
tions is considered a matter going to the remedy and not to the right,?
though on the Continent it is considered as substantive and thus directly
affecting the right.*** However, the common law system does recognize
as substantive a statute creating a right unknown to the common law

346 E.g,, 28 U.S.C. (Supp. 1T, 1950) §§544, 2401, 2501.

347E.g., 28 U.S.C. (Supp. O, 1950) §2462; 46 U.S.C. (1946) §763.

348 46 U.S.C. (1946) §183b. Such provisions are inapplicable to a minor, insane per-
son or a decedent’s estate until a legal representative is appointed, if such appointment is
within three years.

84949 [1.S.C. (1946) §20(C11).

85025 U.S.C. (1946) §377.

85129 U1.S.C. (Supp. III, 1950) §255. See notes 314-318, incl, supra.

352 3 Raser, THE Conrricr oF Laws: A Comearatve Stupy 495 (1950); Wast-
1akE, Private InrErwaTiONAL LAaw, 6th ed., §238 (1922); GoopricH, CONFLICT OF
Laws, 3d ed., §85 (1949); Srory, Conrricr o Laws §476; 1 Woop oN LimrraTIONS,
4th ed., §8 (1916). .

353 3 RaseL, Tar Conrrict oF Laws: A Comearative Srupy 493 (1950); Wast-
LAXRE, Privare INTERNaTIONAL LAw, 6th ed., 310 (1922); Kuhn, “Doctrines of Private
International Law in England and America Contrasted With Those of Continental Europe,”
12 Cor. L. Rev. 44, 53 (1912).
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which purports to cut off the right after a certain period of time has
elapsed; courts still recognize the distinction when dealing with such
statutes as the wrongful death act.?** Historically the development of
this approach is understandable. English law had developed without
contact with conflicting foreign systems of law,**® developing its own
court system and procedure, including limitations on access to the
courts.?®® When foreign causes did come before the English courts,
foreign law was viewed with suspicion, and restricted in its application
as much as possible. Except when faced with a statute clearly purported
to cut off a cause of action unknown to English law, English judges
characterized statutes of limitation as going to the remedy; since the
foreigner was deemed to take the English courts as he found them,
English statutes of limitation were applied.**" Early United States
judges®*® and writers®® adopted the English doctrine, although not
without dissent.®s°

Lending strength to this early, restrictive approach was the comity
theory, espoused by Justice Story,*** which called for application of only
such foreign law as the state as a civilized nation thought necessary.
But within the past fifty years new concepts of the relation of local and
foreign law have been evolved. By the vested rights theory the law of
the state where the cause of action arose is deemed to create a right
which should be recognized by every other jurisdiction.?®* By the local

3854 Gooprich, Conrrict or Laws, 3d ed., §86 (1949); Story, ConrricT oF Laws
§582; 1 Woop oN Livararions, 4th ed., §9 (1916).

855 ] orenzen, “The Statute of Limitations and the Conflict of Laws,” 28 Yare L.J. 492
(1919); Kuhn, “Doctrines of Private International Law in England and America Contrasted
With Those of Continental Europe,” 12 Cor. L. Rev. 44 (1912).

856 Wainford v. Barker, 1 Ld. Raym. 232, 91 Eng. Rep. 1051 (1697); Anonymous, 1
Salk. 154, 91 Eng. Rep. 142 (1707); Quantock v. England, 5 Burr. 2628, 98 Eng. Rep.
382 (1770).

857 Dupleix v. DeRoven, 2 Vern. 540, 23 Eng. Rep. 950 (1705); Williams v. Jones,
13 East. 439, 104 Eng. Rep. 441 (1811); British Linen Co. v. Drummond, 10 B. & C. 903,
é09 Eng. Rep. 683 (1830); Huber v. Steiner, 2 Bing. (N.C.) 203, 132 Eng. Rep. 80

1835).

858 Nash v. Tupper, 1 Caines (N.Y.) 402 (1803); Pearsall v. Dwight, 2 Mass. 84
(1806); Ruggles v. Keeler, 3 Johns. (IN.Y.) 263 (1808); McElmoyle v. Cohen, 13 Pet.
(38 U.S.) 312 (1839).

359 Notably Stony, ConrricT oF Laws.

360 Livingston, J., dissenting in Nash v. Tupper, 1 Caines (IN.Y.) 402 (1803); Mary-
land v. Todd, (C.C. Ind. 1854) Fed. Case No. 9220, 16 Fed. Cas. 996; Baker v. Stone-
braker's Adm’r., 36 Mo. 338 (1865); Rathbone v. Coe, 6 Dak. 91, 50 N.W. 620 (1888);
Finnell v. Railway, (C.C. Mo. 1888) 33 F. 427, contra on same statute, Morgan v. Metro-
politan Street Railway Co., 51'Mo. App. 523 (1892).

361 Story, Conrricr oF Laws §38. See criticism in Cook, “The Logical and Legal
Bases of the Conflict of Laws,” 33 Yare L.J. 457 (1924); Lorenzen, “Territoriality, Public
Policy, and the Conflict of Laws,” 33 Yare L.J. 736 (1924).

362 Loucks v. Standard Oil Co., 224 N.Y. 99, 120 N.E. 198 (1918); Walsh v. New
York & New England R. Co., 160 Mass. 571, 36 N.E. 584 (1894); Slater v. Mexican
National Rys., 194 U.S. 120, 24 S.Ct. 581 (1903).
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law theory the forum applies a rule of decision identical or nearly so
with the rule of decision which would be applied in the state where
some or all of the operative facts occurred.*** Under the influence of
these new approaches, many matters formerly thought of as procedural
have come to be considered substantive, so that the law of the state
where the operative facts occur is applied in preference to forum
law.2%* The treatment of the general statute of limitations remains an
anomalous segment of provincialism in a framework essentially inter-
jurisdictional in its modern development. It is difficult to conceive of
a right without a remedy, or of a right not derived from a governmental
unit.3® If the forum state “recognizes” a foreign right while at the same
time applying its own statute of limitations, it is in effect creating a
new right, and adjusting the relative position of the parties on the
basis of a relationship which did not in fact or contemplation of law
arise within the forum.3%® It is submitted that American courts should
abandon the long-standing procedural approach to this problem and
recognize that in fact a general statute of limitations, as well as'a
special statute of limitations such as that on the wrongful death act,
affects the right, and not merely the remedy.?®™ As a result, a foreign

368 Cook, “The Logical and Legal Bases of the Conflict of Laws,” 33 Yare L.J. 457
(1924); Lgrenzen, “Territoriality, Public Policy, and the Conflict of Laws,” 33 Yare L.J.
736 (1924).

864 See Cook, “ ‘Substance’ and ‘Procedure’ in the Conflict of Laws,” 42 Yare 1.J. 333
(1933); of. Ailes, “Substance and Procedure in the Conflict of Laws,” 39 Micu. L. Rev.
392 (1941). Statutes and rules considered by more recent cases to be substantive include
the statute of frauds [Goopricr, Conrricr o¥ Laws, 3d ed., §88 (1949); Lorenzen, “The
Statute of Frauds and the Conflict of Laws,” 32 Yargy L.J. 311 (1923)]; parol evidence rule
IGooprich, Conrrict o Laws, 3d ed., §89 (1949)]; wrongful death act [Loucks v. Stand-
ard Oil Co., 224 N.Y. 99, 120 N.E. 198 (1918)]; survival statute [Orr v. Ahexn, 107 Conn.
174, 139 A. 691 (1928); Friedman v. Greenburg, 110 N.J.L. 462, 166 A. 119 (1933);
contra, Chase v. Ommsby, (3d Cir. 1933) 65 F. (2d) 521}; married woman’s disability to
sue husband [Gray v. Gray, 87 N.H. 82, 174 A. 508 (1934); Buckeye v. Buckeye, 203
Wis. 248,234 N.W. 342 (1931); contra, Mertz v. Mertz, 271 N.Y. 466, 3 N.E. (2d) 597
(1936) holding it procedural]; measure of damages [Goopricr, Conrrict oF Laws, 3d
ed., §90 (1949)].

865 “An immortal right to bring an etemally prohibited action is a metaphysical subtlety
that the present writer cannot pretend to understand.” Amzs, Lecrures on Lecar His-
Tory 199 (1913). Cf. Holt, C.J., in Ashby v. White, 2 Ld. Raym. 938, 953, 92 Eng. Rep.
126 (1703): “If the plaintiff has a right, he must of necessity have a means to vindicate
and maintain it, and a remedy if he is injured in the exercise or enjoyment of it; and indeed
it is a vain thing to imagine a right without a remedy; for . . . want of right and want of
remedy are reciprocal.”

366 WESTLAKE, PrivaTE INTERNATIONAL LAw, 6th ed., 310- 312 (1922).

367 Accord: 3 Raser, TaE Conrricts oF Laws: A COMPARATIVE Stupy 521 (1950);
Lorenzen, “The Statute of Limitations and the Conflict of Laws,” 28 Yars L.J. 492 (1919);
WEesTLARE, PrivaTE InTERNATIONAL LAw, 6th ed., §238 (1922); Goopricx, CoNrFLICT
or Laws, 3d ed., §85 (1949); Holmes, J. in Davis v. Mills, 194 U.S. 451, 24 S.Ct. 692
(1904). Contra: Ailes, “Limitation of Actions and the Conflict of Laws,” 31 Mics. L.
Rev. 474 (1933).



1951 ] Limrrations aNp THE FEpeErat. Courts 991

statute of limitations should be given the same force in the forum state
as it would be in the state where the cause of action arose.

Two different situations would arise to be dealt with under a sub-
stantive approach. The first occurs when the forum statute is longer
than the statute of the state where the operative facts occurred. It is
here that the ill effects of the present rule are most apparent, for it is to
avoid the shorter limitation period of the place where the cause of action
arises that plaintiff shops around for a longer period in which to sue.
When the forum recognizes a shorter statute of limitations, most of the
incentive to shop will be gone. The forum statute will be construed to
extend only to causes arising within the forum, and the shorter foreign
statute will be applied.**® The second arises when the foreign statute is
longer than the forum statute. Logically, if the foreign statute affects the
cause when it is shorter than the forum period, it also affects the cause
when itis longer. To recognize the shorter statute recognizes a right in de-
fendant protecting him from being sued beyond a certain time; to recog-
nize the longer period recognizes a correlative right in plaintiff allowing
him to sue for a given number of years. Yet it is this second situation which
early courts and writers found most abhorrent, because of the possibil-
ity of immeasurably stale or perpetually vital causes being brought in
from foreign jurisdictions.*® Though in light of modern conflicts de-
velopments such objections should be considered far-fetched and with-
out merit, there is room to protect tender local feelings within a sub-
stantive approach to the general statutes of limitations. By accepted
conflicts principles, no foreign right repugnant to the public policy of
the forum need be recognized; access to the courts will be denied to .
such causes.*™ Even though the general statute of limitations can be
considered as affecting only causes arising within the jurisdiction, it can
also be considered if a court so chooses as a legislative determination that

368 Story in LeRoy v. Crowninshield, (C.C. Mass. 1820), Fed. Case No. 8269, 15 Fed.
Cas. 362, thought this should be the law in such a situation, although he felt himself bound
by precedent; he had changed his mind by the time he published his work on the conflict
of laws. .

369 “Every nation must have a right to settle for itself the times . . . within . . . which
suits shall be litigated in its own courts. There can be no pretense to say that foreigners are
entitled to crowd the tribunals of any nation with suits of their own which are stale and
antiquated, to the exclusion of the common administration of justice between its own sub-
jects.” Srtory, ConrvricT OF Laws §578. See also Pearsall v. Dwight, 2 Mass. 84 (1808);
Nash v. Tupper, 1 Caines (N.Y.) 402 (1803).

870 “[Courts] do not close their doors unless help would violate some fundamental prin-
ciple of justice, some prevalent concepton of good morals, some deep-rooted tradition of the
common weal.” Cardozo, J. in Loucks v. Standard Oil Co., 224 N.Y. 99, 111, 120 N.E.
198 (1918). See Goopricr, Conrricr or Laws, 3d ed., §§11, 97 (1949); Lorenzen,
“The Statute of Limitations and the Conflict of Laws,” 28 Yarr L.J. 492 (1919).
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injustice will be worked by the enforcement of stale claims, or that the
judicial system of the state is inadequate to dispose of such ancient
causes. This policy would not be violated when the foreign statute
cutting off the right in a shorter period of time than the forum statutory
period is recognized, but it could result in the withholding of the aid
of the forum courts in the enforcement of the claim when the period is
longer. Although this public policy approach will restrict the full
effectiveness of a recognition of the substantive aspect of the general
statute of limitations,*™ it does serve to protect local interests while at
the same time reducing the worst features of inter-jurisdictional shop-
ping. In light of modern developments in application of special statutes
of limitation, whether longer or shorter than comparable forum states,
all courts could in time come tq apply the foreign statute in all cases.?™
Treatment accorded a cause of action thus would be the same in any
jurisdiction. This in turn would remedy the undesirable lack of uni-
formity between federal districts resulting from the statefederal uni-
formity requirement of Erie Railroad v. Tompkins, for if treatment of a
cause is the same in all state courts, it will then be uniform in all
federal courts. -

\Y
Prorosep FeDpERAL AND STATE STATUTES
A. Proposed Federal Statutes

There is no constitutional barrier which prevents Congress from
enacting a statute of limitations covering federally-created rights. No
constitutional mandate requires that state limitations be adopted when
federal rights are enforced in either state courts or federal district courts.
Nor can one find any policy in favor of letting state limitations fill a
vacuum created by the failure of Congress to limit the time in which
action on a federally-created right may be brought. Since such rights
are enforceable throughout the country, they should be enforceable
within the same period of time. No longer should the length of time in

871 See 3 Raser, Tee Conrricr o Laws: A Comearative Stupy 513-516 (1950).
“A public policy, not strong enough to be enforced by the court except when pleaded by the
defendant should not be a reason to shield one who changes his abode arbitrarily to the
forum, nor should it be a ground to remove limitation from many other important incidents
of the governing law.” Id. at 514. )

372 For such an enlightened treatment of a special statute of limitations see Lewis v.
R.F.C, (D.C. Cir. 1949) 177 F. (2d) 654, and in same spirit, Young v. United States,
(D.C. Cir. 1950) 184 F. (2d) 587. Contra, McMillen v. Douglas Aircraft Corp., (D.C.
Cal. 1950) 90 F. Supp. 670; Hartwell v. Piper Aircraft Corp., (D.C. Pa. 1950) 92 F.
Supp. 271. All cases deal with wrongful death statutes.
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which one defendant can be sued differ according to the jurisdiction in
which he may be found, nor should it differ from the time in which a
defendant in a similar action may be sued where that defendant is found.
As indicated in the survey of existing federal limitations, Congress has
closed many of the more obvious gaps,®* making state limitations, many
of them passed for the purpose of limiting such federal rights, unneces-
sary. 'Two primary tasks remain to be accomplished. The first is a con-
scious correlation of existing federal limitations, with similar types of ac-
tion being limited to the same period of time.>”* One possibility would
be to incorporate a general statute of limitations in Title 28 of the Code,
with reference being made to the appropriate limitation whenever the
Code creates or recognizes a right of action in a private individual. The
second is a general residuary limitation, perhaps broken down into spe-
cific types of action such as contract, tort, or recovery of penalty, cover-
ing any federally-created right not specially limited by Congress. The
language used should be broad, with adequate reviser’s notes to discour-
age a restrictive judicial treatment of the provision.*”® In this manner,
by a careful correlation of existing limitations and a residual clause de-
signed to cover actions for which no special limitation is deemed
necessary, there should be no reason to apply varying state limitations
periods to federal causes enforced in state and federal courts throughout

the United States.

B. Proposed State Statutes

The evils which have grown out of inter-jurisdictional shopping
cannot be eliminated by Congress alone. Congress can provide time
limitations for federally-created rights, but cannot fix time limitations
for state-created rights. While it is true that Congress can limit the
jurisdiction of the federal district courts,®”® and it is conceivable that
the courts’ diversity jurisdiction could be limited to actions commenced
within a specified time after accrual, such a solution is not desirable.
Any such legislation might be considered by the Supreme Court to be
an evasion of the constitutional doctrine laid down in Erie Railroad v.
Tompkins. But the most undesirable features of such a jurisdictional ap-

878 E.g,, 45 U.S.C. (Supp. I, 1950) §56; 29 U.S.C. (Supp. II, 1950) §255.

874 This has been done in certain titles of the United States Code; e.g. 49 U.S.C.
(Transportation); 15 U.S.C. (Commerce and Trade); but should be carried out throughout
the Code.

875 To avoid a treatment such as that accorded the present 28 U.S.C. (Supp. 111, 1950)
§2462. See note 326.

876 Analogous, perhaps to requirements of admiralty jurisdicon. See Panama Ry. v.
Johnson, 264 U.S. 375, 44 S.Ct. 391 (1924); The Thomas Barlum, 293 U.S. 21, 55 S.Ct.
31 (1934).
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proach stem from its rigidity. If jurisdictional, the statute could not be
waived by the parties, nor could a barred claim be revived by individual
action. Private persons could not limit jurisdiction by contracting for
a shorter limitation period, or confer jurisdiction by contracting for a
longer period. Furthermore, the basic uniformity requirement of Erie
Railroad v. Tompkins is sound policy so far as state-created rights are
concerned, even though language placing the requirement on a consti-
tutional basis poses some difficulty. Any congressional attempt to rem-
edy the problem of conflicting state statutes of limitations on state-
created rights would prove extremely unsatisfactory. As a result, the
solution of the underlying problem must rest with state legislatures.
The most desirable state remedial action®” would be the adoption
of uniform legislation. Two statutes might be utilized: (a) a uniform
“borrowing” statute; or (b) a uniform statute of limitations. A “borrow-
ing” statute basically adopts the shorter limitation period of the state
where the cause of action arose to bar action in the forum state on that
cause. So long as the statute of limitations is considered procedural in
nature, there is no constitutional requirement for recognition of any
foreign limitation period, and adoption of such borrowing legislation
rests solely on recognition of the sound policy underlying such statutes.
Although thirty-one states now have borrowing legislation of some kind,
a great many of them are undesirable, being limited in scope. Some
statutes apply the foreign period only if the defendant resided in the
foreign jurisdiction throughout the period.?”® This is designed primar-
ily to protect the plaintiff when the defendant either injures plaintiff
while defendant is temporarily within the jurisdiction where the cause
of action arises or removes from the state before the limitation period has
expired. Such an exception seems unwarranted today. Benefit to the
plaintiff from defendant’s absence from the jurisdiction should be
strictly limited, for in most instances a plaintiff can discover the where-
abouts of his absent debtor; even though a particular plaintiff cannot,
there is a considerable public interest in having all claims settled as
quickly as possible which should prevail even though individual hard-
ship should result. Furthermore, with expanded concepts of contacts
with the state for the purpose of out-of-state service of process®™® and

377 Other than the reversal of the conflicts rule by judicial action, supra pp. 988-992.
378 Story desired to engraft such a requirement on statutes limiting action on a statutory
right. Srory, Conrrict or Laws §582b. See Huber v. Steiner, 2 Bing. (N.C.) 203, 132
Eng. Rep. 80 (1835), citing Story with approval. No recent case has adopted this view.
879 E.g., Hess v. Pawloski, 274 U.S. 352, 47 S.Ct. 632 (1927); Doherty & Co. v.
Goodman, 294 U.S. 623, 55 S.Ct. 553 (1935); International Shoe Co. v. Washington, 326
U.S. 310, 66 S.Ct. 154 (1945); Milliken v. Meyer, 311 U.S. 457, 61 S.Ct. 339 (1940).
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with quasi-in rem jurisdiction over property within the state,**® plain-
tiffs have sufficient enforcement machinery available so that they need
not be allowed to rest until events transpire allowing them to sue a de-
fendant newly in funds or newly discovered without effort on their part.
A second exception carved out from some existing borrowing statutes
favors causes of action held from accrual by residents of the forum state.
If the purpose of the statute of limitations is to bar stale claims, it is
difficult to justify degrees of staleness depending upon the domicile of
the claimant. A uniform borrowing statute should provide in simple
terms that a cause of action barred by the statute of the state where it
arose or accrued will be barred in the forum.?** The effect of such a
statute would be that the right to bring action on a claim would not sur-
vive beyond the bar of the place where the operative facts occurred,
though it might be barred in a particular jurisdiction at an earlier time.
Much of the shopping among jurisdictions would be eliminated, al-
though there would still be some choice of forum possible within the
period of limitations of the state where the cause of action arose. Due
to the fact that federal district courts would have to follow state practice,
there would be an indirect result of bringing about greater uniformity
among federal districts.

The borrowing statute corrects the situation between a particular
plaintiff and defendant only when the foreign statute is shorter than the
forum statute, and does not affect the situation when the foreign statute
is longer than the forum statute. It does not solve the discrepancy when
like causes of action are litigated between different parties in different
jurisdictions.. From an objective viewpoint it is difficult to justify stat-
utes which allow suit against one defendant when suit against a similar
defendant is barred in another jurisdiction, or which bar one plaintiff
when a plaintiff on a similar cause could still bring action in another
jurisdiction. The apparent disinclination of legislatures to correlate
their general statutes of limitations with those of sister states seems
a holdover of provincial English and colonial attitudes toward limita-
tion of actions unwarranted in a day when geographical boundaries no
longer restrict personal and business activities. The tendency to copy
matters of substantive law®®? and matters of procedure®®® is not reflected

380 Pennoyer v. Neff, 95 U.S. 714 (1877).

381 Rabel would borrow the foreign statute as an exclusive limitation, whether longer
or shorter than the forum statute, thus codifying the desirable susbtantive approach to the
sémtute)of limitations. 3 Raser, Tue Conrricr or Laws: A Compararive Stupy 522

1950).

382 E.g., uniform statutes proposed by the Committee on Uniform Legislation of the
American Bar Association.

383 E.g., procedural rules modeled after the federal rules of civil procedure.
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where general statutes of limitations are concerned.*®* Though incon-
venience to individual plaintiffs or defendants attributable to unrelated
statutes of limitations has been evidenced since colonial times,?®® it has
taken Erie Railroad v. Tompkins to point up the over-all national need
for correlation of statutes of limitation. The best “correlation” is “uni-
formity.”

Therefore it is suggested that a uniform statute of limitations be
drawn up and submitted to the states for adoption. The specific time
limitations desirable are beyond the scope of this article. They should,
however, be arrived at in light of statistics showing the number of
causes of action sued on in each year subsequent to the accrual of a
particular type of claim.?*¢ However, a few general observations on the
content of such a statute may be in order.

First, the limitations should be few in number and broad in scope.
Specialized provisions encourage and even necessitate refined judicial
construction, resulting in a likelihood of conflicting interpretation
among the several jurisdictions.*®” Actions limited might include those
on contracts, on judgments, for fines, penalties or forfeitures, for in-
jury to the person or rights of another not arising from contract, for
recovery of real property, for injury to real property, for recovery of, or
injury to, personal property, and for relief based on grounds of fraud or
mistake. A residuary provision for all actions not otherwise provided
for should be included.

Second, provisions defining adverse possession and otherwise deal-
ing with acquisition of property or property interests by prescription
should be removed from the general statutes of limitation and placed in
the body of statutory material dealing with conveyancing.®®*® Although
such provisions were logically included in early statutes of limitation
aimed primarily at real property actions, they no longer serve a functional
purpose in a general statute of limitations in which limitations on person-
al actions usually outnumber limitations concerning real property.

Third, the state should be subjected to the same period of limitations
as would a private party under the same circumstances. The concept
of sovereign immunity to suit seems unwarranted today, and the states
should follow the lead of the federal government, which has made itself

384 Compare the widespread adoption of the general statute of limitations drawn up in
connection with the procedural reform of the Field Code in 1848.

885 E.g. cases note 358.

888 The average limitations shown in the Appendix to this article may throw some light
on possible limitation periods, although they may tend to be too long.

387 The treatment of the Uniform Negotiable Instruments Law is an example.

888 Appropriate cross-references should be provided.
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subject to suit in tort when a private individual would be so subject, in
the Federal Tort Claims Act.®®°

Fourth, provisions calling for suspension or extension of the normal
limitation period should be reduced to 2 minimum. Though suspension
or extension for some or all legal disabilities of plaintiff is common to
most jurisdictions, today it is possible to have a legal representative ap-
pointed who is as fully capable of protecting or asserting the legal rights
of the person incapacitated as the individual himself, making the need
for such provisions doubtful. Nor should the common suspension in
case of one imprisoned on a criminal charge or in execution of a crim-
inal sentence be retained in any jurisdiction where such a prisoner does
not lose the right to maintain an action in the courts.®*® Although a
suspension during time of war of limitations of actions involving either
enemy aliens or servicemen may be desirable, such suspension could
well be left to Congress as a war measure,*** and not be retained as a
permanent part of the state statutes of limitations. Since most failures to
assert a claim against an absentee defendant may be attributed more to
plaintiff’s lack of initiative than to defendant’s elusiveness, the ab-
sence provision should be severely limited in scope. The suspension or
extension resulting from absence or concealment of the defendant
should be operative only when defendant leaves no property behind
which can be attached, or when he cannot be sued under expanded con-
cepts permitting out-of-state service of process. Because of the nullify-
ing effect of such absence provisions upon a borrowing statute, a maxi-
mum period of suspension or extension, preferably. quite short, should
be provided. An extension of one year after the death of a party to an
action should be enough in which to allow a second action to be brought.
An additional period for suit after an unsuccessful initial attempt to
assert a claim should be allowed only when the disposition of the first
case is not directed to the merits or does not result from a lack of dili-
gence on the part of the plaintiff. The period in which the second
action may be brought should be brief, perhaps much shorter than the
one year commonly allowed today.

Fifth, exceptions from the operation of the statute, other than neces-
sary suspension or extension of the statute where it otherwise normally

389 28 U1.S.C. (Supp. III, 1950) §2674. Cf. 28 U.S.C. (Supp. I, 1950) §2401, civil
actions, and 28 U.S.C. (Supp. I1I, 1950) §2501, claims within the jurisdiction of the Court
of Claims.

390 On the practical side a prisoner may hesitate to enforce a claim when the fact of
his prisoner status may be brought out to his detriment. But this may also occur after release.
A prisoner also is handicapped in finding and attaching or levying on defendant’s property
in satisfaction of his claim.

381 Such as the Soldiers’ and Sailors’ Civil Relief Act, 50 U.S.C. App. (1946) §525.
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applies, should be few; and perhaps should be eliminated entirely. Stat-
utory actions otherwise limited are obviously excepted from the oper-
ation of the general statute of limitations. The statute should be applied
to causes asserted in counterclaim.®®*? In light of the broad relief pro-
visions and the merger of law and equity of either code or rule type pro-
cedure, the statute should be phrased in terms of relief sought, and
should be applied without regard to old law-equity distinctions.*** The
statute should be applied to joint defendants individually so long as
there are suspensive provisions applicable to individual defendants.

Sixth, there should be a uniform definition of “arising” or “accrual”
of the “cause” or “claim.” So far as possible, accrual should be defined
in general terms, and not related to individual causes of action. The
Missouri provision for accrual in general, deeming a cause accrued
when damage has become ascertainable after breach so that relief may
be full and complete, might be desirable, though it does leave consider-
able leeway for judicial interpretation.

Seventh, there should be a uniform provision defining commence-
ment of an action sufficient to halt the running of the limitation period.
The filing of the complaint, which is the point of commencement of an
action under the federal rules,*** might be a desirable point for halting
the running of the statute, since this should indicate a timely assertion
of the claim against the defendant. However, perhaps actual service
or notice to the defendant should be required within a relatively short
time in order that he can effectively marshal and preserve his evidence.

Eighth, the manner of invoking the bar of the statute should be
provided for, preferably as an affirmative defense which must be plead-
ed by the defendant to the individual cause of action.®*®

Ninth, barred contract claims, or claims involving a sum certain in
money, should be revivable by payment, acknowledgment or a new
promise by the defendant. Such conduct should be considered as rais-
ing a new obligation which should be sued on as such.**® Since the
statute should be applied to joint defendants individually, any such pay-
ment, acknowledgment or promise by one joint defendant should not

392 Except perhaps if it is a claim which would be the subject of compulsory counter-
claim under a court rule similar to Federal Rule of Civil Procedure 13(a).

393 This should eliminate the need of harking back to old practice forms and rules to
ascertain whether the action is legal or equitable in nature. To phrase the statute of limita-
tions in terms of relief sought makes concern with old practice unnecessary.

894 Federal Rule of Civil Procedure 3. ,

395 Federal Rule of Civil Procedure 8(c). Cf. Rule 9(f) and see 63 Harv. L. Rev.
1198 (1950).

396 Under a substantive approach to the statute of limitations this would seem necessary
if the old right was completely extinguished by the original bar of the statute.
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affect the protection of the bar of the statute enjoyed by any other joint
defendant.

Finally, from a practical standpoint a borrowing provision should be
included. If the uniform statute of limitations should receive non-uni-
form treatment by the judiciary, or if it should not be adopted in all
jurisdictions, if it should not be passed in its entirety, or if it should have
special local limitation provisions engrafted onto it, such a provision
would eliminate shopping by a plaintiff to take advantage of such local
peculiarities.

Though as a practical matter it is difficult to secure passage of uni-
form legislation in all states, particularly when the subject matter has
so long been considered as of local interest only, the need for such legis-
lation in the case of the statute of limitations seems clear. To the ex-
tent that such a statute is adopted, the problem of varying limitation
periods upon particular causes of action and similar causes of action
will be removed. Only by a uniform state treatment of the problem will
the conflict among federal districts resulting from the uniformity of result
requirement of Erie Railroad v. Tompkins be resolved.

APPENDIX

ANALYSIS OF GENERAL STATUTES OF LIMITATIONS
A. Tive LivrraTions

Number | Average Mean
of in i

m
states years years
I Formal Contracts

1. Contractual provisions of deeds................. 4 10.6 10
2. Bonds

a. Official ....... ... ... . i 22 6.9 6

b. Procedural .......... ... .. ..., 14 4.9 3

c. Fiduciary .........cciiiiniiiiiiiiniann, 19 7.6 6

d. Other ...ttt 18 8.5 7
3. Recognizances ............iciiiiiiiiiiiaanan. 9 7.2 3
4. Negotiable instruments ....................... 14 6.8 6
5. Sealed contractsingeneral..................... 26 12.8 10

I Informal Contracts

1. Accounts

a. Stated ... ..., 8 4.0 4

b. Open ..ot e 8 3.4 4

c. Ingeneral ....... ... L, 16 4.3 4
2. Other obligations to pay money................. 14 39 4
3. Written contractsin general. . .................. 26 7.9 7
4. Unwritten contracts in general

. EXDIess ....viviiiiiiiii i 10 4.3 4

b. Implied ..... ... i, 9 4.4 4

c. Ingeneral ...... ... ... ... 12 3.8 4
5. Breach of promisetomarry..........cocvvun.n. 8 1.4 1
6. Contracts in general. . .........iiviieenannan 37 5.4 6
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Number | Average Mean
of in in
states years years
III Non-Contractual Obligations to Pay Money
1. Quasi-contract ..........eeuiveeenennnnnnnnnn. 3 1.7 1
2. Statutory liability
a. Penalty or forfeiture
(1) Person aggrieved ..................... 12 . 24 3
(2) Pexson prosecuting .............c...... 22 1.2 1
(3) State or COUNLY . .o ovvemneenreenrrnnns 19 1.8 2
(@ Ingeneral ..........cciiiiiiiiinan., 28 1.9 2
b. Federal or state wage statute. . ............... 18 1.8 2
c. Usury ..., e 4 1.5 1
d. Other ... ... .. i iiiiiiiiiiiiannn... 25 45 3
3. Judgment
a. Action on judgment
(1) Court of record )
(a) United States .........ccoveinn... 3 1.5 10
(b) Thisstate .....oovvueveenenannn. 6 16.0 20
(c) Other states ...........c.cccun.... 5 9.3 7
(d) All states ....ovvniinnnnnnennnn. 2 15.0 -
(2) Courts not of record
(@) Thisstate. ... ...couvveniveeennnnn. 2 6.0 —_
(b) Other states ..........covevunnn.. 1 4.0 -
T(e) All states ....iiiiiiiiiie i 8 6.5 6
(3) In general
(a) United States ............cvvun... 17 10.0 10
(b) Thisstate .....cuvvemerernennnnn 7 11.6 10
(c) Other states . .......c.veuuunnnnn. 16 7.6 6
CA) Al States - ....oeeeernnnnannnn.. 14 10.4 10
b. Judgment deemed satisfied. ................. 8 14.1 10
c. Execution and revival. .. ... ... . ... o ... 11 7.6 7
4. Other obligation .........ccveniumiieeneennennn 8 5.6 5
IV  Real Property
1. Recover of land or possession
a. By state or other municipal corporation
(1) Against adverse possessor ‘
(@) Colorof title................. ... 3 20.7 20
(b) Bare possession .........-c.cueen.. 2 30.0 —
() Ingeneral ...... ...l 10 21.8, 20
(2) Against other person........... ... ..., 15 14.0 10
b. By grantee of state
(1) Against adverse pOSSESSOL. - - .cvuureon.. 4 27.5 20
(@) Ingeneral ............. il 9 11.8 10
c. By other persons
(1) Against adverse possessor
(@) Colorof title. . .......ccoevennn... 21 11.1 10
(b) Bare POSSESSION . .occvvveniannnnn. 12 19.0 10
(c) In general
(i) Entry or action after accrual... 22 134 10
(ii) Actiononentry.............. 16 1.0 1
Gii) Ingeneral .................. 16 13.3 10
(2) Againststate .. .....cvicueeenanannnnn. 3 4.3 4
(3)Agamstpurchaseroftaxtltle.......:.... 7 3.6 3
(4) Against purchaser at execution sale. ... ... 6 5.8 5
(5) Against purchaser from estate. ........... 6 4.4 5

(6) Against other person.........cocccuvun.. 44 13.1 10
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Number | Average Mean
of in

states Years years

2. Inmjury toland. ... ...t 44 4.3 3
3. Enforcement of liens
a. Foreclosure ..............ccoiiiiiiiin.... 18 13.0 10
— Extension by filing. ..................... 12 16.2 15
b. Redemption ........ccovivimiimnennnnnnnn 12 8.6 7
c. Deficiency judgment ...................... 3 0.8 1
4. Rents, use and profits
2 Bystate .........iiiiii ittt ie e 11 21.5 20
b. Byotherperson..........coovvvneennnn.... 20 6.8 6
5. Specific performance ............c.ciiiiiinn... 5 11.3 5
6. Forcible entry and detainer
a. Forcible entry and detainer.................. 5 1.7 2
b. Forcible entry only.......covevneennn..... 5 1.8 2
V Personal Property
1. Recovery of possession.......cccevvunecnennnan 39 4.2 4
2. Claim for damages
a. Taking ........c i, 31 4.1 4
b, Detention .......ccvvvinenneennnnennnnn. 33 43 4
C. Conversion ........cevevevennncncenaannn 12 2.7 2
d Injury ... i i 39 4.0 3
e. Ingeneral ........ ... o, 5 5.0 6
VI Persons
1. Assaultand battery.......coovveieeenannnnnn.. 34 1.8 2
2. Imprisonment
T o -3 S 6 1.3 1
b. False imprisonment ..............ccciia.... 36 1.8 2
c. Habeascorps .. oovvviinncnnnennennnnnnn. 1 3.0 -
3. Wrongful death ..........cooiiiiiinia... 13 1.8 2
4, Seducton .........civiiirircnananeaaanann. 14 15 1
5. Criminal conversation ..........ccccveeunn.... 12 3.5 2
6. Alienation of affections.................c....... 1 1.0 -
7. Injury to character .
a, Libel ... .. i 40 1.5 1
b. Slander ........ ... i 41 14 1
c. Ingeneral .......... ... i, 9 1.7 2
8. Malicious prosecution ............cceieiniann.. 15 1.2 1
9. Malpractice .........ciieuiiiennnnrcnaannnnnn 16 1.8 2
10. Injury to persons in gemeral.................... 39 29 2
VI Trusts and Estates
1. Trusts
a. Establishment and enforcement.............. 5 5.6 5
b. Misconduct of ttustee. . .................... 2 8.0 -
c. Recovery of corpus from trustee.............. 3 7.0 10
2. Decedents’ estates
a. Establishment and probate of will............. 5 8.4 6
b. Contest of will............ ... ..., 3 2.0 1
c. Claim against estate
(1) Accruing beforedeath.................. 3 4.5 5
(2) Accruing after death. .................. 1 5.0 -
() Ingeneral .........viiimi.. 13 6.4 6
d. Misconduct of representative. ................ 2 5.5 -
3. Guardianship
a. Misconductof guardian..................... 1 5.0 -
b. Ingeneral ..., 2 6.0 -
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Number | Average Mean
of in i

_ states years years

VIII Business Associations
1. Corporations
a. By corporation

(1) Against officer or shareholder. ........... 1 6.0 -
(2) Against other person..........c..couuu.. 3 2.0 2
b. By other person
(1) Against corporation
(a) Injurytoperson...........cceuunn. 1 1.0 -
(b) Injury to property............c.c.... 4 2.3 1
(c)Ingeneral ....................... 6 6.3 2
(2) Against officer or shareholder............ 12 4.3 3
2. Partnerships
— Settlement of accounts. ..............0n.... 4 5.0 5
IX Municipal Corporations
1. State
a, Bystate ... ... i i e 6 8.5 5
b. Against state
(D Formoney ......ooeevvunnnn eeeeeaan 3 4.3 2
() Ingeneral ...ttt 7 3.5 3
2. Other municipal corporation
a. By municipal corporation
(1) Formoney .......covieeeennennnenannn 1 5.0 —
(@) Ingeneral ....... ...ttt 1 3.0 -
b. Against municipal corporation
(1) Contesting election . .....cvvveeennenn.. 3- 0.3 0.3
(2) Contesting bond issue.............c.... 3 0.3 0.2
(3) Contesting tax assessment. .............. 4 0.6 0.8
(4) Enforcement of bond or other obligation. . . 4 8.0 6.0
(5) Injury toperson. . . - oo vveeerennneecnnn- 6 0.8 1.0
(6) Injury to property
(a) Real property ............o..ccunn 1 6.0 -
() Ingeneral ........... P, 7 0.8 1
() Ingeneral ....... ...l 13 2.1 1
X Public Officers
1. Miscenduct
a. Sherffordeputy....ccooviviiiiieninannn. 26 3.0 3
b. Constable .......civveriiiiieiineannn. 16 3.0 3
C. COTOner +vvviieeiieieeaaenenancannns 16 3.1 3
d. Otherofficer .....ovvveeiieneniaannnnn. 12 3.0 3
2. Non-payment of money collected
a. Sherif ordeputy............ eeeraaearaaas 19 2.9 3
b. Constable ...................... [ 14 2.8 3
€ COTOMET . v ie it ieeeieceeeeeanaannaaneans 14 2.6 3
d. Otherofficer .........covvvunnnn A, 12 6.1 3
3. Improper seizure or detention of money or property
— Officerorde factoofficer. . .......oovveeunnn "5 0.8 1
" 4, Escape of prisoner arrested on civil process
a. Sheriffordeputy...... ...t 16 1.2 1
b, Otherofficer .....ovviereriieninannnnnnnnn 16 1.2 1
XI Fraud and Mistake
O 2T 28 4.0 4

2. Mistake .....coiiiiiii i 9 33 3
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Number | Average Mean
of in in
states years yearxs
XII Actions Not Otherwise Limited
1. All other personal actions. . .......covveinennnn. 13 5.2 4
2. Actions of trespass except
a. Assault and battery........... .o, 1 6.0 -—
b. Falseimprisonment ............cc.counu... 1 6.0 -
c. Injurytoperson............. ... ... 1 4.0 -
3. Actions on case except
a. Slander ....... ... .. i, 4 6.0 6
bo Libel ... e 3 6.0 6
c. Injurytoperson........... ... . .oii... 2 6.0 6
d. Account between merchants................. 1 6.0 -
4. All other actions. . ....cuvveiveennnrinnenannn. 31 7.0 5
B. Suspension aAnp ExteEnsion oF StATuTORY PERIOD
Extension
ay | ¢y | @y | Swese
I Disability of Plaintiff
1. Infancy .
a. Actions concerningland........ 6.9 (33)° 4y 248QL1»®
b. Otheractions ................ 19014) () 142(0) @)
c. Allactions ......c.covvvuunnn 1.8 (6) ) 15003
2. Insanity
a. Actions concerning land........ 6.9 (33) G) 24800
b. Otheractions ................ 1914 (2D 10.0 (10) @)
c. Alactions .................. 1.8 (6) ) 150 (3)
3. Imprisonment
a. Actions concerning land. ....... 7.5 (26) 3) 25.0 (6)
b. Otheractions ................ 1.8 (12) 16 52 (5)
-c. Allactions .................. 1.8 (© 3G 133 3)
4. Other disabilities
a. Actions concerning land........ 72 (9 (1) 275 (2)
b. Otheractions ................ 1.6 (4 6) @)
c. Allactions ....covvvvnnnnnnnn. 1.0 (O 50 (1 ¢))
5. All disabilities
a. Actions concerning land........ 4.7 3 20 (D
b. Otheractions ................ 22 (3
c. Allactions ........c.ecvunnn.. 20 (@) ¢))
II Absence of Defendant
1. Absence at time of accrual. . ....... 6 @
2. Absence after accrual............. (@)) (40)
3. Concealment at time of accrual. . ... an
4. Concealment after accrual......... (12)
5. Absenceingeneral............... (€©)) )
6. Concealment in general........... ) 3)

1 Average years for bringing action after removal of disability.
2 States permitting full statutory period after removal of disability.

3 Average maximum time allowed after accrual of claim.

4 States suspending operation of the statute during condition.
5 Number of states having such a provision indicated in parenthesis.
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Extension
W | @ | @) | Sweesen
III Death .
1. Death of plaintiff................ 1.03D) 3.0 (D [@))]
2. Death of defendant.............. 1.1027) 50 (4) (€))
3. Death of either pacty........... . @)
4. Representative deemed qualified.... 4.2 (5)
IV War
1. Enemyplaintiff ................. 1.0 (O 50 (1) (8)
2. Enemy either party.............. (4
3, Serviceman ................... 1.0 (D @
V Insolvency and Arbitration
1. Duration of insolvency proceedings. . 3
2. Duration of arbitration proceedings. 1.0 (1) @)
VI Prevention or Failure of Action
1. Prevention
a. Statutory prohibition against com-
MENncement ............... 1.0 (1) 50 (1) (Q0)
b. Injunction staying commencement 1.0 (1) 50 (1 26)
c. Other interference
(1) Fraudulent concealment ... 4.0 (5) (6) @
(2) Other methods .......... 1.0 (1) ¢©))
2. Failure :
a. Reversal of plaintiff’s judgment. 1.1(39) )
b. Arrest of plaintiff’s judgment.... 1.0(18)
c. Failure of process or service. .... 1.0 (9
d. Defeat of writ or action
(1) Death of party........... 1.3(16)
(2) Matter of form........... 09 (8
(3) Othermatter ............ 1.0023) (@))
e. Effect of proceedings on defend-
ant’s cause used as counterclaim

ordefense ................ 0.5 (1) “

C. Dermrrions aND BurLes For APPLYING StaTuTE OF LIMITATIONS

Number
of
states
1 Applicability of State Statutes
1. Persons and causes
a. Claims by state
(1) ADPHES ...ttt i et it 19
(2) Doesmotapply. « o ovee et e 10
b. Claims against state
— Applies ........ ..ol e 1
¢. Claims by other municipal corporation
(1) ADDES - vttt ittt et i e e 3
(2) Does mot aPDly «.voiiiiiie i i e s 5
d. Claims against other municipal corporation
—  ADPDHES e 1
e. Claims against nonresidents
(1) Applies ..ottt i et e it

(2) Doesnotapply. . ..ottt ettt i e 1
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Number
of
states
f. Claims against fiduciaries
— Doesmot aPDly. . vttt e it 4
g. Accounts between merchants
— DoesmotapDly. ..ot e e 3
h. Bills, notes and other evidences of debt
(1) Of banks and other corporations
— Doesmotapply...cooiiiiiii i i i 10
(2) In general
— Doesnotapply. . ..ot e 3
i. Claims for equitable relief
(@) ApPPHES .ot i et eaaaaaa 4
(b) Doesnotapply. ...covveeriiii i iiiiiieaeaieannnns 2
j» Counterclaim
(2) ADPDHES ..ottt e e 15
(b) Doesnotapply. .o vvivet ittt i it i e 6
k. Inapplicable to claim barred priortostatute. ., .................. 12
1. Inapplicable to claim specially limited......................... 24
m. Inapplicable to actions already commenced..................... 6
n. Inapplicable to amendment of cause
—  Unless arising from different transaction.................... 1
o. Where applicable to fiduciary also applicable to beneficiary......... -2
p. Where applicable to indebtedness also applicable to security. . ...... 4
q. Applicable to all civil actions. ............... oo, 21
r. Applicable to specxal proceedings of a civil nature. .. ............. 6
s. Applicable to joint defendants individually..................... 14
2. Effect of contracts and wills
a. Contracts altering time limitationsvoid. .. ...................... 5
b. Contracts shortening time limitations void. ..................... 3
c. Will providing for payment of barred claims ineffective unless intent
lear L. i i e et ie et e et e 3
II “Arising” or “Accrual” of Claim$
1. Account
a. Mutual, open and current
(1) Where demands are mutual and reciprocal
(a) Atlast item proved on adverseside.................... 2
(b) At last item proved on eitherside..................... 16
(2) In general
(@) Atlastitemproved. . ....covviiiiiiniiiie i 12
(b) At last item proved on eitherside.................... 1
(c) Atlast transaction or payment. ... .....oeeernennnnn... 5
b. Bankdeposit
— Atdemand ..... ... ... 4
2. Statutory penalty or forfeiture
a. Against corporate director or stockholder
— Atdiscoveryoffacts. . ... ... i i 11
b. Against other person
— Atdiscovery of facts. . ...ttt i it it e 2
3. Real Property
a. Recovery of title or right of entry
(1) Atdisselsin .. ...overirniiiii it it 6
(2) At death of predecessor seised or possessed. ................. 6

¢ In addition, one finds accrual provisions in from one to three states covering matters such as deed
covenants, bonds, judgments, wrongful death, establishment or contest of will, property held by fdu-
ciaries, charges of carriers, agency and partnership.
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Number
of
states

(3) At termination of intermediate estate. . .........itiiinann 6
(4) Atforfeiture or breach of condition for which benefit sought. . . . 6

(5) At time ancestor or predecessor first gained right to title or pos-
BTt 1 P 7

(6) At any other time when claimant became entitled to entry or
POSSESSION & v e e teetiae e et et 7

b. Action for waste or trespass

— Atdiscovery ... 5

4. Fraud and mistake
a. Relief for fraud

— AL dISCOVELY ittt i i et 30
b. Relief for mistake
— At diSCOVEIY .. ... 14

I Commencement of Action

1. Action deemed commenced
Filing of complaint orpetition. .. ... ...oiiiiiiii i
Filing of complaint or petition and issuance of summons or process. .
Issuance of summons Or Process. . ... ...ue e eeneeanenananans
Serviceondefendant. . ......... . il i i e
Service on defendant or co-defendant who is joint contractor or other-
wise united in interest with defendant.......................
f. First publication, if regularly continued. ....... et
2. Attempted service equivalent to service
a. In court of record
(1) If delivered with intent it be served to sheriff of county where
defendant last resided or defendant corporation last did business
(2) Where actual service made within 60days..................
(3) Where first publication within 60days.....................
b. In court not of record ‘
(1) If delivered to officer, anthorized to serve process, of city or town
where defendant xesided or defendant corporation last did
DUSIDESS « vt ie e eaae e
(2) If actual service obtained with due diligence................
c. In general
(1) If party faithfully and diligently attempts to procure service. . ..
(2) When delivered to officer with intent it be served............
(3) Where actual service within 60days.......................
(4) Where first publication within 60days. . ...................

IV Manner of Invoking Statute
B N T

o oup e
- PN

[
Ut -t

teed DN

(SN RV, BN (S Rl

2023 ) G
Any proper manner of raisingissue. . ... ... .. .. ol

R
29
(=]
3
[=]
L
E SN SN

V Effect of Bar on Joinder of Parties

— Non-joinder of one jointly liable is not objectionable when claim against
himisbarred ... oo vt e e 6

VI Effect of Payment, Acknowledgment or New Promise
1. Action may be revived by acknowledgment or promise in writing signed
bypersontobecharged. . ... ... ... . Ll 40
2. Action may be revived by part payment on principal or interest by person
tobecharged ... ... ... e e 29
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Number
of
states
3. No indorsement of payment on note, bill or other writing deemed suffi-
cient proof of payment. . .........ioiiiiiii i 9
4, No promise or acknowledgment signed by joint contractor deprives other
joint contractor of benefitof statute. . . ........ ... ... ool 14
5. INo payment by joint contractor affects rights of other joint contractors. . . 8
6. Admission, act or acknowledgment of partner after dissolution affects only
himself . ... o e e e et 3
7. After promise or acknowledgment, plaintiff sues:
a. Onoriginalcause. ...ttt 2
b. On either original cause or new promise or acknowledgment. . ...... 2
VII Disabilities
1. Disabilities of plaintiff must exist at accrual or arising of claim......... 25
2. Successive disabilities may notbe tacked. . ....... ... ... .. ..o LL. 5
3. When two or more disabilities co-exist, all must be removed before limita-
HONS ALtACH .. it it ittt i e et 20
VIII Applicability of Statutes of Other States
1. No action allowed in this state if barred:
a. Whereitaccrued. . ......oitiit it in i it e iiinennanannnns 9
b. Where it accrued and defendantresided. .. ..................... 2
c. Where defendant resided........... e i 4
d. Where it accrued and all partiesresided. . ...................... 8
2. No action allowed in this state if barred where it accrued, except in favor
of resident of this state holding it fromaccrual . ... ... ... ... ....... 8
3. Where action on judgment barred where rendered, no action allowed in
Hhis SEALE ...\ttt it it e it a e 7
4, If action on contract barred where entered into, no action allowed in this
SEALE & ittt et ettt 3
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Florida Statutes Annotated, Vol. 7, c. 95, Title 8, §§95.01-95.36 (1943).

Georgia Code Annotated, Book 2, §§3-701-3-1005; Book 24, §§85-401-85-417,
85-313 (1935).

Revised Laws of Hawaii, ¢. 217, §§10421-10445 (1945).

Idaho Code, Vol. 2, §§5-201-5-240 (1947).

Illinois Statutes Annotated (Smith-Hurd) c. 83, §§1-24(c) (1935).

Indiana Statutes Annotated (Burns) Vol. 2, Part I, §§2-601-2-638 (1933).

* The study includes all cumulative changes and all additions to the several statutes
reported through 1950.



1008 Micurcan Law Review [ Vol. 49

Towa Code Annotated, Vol. 41, §§614.1-614.13 (1950).

Kansas Code of Civil Procedure (Corrick’s) §§60-301-60-313 (1935).

Kentucky Revised Statutes, c. 413, §§413.010-413.340 (1948).

Louisiana Civil Code (Dart), Vol. 2, Title XXIII, c. 3, §§3474-3554 (1945).
(lgﬁsrised Statutes of Maine, ¢. 160, §§160-1-160-14; c. 99, §§99-90-99-114

Maryland Code Annotated, Article 57, §§ 1-19 (1939).

Annotated Laws of Massachusetts, Vol. 9, Title V, c. 260, §§1-31 (1933).

Michigan Statutes Annotated, Vol. 20, §§27.593-27.631 (1938).

Minnesota Statutes Annotated, Vol. 32, c. 541, §§541.01-541.18 (1947).

Mississippi Code Annotated, Vol. 1, §§709-753 (1943).

Missouri Revised Statutes Annotated, Vol. 4, §§1002-1041 (1942).

Montana Revised Code, Title 93, §§93-2401-93-2720 (1949).

Nebraska Revised Statutes, Vol. 2, §§25-201-25-218 (1948).

Nevada Compiled Laws, Civil Practice Act, §§8503-8542 (1930).

New Hampshire Revised Laws, c. 385, §§1-11 (1942).

New Jersey Revised Statutes, Title 2, Subtitle 5, §§2:24-1-2:25-10 (1938).

New Mexico Statutes Annotated, Vol. II, c. 27, §§27-101-27-125 (1941).

New York Civil Practice Act, .§§10-61 (1941).

North Carolina General Statutes, c. 1, §§1-14-1-56 (1943).

North Dakota Revised Code, Title 28, §§28-0101-28-0139 (1943).

Ohio Code (Throckmorton’s) Vol. 4, §§11218-11236 (1948).

Oklahoma Statutes, Title 12, §§91-102 (1937).

Oregon Compiled Laws Annotated, Title I, c. 2, §§1-201-1-224 (1940).

Pennsylvania Statutes Annotated (Purdon’s) Title 12, §§31-84 (1931).

Rhode Island General Laws, c. 438, §§1-9; c¢. 510, §§1-10 (1938).

South Carolina Code, Title 4, §§355-1-396 (1942).

South Dakota Code, Title 33, c. 33.02, §§33.0201-33.0237 (1939).

Tennessee Code (Williams) Title I, c. 2, §§8571-8610 (1934).

Civil Statutes of Texas (Vernon) Title 91, §§5507-5546 (1941).

Utah Code Annotated, Title 104, c. 2, §§1042-1-104-2-48 (1943).

Vermont Statutes, c. 81, §§1682-1715 (1947).

Code of Virginia, Title 8, §§8-5-8-36 (1950).

Washington Revised Statutes (Remington) Title 2, c. 3, §§155-178 (1932).

West Virginia Code, c. 55, §§5393-1-5412 (1949).

Wisconsin Statutes, ¢. 330, §§330.01-330.50 (1949).

Wyoming Compiled Statutes, Vol. 1, §§3-501-3-522 (1945).
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