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7R�3DUWLFLSDWH�DQG�(OHFW�
6HFWLRQ���RI�WKH�9RWLQJ�5LJKWV�$FW�DW���

(OOHQ�'��.DW]��%ULDQ�5HPOLQJHU��$QGUHZ�']LHG]LF��%URRNH�6LPRQH�	�-RUGDQ�6FKXOHU�

7KLV GRFXPHQW VXPPDUL]HV RXU DQDO\VLV RI FDVHV GHFLGHG XQGHU 6HFWLRQ � RI WKH 9RWLQJ 5LJKWV
$FW EHWZHHQ 6HSWHPEHU �� ���� DQG 'HFHPEHU ��� ����� ,W XSGDWHV RXU ���� VWXG\ GRFXPHQWLQJ
6HFWLRQ � OLWLJDWLRQ WKURXJK ����� :KLOH WKH OHJDO ODQGVFDSH KDV FKDQJHG FRQVLGHUDEO\ VLQFH WKH
RULJLQDO UHSRUW� WKLV SURMHFW� OLNH WKH RULJLQDO� UHVWV RQ WKH LGHD WKDW 6HFWLRQ � GHFLVLRQV RIIHU D OHQV
WKURXJK ZKLFK YDULDWLRQV LQ SROLWLFDO SDUWLFLSDWLRQ RYHU WLPH DQG UHJLRQ PD\ EH YLHZHG DQG
HYDOXDWHG� :H KRSH WR KHOS LQIRUP KRZ 6HFWLRQ � FODLPV DQG UHPHGLHV KDYH FKDQJHG RYHU WKH
SDVW IRXU GHFDGHV� )RU PRUH LQIRUPDWLRQ� RU WR YLHZ WKH GDWDVHW� SOHDVH YLVLW RXU ZHEVLWH DW
YRWLQJ�ODZ�XPLFK�HGX�

7KH�(YROXWLRQ�RI�6HFWLRQ����1XPEHUV�DQG�7UHQGV

)RU IRXU GHFDGHV� 6HFWLRQ � RI WKH 9RWLQJ 5LJKWV $FW KDV EDUUHG HOHFWRUDO SUDFWLFHV WKDW UHVXOW LQ D
³GHQLDO RU DEULGJPHQW´ RI WKH ULJKW WR YRWH EDVHG RQ UDFH RU PHPEHUVKLS LQ SURWHFWHG ODQJXDJH
PLQRULW\ JURXSV� 6LQFH ����� ��� 6HFWLRQ � FDVHV KDYH UHVXOWHG LQ SXEOLVKHG GHFLVLRQV RU
RSLQLRQV DYDLODEOH RQ WKH PDMRU OHJDO GDWDEDVHV� 1RWDEOH ILQGLQJV IURP RXU VWXG\ RI WKHVH
GHFLVLRQV�LQFOXGH�

Ɣ 0RUH�FDVHV�DGGUHVVHG�YRWH�GLOXWLRQ��H�J���FKDOOHQJHV�WR�DW�ODUJH�HOHFWLRQV��GLVWULFWLQJ
SODQV��DQG�VLPLODU�SUDFWLFHV��WKDQ�QRQ�GLOXWLRQ��H�J���FKDOOHQJHV�WR�HOHFWLRQ�SURFHGXUHV�OLNH
YRWHU�,'�DQG�HDUO\�YRWLQJ��

Ɣ 7KH�SURSRUWLRQ�RI�QRQ�GLOXWLRQ�FDVHV�WR�GLOXWLRQ�FDVHV�LQFUHDVHG�RYHU�WLPH�
Ɣ 3ODLQWLIIV�ZHUH�PXFK�PRUH�OLNHO\�WR�VXFFHHG�LQ�6HFWLRQ��¶V�ILUVW�GHFDGH�WKDQ�LQ�PRUH

UHFHQW�GHFDGHV�
Ɣ 'LOXWLRQ�FDVHV�VXFFHHGHG�PRUH�RIWHQ�WKDQ�QRQ�GLOXWLRQ�FDVHV�
Ɣ 0RUH�FDVHV�DGGUHVVHG�ORFDO�HOHFWRUDO�SUDFWLFHV�WKDQ�VWDWH�SUDFWLFHV�
Ɣ 7KH�SURSRUWLRQ�RI�FDVHV�FKDOOHQJLQJ�VWDWH�SUDFWLFHV�KDV�LQFUHDVHG�RYHU�WLPH��ZKLOH

SODLQWLII�VXFFHVV�LQ�WKHVH�W\SHV�RI�FDVHV�KDV�GHFOLQHG�
Ɣ 6LQFH 6KHOE\�&RXQW\�Y��+ROGHU��PRUH�6HFWLRQ���FDVHV KDYH�EHHQ�GHFLGHG�LQ�MXULVGLFWLRQV

SUHYLRXVO\�VXEMHFW�WR�6HFWLRQ���RI�WKH�9RWLQJ�5LJKWV�$FW�WKDQ�LQ�SODFHV�QHYHU�VXEMHFW�WR�LW�
3ODLQWLIIV�EULQJLQJ�WKHVH�FDVHV�VXFFHHGHG�OHVV�RIWHQ�WKDQ�WKH\�GLG�SUHYLRXVO\�

� 3UHIHUUHG�&LWDWLRQ� (OOHQ�'��.DW]��%ULDQ�5HPOLQJHU� $QGUHZ�']LHG]LF��%URRNH�6LPRQH�	
-RUGDQ�6FKXOHU� 7R�3DUWLFLSDWH�DQG�(OHFW��6HFWLRQ ��RI�WKH�9RWLQJ�5LJKWV�$FW�DW���� 8QLY��0LFK�
/��6FK��9RWLQJ�5LJKWV�,QLWLDWLYH ��������KWWSV���YRWLQJ�ODZ�XPLFK�HGX�

�



7KHVH WUHQGV DUH GLVFXVVHG LQ PRUH GHWDLO EHORZ� )RU GHWDLOV RQ KRZ WKH GDWDVHW ZDV FRPSLOHG�
SOHDVH�VHH�WKH�$SSHQGL[�DW�WKH�HQG�RI�WKLV�GRFXPHQW�

9RWH�'LOXWLRQ�DQG�%H\RQG
6HYHQW\�WZR SHUFHQW RI 6HFWLRQ � FDVHV²��� RXW RI WKH ��� FRGHG FDVHV²DGGUHVVHG VRPH IRUP
RI YRWH GLOXWLRQ� PRVW RI ZKLFK LQYROYHG D FKDOOHQJH WR DQ DW�ODUJH HOHFWRUDO VWUXFWXUH RU D
UHGLVWULFWLQJ SODQ� 7KH UHPDLQLQJ ��� 6HFWLRQ � FDVHV LQYROYHG QRQ�GLOXWLRQ FODLPV� RIWHQ
GHVFULEHG DV ³YRWH GHQLDO´ RU ³WLPH� SODFH� DQG PDQQHU´ GLVSXWHV� 1RQ�GLOXWLRQ FODLPV DGGUHVVHG
HOHFWLRQ SURFHGXUHV �H�J�� HDUO\ YRWLQJ UXOHV� YRWHU UHJLVWUDWLRQ UHTXLUHPHQWV� HOHFWLRQ VFKHGXOLQJ��
DSSRLQWPHQW�VWDWH FRQWURO �H�J�� FKDOOHQJHV WR GHFLVLRQV UHSODFLQJ RU VKLIWLQJ SRZHU IURP HOHFWHG
SRVLWLRQV ZLWK DSSRLQWHG RQHV� RU EDOORW GHVLJQ� IHORQ GLVHQIUDQFKLVHPHQW VWDWXWHV� DQG UHODWHG
PHDVXUHV� 7KRXJK WKH\ DUH D PLQRULW\ RI 6HFWLRQ � FDVHV RYHUDOO� QRQ�GLOXWLRQ FDVHV UHSUHVHQW D
JURZLQJ�SURSRUWLRQ�RI�6HFWLRQ���FDVHV�LQ�PRUH�UHFHQW�\HDUV�

�

Fig. 1: Dilution vs Non-Di lution Cases 
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Fig. 2: Di lution Cases vs Non-Dilution Cases By Year 
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Fig. 3: Dilution Cases by Type 
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&RQJUHVV DQWLFLSDWHG WKDW PRVW 6HFWLRQ � FDVHV ZRXOG LQYROYH GLOXWLRQ FODLPV ZKHQ LW DPHQGHG
WKH 9RWLQJ 5LJKWV $FW LQ ����� &RQJUHVV FUDIWHG WKH DPHQGHG VWDWXWH WR UHVWDUW FKDOOHQJHV WR
GLOXWLYH HOHFWRUDO VWUXFWXUHV RI WKH VRUW WKDW KDG EHHQ KDOWHG E\ WKH 6XSUHPH &RXUW¶V ����
GHFLVLRQ LQ &LW\ RI 0RELOH Y� %ROGHQ� 7KHUH� WKH &RXUW KHOG WKDW D ILQGLQJ RI OLDELOLW\ XQGHU
6HFWLRQ �� DV HQDFWHG LQ ����� UHTXLUHG D VKRZLQJ WKDW GLVFULPLQDWRU\ LQWHQW KDG PRWLYDWHG WKH
FKDOOHQJHG SUDFWLFH� 7KH ���� DPHQGPHQWV HOLPLQDWHG WKLV LQWHQW UHTXLUHPHQW� DGYDQFLQJ
&RQJUHVV¶V EHOLHI WKDW HOHFWRUDO SUDFWLFHV PD\ FDXVH FRJQL]DEOH LQMXULHV UHJDUGOHVV RI WKH LQWHQW
XQGHUO\LQJ�WKHLU�HQDFWPHQW�

7KH DPHQGPHQWV WDUJHWHG DW�ODUJH VWUXFWXUHV� OLNH WKH RQH LQ &LW\ RI 0RELOH� WKDW SUHGLFWDEO\ DQG
UHOLDEO\ HQVXUHG WKDW %ODFN YRWHUV FRXOG QRW HOHFW UHSUHVHQWDWLYHV RI FKRLFH� &RQJUHVV¶V IRFXV RQ
GLOXWLRQ� PRUHRYHU� LV HYLGHQW LQ WKH WH[W RI WKH DPHQGPHQWV²ZKLFK ZDV WDNHQ� LQ SDUW� IURP
ODQJXDJH XVHG E\ WKH 6XSUHPH &RXUW WR GHILQH FRQVWLWXWLRQDO UDFLDO YRWH GLOXWLRQ LQ FDVHV
SUHGDWLQJ &LW\ RI 0RELOH²DV ZHOO DV LQ PXFK RI WKH OHJLVODWLYH KLVWRU\ RI WKH ���� DPHQGPHQWV�
,QGHHG� WKH 6HQDWH -XGLFLDU\ &RPPLWWHH 5HSRUW DFFRPSDQ\LQJ WKH ���� DPHQGPHQWV OLVWHG

�

Fig. 4: Non-Dilution Cases by Type 
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IDFWRUV WR JXLGH WKH 6HFWLRQ � LQTXLU\ WKDW ZHUH WKHPVHOYHV GHULYHG IURP HDUOLHU FRQVWLWXWLRQDO
YRWH�GLOXWLRQ�FDVHV�

3ODLQWLII�6XFFHVV
6LQFH ����� SODLQWLIIV DFKLHYHG VXFFHVVIXO RXWFRPHV LQ ��� RI WKH FDVHV LGHQWLILHG� 6XFFHVVIXO
RXWFRPHV LQFOXGH WKH LVVXDQFH RI D SUHOLPLQDU\ LQMXQFWLRQ� D ILQGLQJ IRU D SODLQWLII RQ WKH PHULWV�
D GHFLVLRQ LVVXLQJ DWWRUQH\V¶ IHHV LQ D PDQQHU WKDW LQGLFDWHG D SODLQWLII KDG EHHQ VXFFHVVIXO RQ WKH
PHULWV RU WKURXJK VHWWOHPHQW� RU LI WKH SODLQWLII DFKLHYHG VRPH RWKHU SRVLWLYH RXWFRPH� �0RUH
GHWDLOV RQ KRZ WKH VWXG\ GHILQHG VXFFHVV PD\ EH IRXQG LQ WKH $SSHQGL[ DW WKH HQG RI WKLV
GRFXPHQW�� 3ODLQWLII VXFFHVV KDV GLPLQLVKHG RYHU WLPH� SODLQWLIIV ZHUH PRVW VXFFHVVIXO GXULQJ
6HFWLRQ �¶V ILUVW GHFDGH� ZLWK SODLQWLIIV VXFFHHGLQJ LQ ��� RI WKH FDVHV� 6XFFHVV UDWHV ZHUH ���
LQ�WKH�VHFRQG�GHFDGH�DQG�����LQ�ERWK�WKH�WKLUG�DQG�IRXUWK�GHFDGHV�

�

Fig. 5: Plaintiff Success 
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3ODLQWLIIV DFKLHYHG VXFFHVVIXO RXWFRPHV LQ ��� RI WKH GLOXWLRQ FDVHV RYHUDOO� 0XFK RI WKLV
VXFFHVV ZDV IURQWORDGHG� ZLWK SODLQWLIIV VXFFHHGLQJ LQ ��� RI WKH GLOXWLRQ FDVHV EURXJKW GXULQJ
WKH ILUVW GHFDGH IROORZLQJ WKH ���� DPHQGPHQWV� SODLQWLIIV� E\ FRQWUDVW� VXFFHHGHG DW D UHGXFHG
EXW IDLUO\ VWHDG\ UDWH LQ GLOXWLRQ FDVHV EURXJKW LQ VXEVHTXHQW GHFDGHV� ��� LQ ���������� ��� LQ
�����������DQG�����IURP�����������

3ODLQWLIIV DFKLHYHG VXFFHVVIXO RXWFRPHV LQ ��� RI WKH QRQ�GLOXWLRQ FDVHV RYHUDOO� 3ODLQWLII
VXFFHVV LQ QRQ�GLOXWLRQ FDVHV KDV GHFUHDVHG RYHU WLPH� ZLWK SODLQWLIIV VXFFHHGLQJ LQ ��� RI WKH
QRQ�GLOXWLRQ FDVHV EURXJKW GXULQJ WKH ILUVW GHFDGH IROORZLQJ WKH ���� DPHQGPHQWV DQG WKHQ
����������DQG�����LQ�HDFK�GHFDGH�WKHUHDIWHU�

�

Fig. 6: Plaintiff Success for Dilution and Non-Dilution Cases 
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Fig. 7: Plaintiff Success in Dilution Cases by 
Era 
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Fig. 8: Plaintiff Success in Non-Dilution Cases 
by Era 
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3ODLQWLII�DQG�'HIHQGDQW�,GHQWLW\
%ODFN SODLQWLIIV SDUWLFLSDWHG LQ ��� RI 6HFWLRQ � FDVHV²WKH PRVW RI DQ\ SODLQWLII JURXS� /DWLQR
SODLQWLIIV SDUWLFLSDWHG LQ ��� RI FDVHV� $PHULFDQ ,QGLDQ SODLQWLIIV LQ �� RI FDVHV� ZKLWH SODLQWLIIV
LQ �� RI FDVHV� DQG $VLDQ $PHULFDQ SODLQWLIIV LQ �� FDVHV� �7KHVH SHUFHQWDJHV H[FHHG ����
EHFDXVH PXOWLSOH SODLQWLII JURXSV EURXJKW VHSDUDWH FODLPV LQ VRPH FDVHV�� 6L[ SHUFHQW RI FDVHV
ZHUH EURXJKW E\ FRDOLWLRQV RI UDFLDO JURXSV DOOHJLQJ WKH\ MRLQWO\ FRQVWLWXWHG D VLQJOH FRKHVLYH
YRWLQJ�EORF�

6XFFHVV YDULHG E\ SODLQWLII JURXS� %ODFN SODLQWLIIV VXFFHHGHG LQ ��� RI WKH FDVHV LQ ZKLFK WKH\
SDUWLFLSDWHG� $PHULFDQ ,QGLDQ SODLQWLIIV VXFFHHGHG LQ ���� /DWLQR SODLQWLIIV VXFFHHGHG LQ ����
FRDOLWLRQ FODLPV ZHUH VXFFHVVIXO LQ ���� $VLDQ $PHULFDQ SODLQWLIIV VXFFHHGHG LQ ���� DQG ZKLWH
SODLQWLIIV�VXFFHHGHG�LQ����

6HFWLRQ � GHIHQGDQWV DUH PRUH RIWHQ ORFDO JRYHUQPHQWV RU RIILFLDOV �H�J�� FRXQWLHV� FLWLHV� DQG
VFKRRO GLVWULFWV� WKDQ VWDWH JRYHUQPHQWV RU RIILFLDOV� 6L[W\�IRXU SHUFHQW RI FDVHV LQYROYHG ORFDO
GHIHQGDQWV� ZKLOH WKH UHPDLQLQJ ��� ZHUH EURXJKW DJDLQVW VWDWH GHIHQGDQWV� ,Q UHFHQW GHFDGHV�
WKH QXPEHU RI FDVHV EURXJKW DJDLQVW VWDWH JRYHUQPHQWV LQFUHDVHG� ZKLOH WKH QXPEHU RI FDVHV
EURXJKW�DJDLQVW�ORFDO�JRYHUQPHQWV�GHFUHDVHG�

�

Fig. 9: Plaintiff Cases and Plaintiff Success By Plaintiff Group 
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3ODLQWLIIV KDYH DFKLHYHG VXFFHVVIXO RXWFRPHV LQ ��� RI WKH 6HFWLRQ � FDVHV EURXJKW DJDLQVW ORFDO
GHIHQGDQWV� DQG LQ ��� RI WKH FDVHV DJDLQVW VWDWH GHIHQGDQWV� 3ODLQWLII VXFFHVV LQ ERWK W\SHV RI
FDVHV KDV GHFOLQHG RYHU WLPH� 3ODLQWLIIV VXFFHHGHG DJDLQVW ORFDO GHIHQGDQWV LQ ��� RI WKH FDVHV
GXULQJ 6HFWLRQ �¶V ILUVW GHFDGHV� DQG ��� LQ WKH ODWWHU WZR� 7KH\ VXFFHHGHG DJDLQVW VWDWH
GHIHQGDQWV�LQ�����RI�WKH�FDVHV�LQ�WKH�ILUVW�SHULRG��DQG�����LQ�WKH�ODWWHU�

�

Fig. 11: Plaintiff Success By Defendant Type Over Time 
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Fig. 11: Plaintiff Success By Defendant Type Over Time 
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7KH *LQJOHV 3UHFRQGLWLRQV�DQG�WKH�6HQDWH�)DFWRUV
7KH 6HQDWH -XGLFLDU\ &RPPLWWHH UHSRUW DFFRPSDQ\LQJ WKH 95$¶V ���� UHDXWKRUL]DWLRQ LGHQWLILHG
VHYHUDO IDFWRUV WR JXLGH WKH DVVHVVPHQW RI ZKHWKHU D FKDOOHQJHG SUDFWLFH RU SURFHGXUH YLRODWHV
6HFWLRQ � DV DPHQGHG� 7KH 6HQDWH 5HSRUW VWDWHG WKH &RPPLWWHH¶V H[SHFWDWLRQ WKDW WKH OLVWHG
IDFWRUV ³ZLOO RIWHQ EH WKH PRVW UHOHYDQW RQHV�´ EXW WKDW ³LQ VRPH FDVHV RWKHU IDFWRUV ZLOO EH
LQGLFDWLYH RI WKH DOOHJHG GLOXWLRQ�´ )HGHUDO FRXUWV FRQVWUXLQJ 6HFWLRQ � FODLPV KDYH UHSHDWHGO\�
DOEHLW�QRW�XQLYHUVDOO\��LQYRNHG�WKH�6HQDWH�IDFWRUV�

3ODLQWLII VXFFHVV ZDV FRQVLGHUDEO\ KLJKHU LQ FDVHV LQ ZKLFK FRXUWV IRXQG RQH RU PRUH RI WKH
6HQDWH IDFWRUV� 1RWDEO\� SODLQWLIIV IRXQG VXFFHVV LQ ���� RI GHFLVLRQV LQ ZKLFK D FRXUW H[SUHVVO\
IRXQG 6HQDWH IDFWRU � �WHQXRXVQHVV�� 3ODLQWLIIV ORVW HYHU\ FDVH LQ ZKLFK D FRXUW GHWHUPLQHG WKDW
6HQDWH�IDFWRU����UDFLDOO\�SRODUL]HG�YRWLQJ��ZDV�DEVHQW�

��

Fig. 12: Findings of Senate Factors 
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Fig. 13: Plaintiff Success by Finding of Senate Factor 
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Fig. 14: Plaintiff Success Despite Finding Senate Factor Not Present 
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,Q 7KRUQEXUJ Y� *LQJOHV� WKH 6XSUHPH &RXUW LGHQWLILHG WKUHH DGGLWLRQDO ³SUHFRQGLWLRQV´ UHOHYDQW
WR 6HFWLRQ � FODLPV� QDPHO\� WKDW WKH UDFLDO RU ODQJXDJH PLQRULW\ JURXS LV ³VXIILFLHQWO\ ODUJH DQG
JHRJUDSKLFDOO\ FRPSDFW WR FRQVWLWXWH D PDMRULW\ LQ D VLQJOH PHPEHU GLVWULFW�´ WKDW WKH PLQRULW\
JURXS LV ³SROLWLFDOO\ FRKHVLYH�´ DQG WKDW WKH ³PDMRULW\ YRWHV VXIILFLHQWO\ DV D EORF WR HQDEOH LW «
XVXDOO\ WR GHIHDW WKH PLQRULW\¶V SUHIHUUHG FDQGLGDWH�´ :KLOH *LQJOHV LWVHOI VWDWHG WKH
SUHFRQGLWLRQV ZHUH UHOHYDQW WR 6HFWLRQ � FODLPV DGGUHVVLQJ ³GLOXWLRQ WKURXJK VXEPHUJHQFH´ LQ
DW�ODUJH HOHFWRUDO VFKHPHV� IHGHUDO FRXUWV KDYH LQYRNHG WKH IDFWRUV LQ D YDULHW\ RI 6HFWLRQ � FDVHV�
6LQFH *LQJOHV ZDV GHFLGHG� ��� FDVHV IRXQG WKH ILUVW SUHFRQGLWLRQ WR EH VDWLVILHG� ��� FDVHV
IRXQG WKH VHFRQG SUHFRQGLWLRQ WR EH VDWLVILHG� DQG �� FDVHV IRXQG WKH WKLUG SUHFRQGLWLRQ WR EH
VDWLVILHG�

%HIRUH�DQG�$IWHU 6KHOE\�&RXQW\�Y��+ROGHU
)URP ���� WKURXJK ����� 6HFWLRQ � RSHUDWHG LQ WDQGHP ZLWK 6HFWLRQ � RI WKH 9RWLQJ 5LJKWV $FW�
)LUVW HQDFWHG LQ ����� WKLV UHJLPH UHTXLUHG MXULVGLFWLRQV ZLWK QRWDEO\ ORZ OHYHOV RI YRWHU
UHJLVWUDWLRQ DQG WXUQRXW WR VHHN IHGHUDO DSSURYDO� NQRZQ DV ³SUHFOHDUDQFH�´ EHIRUH LPSOHPHQWLQJ
DQ\ FKDQJHV WR WKHLU HOHFWRUDO SURFHGXUHV� 7KH 6XSUHPH &RXUW¶V ���� GHFLVLRQ LQ 6KHOE\ &RXQW\
Y� +ROGHU UHQGHUHG 6HFWLRQ � LQRSHUDWLYH E\ VFUDSSLQJ WKH FULWHULD &RQJUHVV XVHG WR GHVLJQDWH
³FRYHUHG´�MXULVGLFWLRQV�VXEMHFW�WR�WKH�SUHFOHDUDQFH�UHTXLUHPHQW�

6LQFH 6KHOE\ &RXQW\ ZDV GHFLGHG LQ ����� 6HFWLRQ � FDVHV GHFLGHG LQ RQFH�FRYHUHG MXULVGLFWLRQV
UHSUHVHQW D JUHDWHU SURSRUWLRQ RI WKH WRWDO 6HFWLRQ � FDVHV WKDQ WKH\ GLG SUHYLRXVO\� 3ULRU WR �����
��� ��������� RI 6HFWLRQ 7ZR FDVHV FDPH IURP FRYHUHG MXULVGLFWLRQV� $IWHU ����� ��� �������
RI WKH FDVHV RULJLQDWH LQ WKHVH UHJLRQV� 7KLV LQFUHDVH LQ 6HFWLRQ � FDVHV ZDV WR EH H[SHFWHG� JLYHQ
WKDW D SRUWLRQ RI WKH HOHFWRUDO FKDQJHV RQFH EORFNHG E\ 6HFWLRQ � DSSHDUHG YXOQHUDEOH WR 6HFWLRQ
� FKDOOHQJHV DV ZHOO� 7KLV ULVH ZDV DOVR IXHOHG E\ WKH IDFW WKDW D QXPEHU RI RQFH�FRYHUHG
MXULVGLFWLRQV UHVSRQGHG WR 6KHOE\ &RXQW\ E\ DGRSWLQJ HOHFWRUDO FKDQJHV WKDW WKH SUHFOHDUDQFH
UHJLPH�HLWKHU�KDG�SUHYLRXVO\�EORFNHG�RU�ZRXOG�KDYH�EORFNHG�KDG�LW�UHPDLQHG�LQ�SODFH�

��
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Fig. 15: Cases by Section 5 Coverage Before 
2013 

Cases in Jurisdictions Not Covered by Cases in Jurisdictions Covered by Section 

Fig. 16: Cases by Section 5 Coverage After 
2013 

Cases in Jurisdictions Not Covered by Sej 

ases in Jurisdictions Covered by Section 



%XW ZKLOH 6HFWLRQ � FDVHV KDYH LQFUHDVHG LQ RQFH�FRYHUHG MXULVGLFWLRQV VLQFH 6KHOE\ &RXQW\�
SODLQWLIIV KDYH VXFFHHGHG LQ VXFK FDVHV OHVV RIWHQ WKDQ WKH\ GLG SUHYLRXVO\� )URP ����������
SODLQWLIIV LQ ERWK UHJLRQV VXFFHHGHG DW URXJKO\ FRPSDUDEOH UDWHV� 3ODLQWLIIV IRXQG VXFFHVV LQ ���
�������� RI WKH FDVHV GHFLGHG LQ FRYHUHG MXULVGLFWLRQV� DQG ��� �������� RI FDVHV GHFLGHG LQ
QRQ�FRYHUHG MXULVGLFWLRQV� 6LQFH 6KHOE\ &RXQW\� SODLQWLII VXFFHVV UDWHV KDYH GHFUHDVHG IRU DOO
MXULVGLFWLRQV� ZLWK D VRPHZKDW ODUJHU GHFUHDVH LQ RQFH�FRYHUHG MXULVGLFWLRQV� $IWHU �����
SODLQWLIIV DFKLHYHG VXFFHVVIXO RXWFRPHV LQ ��� ������� RI FDVHV GHFLGHG LQ RQFH�FRYHUHG
MXULVGLFWLRQV� DQG ��� ������ LQ FDVHV GHFLGHG LQ MXULVGLFWLRQV WKDW ZHUH QRW VXEMHFW WR 6HFWLRQ �
ZKHQ�6KHOE\�&RXQW\�ZDV�GHFLGHG�

7KLV GHFOLQH LQ SODLQWLII VXFFHVV LV VXVFHSWLEOH WR FRPSHWLQJ LQWHUSUHWDWLRQV� 6RPH PD\ YLHZ LW DV
FRQILUPLQJ WKH FRQWHQWLRQ� YRLFHG E\ RSSRQHQWV RI 6HFWLRQ � DV ZHOO DV WKH 6KHOE\ &RXQW\
PDMRULW\� WKDW GLPLQLVKHG UDFLDO GLVFULPLQDWLRQ LQ YRWLQJ UHQGHUHG WKH 6HFWLRQ � SUHFOHDUDQFH
UHJLPH REVROHWH� 2Q WKLV YLHZ� 6HFWLRQ � ZDV QR ORQJHU EORFNLQJ PHDQLQJIXO GLVFULPLQDWLRQ DW
WKH WLPH LW ZDV UHDXWKRUL]HG LQ ����� DQG WKXV WKH VXVSHQVLRQ RI WKH 6HFWLRQ � UHJLPH VKRXOG KDYH
KDG QR GLVFHUQLEOH LPSDFW RQ DFWLRQDEOH GLVFULPLQDWLRQ XQGHU 6HFWLRQ �� 6LPSO\ SXW� QR LQFUHDVH
LQ VXFFHVVIXO 6HFWLRQ � FDVHV VKRXOG KDYH EHHQ H[SHFWHG� UHJDUGOHVV RI ZKHWKHU RU QRW SODLQWLIIV
DWWHPSWHG�WR�EULQJ�WKHP�

$ FRPSHWLQJ YLHZ� KRZHYHU� VHHV WKH ODFN RI VXFFHVV DPRQJ SRVW�6KHOE\ &RXQW\ 6HFWLRQ �
FODLPV DV FRQILUPLQJ ZKDW VXSSRUWHUV RI 6HFWLRQ � ORQJ FODLPHG� 6HFWLRQ � LV QRW DQ DGHTXDWH
VXEVWLWXWH IRU WKH SURWHFWLRQ DIIRUGHG E\ 6HFWLRQ �� %RWK WKH FRPSOH[LW\ RI WKH 6HFWLRQ � LQTXLU\
DQG WKH KHDY\ HYLGHQWLDU\ EXUGHQ LW HPSOR\V NHHS WKH VWDWXWH IURP SURYLGLQJ WKH TXLFN DQG
FDOLEUDWHG UHOLHI 6HFWLRQ � RIIHUHG IRU QHDUO\ D KDOI�FHQWXU\� 0RUHRYHU� E\ WKH WLPH 6KHOE\ &RXQW\
ZDV GHFLGHG� 6HFWLRQ � LWVHOI KDG DOUHDG\ EHHQ SDUHG EDFN LQ D VHULHV RI GHFLVLRQV WKDW OLPLWHG WKH
UHDFK RI WKH VWDWXWH DQG WKH UHPHGLHV LW FRXOG RIIHU� 2Q WKLV YLHZ� GLPLQLVKHG SODLQWLII VXFFHVV LQ
WKH DIWHUPDWK RI 6KHOE\ &RXQW\ LV EHVW XQGHUVWRRG DV HYLGHQFH RI D UHJXODWRU\ IDLOXUH WR DGGUHVV
RQJRLQJ UDFLDO GLVFULPLQDWLRQ LQ YRWLQJ� 6XSSRUW IRU WKLV DUJXPHQW LV IRXQG� PRVW QRWDEO\� LQ WKH
GHOXJH RI UHVWULFWLYH YRWLQJ SUDFWLFHV HQDFWHG LQ WKH \HDUV VLQFH 6KHOE\ &RXQW\� 6HFWLRQ �¶V EURDG
UHDFK VXJJHVWV WKDW VWDWXWH ZRXOG KDYH EORFNHG LPSOHPHQWDWLRQ RI PDQ\ RI WKH SUDFWLFHV HQDFWHG
DIWHU 6KHOE\ &RXQW\� %\ FRQWUDVW� 6HFWLRQ � FKDOOHQJHV WR WKHVH SUDFWLFHV KDYH EHHQ ODUJHO\
XQVXFFHVVIXO�

'LOXWLRQ FDVHV UHSUHVHQW D VPDOOHU SURSRUWLRQ RI 6HFWLRQ � FDVHV LQ WKH \HDUV VLQFH 6KHOE\ &RXQW\
WKDQ WKH\ GLG GXULQJ WKH \HDUV SUHFHGLQJ WKH GHFLVLRQ� 0RUH VSHFLILFDOO\� GLOXWLRQ FDVHV FRPSULVH
��� RI 6HFWLRQ � FDVHV SULRU WR ���� DQG ��� RI WKH FDVHV GHFLGHG DIWHU ����� 3DUW RI WKH UHDVRQ
IRU WKH GLPLQLVKHG SURSRUWLRQ RI GLOXWLRQ FDVHV LV WKDW 6HFWLRQ � FDVHV FKDOOHQJLQJ UHGLVWULFWLQJ
SODQV DGRSWHG DIWHU WKH ���� &HQVXV KDYH \HW WR SURGXFH ILQDO ZRUG GHFLVLRQV� �)RU PRUH
LQIRUPDWLRQ DERXW KRZ WKH DEVHQFH RI ILQDO ZRUG RSLQLRQV DIIHFWV WKH GDWDVHW� VHH WKH $ERXW
SDJH��

��



7KH DEVHQFH RI WKRVH FDVHV DORQH� KRZHYHU� GRHV QRW H[SODLQ WKH REVHUYHG GHFOLQH LQ GLOXWLRQ
FDVHV� 1HLWKHU� IRU WKDW PDWWHU� GRHV 6KHOE\ &RXQW\� 6HFWLRQ � GLOXWLRQ FDVHV KDYH EHHQ VWHDGLO\
GHFOLQLQJ RYHU WLPH VXFK WKDW D GLPLQLVKHG SURSRUWLRQ RI VXFK FDVHV LQ WKH SRVW�6KHOE\ &RXQW\
HUD ZDV OLNHO\ HYHQ DEVHQW WKDW GHFLVLRQ� )LJXUH �� VXJJHVWV DV PXFK� ,W VKRZV WKH UHODWLRQVKLS RI
GLOXWLRQ WR QRQ�GLOXWLRQ FDVHV LQ GDWH UDQJHV FRUUHVSRQGLQJ WR WKH SHULRG RI WLPH WKDW KDV HODSVHG
VLQFH 6KHOE\ &RXQW\� 0RUH VSHFLILFDOO\� LW VKRZV WKDW GLOXWLRQ FDVHV VWHDGLO\ GHFUHDVH LQ HDFK
FRUUHVSRQGLQJ SHULRG� IURP �� EHWZHHQ ��������� WR �� LQ WKH SRVW�6KHOE\ &RXQW\ HUD� $W WKH
VDPH WLPH� QRQ�GLOXWLRQ FDVHV URVH PRGHVWO\� IURP �� LQ WKH ILUVW SHULRG WR �� LQ WKH PRVW UHFHQW
SHULRG� 7KHVH QXPEHUV VXJJHVW WKH ULVH LQ QRQ�GLOXWLRQ FDVHV LQ WKH SRVW�6KHOE\ &RXQW\ HUD LV OHVV
DWWULEXWDEOH�WR�WKH�WLPLQJ�RI�WKDW�GHFLVLRQ�WKDQ�WR�WKH�VWHDG\�GHFOLQH�LQ�GLOXWLRQ�FDVHV�RYHU�WLPH�

7KH�)XWXUH�RI�6HFWLRQ��
:H H[SHFW WKDW ERWK WKH QXPEHU RI 6HFWLRQ � FDVHV GHFLGHG DQG WKH IUDFWLRQ RI WKRVH LQ ZKLFK
SODLQWLIIV�VXFFHHG�ZLOO�FRQWLQXH�WR�GHFOLQH�LQ�FRPLQJ�\HDUV�

'LOXWLRQ FDVHV KDYH EHHQ LQ VWHDG\ GHFOLQH IRU GHFDGHV DQG SODLQWLIIV KDYH VHHQ GLPLQLVKHG
VXFFHVV RYHU WLPH� :H GR QRW \HW NQRZ ZKDW WKH 6HFWLRQ � GLOXWLRQ FDVHV SUHVHQWO\ PDNLQJ WKHLU
ZD\ WKURXJK WKH FRXUWV ZLOO VKRZ� 1RQH \LHOGHG D ILQDO ZRUG GHFLVLRQ LQ WLPH IRU LQFOXVLRQ LQ WKLV
UHSRUW� 6WLOO� WKH 6XSUHPH &RXUW¶V UHFHQW VWD\ DQG QRWH RI SUREDEOH MXULVGLFWLRQ LQ 0HUULOO Y�
0LOOLJDQ VXJJHVWV WKDW 6HFWLRQ � GLOXWLRQ FDVHV DUH OLNHO\ WR EH UHGXFHG \HW IXUWKHU� DQG SHUKDSV
GUDVWLFDOO\�VR�

��

Fig. 17: Dilution vs. Non-Dilution Cases Over Time 
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3ODLQWLII VXFFHVV LQ QRQ�GLOXWLRQ FDVHV LV DOVR OLNHO\ WR GHFOLQH� 3ODLQWLIIV KDYH ORQJ KDG GLIILFXOW\
DFKLHYLQJ VXFFHVVIXO RXWFRPHV LQ WKHVH FDVHV� 2YHUDOO� �� RI WKH ��� VXFK FDVHV� RU ���� FRXQWHG
DV SODLQWLII VXFFHVVHV� 7KH 6XSUHPH &RXUW¶V ���� GHFLVLRQ LQ %UQRYLFK Y� '1& SURPLVHV WR
IXUWKHU GLPLQLVK SODLQWLII VXFFHVV� %UQRYLFK ³LGHQWLI>LHG@ FHUWDLQ JXLGHSRVWV´ WR GLUHFW 6HFWLRQ �
DQDO\VLV LQ QRQ�GLOXWLRQ FDVHV WKDW FDOO LQWR TXHVWLRQ URXJKO\ KDOI RI WKH �� VXFFHVVIXO
QRQ�GLOXWLRQ FDVHV WR GDWH� $PRQJ WKHP DUH FDVHV WKDW LQYROYHG FKDOOHQJHV WR HOHFWRUDO SUDFWLFHV
WKDW ZHUH LQ ZLGHVSUHDG XVH LQ ����� D IDFWRU %UQRYLFK VXJJHVWHG ZHLJKHG DJDLQVW ILQGLQJ D
6HFWLRQ � YLRODWLRQ� 6LPLODUO\ YXOQHUDEOH DUH FDVHV WKDW FRQILQHG WKHLU LQTXLU\ WR WKH EXUGHQV WKH
FKDOOHQJHG SUDFWLFH LPSRVHG UDWKHU WKDQ� DV %UQRYLFK VXJJHVWHG� DVVHVVLQJ WKRVH EXUGHQV LQ
FRQMXQFWLRQ�ZLWK�RWKHU�ZD\V�WR�SDUWLFLSDWH�LQ�WKH�HOHFWRUDO�SURFHVV�

7RJHWKHU� %UQRYLFK DQG 0HUULOO VXJJHVW WKDW 6HFWLRQ � LV OLNHO\ WR RFFXS\ D GHFOLQLQJ UROH LQ
IXWXUH GLVSXWHV LQYROYLQJ UDFLDO DQG ODQJXDJH�EDVHG GLVFULPLQDWLRQ LQ WKH HOHFWRUDO SURFHVV� ,W
VHHPV ZRUWK UHPHPEHULQJ� KRZHYHU� WKDW &RQJUHVV FUDIWHG 6HFWLRQ � WR EH D GHFLGHGO\
RSHQ�HQGHG VWDWXWH� ,Q ����� &RQJUHVV DPHQGHG WKH VWDWXWH ZLWK WKH FOHDU LQWHQW WR UHVWDUW WKH
GLOXWLRQ FODLPV KDOWHG E\ &LW\ RI 0RELOH Y� %ROGHQ� &RQJUHVV H[SHFWHG WKDW 6HFWLRQ � ZRXOG
RSHUDWH FRQFXUUHQWO\ ZLWK WKH 6HFWLRQ � UHJLPH� ZKLFK PHDQV 6HFWLRQ �¶V HIIHFWLYH GHPLVH KDG
PDGH 6HFWLRQ � PRUH LPSRUWDQW WRGD\ WKDQ HYHU� ,Q DPHQGLQJ 6HFWLRQ �� &RQJUHVV XVHG EURDG
ODQJXDJH WR WDUJHW ³DQ\ VWDQGDUG� SUDFWLFH RU SURFHGXUH´ WKDW GHQLHV RU DEULGJHV WKH ULJKW WR YRWH
EDVHG RQ UDFH RU ODQJXDJH PLQRULW\ VWDWXV� %\ LWV WHUPV� WKHQ� 6HFWLRQ � VKRXOG EH D SRZHUIXO WRRO
WR UHDFK QHZ FLUFXPVWDQFHV DQG GHYHORSLQJ SUREOHPV DV ZHOO DV UHVXUJHQW SUDFWLFHV� :KLOH
6HFWLRQ � FDQ DQG� LQ RXU YLHZ� VKRXOG EH XVHG LQ MXVW WKDW ZD\� LW ORRNV OLNH WKH FRXUWV DUH WDNLQJ
WKH�VWDWXWH�LQ�WKH�RSSRVLWH�GLUHFWLRQ�

��



$ERXW�WKH�3URMHFW

7KH 9RWLQJ 5LJKWV ,QLWLDWLYH �95,� DW WKH 8QLYHUVLW\ RI 0LFKLJDQ /DZ 6FKRRO �80/6� H[SORUHV
KRZ 6HFWLRQ � RI WKH 9RWLQJ 5LJKWV $FW RSHUDWHV RYHU WLPH� 95,¶V ���� UHSRUW GRFXPHQWHG
6HFWLRQ � FODLPV EURXJKW EHWZHHQ -XQH ��� ����� DQG 'HFHPEHU ��� ���� WKDW UHVXOWHG LQ RQH RU
PRUH GHFLVLRQV SXEOLVKHG RU DYDLODEOH RQ :HVWODZ RU /H[LV� $ GUDIW RI WKH ���� UHSRUW DQG
DFFRPSDQ\LQJ GDWDEDVH ZHUH LQFOXGHG LQ WKH HYLGHQWLDU\ UHFRUG DVVHPEOHG E\ &RQJUHVV ZKHQ LW
UHDXWKRUL]HG WKH 9RWLQJ 5LJKWV $FW LQ ����� 6XEVHTXHQW MXGLFLDO UXOLQJV DGGUHVVLQJ WKH
FRQVWLWXWLRQDOLW\�RI�WKH������UHDXWKRUL]DWLRQ�UHOLHG�RQ�WKH�UHSRUW�

,Q HDUO\ ����� ZH SXEOLVKHG WKLV VXPPDU\ DV ZHOO DV D GDWDEDVH GRFXPHQWLQJ 6HFWLRQ � OLWLJDWLRQ
IURP -XQH ��� ���� WKURXJK 'HFHPEHU ��� ����� 7KH GDWDEDVH LQFOXGHV MXGLFLDO GHFLVLRQV WKDW
DGGUHVVHG D VXEVWDQWLYH 6HFWLRQ � FODLP GXULQJ WKLV SHULRG DQG ZHUH SXEOLVKHG RU PDGH DYDLODEOH
RQ :HVWODZ RU /H[LV� 7KH GDWDVHW GRHV QRW LQFOXGH FDVHV WKDW FLWHG RU GLVFXVVHG 6HFWLRQ �
LQGHSHQGHQW RI D VXEVWDQWLYH FODLP� ,W DOVR RPLWV FDVHV LQ ZKLFK WKH 6HFWLRQ � FODLP DSSHDUHG
IULYRORXV�DQG�FDVHV�LQ�ZKLFK�WKH�PHULWV�GHFLVLRQ�ZDV�YDFDWHG�RQ�DSSHDO�

,Q FRQWUDVW WR RXU ���� UHSRUW� ZKLFK H[DPLQHG HYHU\ RSLQLRQ LVVXHG LQ D JLYHQ FDVH� WKH ����
GDWDEDVH LQFOXGHV RQO\ ZKDW ZH KDYH ODEHOHG WKH ³ILQDO ZRUG´ UXOLQJ� ,Q PRVW ODZVXLWV� WKH ILQDO
ZRUG GHFLVLRQ LV WKH PHULWV GHFLVLRQ WKDW GHWHUPLQHG ZKHWKHU 6HFWLRQ � ZDV YLRODWHG� $EVHQW D
GLUHFW GHFLVLRQ RQ WKH PHULWV� WKH ILQDO ZRUG FDVH LV WKH ODVW SXEOLVKHG FDVH LQ WKH ODZVXLW WKDW
PDGH D VXEVWDQWLYH GHWHUPLQDWLRQ IRU RU DJDLQVW WKH SODLQWLII� )LQDO ZRUG RSLQLRQV FDQ LQFOXGH
UXOLQJV RQ D SUHOLPLQDU\ LQMXQFWLRQ� HYLGHQWLDU\ GLVSXWHV� MXGLFLDO DSSURYDO RI D VHWWOHPHQW� D
UHPHGLDO RUGHU� DQG DWWRUQH\V¶ IHHV� ,Q LQVWDQFHV ZKHUH WKH ILQDO ZRUG RSLQLRQ IRFXVHG RQ D
VHFRQGDU\ LVVXH� WKH FRQWRXUV RI WKH XQGHUO\LQJ 6HFWLRQ � FODLP DQG WKH FRXUW¶V 6HFWLRQ � DQDO\VLV
ZHUH QRW DOZD\V FOHDU� 6WLOO� WKHVH FDVHV� SDUWLFXODUO\ SUHOLPLQDU\ LQMXQFWLRQ FDVHV� RIWHQ LQFOXGHG
VRPH VXEVWDQWLYH DVVHVVPHQW RI 6HFWLRQ � FULWHULD WKDW UHVHDUFKHUV GRFXPHQWHG� &DVHV LQ ZKLFK
QRWKLQJ PRUH WKDQ WKH IDFW RI GHFLVLRQ ZDV HYLGHQW IURP WKH RSLQLRQV ZHUH LQFOXGHG VR ORQJ DV
WKH�RSLQLRQ�DSSHDUHG�WR�UHVW�DW�OHDVW�LQ�SDUW�RQ�D�VXEVWDQWLYH�6HFWLRQ���FODLP�

7KH ���� GDWDVHW LQFOXGHV D FRGHG ILQDO ZRUG RSLQLRQ IRU HYHU\ FDVH DSSHDULQJ LQ WKH ����
UHSRUW� %HFDXVH WKH ���� GDWDVHW IRFXVHV RQ WKH ILQDO ZRUG FDVH� ZKLOH WKH ���� UHSRUW LQFOXGHG
DOO VXEVWDQWLYH UXOLQJV LQ D OLWLJDWLRQ VWULQJ� VRPH GLIIHUHQFHV EHWZHHQ WKH WZR GDWDVHWV DULVH� 7KH
WZR DSSURDFKHV \LHOGHG IHZ DJJUHJDWH GLIIHUHQFHV� EXW LQ D KDQGIXO RI FDVHV WKH ���� GDWDVHW
UHSRUWV�ILQGLQJV�IRU�VSHFLILF�FDVHV�WKDW�GLIIHU�IURP�WKH�ILQGLQJV�UHSRUWHG�LQ�WKH������UHSRUW�

)LQDOO\� QRWH WKDW EHFDXVH RXU GDWDVHW RQO\ H[DPLQHV SXEOLVKHG RSLQLRQV RU RSLQLRQV WKDW DUH
DYDLODEOH WKURXJK :HVWODZ RU /H[LV� DQ\ 6HFWLRQ � FDVH WKDW GLG QRW UHVXOW LQ VXFK DQ RSLQLRQ LV
QRW UHSUHVHQWHG KHUH� $GGLWLRQDOO\� ZH KDYH QRW LQFOXGHG FDVHV WKDW DUH VWLOO EHLQJ OLWLJDWHG� 7KLV
QHFHVVDULO\ PHDQV WKDW RXU GDWDVHW XQGHUFRXQWV DOO 6HFWLRQ � FDVHV� DQG DOVR XQGHUFRXQWV FDVHV
EURXJKW�LQ�WKH�ODVW�VHYHUDO�\HDUV�WKDW�UHPDLQ�DFWLYH�

��



7KH�GDWDVHW�LV�FXUUHQW�DV�RI�'HFHPEHU����������

2XU�7HDP

(OOHQ '� .DW] �5DOSK :� $LJOHU 3URIHVVRU RI /DZ� 80/6�� (OL]DEHWK -RQHV �80/6 ¶���� .D\OLH
6SULQJHU �80/6 ¶���� -DPHV &RDWVZRUWK �80/6 ¶���� $QQD +DOO �80/6 ¶���� 0LFDK 7HOHJHQ
�80/6 ¶���� 5RVH /DSS �80/6 ¶���� -DFRE 0XOOHU �80/6 ¶���� 0DFNHQ]LH :DO] �80/6 ¶����
%ULDQ 5HPOLQJHU �80/6 µ���� $QGUHZ ']LHG]LF �80/6 µ���� %URRNH 6LPRQH �80/6 µ���� DQG
-RUGDQ�6FKXOHU��80/6�µ����

6WXGHQW�5HVHDUFKHUV

+HOHQ 0DULH %HUJ �80/6 ¶���� 'DQL %HUQVWHLQ �80/6 ¶���� -DPHV %URNDZ �80/6 ¶����
-RVHSK &RQGRQ �80/6 ¶���� .DWKOHHQ &UDGGRFN �80/6 ¶���� $QGUHZ &XWLOOR �80/6 ¶����
&LDUD 'DYLV �80/6 ¶���� .ULVWLQ )URHKOH �80/6 ¶���� &ODLUH *UDFH �80/6 ¶���� $VPD +XVDLQ
�80/6 ¶���� *DEULHOD +\EHO �80/6 ¶���� %HWV\ -RKQVRQ �80/6 ¶���� $GDP .OHYHQ �80/6
¶���� 7RPP\ /D 9R\ �80/6 ¶���� -RH /LQGEODG �80/6 ¶���� $QWRQLD /OXEHUHV �80/6 ¶����
$PLWD 0DUDP �80/6 ¶���� 6HWK 0D\HU �80/6 ¶���� /DXUD 0HEHUW �80/6 ¶���� &DOHE 1DJHO
�80/6 ¶���� 'KUXWL 3DWHO �80/6 ¶���� %UDGOH\ 3XIIHQEDUJHU �80/6 ¶���� +DQQDK 5XEDVKNLQ
�80/6 ¶���� 0DWW 7KRUQEXUJ �80/6 ¶���� (OL :DFKWHO �80/6 ¶���� :LOO :DONHU �80/6 ¶����
%HFN\�:DVVHUPDQ��80/6�¶�����9LUJLQLD�:HHNV��80/6�¶�����DQG�6DP�:KLWH��80/6�¶����

$FNQRZOHGJHPHQWV

0DQ\ WKDQNV WR $OLFH /LX �80/6$ ¶���� (ZHOLQD 3DSLH] �806, ¶���� DQG 6PULWKL 6ULQLYDVDQ
�806, ¶��� IRU GHVLJQLQJ WKH SURMHFW¶V ZHEVLWH� $OH[ /HH DQG WKH &RPPXQLFDWLRQV VWDII DW WKH
8QLYHUVLW\ RI 0LFKLJDQ /DZ 6FKRRO� DQG /\OH :KLWQH\ DQG WKH ,7 VWDII DW WKH 8QLYHUVLW\ RI
0LFKLJDQ�/DZ�6FKRRO�

��



$SSHQGL[��'HILQLWLRQV�DQG�&RGLQJ�3UDFWLFHV

7KH 6HFWLRQ � FDVHV LQ RXU GDWDVHW ZHUH FRGHG DORQJ �� FULWHULD� 7HUPV DQG FDWHJRULHV WKDW PD\
QRW�EH�QRW�VHOI�HYLGHQW�DUH�GHILQHG�KHUH�

Ɣ $SSRLQWPHQW�6WDWH�&RQWURO��7KHVH�DUH�6HFWLRQ���FKDOOHQJHV�WR�D�VWDWH¶V�DXWKRULW\�WR
FKDQJH�HOHFWHG�SRVLWLRQV�WR�DSSRLQWHG�SRVLWLRQV��WR�VKULQN�RU�HQODUJH�WKH�GXWLHV�RI�DQ
HOHFWHG�SRVLWLRQ��RU�WR�DOORZ�RQH�VHW�RI�SRVLWLRQV�WR�EH�HOHFWHG�ZKLOH�D�VLPLODU�VHW�RI
SRVLWLRQV�ZHUH�DSSRLQWHG�

Ɣ 'LOXWLRQ��7KH�HIIHFW�RI�DQ�HOHFWRUDO�SUDFWLFH�WKDW�PLQLPL]HV�WKH�LQIOXHQFH�RI�D�SDUWLFXODU
JURXS�RI�YRWHUV��3UDFWLFHV�IRXQG�WR�EH�GLOXWLYH�ZLWKLQ�WKH�PHDQLQJ�RI�6HFWLRQ���LQFOXGH
DW�ODUJH�HOHFWLRQV��UHGLVWULFWLQJ�SODQV��DQG�PDMRULW\�YRWH�UHTXLUHPHQWV�

Ɣ &RQVLGHUHG�DQG�8QFRQVLGHUHG�)DFWRUV��:KHWKHU�D�UHYLHZLQJ�FRXUW�FRQVLGHUHG�DQG�RU
IRXQG�DQ\�RI�WKH�WKUHH *LQJOHV SUHFRQGLWLRQV�RU�DQ\ RI�WKH�QLQH�6HQDWH�)DFWRUV�
2FFDVLRQDOO\��WKH�FRXUW�GLVFXVVHG�D�IDFWRU�EXW�GLG�QRW�PDNH�D�GHWHUPLQDWLRQ�DV�WR�ZKHWKHU
WKH�IDFWRU�KDG�EHHQ�VDWLVILHG��LQ�WKRVH�LQVWDQFHV��WKH�IDFWRU�ZDV�OHIW�EODQN�

Ɣ (OHFWLRQ�3URFHGXUHV��(OHFWRUDO�UXOHV�DGGUHVVLQJ�HDUO\�YRWLQJ��YRWHU�UHJLVWUDWLRQ��YRWHU
LGHQWLILFDWLRQ��HOHFWLRQ�VFKHGXOLQJ��DQG�UHODWHG�PHDVXUHV��7KHVH�FDVHV�DUH�FDWHJRUL]HG�DV�D
VXEVHW�RI�QRQ�GLOXWLRQ�

Ɣ )HHV��$�ILQDO�ZRUG�GHFLVLRQ�WKDW�DGGUHVVHG�D�SRVW�OLDELOLW\�LVVXH�VXFK�DV�DWWRUQH\V¶�IHHV�
Ɣ )LQDO�:RUG��2XU�WHUP�IRU�WKH�ILQDO�GHFLVLRQ�LQ�D�6HFWLRQ���OLWLJDWLRQ�VWULQJ��,Q�PRVW

ODZVXLWV��WKH�ILQDO�ZRUG�GHFLVLRQ�LV�WKH�PRVW�WKRURXJK�PHULWV�GHFLVLRQ�WKDW�ERWK
GHWHUPLQHG�ZKHWKHU�6HFWLRQ���ZDV�YLRODWHG�DQG�ZKLFK�ZDV�QRW�UHYHUVHG�RQ�DSSHDO�
$EVHQW�VXFK�D�ILQDO�ZRUG�GHFLVLRQ��WKH�GDWDEDVH�LQFOXGHV�WKH�ODVW�SXEOLVKHG�GHFLVLRQ�LQ�WKH
ODZVXLW�WKDW�PDGH�D�VXEVWDQWLYH�UXOLQJ�RQ�DQ\�WRSLF��:KHQ�DQ�DSSHOODWH�RSLQLRQ
VSHFLILFDOO\�VWDWHG�WKDW�LW�ZDV�DJUHHLQJ�ZLWK��FRQFXUULQJ�ZLWK��RU�RWKHUZLVH�LQFRUSRUDWLQJ
DQDO\VLV�IURP�D�ORZHU�FRXUW�RSLQLRQ�RQ *LQJOHV SUHFRQGLWLRQV RU�6HQDWH�IDFWRUV�ZLWKRXW
UHFLWLQJ�WKDW�DQDO\VLV��WKH�UHVHDUFKHUV�LQFOXGHG�WKH�DQDO\VLV�IRXQG�LQ�WKH�GLVWULFW�FRXUW¶V
RSLQLRQ��5HVHDUFKHUV�VLPLODUO\�LQFRUSRUDWHG�WKH�ORZHU�FRXUW¶V��ILQGLQJV�LI�WKH�DSSHOODWH
FRXUW�VWDWHG�WKDW�QR�SDUW\�FKDOOHQJHG�D�SDUWLFXODU�ILQGLQJ�

Ɣ ,QWHQW��$�FDVH�ZDV�FRGHG�DV�ILQGLQJ�GLVFULPLQDWRU\�LQWHQW�LI�WKH�FRXUW�H[SOLFLWO\�UXOHG�WKDW
WKH�GHIHQGDQWV�HQJDJHG�LQ�LQWHQWLRQDO�YRWLQJ�GLVFULPLQDWLRQ��HLWKHU�XQGHU�6HFWLRQ���RU
XQGHU�WKH�)RXUWHHQWK�$PHQGPHQW��,I�WKH�FRXUW�GLG�QRW�PDNH�DQ�H[SOLFLW�GHWHUPLQDWLRQ
UHJDUGLQJ�LQWHQWLRQDO�GLVFULPLQDWLRQ��WKLV�ILHOG�ZDV�OHIW�EODQN�

Ɣ -XULVGLFWLRQ�&RYHUHG�1RW�&RYHUHG�%\�6HFWLRQ����5HVHDUFKHUV�GHWHUPLQHG�LI�D�FODLP�DURVH
LQ�D�MXULVGLFWLRQ�WKDW�KDG�EHHQ�VXEMHFW�WR�WKH�6HFWLRQ���SUHFOHDUDQFH�UHJLPH�EHFDXVH�HLWKHU
WKH�FDVH�DURVH�LQ�D�MXULVGLFWLRQ�WKDW�IHOO�ZLWKLQ�WKH�6HFWLRQ���E��FRYHUDJH�IRUPXOD�SULRU�WR
WKH�6XSUHPH�&RXUW¶V�GHFLVLRQ�LQ 6KHOE\�&RXQW\��RU EHFDXVH�WKH�FDVH�DURVH�LQ�D�MXULVGLFWLRQ
ZLWKLQ�D�ODUJHU�MXULVGLFWLRQ�WKDW�IHOO�XQGHU�WKH�FRYHUDJH�IRUPXOD��,I�D�MXULVGLFWLRQ�ZDV�LWVHOI
QRW�FRYHUHG�EXW�FRQWDLQHG�FRYHUHG�MXULVGLFWLRQV��UHVHDUFKHUV�DWWHPSWHG�WR�GLVFHUQ�LI�WKH
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FKDOOHQJHG�SUDFWLFH�ZRXOG�DIIHFW�YRWHUV�LQ�WKH�FRYHUHG�MXULVGLFWLRQV��,I�VR��WKH�FDVH�ZDV
FRGHG�DV�RFFXUULQJ�LQ�D�MXULVGLFWLRQ�WKDW�ZDV�FRYHUHG�E\�6HFWLRQ���E���,I�QRW��WKH�FDVH�ZDV
FRGHG�DV�QRW�FRYHUHG�

Ɣ /LDELOLW\��$�ILQDO�ZRUG�GHFLVLRQ�WKDW�DGGUHVVHG�WKH�PHULWV�RI�D�6HFWLRQ���FODLP��/LDELOLW\
GHFLVLRQV�W\SLFDOO\�UHVROYHG�D�PRWLRQ�WR�GLVPLVV��D�PRWLRQ�IRU�VXPPDU\�MXGJPHQW�
DQQRXQFHG�D�YHUGLFW�DIWHU�WULDO��RU�UHVROYHG�DQ�DSSHDO�RI�VXFK�GHFLVLRQV�

Ɣ 1RQ�GLOXWLRQ��$OVR�NQRZQ�DV�³YRWH�GHQLDO´�RU�³WLPH��SODFH��DQG�PDQQHU´�FODLPV�
QRQ�GLOXWLRQ�FODLPV�DUH�6HFWLRQ���FODLPV�WKDW�DGGUHVV�HOHFWLRQ�SURFHGXUHV��EDOORW�GHVLJQ�
IHORQ�GLVHQIUDQFKLVHPHQW�VWDWXWHV��DQG�UHODWHG�PHDVXUHV�

Ɣ 3ODLQWLII�*URXS��&DVHV�ZHUH�FDWHJRUL]HG�E\�WKH�HWKQLFLW\�RI�WKH�SODLQWLII�JURXS�RU�JURXSV
EULQJLQJ�WKH�6HFWLRQ���FKDOOHQJH��DQG��VSHFLILFDOO\��ZKHWKHU�WKH�SODLQWLIIV�ZHUH�%ODFN�
/DWLQR��$PHULFDQ�,QGLDQ��$VLDQ�$PHULFDQ��RU�ZKLWH��0DQ\�FDVHV�LQFOXGHG�SODLQWLIIV�RI
PRUH�WKDQ�RQH�HWKQLFLW\��6RPH�GLOXWLRQ�FDVHV��FRGHG�DV�³FRDOLWLRQ´�FODLPV��DUH�EURXJKW�E\
WZR�RU�PRUH�SODLQWLII�JURXSV�DOOHJLQJ�WKDW��WRJHWKHU��WKH\�ZHUH�LQMXUHG�E\�WKH�FKDOOHQJHG
HOHFWRUDO�SUDFWLFH��)LQDOO\��WKH�IHZ�FDVHV�FRGHG�DV�KDYLQJ�QR�SODLQWLII�HWKQLFLW\�LQYROYHG�D
FKDOOHQJH�WR�D�UDFLDO�FODVVLILFDWLRQ�RU�DQRWKHU�SUDFWLFH�RQ�EHKDOI�RI�DOO�YRWHUV��RU�GLG�QRW
VSHFLI\�WKH�SODLQWLII¶V�HWKQLFLW\�

Ɣ 3ODLQWLII�6XFFHVV��$�FDVH�ZDV�FRGHG�DV�VXFFHVVIXO�LI�LW�UHVXOWHG�LQ�D�FKDQJH�WR�D�FKDOOHQJHG
SUDFWLFH��6XFFHVVHV�LQFOXGH�

ż ,VVXDQFH�RI�D�SUHOLPLQDU\�LQMXQFWLRQ��D�ILQGLQJ�IRU�D�SODLQWLII�RQ�WKH�PHULWV��D
GHFLVLRQ�LVVXLQJ�DWWRUQH\V¶�IHHV�LQ�D�PDQQHU�WKDW�LQGLFDWHG�D�SODLQWLII�KDG�EHHQ
VXFFHVVIXO�RQ�WKH�PHULWV�RU�WKURXJK�VHWWOHPHQW��RU�LI�WKH�SODLQWLII�DFKLHYHG�VRPH
RWKHU�SRVLWLYH�RXWFRPH�

ż &DVHV�LQYROYLQJ�PXOWLSOH�6HFWLRQ���FODLPV�LQ�ZKLFK�SODLQWLIIV�ZHUH�VXFFHVVIXO�RQ
DW�OHDVW�RQH�

ż )HHV�RU�UHPHG\�FDVHV�LQ�ZKLFK�GHIHQGDQWV�VWLSXODWHG�WKDW�WKH�FKDOOHQJHG�SUDFWLFH
KDG�YLRODWHG�6HFWLRQ����HYHQ�LI�SODLQWLIIV�ZHUH�XQDEOH�WR�REWDLQ�DWWRUQH\V¶�IHHV�RU
WKH�SRVW�VHWWOHPHQW�UHOLHI�VRXJKW�

Ɣ 3UHOLPLQDU\��$�ILQDO�ZRUG�GHFLVLRQ�RQ�WKH�LVVXDQFH�RI�D�SUHOLPLQDU\�LQMXQFWLRQ�
HYLGHQWLDU\�LVVXH��RU�RWKHU�UXOLQJ�SULRU�WR�D�PHULWV�6HFWLRQ���FODLP�

Ɣ 9LRODWLRQ��$�FDVH�ZDV�FRGHG�DV�D�YLRODWLRQ�LI�WKH�FRXUW�IRXQG��RU�WKH�SDUWLHV�VWLSXODWHG�
WKDW�WKH�FKDOOHQJHG�SUDFWLFH�ZDV�D�YLRODWLRQ�RI�6HFWLRQ���

$ QRWH RQ FDVHV� FODLPV� DQG VXFFHVVIXO 6HFWLRQ � FKDOOHQJHV� &DVHV WKDW LQYROYHG PXOWLSOH
6HFWLRQ � FODLPV ZHUH FRGHG DV D VLQJOH FDVH� 7KH QXPEHU RI FDVHV FRQWDLQLQJ PXOWLSOH
GLVWLQJXLVKDEOH FODLPV ZDV VPDOO� DQG GLYLGLQJ WKH FDVHV LQWR LQGLYLGXDO FODLPV WKUHDWHQHG WR
FRQIXVH� UDWKHU WKDQ FODULI\� WKH UHVXOWV RI WKH VWXG\� ,Q D VPDOO QXPEHU RI FDVHV� FDVH�GHSHQGHQW
FRGLQJ OHDGV WR RGG UHVXOWV� IRU LQVWDQFH� ERWK /8/$& Y� 3HUU\ DQG $EERWW Y� 3HUH] DUH FRGHG DV
SODLQWLII VXFFHVVHV HYHQ WKRXJK� LQ HDFK FDVH� RQO\ RQH RI VHYHUDO FKDOOHQJHG GLVWULFWV ZDV VWUXFN
GRZQ�XQGHU�6HFWLRQ���
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)LQDOO\� ZKLOH WKH 95, WHDP PDGH HYHU\ HIIRUW WR FRGH FDVHV FRQVLVWHQWO\ DQG DFFXUDWHO\� MXGLFLDO
UHDVRQLQJ� OHJDO RSLQLRQV� DQG WKH XQGHUO\LQJ IDFW SDWWHUQV RIWHQ GHI\ HDV\ FDWHJRUL]DWLRQ� 3OHDVH
UHSRUW�DQ\�HUURUV��RU�GLUHFW�DQ\�TXHVWLRQV��WR�ODZ�YRWLQJULJKWVLQLWLDWLYH#XPLFK�HGX�
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