Michigan Law Review

Volume 49 | Issue 1

1950

WILLS-PRETERMITTED HEIR STATUTES-NEED TO STATE PARENT-
CHILD RELATIONSHIP IN THE WILL.

Nancy J. Ringland S.Ed.
University of Michigan Law School

Follow this and additional works at: https://repository.law.umich.edu/mir

Cf Part of the Estates and Trusts Commons

Recommended Citation

Nancy J. Ringland S.Ed., WILLS-PRETERMITTED HEIR STATUTES-NEED TO STATE PARENT-CHILD
RELATIONSHIP IN THE WILL., 49 MicH. L. Rev. 152 ().

Available at: https://repository.law.umich.edu/mir/vol49/iss1/22

This Regular Feature is brought to you for free and open access by the Michigan Law Review at University of
Michigan Law School Scholarship Repository. It has been accepted for inclusion in Michigan Law Review by an
authorized editor of University of Michigan Law School Scholarship Repository. For more information, please
contact mlaw.repository@umich.edu.


https://repository.law.umich.edu/mlr
https://repository.law.umich.edu/mlr/vol49
https://repository.law.umich.edu/mlr/vol49/iss1
https://repository.law.umich.edu/mlr?utm_source=repository.law.umich.edu%2Fmlr%2Fvol49%2Fiss1%2F22&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/906?utm_source=repository.law.umich.edu%2Fmlr%2Fvol49%2Fiss1%2F22&utm_medium=PDF&utm_campaign=PDFCoverPages
https://repository.law.umich.edu/mlr/vol49/iss1/22?utm_source=repository.law.umich.edu%2Fmlr%2Fvol49%2Fiss1%2F22&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:mlaw.repository@umich.edu

152 Micuican Law Review [ Vol. 49

Wrirrs—Prerermrrrep Hem Starures—Neep To Stare Parent-Cump
Rerationsurp 1N THE Wirr—Plaintiff alleged that she was an adopted daughtet
of testator, and, by reason thereof, claimed to be a pretermitted heir,® under a
statute providing that if any person make his last will and die, leaving a child
not named or provided for in such will, testator in so far as regards such child
shall be deemed to die intestate, and such child shall be entitled to such propor-
tion of the estate of the testator as if he had died intestate.? Plaintiff’s claim
was based on two provisions in the will. In the first, the testator declared that
he had had no children, but in the event that any person could prove he was
a child of the testator, to that person he gave five dollars. In'the second pro-
vision testator devised to his adopted datghter certain property; the gift to
plaintiff was in her name only and did not mention any relationship between
testator and the plaintiff. Plaintiff claimed that the statute required the testator
to remember the relationship, and that since testator denied any children, she
was a pretermitted heir despite the gift to her. Held, plaintiff was sufficiently
provided for in the will to preclude the operation of the statute. Mares v. Mar-
tinez, (IN.M. 1949) 212 P. (2d) 772.

1 Adopted children come within the terms of pretermitted heir statutes. Bakke v.
Bakke, 175 Minn. 193, 220 N.W. 601 (1928); James v. Helmich, 186 Ark. 1053, 57 S.W.
(2d) 829 (1933); 105 A.L.R. 1181 (1936).

2N.M. Stat. (1941) §32-107. For a discussion of the various types of statutes see,
Mathews, “Pretermitted Heirs: An Analysis of Statutes,” 29 Cor. L. Rrv. 749 (1929).



1950 ] Recent DECISIons 153

The plaintiff’s contention, that pretermitted heir statutes require that the
parent-child relationship be recognized, is novel, and can be disregarded in view
of the purposes of such statutes and what courts have held sufficient to preclude
their operation. At common law if a parent left his child unprovided for in a

- will and left no intestate property, the child could take nothing.® And American
common law jurisdictions have followed the idea of testamentary freedom and
allowed a parent to disinherit his child.# Pretermitted heir statutes, based on the
presumption that a parent desires to provide for his issue, were adopted to
correct what was considered an evil, the exclusion or disinheritance of a child
through oversight. The theory of the legislation is that the child should take
his intestate share when he has been forgotten by the testator or omitted through
accident.® Since the legislation is based on the presumption that a parent desires
to provide for his child, and in this case the testator did provide for his child,
there should be no question as to the applicability of the statute here. It would
be difficult to say that testator had forgotten the plaintiff when he mentioned
her name in the will and devised certain property to her. If the clause devising
certain property to the plaintiff had stood alone in the will, there could be no
doubt that the terms of the statute had been satisfied, despite the fact that the
testator had not expressly mentioned the relationship. Where an adopted daugh-
ter was not mentioned in a will, but her four children were given a large part
of the estate by name, the court held that the daughter had not been forgotten.®
And, it has been held that a bequest to a son-in-law without mentioning that he
was his son-in-law, rebutted the presumption that the daughter was forgotten;
the court said that whenever the mention of one person, by a natural associa-
tion of ideas, suggests another it may reasonably be inferred that the latter was
not forgotten.” Courts have gone to extremes to find that a child has not been
forgotten,® and never demand that the relationship be stated. But, plaintiff’s
argument is based on the fact that the testator denied the existence of any chil-
dren. Several courts have held that such clauses in wills have no legal effect
whatsoever.? These denying clauses will not operate to avoid the effect of the
statutes and their presence in the will means nothing. Since the clause denying
children has no meaning, and the devising clause is sufficient to preclude the
operation of the statute, it would be unreasonable to say that their presence
together in the will will bring the pretermitted heir statute into operation.

Nancy J. Ringland, S.Ed.
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