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1949] Recent DEcisions 703

Conrricr oF Laws—Jurispictionar Basis ror Awarbing Custopy OF
Mvor CriLp—Plaintiff and his wife, domiciliaries of California, separated June
3, 1946. On Oct. 25, 1946, the wife took the minor child of the marriage to Ne-
vada where she commenced proceedings to obtain a divorce. On Feb. 4, 1947, a
final decree awarded her a divorce and custody of the child. She remarried and
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moved to Utah where she and the child have lived ever since. On Jan. 2, 1947, the
plaintiff filed a petition in California asking for a divorce and custody of the child.
On July 8, 1947, plaintiff applied for an order pendente lite to award him custody
pending trial in the California action. The wife answered the petition through
an attorney and moved to dismiss the application, claiming that the court had no
jurisdiction as the child was not in California and had not been in the state at the
time the petition was filed. The motion to dismiss was granted. Plaintiff sought
a writ of mandamus to compel a hearing on the order. Held, mandamus granted.
The wife’s demurrer to the alternative writ for mandamus constituted an admission
of the allegation in plaintiff’s petition that the child was domiciled in California.
This, along with the state’s interest in the welfare of the child, was sufficient to give
the California court jurisdiction in the matter of custody. Sampsell v. Superior
Court, (Cal. 1948) 197 P. (2d) 739.

There is little accord among the states as to the proper basis of jurisdiction to
award custody of a minor child.! While most courts agree that there can be no
jurisdiction if the child is neither physically present nor domiciled within the
state,? there is authority supporting the view that a court has jurisdiction to award
custody if both parents are before the court.? This view is premised on the idea
that custody is primarily a question of parental right.* More authority can be
found supporting the proposition that custody rests on the domicile of the child.?
The rationale of this position seems to be that custody is a matter of status and
the state to properly determine it is that of domicile.® The weakness of this posi-
tion is that custody, unlike questions of divorce and adoption, does not fit well into
the concept of status, as the court is not creating or dissolving a legal relationship,
but is making a determination as to which of two or more contesting parties has
the best claim to the child.? Other courts ground jurisdiction on the actual pres-
ence or residence of the minor child within the boundaries of the state, reasoning
that the state has complete jurisdiction to protect the helpless child.? In these
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states, the actual domicile of the parents or child is immaterial.® One author sug-
gests that there may be concurrent jurisdiction in several courts, and this view
is recognized by the majority decision in the principal case.® Since courts agree
that in custody matters the primary consideration should be the best interests of
the child,*? it would appear that a view supporting concurrent jurisdiction is un-
satisfactory; the best interests of the child would be jeopardized by the possibility
of conflicting claims to jurisdiction which could result in long periods of litigation
adversely affecting the stability of the child’s life.?> A more realistic approach can
be found in basing jurisdiction on the actual presence of the child, since the state
in which the child is found has a great interest in protecting the rights and settling
the problems of minors found within its borders. Moreover, the court which has
the child before it would be in a better position to make a thorough examination
of the facts and could effectively carry out the provisions of any decree. It is sub-
mitted that this view more satisfactorily protects the best interests of the child than
one basing jurisdiction on the highly technical concept of domicile.

Charles E. Becraft, S.Ed.
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