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Elephant in the Room

Patrick Barry

So will my page be colored that I write?
— Langston Hughes, Theme for English B (1951)"

In a class designed to help students improve both their editing
and their advocacy, I recently tried an exercise that produced
some thoughtful follow-up emails. You can try it yourself.
Simply jot down the titles of any books on writing you have read,
heard of, or been assigned.

Perhaps, for example, your high-school English teacher had
you work through chapters of The Elements of Style by William
Strunk and E. B. White. Or maybe a friend once recommended
that you check out Eats, Shoots & Leaves by Lynne Truss, the
British grammarian who did something remarkable in 2004: turn
a book about punctuation into a New York Times best seller.?

Whatever your sources, whatever your educational back-
ground, the point of the exercise is to merely get a rough sense of
who and what has shaped your understanding of what “good
writing” is — particularly when it comes to the documents you’re
expected to produce in school or at work. The results may be il-
luminating.

In case your mental library is a bit bare at the moment, here
are several titles that my students generated during class. Seeing

them might jog your own memory.

Theme for English B, Poetry Foundation, https://www.poetryfoundation.org
/poems/47880/theme-for-english-b.

2 Sarah Lyall, Writes, Punctuation Book and Finds It’s a Best-Seller, N.Y.
Times (Jan. 5, 2004), https://www.nytimes.com/2004/01/05/books/writes

-punctuation-book-and-finds-it-s-a-best-seller.html.
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Bird by Bird by Anne Lamott

On Writing by Stephen King

On Writing Well by William Zinsser

Steering the Craft by Ursula K. Le Guin

They Say/I Say by Cathy Birkenstein and Gerald Graff
Plain English for Lawyers by Richard C. Wydick
Legal Writing in Plain English by Bryan A. Garner
Point Made by Ross Guberman

Drafting Contracts by Tina L. Stark

Now comes the hard part: look at your list and try to find at
least one author who #s7’t white. You don’t have to find ten. You
don’t have to find five. You don’t even have to find two. You just
have to find one.

My guess is that this task will be depressingly difficult. It cer-
tainly was for my students. Close to ninety people were in the
class. Not one came up with a writing guide authored by a person
of color. Nor did anyone in a separate seminar of 25 students a
few days later. I think that’s a problem.

Writing White

Over the past several decades, the student population at law
schools across the country has become more and more racially
diverse. In 1987, for example, only about one in every ten law
students identified as a person of color; by 2019, that percentage
shot up to almost one out of three.?

Yet take a look at the list of books you put down (if you did

the exercise) or at virtually any collection of recommended

3 Law School Admission Council, Diversity in the US Population & the Pipeline
to Legal Careers, LSAC, https://report.lsac.org/View.aspx?Report=Diversity
PopulationandPipeline.
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manuals on writing.* The composition of law schools may be
changing dramatically, but the materials that students continue to
be given to help them figure out how to put together documents
that are proper, persuasive, and professional are designed pretty
much exclusively by white people. “To write right,” we seem to
be saying, “you need to write white.”’

A student identified this concern quite well in one of the

follow-up emails I received after class:

As a student of color, I feel like there’s always a towering
elephant in the law school classroom: the overwhelming ma-
jority of textbook authors and professors are white. But no
one talks about it, and they certainly don’t talk about how
this [homogeneity] controls the narrative.

Think of your own education. How many of your courses

were taught by white professors? How many of your textbooks

See Ross Guberman, 14 Grear Books, Legal Writing Pro, https://www
legalwritingpro.com/articles/14-great-books/; Legal Writing/Contract Drafting
Books, American Bar Association, https://www.americanbar.org/groups/business
_law/publications/writing_drafting/; The Three Best Books Aboutr Writing — Are
They on Your Shelf, Law Professor Blogs (Mar. 18, 2009), https://lawprofessors
.typepad.com/legalwriting/2009/03/the-three-best-books-about-writing-are-they
-on-your-shelf.html; Best Sellers in Legal Education Writing, Amazon Best Sellers,
https://www.amazon.com/Best-Sellers-Books-Legal-Education-Writing/zgbs
/books/10929.

For more on the connection between race and the teaching of writing, see Mya
Poe, Re-Framing Race in Teaching Writing Across the Curriculum, 10 Across
the Disciplines 1 (Aug. 7, 2013); Chris M. Anson, “Black Holes: Writing Across
the Curriculum, Assessment, and the Gravitational Invisibility of Race,” in Race
and Writing Assessment 15 (Asao B Inoue & Mya Poe eds., 2012); Teri A.
McMurtry-Chubb, Writing at the Master’s Table: Reflections on Theft, Crimi-
nality, and Otherness in the Legal Writing Profession, 2 Drexel L. Rev. 41 (2009);
Isabel Araiza et al., “Literate Practices/Language Practices: What Do We Really
Know about Our Students?,” in Teaching Writing with Latino/a Students: Les-
sons Learned at Hispanic-Serving Institutions 87 (Cristina Kirklighter, Diana
Cardenas & Susan Wolff Murphy eds., 2007).
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were written by white authors? Ninety percent? Ninety-five?
One hundred?*

Modupe Akinola, a professor at Columbia Business School,
recently shared an anecdote on the podcast Choiceology that
shows that this lack of diversity is certainly not limited to law
schools. “I’d often find myself setting up to teach a class,” she told
the host, “and somebody, usually a prospective student, would
come in and say, ‘Oh, I’d like to sit in on this class and learn more
about this class. Where’s the professor?’ Yes, they would say that
to me, as I’'m setting up, looking like the professor, on the com-
puter getting everything ready.””

Akinola then offers a couple of reasons why the “Where is the
professor?” question keeps coming her way: “I look young, so
yes, that’s one of the reasons why they might ask. But I also am
African American, and if you ask most people how many African
American professors have you had, most would say zero or one.
And then you ask them how many African American female pro-
fessors have you had, and they would certainly say zero. Maybe

some would say one.”®

¢ For a helpful overview of the lack of diversity among clinical law faculty in par-

ticular, see Jon C. Dubin, Faculty Diversity as a Clinical Legal Education Im-
perative, 51 Hastings L.J. 445 (2000); G.S. Hans et al., The Diversity Imperative
Rewvisited: Racial and Gender Inclusion in Clinical Law Faculty, 26 Clinical L.
Rev. 127 (2019).

7 Choiceology: Season 3 Episode 5, Charles Schwab (May 13, 2019), https://www
.schwab.com/resource-center/insights/content/choiceology-season-3-episode-5.

§ Id.
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White Forest, Dense Student

Akinola’s story made me curious. How many African-Amer-
ican’® female professors did I have when I was a student? How
about the number of professors of color in general?

Here’s what a quick check of my transcripts revealed. In four
years of college, five years of graduate school, and three years of
law school, I had right around what Akinola predicted: a grand
total of one African-American female professor. And that was for
a two-week trial-advocacy workshop in law school that was
team-taught by a bunch of professors. My senior faculty mentor
in the workshop was white. So was my junior faculty mentor.

If we expand the category to include professors of color in
general, the number increases a bit, but not by much. It drops to
zero, however, if we focus only on writing courses.

I take a lot of responsibility for this lack of curricular diver-
sity. Professors of color existed at the law school I attended and
at the universities where I went to college and graduate school. I
could have done a much better job of seeking out their courses.
Even when I signed up for ones explicitly about race — “Ameri-
can Law and the Rhetoric of Race” in college; “Race, Radicalism,
and the Cold War” and “African Americans and the Literary
Left” in graduate school — they were taught by white people.
Wonderful white people. Brilliant white people. But white people
nonetheless.

I was too intellectually dense as a student to realize the con-

sequences of these choices, and T was certainly too emotionally

I recently followed the lead of many publications — including the New York
Times — in using Black instead of African American. But given that Akinola
used African American when telling her anecdote, I decided to stick with that
phrase as well. For an overview of how various style guides are navigating this
issue, see Merrill Perlman, AP Tackles Language About Race in This Year’s Style
Guide, Colum. Journalism Rev. (Apr. 1, 2019), https://www.cjr.org/language
_corner/ap-style-guide-race-black-vs-african-american.php.
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and culturally dense to realize something else: how hard it must
have been for students of color to have to pick from that same
disproportionately white menu of faculty. As Shaun Harper, the
executive director of the USC Race and Equity Center, has noted,
“if in every class, all of your professors are white, it might signal
that smart people of color don’t belong here. Or when the only
people who look like you are cutting the grass, emptying the
trash, or frying French fries in the food court, that might suggest
to you that my people are not thought of as professorial or pro-
fessional.”™®

It can of course be tough, particularly when building your
schedule each semester, to see how a collection of decisions that
seem individually reasonable can lead to a collectively undesirable
result. I can’t identify a specific course that I regret taking. I liked
all my professors. I now even consider many of them friends.

But when I take a more macro-level view of my transcripts
and overall course selection, I certainly think to myself, “Man.
Each individual tree was great, but the forest it created was re-

grettably white.”

Rebalancing Your Portfolio

I share this regret with my students so that they give some
extra consideration to what kind of forest they want to create and
inhabit — not just in their academic life but also in their social
life, in their political life, and certainly in their professional life. I
also give them the following assignment, usually right after we do
the “Elephant in the Room” exercise. It builds off a different

1o Larry Gordon, Racial Minorities Feel Like Outsiders at Some Colleges, USC
Diversity Expert Says, EdSource (Jan. 3, 2018), https://edsource.org/2018/racial
-minorities-feel-like-outsiders-at-some-colleges-usc-diversity-expert-says
/591725.
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assignment, called “Good Sentences,” in which they are asked to
devote 30-60 minutes each week to reading quality writing.

The Good Sentences assignment gives students a lot of control
over what they decide to fill their brains with. One option is to
choose from a mix of fiction, journalism, scholarly articles, briefs,
and poetry related to whatever we are talking about in class that
week. Maybe that’s health law. Maybe that’s intellectual-property
law. Maybe that’s entrepreneurship. A second option is to choose
a book they’ve been meaning to start or finish.

The “Elephant in the Room” twist comes through the steps
outlined below. It typically comes toward the end of the semester,
after students have about eight to ten weeks of picking at least

some of their own reading material.

e Step 1: Think about the pieces you have selected to read

during the Good Sentences assignments each week.

e Step 2: Write down what you guess might have been
your personal breakdown in at least two categories be-

low:

o Genre: Do you think that you read more literary
sentences than journalistic sentences? And if so, by
how much? Did you read any of the poetic sen-

tences? How about the Supreme Court ones?

o Gender: Do you think you read more pieces by
women than by men? More men than women? Did
you read any pieces by someone who doesn’t iden-

tify as a man or a woman?

o Race/Ethnicity/Nationality: This category might
take some Googling to discover if you don’t imme-

diately recognize the authors.

o Sexual Orientation: This category also might take

some Googling.
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o Ideology: Are you reading only conservative writ-
ers? Only liberal ones? One rough indicator may be
the publications in which each piece was printed:
National Review vs. New Yorker vs. New York

Times vs. Commentary vs. . . .

o Step 3: After guessing what you thought your ratios
might have been, write down what your actual ratios

were. Raw numbers can be instructive.

o Step 4: Upload a paragraph of at least 75 words summa-
rizing your findings from Steps 1-3. Include whether
you want to make any changes to your current reading

habits in the coming weeks, months, and years.

Does this assignment put more professors of color in the
classroom? No. Does it miraculously even up the racial composi-
tion of casebook authors and style guides? Definitely not.

One thing it does do, however, is get students to think about
how they might rebalance their intellectual portfolio. Here are

some sample responses:

e “Gender is the factor I've been most aware of and have
been trying to rebalance in my readings. Thinking back
to the past 3 months, more than half of the political au-
thors I have read were female, especially as I have be-
come passionate about exploring more nuanced
narratives on leadership and public service. Yet the
clear lack of representation of non-binary individuals
in my readings is a sign that I haven’t done enough to
seek out these authors. Especially among community
organizers and advocates, there is much for me to ex-
plore and learn, and I want to commit to expanding the

narratives I read.”
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e “I realize that despite my efforts to diversify my read-
ing, the balance is still very white. I also realize that
among the writers of color that I have read recently,
almost all of them are Black. Very few are Latinx,
Middle-Eastern, or Asian. I want to commit to ex-
panding the narratives I read to include a wider range
of racial and ethnic backgrounds. I know I still have a

lot of work to do towards this goal.”

o “This assignment has been both eye-opening and dis-
turbing. I didn’t realize how much of my life is domi-
nated by white male influence. I don’t think that this
trend is by any means intentional, but it certainly seems
like T unconsciously gravitate towards things penned
and produced by white males. To get new perspectives,
I will have to be intentional about reading things from

different points of view and backgrounds.”

o “In the last few years, I've made an intentional choice
to try to read more work by queer women of color.
Next year, I’d like to commit to reading more from au-
thors who have a disability. I am going to be clerking
for a judge with a significant physical disability after
graduation, and it made me realize that I haven’t done
enough to center the perspective of people with disabil-

ities in my own social circles or in my reading.”

Much more than a new set of reading lists and habits is required
to address the “elephant in the room” that my student rightly
identified in her email. But I am encouraged that there are ways —
like the assignment this essay describes — that can help all of us
become not just more aware of our mental inputs but genuinely
committed to broadening them.

I am also encouraged that the student herself recently pub-

lished a piece of legal scholarship, law reviews being another place
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that can be dispiritingly homogenous.!! Perhaps someday she’ll

even write an entire textbook or style guide. I’d love to assign it.

Epilogue

I was heartened to discover, after circulating early drafts of
this essay, that at least a few legal-writing texts have been au-

thored by a more diverse collection of voices, including:

o Charles Calleros & Kimberly Y.W. Host, Legal
Method and Writing I: Predictive Writing (8th ed.
2018);

e Charles Calleros & Kimberly Y.W. Host, Legal
Method and Writing 11: Trial and Appellate Advocacy,
Contracts, and Correspondence (8th ed. 2018);

e Teri McMurtry-Chubb, Legal Writing in the Disci-
plines: A Guide to Legal Writing Mastery (2012).

I am grateful to the people who put these titles on my radar,

and I definitely hope to discover more.

1t See, e.g., Michael J. Higdon, Beyond the Metatheoretical: Implicit Bias in Law
Review Article Selection, 51 Wake Forest L. Rev. 339 (2016); Minna J. Kotkin,
Of Authorship and Audacity: An Empirical Study of Gender Disparity and Priv-
ilege in the “Top Ten” Law Reviews, 31 Women’s Rts. L. Rep. 385 (2009); Jen-
nifer C. Mullins & Nany Long, The Persistent Gender Disparity in Student Note
Publication, 23 Yale J.L. & Feminism (2011); Katherine Mangan, In Search of
Diversity on Law Reviews, Chron. Higher Educ. (Sept. 5, 2003), https://www

.chronicle.com/article/in-search-of-diversity-on-law-reviews/.
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