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Markets are powerful mechanisms for serving consumers.  Some critics of 
regulation have suggested that markets also provide consumer protection.  For 
example, Nobel Prize-winning economist Milton Friedman said “Consumers 
don’t have to be hemmed in by rules and regulations.  They’re protected by the 
market itself.”  This Article’s first goal is to test the claim that the market 
provides consumer protection by examining several recent incidents in which 
companies mistreated consumers and then explores whether consumers stopped 
patronizing the companies, which would deter misconduct. The issue also has 
normative implications because if markets consistently protected consumers, 
society would need fewer regulations and regulators, as Friedman suggested. 
The Article’s second goal is to begin construction of a theory on when the market 
does or does not protect consumers. 

The Article finds that reality reflects a more nuanced situation than Friedman 
and other critics theorized. In some instances, businesses’ sales actually 
increased after their misconduct became public, despite the fact that, in at least 
two cases, consumers had told pollsters they would avoid patronizing the 
company.  Even when companies suffered declines in sales after their 
misbehavior became public, the scandals became known only because of laws 
and those who enforce them, suggesting that it is the very rules that Friedman 
decried that led to a market response.  Though it is impossible to know what 
would have happened if the problematic conduct had not occurred, the evidence 
suggests that markets alone are often not enough to protect consumers, or at 
least that markets are not a reliable consumer protection mechanism. 
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See Once Dominant, BlackBerry Seeks to Avoid Oblivion

See For a High-Tech President, A Hard-Fought E-Victory

, Blackberry or Crackberry? A PDA Culture War

supra
See BlackBerry is Giving Up on Making its Own Phones

See End of an Era: BlackBerry Will Stop Making its Own Phones

see id. 

Milton Friedman’s Free to Choose “Who Protects the Consumer?” 
Transcript and Video (60 Minutes)
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See also

Cf. The Uneasy Case for Product Liability

Contract 
Theory and the Limits of Contract Law

See 
also House Financial Services Chair: CFPB Is an Unelected ‘Dictator’ That Must 
Be Stopped
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ex post
ex ante

investor
consumer

See

See  e.g. Depositors Disciplining Banks: The Impact of Scandals

Over 700,000 people demand banks stop financing the Dakota 
Access Pipeline

See The Reputational Penalty Firms Bear from 
Committing Criminal Fraud

See also Competition and the Reputational 
Costs of Litigation

The Costs of Inefficient Bargaining and Financial 
Distress: Evidence from Corporate Lawsuits

Shareholder-Initiated Class Action Lawsuits: Shareholder Wealth Effects and 
Industry Spillovers

Understanding the Penalties Associated with Corporate Misconduct: 
An Empirical Examination of Earnings and Risk

How Much do Corporate Defendants Really 
Lose? A New Verdict on the Reputation Loss Induced by Corporate Litigation
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See
FTC Oversight: Hearing Before the Subcomm. on Oversight and Investigations of the H. 

Comm. on Energy & Com.

supra

supra
supra

See

See

The Consumer Movement in the 80s: A Sleeping Giant 
Stirs, Speech to the Consumer Federation of America’s Consumer Assembly
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See One-Sided Contracts in Competitive 
Consumer Markets

Contract Theory and the Limits of Contract Law

See The Sharing Economy 
and Consumer Protection Regulation: The Case for Policy Change

How 
the Internet, the Sharing Economy, and Reputational Feedback Mechanisms Solve the “Lemons 
Problem”,

see also infra

see, e.g.
Anomalies: Ultimatums, Dictators and Manners
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See infra
See generally

, see
737 Max Scandal Cuts Boeing’s Once Rock-Solid Image

See
generally
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Scandal One: United Airlines 

New York Times
Chicago 

Tribune

See United Airlines Passenger Is Dragged From an 
Overbooked Flight

Id.
See

Video Shows United Airlines’ Passenger Dragged Off Plane

See New Yorker Cover Depicts Trump, Sessions Dragging Comey Off a 
Plane

See ‘SNL’ Rips United and Pepsi in the Same Sketch

See

United Grapples With PR Crisis Over Videos of 
Man Being Dragged Off Plane, 

supra
See Poll: People Won’t Fly United If Another Airline Has an Identical 

Flight

Bad Reputation: 
America’s Top 20 Most-Hated Companies

See United’s Apologies: A Timeline, 
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New York Times

See United Airlines Profit Rises Despite Boycott Threats Over 
Passenger Treatment

See

See
See Organizations Behaving Badly: When Are 

Discreditable Actions Likely to Damage Organizational Reputation?

See United Breaks Guitars

Id.
United Breaks Guitars Lyrics



 Six Scandals

Scandal Two: Wells Fargo 

Los Angeles Times

See United Loses Luggage of ‘United Breaks Guitars’ Guy

See id.
See The World’s Most Respected Companies In 2015: Which Chinese 

Companies Made The List?

See

see generally
Free-Market Failure: The Wells Fargo Arbitration Clause Example, .

Free-Market
see Wells Fargo 

Is Trying to Fix Its Rogue Account Scandal, One Grueling Case at a Time

See Wells Fargo’s Pressure-Cooker Sales Culture Comes at a Cost

see also Wells Fargo Fires Workers Accused of Cheating on 
Sales Goals

See

see
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See

See An Examination of Wells Fargo’s Unauthorized Accounts and the Regulatory 
Response: 
Holding Wall Street Accountable: Investigating Wells Fargo’s Opening of Unauthorized Customer 
Accounts:

See Elizabeth Warren Accuses Wells 
Fargo Chief of ‘Gutless Leadership,’

See Wells Fargo Chief 
Abruptly Steps Down

See Wells Fargo’s Reputation is Tanking, Survey Finds

Id.

See, e.g. FINRA Orders Wells Fargo 
Broker-Dealers to Pay $3.4 Million in Restitution and Reminds Firms of Sales Practice 
Obligations for Volatility-Linked Products

See Justice Department Reaches $4 Million Settlement with Wells 
Fargo Dealer Services for Illegally Repossessing Servicemembers’ Cars

Here’s Another Way Wells Fargo Took Advantage Of Customers

Lawsuit Accuses Wells Fargo of Making Improper Changes to 
Mortgages, 
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New York Times

See

See

See Wells Fargo Accidentally Foreclosed on More Homes—What You Should Do in a 
Similar Situation

Wells Fargo was Hit with More Scandal. But Does Anyone Care?

See

See

See

Wells Fargo Should Be More Generous With Federal Workers, 

E.g Why Wells Fargo Might Not Survive Its Fake Accounts 
Scandal

., supra
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See, e.g.

.
Id.

E.g.

E.g.

See
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E.g.

See, e.g.
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Why Did Consumers Continue Patronizing United and Wells? 

See 18% of Wells Fargo Branches Lost Deposits, FDIC Data Shows

See Invisible Hand

See supra
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See United Airlines CEO Issues Second Apology, ‘I Promise You We Will Do 
Better

See Wells Fargo’s Transformation

Preferences for Processes: The Process/Product Distinction and the 
Regulation of Consumer Choice

See generally Consumer Boycotts in the United States 1970-1980: 
Contemporary Events in Historical Perspective
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Id
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See

See On the Sources of Consumer Boycotts Ineffectiveness
Preferences for Processes: The Process/Product 

Distinction and the Regulation of Consumer Choice
Cf Theory of the Nudnik: The Future of Consumer 

Activism and What We Can Do to Stop It
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See Present Bias: Lessons Learned and To Be 
Learned

Doing It Now or Later
See

Tort Reform Through the Back Door: A Critique of Law and Apologies

See supra
See Attitudes vs. Actions,

See generally
Attitudes vs. Actions Versus Attitudes vs. Attitudes PUBLIC OPINION QUARTERLY 
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See How Prevalent is the Negativity Effect in Consumer 
Environments?

See generally The Case for Motivated Reasoning

See generally The Jew of Malta

infra

See WaMu Is Seized, Sold Off to J.P. Morgan, 
In Largest Failure in U.S. Banking History

See
Quarterly Report (Form 10-Q)
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See
supra

See e.g.
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Scandal Three: Target 

See

See

For Target, the Breach 
Numbers Grow

See, e.g.  supra
See The Target Data Breach Is Becoming A Nightmare

See DID THE TARGET BREACH 
CHANGE CONSUMER ASSESSMENTS OF PAYMENT CARD SECURITY?

See

Target agrees to pay $10 mln to settle lawsuit from data 
breach,

See

supra
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Id.
Id. 

id.

e.g.

See

. See Data Breaches

see also End-of-Year Data Breach Report
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Scandal Four: Robo-signing and JPMorgan Chase 

See supra

Cf. supra
See

See

See also Free-Market supra
See supra
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See 2014 Foreclosure Filings Hit Lowest Level Since 2006, RealtyTrac Says

See Banks, Break-Ins, and Bad Actors in Mortgage Foreclosure

See

see also 

see also 

See also Bank of America Delays Foreclosures 
in 23 States

see also 
JPMorgan Suspending Foreclosures, 

See

An Officer 
of Too Many Banks

See
, U.S. 

Probes Foreclosure-Data Provider
see also Enough is Enough! Docx 

Assignment of Mortgage – Bogus Assignee for Intervening Asmts All over the Public Records!
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See Who Holds the Title?

See Foreclosure? Not So Fast

See In a Sign of Foreclosure Flaws, Suits Claim Break-Ins by Banks

See Cooper: BofA Foreclosed on Homeowner who Paid Cash

See supra
See supra 
See Connecticut Halts all Foreclosures for all Banks

See

See, e.g.  supra see generally

See

See The Next Housing Shock

See Foreclosure Crisis: 23 States Halt Foreclosure 
as Officials Review Bank Practices
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See Foreclosure Crisis, 
.

See About the Settlement

see generally The 2012 Mortgage Settlement with Large Banks

See supra
See supra

see supra

See

See
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Scandal Five: General Motors 

New York Times

See

See also No Accident: Inside GM’s Deadly Ignition Switch 
Scandal

See

 GM Officials Ignored Alert on Car Stalling

See supra
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Cleveland Plain-Dealer Plain-Dealer

Making a Case for Ignitions that Don’t Need Keys

Id See also The All-New Chevrolet Cobalt Has Many Virtues and Many 
Faults

See Salamis, Key Rings and GM’s Ongoing Sense of Humor

See supra
Id. 
Id.
See The 57-cent Part at the Center of GM’s Recall Crisis

See
Id. 
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Id. 

Id.
See supra
See supra

GM Recalls 778,000 Cars for Faulty Ignition

See supra See also General 
Motors Recalls Another 2.7 Million Vehicles

See GM to Recall 8.45 Million More Vehicles in North America

See GM to Implement Compensation Program for Ignition Switch Recall, 

GM Compensation Fund Completes Review with 124 Deaths

See supra 
See GM Reaches Agreement with U.S. Attorney’s Office, 

See U.S. Attorney of the Southern District of New York Announces 
Criminal Charges Against General Motors and Deferred Prosecution Agreement with $900 Million 
Forfeiture

Id.
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Id.
General Motors Settles Ignition-Switch Cases

See GM Profit Falls 82%, Hurt by Recalls, But Results Not as Bad as 
Feared

see 
also Why GM’s Recalls Aren’t Denting Sales

Big Sales Jump Signals GM 
is Driving Away from Recall Crisis

See supra

See Sales Spring Ahead for Car Makers
supra supra

See GM Recall Spurs Discount
Id

See, e.g.
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Scandal Six: Volkswagen 

See

See Green Police Audi Ad Super Bowl 2010

See

See Why You Should Be Unsettled by the Biggest Automotive Settlement 
in History

See, e.g. Why VW’s Betrayal with Diesel Engines is Different

See How A Little Lab In West Virginia Caught Volkswagen’s Big Cheat

See

Inside VW’s Campaign of Trickery
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Id.
Id
Id
Id
Id
See

Volkswagen Says 11 Million Cars Worldwide Are Affected in Diesel 
Deception

Volkswagen Boss Apologises to America for Cheating Diesel Emissions Test,

‘We Didn’t Lie,’ Volkswagen CEO Says Of Emissions Scandal

.  See id
See U.S. Sues Volkswagen in Diesel Emissions 

Scandal, 

See VW Refuses to Give American States Documents in 
Emissions Inquiries, ,
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Id.

See

See Identity Harm
U.S. Judge Approves $14.7 Billion Settlement in VW Diesel Scandal

Id see
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VW Discounts Almost Double U.S. Average After Cheating Scandal

See Volkswagen Sales in U.S. Rebound After Diesel Scandal, 

Id.
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GM and Volkswagen Compared 

See supra
See The Biggest Auto-Scandal Settlement in U.S. 

History was Just Approved. VW Buybacks Start Soon

See Identity Harm
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significantly

See Free-Market supra

See

SEE
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see
see also

supra 
Annual Report supra

See

Id.

See supra
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See

Id.
Id.
Id.
See Wells Fargo Says Its Culture Has Changed. Some 

Employees Disagree.
see also How Wells 

Fargo’s Regulators and Employees Drove Out its CEO

See

See supra
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See United Airlines Reaches Settlement With 
Passenger Who Was Dragged Off Plane

See , Singer Gets His Revenge on United Airlines and Soars to Fame

See

See generally
Wells Fargo Killing Sham Account Suits by Using Arbitration

See Wells Fargo Ups Sham-Account Settlement to $142 Million, 
Making More Customers Eligible

See generally Free-Market

See
Kenneth Feinberg has handled settlements with 9/11 victims and the BP oil disaster. The United 
Methodist Church split is his latest high-profile project
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Los Angeles Times

Times

See

See supra
See

See
Security Breach Notification Laws

See supra
See supra

See,
e.g. In General Motors Recalls, Inaction and Trail of Fatal Crashes

See supra
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 New York Times

requires

See supra
See supra

consumers see supra

See Security Breach Notification Laws

See supra
See supra
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See Reputation Failure: The Limits of Market Discipline in Consumer 
Markets See also

Product Liability Versus Reputation

11 Yelp Statistics For 
2020 You Need to Know As a Business Owner 

See Why Ratings and Reviews Suck and How to Save Them

see generally
The Corporation as Courthouse

See , Fake Reviews and Inflated Ratings Are Still a Problem for Amazon

See supra
Id
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Id
See The Fateful First Consumer Review

Reviews without a Purchase: Low Ratings, 
Loyal Customers, and Deception

Cf. Standard Form 
Contracts: Empirical Studies, Normative Implications, and the Fragmentation of Legal Scholarship
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On the nature of the reputational penalty for corporate crime: 
Evidence

See supra

, see generally

See generally
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Market Share as Percentage of Vehicles Sold in US 
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