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Dan Priel*

The possibility of naturalistic jurisprudence
Legal positivism and natural law theory revisited

Contemporary legal philosophy is predominantly anti-naturalistic. This is true of natu-
ral law theory, but also, more surprisingly, of legal positivism. Several prominent legal
philosophers have in fact argued that the kind of questions that legal philosophers are
interested in cannot be naturalized, such that a naturalistic legal philosophy is something
of a contradiction in terms. Against the dominant view I argue that there are arguable
naturalistic versions of both legal positivism and natural law. Much of the essay is dedi-
cated to showing that such views are possible: I identify naturalistic versions of a “natural
law” view, a “positivist” view, as well as a “semi positivist” view, all of which are variants
of the familiar (anti-naturalistic) views defended under these labels. I also offer a tenta-
tive argument in support of a naturalistic positivist view, one that has more in common
with the views of Thomas Hobbes and Jeremy Bentham than with the anti-naturalistic
positivist views popular these days.

Keywords: legal positivism, natural law, naturalism, naturalistic jurisprudence, moral
psychology

1 INTRODUCTION

Legal positivism and natural law remain much-used tools in the le-
gal scholar’s toolbox. Among other things, they stand for competing ways of
thinking about legal reasoning, about the foundations of political authority,
and about the existence of necessary connections between law and morali-
ty. However, when contemporary legal philosophers, or more precisely when
analytic legal philosophers from the English-speaking world, look at the di-
stinction these days, they consider this unregimented use of the terms a big
mess. To understand legal positivism, they say, we must identify a “distinctive
proposition” (Gardner 2012: 19). Following an intellectual path that cannot be
retraced here (but is discussed in Priel 2015) legal philosophers seem to have
settled on a very narrow understanding of the distinction between legal positi-
vism and natural law, one primarily concerned with competing views about the
conditions of legal validity. So understood, however, it turned out to be a dis-
tinction without a difference, since many natural lawyers do not disagree with
legal positivists on the question of legal validity. This essay seeks to show one
(out of several) possible understandings of the relationship between legal posi-
tivism and natural law that has the virtue of being both better in tune with the
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history of the field and also has the potential to inject new life to a debate has
gone stale. It does that not by tinkering at the edges of existing definitions but
by suggesting a new way of thinking about this distinction, one that reinterprets
the two positions as naturalistic theses. On the basis of this discussion I will
then sketch in a very perfunctory way the approach I believe is the right one for
explaining the normativity of law. More than a full-blown argument some of the
positions I advance here are a promissory note for a view on the foundations of
law’s authority that requires more than space here allows. Before getting there,
I will need to make the case for such an approach, one that in the context of
contemporary debates is not obvious.

2 TWO SORTS OF JURISPRUDENTIAL
ANTI-NATURALISM

In one sense the question whether the study of law should be “naturalized”
may seem odd, for the right question should be the opposite one, namely why
it should not. “When we study law we are not studying a mystery but a well
known profession,” Holmes (1897: 457) famously said. On this view, law is ulti-
mately humans doing things in the world; and humans, including their actions
and attitudes, are all part of nature. So to say that an account of law should be
“naturalistic” should not sound too controversial; one would think it would be
almost universally embraced. A naturalistic theory of law should not be more
controversial than a naturalistic theory of football.

Nevertheless, in contemporary jurisprudence naturalism remains a mino-
rity view. In part, this may be because “naturalism” has been used to refer to
many different things (Flanagan 2006), which I will not attempt to survey. For
the most part, however, the cool reception for naturalism is not the product of
a careful examination of various naturalistic ideas. Instead, we are often presen-
ted with a flat denial of the very possibility of the idea: “For the understanding
of [the normative aspect of law] the methodology of the empirical sciences is
useless” (Hart 1983: 13). Though highly compressed, these words contain the
key to the perceived problem with any attempt at a naturalistic jurisprudence.
Law is not just humans with certain attitudes acting in certain ways; it is also a
normative practice, one that tells people what they ought to do. And no natura-
listic account can provide a satisfactory explanation of normativity.

Closer examination shows we can distinguish between two different reasons
for rejecting naturalism in jurisprudence. One view, which I will call “weak
jurisprudential anti-naturalism” (or just “weak anti-naturalism”) sees the task
of jurisprudence as one of explaining an existing human practice, but denies
that all aspects of this practice are amenable to a naturalistic explanation. This
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view can be distinguished from a stronger anti-naturalistic stance according to
which legal philosophy is not concerned with explaining a human practice, but
engaged in a completely non-empirical (“conceptual”) inquiry into the nature
of law (Priel unpublished a).

This distinction can be presented somewhat more formally if we consider
the following two propositions:

(i) An account of (the nature of) law is an account of an existing human
practice.

(ii) There can be a naturalistic account of all aspects of (the nature of) law.

A jurisprudential naturalist accepts both (i) and (ii). A weak jurisprudential
anti-naturalist accepts (i) but rejects (ii). A strong jurisprudential anti-natura-
list rejects both. As I will attempt now to show, this distinction helps clarifying
the existing jurisprudential terrain. Hart, I will argue, was a weak anti-natura-
list; by contrast, some of those who claim to adopt his approach to jurispruden-
ce in fact embrace the stronger anti-naturalistic stance.

To say that Hart was an anti-naturalist may not be obvious. He was, after all,
working within the tradition of English empiricism, and more specifically revi-
ving a theory of law that he claimed had its origins in the thought of the arch-
-naturalist Jeremy Bentham (Hart 1982: 28). And he expressed obvious distaste
for theories that relied on what he called “obscure metaphysics” (Hart 2012:
188). Naturalism, one might say, should have come naturally to him. It is thus
no surprise that some commentators consider Hart a naturalist (Leiter 2009:
198; 2014: 952).

Nevertheless, I wish to challenge this view. Hart’s methodology was, as he
explicitly acknowledged, hermeneutic (in plainer English, “interpretivist”) in
nature. And as he quite explicitly stated, he saw this approach as anti-natura-
listic. As he put it, for understanding normative practices, “what is needed is a
‘hermeneutic’ method which involves portraying rule-governed behaviour as
it appears to its participants” (Hart 1983: 13). He thought that the methods of
science cannot deal with such issues, which is why, as already quoted, he sta-
ted unequivocally that the methods of “the empirical sciences” are “useless” for
explaining law’s normativity. This, of course, was not a marginal point for Hart.
He alludes here to the idea of “the internal point of view;” which he saw the
key to resolving the most fundamental questions of jurisprudence (Hart 1983:
13-14; Hart 2012: vi, 88).

Hart’s overall picture is thus rather ambivalent toward naturalism (Priel
2013: 302-04). The distinction between weak and strong versions of anti-na-
turalism can help explain this ambivalence. Hart wanted to explain law as a
human practice. An explanation of the “concept” of law was an explanation in
terms of human attitudes, and it is in this sense that he thought that his account
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was a form of sociology (Hart 2012: vi). At the same time he argues against a
psychological reading of his views (Hart 2012: 88, 139-40) and insisted that it
was impossible to explain the normativity of law from an “external” perspective.
Hart believed that such a perspective “may very nearly reproduce the way in
which the rules function in the lives of certain members of [a] group,” those
who treat legal rules as potential threats, but it “cannot reproduce...the way
in which the rules function as rules in the lives of those who normally are the
majority of society” (Hart 2012: 90). For them legal rules are not merely pre-
dictions of likely outcomes, but a reason for action. And reasons, Hart thought,
could not be explained by the methods of science.

Though he does not spell out the argument, it seems that his thinking goes
like this: There is a categorical distinction between reasons and causes, and be-
tween the two kinds of explanation of human action that they are based on.
This in itself, however, does not explain why a reason-based explanation can-
not be “external” Hart added to this distinction the further point that the “re-
flective critical attitude” (Hart 2012: 57) of those who accept a practice as a
rule is something that an external perspective cannot explain. Crucially, Hart
did not think this was just a temporary problem, reflecting the limitations of
psychological science of his day. He thought that this limit was fundamental, as
it reflected a logical distinction between causal explanation and reason-based
explanation. At one point in The Concept of Law Hart briefly considered causal
explanations that sought to identify a link “being fed and nurtured in certain
ways” and the establishment of a certain moral code (Hart 2012: 193). Though
not without value, Hart insisted that such explanations were of limited signifi-
cance for his inquiry: “Connections of this sort between natural conditions and
systems of rules are not mediated by reasons; for they do not relate the existence
of certain rules to the conscious aims or purposes of those whose rules they are”
(Hart 2012: 194, emphasis in original). Explanations of this kind are “for socio-
logy or psychology /.../ to establish by the methods of generalization and theo-
ry[.] Such connections therefore are of a different kind from those which relate
the content of certain legal and moral rules to” facts like human vulnerability
and the approximate equality of humans (Hart 2012: 194, emphases added; also
Hart 2012: 291). Such views that draw a sharp divide between two kinds of
explanation of human behavior, one naturalistic (causal) and the other anti-na-
turalistic (reason-based), were popular around the time Hart was writing these
words, especially at Oxford (Priel 2011a: 79-81).

What is the scope of this view? It is sometimes said that “law is a rather
unique normative system /.../ in that the norms of law are typically products
of human creation” (Marmor 2011: 2; also Ehrenberg 2016: 4), which would
suggest that this problem is rather unique to law. But the claim is mistaken. Our
lives are saturated with norms and normative systems that are humanly created:
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There is the vast world of social norms and customs; games are normative; and
above all, language is a normative system if there is one (it is wrong to call a
tree a “bear;” it is wrong to say “I is going”). Yet all these are the products of hu-
man creation. It is actually the non-humanly created normative systems (if such
exist) that are “unique.” Hart shared this view. He did not think the limitations
of the methods of empirical science were limited to law; he clearly believed it
was true for all “rule-governed behaviour” (Hart 1983: 13; Hart 1982: 149-50).1

It seems that in addition to the distinction between causes and reasons (but
possibly related to it) Hart was also impressed by the way norms “appear” from
a first-personal perspective, in a manner that cannot be captured by any third-
-person (“external”) explanation. Hart can be seen as accepting Dennett’s claim
that “[t]here is no such thing as first-person science” (Dennett 2001: 230), but
drawing from it the opposite conclusion to Dennett’s. Dennett’s conclusion was
that in order to give a scientific explanation of the first-person perspective, we
must be able to translate it into third-person language (as Dennett put it: “if you
want to have a science of consciousness, it will have to be a third-person scien-
ce”). Hart, like other followers of hermeneutic explanations of human action,
seems to have thought that because there is no third-person perspective on nor-
mativity that will fully explain it, science is “useless” as a means of explaining
normativity. The kind of argument I suggest Hart is groping for has become far
more familiar in the philosophy of mind, but one finds is also in contexts closer
to the one Hart was interested in (Baker 1998, 2011; Kim 2010: chs. 5-6).

I think this is the straightforward reading of Hart’s position. His words
written in 1983 cannot be said to be a careless remark later repudiated. On the
contrary, they are part of a retrospective reflection and an attempt by Hart to
identify the central themes in his work and its intellectual commitments. By
then, he no longer had the excuse he may have had in the late 1950s that the
cognitive revolution was still in its inception. Hart’s remarks fit his lifelong in-
debtedness to what he called “linguistic philosophy,” which was conceived by
its practitioners (especially at Oxford) in opposition to naturalism, especially of
the Quinean kind.

Against all this Leiter has suggested that hermeneutic explanations can be
naturalized (2007: 173-75). If true, this can be seen as a way of salvaging Hart’s
naturalistic credentials, but whether or not this is a viable position, it is evident

1 One might try to distinguish between the normativity of law and the normativity of other
social practices and argue that while the latter can be explained naturalistically, the former
cannot. This, however, would not be a good idea for a legal positivist. It seems to me that the
only way of reaching such a conclusion requires holding, first, that the normativity of morality
(unlike the normativity of other human practices) cannot be explained naturalistically; and
second, that the explanation of law’s normativity (unlike the normativity of other human
practices) cannot be detached from an explanation of the normativity of morality. Such a view
sounds very much like natural law theory.
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that Hart himself resisted it. He saw this as the fundamental error committed by
those who have thought they could give an “exhaustive” account of terms like
right and duty in naturalistic terms (Hart 1955: 248). At most, Hart could be in-
terpreted as an advocate of the view sometimes called “liberal naturalism”” This
view shares with stricter forms of naturalism the notion that an account of nor-
mativity is “nonsupernatural,” but at the same time insists that “normative items
do not fall under laws of nature” and, more positively, that the “space of reasons
and values” is something that sciences cannot explain. Instead, this view sugge-
sts that these aspects of human life are the product of “maturation, learning a
language, and enculturation” (Macarthur 2010: 127-28). Anyone familiar with
Hart’s work will easily recognize it in these words. Whether we call this view
“liberal naturalism,” “second-nature naturalism” or “weak anti-naturalism” is a
pointless verbal dispute, but it is quite clear that the view is one that is at odds
with the kind of naturalism that Leiter wants to see more of in legal philosophy,
one that is avowedly continuous with the natural sciences.

It is true, and worth noting, that in much contemporary legal philosophy the
rejection of naturalism goes further and its proponents adopt an even stron-
ger anti-naturalist stance.2 But even though I readily acknowledge that Hart’s
anti-naturalistic tendencies are weaker than those of some of his present-day
followers, the dominance of anti-naturalism in contemporary legal philosophy
(which Leiter recognizes and laments) owes much to Hart, and not just to deve-
lopments that came after him. Given Hart’s extraordinary influence on contem-
porary legal philosophy;, it is hard to see how this could not be the case.

The difference between Hart’s anti-naturalism and its stronger counterpart
can be seen when comparing his ideas to those of Joseph Raz, who attributed
Hart’s “failure” to his “naturalism and adherence to empiricist epistemology”
(Raz 2009a: 52). The difference between the two versions of anti-naturalism can
be put as follows: For weak anti-naturalists like Hart an account of law is at
bottom a sociological one; what counts as law is fixed by what people think is
the case,? but the proper method for sociology is fundamentally different from
those used by natural scientists. The weak anti-naturalist position is thus a ge-
neral methodological thesis that is part of the philosophy of social explanation.
The strong anti-naturalist view rejects the sociological understanding of legal
philosophy. This is the contemporary legacy of Kelsen’s deeply anti-naturalistic,
anti-sociological understanding of legal philosophy. For strong anti-naturalistic
legal philosophers the inquiry into the nature of law is an a priori inquiry with

2 In Priel (unpublished a) I draw the distinction between internalists and externalists, which is
different but often corresponds to the distinction drawn here between weak and strong anti-
-naturalists.

3 Itis not just that Hart called his book an essay of “descriptive sociology” (Hart 2012: vi); Hart
also stated that the rule of recognition, perhaps his central idea and what determines what
belongs to a legal system is an “empirical, though complex, question of fact” (Hart 2012: 292).
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no sociological components: it “largely run[s] in parallel” or even has some
“priority” to sociological inquiry (Green 2012: xlvi, xlvii; also Gardner 2012:
277, 297; Raz 2009b: 43-44, 104-05). This view implies that while sociologists
may make use of this philosophical account (as it provides the proper limits of
their subject-matter), philosophers have little or no need for sociology.4

It is perhaps a mark of the strength of the anti-naturalistic sentiment that
pervades contemporary legal philosophy that much of the debate within legal
philosophy today is not between naturalists and anti-naturalists, but between
weak (broadly Hartian) anti-naturalists and strong (broadly Kelsenian-Razian)
anti-naturalists. These two anti-naturalistic views are indeed quite different and
call for very different responses. I have argued at length elsewhere (Priel un-
published a) that the pre-sociological conception of philosophy is indefensible,
whereas the sociological conception is a viable enterprise, but is conducted with
the wrong methods. Whether I am right or wrong in my critique of the pre-
-sociological, strong anti-naturalist view, I will say nothing further here about
it. Instead, I will assume legal philosophy is correctly conceived as part of the
philosophy of social explanation, as an attempt to explain the practice humans
call “law;” and will address the prospects of a naturalistic account of it. Within
that enterprise, this essay addresses the prospects of a naturalistic account of the
normativity of law. What's more, I attempt to re-present the familiar debate be-
tween legal positivism and natural law as pertaining to the problem of the nor-
mativity of law. I do so in three ways: first as a debate conducted entirely on the
basis of anti-naturalistic assumptions; then, as a debate in which one view (legal
positivism) is reconceived as a naturalistic approach; and finally—my main pro-
posal in this essay—as a way of understanding both camps in naturalistic terms.

3 ANTI-NATURALISTIC LEGAL PHILOSOPHY

The great influence of Hart and Kelsen (via Raz) on contemporary
(Anglophone) legal philosophy explains the dominance of an anti-naturalistic
stance within legal philosophy (Priel 2012: 296-307, collects the evidence).
This is particularly evident in the significance attached to explaining law from
the “internal point of view;” which for Hart and many who follow his appro-

4 As mentioned in the text, this view owes much more to Kelsen than to Hart, as Kelsen’s so-
-called “pure theory of law” was meant to be devoid of any sociological component. As part of
the trend toward strong anti-naturalism in contemporary legal philosophy, there is a marked
tendency in some recent interpretations of Hart to “Kelsenify” him. Green (2012: xlv-xlvi)
and Gardner (2012: 277), both strong anti-naturalists, interpret Hart as accepting this view
as well. Regardless of the merits of this view, I argue elsewhere (using a somewhat different
terminology) that this is an implausible reading of Hart’s work (Priel unpublished a: 31-35).
It eliminates from Hart’s work precisely those aspects that he saw as the main grounds for
distinguishing his work from Kelsen’s. See also note 3.
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ach, indicates a clear commitment to a rejection of methodological naturalism.
Though many contemporary legal philosophers purport to dismiss Dworkin’s
interpretivism, Stephen Perry (1995: 101) was right to say that the seeds of
Dworkin’s interpretivism were sown by Hart; and it is fair to say that much of
contemporary jurisprudence (and by this I mean many who are unreservedly
critical of Dworkin) is in essence a variant of Dworkin’s interpretivism (Priel
unpublished b). And Dworkin’s interpretivism is an unabashedly anti-naturalist
position.

That this is the case can clearly be seen in Andrei Marmor’s (2011: 33-34)
remark, that

[n]aturalizing jurisprudence...works fine as long as it is not really jurisprudence—un-
derstood as the philosophical question about the nature of law—that one attempts to
reduce to a natural science. The philosophical question about the nature of law is one
about a scheme of interpretation; it is a question about the collective meaning and
self-understandings of a complex social reality.

For our purposes, the most notable aspect about this claim is that it is a
general statement about legal theory, not a view derived from a particular sub-
stantive view; and since Marmor is a legal positivist, it is plain that he thinks
this statement is true of legal positivism just as much as it is to natural law theo-
ry. In other words, on this view the debate between legal positivism and natural
law is conducted on anti-naturalist premises that both sides share:

Naturalism: -

Anti-naturalism: ~ Legal positivism  Natural law theory
Figure 1: Legal positivism and natural law in most contemporary scholarship

So understood the debate over naturalism seems orthogonal to the debate
between legal positivism and natural law. However, I believe this conclusion de-
rives from a very narrow understanding of the debate between these two views.
The most familiar way, at least until recently, to explain the divide between legal
positivism and natural law theory was in terms of conditions of validity. I do
not think this is the most helpful way of explaining the difference, not least be-
cause understood in this way it is difficult to see a real difference between legal
positivism and natural law theory (e.g., Perry 2009; cf. Gardner 2012).

A more interesting way of understanding the debate is between two com-
peting accounts of the normativity of law, for it is on this question that we can
identify a real difference between the two views. And it is here that we can un-
derstand the sense in which (some) legal positivists deny, and natural lawyers
insist on, a connection between law and morality. The legal-positivist view se-
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eks to explain what it means for the practice of law to make a demand that
something be done (or not done) in a particular way. For these legal positivists
the analogy between law and games has proven attractive, because just like law,
games make certain ways of acting “in some sense non-optional or obligatory”
(Hart 2012: 82) without any apparent need to invoke morality as part of the
explanation. (Games still differ from law in one crucial respect, which arguably
undermines the analogy. People choose to play games; people do not typically
choose to be subject to law. I say more on this below.) The natural lawyer, howe-
ver, asks what it is for an individual to be actually required to do or refrain from
doing something because the law says so (Finnis 2003), and here it seems more
difficult to offer a compelling account without invoking morality.

It is still unclear whether this way of understanding the debate between legal
positivism and natural law also reveals a difference between the two, althou-
gh for different reasons than before. When the dividing line is seen in terms
of conditions of validity, legal positivism and natural law seem to be in verbal
rather than substantive disagreement. In the context of debates over normativi-
ty understood in the way just identified, the disagreement is apparent because
the two supposedly contrasting views are concerned with different questions.
More for our purposes, this debate in no way addresses the challenge of giving
a naturalistic account of the normativity of law. The reason is not because the
“location” of the challenge to such an account does not touch on the question of
the connection between law and morality; rather, it is because, as we have seen,
it focuses on the question of whether the explanation of any normative domain
can be naturalized. On this question, the prevailing view in contemporary juri-
sprudence, one that crosses the natural law-legal positivism divide, is that the
answer is no. It is on this front that a naturalistic approach to the explanation of
human action challenges contemporary legal philosophy.

4 ENTER JURISPRUDENTIAL NATURALISM

When Brian Leiter (2007) urged legal philosophers to naturalize jurispru-
dence he presented it as a general methodological argument. He argued that
legal philosophers were a throwback to the anti-naturalistic approach of 1950s
and 1960s Oxford, and their continued adherence to conceptual analysis was a
remnant of a bygone philosophical era. Leiter also drew an explicit link betwe-
en sociological positivism (a close relative of naturalism) and legal positivism
(Coleman & Leiter 1996: 241).5

5 Many legal positivists (most of whom are, as mentioned, anti-naturalists) strenuously denied
any such connection (see sources cited in Priel 2013: 275 note 13).
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As mentioned, Leiter presented Hart as a naturalist, but my discussion in the
previous section should explain why I think Leiter is better read as an attempt
to turn legal philosophy towards naturalism and interpret existing debates in
its light (cf. Leiter 2007: 134-35, 161, 189). By then recasting legal positivism
as a naturalistic view Leiter was able to redraw the jurisprudential map in the
following way:

Naturalism: Legal positivism

Anti-naturalism:  Natural law theory

Figure 2: Leiter’s recharacterization of legal positivism and natural law

Understood in this way, I believe Leiter’s view has certain important impli-
cations that are worth spelling out. First, this view offered a (seemingly) clear
divide between legal positivism and natural law. Against the difficulty of many
contemporary legal theorists to find any real difference between legal positivi-
sm and natural law, Leiter’s position provided us with a way of seeing the two
views as premised on a fundamental difference. Another significant implication
of characterizing the debate in this way is that it ties jurisprudential debates
to broader philosophical debates. Leiter (2007: 2) described, correctly in my
view, the world of analytic jurisprudence as “small [and] hermetic,” suggesting
that debates inside of it are often conducted in complete isolation from, or even
apparent ignorance of, discussions in other branches of philosophy. By tying
the legal positivism-natural law debate to the debates over naturalism in other
areas of philosophy, Leiter provided a way of opening up a stale and moribund
discipline to new ideas, to draw links between debates within jurisprudence
and debates in, among others, ethics, epistemology, the philosophy of mind, the
philosophy of social science.

Perhaps most importantly, this way of characterizing Leiter’s view, can be
used as part of an argument in favor of legal positivism. When the difference
between legal positivism and natural law is presented as an application of the
broader debate between naturalism and anti-naturalism, the naturalist has an
almost ready-made argument for legal positivism, or (if it is any different) aga-
inst natural law theory. Cut to its core, the argument looks roughly like this:

(1) Legal positivism presupposes the truth of naturalism.
(2) Natural law presupposes the falsity of naturalism.6

6 There is risk of terminological confusion here. It is not uncommon, especially in literature
from three of four decades ago, to find natural law theory being called “naturalism”” In this
sense, of course, legal positivism is the anti-naturalistic thesis and it is a tautology that natural
law theory is naturalistic. To avoid this confusion, I do not use the term “naturalism” as a
short hand for natural law theory.
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(3) There are good (pragmatic) reasons to favor naturalism.

(4) (From (3)): There are good (pragmatic) reasons to disfavor theories that
presuppose the truth of anti-naturalism.

(5) (From (2) and (4)): There are good (pragmatic) reasons to reject natural
law.

(6) (From (5)): There are good (pragmatic) reasons to favor legal positivism.”

I have not been able to find this argument stated clearly in Leiter’s work, and
whatever flaws found in it should not be attributed to him. I think, however,
in spirit the argument is there, and can be fairly reconstructed from what he
writes. Regardless of authorship, what are the merits of this argument? When
the stakes between legal positivism and natural law are this high, i.e. when they
involve the question of the truth of naturalism, it is open for the natural lawyer
to question (3). Indeed, if the natural lawyer successfully challenges naturalism,
the opposite argument can be made against Leiter’s naturalistic legal positivism.
Now, while obviously the plausibility of naturalism is an issue that must be ad-
dressed at one point in discussing the merits of naturalistic jurisprudence, in an
important sense the real question in such a debate has little to do with jurispru-
dence. In the argument above, the debate between legal positivism and natural
law is merely a sideshow to the larger philosophical debate over naturalism.

If for no other reason that the truth of (3) has nothing to do with law per se,
I will not consider it here. Assuming (3) is true, is there a way out for the natural
law theorist? No doubt, if naturalism is true, this argument is effective against
some versions of natural law theory, but in the following section I will suggest
that we can reconstruct certain natural law views in naturalistic terms (that is
to say, we may reject (2)). For a jurisprudential naturalist, these are the most
interesting views to consider.

Before turning to this possibility, I wish to say a few words about presenting
the distinction between legal positivism and natural law theory as an instanti-
ation of a divide between naturalism and anti-naturalism. As mentioned, most
legal philosophers who call themselves legal positivists today understand it as a
claim to the effect that what counts as law (what is “legally valid”) in a particular
jurisdiction is fixed by what certain people think counts as law. This is a rather
weak claim but one that may still be controversial; it ceases to be so when it is
coupled with the idea that this test of legal validity is itself fixed by the attitudes
of the people in question. Unfortunately, this is what one sometimes finds legal
positivists to argue. Leiter (2015b: 1192) says he has “never met anyone who has
not fallen through the Dworkinian looking-glass who actually thinks it is an

7 (6) is not strictly speaking entailed by (5). (6) is true to the extent that we think that legal po-
sitivism and natural law exhaust the domain of possible (or plausible) general theories of law,
such that one of them must be true. Even if not true, the argument in the text clearly paves the
way in the direction of a certain version of legal positivism.
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open question whether ordinary lawyers describe the Nazis as having laws, just
bad ones”. Even if the statement on what “ordinary lawyers” think is true (and I
would not be surprised if the views of many ordinary lawyers in Germany are
different on this matter), it is an empirical statement. As such, it is not surpri-
sing that natural lawyers have no difficulty accepting it; but this is not because,
as Leiter thinks, legal positivism has proven victorious (Leiter 2007: 2, 163), but
because legal positivism understood in this way does not engage with the cla-
ims natural lawyers make. Legal positivism understood in this way is the claim
that what according to lawyers is valid law is what ordinary lawyers consider to
be law. This is uncontroversial. To challenge natural law theory it needs to be
shown that what according to lawyers is valid law is actually law. What ordinary
lawyers think about Nazi law has no bearing on the latter question.

If the latter question is not to be dismissed as a verbal dispute (i.e., what
natural lawyers mean by “law” is different from what legal positivists mean by
“law”), this question must be answered by turning to normative questions, and
specifically questions about political authority. So understood, there is an old
idea—far older than any Dworkinian looking-glass—that there may be things
that have the external appearance of law, but in fact are something else, specifi-
cally a form of robbery, the confusion of power with authority. On this view to
say that unjust law is always law is to focus on certain “structural” features whi-
le ignoring law’s essence. For legal positivism to pose a challenge to this view
it must be understood as a political (not conceptual) thesis about authority.
Indeed, the view that what counts as law is fixed by what certain people take to
be law follows, and is explained by, a “positivist” thesis about authority. In par-
ticular, such a thesis about authority can explain who are people to whose views
we should look to know what counts as law, and why it is their views and not the
views of others that matter. There are naturalistic and anti-naturalistic ways of
understanding this question, and I think these will be more illuminating ways
of understanding a debate between a naturalistic version of legal positivism and
an anti-naturalistic version of natural law theory.

This point leads to a second one, which is that Leiter’s interests and my own
are somewhat different. Leiter seems to accept the identification of what co-
unts as law as an important task for jurisprudence (Leiter 2007: 181, 189-90;
although in Leiter 2013 he is more skeptical about this project), although he
rejects the dominant conceptual approach to answering this question, favoring
a naturalistic answer instead. By contrast, Leiter (2007: 162-63, 170-72) seems
relatively uninterested in explaining the normativity of law, suggesting that le-
gal positivists (and Hart more specifically) do not try to offer an account of
law’s normativity. In this respect, Leiter’s position differs from my own. I see the
question “what is law?” as a sociological-historical question to be answered by
empirical methods: To answer the question “what is law?”—if by this question
we mean “what counts as law?”—is in principle no different from the question
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“what is football?”—if by this question we mean “what counts as football?” If
the latter two questions do not raise any problems for a naturalistic account, I
do not see why the former two should be any different.

Leiter’s relative uninterest in the question of the normativity of law might
be grounded in his belief that legal rules are not what guides the outcomes of
(appellate) legal decisions. (Leiter has written on normativity more generally
[2015] where his views are more congruent with what I say below.) If this is
true, then legal rules are normatively epiphenomenal, and what is needed is not
an account of law’s normativity, but an explanation for why legal norms look
like it has normative force and why this appearance is mistaken. This too seems
to me to be an empirical question that does not raise any particular problems
for a naturalistic account of law.

It is, of course, possible that judges do not decide cases by following legal
norms, but such a claim is highly contentious. As Leiter (2007: 190) himself
acknowledges, it may be true only of appellate courts, which leaves open the
possibility that law has normative force on trial judges as well as other people.
Moreover, the empirical studies on which it is based have been challenged by
other empirical studies that argue that some legal norms influence outcomes.
Perhaps most important in this context, it is notable that Leiter turns to politi-
cal science, not cognitive science, for empirical support. As such, these studies
do not point to any cognitive impediment to legal rule-following (limits that
presumably are true of all humans), but are confined to American courts, and
especially the United States Supreme Court.8 There are reasons for thinking that
that court, and perhaps American law more generally, are relative outliers com-
pared to other courts in other jurisdictions. If legal rules have normative force
(and not just the appearance of one), explaining it remains an open question.
And as questions of normativity are often seen as posing a serious challenge to
naturalistic views, it is worth laying out the different ways in which naturalistic
jurisprudence might respond to it. This is the task of the next section.

5 LEGAL POSITIVISM AND NATURAL LAW RECAST
IN NATURALISTIC TERMS

With previous positions laid out, it should be obvious where the argument
is going: placing both legal positivism and natural law on the naturalistic side

of the divide.

8 Even claims coming from cognitive science should be treated with caution. As was recently
argued by Henrich et al. (2010) many purportedly universal findings are of limited general
applicability because they are largely based on experiments with American college students
who may be very unrepresentative of global population.
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Naturalism: Legal positivism  Natural law theory
Anti-naturalism: -
Figure 3: My proposed recharacterization of legal positivism and natural law

At first sight, this suggestion may seem odd. As shown above legal positivi-
sm is today mostly held by anti-naturalists, but with legal positivism the histori-
cal links to naturalism are clear. Hobbes and Bentham, both considered seminal
legal positivists, were adamant about the continuity between the natural wor-
ld, human nature, and the social and political world. They explicitly sought to
explain the moral and political domain using the same methods used for expla-
ining the natural world. So placing legal positivism (or at least some version of
it) on the naturalistic side is not particularly difficult to stomach (although it
does suggest that contemporary legal positivism and its purported intellectual
ancestors are less similar than is commonly assumed: Priel 2015). Matters do
not look quite so simple on the natural law side of the ledger: the origins of na-
tural law theory lie in the misty days of ancient Greece and Rome, with an ima-
ge of a universe where god(s) not only set the laws that set the physical world in
motion, but also the laws for humans to abide by. To this day natural law theory
is closely associated with religious doctrine, and religion and naturalism are
not obvious bedfellows. No wonder, then, that when Kitcher (2012: 4) recently
wrote about the prospects of naturalistic ethics, he said it meant that “[t]here
are no spooks....[I]nvocations of the Forms, or of Natural Law, or of Processes
of Pure Practical Reason, or even of Moral Properties accessible to ordinary
human faculties all have to be shown to accord with standards of reliable inqui-
ry—or they have to go” Finally, even if we could offer naturalistic versions of
both legal positivism and natural law theory, why should we? One advantage of
the strategy pursued in the previous section was that it affirmed the clear divide
between legal positivism and natural law. Putting legal positivism and natural
law theory in the same metaphysical basket risks blurring the distinction bet-
ween them once again.

These potential problems point to the two conditions that a naturalistic na-
tural law account will have to meet. It will have to be based on “standards of
reliable inquiry,” and it will have to result in a view that is distinctively and im-
portantly different from legal positivism. The rest of this section is an attempt
to show that we can have a meaningful distinction between legal positivism
and natural law theory in which both are understood in naturalistic terms. As
it turns out, we end up with not two, but three distinct positions. In addition to
the two familiar players, I introduce a newcomer (of sorts), which I dub “semi
positivism.” Roughly speaking, the first sees morality as the product of biolo-
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gical evolutionary processes, which it then tries to build into an account of the
normativity of law; the second sees moral norms as a product of social evoluti-
onary processes; the third does away with connections to morality as the basis
for the normativity of law, and sees it as the product of human effort.

5.1 Naturalistic natural law

It has long been recognized that some writers in the natural law tradition
have sought to derive moral principles from (purported) facts about human
nature. The further step is to ground the foundation of law in similar notions.
Adopting this underlying idea, a naturalistic version of natural law will try to
explain human nature, including the moral norms that humans accept, as evo-
lutionary adaptations. Both theoretical arguments and empirical evidence have
been presented in support of these ideas. First, theoretical models have shown
how certain moral norms can prove adaptive and stable (popular presentations
are legion, e.g., Ridley 1998). Second, animal studies have shown that they too
behave in ways suggesting a rudimentary set of moral norms (e.g., De Waal
1996; Peterson 2011). Anyone who accepts that humans are products of the
same evolutionary processes that are responsible for behavioral traits found in
another animals will have a hard time explaining why animal morality (to the
extent that it exists) is the product of evolution while similar moral traits in
humans have no evolutionary basis whatsoever. Third, developmental psycho-
logists have argued that certain behavioral traits that seem to conform to adults’
moral attitudes are found in babies that are only a few months old, suggesting
these attitudes are innate (Bloom 2013). Finally, despite considerable variation
in moral views, psychologists have argued for the existence of certain universal
moral norms found across cultures (Haidt 2007). It goes without saying that the
conclusions drawn from these studies remain highly controversial; but taken
together these considerations have been used to construct, or begin construc-
ting, naturalistic accounts of morality.

One strand within these views could be seen as a naturalistic version of na-
tural law ideas. Mikhail (2012: xv, 6-8, 314-16) has shown parallels between
his naturalistic approach to the foundations of law and morality and older thin-
king on these domains. Mikhail argues that underlying the perceived diversity
of moral attitudes and discourse, there is a universal moral grammar. The rela-
tionship between the two is understood in roughly the same as the relationship
between linguistic diversity and the universal (linguistic) grammar; and in both
instances, it is the perceived “poverty of stimulus” that cannot account for the
complexity and rapidity with which children acquire moral discourse.

Though the immediate inspiration of this view is Noam Chomsky’s views on
universal linguistic grammar, Mikhail (2012: 296) sees links between his ideas
and those of “Cicero, Aquinas, Grotius, and other classical writers on natural
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jurisprudence and the law of nations”. As he points out, all of them have drawn
a similar analogy between the human capacity for language and for moral jud-
gment. The fundamental difference between the two, the one crucial for our
purposes, is that where traditional (anti-naturalist) natural law saw the source
of both in God, the naturalist version sees both as the product of evolutionary
processes.

Mikhail (2014: 786) attempts to show that the results of several studies about
human moral attitudes on intentional infliction of harm to others track the doc-
trinal structure of the tort and crime of battery: “at least some of the compo-
nents of the legal norm against harmful battery form essential building blocks
of human moral cognition”. One of the upshots of this claim, according to
Mikhail (2014: 784), is that human psychology contains a fairly complex struc-
ture that might be used to explain “how more complex moral and legal offenses
are mentally represented and morally evaluated”

There are two central concerns with this view. One, about which I will have
relatively little to say, is whether the linguistic analogy is valid.® Even among
those who accept the general view that morality has innate, possibly evolutio-
nary, foundations, the analogy remains contentious. For instance, Kim Sterelny
(2012: 167) accepts that the acquisition of moral norms has biological founda-
tions but dissents from the linguistic analogy: “we are biologically prepared to
develop moral cognition, not because our minds are prewired to acquire moral
concepts and principles, but because moral cognition is a natural development
of our existing emotional, intellectual, and social repertoire.” In particular, we
are attuned to the emotional reactions of others, which often cause emotional
reactions in ourselves. It is these emotional responses that then form the basis
for the development of moral norms. Norms that match these emotional re-
actions are likely to be more easily learned, endorsed, and eventually become
entrenched. However, our moral discourse is further complicated by the way
principles may lead to emotional reactions. The totality of moral discourse re-
flects more, Sterelny argues, the expertise of an experienced craftsman, invol-
ving a mixture of principles, rules of thumb, prototypes and analogies, than the
articulation of a pre-social innate norms.

In this respect Mikhail's arguments with respect to battery, even if entirely
successful, are not clearly generalizable (as he acknowledges in Mikhail 2014:
754). The tort of battery and the moral rule against the infliction of harm to

9 An even more radical critique of the argument I consider in the text would deny there is
anything to analogize from, because it rejects the idea of a universal linguistic grammar. Evans
and Levinson’s (2009) target article and responses present the competing views on this matter.
Strictly speaking, the fact that universal linguistic grammar is false does not refute the exi-
stence of a universal moral grammar. However, much of the attraction of Mikhail’s position
rests on the analogy between the two. If there is no universal linguistic grammar, universal
moral grammar is likely to go as well.
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others may be moral universals, but our moral discourse includes much more,
including much that it is difficult to reduce to causing harm. It is less clear that
one can reconstruct a similar account to the one provided by linguists about
universal linguistic grammar to explain these aspects of moral discourse.

The other worry about this view is closer to the questions that lie at the heart
of this essay. Assuming this view is true, can it explain the normativity of law?
Mikhail does not argue for this view, so I should make it clear that the following
reconstruction is not Mikhails. It is not entailed by what he says, and it is not
obvious that he would endorse it. Therefore, what follows is not to be taken as
criticism of Mikhail, only one attempt to examine whether his position can be
used to address the question of the normativity of law.

Mikhail’s general discussion of the linguistic analogy and his example re-
garding battery raise a possible ambiguity. His general discussion relies on the
poverty of stimulus to argue for a universal moral grammar. This view is con-
sistent with considerable moral diversity which can be analogized to linguistic
diversity. On the other hand, Mikhail’s example in the case of battery, if I under-
stand him, is meant to illustrate the existence of some universal moral norms,
which he seeks to show are far more elaborate and nuanced than people typical-
ly assume. This ambiguity has significance for the extent to which we can rely
on it for explaining the normativity of law.

On the latter view (universal moral norms) the normative force of positive
law derives from its correspondence to this natural law. Natural law provides a
kind of blueprint that positive law ought to imitate. Law succeeds in creating
obligations to the extent that it matches morality. The discovery of some univer-
sal moral norms in the context of the direct causing of physical harm is valuable
in providing a naturalistic grounding for this view, but it is very difficult to ge-
neralize from it.

In traditional natural law, certain moral norms were part of God’s plan for
the universe; its naturalistic version puts evolution in place of God. This shift
may raise all sorts of difficulties in the domain of morality. The main difficulty
in the jurisprudential context is that God’s natural law can be as complex as one
wishes it to be: God being omniscient, there are no limits to the complexity of
his natural law. (Even here, the common view is that natural law is somewhat
underspecified, leaving it open for humans to make determinate decisions re-
garding the content of positive law.) By contrast, evolution is not omniscient,
and it operates very slowly. Evolved moral norms are by no means simple, but
they are not nearly as complex as modern legislation. In other words, the exi-
stence of a universal moral grammar, if true, is of great significance for under-
standing human morality as a natural phenomenon. It is less clear how it could
be used to explain the normativity of law.
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It might be tempting to argue that moral diversity can be correlated to le-
gal diversity, and use this fact to explain the normativity of law. In this way
the existence of a universal moral grammar is consistent with several moral
blueprints. While I do not think many will doubt that the prevailing moral and
social norms in a given community affect the content of the community’s legal
norms, it is still difficult to explain the normativity of law on this basis. For
one, there are many well-known examples of divergence between the two even
in one community. Even taking moral diversity into account, there remains a
significant difference between the vagueness and looseness of prevailing moral
norms and the complexity of legal norms, which cannot be explained solely in
terms of using law to provide greater specification (determination) for moral
demands. This difference makes it difficult to see how the former could be used
to explain the normativity of much of the law.

To conclude, while a naturalistic, evolutionary account could provide us
with something that bears important resemblance to one aspect of natural law
theory, namely an explanation of the existence of some universal norms that are
part of human nature in a way analogous to language, I cannot see how such
a view could be the basis for a naturalistic equivalent for the natural lawyer’s
explanation of law’s normativity.

5.2 Naturalistic semi positivism

The second view I consider is also evolutionary, albeit in a different way.
Here, social norms emerge in a process of social evolution. These models do
not assume that certain norms have been naturally selected, but they show how
a social convention can emerge and become self-enforcing once it is in place
(Skyrms 1996; Sugden 2004). There are obvious continuities between accounts
based on biological and social evolution, and arguments made in one context
can often be transposed to the other, not least because evolutionary game theo-
ry is the main explanatory tool used in both. In the case of biological evolution,
certain behavioral traits we call “morality” are selected because they are adap-
tive; in the latter, certain social norms emerge and remain stable because they
confer advantages on the social group in which they exist. Such models may
seem uncontroversial for explaining purely conventional norms (the rule of the
road is the classic example), but they have also been used to explain the sponta-
neous emergence of norms of a more “moral” nature, such as norms requiring
assistance to others, or norms relating to ownership and property.

The label “semi positivism” is meant to capture the way in which this view
assumes that social norms are socially created (and in this way they are “posi-
tivistic”) and explained completely from the “external point of view;” while at
the same time not being the product of conscious, purposeful norm-creation
action. At the same time, there is a sense in which such norms can be seen as
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natural: Not natural in the sense that certain moral norms can be derived from
an evolutionary account of human nature, but natural in the sense that they
emerge spontaneously and sustain themselves without external enforcement. It
is for this reason that Sugden (2004: 150, 176) used the phrase “natural law” to
describe his view.

Such views may seem obviously inadequate, even irrelevant, for the explana-
tion of law, much of it is unquestionably consciously and intentionally created.
Still, a proponent of this view may argue that the foundations of the law we
have, however complex and consciously-created, can still be traced to these na-
tural origins. For instance, it is undoubtedly true that law has developed various
forms of complex property rights (leases, easements, different kinds of inaliena-
bility, complex ownership arrangements such as condominiums, cooperatives,
and so on), which go beyond basic ideas of property that (on this view) can
emerge spontaneously. Nevertheless, the foundations of the complex legal ar-
rangement can be traced to these semi-positivist property rights.10

Is this view relevant to explaining the normativity of law? Recall that we are
not interested in the explanation of the existence of legal norms or their con-
tent, but in accounting for their normativity. This is a question about the basis
of political and legal authority. Such an account thus only requires a social-evo-
lutionary explanation of the norms required to sustain the authority of law, not
for the consciously-created legal norms themselves. Even with this qualificati-
on, I believe it is impossible to fully explain the normativity of law on this basis,
for reasons quite similar to those offered in the previous section. That certain
notions of property, punishment, or reciprocity, may have emerged spontane-
ously may be an important part of an explanation of human society. But just
as in the case of innate moral norms, this does not help us with explaining the
normativity of law. The question of law’s normativity is puzzling precisely in the
context of situations in which it does not arise spontaneously.

Nevertheless, this does not yet imply such ideas are irrelevant for an account
of the normativity of law. While such an account cannot explain the norma-
tivity of legal phenomena today, it can be part of broader story in which the
normativity of law begins with conventions and ends up with consciously-made
legal governance. In other words, there may be a broader evolutionary story of
law in which an evolutionary account of norms can figure as part of the story
about the development of law. In section 6, I present the bare outlines of such an
evolutionary account of legal authority.

10 The example highlights a point that I cannot explore here but which I think is one of the me-
rits of this naturalistic reinterpretation of the legal positivist/natural law debate. As currently
understood, the debate is “conceptual” and as such has little connection with debates on sub-
stantive areas of law, which are seen as normative (Marmor 2011: 10). By contrast, the view
presented here shows the continuity between discussions on law in general and on (say) the
foundations of property law.
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5.3 Naturalistic legal positivism

There is a familiar naturalistic account of law, associated with “classical” legal
positivism, according to which the normativity of law is to be explained in terms
of the prospects of an adverse reaction to a breach of a legal norm. Such views are
thought to have been criticized beyond redemption by Hart’s critique of Austin’s
command theory. I believe Hart’s demolition job was less successful than is often
assumed. Later in this essay I will argue that his own view is actually rather close
to the one he supposedly displaced, and will sketch an argument in support of
the idea that coercion is essential for a positivist naturalist theory of law.

But first things first. The view I dub here positivist denies that law is derived
from natural law (however conceived). On this view law is a matter of artifi-
ce not just in the obvious, wholly uncontroversial, sense that positive law is in
some sense the product of human action; it is also artificial in the sense that it is
not conceived of as an imitation of natural law or morality: As a matter of fact,
law, or at least most of it, need not reflect innate tendencies, nor does it enforce
spontaneously-emerging norms. And the authority of law is none the worse for
that, because law’s authority does not depend on its correspondence with any
other standard.

This view is not some kind of novelty. In fact, I think there is a good case to
be made that this is the sense, or at least the interesting sense, in which Hobbes
and Bentham can be seen as “legal positivists” For Bentham, law is a human
invention, to be designed by human ingenuity for the improvement of human
welfare. The idea that such laws get their normative force from imitating some
pre-existing morality—“natural law”—makes no sense, because no such thing
exists. Accordingly, the view that the normativity of law derives from their imi-
tating natural law is false, because there is nothing for positive law to imitate.

Despite the centrality of “natural laws” to Hobbes’s argument, I believe he
exemplifies this position as well. Hobbes’s natural laws, as he makes abundantly
clear, are not really laws at all (Hobbes 1996: 111, 185). They are precepts that a
purely self-interested individual will rationally follow if he seeks his own survi-
val. Unfortunately, such natural laws, said Hobbes, are insufficient to maintain
peace, which is why the creation of a political authority is necessary. The impor-
tant point is that the laws enacted in civil society are not supposed to be merely
a positive enactment of these rational precepts. Unlike Locke, for whom the po-
int (and therefore also the limit) of legislation was the protection of natural law,
Hobbes was clear that the sovereign’s commands should be enacted “to ensure
that citizens are abundantly provided with all the goods necessary not just for
life but for the enjoyment of life” (Hobbes 1998: 144).

For my purposes the most interesting aspect of this view is how it explains
the normativity of law, the sense law creates oughts. And in a way, the answer
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in terms of the threat of sanction may at first appear almost a default position:
law’s coercive force explains law’s normativity because nothing else could. This
view denies that the authority of positive law is in any way derived from some
correspondence to another standard, be it natural law or conventional social
norms. The only remaining means by which the proclamations written on pa-
per we call “laws” can become something one ought to follow is coercion; or
more precisely, acceptance and coercion with often murky boundaries between
the two. (This, as is explained further below, is not akin to saying that such laws
are legitimate. To argue that the normativity of law derives from acceptance and
coercion is not akin to saying that might makes right.)

Does this suffice for explaining the normativity of law? Acceptance suffices
for explaining the normativity of many social norms: they are binding on those
who (implicitly) accept them. Closer to the legal domain, acceptance is suffici-
ent for the explanation of the normativity of games. Games are (in part) systems
of rules, whose normativity is not explained by reference to morality. Hart’s ac-
count of law’s normativity in terms of “acceptance” by “officials” is at bottom no
different from his view about the normativity of games.

There is, however, one significant disanalogy between law and games. Games
are voluntary, law characteristically is not. The rules of the game are binding
only on those who accept them, and they cease to have normative force the mo-
ment one rejects them. If one rejects the rules of association football, one is no
longer doing anything wrong when one touches the ball with one’s hands; if one
thinks chess would be improved by allowing castles to move diagonally, one is
free to play this game with a willing partner. Because such a choice is not availa-
ble in the case of law, an account of its normativity has to include something in
addition to normativity in terms of acceptance. How can we explain naturalisti-
cally the normativity of law for those who do not “accept” its norms, who do not
wish to play the game of law? As far as I can see, the only remaining possibility
is in terms of coercion. This was the answer of the “classical” legal positivists
Hobbes and Bentham; and this was Hart’s answer as well. A legal system exists,
he argued, when officials accept the law; as far as the others go, nothing more
than “deplorably sheep-like” rule following is required (Hart 2012: 117).

Hart did not think there is any difficulty in explaining the normativity of law
as a threat for those who do not accept it. As he says (Hart 2012: 90), the view of
those who sought to explain all of law’s normativity in this way “may very near-
ly reproduce the way in which the rules function in the lives of...those who re-
ject [a group’s] rules” and are concerned about “unpleasant consequences [that]
are likely to follow violation.” Hart saw his main contribution in adding another
component to this account, namely an analysis of the normativity of law for
those who accept it. Hart sought to give a social account of this aspect of law’s
normativity (which is why, as we have seen, some have been tempted to call his
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view “naturalistic”), but he clearly thought that the methods of the social scien-
ces are incapable of explaining the normativity of acceptance. To address this
problem, he insisted on an anti-naturalistic methodology instead (the only one
that could explain the “internal aspect” of rules).!! And, as mentioned earlier,
the scope of his claim was vast: social-scientific methods could not explain the
normativity of any domain. It was not just law that a naturalistic methodology
could not explain; it was also language, chess, and football.

The naturalistic response here is to say that there is a fully naturalistic, social
or psychological account of this question. Hart’s meager attempts at explaining
the shortcomings of such a psychological approach are unconvincing. He argu-
ed that a “hardened swindler” (Hart 2012: 88) may be under an obligation even
if he does not feel any compulsion to obey. This may be true, but it is beside the
point. After all, even on his view, the normativity of law for those who do not
accept it is to be explained in terms of coercion, not in terms of psychological
compulsion. For those who do accept the rules, it remains unclear what a fully
naturalistic account is missing. The idea that a naturalistic approach could not
explain human cognition is based on an impoverished view of science, perhaps
defensible in the 1950s but much more difficult to defend today. If the claim is
that there is something deeper that such a view leaves out, the naturalistic re-
sponse is that there is nothing more to normativity (cf. Leiter 2015).

6 FROM NATURAL TO ARTIFICIAL LAW

The preceding discussion presented several theoretical possibilities, but it
would be presumptuous to suggest that it offered a decisive argument in su-
pport of any of the three views. In this section I attempt to show that such an
argument, one that purports to show that one of these views is always true and
the others always false, may itself be a mistake. This, together with what I have
already said, may lead some to counter that however interesting the ideas pre-
sented here may be they have nothing to do with legal positivism and natural
law theory.

In one sense this is not a very important matter. “Legal positivism” and “na-
tural law theory” are labels, and one should be free to use them as one pleases.
There is no question that I give legal positivism and natural law a somewhat
different meaning from the way they are more commonly understood these
days (and I make this worse by adding a third position). But such changes in
meaning are to be expected. The philosophy of mind today is vastly different

11 Here Hart was at odds with strong anti-naturalists like Raz (1990: 56-58) who argued that
no social account of normativity is possible. As Raz (1990: 53, 56) put it, a social account of
normativity “deprives rules of their normative character”.
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to the philosophy of mind in the 1960s, as is the case with political philosophy.
The questions asked, the approaches taken to answer them, the concepts and
ideas used are all very different. There is thus nothing wrong with the suggesti-
on that legal philosophy today should look very different from the way it did in
the 1960s. Even philosophical labels change and acquire new understandings. A
present-day empiricist need not accept much of what George Berkeley believed.
The same is true in jurisprudence: The prevailing understanding today of the
difference between legal positivism and natural law as a debate concerning the
conditions of validity is itself not timeless and by no means corresponds to the
way the terms have been understood throughout history. This becomes even
more evident when these labels are ascribed to thinkers who never used them.
If Hobbes and Bentham are legal positivists (though they never used the word
“positivist”), then there is no question they would have objected to many of the
ideas nowadays defended under that banner, not least its dominant anti-natu-
ralism (Priel 2015).

By using the labels I wish to draw attention to important continuities with
some ideas defended by some legal positivists: naturalism, and a very particu-
lar separation between law and morality. Nevertheless, had it not been to the
weight of history, there might have been a better label for their position. The
opening words of Hobbes’s Leviathan (1996/1651: 9) are instructive:

Nature (the art whereby God hath made and governes the world) is by the art of man,
as in many other things, so in this also imitated, that it can make an Artificial Animal.
For seeing life is but a motion of Limbs, the begining whereof is in some principall
part within; why may we not say, that all Automata (Engines that move themselves by
springs and wheeles as doth a watch) have an artificiall life? For what is the Heart, but
a Spring; and the Nerves, but so many Strings; and the Joynts, but so many Wheeles,
giving motion to the whole Body, such as was intended by the Artificer? Art goes yet
turther, imitating that Rationall and most excellent worke of Nature, Man. For by Art
is created that great LEVIATHAN called a COMMON-WEALTH, or STATE, (in latine cIvi-
TAS) which is but an Artificiall Man.12

If we are to identify a clear contrast to “natural law theory;” the most obvi-
ous label would be “artificial law theory,” for this view takes seriously the idea
that law is artificial, and not just in the uncontroversial sense that positive law
is a human creation. Artificial law theory is the view that even the question of
normativity needs to be explained with no reference to morality, however we
understand its origin. This artificial law theory connects the ideas of Hobbes
and Bentham to those of some contemporary legal positivists, and it is on this
matter that one can speak of some continued “tradition.” (Unfortunately, this
link is much obscured today by the dominance of the Kelsen-Raz version of
legal positivism, which unlike the Hartian version, rejects this idea.)

12 This view of law and the state as an artificial creation and as an instrument is also central to
Bentham’s thinking (Dinwiddy 1989).
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It is true, however, that when the normativity of law is understood in this
way, questions of legitimacy become inescapable in a way that they are not in
the context of games. Legal positivism, as conceived of here, is a thesis about the
separation not of law and morals, but of normativity of law and its legitimacy
(ct. Priel 2011b). We have seen in the previous section that in a naturalistic ac-
count of law coercion is necessary for this explanation of the normativity of law.
When this is the case, one must complement this account with a political theory
that explains what distinguishes law from other forms of coercion. To resort to
terminology more familiar to legal philosophers, a naturalistic account requires
a political account to explain why law is not the gunman situation writ large.
Hobbes and Bentham recognized this, which is why their (naturalistic) theories
of law are inseparable from their political theories.

Hart tried to avoid such questions by asserting as a supposedly value-neutral
observation that a system of norms that relies on coercion can still be a legal
system: “there is little reason for thinking that it could not exist or for denying it
the title of a legal system” (Hart 2012: 117). But it is nothing of the sort; the cla-
im that a legal system exists when those in power accept the system and others
obey it in a “sheep-like” fashion is value-neutral only if it is meant to capture
what people call “law” (in which case, Hart supports it with no evidence), or if
it is meant as a linguistic stipulation (cf. Hart 2012: 209-12, where Hart talks of
“preferring the wider concept of law”). To the extent that he tried to go beyond
that, or is taken to have gone beyond that, he failed. Hart tried distinguishing a
legal system from something that just looks like a legal system (but is more si-
milar to the gunman situation writ large), by relying on the distinction between
the internal and the external point of view of rules, which in this context can
only mean that a legal system exists when self-appointed “officials” think that
one exists. More precisely, law is the gunman situation writ large, so long as its
self-appointed “officials” think it is legitimate. If this is not taken as an observa-
tion about prevailing linguistic usage, it is not a neutral claim. The surprising,
and possibly counterintuitive, naturalistic alternative that emerges from the
preceding discussion is that a (naturalistic) theory of law must be accompanied
by a political argument showing when (if ever) coercion is legitimate.

I think there is another, perhaps even more radical, challenge to contem-
porary jurisprudence that such a naturalistic orientation could yield. Law and
its authority can be explained in evolutionary terms, as a development from
natural to artificial. That law evolves is a familiar feature as far as its content is
concerned, perhaps even that its contents tends to change from more “natural”
norms (whether those are innate moral norms or evolved social norms) to more
“artificial” ones. The point I make here is that law’s evolution from natural to
artificial is also a possible explanation of a change in law’s authority. Indeed, the
processes of the artificialization of law’s content is parallel to (and perhaps de-
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pendent on) the artificialization of its authority. Once the foundation of autho-
rity changes, it becomes normatively possible to justify far more extensive laws
that are “artificial” in nature.

The contrast with the prevailing view of jurisprudence is significant. The
approach to explaining the normativity of law is static. True, Hart’s account of
the emergence of law did include a story of the emergence of law in terms of
a transition from a society regulated only by primary rules of obligation to a
society that adds various “rules about rules.” Because this account was largely
speculative, and as a historical matter highly unconvincing (cf. Cohen 1962:
408-11), it is now taken by allies and critics alike as a fable only intended to illu-
strate the difference between law and non-law. By contrast, the view considered
here treats the question of the emergence of legal phenomena and the evolution
of legal normativity as a matter of historical development. On this view one
cannot answer the “philosophical” question of the normativity of modern, com-
plex law without understanding its origin.

Another interesting implication of the preceding discussion is that it shows
how the dominant “positivist” approach to going about explaining law is skewed
in favor of a particular answer. It begins with an account of what law is (in ge-
neral) and then moves to the question of identifying “laws” (through some test
of “validity”). In this non-evolutionary story law comes into being in a more-
-or-less discrete moment, which is why it is thought important (and possible)
to identify certain markers of legal existence. Hart’s familiar story about the “fo-
undations of a legal system” remains the model for much positivistic thinking
about law to this day. Inherent in this account, and largely accepted without
question, is the priority of legal authority to laws. Law can only come into being
when there is a legal authority that brings it to existence.

The different naturalistic approaches considered here show that this way of
thinking about law (legal authority prior to laws) is not a neutral perspective.
Both the naturalistic natural law view and the semi-positivist view reverse this
order. If we need a slogan, for these approaches it is “laws before (or, indepen-
dently of) legal authority” The view I am adumbrating here is that the origins
of law lie in natural laws in the sense considered here. Here laws are explained
in terms of innate moral attitudes or as the product of spontaneously-emerging,
accepted social conventions. The important point is that in this world, it is the
responsibility of the authority not to make these laws but to make sure that
they are protected. In such a world, where legal norms hew closely to these
natural norms, the authority of law derives from the “natural” normativity of
these norms. With time, the order of priority reverses. Social, political, and te-
chnological changes result in legal authority coming to be seen as the source of
law. Law is then seen as the product of legal authority, and its normative force
is derived from this fact. In this process law in its earlier stages is more “natu-
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ral” and becomes with time more “artificial” both in terms of its content and in
terms of its normativity.

The significance of the last point is that it allows us to redefine the relationship
between natural law and legal positivism. Rather than competing theories, each
vying to tell us the whole truth about the “nature” of law (wherever and whene-
ver it is found), we can think of three theoretical positions considered above as
three elements in a larger evolutionary story of the development of the idea of
law. Rather than presenting certain conceptual truths about law and arguing on
the basis of them that some societies have law and others do not (an exercise that
I think is wholly circular: Priel unpublished a), we can see that the “nature” of law
itself can evolve and with it also the underlying account of the normativity of law.

Such an evolutionary view does not require the complete displacement of
some natural law elements (naturalistically understood) from an account of the
law. One can accept Mikahil’s claims that innate moral intuitions govern the law
of battery (and possibly a few others) while grounding the authority of other
parts of the law on a different foundation. Additional interactions between the
three positions identified above are possible. Empirical evidence shows how
certain relatively arbitrary norms can become to be seen as “fair;” and as such
be considered morally required (Young 1996; Sugden 2004). Thus, it might be
possible to incorporate such an account of “acceptance” of legal authority and
legal norms, one that goes beyond threat of sanction, into our account of mo-
dern “artificial” law.

At the same time, such an account can acknowledge that there was some
artificial law even in more ancient times. What differs is the relative volume of
each. As can be expected from an evolutionary account such as this, it is neither
the case that law changes its nature overnight, nor that its earlier origins are
completely lost. We can expect certain legal norms, like the tort of battery, to
remain relatively close to “natural” innate moral norms regarding the direct in-
fliction of physical harm; we can expect tax law or environmental regulation to
be far more artificial. Thus, an account of a historical development from a more
natural to a more artificial law need not deny that remnants of natural law are
still with us (cf. Priel 2016: 70-72). This view will also provide a straightforward
explanation, or at least part of an explanation, for the dominance of natural law
theory in ancient times and the emergence of a more positivist view at the time
of the emergence of the modern state. The explanation is not that the world
needed a genius of the stature of Hobbes or Bentham to recognize what law had
always been but somehow no-one before them had noticed. It is that they were
writing in a time of major political, social, and technological changes. These
changes made law increasingly artificial.

Much flesh needs to be added to these bare bones, but there is at least one
theoretical problem that this idea helps solve. The dominant positivist view
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suffers from a well-known problem of circularity: It is difficult to explain the
priority of legal authority to laws, when legal authority (“officials” in Hart’s ter-
minology) is itself a product of laws. One advantage of the alternative view just
presented is that it breaks this vicious circle. The origins of today’s artificial law
are in natural law, whose normative force did not depend on the existence of a
legal authority.

7 CONCLUSION

Naturalism remains an unwanted idea in legal philosophy. To the extent that
it is allowed some place within jurisprudence, it is though to address questions
that are entirely independent of the “traditional” questions of legal philosophy.
In this essay I have attempted to show that this is a mistake, that a naturalistic
perspective has important things to say even on the most familiar debate in
contemporary legal philosophy, between legal positivism and natural law the-
ory. Not only can these two views be given interesting, meaningful naturalistic
formulations (and ones that have important corollaries to the views of major
historical jurisprudential figures), they can also provide an alternative way of
thinking about the proper way of answering some of long-standing questions
in the field. The proposal suggested here is that legal positivism and natural law
are not competing accounts in the sense that the truth of one view necessarily
implies the falsity of the other in any and every place. Nor is it that these two
perspectives are simply two views of the cathedral, two complementary per-
spectives on the same phenomena. Instead, I argued that these views are com-
peting, albeit in a more subtle sense in that they compete only in relation to par-
ticular times, places, or even particular laws. Over the whole range of complex
and diverse phenomena that make up the law, one may well need both.
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