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THE ART OF REGULATING ART

The Tyranny of Choice: Reproductive Selection in the Future
Tyranny of Choice

Preimplantation Genetic Diagnosis and 
Parental Preferences: Beyond Deadly Disease

Gene Editing: Past, Present, and Future

Status of 
Preimplantation Genetic Testing and Embryo Selection

Id.

See

See id. The
BioTech Death of Jesse Gelsinger

FDA Approves Novel Gene Therapy to Treat Patients with a Rare Form of 
Inherited Vision Loss, 
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CHICAGO-KENT LAW REVIEW

Human Genome Editing
First Test of 

In-Body Gene Editing Shows Promise

Human Genome Editing supra

What Are Genome Editing and CRISPR-Cas9?

Human Genome Editing supra

DNA

Id. 

See Mapping the Genome

When Genome Editing Goes Off-Target
Crispr/Cas9 Technologies: A Call for A New Form of Tort,

See supra The 
“Repugnance” Lens of  and Other Theories of Reproductive Rights: Evaluating 
Advanced Reproductive Technologies
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THE ART OF REGULATING ART

Repugnance Lens Occurrence of Leukaemia Following Gene Therapy 
Leukaemia Following Gene Therapy of X-Linked SCID

supra Unbiased Detection of CRISPR Off-Targets 
In Vivo Using DISCOVER-Seq

Counterpoint: The Potential Harms of Human Gene Editing Using CRISPR-
Cas9 see

Science and Bioethics of CRISPR-Cas9 Gene Editing: An Analysis 
Towards Separating Facts and Fiction see also

Untangling the Promises of Human Genome Editing

Gene Editing Humans: It’s Not Just About Safety

Human Genome Editing supra ; supra
Defusing A Ticking Time Bomb: The Complicated Considerations 

Underlying Compulsory Human Genetic Editing

See, e.g. CRISPR Enters its First Human Clinical Trials

See, e.g rispr Can Speed Up Nature–And Change How We Grow Food
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E.g. CRISPR is Now Being Used on Humans in the U.S.
On Human Genome Editing II: Statement by the Organizing Committee of the Second 

International Summit on Human Genome Editing

Summit Four U.S. CRISPR Trials Editing Human DNA to 
Research New Treatments

Genome Editing Seems Safe Suggests First Study in US Patients

In Breakthrough, Scientists Edit a Dangerous Mutation from Genes in Human 
Embryos

Summit supra
See, e.g.

CRISPR Babies: When Will the World Be Ready

Adopt a Moratorium on Heritable Genome Editing

Moratorium on Human Genome Editing: Time to Get it Right, 

but see Heritable Genome 
Editing: Is a Moratorium Needed?

Human Germline Genome Editing: An Assessment
See In Vitro Gametogenesis: Just Another Way to Have a Baby?

IVG
Transatlantic Lessons in Regulation of Mitochondrial 

Replacement Therapy Transatlantic Regulation
A Third 
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MRT-Baby is on the Way,

Human Genome Editing supra

Id.

Legal and Ethical Implications of CRISPR Applications in Psychiatry

supra
See, e.g

Statement on Governance and Oversight of Human Genome Editing 

supra

supra
infra

Preimplantation Genetic Diagnosis: Technological Promises and Ethical 
Perils

supra Building a New Child

See Germline Genetic Modification and Identity: The 
Mitochondrial and Nuclear Genomes ,
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Moral Reasons to Edit the Human Genome: Picking Up from the 
Nuffield Report  Human Genome Editing  supra 

 IVG supra supra

See supra A Brave New 
World of Designer Babies?, Brave New World

Tyranny of Choice supra
supra

Choice, Chance, and Acceptance, in 

wrong for an adult to behave like that . . . . 

Tyranny of Choice supra 
supra

The Case Against Perfection

Reprogenetic Technologies Between Private Choice and Public Good in 

See also Parental Responsibility and Gene Editing, 
supra supra

Is Down Always Out?”: The Right of Icelandic Parents to Use 
Preimplantation Genetic Diagnosis to Select for a Disability

Gene Therapy’s Field of Dreams: If You Build It, Will We 
Pay?

Genetically Modified Humans? Seven Reasons to Say “No,”

, Chapter Three: Screening and Selection for Genetic Conditions and Traits, 
available at 
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THE ART OF REGULATING ART

See Where is the Sin in Synecdoche? Prenatal Testing and 
the Parent-Child Relationship? in

supra
IVG, supra 

supra supra 
supra

supra Cf. Noninvasive
Preimplantation Genetic Testing for Aneuploidy in Spent Medium May Be More Reliable than 
Trophoectoderm Biopsy

But see
Neonatal Follow-Up of 995 Consecutively Born Children After Embryo Biopsy for PGT

supra

See supra

supra
supra supra

IVG supra
Scientists Seek Better Guidelines for Editing Genes in Human Embryos

CRISPR Parents and Informed Consent
CRISPR Parents

Id.
Wrongful Life in the Age of CRISPR-CAS: Using the Legal Fiction of 

“the Conceptual Being” to Redress Wrongful Gamete Manipulation
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See Legal Applications of the “Best Interest of the Child” Standard: Judicial 
Rationalization or a Measure of Institutional Competence

CRISPR Parents supra Marriage as Gatekeeper: The 
Misguided Reliance on Marital Status for Third-Party Standing

supra Tyranny of Choice supra
supra Tyranny of Choice supra

E.g Heritable Genome Editing and the Downsides of a Global 
Moratorium Beyond Nature? Genomic 
Modification and the Future of Humanity

Brave New World supra
supra
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A. IVF and ART 

Lessons Across the Pond: Assisted Reproductive Technology in the 
United Kingdom and the United States The 
‘Wild West’ of Medicine: An Argument for Adopting the United Kingdom’s ‘HFEA’ Framework, to 
Improve the Market for Assisted Reproduction in the United States

The Regulation of Genetic Aspects of Donated Reproductive Tissue – the Need for Federal 
Regulation Giving In to Baby Markets: Regulation 
Without Prohibition Giving In

Do Tell! The Rights of Donor-Conceived Offspring

supra
Who Should Regulate Preimplantation Genetic Diagnosis in the United 

States?

supra
Lightly Regulated In Vitro Fertilization Yields Thousands of Babies Annually

supra 
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 Id. id. supra supra 

Reporting of Pregnancy Success Rates 
from Assisted Reproductive Technology (ART) Programs See also 
Seventeenth Annual Review of Gender and Sexuality Law: Annual Review Article: Assisted Reproductive 
Technologies

supra

supra
Id.

Id.
Id. supra

supra
, supra See

Assisted Reproductive 
Technology

See
Accredited Laboratory and Biorepository Directory

See., e.g., Shady Grove Fertility (SGF) Maintains Highest Standards in 
Laboratory Accreditation Established By The Joint Commission 
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See
Certification of Embryo Laboratories

supra Subpart B - Procedures for Registration and Listing
Instructions for Using the 

Electronic Human Cell and Tissue Establishment Registration System (eHCTERS)
Establishment Registration and 

Listing for Human Cells, Tissues and Cellular and Tissue-Based Products (HCT/Ps) Questions and 
Answers

supra

Id.
Id. Id. 

Id.
supra

Donor Eligibility Final Rule and Guidance and Questions and 
Answers

Human Cell and Tissue Establishment Registration - Public Query 2020, 

Do Tell!, supra

Electronic copy available at: https://ssrn.com/abstract=4012982



43785-ckt_96-1 S
heet N

o. 25 S
ide B

      01/11/2022   14:02:11

43785-ckt_96-1 Sheet No. 25 Side B      01/11/2022   14:02:11

CHICAGO-KENT LAW REVIEW

Human Genome Editing  supra 
Id.

Human Genome Editing, supra 
supra 

See The Personhood Movement’s Effect on Assisted Reproductive Technology: 
Balancing Interests Under a Presumption of Embryonic Personhood

Embryo Disposition Disputes: Controversies and Case Law, 

supra
Id. 

See supra

supra
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THE ART OF REGULATING ART

the offer

B. PGT 

Id.

State Laws Related to Insurance Coverage for Infertility Treatment

Id
supra

ASRM’s Mission, Vision, and Values

E.g

Practice Committee Documents

supra
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CHICAGO-KENT LAW REVIEW

Transferring Embryos with Genetic 
Anomalies Detected in Preimplantation Testing: An Ethics Committee Opinion

Use of Reproductive 
Technology for Sex Selection for Nonmedical Reasons

Use of Preimplantation Genetic Testing for Monogenic 
Defects (PGT-M) for Adult-Onset Conditions: An Ethics Committee Opinion

See
supra 

See Preimplantation Genetic Testing Special Interest Group (PGTSIG)

Abortion 
Bans in Cases of Sex or Race Selection or Genetic Anomaly

Id.
Shifting the Frame on Disability Rights for the U.S. 

Reproductive Rights Movement
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C. GGE 

See, e.g., 

supra
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CHICAGO-KENT LAW REVIEW

a. The Dual Role of the RAC and the FDA 

E. Coli.  ,

Biotechnology on the RAC—FDA/NIH Regulation of Human Gene Therapy

Potential Biohazards of Recombinant DNA Molecules
supra

Id.

Asilomar 1975: DNA Modification Secured

Id. 
Id. 

supra
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THE ART OF REGULATING ART

Points to Consider in the Design and Submission of 
Human Somatic Protocols

supra

Human Genome Editing supra
Id.; see 

supra

supra

supra
Id.

Id.
Id.

supra supra
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CHICAGO-KENT LAW REVIEW

Id
See generally 

supra
Id

supra

supra
See Gene Therapy

See

See

See infra 
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THE ART OF REGULATING ART

NIH Guidelines 

ee also Novel and Exceptional Technology and Research Advisory Committee

Id.
Id. 

Id. 

Id. 
Id. 

Id. 

Id. 

See supra 

Id
NIH Guidelines

NIH Launches NExTRAC to Advise on Emerging Biotechnologies
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b.  Comparing the RAC and the FDA 

Inadvertently Crossing the Germ Line

 FDA Seeks Rigorous Review of New Fertility Treatments, 

supra
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See Reproduction and Responsibility: The Regulation of 
New Biotechnologies infra

See

supra
Cellular & Gene Therapy Guidances

Comment on Proposed Regulations and Submit Petitions

See infra
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CHICAGO-KENT LAW REVIEW

infra
See supra

,
See supra 

Don’t Edit the Human Germ Line
A Prudent Path Forward for Genomic Engineering and Germline Gene Modification

Statement on NIH Funding of Research Using Gene-Editing Technologies 
in Human Embryos

Electronic copy available at: https://ssrn.com/abstract=4012982
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THE ART OF REGULATING ART

Id. 

Id.
 See 

FDA Regulation of Clinical Applications of CRISPR-CAS Gene Editing 
Technology The Lumbering 
Crawl Toward Human Germline
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Lumbering Editing Humanity: On the Precise Manipulation of DNA in Human Embryos

See supra 
See

Three-Parent Babies and FDA 
Jurisdiction: The Case for Regulating Three-Party in Vitro Fertilization as a Drug and Biologic

supra
Id.
Id.

Classification of Products as Drugs and Devices 
and Additional Product Classification

Id.
supra
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supra
supra

supra

Id.

supra
Id. supra

Oversight of Gene Transfer Research supra

supra
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CHICAGO-KENT LAW REVIEW

Human Genome Editing  supra 
supra

How Subterranean Regulation Hinders Innovation in Assisted Reproductive 
Technologies Subterranean

supra

Id.
Mitochondrial Replacement Therapy and the Regulation of Reproductive Genetic 

Technologies in the United States
Id. 

see also Choosing 
the Genetics of Our Children: Options for Framing Public Policy

Regulating Human Germline Modification in 
Light of Crispr

CRISPR:
Redefining GMOs-–One Edit at A Time

Electronic copy available at: https://ssrn.com/abstract=4012982
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THE ART OF REGULATING ART

supra See also supra supra
supra

supra
supra

Displaced
Agendas: Current Regulatory Strategies for Germline Gene Therapy
See Off-Label Drug Marketing, the First Amendment, and Federalism

“Playing God?”: An Examination of the Legality of CRISPR Germline 
Editing Technology Under the Current International Regulatory Scheme and the Universal Declaration 
on the Human Genome and Human Rights

supra

supra

supra Oversight and Review of Clinical Gene Transfer 
Protocols supra

See, e.g Human Cloning: Is the Reach of FDA Authority Too Far a Stretch
Does the FDA Have 

Authority to Regulate Human Cloning?,
FDA Regulation of Human Cloning: Usurpation or Statesmanship?

Regulating (For the Benefit of) Future Persons: A Different 
Perspective on the FDA’s Jurisdiction to Regulate Human Reproductive Cloning

See supra
See
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CHICAGO-KENT LAW REVIEW

See supra
supra

See supra
supra

Amended Charter Novel and Exceptional Technology and 
Research Advisory Committee

supra

Is Germline Gene Editing Exceptional?
Exceptional supra
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THE ART OF REGULATING ART

A. Laissez-Faire Through a Free Market 

See supra
United States 

of America, 

See 
Not) Just Surrogacy

See supra
supra

What’s Wrong with A Parenthood Market? A New and Improved 
Theory of Commodification

The Economics of the Baby Shortage
The Regulation of the Market in Adoptions

supra
supra

, The FDA is 
Prohibited from Going Germline

Id. supra
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CHICAGO-KENT LAW REVIEW

supra

The Intersection of Contract Law, Reproductive Technology, and the 
Market: Families in the Age of Art

See, e.g supra
See e.g

Causation and Compensation for 
Intergenerational Harm

See supra

See infra

See id.
See supra

Price and Pretense in the Baby Market, in 

Why Baby Markets Aren’t Free
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THE ART OF REGULATING ART

B. Guidelines Through Professional Organizations 

See supra
See supra

E.g Egg and Sperm Sharing

Shared Hope IVF Program

supra see The Children of ART (Assisted 
Reproductive Technology): Should the Law Protect Them from Harm?

See CRISPR Parents, supra 
supra
Giving In supra 

supra
Exceptional  supra 
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CHICAGO-KENT LAW REVIEW

supra
See supra 
See, e.g Intracytoplasmic Sperm Injection (ICSI) for Non-Male Factor Infertility: A 

Committee Opinion

Exceptional supra

supra
Id

Investor See Big Money in Infertility. And They’re 
Transforming the Industry

Electronic copy available at: https://ssrn.com/abstract=4012982
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See Exceptional  supra

supra
E.g Fully Informed Consent for Prospective Egg Donors
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CHICAGO-KENT LAW REVIEW

C. Oversight Through the FDA 

supra
See supra

See, e.g. supra

A Chilling Experience: An Analysis of the Legal and Ethical 
Issues Surrounding Egg Freezing, and a Contractual Solution

supra

supra
See supra

supra
supra

supra

See supra
See supra
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THE ART OF REGULATING ART

supra

supra
supra

supra
Id.

When Science and Politics Collide: Enhancing the FDA
Science and Politics Innovating Federalism in the Life 

Sciences
Science and Politics supra

E.g Subterranean supra supra

E.g COVID-19 Testing Missteps Illustrate Failures of the Regulatory State

supra
supra 

Id.
See supra But see FDA Regulation: 

An Answer to the Questions of Human Cloning and Germline Gene Therapy
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CHICAGO-KENT LAW REVIEW

D. A Ban with Federal Oversight 

See supra
supra

Therapeutic Germline Editing: Sense and Sensibility

Adopt a Moratorium on 
Heritable Genome Editing

supra Emerging Governance of 
Mitochondrial Replacement Therapy: Assisting Coherence Between Scientific Evidence

See, e.g Types of FDA Enforcement Actions

E.g supra Human Genome Editing supra
Summit supra Statement on

Call for Moratorium on and International Governance Framework for Clinical Uses of Heritable 
Genome Editing

see
A Call for an International Governance Framework for Human Germline Gene Editing,
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THE ART OF REGULATING ART

A. Why All Forms of ART Should Be Regulated Together 

supra

Human Germline CRISPR-Cas Modification: Toward a Regulatory Framework

Surrogacy Is Complicated. Just Ask New York

China Experiences a Booming Underground Market in Surrogate 
Motherhood

Cf. Giving In supra
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See supra
supra

Lumbering supra
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THE ART OF REGULATING ART

supra infra

Id. , infra 
Genetic and Epigenetic Risks of Assisted Reproduction

E.g Accidental Incest: Drawing 
the Line – or the Curtain? – for Reproductive Technology

Regulating the Fiction of Informed Consent in ART Medicine
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B. What the Regulation Would Look Like 
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Reprogenetics 
and Public Policy: Reflections and Recommendations, 

Lumbering supra
supra

ART into Science: Regulation of Fertility Techniques
id.
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supra
supra supra

E.g.,
The New Kinship

See, e.g.
Sperm Donor Fathers Reveal Struggle of Not Knowing Who Their Kids Are

The Man With 17 Kids (And Counting)

See also The Right of the Donor to 
Information About Children Conceived from His or Her Gametes
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well-being.

supra supra
supra

supra

Id.
See supra
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See supra
supra Transatlantic Regulation supra

See supra
supra

Gene Test Deaths Not Reported Promptly: NIH Was Unaware of ‘Adverse Events
Gene Therapy Safety Issues Come to Fore,

See supra 

See COVID-19 Vaccine May Pit Science Against Politics

FDA Sets Up Vaccine 
Safeguards to Counter Pressure from Trump

Trump Injects Himself into the Vaccine 
Approval Process – Yet Again
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Heritable Genome Editing in a Global Context: National and 
International Policy Challenges

Id.
See supra
See supra See supra

Using Egg Freezing to Extend the Biological 
Clock: Fertility Insurance or False Hope?, Is Egg 
Freezing All It’s Cracked Up to Be?,

Tyranny of Choice supra

Swipe Right for Daddy: Modern Marketing of Sperm and the Need for 
Honesty and Transparency in Advertising Truth in 
Advertising
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Id.
supra supra

Advertising FAQ’s: A Guide for Small Business

supra
See supra

supra Tyranny of Choice supra 
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See. e.g.

Artful Dodging: States’ Reliance on The Medical Expense Income Tax 
Deduction as a Failure to Provide Inclusive Coverage for Infertility

supra
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C. Possible Regulatory Entities/Options for ART Regulations? 

supra
supra

See supra
See supra

Preimplantation Genetic Diagnosis: Public Policy and Public Attitudes

supra

supra
supra

supra
See supra Subterranean Regulation supra

Exceptional supra supra 
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Prescription Drug Advertising: Questions and Answers

See also Prescription-Drug Advertisements, 
See supra 
See supra supra

FDA’s Plan to Engage The Public in The Agency’s New Effort to Strengthen and Modernize 
FDA’s Regulatory Framework

See supra supra
See supra

supra
See supra

supra
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See supra
See

ee also Comparative Perspectives on the Regulation 
of Assisted Reproductive Technologies in the United Kingdom and Canada

About Us
See

also supra
supra Transatlantic Regulation supra

supra
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to

Griswold,

 E.g., supra

Halted Innovation: The Expansion of Federal Jurisdiction over 
Medicine and the Human Body,

See supra 

The Law of the 
Tetrapods

Racial Classification in 
Assisted Reproduction

See  Repugnance Lens supra
See id. , Assisting Reproduction, Choosing Genes, and the Scope of 

Reproductive Freedom,

. E.g Would You Like Blue Eyes with That? A Fundamental Right to 
Genetic Modification of Embryos

supra
Repugnance Lens supra

Reproduction Reconceived See
Between the Binaries: Exploring the Legal Boundaries of Nonanonymous Sperm

Donation

Electronic copy available at: https://ssrn.com/abstract=4012982



43785-ckt_96-1 S
heet N

o. 45 S
ide B

      01/11/2022   14:02:11

43785-ckt_96-1 Sheet No. 45 Side B      01/11/2022   14:02:11

CHICAGO-KENT LAW REVIEW

Skinner v. Oklahoma

Intergenerational Control: Why Genetic Modification of Embryos via CRISPRCas9 
is Not a Fundamental Parental Right

supra
Repugnance Lens supra

See, e.g

Equalizing Parental Leave
Repugnance Lens supra

Id

The Constitution and the Rights Not to Procreate
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Repugnance Lens supra
Griswold Eisenstadt

Reproductive Exceptionalisms

supra
Obergefell

Obergefell and the “New” Reproduction

Id
Subterranean  supra 
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perhaps

supra

Rape-Adjacent”: Imagining Legal Responses to Nonconsensual Condom Removal

Public Policing of Intimate 
Agreements see What’s Wrong with A 
Parenthood Market? A New and Improved Theory of Commodification

Marriage, Same-Sex Partnership, and the German Constitution
Magdalin v. Commissioner

Trading-Off Reproductive Technology and Adoption: Does Subsidizing IVF 
Decrease Adoption Rates and Should It Matter?,

See supra
Repugnance Lens supra

Regenerative Medicine and the Right to Try
see supra

Electronic copy available at: https://ssrn.com/abstract=4012982



43785-ckt_96-1 S
heet N

o. 47 S
ide A

      01/11/2022   14:02:11

43785-ckt_96-1 Sheet No. 47 Side A      01/11/2022   14:02:11

THE ART OF REGULATING ART

supra
Id. 

supra 
Modern Eugenics and the Law, in 

supra
supra
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Repugnance Lens supra
States Not Eager to Regulate Fertility Industry

The Socio-legal Acceptance of New Technologies: A Close Look at Artificial 
Insemination

See supra

Electronic copy available at: https://ssrn.com/abstract=4012982


	The Art of Regulating ART
	Recommended Citation

	tmp.1644501097.pdf.k46Rq

