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TRANSCRIPT OF PROCEEDINGS
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CLARENCE FLOYD HUMMEL

called as a witness by the Plaintiff as an
adverse witness, was first duly sworn and took
the witness stand and testified as follows:

DIRECT EXAMINATION

BY MR. MCcCARTHY:

Q.

State your full name and address, Mr.
Hummel,

Clarence Floyd Hummel, 515 North 3rd West,
Richfield

. 15]

Utah.

And you are the plant manager of the Sigurd
plant of Georgia-Pacific, are you not?

Yes.

And when did you commence your duties as
plant manager at the sigurd plant?

Recalling dates as best as I can, June of
1966, 1 believe.

June of '66?

Yes, sir.



Q. And will you outline briefly for the coyr-
what your duties were before that time>

A. I was at Acme, Texas, as a production

superintendent which in effect would be ¢

Assistant Plant Manager.

Q. That's the gypsum plant of Georgia-Pacifi:
located at Acme, Texas?

A. Yes, sir.

Q. Acme, Texas is somewhere around the pan
handle of Texas, isn't it?

A. It's near there, vyes.

Q. And where were you before Acme?

A. Fort Dodge, Iowa.

Q. Also, one of Georgia-Pacific's plants?
A. Yes,

Q. And before that?

A. Wilmington, Delaware.

Q. Another of Georgia-Pacific's plants?
A. At that time Best-wall.

Q. At that time Bestwall, I take it then yo:

were an employee of Bestwall Gypsum Compal:

[Tr. 16]
A. Yes,

Q. Which was merged into Georgia-pacific, I
think it's agreed, in April of 19652

A. That's correct.

i



>

and Bestwall Gypsum Company, which was
merged into Georgia-Pacific it at that
time, when Bestwall was the predecessor
in interest so far as these gypsum opera-
tions are concerned of Georgia-Pacific,
was 1t not?

yes.

and Bestwall owned six or seven plants,
gypsum plants, in the United States, did
it not?

At the time of the merger?

About the time of the merger?

Yes. I would have to count them up. I
would have to say that it would be about
six or seven.

and all of those gypsum operations were
taken over by Georgia-Pacific?

Yes.

The westernmost plant that Bestwall had
was the Sigurd plant, was it not?

Yes.

I show you here, Mr. Hummel, a map which

has been obtained from the files of Georgia-
Pacific, which purports to be dated January
of 1963, Bestwall Plant Shipping Areas, it
says, and you will observe that outlined in
blue is the marketing area of the Sigurd
plant as of that time?

I assume that is correct.
And was that the approximate marketing

area of the Sigurd plant when you took

-3-



[Tr.

A.

Q.

Q.

A.

over as plant manager in June of 1966?
17]

I couldn't tell you whether it is the sar:
or not.

Well, when you took over in June of 1966,
it was a fact, was it not, that the Siqur:
plant was shipping gypsum board into the
northwestern states, Portland, Seattle,
Oregon, Washington?

Yes,

You were also shipping into the Intermour-
tain area?

Specifically where?

Well, any place in the Intermountain ares
you were shipping into Utah, Idaho, Wester
Colorado--

Yes, sir.

And you were shipping into the pay area:
california, were you not?

Yes, sir.

And you were also shipping into the _
Southern California market into Los Ange.& .
were you not?

Yes,

So that looking at this again would you
say that that pretty accurately desc;mi
what was the marketing area of the Sig%:
plant when you took over in June of 19¢

I would say generally it would.

-4~



Now, at that time in 1966 you were shipping
the majority of the gypsum board products
that were reguired by Georgia-Pacific to
satisfy the Southern california market,
were you not?

1 don't know what per cent we would be
shipping into that area as compared with
one of our other plants.

As compared with Acme?

I Ao not recall.

18]

vou don't know whether--
I don't know what percent that would be.
But you were shipping some--

We were shipping into Southern California.

Into Southern california?

w, when when you came in 1¢66, at the
close of the year of 1966, you had a plant
profit and loss statement, didn't you?

'

i8S, S1ir.

And according to that plant profit and
loss statement you had a pretty good pro-
fit for the year 1966, didn't you?

I believe we did. I don't recall the
flgures,

Somewhere in the neighborhood of a half
Mllion dollars before taxes, net profit?

~-5-



A. o don't know vwaat the Tigure was.

Q. Ali right. 7Well, 2 show vou vour plan
P & L for 1966.

. I cdon't have my glaszes,

pa)

Q. Will you trust me *o read it “orx you?
A. Fine.

Q. All richt,

MR. IATIIER: Will you igdentify the exr
please?

MR. McCARTHY: Exhibit 2 and the map is
Exhibit 1. 2Zxhibit 2 is the plant Profitx
Loss Statement showed before taxes 435,000

Q. Does that sound about right?

A. I guess that's right. You're rcading
the

{Tr. 19]
document.

Q. And in Exhibit 3 your Plant Profit an’
Loss Statement at *he end of 1967 show

a net profit before taxes of $534,000.
Does that sound about right?

A. May I see the document?
Q. You certainly mav,
(Witriess looks at exhibit.)
* *k * Kk

k. Decenber of 1967 snows the net pro.--
o2fore--



[

YeS.
Taxes of $534,356,000.

Thank you. As a matter of fact, 1967 was
a very good year for the Sigurd plant,
was 1t not?

1 would say that it must have been a good
year,

And at the time that you were operating in
1966 and most of 1967, the sales that were
being made out of the Sigurd plant was
being credited with the sales to the ulti-
mate customer -- the purchase price that
the ultimate customer paid, was it not, on
that Profit and Loss Etatement?

Could you elaborate on this just a little?

Well, when you got an order from a custo-
mer at the Sigurd plant and you sold this
lathe and board, gypsum board, the Sigurd
plant was credited with the sales price
of that ultimate outside customer, was it
not?

1 would assume, yes.

That was true in 1966 and most of 1967,
was it not?

. 20]

I would assume whether directly or in-
directly. I didn't particularly check
that item, I don't know.

But as far as you know you were credited
with the sale price to the outside customer?

-7
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assume he got I got somo cred:r

TE .

[

Q. 2ll right. Now, as a wotter of 1 v .
wae the was the last profitaovle yoea- ¢
vou have had at the Siqgure plort accoie.
.ng to your plant profitc and loss stat:-
merz, was 1t not?

A. 1f that's what the statements indicert.,
sir,

Q. v2’l, voa're pretty far:liar with what
vour plant profit and .ioss staterent she

subsequent to 19677

A. T am, but I'm not sure what it is for "
May I see that P & L Statement?

0. We will have to dig it out.

(1. Mccarthy bhands »rofit and T,oss Statere:
tc witness)

A. December, 1968, shows a deficit or
$90,000,00.

0. VYes,
A. I don't recall those figures.

n. “ou had a deficit in 1968, '69, '70, Te”
vor not?

A. I believe there has been one for '69 3and
'7C, ves.

0. and vou have another deficit in 71, Wil
v not?

A. 1 =hink .t's a little earlv to prv b
“hat, T don't know.



Tr.

»

And it was in about the latter part of
1967, was 1t not, Mr. Hummel, that the
Lovell plant came into operation?

1 don't remember when they started. I
think that's a matter of record, whatever
the date might be.

I am sure it is., I think it will be
agreed 1t

21]

was the latter part of 1967 that Lovel
came into operation,

All right, sir,

And when they did come into operation,
it was determined by the officials of
Georgia-Pacific Corporation that the
Lovel plant would serve the Northwest
market, which the Sigurd plant had pre-
viously served; isn't that true?

I would guess, ves.

Well, that is the fact, is it not?

All right, fine.

And thereafter if you shipped any mater-
lials other than--and I think you were
still permitted to ship plaster to fill
a car out with other products; isn't
that correct?

Yes.

But if you wanted to ship a whole car-

load of gypsum board, you had to get
permission from Portland?



I7r,

Q.

S0 cre. as far as ary effectiva thing -
concerred you wera out of the Northwes:
wackot?

W2 vore redvced so far s snipments,

Trat's right. Just to filling out cars
which already hacd plaster on them?

It wonld He a specific product that the
ordered from the Sigurd plant.

All right. Products which couldn't be
gec*ten any place else?

Nct necessarily.
22]

~ren as far as goes that occurred the '

pa~t of =hat profitable year of 1967, ¢
“hat b oring 1908 vou really didn't have

bror o v hatb Northwest market at
‘ o 1t on this very reds

That's correct,

Ard ther being familiar as vou are W

nlant, isn't it 2 fact that in
e Acome plant began o maks moest 07 -
shipments of gypsum board into the ’
californiez market?

M. TAVLOR: If you know, Mr. ‘iommel.



I don't know that they shipped most of it.

Wwell, your shipments into Southern calif-
ornia were very much reduced in 19672

That's very possible.

The latter part of 1967; isn't that the
fact?

I presume that they were reduced, yes. I
would have to go back and verify these
figures.

and the market that you were told to serve
was the Bay area; isn't that right?

Yes, that was my prime market.
That was your prime market?
Yes.

And you were pretty much confined to that
prime market, were you not?

Because of price, yes.

Well, as a matter of fact, the Sigurd
plant could ship into Southern California
cheaper than the Acme plant, could it not?
No. I could have shipped into Southern
California if I could have got my in plant
cost low enough to make a

-Ie 23]

profit,

But I'm talking about the freight rates.

I'm talking about the total price.

~11-



2

veeil, 1 talking about the frelcoht g
S ar as trco freiyghit vates are conge -

toon’'t know. 1 wouldn’'t coripare---

e freilgnt rates into Southern Califo -
vore cheaper from 3igard than they were
. 'm oconcerned with the total.

A1l right. I uanderstand what you're co-
cerned with, but answer my guestion -
will please,

wWill you restate 1t plecase?

so far as freight rates are concerned,

Pacific could ship from Acme into South:
California; isn't that correct?

T con't know. You see, I1I'm not concern:
with *he freight rates.

Al" right. So far as freight rates are
cerned, Sigurd could ship just as cheas

into the Northwest as Lovell could. i+
just a standoff, wasn't it, so far as of

rates were concerned?
I'd have to check thoem.

vor don't dispute that that might be
Lacr

Tiec it might have been, no.

wou, o1en't it a fact that n 1968 qnd»A
“veoy vear since 196&, when sales wels
“rom tre Sigurd plank, that vou were O
ited at tne Sigurd plant wothoa oo
“r .o OF that wraterial rac:c. ©0an

e

-172-

could shiv cheaper from Sigurd than Geer.

|



Tr.

-

kX

A

price to the ultimate customer?
1 don't know that that's true.
24]

vYou don't know whether that's right or
not?

No, 1 do not.

Is the price that you sell, we'll say,
using that term in guotes to a distribu-
tion center the same price that the
distribution center sells to an ultimate
customer?

I don't know.

You don't know?

I don't, no, sir. I'm not involved with
the accounting procedures to that extent.

Well, as a matter of fact, what i1s the
capacity of your plant at Sigurd?

At one hundred percent capability?
Yes.
Near 140 or 141 million feet.

Well, as a matter of fact you ran pretty
close to that in 1967, didn't you?

Was that the year we ran ninety-seven
percent capacity?

That was the very profitable year that I
Just showed you?

Tes,

-13-
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{

o

Ao

o
o

#ut you haven't run near to that capacit
at any time since then, have you?

NC

In fact it has been going deownhill, hasp
it?

Generally from the 1970.

From 19677

Wwell, from the ninety-~seven percent.
Which is in 19672

Oh, all right.

. 25]

Now, it's a fact, is it not, that in
about 1968 the Johns-Manville Corporation
acquired the Apex plant or Pabcc Plant, i
gquess you call it, which is located at
BApex, Nevada?

MR. TAYLOR: Again, 1if you know.

I don't know the date,

1t was about that time, was 1t not?

All right, fine.

Ard 1t's a fact, is it not, that Gecrglé
Pacific entered into an excharge agroere?
with Jchns-Manville Corporation wherety
Tohrs-Manville at Apex was to manufact::
certain proaucts for Georgia-~Pacific,
coartalip gypsum board products?

I relieve there was some sort of an acres

WEML .

14—~



.

-

Tr

'’

That's right, and the Georgia-Pacific
plants were to manufacture some product
for Johns-Manville: isn't that right?

Now, so far as the agreement, I have no
knowledge of that, but we did make some
board for J.M., yes, sir.

and J.M. made some board for Georgia-
pacific at Apex?

I believe.

you know that, do you not, Mr. Hummel,
because the orders for that product at
Apex, so far as Georgia-Pacific is con-
cerned were channeled through the Sigurd
plant, were they not?

That's right, but I'm not sure it was the
year 1968,

well, 1t was somewhere around that time,
was it not?

. 26]

Yes, I know that they did make some.

All right. And so when any one of the
California branches wanted to place an
order for a product at the Apex plant,
they would have to send an order form to

vour plant, would they not?

don i recall the exact procedure, but we
did handle some of the paper work.

“ou handled the paper work?

In the office, yes, Ssir.

" ~15-



Q. All right,
A. I didn't, myself,

Q. But people working under your jurisdict.
aiaz

A. Yes, sir,

Q. All right. And when an order would come .
then you would TWX, I guess you call it,
Apex to release so much material under -
Georgia-Pacific brand to the branch or
whichever one of the Georgia-Pacific bra.
would place the order from california?

A. I don't know the exact procedure, but i*
would generally follow that, I suppose.

Q. And this was really orders which went tc
Apex, Nevada, which might very well have.
gone to Sigurd and you might have filled
isn't that true?

MR. LATIMER: I object to that on the
ground it is argumentative.

MR. McCARTHY: Well, I am leading the wiv
ness and I'm entitled to lead an adverse
witness,

THE COURT: He may answer if he knows.

A. I don't know where those orders would ha:
gone.,

Q. They came from california, did they not
market

[Tre 27]

ave

which you at one time had been servind =
clusively?

~16-



1 3.d- t serve it that exclusively. We
had competiticn 1 there and 1t increased
threcugh tie years,

I'm talking about exclusively as part of
zec:ar:a-Facific’s . 7ncerned.

Nol exclusively, "o,

vyou served it zll exclusively except
Southerr. Cai:fornia, which ycu shared
wit® Apex or Acme, 1sn't that true?

That s possible, yesg,

Now. I w3nt tc shaw you scme dccuments,
Mr. Hammel, 3an3 1 show you what has been
m2rxed 3s Flainti1ffs’' Exhikbit 4 which is
from Mr. Hummel! tc Mr. Richards, dated
MarcY 7. 13€8, and wculd ycu lcock at
trnat gleasze?

fitrenz 1oows 3t exribat,)
New. G0 yeu reczl! that deocument? I
azs.me you nave beer review.ng these
decuments these lLast few days?
I naven t,. no.

4

Oksr o D& y2u recall this, Mr. Hummel?

Not particularly. [ can read tne fact
that I rave writnen a2t. but I can't

recsll 1t particularly.

4ell  you 83y nere: "Sublact. dated March
7. 1968 Subjysct: Sijurd Production
Cazacity frr 12€8, This 1s addressed to
qr. T. W Ric-ards." He s tre production
Téviger . 18-t ke, 1r Portland?

~17-



Q. You say, "That the Sigurd plarnt productis
set at one hundred percert capacityv, it
will be extremelv difficult to achieve i-
business continues as it was in Februarv,
Sigurd plant was down eleven days du:z to
the lack

[Tr. 28]

of board and plaster business. Thic was
further complicated by a very limited
storage cavaclity and wide product line anp?
inventory. We would have to be assured of
steady business volume or adequate ware-
house storage to even out sporatic sales
through larger inventory and to maintain
constant production schedules. The total
days lost to date is almost forty percen:
of total days lost in 1967." That would
indicate you were somewhat worried about
getting enough orders to keep that plant
goind, were you not, Mr. Hummell?

A. I was concerned with getting more ware-
house space.

Q. And also more orders, more business?

A. More warehouse space so T can inventory
and increase business.

Q. And get more business, sure. I show you
plaintiffs’' Exhibit 5, which was the reol’
you got from Mr. Richards, if you will
identify it, I'1ll read it out loud so the
court will know the contents of it.

(Witness looks at exhib:f.)

A. All right, sir,

Q. This is in reply to the one I just read
dated March 10, 1963, "I am in complet

-18-
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agreement with ycur positior in regard to
your letter of March 7. 1968. Part of
the problem is the result cf the Johns-
Manville purchase of Pabco--that's the
Johns-Manville purchase of Pabco, 1sn't
1E87?

Yes.

At Apex?

Yes, S1ir.

And that would refresh your reccilection
that that

29]
tcok place in 1968, wouldn't 1t?
Thank ycu.

MR. TAYLOR: What's the rumber of that

iccument, Mr. McCarthy?

MR. MCcCARTHY: Exhibait 5.

"Tre other part cf the prcblem 1s the
start up c¢f the Lovell plant. I am
arplying as much direct pressure to the
sales department as I can and am most
rcreful of greater business for both
Sigurd and Lovell. It 1s because cof this
prceblem that I would ask that you investi-
gate additional warehousing at the Sigurd
plant." 1Incidentally, did you ever get
that additional warehousing?

NGt vet

UJet pres this scrr cf allay your

as oand think you were going to get
More business?

.

-19-~



it says: "This will confirm--subject:
sigurd plant--this will confirm your con-
versation with Mr. McKaskell when you
were 1n Portland today. We need orders
for an additional five hundred thousand
square feet per week over the present
order level out of Sigurd. It is assumed
that the bulk of this will go into North-
ern California--that had been assigned to
you as your prime market, had it not?
"But all of it cannot be absorbed there
and will need the assistance of Hans
Umbriet and place additional orders at
sigurd for his area." Now, Hans Umbriet
was also another salesman down in the Los
Angeles area, wasn't he? "Of course

this should not be done at the expense
of--of course this should be done at the
expense of Las Vegas volume rather than
Acme." In other words, what he's saying
is that the orders shouldn't go to

Apex plant in Nevada at the expense of
Acme, sending the orders to Acme, to the
Georgia-pPacific plant there, but it
doesn't say anything about not doing it
at the expense of Sigurd though, does it?

No.

. 31)

* Kk K *

There's a P.S. on that letter which says:
"P.S.: The attached copy of TWX to Ernie
Reynolds--he was a salesman in the North-
west region in charge of the Northwest,
wasn't he?

Yes,

"Indicates that we need this additional
business for Sigurd. Recently we have

~21-



been making some shipments into the Nortr.
west from Sigurd rather than Lovell." y:.
this TWX attached to this from Mr. Reynol:
from Mr. Myer says: "Effective May 6, al:
orders for Northwest region should be
shipped from Lovell unless covering items
not available there.*

A. Yes,.

Q. Please inform Al Wright and branches." I
presume you must have got a copy of that &
one time, did you not, those orders from
Portland saying that effective that date
there would be no more shipments by Sigur
into the Northwest?

(Withess looks at exhibit.)

A. I don't know whether I got a copy of this
or not.

Q. But that was a fact in any event, wasn't
it? g

A. 1It's pretty much a practice, yes, sir.

Q. Well, it's a fact that effective that dat¢
you were ordered not to ship anything more
into the Northwest:; isn't that true?

[(Tr. 32)

A. Unless specifically ordered from Sigurd.

Q. Unless specifically permitted by Portlant
to ship into the Northwest?

A. Yes, sir.

Q. But you occasionally got special permis
sion to do so?

-22-



For vArious reasons, yes,

1 show you Exhibit 7 from Gerald Hunt.
Now, who's Gerald Hunt?

fle's my in plant expeditor in charge of
crders and things.

And he works under your supervision, does
he not?

Yes.

And this 1s from Gerald Hunt to Mr.
Richards, your boss in Portland?

Yes.

And :t’s dated May 20th, 1968, not too
lorg after this order went out. And it
says: "Sigurd plant still in need of
business.," Do you recall that?

i:tress looks at exhibit,)

I can read it, but I don't specifically
tecall this TWX.

Did you get any help so far as you know?

[ don't recall what was the result of
that was,

well, according to your Exhibit 8, which
dated May 27th, 1968, here's a TWX from
“r. Birch. He was one of the sales up in
Portland, was he not?

What's the date on that?
This 1s May 27th, this is a week later,

=il right.

¥ i’},,_ o



(
Q.

A.

Tr., 33]

1968.
I believe he was 1n Portland at that time,

This 1s to Mr. Wertz at Portland. He was
the Georgia-Pacific salesman in the Bay
area, was he not?

Yes, Sir.

And Mr. Birch says to Mr. Wertz: "Sigurd
plant very short of orders, Warehouse nox
capaclty. We will have to shut down
Wednesday 1f orders are not received.
Please inform all your branch managers of
this critical situation with Sigurd." D¢
you recall that?

(Witness looks at exhibit.)

A,

I don't specifically recall tha., but I ar
sure that it existed and at the time 1t w
handled accordingly,

Here's a TWX dated June 21, 1968, from M.
McKaskell to Mr., Wertz.

MR. TAYLOR: What number is that?

MR. McCARTHY: Exhibit 9.

It says, "Sigurd has been advised of trars
fer of some excess orders at Lovell for
shipment to Northern california branches.

please proceed to coordinate with both
branches."

Excess orders?

That's what it says., Does that surpris¢
you?



No, 1t doesn't, because the nature of our
vusiness, it fluctuates considerably.

* * % *

34]

* kx * %
¥ow, dhidn't there come a time, Mr. Hummel
whelr you made some complaint about all

these orders which were being placed at
Apex and were not coming to you?

well, it's possible, because I've always
tried to get all the business I could get
by nature.

Wwell, for example here in June 25th or
June 26th, 1968, Gerald Hunt, that's your
expeditor, is that what you call him?

Yes, sir.

He sends a TWX to Portland to Mr. Richards,
and he says: "Our distribution warehouses
are placing a lot of orders with Johns-
Manville at Apex, Nevada. In the past
three days they have placed nineteen car-
loads, six cars by G-P, Georgia-Pacific,
San Diego and 13 cars by G-P, Anaheim,"
Wouldn't you say that was pretty much in
the nature of a complaint?

Well, that could have been because our
customers felt they could get faster
service out of that plant. They needed

the board and they didn't want to wait

for Sigurd or we could have been on a back-
log of business.

Well, I'm not asking you to speculate,
I'm asking you isn't that in the nature of
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a complaint, wouldn't you characterize
that as a complaint?

A. No. 1It's a statement of fact, I'd say,
Q. All right.

MR. McCARTHY: I will introduce some of
these without particularly questioning this
witness about them.

Q. Didn't there come a time, Mr. Hummel, to
your knowledge where Georgia-Pacific eve;
started to supply a

[Tr. 35]

California market in 1968 from their plax
at Blue Rapids, Kansas?

A. 1 believe they did ship a little board
into california,

Q. In fact a substantial amount of board,
wasn't 1it?

A. I don't know what the amount was,.

Q. I show you here a communication dated
July 3rd, 1968 from Mr. McKaskell to Mr.
Umbreit and again this is the Vice-
President of sales in Portland to Mr.
Umbreit who is in charge of sales in the
Los Angeles area, and hec says 1in this
communication: "Sigurd is not shippind
into the Northwest except where 1t 1S
absolutely necessary when mixed cars o
plaster are called for," and then 1in the
next paragraph he says: "You will 1in the
future be notified of any movement of
Sigurd orders to Blue Rapids ahead of
time." which would indicate some of the
orders for Southern california were goifs
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to go to Blue Rapids, would it not?

They could have had reference to plaster
products, couldn't they?

They could have, but they could also--
I think it could.

But the facts would also show they were
shipping some gypsum board and--

MR, TAYLOR: If the court please, I object
;2 this line of guestioning. ©Now, this is
:pical. This witness is not a party to that
cument. We don't object to the document.
S think that--

* * Kk &

Tr, 38]

* * Kk k

I am passing 14 for the moment. I show
you, is it a fact that in July 1968, you
were again calling for help as far as
business for the Sigurd Plant is con-
cerned?

I wculd send one of those if it got down
to less than a three or four day backlog,
i» 1+ matter of course,

[ sce.  That is an example of a call for
“elp, 1s 1t not? Or at least an appeal
{0r more business?

- would say that it makes them aware.
I have here Plaintiff's Exhibit 16 to Mr.

fumel from Mr. Richards, your boss, to
‘2u. dated July 16, 1968 and it is
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entitled "Shipments into the Northwest", -
says "I note for the week ending July 1].
that the Sigurd Plant shipped 631,000
square feet of board into the Seattle
Market while Lovell shipped 333,000 squar:
feet into the San Francisco Market. This
is a considerable freight penalty in tha:
your freight from Sigurd to San Francisc:
is 56¢ versus Lovell's 8l¢ rate. I fing
it difficult to imagine 631,000 square
feet of board that Lovell does not or
cannot manufacture. Please have Gerald
Hunt give me a breakdown of the orders
going into the Northwest Market or a copy
of the orders for the next 30 days.

[Tr. 39]

We cannot continue to pay a freight penal:
in order to suit the distribution divisic
idiosyncracies. Do you recall that com-
munication?

A. Not this one in particular but I know tha'
there have been instances where we would
give him a breakdown for one reason or
another.

Q. Mr. Richards was rather disturbed, was he
not, that you had been shipping into the
Seattle Market rather than the Lovell
Plant?

A. I told you I was competitive and would
get all the business I could.

Q. 1It's been pretty tough going at times, fe
it not?

A. Not necessarily.
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Well, here is a communication, Mr. Humel,
gxhibit 17 from Gerald Hunt, your expeditor,
to Mr. Richards in answer to this communi-
cation I just showed you and he says in
answer to your letter to Mr. Humel of

July 16, 1968 entitled Shipments into the
Northwest. The Northwest Area now

includes all of the States of Utah and
Idaho which is in the main part, the Sigurd
Market and not a Lovell Market. 1In re-
capping the weeks ending July 11, 1968, I
find that only 175,680 went into the Lovell
Market Area and each of these cars had
items which could not have been furnished
by Lovell. They were mainly lathboards
with a small amount of plaster. I will,
however, send you a copy of each order

that we ship into their market area for

the next 30 days. * * *

* * % *

. 40]

* % * %

Passing 18. I show you the Plaintiff's
Exhibit 19 to Humel from Richards which is
dated July 30th. It says permission to
ship vValley Lumber, Grants Pass, Oregon,
this one order. This would be an example,
would it not, that where you wanted to
ship a load of gypsum board into the
Northwest you had to receive permission
from Portiland?

It could have been a specific request that
1t wouldn't even relate to what you are
trying to find,

If you did ship into the Northwest a
straight load of gypsum board, you had to
Jet permission and permission was gener-
ally given in this fashion?
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A, -- profit from that,

Q. Just answer my question; this would be
the kind of permission you would have tp
receive to ship a straight load of gypsy
board into the Northwest, would it not>»

A. Maybe, yes it was.

* *x Kk K

[(Tr. 44]

* *x * %
Q. Passing 28, 29, 30. Ordinarily Salinas,
California, would be in the Bay Area and

would be in the prime marketing area of
Sigurd, would it not?

A. It has been, vyes.

Q. And you would customarily regard that as
market that you would be serving, isn't
that right?

A. I would say, yes.

Q. Didn't there come a time when the powers
in Portland decided that they would ser
Salinas out of Acme?

[Tr. 45]

A. It might have been for a freight advan-
tage or total profit advantage, I don't

know.

Q. You say a freight advantage or total pre
fit advantage?

A, It could have been, I don't know.

* *x Kk *
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well, in Plaintiffs' Exhibit 31 Mr. Burch
says concerning our recent conversation I
would like to seek your cooperation in
placing all gypsum wall board orders for
Salinas at Acme., We have a crazy freight
rate at Salinas which makes it extremely
unprofitable for us to ship that branch

out of Sigurd. Then in Exhibit 32 the
Freight Department comes back to Mr.
Richards and says, under date of June 13,
1969, we are confused by your statement
that 1t 1s more profitable to ship Salinas,
california, from Acme rather than from
Sigurd. Our check with the current 120,000#
rate from Acme to Salinas reveals the rate
of 78¢ per hundred weight and that the
transportation charges are therefor 6¢ per
hundred weight cheaper from Sigurd. Since
this date have you been permitted to ship
into Sigurd?

Into Sigurd?

Into Salinas?

I have shipped into Salinas.
Since June of 1969.

I would suspect that I have, yes.

You just suspect.

. 46)

I would have to go back and verify it if
I told you that I would just be guessing.

And 1n June '69, June 12, 1969, June 11,
1969, actually, Plaintiffs' Exhibit 33,
Slgurd Plant needs orders to maintain a
‘ive-day schedule., Please advise distribu-
tion centers. 1Isn't that an example of a
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cry for help?

A. I guess,

* k Kk K

Q. Plaintiffs' Exhibit 35 is a monthly
report of business conditions from Mr.
Jorgensen to Mr. Richards. Mr. Jorgensen
is the manager of the Blue Rapids Plant
in Kansas, 1is he not?

A. What are the initials there?

Q. They are--

A. We have two Jorgensens there,

Q. This is J. S. Jorgensen, Blue Rapids Plan:,

A. That would be Shar.

Q. And he talked under the heading "Service".
The extension of our marketing area to
more distant points during the month

lengthen the turn around time on our flat
car pool

[Tr. 47]

resulting in some shortages in mid-month.
This could probably be attributed to the
movement of fourteen of our cars to the
Los Angeles market. That would substan-
tiate your statement would it not, that
the Blue Rapids Plant was sending some
gypsum products to the Southern californ::
market?

A. 1 don't recall that I made that statemer:

Q. Well, it is a fact 1is it not?

-32-



: Apparently, 1t 1is,

3

* Kk ok *

Xk ok Kk

. Here 1s Exhibit 41 which is a communica-
tion from Mr. Niederkorn, he is some sort
of a sales official up in Portland was
he not?

i, Yes ye was.

-, It 1s addressed tc a Mr. Umbreit who is
your sales manager down around Los
angeles, I believe, which is entitled
"Shipments from J-M Plants"., Johns-
Mansville, I think we agree. 1It's talk-
ing about--it says, to sum up our approved
shipping methods the following is offered
by the plant. Apex, Nevada, l-rail ship-
ments, billed at rail price, Sigurd pays
railroad freight bill. Does this mean,
Mr. Humel that when

Ir. 49]

cne of the California branches ordered
some products from the Apex plant of John
Mansville, which order is processed
through you, that your plant is charged
with the freight on that shipment?

* * K* Kk

1 don't know what they would have been
referring to there or what the conclusion
was, It 1s evidently asking a gquestion
and for comments on 1t and I don't know
whit the decision was.

* x %k %
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Q. All right. Did it occur to you, taking
pride 1n your plant here at Sigurd, that
as far as your profitability was concerne:
that i1t was somcwhat unfair for you to be
charged with frecigai on a shipment out of
Apex to some ot the Calitornia branches o
Georgia-Pacific and you didn't get the
benefit of the sale of the gypsum board
itself?

A. I am sure that I would never allow that,
Q. You would never allow that?

A. Not within my authority range, I would
volce an opinion.

(Tr. 50]

* *x Kk K

Q. That wouldn't do your balance sheet any
good, your profit and loss statement any
good, would it, to be charged with
freight for shipments out of Apex?

A. No, sir.

* * Kk ¥

(Tr. 52]

* ok Kk K

Q. Is it a fact, as a matter of fact, I
think you have agreed with me that pro-
duction since '67 had gone downhill
generally speaking. When your volume
drops off and your fixed costs remain the
same, of course, that presents quite a
problem doesn't it, to a manager?

l
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Well, we've been fortunate 1in being able
to decrease our 1n-plant costs in view of
that. Now our volume hasn't totally
dropped since 1967,

Not totally, but i1t has declined, hasn't it?
it has come back, too. I would say in
relation to our competition we have done

a lot better.

But in relation to Acme and Lovell, you
have done a lot less, too.

I don't know that that is true.

You will agree with me that as a general
proposition that when your volume drops
off as far as your orders are concerned
and your fixed costs remain the same, of
course, your profit of the plant is going
to shrink, isn't it?

Well, I could say that that wouldn't
necessarily

Tr. 53]
be true.

Y I see.
I could have shipped into Southern calif-
ornia at any time if I could have made
money .,

* *x * *

Here is Plaintiffs' Exhibit 47 from Mr.
Umbreit the Los Angeles Man, to the Branch
Managers, it says.

Was I copied on that.
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Q. No, you were not? It says we have rece,
instructions from our top management in
Portland that the eight branches in the
Western Regilon drawing materials £6r the
Acme Plant will have to weekly plaée
orders totalling 2,110,000 square feet »:
wallboard at this plant, speaking of the
Acme Plant, We were not asked to try an:
reach this goal, we were told to reach t-
target immediately. And he lists the
branches here and among the eight are
Anaheim, Los Angeles, Riverside, S$San Diec-
San Fernando. Those were all places to
which you have from time to time shipped:

[(Tr. 54)
A. And still do.

Q. From time to time. Not in the quantity
you once did?

A. I am shipping them as much now as I ever
did.

Q. Acme 1s shipping a good deal more, isn't
it?

A. I am shipping all I can handle.

Q. You mean you have got all the business \t.
want?

A. Right now, I have got all the business :
need,

* Kk ok Kk

[Tr. 61]

* Kk Kk Kk

CROSS-EXAMINATION

~36-
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-, MR. TAYLOR:

Mr. Hummel, 1n your direct examination you
discussed the general problem in the indus-
try or you mentioned a general problem in
tne 1ndustry. Will you tell us what you
meant by that, sir?

I had reference to the general economic
situation that was created by the slow down
in building and was affecting all of the
industry at that time pretty much nation
wide, but originated, I believe, first in
california and then spread to the East,

Now, how many years, sir, have you been
involved personally in the gypsum industry?

About 13 years.

Now, would you compare for us the general
economic conditions in the industry from
your experience in the three years concern-
ing which Mr. McCarthy asked you so many
guestions, 1968, 1969 and '70, and the
other ten years?

Well, I would say generally, there is no
real comparison excepting extreme con-
trast, the last three years

L62]

the bottom seemed to literally fall out of
the whole market.

¥R. TAYLOR: I have no further guestions.

* Kk kK
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[Tr. 63]

* ok ok %k

GLENN EDWARD WILSON
called as a witness by the Plaintiff, being
first duly sworn, took the witness stand ang
testified as follows:
DIRECT EXAMINATION

BY MR. McCARTHY:

* * Kk x
Q. State your name please.
A. GLENN EDWARD WILSON. I live at 242 Iron

Mountain Boulevard in Lake Oswego, Oredgon.

That's a suburb of Portland.

Q. And you are Vice-President of Georgia-
pacific Corporation, are you not?

A. That's correct.

[Tr. 64]

Q. And how long have you been Vice-President.

A. Since early 1968.

Q. That's a corporate Vice-President?

A. That's correct,

Q. And you are also general manager of the
gypsum division of Georgia-Pacific Cor-
poration?

A. Yes, sir.
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and how long hace you been Gencral Manager?
since mid 1969,

All right. Will you please tell us what
conncction you have had with the gypsum
Aivision of Georgia-Pacirlic since the
nerger of Bestwall and Georgia-Pacific?

at the time of the merger in April of 1965,
] was Vice-President of manufacturing of
Bestwall Gypsum Company. At that time

that we were acqguired by Georgia-Pacific

I became a divis ion Vice-President of
Manufacturing for Georgia-pacific.

and specifically Vice-President of the
Gypsum Division?

Yes. But I was not a corporate Vice-
President at that time.

But you were in effect in charge of the
Gypsum Division of Georgia-Pacific in all
respects except sales; is that correct?

Except sales up until mid 1969,

Then you became the head man so far as
sales 1s concerned also?

That's correct.

and what was your position with Bestwall?
I think you said you were Vice-President
a1s0?

-Te 65

¥es, 1 began my experience in Bestwall

in 1958, as a production manager for their

fAarer operations. I was also a production
anager for the gypsum operations, was
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assistant to the President and then vy .
President o!f manufacturing,

And when di1d you become Vice-Piresident -
Manufacturing for the Bestwall Comparny,
avproximatcly?

Oh 1962, 1963, about that time.

And that was a corporate position--
Right.

As Vice-President?

Correct,

And did you have anything to do with
sales in Bestwall?

I'm not sure that I can really answer
that guestion, having to do with the
operation of a plant or plants you have
to have something to do with sales. I
did not personally direct any sales,

But you knew generally what was going o
That's correct.

At the time just prior to the merger of
Bestwall and Georgia-pacific in April o
‘65, how many gypsum plants did Bestwal-
have?

We had nine.

And would you mind telling the court wh.
they were located?

We had a gypsum plant at Wilmington,

Delaware, Brunswick, Georgia, New Orled
Louisiana, Ackron, New York, Grand RaP--
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Mmichigan, Fort Dodge, Iowa, Blue Rapids,
kansas, Acme, Texas, and Sigurd, Utah.

Tr, 066]

Sigurd, Utah, being, of course, the
westerly most plant?

At that time.

Just prior to the merger?

At that time, yes.

And would you mind telling me what kind of
sales force the Bestwall Gypsum Company had
in the westernmost area of the United
States just before the merger in April of
'652? They had salesman out, did they not
in the western parts of the United States?

ves, we did have a field sales organization.

.. Where were they located in the western part
of the United States?

I--
In principal cities?
In principal cities, that's correct.

What would you estimate the number of that
sales force to be?

Il couldn't estimate it. I wasn't that close
to the numbers and people's names and so on.

I think Mr. McKaskell estimated it around

fourteen or fifteen men, would that sound
ahbout right?
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A. 1f he says so, I am surc that's what ;¢

Q. In fact, he was Vvice-President 1n charc.
of sales for Bestwall, was he not? )

A. That's correct,.

Q. And did you and Mir. McKaskell work clos.
together?

A. Extremely close.

Q. I take it that one of your many jobs has
been to administer this lease, which is
contro =2rsy here between

[Tr. 67]

American Gypsum Trust and Georgia-Pacifi:
has it not?

A. It would have to be in my position.

Q. I think you made available to me or one
of your lieutenants at least at Portlan:
this map which has been marked as Exhib:"
1,

A, Yes, sir,

Q. Which outlines the various shipping are#
of the various plants of Georgia-Pacific
although this map is dated 1963.

A, That 1s correct,

Q. And was the Bestwall map which was
acquired by Georgia-Pacific, was it not

at the time of the merger?

A. That 1is correct.
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and bas been utilized by Georgia-rpacific
1n connection with this marketing opera-
tion?

i portion of it, ves.

well, a portion of it., 1'm concerned with
the portion that's on this map.

3t what particular time?

well, as of April of 19657

1t was being used.

it was being used?

That's correct.

And does this area outlined in blue on
this map correctly delineate what was

then considered the marketing area of the
Sigurd plant?

In general.
Well, in general, are there any exceptions?

Yes, the Southern california was an excep-
tion.

southern California which is marked with
stars and

lown here it says, "Southern california
“111 be served by Acme and Sigurd.,"

..at s correct.
take 1t then that all of this area out-

-ned 1n blue which was the Sigurd marketing
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arca 1ncluading scuthoern Calitornia, ox.
that arca which: was alsc scrved by Ao,

A. At that time.

0. And to what oxtont was ot sorvea by
and to what extoent was 1t served by sSho.

A, [ do not know 1in loo,

Q. You do not. DBut I think you told me 1
your deposition that early 1n 1967 thc
situation was that Sigurd was scrving a
majority of the gypsum products in the
Southern California area and that Acme w::
serving what was then the minority?

A. Did I say that? 1 would have to take a
look at my deposition.

Q. I will be very glad to show 1t to you, s.:
Do you dispute the statement that I made.

A. No, I just want to check it.

Q. All right,

MR. TAYLOR: The year, Mr., McCarthy, 1is

19%67.

MR. McCARTHY: Yes.

Q. Here I'm talking about 1965, I think arc
the gquestion was and this is on page Q
where we are talking about the split o:
the market--

A, Yes,

Q. "would yvou say it was sort of a 50 °~v

position Or-- Answer: I am not surc.
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691

That's what I meant, I am not sure and I
wasn't sure what it was,

and you went on to say, "I can't give you
an exact brcakdown. The majority of what
was sold 1n Southern cCalifornia would have
been shipped from Sigurd," is that a cor-
rect statement of fact, sir?

] don't know.

you don't deny that you made that statement?
I made that statement. I made the state-
mert that I was not sure and I can't be

sure because I don't have any records that
tells us exactly.

All right, sir. I call your attention to
page 63 and we're talking about the Apex
rmarket, Apex, Nevada. "And would this ordi-
narily have been the market area of the
Sigurd plant? Answer: The shipments were
made into Southern california which would
have been within the prime marketing area
of Acme at that time. Question: I see,
ard how long has Southern California been
the prime marketing area of Acme? Answer:
Since 1967,

That's correct.

oid you make that statement?
Ye2s, I did.

*nd 1s that a correct statement?
‘Lat is a correct statement and I have

a
cords to 1967, but I do not have records
r 1965,

e
o)

~45-



Q. And 1t went on there, “Question:" After
you said 1967, "Question: Prior to tha:
time 1t was Sigurd. Answer: Sigurd hag
the greatest majority of shipments prio:
to that time." Did you make that answe;

A. I made that answer.

[Tr. 70]

Q. Is that a correct answer?
A. I'm not sure.

Q. Do you deny that that': . _—orrect state-
ment of fact?

A. I made the answer, but I can't be com-
pletely sure without saying that I felt
that that was a true statement, to the
best of my knowledge it was a true state-
ment.

Q.- And do you still feel it 1is a true state-
ment?

A. To the best of my knowledge, yes.

Q. Thank you, sir. At any rate since 1967
there is no doubt but what the majority
of the shipments to Southern californma
have been from Acme?

A. That's correct.

Q. And a relatively small number from
Sigurd--a small amount 1 should say.

A. What do you mean by a small an.

Q. Well, certainly less than tifty porcebw
wasn't it?
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.-, 1 think it was less than fifty per-
ent, but I suspect the total was higher
than 1t was 1in 1965,

| seve All right. Mw, except for this
soblem we're having just now about
suthern California, there was no ques-
1on but what in 1965, the rest of this
rea outlined in blue was the Sigurd
iarket, was 1t not?

That was shipped by Sigurd?
ves, Now, I think when I took your depo-
sition 1n January, 1971, you said there

was another marketing map being made up
to replace the one then in existence?

That 1s correct.
1 assume that map has now been completed?
71

That map 1s in its final stages right at
this time.

rom January, it's still not finished;
.s that right?

It's a pretty long and complicated pro-
cedure to check individual counties of the
Imited States on freight rates with

ir1able plant costs and delinate an

“rea, Mr. McCarthy.

sce, and it's not completed yet?

= | say 1it's in its final stages of prek¥
“aration,

«-1l, there's no guestion, of course,

~.at Lovell came on 1n the latter part
13072
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'hal 's correct.

2. Aand when 1t dia cone on line, thon the
prime marketing ares for Love 11 was the
Pacific Northwest: 1sn’'u that corirect

AL Yes, the maln narkel:n, a. .a wa., ,ow,

Q. And you said that Soathern Calilfornila
becamc a prime marketing area ol some,
after 19672

A. Yos,

0. And then the prime marketing area so rai
as the Sigurd plant then in 1967 was det..
mined to be the Bay area of San Francisc:

isn't that correct?

A. Salt Lake City, the intermountain area
and the Bay area?

Q. Yes., Now, I also show you here, Mr,
Wilson, two organization charts which I
want to introduce in evidence. ©One of
them 1s dated May of '65, Plaintiffs'
Exhibit 57, and another is dated Fcbruar’
of 1968, Exhibit 567

A. Yes.

Q. I think you can identify that those are
correct charts

[Tr. 72]

of the organization of Georgia-Paciric :
it includes the gypsum division?

(Witness looks at exhibit.)

A. That's correct.
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4nd shows the partices at least who hecld
srtices as of that date?

'rat's correct.

1 have a document herc i1dentified as Plain -
i:ffs' Exhibit 58 dated may 24, 1967 from
My, K. A. McKaskell who at that time was
1ce-President of Sales, addressed to Mr.

W. A. Hunt, who was Executive Vice-Presidet

of Georgia-Pacific Corporation; isn't that
correct?

That 1s correct.

and a copy of this document was sent to
you?

yes,

And among other things that document is
talking about possible purchase of the
plant of Gypsum Products of America at
Lovell, Wyoming, and says, "Confirming
our review last week and also formally
recommending that we proceed with this
vlant, I give you this observation: Based
upon our present estimate of 1967 sales
in the Northwest, we will be able to
achieve 25% market penetration by selling
approximately three million feet more 1in
this market. This is a sensible expecta-
tion, I think. The balance of the Lovell
sroduction would go into the Intermountain
3rea which has more favorable freight
rates than if we shipped it from Sigurd.
“z are also estimating approximately five
~1llion feet jn Alaska in this study. If
& can't get ik there, I'm confident we
Zin get it from the Northwest. So in
--mmary and in effect I am completely
orfi1dent that we can sell to capacity
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trom Lovell within a reasonable Tongty,
time after 1t's start up. As tar a.
Si1gurd 1s concernhed, 1 also teel cong. -
dent that the fi1gurcs that we arc v,
1ing i1nto the potential type of total
markect of Central California at 9.6  ar.,
Southern cCcalifornia at 6.7%--hc's talk. -
about percentage of market penctratior,
1sn't he?

That's correct.

"Can be achieved with our distribution
advantage, Although we are basing this
study on the Sigurd capacity of 120
million feet, by shipping into the Statc
of Ccalifornia I believe that the branche:
could serve as a reservoir in lieu of 2
plant warehouse which Sigurd would regua::
1f we were to operate at an absolute max.-
mum capacity of approximately 144 mill:c
feet," 1Is that a correct statement of
maximum capacity of the Siqurd plant?

That would be my estimate of the maxiryc
capacity.

"We are now working on a study which at
this time indicates that it will requirs
us to sell an additional one hundred
million feet into the State of califorr.:
should we install another board machin:
at Acme. I believe that this can be
done provided we are able to put the
board in warechouses in this state at a
cost of no more than two dollars above
the estimated cost of the competitive
mills located there," And another par2-
graph which says: "It appears that the
volume from Sigurd plus an additional
one hundred eight million feet from AJ-

-30—-



would reguire us to take 13 to 15% of the
total potential market. This would be
equitable since counting us as a plant
there would be a total of 7 manufacturers
selling in the market place.” 1In other
words, he's going to count Georgia-
pacific with nine plants

. 74]

as only one plant in this sentence.

1 don't think he meant that, Mr. McCarthy.
That's the way it sounds, at any rate.
There are B8l gypsum plants.

"However, if we're going to take it to that
extent we must be prepared to sell competi-
vely (sic] in case things get rough." Now,
1t would appear from this document, would
1t not, Mr. Wilson, that you were going to
have a greatly increased production of
gypsum board, would it not?

That's correct.
At Lovell and at Acme?

Correct.

ind so that you had to get an increased
market penetration in order to dispose
of that amount of gypsum board, would
70U not?

well, we either had to get an increased
Tarket penetration or the total market
"ad to increase in size and we would
"2intain the same penetration, one of
e two or a combination.

P~
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increascd arket peactration with ol
tional volarme oif beara, the toendar

that 1s to drive prices down, 1s 1t oot

A 1 ar not suare thabl 1ocan answer that oo
[t depends upon how you would get o,
would get 1t through increased scrvico
customers that wouldn't affect the marke:
price.

[Tr. 75]
Q. Well, there 1s not very much difference
1n gypsum board manufactured by the

various manufacturers, 1s there?

A. You mean from a quality physical stand-
point?

Q. Yvus.
AL There's not very riuch, There is a great
Jdeal or ditfrterence 1n the service pro-

vided,

Q. In ract, you 1nterchange with other
plants?

A.  That 1s oorrect.

Ve [t's treated rore or less like 1t was
flour or sugar, 1sn't 1t?

Ae. IU's treatea like gyps.am board.




woll, 1°11 show you another document which
t,as been marked Plawntiffs’ Exhibit 63
which 1s another document I obtained from
the f1les of Georgia-Pacific, which has

a date on it of June 12, 1967, which was
about the time of these negotiations, was
it not?

1t sounds about right,

* % % %

I see. Apparently the final proposal was
not made available to me., I notice, how-
cver, in this document called Exhibit A
of this proposal under comments, is this
statement: "Prime justification of this
purchase is to provide facilities that
will permit us to increase sales and pro-
fi1ts of gypsum products in the Western
market., This is not possible under pre-
sent conditions, due to the limited
capacity of our only plant at Sigurd,
serving the intermountain area, the
Pacific Northwest, Northern California,
and a portion of Southern cCalifornia.
Limited remaining ore reserves at our
Sigurd, Utah plant do not warrant in-

77

creasing productive capacity in that
location." And it goes on, "The facility
it Lovell will have a productive capacity
51 el1ghty million sguare feet per year,
wrich will be sold in the Northwest and
*he Intermountain market within an obtain-
able market penetration. Although Lovell
-8 located some distance from the Pacific
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ths plant 1n a very
with othor —anranst e e
mark.t, Tne tacilcos oo LoooolLore

by the Cypsun Prodicts of America whio
was formed by local capital te baild o
gypsar. wallboard plarnt, This tacilit;,
broight to our attentinn and atter ovi
tion of all aspecte wo reached the tont.
tive agreement to puarchasc the asscots o
Gypsum Products free trom cncumbrances
$3,200,000, Tecrms of the purchase pro:
for the assumption of a 4-172% ARA loan
with principal and interest totaling
$2,100,000. This lcaves an actual cash
appropriation for the assets of $1,100,
The total investment of $3,600,000 repr:-
sents the replacement value of the
facility and places no value on the
gypsum deposits. The plant has been
designed and constructed in such a manne:
so that a small expenditure for additionz
mining egquipment could increase the wal:-
board capacity by fifty percent, This
expenditure will not be made until our
sales position warrants further increases,
to plant productive capacity." Now do
recall those argunents in favor of pnrct
ing Lovell, Mi, Wilson?

Y., 1n fact T wrotce that.

WIote this?

wWoell, good, And do yvou think that tio
aragar.ents are as wval:d today as when
wrot e ther T



oh, absolutely.

cood. Now, how abcut this statement: You
say, "That justification for the purchase
ot this plant 1s due to the limited
capacity of our plant at Sigurd, which

1s now serving the whole west coast
market, because the limited remaining

ore reserves at our Sigurd, Utah plants
do not warrant increased productive

capacity at that location." ©Now as of
this date, when you wrotc this, which I
suppose was in June ol 't /-~

Yes.

What were the ore reserves to your know-
ledge of gypsum?

At that time?
At that time.

I can't answer that without some back up
documents, Mr., McCarthy.

Well, what are the ore reserves now?

At Sigurd?

At Sigurd.

In my opinion, the ore reserves would be
at the level that we have operated, say,
the last five years, the ore reserves

would total fourteen to fifteen years.

In other words, you are talking about the
demised premises, the leased premises?

.

%0, I'm talking the total.
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.o capacity coald Lo brought up con-
sidorably, coaldn't 1t, with some caplita
cxpenditure?

I think 1t would take a very, very la:a
capital expenditure,

Aanrd don't you think firteen years of
rescrves is adequate to make that kind
of capital expenditurce?

1: yvou doubled the capacity of that pla,
vou wouldn't be talking about fourteen t-
fitteen years, you would be talking sev::
to seven and a half years of life and yo.
couldn't make the type of capital inves:t-
ment that would be reguired with only a

seven to scoven and a half years of lite.

well, you say that the capacity, you sa.:
in the proposal that the capacity was

Eraghty maillion teet, 1 think 1s what 1t
sav.d.

wWell, las, 000,000 fect,

SLeiar ot DAXILAr capacity?

- —



Thal 18 corroect.

wiat would be the capital cxpenditure
involved to bring the Sigurd plant up to
sontinuce to produce at this level that
“ou stated in 1967 ot 144 million feet?

1t doesn't need dany capital i1nvestment,
1t only needs orders.

1t only needs orders. 1In other words the
plant

T, 84)

1s fully adeguate right now to produce up
to 144 million feet?

well, 140 to 144, that's correct.

#11 right. 1In 1968 it produced 122
million feet.

19682
196872
=1 right.

l96% 110 willion, Am I talking right,
ri1llion?

ves.
143 million in '68 and 110 million in '69?
Jorrect,

#nd 118 million in 19702

Thdat's correct.,
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A

oot et tne onlyort v bt - '
bring ot o gp to laa o callion s

orders?

That 's oorroct.,

ot s mattor Srorac, o e

of orders and yon've had plortys o oy
at Acme, haven't you, te keep tiac lan
going at a very larve capacity and i
fact increased ‘he production they. ?

Yoty but o ACTie nas o rom atoa lower g
ot capacity tnan sutgard has Opvidte i

In tact, you have i1ncreascd Avhie 11060 14
million 1n 1766 to 330 million 1in 1970
1sn't that correct?

That's correct.

And you haven't been short of orders ther

Business has been better in the Southwes:
than it's been in the West.

And in Lovell yvou have increased fron
million

85!

mn 168 to 69 million 1n 1970; 1s that
correct?

That's correct
S5 you haren't been shoirt of orders thors

N, but Siaurd showed a greater 1ncreas
last vyear than Lovell did.

- 58-



ww, this plant at Acme was enlarged 1in
riie later part of- -1 guess it was being
cnlarged Jduring 1968 and was gone 1into
production the latter part of 19682

| think that's right.

and here 1s a letter written by Mr. Brooks
as the sales manager, isn't he for the
Southwest region?

YOS,

It says, "To branch managers, dated April
12th, '68, and it says: As you undoubtedly
know, the growth Company is growing." The
growth company is Georgia-Pacific, is it
not. That's your trade--

Yes.

One of the trade names that you have used
1n the past?

\

Yes,
* ok ok ok
87]

‘As you undoubtedly know, the growth com-
pany 1s growing at Acme, Texas, by an
addition of a multi-million second produc-
tion line. This substantial increase in
production capacity will place this plant
it probably the largest gypsum complex in
the world." Is that a true statement? 1Is

‘hat the biggest gypsum complex in the
Wworld>?
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It 1s onc of the larag.st ones, that'.

Hero's a cormunioat 1on written by o,
MoKaskell, with a copy to you rro. M,
E.G. keynolds., Mr. Reynolds 1s a sale
manajer in the Northwest arca?

Yes.

And among other things, Mr. McKaskcll sa
he says: "Incidentally the State of
Wyoming where your plant 1is oddly enouyi.,
has virtually no coverage--" He's talk:w:
about sales coverage?

YusSa.

Why woulid he refer to the State of Wyon:r.
wh v+« plant 1is located? Does Mr.
~ive some ownershilp interest?

.14 be Mr. McKaskell way of
v dacking up his sales organizat:c.
iy savinag when that plant needs an order,
that 'v yvouar plant.

[n other words, when the northwest roeai’
wanted to place an order, they woald vid.
it at the Iovell plant,

Sl

ALt “aroas Mr, Reynolds 1s concoertvs

was .3 plant, 18 that correct?

—au-



i3t 1s correct. I1f the order was within
the lLovell shipping area.

winoh 13 the whole Northwest area?

ot ir. Roynolds' whole Northwest ac
pucause Mr. Reynolds 1s suppose to--M..
“vynolds is what we call the manager for
~he Northwest arca, but the Northwest
area includes Salt Lake City, Boise and
that portion also which is not within the
Iovell shipping area,

So Mr. Reynolds wouldn't regard Lovell as
his plant if he wanted to get an order for
salt Lake City?

That's correct.

* Kk Kk Kk

Here 1s a document, No. 72, Plaintiffs'
Exhibit 72, again to Mr. Reynolds from Mr.
McKaskell, dated June 12, 1968, in which
it is entitled: "Lovell shipments." Mr.
McKaskeell [sic] says, "As we discussed,
1t is absolutely necessary to step up
Lovell shipments in line with the ever
increasing capacity to producc. The
requirement for the next thr.c¢ months and
then more after that, but later is a mini-
mam total of 25 CL." What does that mean?

1 think 1t means carloads.

CJarloads per month in addition to present
‘olume," Then he goes on, "Attached is an
datline of the Lovell bonus program, which
trovides for incentives to the branches
0r achieving the sales volume which we
ne2d,"  And he goes on and gives more pep
“alk and he says, "As a final
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1: | had a copy ol 1t. 1 diaa't pa a,
attention to 1t.

well, at any ratce, bonuses were boing
offercd tor increased sales of products
out of Lovell?

I assunce that they werce.

Was cver any bonus 1ncentives otfered
increased sales out at Sigurd to youar !
ledge?

I can't tell you the exact time, but 1
know we¢ have offered them from time to
to get something moving.

Now, attached te this 1s another commun
cati1on Jdated Janaary 14, 1969, fromn

e, nolds to Branch Managers and sudopoot
“1Toocll Bonas Program,"  le sard, "l

wo ol osay the program was very sucdess!
tor O of the distribution centers in
Northwest region,  You shipped 109 car-
loads ot ayusur rore 1n the last hal:t
the Loar than you Jid during the et

tali, {nen he goos on and lists--

Lo =0ancs Like tne, got thwose 20 Sare,

L



ot
wil

It sounds like 1t. He goes on and lists
where the cars came from, what branch and
included 1n those branches is Salt Lake
City, Great Falls. Would they take their
produc-ts from Lovell too?

ness Jooks at exhibit,)

apparently salt Lake City is included in
the Lovell bonus plan?

90)

1 can't-~I don't know if they were in it
or not, but I note that they didn't make
any bonus.

¢gkeh, but they appear to be included in
the plan so far as this document is con-
cerned?

They could very well have--oh, yes, the
Salt Lake City branch has the responsi-
bility for sales in Southern Wyoming,
which would be the shipping area of the
Lovell plant,

So Salt Lake has the responsibility, but
the board comes from Lovell?

Wwell, they handle the sales of wallboard
in Southern Wyoming from the Salt Lake
City branch.

i see,

And that's how they would be in the Lovell
nonus program.

Well, here we're in June of 1968, Inci-

?entally, when actually did Acme go on
tine that second machine?

-63—
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Cosve.  ortamnly oo ol . JuStlfy the
~yst of shippilng gypsa 4 ..110 ¢ 1rom Blue
Laplds to the West Coast, «oald you?

s, cxcept you had to maintain yvour custo-
ors> and takc care of your customers,

Jhiich we did, even at a penalty to Georgia-
racifi1c and the Blue Rapids plant, but the
customer came first.

woll, wn 1+, vou only produced 123 million
squarc fect o Sigurd, when you had a
capacity of l44; 1s that right?

we had a couple of months in 1968, where
we shipped everything that we could make
and that's the period that--

“hat's the period of this cheery note?

That's right, the cheery note that Sigurd
was oversold and we had to ship some
soard from Blue Rapids to the west coast.

47)

* Kk kK

“laintiffs' Exhibit 76, a letteér dated
‘ine 18, 1968, from McKaskell to G. E.
wilson. He says--again he discusses the
cuality problem at Sigurd with you, and
‘nen he says, "Meanwhile 1 feel very
s“rongly that unless we can put a product
n the california market which is equal
-2 fompetition, now that we don't have to
Tixe a product for the Northwest"--he is
freaxking, of course, now

St Sigurd doesn't make products for the
“rthwest, Jdoesn't he?
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. That's correct.

[N It savs, "Sce below,” and he lists
McKaskell, schmidt, just about all ti.
salesmen in the company down therc, an.
he says: “"Subject, Gypsum production.
1 was advised today by Mr., Birch that
the Acme plant now has 1its

[ Tr. 95

second line in full operation.” This 1«
dated October 21, 1968,

A. Mr. Birch might have been a little b1t
expansive too.

Q. This 1s M:, Wertz., Now, has the socon
line in rill operation. “This means t
the Sosttern California branches will
lonuer take any of sigurd's produaction
nless there 1¢ a lathe or some spec.i.
board praduct needed that Acme does
broduce.” 13 that a correct statcenon
th¢ situation that pertailned from the:
on, s tdar as Jigurd 1s concerncdrs

Ao At thav tine, yes.

* * * *

~0h -



| pass #3. Now, Exhibit 84, Mr. wilson,
1s an exhiblt entitled, "Total rock cost,"
ard T think this was taken out of a book,
which was made available when 1 was 1in
psortland locking at documents,

oS,

L. 90

and this shows rock costs as such, for
all your various plants?

Yes.,

and looking at it for the year 1969, it
shows rock cost per ton, It shows--

May I see 1t?

Surely., 44¢ for Acme, 44 and a frac-
tion, I rounded it off.

Yes.

“o>r Acme for 1969.

Yes.

Blue Rapids $1.11. Sigurd 81¢
YCs,

Lovell 76f.

TS,

and all the other plants are higher, are
they not?

urrect,
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then s> kaplds?

AL LA TS ol e, s

we Tiis o =ars, YDIidoU oo rm Lo, I
that mean that that ync.aucd altso g
royalty payments:’

e Correct,

Q. 'l the rock cost?

A. That 11s correct.

Q. So that if you could eliminate the roval
payments so far as Sigurd was conccrned
your rock cost would be down around
Acme's, wouldn't it?

A. No.

[(Tr. 97]

Q. It would be considerably cheaper, wouldr
1t?

A. No, because that included only the 11¢
per ton.

¢. That included only 11¢ per ton?
AL correct.

Q. But that would take 1t Jdown somc, woul:
it, take 1t down 11g?

A Very little, but 1t wouldn't be closv
Acme yat,

-08-



we ll, 1t ~wOouald be petter than Lovell,
woaldntt o1t?

hat's corroeot, Lut 1t wouldn't have been
the next year, 1n 1970,

~ show you what has been marked Plaintiffs’
pshibit 85, which I think was also supplied
to me in Portland. It is called 1970 stan-
dard costs. Suppose you explain to the
sourt what standard costs are in termi-
rology of Georgia-Pacific.

well, 1t's when we put together each year,
the factors that make up our manufacturing
costs and we establish what we call a stan-
dard which is really a--which we hope is a
good projection of what it is actually going
to cost the plants to make board and it's
both, we hope a good projection, but a

goal for the plants to shoot at.

ind it is also based upon what the past
experience has heen at those particular
nlants, do they not?

To some extent, yes,

It necessarily would have to be so,
wouldn't it?

dh, no, because if we have a plant that

nad sore operating problems the year before,
<t don't take those operating problems

.nto account,

-%cept for those unusual circumstances,
‘24 do take past performance into con-
i-deration very substantially, do you

BT

Sou?
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Now, half inch regular, it shows th-
standard cost so far as Acme herce 1is
$17.33, Blue Rapids $21.82?

Ves .

l.ovell $22.95?
Yus e

Sigurd, $§22.23?
Y.oS.

wiach would make Si1gurd at a lower cost
thun lovell, would 1t not?
Mie Modart oy wWe o WOt o dver that Ceators

’
dasand woe onaid o a tigurse transpnsoa s
trat was $23,.22, rather than 3522.:3.

Ve boen over this vestoodayy
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| ste. Now, what 1s 1t for Sigurd?
Trat was last yvear was $23.22.
$23.22.

Lou have some othor standard costs that
polnt that out.

. 991

ail right, are there any other changes on
here?

not to my knowledge.

This was the only item you found yester-
day?

That's a big i1tem.

All right. Now, let's go to 5/8 inch
regular. At Acme, $21.30?

Yes.

Blue Rapids, $25.02?

Yes.

Lovell, $25.53?

Yes.

Siguard, $25.072

Tes,

Wnich 1s cheaper than Lovell?

123,
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Blue Rapirads, 529097

Yes.

Am 1 1n tne right colamn?
Yos,.

Lovell, $31.76.

YoSe

Si1gurd, 529,847

That's correct.

100]

U,
-
[Se}

5 ird 1s cheaper?
That "w o oraant,

11, tact 1 onost categortles Sigurd loos:
pretty good X YOu compare 1t
with Acre, doosn't 1t, the largest uyoes
complex 1n tne world.

1 stoada this o also that Biue Rapras
be s alle st sap ocomplex i tioow
ar R ¢ tur,




" Co0 s Fluintrrrs!' o bexbnibit 8o, dated
s, 1oy, from Mr. twbriet, your Los
Sge les mang, to Mr. Ken Brown, tie's the
Capagel of the Acme nlant?

SR, YuS.

qo osays, "Now that we are once again build-
1y up ouar volume, of shipments from your
plart 1nto the Southern California market,
cntransit fares agailn rears 1its ugly head.
Wwhen he says "once agailn" and "he's build-
ing it up," what does he refer to there?
Has there been some succession so far as
Acme 1s concerned?

I don't know. I don't know what the time
1s-- I don't know what~-

I said, May 27, '69,

That would have been shortly after the
start of the second machine.

<> the shipments into Southern California
fron. Acme were increasing?

That's correct.

In fact, you said that in 1967, Acme was
sapplying the majority of shipments into
=~uthern California, I take it that they

swplied a great substantial amount over
and above that?

wta sorrect,
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no'uT 1t o was twoe-thards Acme art oo -

And then the proportion of Acme 1ncreas
after that?

I really don't know. 1 would say it
be 1 the sales records.

87 pass, Now, herc's a communication
dated Jane 25, '69, Plaintiffs' Exhib:-
from Jorgenson, the plant manager at
Rapids. No, 1 beg your pardon, from
Faatz--

B

Y 5.
' Kay Brown?
Ves,

Fadts 1= oone or tre salesmen an Portow
to Hrown, who 1s the manager o ti-

10
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AU BTic . it says: “ko Los Angeles Dlstrict.
W. nave approved ton cars tfrom Blue Rapids

51 the Los Angelrs area,”
10}
wrat tiine wouald that have been?

Ih1s was Junc 25, 1969, a few more than
the two you were speaking of, isn't it?

| don't think I referred to two.
I thought you said there had been two cars.

trom Lovell into Northern california, but
not from Blue Rapids to Los Angeles.

all right. From Blue Rapids to Los
angeles,

I don't really know what was involved.

In view of those costs we just looked at,
1t doesn't look like i1t would be a very
economical operation to send ten cars
from Blue Rapids into Los Angeles?

I can only assure you that it wouldn't
nave been sent unless we needed the
rateryal and couldn't get it from any
nlace else, because we wouldn't have taken
that kind of a loss.

-, pass, Here's a communication, Exhibit
“, dated July 3rd, 1969, from a weekly
-ondition report from the plant manager
at Bluc Rapids. It says, "Shipments to

~ Western regions boosted our weekly
“sard shipments to 2,121,000 feet." I
Ss it's feet, square feet?
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A. Which 1s really a praime market for 11
Raprds, ard that's probably the answe:
that one,

Q. All right, Here's another onc Lraorm tng
samu

(Tr. 103)
plant, dated July Bth, 1969, in which e
says: "That month we made shipments of
14 flat cars to the Los Angeles and San
Diego markets." That would be the sanm:
time you talked about?

* Kk Kk K

Q. Well, isn't 1t a fact that you have--yc.
considered 1n the latter part of 1970
enlarging the Lovell plant, did you not:

A. In

Q. The lattor part of 19-- Well, the latt

part ot '69, yes, the latter part ot 'vv
and sti1ll under some discussion 1n 1.

A. That 1s correct.
U. Did vou ever enlarge 1t?
Ao We're 1n the process,

Q. You're in the process or onlargina

|



Ve
o .owhat oxtent are vod ¢nlarging 1t?
S, 104

we alrc adding another kettle in the mill,

and what 1s the magnitude of the capital
expenditure for that?

1 think the total i1s somewhere between
450 and five hundred thousand dollars,

|_. Pretty substantial?

.. But relatively small for a capital expen-
\ diture in a gypsum plant,

However, I have here a series of communi-
cations, Plaintiffs' Exhibit 94, 95, 96,
97, 98, all pertaining to that subject?
Yes,

.. Which apparently was on again and off

, again for a while, Would you now say it
1s definitely in the process?

[t's 1n process, that's correct.

And when will it be completed?

sometime early next year.

«.d to what extent, how many million
sguare feet of additional board produc-
t:on will you have?

I“ won't change the board production at
1l The board machine remains just

‘raztly as 1t 1s now.

I
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| ) Wt P [ L . .
o . vl o 1 a1, . ‘
bl i il 13001 .

Blart, HEL S U LU AR IS 10 SO SR A SRS
Pose, My Modarts o, Lo o 1 vad
Corre ot g ddast oproblon o whoro o wo b
rastallbing an Clostrostatic proony
inothe nn bl and ot s @ logroal bt !
mmstall a kettle, 50

[Tro 1uh)

we Jdon't nave to go back 1n and tear .
thing out or the m:ill the next time.
say 1t 1s not designed to give us mote

capacity, 11t's a logical thing to do t:

corrcct a dust problem.

V. hut 1t will i1ncrease the board capacit

torty to tfifty million sqguarce feooet?

A. It will give us that availability, thar

right.

Q. And where do you propose to sell that
additional production?

Al In too orthwest,

Py . 1oy
* * * *
U Iowant Lo Show 301 hicte PLoaintiris’

.

Exhabyt o, M, Wilson, which is o 020
Cenloat o datod Mayosa, 9o, g s
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vy oAlr. Mecaskilloand yourscelf trom John H.
iy, he's vour iairl rate specialist,

sntt bl

He's oo Trattbic Manager.

ccaltic Manager.  And the subject 1s "Rail
ates".  Por youl regquest attached 1is a
fate study ol gypsum board to West Coast
destinations in comparison to Lovell with
thie railroad station at Hymes, Wyomlng,
when we are talking about Hymes, we are
talking about Lovell, 1s that correct?

That's correct.

And attached to this is a study entitled

"Cypsum Board" from various locations and
1 am sure you have looked at this yester-
day, too, didn't you?

Yes, 1 did.

and, 1t's true, 1s it not, that as far
as Seattle and Portland 1is concerned the
' rail rate to Seattle and Portland

111]

from Sigurd, Utah, is the same as it is
from Hymes, is that correct?

BY MR. LATIMER: What is the date of that
Crent?

“F. MCCARTHY: 1t is dated May 24, 1967.

Ard 1t 1s also true, is it not, that as
“ar as the rail rate is concerned from
flcard to San Francisco and to Los Angeles
“tos 54-1,2 per 85,000# which is a

Jiwaper rate than from Acme, Texas to San
rancisco or to Los Angeles?
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AL Tt at 1s corvrect.

08 Now, as a matter oOr 120, WO raro
supplicd your couanzel and he has oo
cdly shown them to voua, wo nad a rare
study made ot thesc rai. rates on o
present time and 1f you look anrd it ..
noted that the respective tarifrs ar
listed thereon~-

A. Let me say that I have seen 1t ana wo
haven't had a chance to check 1t, kut
assume that 1t is essentially correct,

Q. And this also shows that with respect
thosc same shipments and destinations
the Sigurd freight rate 1s equal to Lo
tnto the Northwest and 1t 1s better ti:
Acme 1nto either Los Angeles or San
Francisco.

A. That's correct, May I see the last dat.

A, The last date on there s in 1970, 1

(O Yo, Novoember 1970,
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v, hiere's Exhibit 99, West Coast Freight
ratcs, L[rom Acme, dated December 4, 1970
and this 1s from John King to Mr. G. E.
Wwilson, yoursclf and 1t 1s a fact, 1s it
~ot, that this communication emphasis

some sadness 1n the fact that the rail
freight as far as Acme to Southern
california have been increased propor-
rionately larger than the same rates from
si1gurd to Southern californiaz?

That 1s very correct.

And you say, 1t says here, he 1is complain-
ing about the railroad. Every few days we
call them (he 1s talking about the rail-
road) to find out when he can expect some
relief. We of course, have not gotten a
commitment; however, we did learn that
they were studyling the possibility or
giving consideration of a possible reduc-
tion, did that ever come through?

ot yet.,

which would limit the freight rate
increases from Acme to not more than what
had been applied from Sigurd so the pro-
vortion is even better than on that study

of '67?

Muach better.

~7d 1n other words, costs more from Acme
2 southern California than from Sigurd

i3 Southern california, proportionately?

%3t proportionately but as the freight
“ates moved

Y
Ry
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Q.

Bt yrothe LT telo e

twd 1ia are .t
Thnat's right, wni b oworls Lirr
rate icreasel frow Acoe froonon e
what had Lecn applicd to S, !

t 1t this 1s not reali, what woe sant,
atne. words, you would like 1t the o
way around, i1sn't that right?

Well, we just like to maintain rthen ar
lowe: level that's truc,

We recalize this 1s not what we want: no.
cver, there 1s some glimmer of hope tha
at least for a slight reduction if we
really put the pressure on them. Did
say that hasn't worked yet?

NOt S

And then down here, he says, in view of
the above the future does not look too
bright and we obviously need some help.
would 1t be possible to completely dis-
contilnue rail movement from Acme to Lo
Angecles? 1If this movement could be dr:.
up he thinks he could get some relicf.
you discontinue the movement?

To some extent.

To some extent, Did you 1ncreasc Sialt
proportionately?

That 1s correct.

1 show you what has been marked as Exh:
102 which 1s this Exchange Agreemcnt o'
wo have discussed from time to time bete
John-Mansville Corporation and Georgid-
Paciite and *this 1s dated January 1 07
and tnere as
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attached to 1t, as 103, an amendment for
cxchange of gypsum products between John-
wansville Sales Corporation and Georgla-
pacliiic Corpcration, Now when I took Mr.
qevaskill's deposition he talked about

the fact that he thought there was an
cxchange agreement in effect prior to this
date. cCan you substantiate that?

Yot to my knowledge, there was not,

He seemed to think that when John-
Mansville took over Pabco in 1968 that
shortly after that, there was an exchange
agreement executed between the two com-
panies?

I am confident that there was never an
exchange agreement executed other than
this one.

* k k Kk

well, this Exchange Agreement which we
nave identified as dated January, 1969
concerns an exchange of ten million
square feet of products between the
Georgia-Pacific

116}
acme Plant?
~.ght.,

in exchange for ten million sguare feet

“7 gvpsum products from John Mansville's
~bex, Nevada, Plant?

That 1s correct.
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Ver and was tne boaso o tokem oo g
Mansvirlle 11om the plants trat Lo
Pa:1r1¢ was taken fromn--

I might be able to cxplain 1t to oy
voua would like.

well, no, just a minute--bDia John-
Mansville take an cquivalent amount o
gypsum board from the Apex Plant :n
connection with this exchange agroecomer:

They owned the Apex Plant.

1 mean the Acme Plant.

From the Acme Plant--no, they did not,
Notwithstanding--

Well, at the end of the year, we 1incur-
red some penalty as the agreement calls
for, then at the end of 1969 agreed
mutually with them to terminate that
agreement--that exchange.
Nevertheless, tney did--the Georala-
Pac1it1c branches 1n California did e

on the Avex Plant of Johns-Mansvilio !

Tnat 1= corroct.

o+

—Rd-



Late Jonns-Mansvialle's Apex Plant by
Jranc os ol Georgla-bPacitlic were orders
1oooould tave rflowed to Sigurd?

-, not to sSigurd. Thiey would have flowed
Lome bat they would not have gone to
cad.

s 11, wny would vou determine that they
soualit go to Acme and not to Sigurd?

Y

socause we shipped Acme into Southern
~ulitornia and that's the only area that
Wi wore taking any board. When we took
+he Southern California branches, Anaheim,
5an Diego and so on and so 1f we didn't
rake 1t from Apex 1t would not have gone
©o Sigurd 1t would have gone to Acme, so
<nat Acme suffered rather than Sigurd.

Tm¢ rcason being that you have already
Wbstituted Acme for Sigurd.

t

wot, not substituted--

thought you said you were still sending
-ore product from Sigurd down to Southern
csaliforniav

Tat's truc,

+owhy couldn't Sigurd have supplied
tather than Apex?

- vaise 1t would have been supplied from

Dt

swv, thank you., Now, when you were an
Ll0.e¢ for Bestwall, Mr. Wilson, 1
nxoyou delineated to the Court some

srpsam plants that Bestwall had

-8 5~
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[Tr.

A

Q.

A

Q.

(U

U.

Weeoraoare thioo L cat o
1. Jtor aa, mtaercu; Derar,
oicn o Cainden, hNow Jorson oait BPoroac,

Oklahoma,
Do the paper plants plus the gvpswn
plants, 1s that the total operation ¢:
Bestwall, wasn't 1t?

119)
Nopc, we also had a quarry in Nova Scor .
This was a gypsum guarry?
Right.

Which they also went into Georgia-
pPacific?

That 1s correcct.

The paper plants, the guarry and the
gypsum plants were all merged 1n?

03, this was the pooling of intero=ts.
A these paper plants, the only pro.

they were concerned with was manatd. -
tired vaper for gypsum board?

~Ho -



v 15 Liae or the Prior Plant?

-, 1 would sa, almost 100 yes,.

-, And what about Delaire Plant.

. tar1ve was predominantly for gypswn board
uvlus they produce a little more of other
arades that they sold on the outside and
Thoreau, Ontario, produced some gypsum
roard paper, newsprint and a lot of other
arades. In fact, the great majority

would have been for things other than
gypsum wallboard.

vow all paper used at the Sigurd Plant,
however, at least for a vast majority of
1t, came from Prior didn't it?

At what time?

Let's say since the merger between Best-
wall and Georgia-Pacific.

Tne majority, yes, since the merger.
And does Prior also supply paper for Acme?
Tes,
. 120)
-nd paper for Lovell, also.
£s,
~1, isn't it a fact that even during a
od deal of the time that Bestwall was
" ining the Sigurd Plant that the paper

“ame from Prior?

» fral's not true,
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N Phe Groat majorits care Loy Juttbrald

tibre, I think.

I show you hicre Plalntyff's Exhibail 174,
M1, Wilson, which 1s dated January 23,
1959, addressed to Mr. H. S. Crandall,
Trustce for American Gypsum Trust, It

' 1s on the stationery of Bestwall Gypsur
company. It says: "Decar Mr. Crandall:
In examination of our records of 1957
shown two errors 1in our statement orig:-
nally submitted to you on May 22, 190,
The first 1s that the cost of sales
figure 1ncluded inter-company profit on
Prior paper 1in the amount of $7,847.18,
Both of these errors have been correcte
1in the attached revised statement and w:
enclose our check in the sum of" and so
ohv representing additional royalties
dac you tor 1957, Does that refresh
your recollection?

-

o

A. NYcs. Prior paper was belng used at tie
Srqgurrd

I're 1214
I rant ang this arount would have sone-

wiere rowcihily between five and ten per-
cernt or othe paper that was used at

B8 -



Ly

Wwe'!l, what percent of the paper that as
J-vd at Sigurd now 1s Prior paper?

oh, 1 would say 1in excess of 90%.

There came a time when youa had some dis-
~ussion with Judge Ritter about this
cabject of Prior paper, did you not?

yes, I did.
when was that discussion?

As I said in my deposition, I don't know
[ think it was in early 1970.

And you went to Salt Lake--

I went to Salt Lake and saw him in his
chambers, yes.

And what was the substance of the dis-
cussion?

well, the substance was basically that

I was trying to explain that what we
were trying to do which was a logical
way to handle the movement of paper
between Prior and Sigurd and that was

to charge the Sigurd operation at what
:t would have cost Sigurd to buy this
paper somewhere else on the open market.

~ud did Ritter's point of view, was it
not that under this lease arrangement
and the arrangement under the Bestwall
regime and even through the Georgia-
Pacific regime for two years was that
the computing of this Prior paper
should go in at actual cost?

I ducss that's part of the reason why
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wd s LI . 1
' tiv .2
Lot ot i RKnowlee oo,
S o ds oa Latter ot Tact, 1 Ehipak

woald agree with mo aow on Lhe bas: o

vour dueposition, tiat in 1907 andg P00
the Georgia-Pacitic in compiting .

royalty took the Prior Paper 1n at cost

that was used at the S:gurd Plant.
Wwe di1d that,

But what has been the situation <t
then?

I hope we've put 1t 1n at fair markcet
value. I think we have.

That's what your i1ntention is after '

and '66?

[ and Guog

otk oL hat o previoasly yien:

tre adoarent Mr. Wilson, 1t was oot
oMo Dodlge ot Georgla-pacific

toownbetantrates the tostamony oo

o, Mo rs also Our o intention too ' ©



.40 ha o tere a docuament identified as
Clacntoits Exnabit 100 which 1s an arfi-

a1t o stgned by vou which we have talked
arout betore which you made out 1nn connec-
tion with one or the Moticons for Partial
saamat y Judgment and 1n tnis Affidavit on
aye 4, Paragrapt 3, vo. nakce the Toll»owing
tatoonit:s Lo 19536 due to dilficulty in

-alculating the 7% royalty a letter agrec-
ment was reached between Western Gypsum and
sMerican

123

Gypsum Trust which provided, in effect,
that 10% of the cost of sales would be
deducted from gross profits of selling,
advertising, and administrative expense.
A copy thereof is attached hereto as
Appendix "A"™ but this agreement was never
incorporated formally into the Lease.

That is correct.

It 15 true, however, is it not, Mr.
Wilson, that during the entire period
that Georgia-Pacific has--each year that
Georgia-Pacific has made an accounting

10 the American Gypsum Trust on royalties
hat this 10% formula, 1l0% cost of sales,
ras been taken into account in connection
with the selling, advertising, and
administrative expense,

¢ry year that Georgia-pPacific has
account?
s, sir, every single year.

1t has been, i1f this 1is what the
cord, then I would have to admit that,

-91-



Wy ) yot Y A L - .
adevroeoo i o MRS B R
- .
JU I L Saroet atc (R
t S0 St at .

Ts 2t 4rae, also, ™M, Wilson, tha

Nection o wath those royalt:y eoonpatae
tlhia® mare boohooogartted L the T Or
Of A errcan Gyps.ars Trastoca o cas

Georglra-bPacific took over this leas. a
there 1s ror 1965 and '€6 that in o
1ng those rovalties the Sigurd Plant w»
given credit for ultimate sales outsic.
salcs to outside customers?

124]
I think that 1s the case.

And what was the situation subscguent t
196672

Well, since that time we have changed ¢
method of distribution, the market plac::
have changed and all manufacturers have
changed their methods of distribution a
that material doesn't move from a man:i-
facturing plant to an ultimate user 1ir
one step as 1t did previously and tha!
tne reason we rade the changes.,

f= o d rarter o oract as far as Sirgard
oncerned the new method of operations
that ou speak of recally didn't go int
.ntil the latter part of 196"

Cotiiin< 1t owas o a agradaal thoina, rod i



(omean Lt odidnn't oget tull grown as far
o osigard 1s o concerned until o about 19687

fat 1s probably the case, There was a
intate back and rorth in '67.

Cosee. S0 that in 1965 and 1966 and most
)1 '67 the operation was carried on
sretty much the way 1t had been under
nestwall, was 1t not?

1n the '65 and '66 that I think would be
ossentially correct and 1t changed appre-
1tably starting in --

Some mixture in '67,
s rght,

and so--before this new change that you
speak of the Sigurd Plant was credited
with the actual sales, the total sales
orice to the outside customer, was it not?

rhat's because we actually shipped it to
the

125}

customer.,

.nen you established a new system of dis-
ribution where you set up distribution
war¢houses in various points around the
‘tited States, 1sn't that right?

. these were already in existence.

~.r1ght but they became integrated into
J2.7 gypsum operation for the first time?

I think you would look at 1t better
"-M‘thc gypsum got integrated into the

Sliiouses.,

-93-



- -

e Sllidnt, gt oany rate oo starten o=

Soghrd Plant startoed toooo 1 te v
trab tt1on center.

fu. That's riaht,

A ! v, tre alstributlon contor, oL,
a:t-: putting a mark-ap on o 1t, would s

to the outside custoner? Isn't that
Jorrect?

That's correct.

. So that instead of the Sigurd Plant
getting credit for the sales to outside
customers 1t got the credit for the tra:r:
fer price to the distribution center?

A. That's correct.

Q. And did you and Judge Ritter discuss
this point of disagreement as far as
accounting for the royaltlies was con-
cerned?

A. To the best of my knowledge we started
discuss 1t but I was running out of tire
I think I had to run for an airplane an:
it was also obvious that we weren't
getting any place with our other discus-
sion and so I don't think we

[ Tr. 126]

reatly talked about it in any detail a*

ail, The only thing that I do recall ::
that there was a Mr, Crandall therc whe

sai1d, well, before we say anything abo.:
1t, we would like to see what the distr.-
bation division is doing and at this po

T invited Mr., Crandall to come to Port.:
and take a look.
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tie wanted to sece what kind of profit the
distribution center was maxking.

{ think that was what he wanted to see.

;sn't it true, Mr, Wilson, that with
sespect to the majority of the gypsum
pboard that is sold by Georgia-Pacific,
since this new set-up is concerned,
that even though the paper work 1is
handled by the so-called distribution
centers that we sometimes refer to as
branches, that the actual board moves
directly to the outside customer from
the plant?

No, that 1is not true,
well, a good percentage of it?
Nu, that 1s not true.

What percentage of it moves directly to
the outside customer?

Well, somewhere between 20% and 25% in

the Western part of the country and 75%

to 80% will move into the warehouse, be

unloaded, and be trucked back out in

small quantities.

In the Western districts,

TS,

r. McCarthy: I think that's all,
CROSS EXAMINATION

MR. TAYLOR:

“1. Wilson, reference has been made to
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AQreement
Yus.

bo you recall, sir, the circumstances
led to the sending of that particular
letter to the Trust?

Do you mean this is from Mr. Diekenback
Western Gypsum?

Yes, that 1s correct.

Yes. Western Gypsum at that time was tn:
subsidiary of Certainteed Products. C(Cer:.
teed Products in 1956 took the Gypsum
Plants that they owned and they spun the
gypsum plants off to form a separate cor-
pany called the Bestwall Gypsum Company
and the Bestwall Gypsum Company was forr:
in mid-1956. At that same time a third
corporation was formed so that you had ¢
Certainteed Products Company, you had the
Bestwall Gypsum Company, the third compar
was called the Bestwall Certainteed Sales
Corporation. This was a separatc corpors
tion that performed the selling functiors
tor both Bestwall and Certainteed., Alsd,
Bestwall Gypsum Company at that time did
not have any officers who were solely wio
ing for the Bestwall Gypsum Company.

had -ommon officers between Certaintced -
ducts and Bestwall. In fact Certaintec.
officers stayed as officers of Bestwal:
Gy psum company. This created a probler
how you accounted under this leasc {o0r
selling and administrative expenses an!
stnce thiis dissented change came abuout,
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this loetter of Gyrcecerent was negotiatced
botwoeen the parties to reflect that change.

L Lz

wow, wiv, Jdid those same clircumstances
continue after Georgira-Paclific obtained
the 1nterests of Bestwall 1n the gypsum
operation?

No, they did not. They changed.

vow, you talk, sir, 1in your direct exami-
nation about the Prior paper facility and
its supplying paper during certain periods
of time to the Sigurd Plant.

YeS.

would you tell us, first, when the
Prior, Oklahoma Plant was constructed
by Bestwall?

Yes., Construction was started in 1950
at Prior, Oklahoma by Certainteed Pro-
ducts to build this paper mill. The
paper mill was completed and started up
in early 1952.

And what year, sir, did the bulk of paper
ised at Sigurd become supplied from Prior,
Oklahoma, rather than purchased from the
West Coast?

Tvn years later, in 1962,

and during that ten year period, the pur-
thases were made at fair market value,
felivered to the Sigurd Plant from the

West Coast, 1s that a fair statement?

Well, they were purchased, I wouldn't
teally say that they were at fair market
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. , Yoy g, ased [ouoiox
: s Lopape s cane fror oo rloaoe
roou. 11
l‘ - i
* Kk Kk *
w. N.w, =1r, 1n 1969 1f you would assunc -

me just tor the purpose of this guestio

please, that 1t had been maneuvered one

way, or another so that Sigurd could ha.
supplied from the Sigurd Plant board 1ir

an cqual amount for the Southern cali?-

ornia market, Would that have been sai::
at a profit or loss?

MR, McCARTHY: 1 object on the ground
1s speculative,

BY THi. COURT: You may answer if you ko
A. It would have been at a substantial los:.

*x k Kx *

Q. Now, wore tnere material changes 1n
frerght rates between 1967 and 1968
wh. h srtected your Georgia-Pacific
Westorn Jtates marketing plans?



w1l voa tell us about that?

th1s happened 1n mid to third gquarter of
1967 wherc we had been working toward the
.stablishment ot a lower rate on movement
ot board from Acme, Texas, to Southern
california which would have been in larger
~ars than we had previously. This was
obtained 1in 1967 and when we obtained
that lower rate, this was the time we
made the decision to relocate the New
Orleans eguipment at the Acme, Texas,
plant.

now, sir, has there been any significant

changes in that rate from January 1, 1971
to this date which again has caused some

major changes in your 1971 standards and

in your marketing concept for the western
part of these United States?

Yes, there has.
Will you tell us about that?

There was a general freight rate increase
of which there have been numerous ones in
the last year and a half to two years but
one that became effective I will say with-
in a day or two of April 12, 1971. This
was another percentage increase and by

the time we fully digested that one and
ot 1t cranked through the system, this
“eant that it was now .

131

“heaper for Sigurd to ship into the Los
“ngeles area than Acme, Texas, and two
2tks ago we changed our marketing areas
¢ that the Sigurd Plant is now shipping
-ito Southern california into the Los
‘"geles area.,
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N . ., Fogt el oab oo
O e lar oo v the acg st o
to Lo ot Plandt wierein 1inoone o0t
boottors (U snarcaied that to jast o
Al srtior  that plant o thero st

ar 1norease oot Ty i to 1 oo
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. W2 oo oab.le to et that progoet o
1norease 1n narketing concentrat ica:

/. The latcst that I have would indircate
that w¢ hawve attained roughly about 1i-.

Q. Now, sir, from 1965 at the timc of the
merger to the end of 1970, would you to..
us approximately how much Georgia-Paci::
was able to increase its sales of gypsut
products?

MR. MCCARTHY: Would you repeat that
gquestion?

Q. Yes, trom 1965 through 1970, I am ask:ir
him to state generally what the increas:c
1n Georgia-Pacific's percentages are--
Georgia-Pacific's total gypsum produc-
tion?

MK. MCCARTHY: 1In any part of the countr
Mh. TAYLOR: Well, any part of the co.rnt
in the westeorn part of the United Statces,

there s a d:71erence.

‘Witness oxcused to get data from his bric’
CASO Y

e tro L, tre last year berore we nmoriges
Into ooraia
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.., the Bestwall Gupsam company sold
013,095,000 square fcet of gypsun wall-
1, n 14, we sold 1,518,785,000 or
st lyoa 0% increasc.

i At was on a national basis?

a national basis, yes.

., wvill you give us the comparable
jqares for the western part of the
ited States?

.. MCCARTHY: Tell us what areas that
.nclades?

Tos, 1f you will?

in 1964 the western part of the United
-wates would have included shipments
“tom the Sigurd Plant and some shipments
‘rom the Acme Plant into Southern
alifornia. I can't give you the exact
‘ootage that we shipped in total because
“ don't have the breakdown from Acme but
© can make a pretty factual estimate.

shipped 121 million feet from the
-.gard Plant and I would estimate that
<2 probably shipped 25 million feet from
“r¢ Acme Plant so we probably shipped a
“otal of 140, yes about 145 or 146

MRS fcet.

v11lion or 146 million. Right.

wo1ld you give us a comparison with
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A. In 1970 we shipped 118 million feet fr.-
Sigurd plus ©9 million feet from Lovell,
plus an estimate BO million feet from
Acme for a guess of about 270 million
feet into the Western part of the Unite.
sStates.

Q. Approximately double?

A. Yes, approximately double,

[Tr. 133]

Q. Now, I believe you testified, sir, on
direct examination that in 1967 the, 1
think you used the word "majority" fror
your deposition, the part of the Souther
california sales was made from Sigurd?

A. In 19672

Q. Yes, in 1967.

A. In 1967, yes.

Q. Now, sir, had that been true at all
times during--

A. Pardon me, can I change this testimony.
In 1967 the majority was coming from
Acme,

Q. 1 see.

A. Into Southern cCalifornia.

Q. Prior to 1967, it came from where?

A. I think the majority came from Sigurd b.
I can only guess at that, I think trat:

majority, came, prior to 1967, from Sid-

Q. My guestion 1s, do you mean by prior ¢
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Lo g0 all the way back through the
4oy of the operation or Siygurd by
Stwall?

511
Caabt, was there a per.od at the tuaime
Lt bestwall when Sigurd was not per-
tted to market at all in the Southern
.lifornia market?

..., that 1s correct.

~ad, that was true, sir, when you came to
work for Bestwall?

rnat 1is correct.

1 34]
xnd what year was that?
1n 1958,

ond who was supplying the Southern
<ilifornia market in 19587

:ne Southern california market was being

supplied from a plant in Phoenix, Arizona
that, at that time, was the Union Gypsum

Jempany which has since been acguired by

vational Gypsum.

nvstwall have a proprietary interest
that plant?

“taintced had a proprietary in it prior--
“+h would have been Bestwall prior to
spin-off,

arter that was disposed of, then other
rangements were made in that market area?
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e Tat o 1s correct.

(Tr. 135]

Q. * * * would you tell us, sir, whether in
the business at your various plants, pro-
duction tends to be constant or sporadic?

A. It 1s sporadic., 1It's a seasonable busi-
ness really but with the summer months
and the good building climate are the
periods of time of the year when we are
most busy and make the greatest number
of shipments.

Q. And, sir, in a representative year, do
you find times when you have over-produc-
tion and under-production in the same
year?

A. Oh, yes.

Q. Now, sir, you were employed by Bestwall
for more than five years prior to the
acquisition by Georgia-Pacific?

A. Yes.

Q. Have you examined the production of the
Sigurd Plant, sir, for the five years
that 1t was operated by Bestwall, prior
to 1965 where in mid-year it went Georgii-
pacific?

A. Yes,.
Q. With the production of the five years in

which the Sigurd Plant had been operated
by Georgira-pacific, 1966-1970?
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the production of Sigurd higher in
facter period or in the Bestwall
sy 32
- was higher during the Georgia-Pacific
~ancrship rather than Bestwall,

v, based upon a percentage of operating
apacity have you taken a look at the
sigurd Plant 1n the five years before
seorgia-Pacific and the five years after?

5.

o1d the Sigurd Plant operate at a greater
vercentage of capacity in the first five
.car period before Georgia-Pacific or

the second five year period under Georgia-
tacific?

<Y MR, McCARTHY: May I ask a question
thi1s What records are you referring to
«hich you made this study?

. shipping records.

“R. McCARTHY: Shipping records of Best-
- Jorany .,

MCUCARTHY: For what period of time?
1960 to 1964,

MJCARTHY: Then, your Honor, I move
-= testimony be stricken, that the

- Le precluded from answering any of
iostions., I have repeatedly by dis-
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covery rotion, by persobal intorrogat oo

cvery other way tricd to Jdiscover reooy t,
honestly beliceving thosoe that they ga o oo,
The carliest records of any nature thioy
given

[Tre 137}

me is 1967 and they repr. uvnte @ to e o
time again, they didn't ;ave a» rcco:

to that and I move to strike &y testiimon

with respect to any exhibits, cr any

tion, or any documents that have anytiing e
do with the period prior to the time LUne
made documents available to us.

MR. TAYLOR: Now as Mr. McCarthy wcll
knows, his discovery requests was lirited o
time to five years, number one. Number two
the very exhibit from which--the very infor-
mation which Mr,., Wilson 1s now testifying
about was offered in evidence to this Court
and was offered to be showed to Mr. MccCarthy
at the motion, of the argument on the First
Motion for Partial Summary Judgment and it
certainly is information that is available
to him and if he hasn't looked at it, then
we can't --

MR. McCARTHY: 1t comes as a complete sur-
prise to me as I didn't know this information
exlisted,

MR. ROOKER: Neither did our accountarnts
who were working with--

MR. TAYLOR: Again, your Honor --

MR. McCARTHY: I think it is grossiy uv-
fair.

MR. TAYLOR: Again, 1if the Court pleas.,
Mr., McCarthy's discovery request was limitc.
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the reqguests were basod on i1nforma-
oo nncang n 1965, Now 1 would like him,
difrcrent notion as to what hais

s any
requests contain or asked for, I
1t to me. Because this

SOy

" 14 1ike him to show
.on my reading of them,
“ii. MCCARTHY: As to my discovery reguests,
w1l
13¢]
but

if we were limited that way,
at the depositions, I

I have asked Mr.
I have asked

where are

_ck that,
ne and time again,
1 asked these witnesses,
+ .son, I have asked Mr. Burch,
v, Mccaskill, I have asked them,
-ne records for the Bestwall operation before
s.orgia-pPacific took over. I got nothing but
they don't have any know-

Lsgative answers,
.zlge as to where those records are.

:om the Witness):

-2 [ add something, Judge?

THE COURT: 1Indeed,you may.

.:om the Witness)

These records came from this book and

other book that were in our files, You

me 1nformation to get it today that
ront a copy of this book so that this

n-ation was available to you and I can--

“K. MCCARTHY: Where and under what cir-
<stances?

wltness)

-4t I show you where it came from?
ar exhibit here that came out of this

You
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book.

MR. MCCARTIHY ¢ - Yo know anything ang

17
{(The Witnuss)

would you 11k

MR. McCARTiyY: ~~ . 't . am at a comple

lack.

THE QOURT: Ti. C:+.'t ¢ 1nterested in .
particular phase cr ¢ - casc, that 1s, a go.
number of things said .1 retfcrence and on tr:

part of Georgia-Pacit!:c to reduce the capac:
at Sigurd. The Court has, from time to tire
inguired as to thec capacity, for example,
during the

[(Tr. 139]

period under Georgia-Pacific as against the
prior management, I would like very much tc
know, I think I granted to counsel an order
for production of documents so that we coull
obtain of course, the particular informatio:
required to litigate this guestion. Now, I
don't know what your discovery order revealel
as to the discovery documents but the witnes
has indicated that some information or some
of the exhibits came from the particular
document or pamphlet--

MR. McCARTHY: Your Honor, I will have:*
plead again--

THE COURT: I don't like to believe that
there was effort to preclude any evidence &
the part of this witness or on the part o

Georgila-Pacific--
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- AaRTHY: There was not limitation in

il COURT: This order for production was
v, 1 tu commencing September 1970 and
shyfter agrees that Plaintifr or his
1 and 1t states may go to the offices
»orgia-pacific in Portland and there be
-srted free opportunity relating to trans-
.tation and distribution of products in the
.rer's records including executlve committee,
~ arrectors meetings of Georgia-pPacific Cor-
cation. Of course, I intended that that order
1l permit you to examine everything that
:1d fall within the limits of the particular
ricr for production.

N

MR. McCARTHY: I represent to the Court
it T repeatedly pressed upon the Defendant
i ry desire to see

140]

.2 records antedating anything that they
owed me and most of the things they pro-
2d came in '68 and on and a few things

©'¢? and nothing earlier than that and I
2 told repeatedly that nothing existed,

rrlier than that.

THE COURT: Of course, I --
the witness)
.+ McCarthy had an exhibit which he read
- i vomparison of rock costs in 1969 that

1owas taken from this book that has
L.y what T said it had in it. You had

“ro MUOCARTHY: I wasn't permitted access
Lt ook--
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MRL OMOCARTIY ¢ owas g31en thiis prar
G goonnt -

Ve RCOELK:  Thar oar Loooan st
ti. W s1r, regaraling rock osts, and nort

that pLooOK.
MR. ILATIMER: YOou.r Honor--

MR. ROOKER: If yo.ua Honor will allow ;.
please, 1 would like to coxroborate what M,
McCarthy says, sir, we were present 1in Ppor--
land together. He asked for this informra
from Mr, Foster, Mr., Foster went to Mr, w..
and got two sheets of paper and said they
were from a book and we asked for the boox
and we were never given the book and that .
where those two pleces of paper came fror.
They weren't 1in the files, they were in M,
Wilson's personal possession and we were
never permitted to see the book, even the.
we

[Tr. 141}

expressly asked for the book. Now we lea:
for the first time that that's the book., -
never scen 1t even though that's the boox »
expressly asked for,

MR, TAYLOR: Now wait a minute. Tno
book that counsel is talking about is .
on this table and was prepared by Mr. @.s°
and has absolutely nothing to do with t::
documents in Mr., Wilson's hand, I thin<
15 absurd. And again this very informa’:.
I nanded to Mr. McCarthy in this Court an
offered 1n evidence that was rejected as =
nature the very percentage figures that
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Lot question and tiils was o nthis
LR NI
Coxoc s Ty . Yoo pover strtoersed ot oto e,
s, Lovace e recolloction or it T

1 ol 1toand pever seen it 1
T press my o action - -

'SYLOR: The record of tnat hearing can
1 trat oand 1s available.

THE CUURT: Gentlemen, [ am golng to admit
tiings that we are now concerned with

1o wresent. I shall come some later

sule as to 1ts prohibitive value. You

sontinde,

MKk, TAYLOR:

' opy guestion, sir, had you compared the
orrcentage of capacity production at
~.qgard 1n the five years before '65 to
e rive years after '65?

W have.

“nd o what period was the percentage
capacity production greater, the
“arlier or the later?

ter 1965,

L S B

* ok kK

T%Y1L.OR: Now, 1f the Court pleases,

©.al motion for the production of

5 on this case, counsel with their

“ristic clarity and we wouldn't have
business, placed i1n some

.
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cost and the other control tactors or
making board are mach, mach greater thg
the tonnage rock.
b A K *
ITr. 152])
* * * K

RE-CROSS EXAMINATION

BY MR. MCCARTHY:

* ok Kk K

(Tr., 157]

* ok ok 0k

Q. Now, Mr. Wilson, I was asking you yeste:-
day, you recall, about the proportion
of--the proportion of sales of gypsum
products in the Western and Northwesterr:
Region that went through the warehouse
and distribution centers as compared to
the deliveries direct to customers?

A. Um-huh,.

Q. And I think you gave me some figure like
20 and B80%? Do you recollect that?

A. I think I said 70 to 75% went through
the warchouse and the remainder went
directly to customer. 1 think that's

[Tr. 158}
what I said--I hope that is what I sa:..

Q. The 70-75 went through the warehouse &

the other 25 to 30 were delivered to

~114-



Santorrers?
[ tnink that's what 1 said.

©onow youd, Mr. Wilson, Plaintifts'
cwhibit 107 which has been put together
i the basls of records that Georgia-
pao1rlc made availlable to our accountant
and you will note that in the Northwest
kegron for '67 31.8% went through the
warehouse, 68.2% went direct. In the
Wwostern Region the comparable figures
wore 59,6 through the warehouse, 41.4
Jdirect for a total of both of 48.6 for
the warehouse, 51% direct. And compar-
able figures for '68 are the warehouse
53, this is a combination of both West-
crn and Northwestern Region.

Wwell, I thought you asked me only for
the Western Region.,

airight, perhaps, I did., Let's take a
look at the Western Region if you want.
"his 1s a combination of both,

Alright.

In '68 it was 53% to the warehouse; 46%
lirect; '69 58% through the warehouse;
4+l direct. '70 62% to the warehouse:;

7 direct and that it 1s true that in
‘he Western District there were more
4les through the warehouse than direct.

witat were -- what was the percentage in
-70 1n the Western Area?

1970 it was 72% to the warehouse;
direct
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1in the 69 year o) warchioasce, 32, dires-.
‘68 63, warchous., , R R R A
wareh ouse, 40% diroct.  Bat toe compaa
figures were highcet 1 the Northwestoerrn
far as sales made direct are concerned.

A. That 1s correct, 1n the Northwest Reg..:;,

Q. Now, I think also yesterday, Mr. Wilsor,

we were talking about the Prior paper a:-
I showed you a letter, as I recall, whiz
indicated there had been adjustment in
1957 and '58 by Bestwall because in comr-
ing the royalty they had put the Prior
paper in at the purchase price rather thx
actual cost. Do you recall that?

A. Yes,

Q. And then you later said that at um:!
time the amount of Prior paper being use:
in '57 and '58, during that period, was
comparatively small?

A. Yes, sir.

Q. And what date was it that you fixed as t
when Prior paper became the substantial
source of the paper for the Sigurd Pplart.

A. I think that hegan in '62 to the best of 7
knowledge.

0. I think you are correct, sir. And let':s~—
The files of American Gypsum Trust, wh.o
have been made available through Defeni-
ant's counsel, you will observe that 1ir
1962, the American Gypsum Trust request?:
a very substantial adjustment in connée-
tion with the computation of royalties =
$120,000 was involved, I believe?

[Tr. 160]
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... that was the basls upon the Prior
sipor being purchased, that 1s the royalty
oroated as af 1t were purchased from an
virerde source rather than at its cost

ag1s?
“nat 1s correct.

221 the adjustment requested in this
particular exhibit 109 which is dated
september 21st of $17,684,.57 and I show
vou Exhibit 108 which is a communication
‘rom Bestwall Company in which they
cnclose a check in this instance for
325,000.00 and part of it was based upon
this figure of $17,184.57.

vl 1s the same amount as requested by
Prustees.

8, S1T.

which would indicate that in '62 at least
sibstantially all of the paper for the
v1gurd Plant was being taken from the
fr10r Plant?

T.re  Could I ask a question?

< van ask a question of the Court--I
‘Xamining.

«dt was the date that American Gypsum
U requested that settlement?

.
Pl ,

time 1n 196472

-117-



2. Suptuldoer ol RN

AL end o what was the cadtc tnat jsestwall
riavie the adyasto nt?

Q. e e,

5. What tine 100 'e ?

[Tr. lul)

Q. In May of '65.

A. Thank you.

Q. Now your counsel very kindly has turni:
me last pight with a copy of these mar:
which we had guite a discussion about,

(Would you mark those?)

Q. When did you come to work for the Best-
wall Company?

A. 1958,

Q. In 1958, Now you told the Court last -
that there was a period of time in 195
when the Southern cCalifornia market was
being supplied by some plant in Phoenix

AL Yes,

Q. And this plant 1n Phoenix was named Ut
Gypsum Company?

A. Yes, sir.

Q. And you said that Union Gypsum Compa~
some connection with Certainteed?

A. Yos, that's correct.
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Lo

N
i

st oo connection?

onnection was that an 1950 Certaln-
moducts 2xpanded their Foirt Dodge,
Fiant and put a -- replaced a small
ne board machine with a larger

spsam board machine. Sometime shortly

f

o

rercafter, they sold that equipment to

people who formed Union Gypsum Company

=n1 they also supplied some technical
icsi1stance to help--to get this plant
1v1ng and started up and as 1 was told
that they took an option on that plant

aleng with the small financial interest
'hat they had in it through supplying the
aypsum board machine from the

. 162]

iurt Dodge, Iowa, Plant --

which was a small machine, you say?

“ow many board feet?

do not have any knowledge of that.

s relatively small operation, was it?

ves,
ght and this was in what year?

50 when the Fort Dodge Plant was

wanded,

¢t and in 1950 and when did the
“1N¢ 1a Phoenix Area get going?

Lbest ot my knowledge, it was '52
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Q. But cCertainteed did not control this i-
Gypsum Company, they only had some fir;
cial connection with 1it.

A. That was my understanding.

Q. And then for a time you say that this
plant did supply some material in the
Southern california market?

A. That is correct.

Q. Did it have an exclusive territory in-
Southern california market?

A. I don't really know.
0. You don!t know.
A. No, sir.

Q. Well, was Sigurd also supplying in tha:
areavz

A. I don't know prior to 1958,

Q. You don't know whether i1t was or not?
could have been as far as you know?

[Tr. 163])
A. 1 don't know.

Q. Alright and then when was Bestwall sg.
off from Certainteed?

A. In 1956.

Q. When Bestwall was spun off from Certirs
teed in 1956 it did not include this .
Gypsum Company, did 1it?

A. NoO, sir.
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at remalned with Ceurtanteed?

| aon't know who 1t remained with ovut 1t
1. not tncluded in the Bestwall--

it o.as not part of the RBestwall operation?
ynat's correct.,

and you don't know whether 1t was con-
nocted 1n any way with Certainteed except
poa small financial interest?

That's correct,

5o that 1t would not really be accurate to
say that there had been any division of
territory between Bestwall and Certainteed
as far as the Southern California marke t
was concerned?

I am sorry I didn't follow that guestion.

certainteed and Bestwall didn't divide up
the Southern California market and Bestwall
say that we aren't going to sell in
Southern california because of Union

Cypsum Company in Phoenix?

After Bestwall spun off, Certainteed to my
knowledge was never in the gypsum business
and did not sell gypsum board--after Best-
w“all spun off,
Y
195672
rat's correct.
11, I thought you said that in 1958 this

“vtnix Plant of Union Gypsum Company was
. that was doing the selling in
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A

[Tr.

Southern Calitornia?

Bestwall continued to take at Lia:
the Plant after 195- -

I scve pestwall continue 1+ o taw.
soo bt r1al Lo toat [

Thot's ¢ rrect,

Anu was Bestwall supp lyae 5
ornia exclusively from to o0 o0, 1

1 don't know.

Well, what was 1t taking ti .. el (.
some sort of an exchange «r:a.:ji.

Mr. McCarthy, I can only o= .ne ica
maps and at the time the wa, tt. mars.
maps were laid out was that Sout ern
Calitornia was primarily to be service
from Union Gypsum. If Bestwall .oult’
get enough material fram Union Gypsw,
then I am sure they must have sent sor.
in from Sigurd.

Well, was 1958 the only year 1involved
this situation was obtained?

No, this was also prior to 1958.

Well, atter the spin off which you sa
took place in 1956--

Yeas,

.

And did Bestwall continue to take iat
from

165]

Union Gypsum Company 1n ' 56?2
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~at . correct, as I owas told.

whom?
Maloom Meyer.

is thils some officer in Certainteed?

e 1S

president of Certainteed and at that
cune he was Executive Vice President of
stwall Gypsum Company.

2+ this 1s what you have been told?

Yus.
By Mr. Mever.

ves, Sir.

Y ow, I notice that on this map marked
txhibit 110 it shows two circles: it

chows a circle here for Sigurd, I presume,
and a circle down here and kind of dots,

1s that the Union Gypsum Company?

Yes, si1r,

It was really an independent company,
wasn't i1t?

St 1s correct,

-~ which Bestwall had some arrangement
< % for the purchase of materials?

‘it 1s correct.

"o what happened after 19587

lec1si1on was made not to take any more
~:i1al from the Union Gypsum Company.
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Q. Well, then here in Exhibit 11l in the e
1960, we have a map which although it
doesn't have colors on it, has heavy 1;:
which indicates about the same marketir:

area

[Tr. lto]
as thav o 1 64 map that we have he:
as anov s

P R ¥ B lh « «ception of Southern caliform:

LoLOwh .

Q. Well, 1t doesn't have any line here for
Southern california. The line comes ric
up here on the east side of Arizona?

A. That's what I meant. It's essentially:
same with the exception that later on t:
line went on over further,

0. This line here?

A. Yes.

Q. You mean the line down around Arizona?

A. Right -- went over to--

Q. As far as this is concerned this shows
that Sigurd has a larger marketing ares
than that 1963 map Exhibit 1, doesn't u:

A. Yes, that's correct,

Q. That's for 19602 And in 1961 again 1t
shows the same--a larger marketing are:

than Exhibit 1.

A. That's correct.
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o, 1tk you were discussing yesterday
L ooh Mi. Taylor, this proposition about
coin 1 [s1c] per ton royalty that you
st to pay the Anerican Gypsum Trust on
rock mine was not of enough conseqguence
oy oarfoct any of your ceconomic decisions?

cat's correct,

woald you say to what extent would there
nave to be of a payment to the American
Gooeum Trust so that it

167}
would atfect your economic decisions?

1 don't think a payment to the American
G,ypsum Trust would affect an economic
1-cision that we would make.

would you say that if you had to pay an
adlition to this 11¢# per ton royalty, a
coyalty amounting to around 90¢ per thou-
=and square feet, would that affect your
.conomic decisions?

srfect what economic decisions?

sny of these decisions you are talking

avout 1n answer to Mr. Taylor's questions?
I can't answer a question of that sort
thout something specific in mind to

REPONS I
=% to whether you would continue to

sberate the Sigurd Plant as to what area
would ship into from the Sigurd

Gt —

would pay a 90¢ royalty--
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Q. Yes.

AL " American Gypsum Trust which would me:
trial we would make about $9.00 per thous
we would be very very happy to pay 90¢ o
thousand to American Gypsum Trust and r:
$9.00 per thousand,

Q. Now, you are assuming that 1f you paid
that you would make something else, I a
just asking 1f 90f¢ per thousand sqguare ‘
wouldn't be a sufficient important con-
sideration that 1t woald cffect your
economic declisions?

A. No, sir, because we would make enough.

Q. And if you had to pay a royalty in add:.:
to the

(Tr. l68]

11¢ per ton of around $100,000 a year t:
the American Gypsum Trust, that wouldn™
make any difference to you, it wouldn't
affect your economic decisions?

A. We would want very much to continue ope:
ing Sigurd because we would be making
roughly a million dollars, and we certa:
wouldn't throw a million dollars away t
save $100,000,

Q. Alright. There 1s one other thing 1
wanted to--you and I were discussing
yesterday the number of marketing peor.-
that Bestwall had in the Western Area o
the western part of the Unitcd states.:
think, to my recollection, 1t was arci.
fifteen people and you werc inclined @
agree with me?

A. No, I don't think I agreed with you, I°
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cooeoat ta what Mr, Mccaskill told vouw thion
ool wrobably Le oright bat 1

Cocked M. Meocaskirll's deposition and he

catwe 1oabout 20 to 23 people, would that be

vy ke 21t2

whatever Mr. McCaskill said would be cor-

roct.

.0 1 tact he testified and I presume 1t
15 within your personal knowledge, that

ou had a Western Region Sales Manager that
was located in Salt Lake City?

Yes, Slir,.
3111 Mole?
TeS.,

ind then there were various area managers
or s iperintendents in some eight areas?

1 don't know how many there were.

4t any rate there was a pretty substan-
tial sales

. 169]

torce as far as Bestwall was concerned in
"I Western part of the United States--
continental Divide west?

tany did Mr. McCaskill say?
to 24,
rrat te what Mr, McCaskill said and

+t '+ substantial, we had a substantial
“AlLotorce.



A * - *
BY Mh. TAVId ke ST NN

< ot
troar - bl oM [ S
thos sa Cran : o o
ment o eles o B
over teo ot drstt o . il G
on a Jraa.4i bAasias, T Iy

A. Y&s.

Q. Well, tell as, will 0 -0 SUev o thie po
ducts manutactured t, tie Syrswn Divisic.
were transtorred 1nto and ecame bhandled .
distributced by the Distribution Centers?

A. When 1t was conplet. 4 or whar 1t was--

Q. When 1t began, over what period of time
and it became complete?

({ Tr. 171]

A. Well, 1t started 1n late 1956 and 1966 1s
when this started. I think this exhibit
where he shows how much went through the
warehouses would give you an exanmple as '
how this progressed and i1ncreased.

Q. And by what period of time Lad it becom
integrated so that 1t was a fully,y funct.
1ing unit through the warehouse?

A. Oh, 1n 137, 1t would have been full:
functioning through the warehousc
cragantization,

Ve Threaygl out 1aer?
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At 1S correct,
Triank youd.

e OURT: Let me ask, 1f 1 may please,
‘v distribution center came i1nto being
apout 1965 and '66?

Judge, the Georgia-Pacific has a division
~f the company that has warehouses in
major and principal market areas in the
United States. This is called the distri-
Lution division or the distribution
centers.,  They were 1n existence at the
time that we became part of Georgia-
facific 1n 1965,

THE COURT: Was the dist ribution center,
-.n a sort of a medium for distributing the
arious products you were selling to your
iinus customers? Would you say?

he purpose of the distribution division
was established in Georgia-Pacific to
sell products and to distribute the pro-
ducts that Georgia-Pacific manufactured
prior to the time that Georgia-Pacific
acquired Bestwall Gypsum Company. The
orincipal products that it moved through
this warehouse system was plywood which
is one of the main products

w1700
oAt Genrgila-Pacific manufactures,

‘L COURT: So that service, of course,
1> rendered then by the distribution
= the ultimate handling of a product
vodate of 1ts manufacture to the date
"» lelivery to the customer.
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was
the

This was the principal reason for Georg...
pPacific acquiring Bestwall; that they =
thought that this was a natural marriag
of products in plywood and gypsum that
they could provide a scrvice that would
increase their sales of gypsum by Bestwa.
that no other manufacturer could provigd:
because they did not have this distribuy:
division set-up to provide that service -
two products going to a job site at the
same time,

THE COURT: So, if 1 were a customer, I
looking for some material I could go to
distribution center and probably see pl:-

wood and various gypsum products?

A.

[Tr.

any

That's correct.
THE COURT: And make my choice.

Yes, sir, but you would generally be a
lumberyard dealer, generally speaking, a
small lumberyard doesn't want to buy a
full carload of gypsum wallboard which
would say be enough to build ten houses.
He wouldn't want to buy that much plywoo:
which would probably be enough for twelu
houses but he could buy a small truckloa
that was mixed, part gypsum and part pli-
wood and this would solve his inventory
problem and make his operation much more
economical.

* * Kk X

173]

* * Kk X

THE COURT: Can you fix a market areaf{
hope that 1t will endure? For a perioc

years, that 1is?
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w3, sir, because we establish a market
ared, that 1s 1t 1s based on a combination
of the cost to produce at the plant, plus
the freight to deliver to that market area,
and plant costs and plant conditions

~hange or as freight rates change, this

has to change, this area that you will
ship, all this comes under consideration.

THE COURT: Of course, you can't prevent
- entry into your market of competition?

oh, no, sir.
THE COURT: That is all.
MR. McCARTHY: On REDIRECT

* * * *

Georgia-Pacific regards them as indepen-
dent profit centers, does it not?

That's correct.
Tr. 174]

And they regard each plant as an indepen-
dent profit center?

Yes, sir.

As for example, when you take material
‘rom the Sigurd plant and put it into a
slstribution center, what you do is you
transfer that material from the plant to
a distribution center on the basis of
what you call a transfer price?

Yus, that's right. That's correct.

ij then the distribution center, in turn,
sells this same gypsum board on a retail
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oo bt gt toront prace at o a mark-u.
prive, }.U;u tal 1‘)

A. Some sales are made oaoa retall basis o
1N some market arcas thic are made on a
wholesale biasis,

Q. On a «wholeoale Lasysy
A, That 18 correct.

Q. To an outside customer?
A. That's correct,

Q. And you hopetfully hope that this distrib.
tion center will show a profit on the bas.
of their sales and, of course, their co::.
would be the transfer price and you hope
that the Plant will be a profit center b
virtue of the transfer price that you
credit them with, isn't that correct?

A. Yes, that would be correct.

*x * * X

[(Tr. 175]
RECROSS EXAMINATION
BY MR. TAYLOR:

* * ok %k

Q. Yes, was the availlability of the warchous
in the customers market area more 1imporc-
ant with respect to California or less
important, than other areas where you
mairket?

A. I see. It turned out to be much more
mmportant 1n California than any plac

clse.

Q. Wny?
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w. started originally in california to, on
e concept of putting the materials into
+h. branch, selling the small lumber dealer
~1xcd truckloads. This did result in an
increase in volume for us as you could
cadlly see as what happened in 1967, At
th1s point our competition in California
that had plants located in that market
vlace decided that they had to do something
to compcte with our method of providing
this service, so they chose that time to
ruke avallable truckload quantities direc-
tly from their plants to customers. This,
<hen threw the Sigurd Plant at a great dis-
o trantace, ¢cost wise. If we had to make
rawck shipments (rom Sigurd to an in-user
so that what we did at that point is that
we moved full carloads of materials to our
distribution division where they were un-
loaded and reloaded onto trucks and trucked
a short distance to the customers. Without
that distribution center, we would have
veen out of business,

176]

“ow, sir, would the construction of a
warehouse at or near the Sigurd Plant
nave solved that problem?

N0

-"ll, you had to make a truckload delivery
3 1t would not have helped to have a
“irchouse at the Sigurd Plant because the
“irehouse had to be in the market area so
""at you could move the product from

<+urd by rail to the market and then
-“tribute 1t by truck from there.
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[Tr.

AL

[Tr.

YOou snitcated that whon the ralrl cars g

the distritation conter 1s unleaaed, we
you cxplain to the Judge the otler phys
cal tunctirons pertormoed 1n the distril
center?  What happon. atter 1t comes o::
tte raxl car and 1n.to the warachouase?
well, o1 course, 1t 1s 1. tounloadey,

tak2n 1nts the warc. cuse a.d you have,
at this point, a general warehouse func-
tion and when an order 1s recelved for
truckload quantity, whatever material
ordered, somebody has to physically go
back and pick that board up again and
load 1t back on the truck and deliver 1:
to the customer.

Now, with respect to deliveries to the
customers, and service out of, say the
Sacramento warehouse?

Yes.

Now, does the warehouse provide a servi:
wherein the board is actually taken fror
the truck, placed on, say, the third
floor 1n room 29 right at the elbow of
the applicator?

177)
Quite often, this 1s the case now.

* Kk * &

179]
* * * *

DEPOSITION OF H. B. RENSHAW

* ¥ o, ok

BY MR. MeUARTHY;
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+). Renshaw, will you state your full name
and address for the record?

. It's H. Byron Renshaw., I live at 575
“orthwood, Akron, Ohio.

and you're presently an employee of
ceorgia-Pacific Corporation?

T am.

and for how long have you been an employee
of Georgia-Pacific Corporation?

Since 1954,

and by whom were you employed prior to
that?

I was in public accounting in Pasco,
washington, for about a year and a half
after my graduation from the University
of Washington.

ind you say you've been employed by
Georgia-Pacific since '54?

Yes,

Will you state the various capacities in
which you've been employed?
s.nce 19547

sirce 1954,

started off as an accountant working in
" ympia, Washington, The plant there was
nlywood plant. In

< 180)

"t 1 became chief accountant of what was
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then knewn as the Washii Gt Muoll o arcap,

which was a financial accermoingy operat;-
In 1958 I was transterred to bortland,
Oregon, engaged primarily 1 a special
assignment to merge twe orvirsions togetd

Q. What d1visl o5 W oie

A, It was the Washingtcin M1l o sad e
Portland Division. In Octu o Ol 1938 ]
was transferred back to 0l -pla, washinc-
ton, as assistant plant mar..ger. In 19
upon the acguisition of Bestwall 1 was
transterred to Paoli, Pennsylvania, as
division controller.

* k Kk K

A, * * % In 1967 1 was transferred to Port-
land, Oregon, as assistant controller or
the corporate controller staff., In 196Y
I was transferred to Akron, Ohio, as div.-
sion controller of tlie Weather Seal
Division, * * *

Q. Which is what?

A. General manager of the Weather Seal Divi-
sion.

Q. Specifically then your connection with
the Gypsum Division was from 1965, Do ::
recall about what date, what month?

A. Yes., 1t was around the rirst of April.

[Tr. 181]

Q. That was approximately the date of the
mérger between Bestwall and Georg:a

pPacitic, was it not?

A YeS,
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and you went 1in at that time?
That's correct.

and your duties as controller of the Best-
wall Gypsum Division continued until some-
time in 1967. Do you recall what date in
'67 or what month?

It was either January or February. It was
early '67 that I was transferred back to
the West Coast.

and did Norm Foster succeed you?

Norman Foster succeeded me.

* Kk *x K

182]
* * % *

During the time that you were connected

as controller--that was your title, I take
it, while you were connected with the
Bestwall Gypsum Division?

Division Controller, yes.

During that period of time, some two
years, was an accounting made to the
trustees of the American Gypsum Trust in
connection with the gypsum operations at
si1gurd, Utah?

Yts. We of course calculated the royal-
ties that were due. We also made our
difices available for--what's his name--
iou Crandall, who came in and audited the
books. And we engaged in quite a bit of
-0rrespondence with the American Gypsum
Trust relative to the method in which the
a.location was made.
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Q. At the time that you went there was ther:
a Mr. Dicfenbach?

A. No.
Q. He had jctt the Bestwall operation?
A. 1 don't biclieve Mr. Diefenbach was ever

connected with Bestwall as such. He was
an employee of Certain-teed,

(Tr. 183
Q. I sece., In the accounting capacity?

A. I think he was, yes. There was a letter,
I know at one time, in which he referre:
to himself as chief accountant.

Q. Have you seen that letter?
A. Many years ago.

Q. Let's refresh your recollection on it.
Will you mark this Plaintiffs' Renshaw
Exhibit 12"

MR. McCARTHY: 1It's now been marked
Exhibit 113 in this proceeding and I will
call the court's attention to the exhibit.
This 1s a letter dated August 3, 1956 to M.
S. L. Crandall, who has been identified as
one of the Trustees, and it states: "After
a review ot the 7% profit computations for
the past few years, we suggest that the bes:
approach toward simplification is to agree
that all i1tems below the gross profit will
amount to a predetermined percentage of the
cost of sales., We suggest that this percer-
tage be set permanently at 10%." And on th
next page another paragraph reads as follow
“The suggested 10% figure covers the charge
for selling advertising, and administrative
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conse and a credit for purchase discounts. It
-<=» not include any other items of other income
:.thi'.ef deductions as it is our thought that
.se are non-recurring in nature, could not be
-satemplated by any formula, and have had no

. unificant net effect on past computations,”
E‘il show you what has been marked as Plain-
-i7¥s' Exhibit 1, Penshaw, a letter dated

1.qust 3, 1956; addressed to Mr. S. L. Crandall
i signed by Mr. Diefenbach. I ask you if

.~»s 183 the letter to which you just referred?

This is the letter,

Tr. 184]

* ok kK

;. In this letter, of course, Mr., Diefenbach
proposes that in calculating the rental on
the payments to the American Gypsum Trust
that it should be computed on the basig=--
at least one of the computations should be
a 10% charge for selling, advertising,
administrative expense, and a credit for
purchase discounts? 1Isn't that correct?
Right where I marked,

A, That's correctly guoted, yes,

v And during the time that you were in charge
of the accounting of the Gypsum Division
between '65 and '66, did you in fact in
accounting to the trustees of the American
sypsum Trust use this computation?

Yes, we did,

Tiere came a time, did there not, Mr.,

rnnoaw, when you in company with a Mr,
oo came pubend had a conference with

Salge Ritter?

weodid,
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Q.

Q.

A.

Q.

[Tr.

A.

Q.

A.

And | belreve that was in the latter par-
ot 1lyu6, was 1t not? December of 1966,
specifically?

It was cither Decenbier ot '66 or Januar:
of '67, but I think it was the last week
1n De cember.

And who was Mr, Smith?

Mr. Smith at that time was legal counse:
for the Bestwall Gypsum Division,

And he had worked for the Bestwall Gypsu
Company, had he not?

That 1is correct,

Did he have anything to do with the
accounting or

185}
was his just purely legal duties?
No. His was strictly legal duties,
And you were the division controller?
Yes,

And what was the nature and purpose of
your trip?

Let me preface this just a bit, In 196°
when Georgia-Pacific took over Bestwall
and I was sent out as division control-
ler, of course their accounting methods
were completely different than what woult
be required by Georgia-Pacific as the
succeeding operation, During that per:d
of time in 1965 and through a good part
in 1966 we were spending a considerable
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amount of time in reorganizing the account-

1ng operation at Bestwall., It was about

in the fall of 1966 that 1 became personally
aware of this method of allocation that had

been established under the prior management.

and this was the time when Mr. Diefenbach's
letter was called to your attention--or had
you known about it before?

No. I had not known about it. 1In fact we
had made certain changes in the allocation
in which it was then Judge Ritter that
called my attention to the letter,

* ok ok k

186]

* ok ok K

You did review a letter that you wrote to
Judge Ritter following the conversations
that you and Mr. Smith

187]

had with him?

Yes.
And who was present at the time of this
conversation with Judge Ritter, and where
di1d it take place?

Tt took place in his chambers in Salt
ake. The Judge was present, Mr. Crandall
was present, Mr. Smith and myself.

Tte four of you?

Y¢s, Oh, and Bill Mole, who is a Best-

wall Georgia-Pacific employee residing
“ere in Salt Lake.
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Q. And what was said and what was discusses:

A. Well, basically the purpose of our visi,
of course, was to get away from the met:r-
of allocation.

Q. This 10/ tormula?

A. This 10% formula. I felt that for a nu:
of reasons a 10% factor, especially cal-
culated on cost of sales, 1s totally
incorrect.

Q. Under Georgia-Pacific's method of--
A. I don't think it reflects actual cost.

Q. This 10% figure that had been carried or
between Certain-teed and Bestwall and
trustees, as far as the accounting of
Georgia-Pacific was concerned, you thoug:
was unsatisfactory; is that correct?

A. Well, not only from the accounting of
Georgia-pPacific but from my professional
knowledge as an accountant. It did not
reflect actual costs or actual profits.

Q. I see, This was the purpose of your
visit?

A. Yes, sir.

Q. And what did you do--present your argu-
ments to the trustees of why it should =
changed?

[Tr. 188]

A. Basically, yes. We had a long conversa-
tion, discussed a number of ways of wha

we could do with the thing. We must Ie”
nize at this point that under the cCerta”
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tecd method of accounting, there was an
oxtreme difficulty on the part of their
accounting staft in determining what
actual costs were. Thelr corporate
management did not demand 1it, whereas
ours does. And as a result, they came
up with this arbitrary figure, which in
1956 might have been adequate. As a
result of our studies, we were to deter-
mine that the costs were in effect con-
siderable higher than this arbitrary 10%
figure.

and 1 think you wanted it changed, did you
not, to something like 15% of selling
expenses oOr--

We had calculated out~-based upon our 1965
and 1966 results in which the actual costs
of selling, general administrative
expenses, ran between 16 and 17% of net
sales. 1In discussing it with the Judge
and Mr. Crandall, they were completely
appalled at the idea that we would even
think of changing a long-standing arrange-
ment. So the 15% figure you referred to
was a negotiated figure on our part to

try and put it into a more realistic level
from an accounting standpoint.,

It was 15% of what?

Net sales.

.- vt net sales. And you made this proposal

to them?
Yes,
and what did they say?

They said they would have to think about
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it. And while they were thinking about |
I was transferred.

{Tr. 189]

Q. 1 sece,

MR. McCCARTHY: At that point what is noy
Plaintiffs' Exhibit 114 was marked and this u:
a letter dated January 30, 1967, addressed t-
the Honorable Willis W. Ritter, Trustee, Ame:.
can Gypsum Trust, and this consists of a two-
page letter and discussing the subject what ;.
referred to in the deposition, consisting of
certain exhibits attached.

"Q. Is this the letter, Mr. Renshaw, or a co
of a letter which you wrote to Judge Rit::
and a copy of the schedules which you
attached?

A. Yes., These are the same ones I referred
to a few minutes ago.,

* k x K

(Tr. 190]

Q. Did there come a time, Mr. Renshaw, when
you received a statement of the royalty
calculation from Judge Ritter with respe”
to the royalty or 7% royalty. I'm speak-
ing of, the rental--7% net profit proble
for 1965 and '667?

A. 1 Jdon't rcmember it but you have a piece
of papcr there so you're going to refres
my memory."

MR, MCCARTHY: At this time what has no+

been marked Plaintiffs' Exhibit 115 was mac¥
and shown as a exhibit, of Mr. Renshaw.
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, show you a statement, Mr. Renshaw,
apparently origlinated from the trustees
of Amcrican Gypsum Trust, dated February
3, 1967, 1t purports to be a calculation
of the 7% royalty for '65 and ‘66. 1
ask you if you recall receiving that?
vyou notice the date of it is February 3.

Yes,

which is shortly after your letter?

ves, This was discussed during the meet-
ing that we had with the Judge and Mr.
Ccrandall.

what was that?

what they have done here is they've cal-
culated the amount of the royalty due for
the two-year period, based upon the con-

ditions as outlined in Mr. Diefenbach's
letter,

And had they not used the same basic
figures as contained in Schedule C attach-
ed to your letter of January 30 as to
net sales and everything else except the
102
Except for the calculation--
Lxcept for the 10% formula?
Vs,

v 191]
But the figures are the figures that you
Pupml ied in connection with your Exhibit

<5 are they not?

S, tney are. At that meeting--
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Q. ) alit Aae

A. We aarecd that because of the lateness
our bringing this to thelr attention, tr,
changce i the method that we wanted to .
that wo woild continuce for 1965 and '6¢
under the old method, but we wanted to
change¢ 1t trom that point forward.

Q. I sece., And then,

A. So this was a negotiated--

Q. After that meeting they did submit this
statcecment?

A. And I think we sent them a check."

MR. McCARTHY: At this point what has

been mork- 4 Plainti1ffs' Exhibit 116 was
markoed. [t 13 a letter dated February 14,
1967, addressed to The Honorable Willis W.
Ritter, Trustece, and it states: '"Dear Judge

Ritter: Attached please find our check in
the amount ot $79,645 to cover the royalty
due for 1966 under the formula which has bee:
used for the past several years, It is our
hope that you will be able to review our
computations of the new proposal within a
relatively short period of time so that we
can discuss whether or not any adjustment 1s
necessary for the two years 1in guestion.*
That is signed by H. B. Renshaw, Divisional
Controller,

"Q. And 1s this not the transmittal letter
signed by Mr. Renshaw in which the 7%
royalty was paid in accordance with the
statement which the trustees had subm:t-
ted to you?

A. That 1s correct,
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* ok ok ok

At that time there was

YR, MCCARTHY:
1 coxhibit which was marked which 1s now

.,ntiffs' Exhibit 117 which is a letter
to Honorable Willis

. -4 November 29, 1967,
. a:tter, Trustee, signed by Rod Dodge,Chief

s>untant, Gypsum Division, and it states in
tirst paragraph: "Enclosed are copies of

Sigurd plant computation of royalty pay-
-+s for the years 1965 and '66. These new
~rputations are based on the same formula
3+ we used in 1964 and prior years. That is
g a 10% figure for Administrative and
‘ling expense. You will note that our com-~
ration variles slightly from the computation
ch you submitted to us on your billing of
cruary 3, 1967. The reason for the varia-
5. between your computation and ours is due
. =he Increase in the vacation reserve, This
zerve increased in 1965 and increased again
This variation results in an over-

.066.

sent by us of $245.00 in two years. We
. take this
o, 193]

-rpayment of $245.00 into consideration when
"rating the royalty for the year ending
~ber 31, 1967, Sincerely yours, Rod

are you familiar with this
is dated November 29, 1967,
sidressed to the trustees of American
<;psum Trust and signed by Rod Dodge,
which there is a recomputation of the

Renshaw,
.ctter which
in

¢

:;alty payments for '65 and '662

“7, I'm not aware of this one.

’
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Q. You recognize Rod Dodge's signature, [ -
1t

A. Well, 1 would have to assume it 1s Rod':
I don't think I have ecver scen his name
written out, To ace back a minute, you
were asking earlicr about Rod's connec-
tion with the Gypsum Division--Rod becar
chief accountant of the Gypsum Division
after I left the Division. He was chie?
accountant under Norm Foster,

Q. I see. SO that Mr, Foster was 1in fact
Division controller as of this date?

A. As of that date, vyes.

Q. I see a notice on the letter--a copy tc
Mr. N. L. Foster. At any rate, Mr. Rensz
you will observe that this computation ¢
the royalty payments also use the 10%
figure for administrative and selling
expense, but a variation occurs with
respect to only one item, according to
the letter, between Georgia-Pacific's
computation and the statement subm:itted
by the trustees 1n connection with an
item called "vVacation Reserve." This, ”
says, results in overpayment by Georgia-
Pacific of $245 for the two years. Woil
you see 1f that's correct from your exa .
nation of the letter and of the schedul«
attached?

[Tr. 194]
A. Well, without getting into a detailed
analysis, 1t does say there was an ove!-

payment of $245,

Q. But the 10 % formula 1s stilllused 1n
those calculations, 1s it not?
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ves. Let me make one comment here which
might clear 1t up.

Well, answer my guestion-—--
ves. The 10% 1s still used in here.
All right.

and so that we understand why we may have
a lag in the date between my letter of
rebruary and January and the November
date, 1is 1t was 1in March of 1967 that we
transferred all of the accounting of the
Bestwall Gypsum from Paoli, Pennsylvania,
to portland, Oregon. To the best of my
recollection not a single accountant that
was on my staff moved to Portland, which
meant that Mr. Foster and Mr. Dodge went
through a complete reorganization of
hiring and training new people. As a
result, it would appear that the follow-
up in my letter did not take place--as to
the change in the formula. And I would
think it would be due primarily to the
chaotic conditions which I knew that

those fellows were undergoing.

At any rate, even as of November 29, '67,
the 10 % formula was used in these calcul-
ations?

%y an accountant,

2y an accountant working under the super-
vision of Mr. Foster?

’

Yes,

snd on these computations for '65 and '66
> which your attention has been called,
-ne sales figures shown on
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[Tr.

199

which tne computation of 7% royalty is
based, are the salecs to outside custo-
mers, arc they not?

I w id hha . to ass ¢ tha' they might ¢

but . haver.’. sc.n a detailled analysis o
the zales.

You uvan look at these documents and see
if you can ascertain that. (Indicating)
I think you'll find that that's the fact,

This is the one I want to review because
these are my figures (indicating). VYes,
These would be the figures on the sales
to outsiders.

And also the item of paper in there is
based upon actual cost of paper at the
Pryor plant, 1s it not?

Yes. Actual manufacturing cost at the
Pryor plant,

Right. And that was the figure used 1in
these computations of royalties?

That was the figure that was used, yes;
but 1t was incorrect.

But 1t was used for both '65 and '66 an
also 1n Georgia-Pacific's recomputation
in November of '67?

Yes, To answer your guestion, the answe
1s yes.

Let me ask . on  o*her guestion. Thas

the end ¢t .ol oo .or. with this pre
blem, Lsn't .1,
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e B0
. rean ot had nothing to do with the

Aocoanting in the Gypsam Division after

at  taine?

yr., McCARTHY: And Mr. Taylor asks a gues-
that he can put in, if he wants,

190

wR., TAYLOR: I would like it in, would you
L1t now?

“R. McCARTHY: All right. 1I'll put it in,

. Mr. Taylor says: "You said, "But that was
rrect."” I take it from that that in your

a1on as accountant it was not a correct

~inting procedure?

"». 1 don't think the profits of one manu-
“acturing facility should be determined on
e basis of actual costs reflecting

ither efficiencies or inefficiencies of
inother one,”

“R. McCARTHY: That's the end of Mr.
r's questioning. Then McCarthy asks:

t.t while you were controller of the Gypsum
ivistion, that's the way it was figured,
1t not?

11 1 found out about it,

" 1i1ght, You never made any change as
" 13 vour accounting to the trustees is
woerned, d4id you?

+ W¢ were attempting to negotiate it
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Q. You wer. tin. anilieg it with them but ng

change wa cotally made?
A. No«"

Mr. MoCAKRn < 1tat concludes the depos.
tion, Your tlo. i I would like this to be
considered as an s utorrogation of an advers:

wlliness.,

THE COUKT: [t may be¢ so considered, * +.

(Tr. 197]

NORMAN FOSTER

called as a witness by the Plaintiffs, beinc
first duly sworn, took the witness stand an:
testified as follows:

DIRECT EXAMINATION
BY MR. ROOKER:
[Tr. 198)
Q. Would you state your name please, sir?
A. Norman Foster,
Q. By whom arc¢ o tloyed?
A. Georgia-Pacitic,
Q. In what capacity?
A. Division Jentroller, Gypsum Division.

Q. What 1s . .1 proressional training?



coveral years an pablic accounting on the
ot ol ler stat: for All State Insurance
company and now with Georgia-racific,
rsion Controller,

Lreovoun a Certified Public Accountant?
ves, 1oam,

k x Kk *

o long have you been Division Controller
2f the Gypsum Division of Georgia-Pacific
Jorporation?

si.nce--my assignment with the Gypsum Divi-
sion began January 1, 1967.

As Division Controller?
That's correct,

ind what was your assignment immediately
orior to that?

1 was on the Controller staff with the--
o a corporate level in Portland with
Scorgira-Pacific Controller staff, as
ranager of planning and budgets.
iow long did you work in that capacity?
“oat one year and a half,
“Hster, you are, I take it, familiar
@+ tarl with the accounting system of
ivra-Pacific Corporation?
S, [ am,

(R ]

i are you also familiar in detail with

-153~
% o




[Tr.

s
.

the o : i a1s 1t applies to

Lo 0 gt o + 5 aypsam ranufacturing

I'r =« , i ton't understand your ques-
tion,

Are Lo . .. ...al in detall with the
account 1o =y stem of Georgira-Pacific
Corpecratio. as 1t relates to gypsum
manu: oot (riag operations?

As woll as | 1

Arc you taniliar an detail with that
account ity system as 1t relates to the
sale ot gypsan prodacts?

The =1lc ©ogyvpesum products?

Yos,

Bere aaia1n as well as I can.,

Do vod know ot anyone in the Georgia-
Paci1ti1c Corporation who 1s better

acguarntod with the system in those
conrve t 10w than you?

Does o cr g opacific Corporation pregs
or martare any Jdocuments that refle
<l o~ rooes of gypsum products

e

. n

Sl



tooode custoners?
fopolounit basis?
al, basls?

R fbave sales statisti1os that show the
~ales prices to outside customers.

woore are those documents originated?
1y portland, Oregon.
oo you have access to them?
[ do.
201
what are they called?

Ihey're called Profit and Loss statements.
ot what operations?

‘or the warehouse division.
are you also familiar with the accounting
svstem of Georgia-Pacific Corporation as

-

.t relates to the manufacture of paper?

<, we¢'ve had a good deal of discussion
*hi1s case thus far, Mr. Foster, during

© ol you have been 1n attendance, about
practice of transfer of paper from the

-.0r paper plant in Oklahoma to Sigurd,

"al.,  Are you generally familiar with the

““hanges which have taken place here in

-~ Courtroom?

- I am.



A.
{
Q.

A.

And 1t -5 true, 1s 1t not, that at all t.-
through 1966 that paper from Georgia-
pacific¢ or Bestwall plant at Pryor,
Oklahoma, was used at Siqgurd, that paper
was accounted for 1n the accountings to
Amcrican Gypsum Trust on the basis of ;::
cost rto manutfacture; 1s that right?

From what years?

At all times through 1966.

on the initial statements going to the
American Gypsum Trust they were, but the:
were reviscd December of 1968, when it
determined or discovered that this was

incorrect.

And who decided 1t was incorrect, Mr,
Foster?

Our interpretation of the lease agreeme:

who 1ntcrpreted the lease agreement in
that fashion?

Myself and probably some counsel.

Tr. 202]

What counsel please?

1 can't remember, but there was discus-
sion about the subject. The terms of t&
lease stated that we would pay a royalt
based on the products manufactured fror
the rock extracted from the leased pre-
mises. The manufacturing process of
paper does not use gypsum,

Mr. Foster, how long had this prograr

which you decided was in error been il
effect when you decided it was 1n errorc
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o+ was not a unilateral decision. [t was
4 jownt decision,

Cowhom?
the Iintcerpretation of that lease.
i whom?
o myself and Mr. Glenn Wilson.
wot by American Gypsum Trust?
This was presented to them,

n:d they accept your interpretation?

.

%o, they did not.

wow, 1 ask again, Mr. Foster, how long had
this program that you and Mr. Wilson
decided was in error been in effect when
you made that decision?

I'here had been a period of years during

tic transfer and the merger, I should say
ot Bestwall with Georgia-Pacific that we
nave had a series of accounting controllers
and during this period we weren't aware of
the exact nature and terms of this lease
agreemcnt until in 1968 that we read them
(N carnest,

“.w, I understand, Mr, Foster, that you
«o1ld like to explain why you didn't decide
1 wanted to change sooner,

Y

- that doesn't answer my question, how
n

e had the thing that you decided you
“tited to change been the practice?

% Kk Kk Xk



Q. Well, M. loster, when did they start
using Pryor, Oklahoma, paper at the
Siguird plant?

A. It's been stated 1n this courtroom ear]::
1in 1962 or '63.

Q. And at all times from that date through
1966 Pryor paper was accounted for on
the basis of actual cost, was it not?

A. Yes, the rccord evidences that.

* kK ok

[Tr. 204]

* * Kk &

THE COURT: I note, of course, in Januar
of 1959, there is some correspondence with
reference to the particular paper item, The
letter I'm referring to 1s Exhibit 104 and @
reads: "An examination of our records for
1957 shows two errors--this is Bestwall
writing to--rather the Chief Accountant
Mannino--and reads, "In our

[Tr. 205)

statement as originally submitted to you on
May 22, 1958: The first is that the cost of
sales figure included inter-company profit
on Pryor paper 1n the amount of $7,847.18;
the second 1s that the cost of sales figure
included $4,254.38 of expense incurred on
assessment work on mining claims." I'm
looking for an instrument which would indi-
cate there was some negotiation of this
paper price, 1 think that was the nature &
your gquesticn,

MR. ROOKER: Your Honor, my question w
to whether Mr. Foster was aware that the
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.. ot wnuether Bestwall or Georgia-Pacific
~ ontitled to takz an inter-company profit on
v papetr had been discussed previously and
.'od 1n favor of the trust, that is on the
ws1tion that 1t would not be entitled to
‘niel -company profit.

‘Hip COURT: I sce., Are you aware of the
stion now, Mr. Foster?

4, main concern was the interpretation of
the lease. 1 did not know at that time that
this was done preceding the '65 and '66.

pDid you endeavor to find out, Mr. Foster?
1 endeavored to research the problem, but
I did not become aware of these documents
here.

You have been aware of those documents for
some time now during the discovery phase
of this case, have you not?

not until about two weeks ago.

(An instrument was marked
Plaintiffs' Exhibit No. 127).

Mr. Foster, I show you what has been
marked as Exhibit 127, which is a letter
aated January 28, 1968, directed

L. 206)

tuo Mr, S. L.Crandall, one of the trustees
o7 the trust, signed by R. E. Dodge, on
which you are a copy. Did you receive a
ony of that letter at or about the date
-t bears?

“wss looks at exhibit.)

<&, 1 did.
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AT oL D e hiar o wath the contents of tk.
letter,

Yes, the content s or thls letter became
avairlat le to e wicn | recewved my copy
and thi= t:riager- . my question of how
this lcase was t¢rr. determined.

Wcll, once again. Mr. Foster, Exhibit 1:-
represents 1n part a discussion of wheth.:
Georgia-Pacific 15 cntitled to an inter-
company protit o Prycr paper, does 1t -,

It really ucterminces whether the profit
one opcerating anit or facility can be
transferrcd to another operating facili:.
when the other cne we have to generate
the i1ncome tor a royalty payment,

Now, 1sn't 1t true, Mr. Foster, that Mr,
Dodge 1n writing this letter agreed to
exclude tre intcr-company profit on Pryc
paper 1n ccmputing the American Gypsum
Trust :oyalty tor 1965, 1966 and 19672

He didn t c¢xactly agree to it, he pursue
what re trouwght was teing done before.

And what he thought was being done befor:
was the exclusion of that inter-company
profit., wasn't 1t?

Yes, that =~ true.

And trat s wroat be did 1n thas letter,
wasi't o 1t’?

He continucd con what he thought was ]
being done preceding the origination 0!

this.,

Now, te vou tryirg to i1mply that what’
Pougt
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togoet that aororonce, 1 o,
AT wo s what was oana Jdocoe wo e, wa
L was belng done ond he was contipaing
v at hie thought was boing donce boiore.

ne was continiilng what wes Lo ing donc

Lotore?
hat was being done before, right.
snd that never got changed until you and

“r, Wilson decided to change it in 1968;
15 that right?

con a review of the lease agreement
itselt,

* ok kK

* ok ok ok

“r, Foster, let's leave the matter of
Dvun‘pdper profit now for the time being
‘ tarn for a moment to the question of
revenues for which Georgia-pPacific
conts on the sale of gypsum products
Sigurd.  So that we will be clear
4 we Jdiscuss this with one another
T.ng your testimony, as I understand
", the position Georgia-Pacific takes
that you are reguired only to account
the transfer price from the Sigurd
"t Lo a distribution division, isn't
At orrant?
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A. That s oot
Q. Who tixes to ot trarstoer price?

A. Market praioce oot th.o sale of gypsum less
LS D SN ST S

a loictioral
Q. Who sc¢ts the tunctioral discount?

A, It 1s an established tunctional discount,
Q. Who estabzlishes 102

A. The maragement ot Georgia-Pacafic.

Q. Unilaterally?

A. Yes.

Q. What factcrs dc they take into account
wher establishiry that discount?

A. Becaus¢ the cost 18 mecessary to ware-
house and service the customers, the
warchouse divisicns sales do.

{Tr. 209}

Q. Now, as ] uwnderstand 1t, Mr. Foster, the
distribution division doesn’'t provide ar,

manufacturing activity, is that right?

A Manufact.ring? No, they do not manufac-
turc 1ypswrn products,

Q. It's the sclinra agency of Georgia-
Pacitic, 1s 1t »pot?

A. Warchcusirg and servicing coperation Of
this coricratior,

Q. Well. 1t =sc¢lis wallboard?
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cils wallboard and servi1co0s Lhe customer.

rooald ke you to tell me 1t oyou can, Mr.
oster, o single year in the history of the
sygqard Plant, since 1946, when the lease in
Liestion was entered into when the lessee
a41s nQt accounted for its sales based on
sales to outside customers?

| am sorry, I do not understand your gues-
tion.,

and you now want to account on the basis of
this transfer price, it 1is right, isn't it?

well, yes.,
210]

“lright, now tell me when you first
decided you wanted--

blease, let me say one thing. There has
neen a basic change in marketing of our
wallboard products,

“R. ROOKER: Your Honor, I object to the
~i2ss making speeches, that's not in response
e gquestion and move that it be stricken.

HtL COURT: He, of course, is endeavoring

“vach your particular guestion by this

“i2ilar statement he made here. Give him
*.wstion to him again, let's see if he
ome up with something.

- would like to know, Mr. Foster, and I

~.nk the guestion can fairly be answered
.v8" or "no", or excuse me answered by a
ffoiric year, when was the first year in
“hich the lessee under this lease decided




ter b, o e .1 sales on the bas

ot tioas orraoot o v anstead of the ro,
price t IR S asloi €182
« a . L}

AL W L o st ributl on
Ja ! .

Q. Is t:at t 1t . .t whero you endeavor:
to acocanrt .ty basis of the transfer
price?’

{Tr. 211/

A. Yes,

Q- And befeore t: at during 20 years of the
history ot tho teasc, that never occurrel
had 1t?

Q. 1Is that a ,;¢s or n° guestion?
AL No, I 5414 1.C.

THE CQIRT: Of coursc, he could hardly t:
able to arswer the tull 20 year period, 1
don't suppcsc.,

MR. ROOFER: Well, I guess your Honor :is
quite right--

THE CO'kRl: But Yc¢ could, of course, dur-
the period wh o> . was credited with his
actions, When the Detferdant had the propert
that would be ar7t1oult to say.

MR. ROOKLKk: That's very true.

THE WI'wtss. | would only know from 1%
torward,

Sleg-



o ca knew of any year priov in wnl ch
it ouccarred Mr. roster?

, 1 do not.

neov o have any reason al all to belileve
' 4 1L occurred in any prior year?

.+, 1 have no reason to beliecve that it

RERS

L+ a matter of fact, Mr. Foster, you have
gond reason to believe that it never did
occur, do you not?

I can't say with certainty, but I don't
Lbelieve that there was.

Thank you. Now would you please
tdentify the management personnel at
Georgia-rPacific Corporation who parti-
cipated in fixing the transfer price?

212]

The transfer price was established by a
narket price that gypsum board may be
sold to customers. Management does not
cstablish a price without responsiveness
t> the market, competitive conditions of
t1e location, sir.

well, you're not trying to tell are you,
. Jouster, that the transfer price 1is
-:2 samec as the retail price to outside
Cstomers, are you?

“., 1 am not.

tt 15 the relationship between the two.

tv-lationship between the two 1s a
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functional Jdiscount of .87 that 1s pro-

vided to the warchoasing operations to
cnable 1t to provide the services that
they do.

0. And that 13 4 oxten o, then that you see.
to charge t¢ Slr,ara OrIice

A. It 1s a cost of cperations,

Q. And, as I understand that deduction you
seek to takce doesn't reclate to anything
except the activities of the distributio:
system as you described them?

A. That 1s correct.

Q. Now I come back again, Mr. Foster, to
this guestion, who are the people 1n the
management ot Georgia-Pacific who set
this 9.84 as the amount for this func-
tional discount?

A. I am not able to answer precisely, but
it 1s the top management of Georgia-
Pacific.

Q. Did you participatc 1n that decision?

A. I did not,.

Q. Di1d Mr. Wilscon?

[Tr. 213}

A. I can't answer that,

Q. Do you know ot anyonc on the accountinc
staff at Georgia-Pacific who participate-

in that decision?

A. There was n ot --r.obody 1n my accounting
staff or ary acccunting staff precedinc
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pasticipated 1n that percoentage,
©,orew mach 0of that 9.8X tunctional dis -
St winds up boing profit to the distri-

1o conter?

T T OR: Are Uouw e ;rring to gypeun

ROOKER: Genzcrally.

L WITNESS: Are you referring to gypsur
411 products?

v, ROOKER: All products.

1= that 9.8% the same for all products?
no 1t 1sn't,

That's unigue for gypsum?

it 1s similar to plywood functional dis-
Jounts.,

siright, does that allow a profit to the
arstribution center.

i’ you combine plywood, panelling, gypsum
croducts and all products, it does permit
1 profit to the distribution division.

s vou know what considerations are taken

“ito account in fixing the amount of
Tiit discount?

_guivalent to what dealers, whole-

1.r's were getting as a functional dis-
ot before we started using the ware-
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Q. Now, 1s trat ti¢ torrala or a procedure,

set ot critorta that are applied unifors
as between all Gesrnra-Pacific Gypsum
plants and all of its 1i1stribution cente:

(Tr. 215]

Q. It 1s true, 1s it not, Mr, Foster, that
the price ot gypsum products in the Wes::
United States has suffered a very severe
decline during the last three years.

[Tr. 216]
A. Yes, they have,

Q. And how did that compare with the price
decline that has occurred in the Easter:
United States?

A. I believe the price decline of gypsum wa:
universal throughout the United States;
however, 1n the California Western Regic
it dropped earlier.

Q. Did it drop mnore?

A. It dropped more, I haven't made a com-
plete study as Yo compare the East Coast
with the West Coast but I do know that
the price decrease occurred in Californ:
and the West (oast earlier,

x k* K*

[Tr. 222]
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. iostoer, assuming that onc war e Lo
.av0)r te ascertain the prices at which
o5 hoard being produced at the Sigurd
i ant arc sold to outside customers, what
-orids would you consult in making that
ctermination?
. mwan the sales price that 1s 1n effect
st a4 given time, in a given location.

, prices at which the product was
actually sold?

ou mean to determine it was sold at or
what 1t could be sold at?

what 1t was sold at?
. 223]

vou would refer to the invoice prepared
5y the distribution division marketing it.

vou would have to relate those invoices
individually to the invoices between the
Sigurd Plant and the distribution center,
would you not?

w211, in the warehouse, the product, the
identification of a particular order or a
particular lot of wallboard through the
warehouse would be very difficult.

i1 fact, it is impossible, isn't it?
i're--yes it would be very difficult.

that in the records maintained by

"rgira-Pacific Corporation today, your
“-stimony 1s that it is quite impossible

v Georgia-pacific Corporation to account
the sales price it receives on the
-1l= o1 a sheet of wallboard manufactured

N
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A.

Q.

A,

0.

A.

[Tr.

Q.

A.

Q.

A,

At Sy, Htar .t alside customer,
say thoe Rico srar - Ioad or company 1n §a.
Lake Cut?

It would b drrticalt t ot there 1S a me
because we o kbow ot the distributior
divisior pa,s 1o - wallboard and we a
know how nac: teo s o011 it tor.

But we can't trace tl.at individual shee:
of wallboard from tt. plant to the buyer,
can we?

No.

So, we have to make some assumptions and
use averages 11 connection with computin:
that sales price, don't we?

You have to make an assumption as to tha
one particular wallboard but 1f in a guw
period of time--one month these averages
are very clearly established.

224)

And 1s 1t your opilnion that by using
these averages that a reliable sales
price to the outside customer can be
derived?

The best method to us is--to obtain the
ultimate sales price to the customer is
review the invoilce that the product was
sold for.

Have you endevavored to do that in conné™
tion with the Sigurd products for the
period at 1ssue 1n this case?

I am sure that the sales department conr

ducts a very accurate pursult of this
information nation wide.
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an sorry that I don't makce my guestion
(cat, Mr. Foster; 1n connection with the
1.1 of this lawsuit have you endeavored
tn ke a determination of the prices at
2ivh the Sigurd prceduct has been sold to
St s1de customers during the period at
ssee 1 this case?

ves, 1 have,
50 you have the results of that study.
1 nave them,

where are they, please?

I have them either here or in the car
outside.

Can you tell us, please, from what records
that study was made?

From the invoices that were prepared at
the distribution division to the customer,

vou studied each and every invoice?

Tes.

during the entire period in question?
225)

“7. This was a sample.

Tacdon me?

was a statistical sample.

sce, you have used averages based on the
=érple, is that right?

1<

1s study provided me with the information
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that [ oce o oo T O I I T

Q. And how lau: i  .a . try ~tatistical sampl¢.

A. For a tl.roo a1,

Q. But how l.u. . s sample during tha-
period? t.w o oan 10 oices did you use:

A. 150,

Q. And 1t s e opinsen that 150 involces

was a sutricrent sample for accurate
statistical s anmar [ ?

A. It satisticd mysclt.

x ok Kk

(Tr. 233]

* ok kK

Q. Mr, Foster, 1 would like to ask you a
few gquestions to satisfy my own curios::,
about Plaintiffs' Exhibit 118. This is
a sumimary or group of the plant profit
and loss ~tatcments for the Acme, Lovel.
and Si1gumia Plants for the period of 1962
through 19,02 Now 1f you will direct
your attention, please, to the plant
profit and loss statement for the Sigurt
Plant for 19657

A. Yes, uh-hul,

Q. What 1s tho net profit of the plant as
shown on that plant profit and loss
statement?

A. $787,000,00, pay 1 round off the figure:

Q. Excuse nie, vhat ar< the net sales?

“17e -



vvo1s the ncot sales figurce on that pro-
sascd settlement?

w300, 000,
weorcas, thoe plant profit and loss state-

.nt stows net sales of $4,103,000, 1is
.at right?

oS,
b you find any explanation for the
it ference?

.

w>ald you please look at the plant pro-
1t and loss statement for 19662 What

15 the net sales figure shown on that
statement, please? Maybe you could just
read to the Court one after the other the
net sales figures shown on your proposed
settlement and the net sales figure

chiown on plant profit and loss state-
“ents, 1f you would please?

+, 178,256, and that's what 1s shown
.~--%0,178,256. Right here.

noet sales figqure, please?

, v ¢S, wo have on the P&l we have

tan”
g .

t'¢ settlement statement we have
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Q.

the same @ rgare with the exception that
there was o functional discount as a re:
tion ot sales price, which we spoke of
early. that went to the distribution div..
sion, that reduces that taigure, that
reconciling i1tems gives as the same
figure, so the two arce comparable,

Now 1n 1966, you excluded that so-called

functional discount, 1n accounting to th:
Trust 1in the final analysis, did you not:

Yes, 1t's a reduction in sales price, tha
right.

1 say you excluded 1t I mean you paid a
royalty on that amount, did you not?

In '667?

Yes.

This statement here shows we did not.

That 1s your proposed statement, you

ultimately settled with the Trust and

you did.

The ultimate statement is this one here,
The initial one was.

I show you, Mr. Foster, Exhibit 127 which
has been received 1n evidence, I ask yoi
1f that document does not show that the
function discount was eliminated 1in
accounting to the Trust in 19667

Yes, 1t was, on the 1nitial royalty
statement.

It was on the statement that was paid o&
was 1t not?
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“s., vo0u have explained the ditfference

’

Letwoen net
LN

sales rirgures on the plant's profit and
icss statements, compared to the Georgia-
pacitic proposed settlement for 1966,

can you explain the difference for 19652

T haven't reviewed it for 1965 and at this
roment, 1 can't explain it,

vow, would you please look at the same
two figures for 196772

TCS .
and what are they, please?

Here, again, the net sales price on the
royalty computation and, as explained on
nage 2, the net sales price on the profit
and loss statement has been reduced by
the functional account of $705,424.

Jirecting your attention again to Exhibit
127 Georgia-Pacific Corporation paid the
" . royalty on that so-called functional
discount in 1967, didn't they?

‘23, 1t did,

nank you. What records would you
exarine, Mr. Foster, in a sense, to
“#plain the difference between those two
-dures that you observed for 19652

“haven't attempted to do it but I imagine

«>1ld have to go back to the general
“1ger. I haven't done 1it--
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Q. Is that arar: b 0. 1Juh?

A. 1 dor't leliov <. We go back as far
as '66.

[Tr. 237)
vOse B TMINATION

BY MR. TAYLOR:

Q. I show you a copy cf Exhibit 127 and
that is a lctter from Mr. R. E. Dodge to
S. L. Crandall dated June 28, 1968 and I
believe you ecarlicr testified that you
received a copy of that document?

A. I did.

Q. And that triggered an investigation by
you for the first time into the compu-
tation, mechanics of the computation, of
the royalty under this particular lease?

A. It did do that and with that I analyzed
the lease, brought it to the attention o:
our legal department, approached Mr.

Wilson and from that we did calculate
and submit to the Trust a revised royalt:
statement for the years '66 and '67,

Q. And that resulted in the counterclaim, ti:
arithmetic for the counterclaim?

A. That was the substance for the counter-
claim for the overpayments.,

x h h k

KREDIRECY EXAMINATION

MR. ROOKEK: When did you prepare those
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o4 statements?

“Hi WITNESS: December 9, 1968, they are
came date as you showed me on your

nits.

tnd just so we're clear, that paper Mr.
raylor

L. 238]

was asking you about, is used in making
wallboard, isn't 1t?

yes, it is and it is also included in the
sales price.

* k Kk Kk
JUDGE WILLIS W. RITTER
“vled as a witness by the Deféndant, was

.1st duly sworn and took the witness stand
i testified as follows:

DIRECT EXAMINATION

:Y MR, CHAMBERLAIN:
Will you state your name, please?
W.llis W. Ritter.

- T0u are a Federal Judge, is that correct?
Turrect.,

-.dge Ritter, there has been attached to
“2c Plaintiffs' complaint in this proceed-
M a Fifty Year Lease dated November 6,
746 and I believe, your Honor, it has

“7en admitted by the pleadings, by the
“swer of the Defendants, are you
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A. Yes. I drew 1t,

Q. May [ hant o, 11, a machine copy of
that nstro " wwr ooack oyou 1f you can
identity tt+ (t s tvae copy of the one
which is appcenicd to the Plaintiffs:
Complaint.

A. Yes, I think 1t is.

Q- Is the Plaintiff in this action, Americ
Gypsum Trust, the successor to the inte:
ests of the Lessor under that instrumen

A. That's right.

Q. The Trustees, the present Trustees, of
the Trust are named as parties Plaintif!
in this proceeding, 1s that correct?

[ Tr. 239]

A. Yes, that's correct.

Q. Do you, Judge, own any economic interes:
in this Lease or in the real property
affected-~

A. None o ' oover,

Q. Judgce, can you give to the Court the
explanativon or the preliminary negotia-
tions affecting this Lease?

A. Yes, I think so I think I can,

Q. Will you tell us how this instrument <&
into being.

A. Alright, A fellow by the name of Sid
Eliason came into - law offices 1in

-178-
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walxer Bank Buillding, he was then the wWest-

2 ~ales Manager of the United States

sseam Ccompany and the Pacific (oast Salces
“inager and the company he worked for,

sited States Gypswum Company, owned some
,opsum claims here at Sigurd. They ad-
.o1ned the American Gypsum Trust claims
on the west and as a matter of fact over
tne years, there 1s a big claim there known
as Mammoth Claim which has been mined by
noth the original Jumbo Plaster Company who
sold to United States Gypsum on the western
side of the claim and by American King
csment and Plaster Company and later on
by the Amerilcan Gypsum Trust on the east
side; so United States Gypsum people were
well acquainted with the gypsum deposits
down in this area and its Western Sales
Manager, Eliason, was well acquainted with
our deposits. When he came in, he was
interested in acgquiring some kind of an
ownership in our claims. He talked about
two or three different arrangements. He
said that there were four of the execu-
tives of the United States Gypsum Company
who were

Tr,240)

going to leave the company, didn't care to
remain with that company. They were inter-
¢sted 1n going out and embarking on a
“enture of their own in the manufacture

ard sale of gypsum wallboard and they

wanted to put a plant in down here at

v:dard and they wanted to make some deal
-:th us and so we had some negotiations
30out that, The four men were: Eliason
24 1 have already told you what he did,
E ram Mole, who was in the Chicago

ce of United States Gypsum Company,
“? 1n an executive position, the third
< was Eddie Hildebrand, and the fourth
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Oone was Divk Hess. He ms came trom Dodge

lowa, 1t s e recclloction ot 1te He ws
manager ot one of tho U.S. Gypsum plants
therc at Dodye, Iowa, 3.d those four mer
were the men who acgorced from us, first
an optiron tor a lcase ard then the lease
anda -~ tat tr« [S UUR TN <. .0 a company,
knovw.. then, | den't o0 1t exists ar:
morc¢, as Western oyi s iw Ooacany and the

Western Gypsum Compar , wnen 1t was
organized, was owned 50% of 1ts stock by
these four individuals and 50% of the
stock by the Certainteed Products Corpo-
ration and immediately atter this trans-
action with us the Certainteed Products
Corporation loaned them some money and
they built the plant.

Q. Mr. Eliason, whom you named, is the lesse
in the original instrument in 1946, is t&
correct?

A. That's correct.

Q. Now, Judge Ritter, what were the princi-
pal considerations in negotiating this
lease,

MR. TAYLOR: I am going to object, the
lease speaks for itself.

(Tr. 241]

MR. CHAMBERLAIN: Your Honor, please,
there 1s pending before this Court partiall;
decided, a Motion for Summary Judgment on t&
issue of whether or not Paragraph 7 of this
lease 1is applicable or enforceable or opera-
tive. The Motion is addressed to this rathe
unique proposition of law but 1t has never-
theless been raised by the Defendants and
that is that where there 1s a provision for
a minimum rovalty the lessce--the lessor
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.ot enforce a provision for reqgulrements.
.+ provision that the lessee will take all of
; requirements from the leased or demised
s-~origses. That brings into question by their
"t on, we take the position that this instru-
.nt can be i1nterpreted entirely within the
sur corners; that it is not susceptible to
construction, but nevertheless, they have
-a1sed in this case the question of interpre-
-ation of this lease because there are two
cametrically opposing provisions in this
nstrument 1if their position is correct. We
-ontend that it is not but they have inject-
¢i, infused what they claim is an ambiguity
» this lease and I think that this witness
.s competent to testify concerning the reasons
“or all those provisions. Now, Your Honor,
thls witness is not going to introduce, not
101ng to expose this record to any error and
~c certainly isn't going to invite any error
.1to this record. Your Honor and this wit-
ness can develop, through his narrative,
‘at the facts are as they bear on this gues-
sion that has been raised by the Defendants

.1 their motion. Now you have no jury here,

.2 1n the matter of the testimony, there 1is
something that is not relevant, is produced
'r elicited by some awkward

. 242]

Tovement on my part, it would be very simple
"r you to strike it. I don't believe there
-2 any other way that we can get to these

“z7ts

THE COURT: Let me say this, the Court
- aware, of course, that this motion for
:*t1al judgment has been addressed to those
"»> vroblems as indicated and the Court
“i'ted one and denied the other. There is
doubt but what the parties back at this

= had in mind, of course, $15,000 from

-181-



year to year and $12,000 as mineral payment .
no Jdoubt that thicy should have and enjoy fo:
7+ of the protit rcalized from the sale of &
product,. Thosc :1tcms are recited, it seems -
me that you arce secking now to place the con-
struction udpon the languagje employed; would
1t nake any ditference whether they intendec
that the mincral annual payment was 1in add.-
tion to these other things, 1sn't that a que:
tion of law, It seems that this was the po:-
raised by counsel for the Defendant in this
case; that when parties engage in productior
and there 1s a minimum rental fixed and to-
gether with the language employed in this
contract that they claim they are under no
obligation, of course, to mine any part of
that lcased property so long as there is a
minimum rental,

MR. TAYLOR: Your Honor, may I impose th.
in a little different way? That 1s our pos:-
tion and 1t 1s based upon our contention tha:
the leasc 1s unambiquous and Mr. Chamberlain
has made the same assertion, so I don't tham
we need to look beyond the four corners of
the document for that 1issue.

(Tr. 243]

MR. CHAMBERLAIN: 1If, Your Honor, Mr.
Taylor is correct in his interpretation of
paragraph 7, then there are two diametricall,
conflicting provisions in this lease: one of
them which says that they pay, I think Your
Honor has it, I don't think I need to go any
further--

THE COURT: tlv may--I am going to hear
1t, he may answer the guestion.

* X * *
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k. CHAMBERLAIN: I will be lucky 1f I can
statc 1t. Your Honor, the gquestion was,
e, eoxcuse me, Judge Ritter, what were the
»mﬁc1pdl considerations involved 1n the
. gotiatirons between you and Mr. Eliason, the
sodecessor 1n interest of these Defendants?

well, these fellows -- wanted.

MR. TAYLOR: I will interpose the same
sjection,

THE COURT: He may answer, there is no
ssjection at this time,

THE WITNESS: The approach to that is, I
asked myself what was it we bought and
what we bought was a piece of the action,

MR. TAYLOR: Now if the Court please, now
is stating a legal conclusion that flies in
-he face of that document and he is the
scrivener of the document itself and I think
“his 1s 1mproper testimony and I object to
'« T move it be stricken.

o244

THE COURT: I think that's his way of
:tating, of course, that they bought a piece
this operation.,

MR. TAYLOR: Now if he were to testify,
the Court, please that Mr. Eliason made
¢ kind of concession but to have him sit
'.¥ many years subsequent and characterize
2% 1n legal conclusions, I think it 1is
- sroper,

“R. CHAMBERLAIN: I believe Your Honor
- raled on 1t, I think.
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T ol YVesSa 1 thaink he intended, -
course, that they wanted their $12,000 plus:

percentage of the profits. o ahcad.,

THE W1 IHNLESS: I aw taikong abouwt the 7. -
the net profits before ta.en and that s a
plece ¢l the venture. Nowo1n tne days wher.

this leasc wele drawn, we didn't talk in ter:
of a piece of the action, and that's not ny
kind of language anyway but 1t is nowadays,
We were making a deal., These men came out of
the United States Gypsum were some of the ber
in the businecss, experienced, and they came
to us because we had a plant here and some
gypsum and that's a rather strategically
located plant down here at Sigurd as has bee:
proved by the experience of 20 years opera-
tion. The things that we were encouraged t:
believe then materialized and they came abo::
and then most important thing we were talkir
about at that time was, of course, well to
start with management. We wanted to be sure
ourselves that we were going to have some
proper manadement if we were going to have
interest in that venture. We wanted to be
sure that we had some proper financial
backing--

(Tr. 245]

MR. TAYLOR: May I 1interrupt, just a
moment, please? Again, I must object to this
testimony. The Judge 1s talking about what
he had in mind, secretly, and if he wants 0
tell us what he told Sid Eliason and I thim:
that would be proper evidence but to sit her:
and tell us what subjectively he and his
client were thinking about all those years
ago, I think 1s 1improper,

MR. (JIAMBERILAIN: May I ask the witness
one que¢stion, Your Honor?
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1 COURT:  Now lct me say this. I am
ne osoattoempting to relate now, the
-vors and things, of course, that trans-

. between he and hls assoclates and the
Lsecs.  The Court 1s going to let him tell

story as he is now telling it, 1 do feel,
o1 probacly object to or contemplate
_octing to, that part of it, of course,
- no probative value as far as this pro-
—wiiing 1s concerned. I will so decree as
v as this is concerned. Go ahead.

THE WITNESS: Well, we were concerned in
<.1ling out this property in four considera-
-..ns: Management, a financial responsibility,
«.rc they going to get a proper plant in here
:~d perhaps most important of all, were they
1ng to be able to sell that product, and
mzre. Sid Eliason, as I have already told
24, was Western Sales Manager for U.S.

“psum Company, and the market, the market
inich we have served and the market that we
.~tended to serve which we sought to serve
s the Western United States, particularly
wn on the western coast, of the Pacific
“ust, the Pacific Northwest., There

v, 246]

x> an opportunity. This was a pretty
‘“tiristic conversation and talk, like that
“wery letter we heard about yesterday, the
*tty cheery suggestions about the oppor-
“-nities and that's how it turned out, as a
e of fact.

* Kk kK
e lessor in this Exhibit A to the com-

“.amt 1s American King Cement and
Tlastor Company, is that correct?
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Q. And 1s that corporation still 1n existe

A. No.

Q. How did yvou ectfect a dissolution of ths

A. Well, atter we got started 1n those nos-
tiations and saw that we were going tg
receive a check and we were going to pa
out checks and we were not going to be
carrying on an operation, would not be
operating a business, so we abandoned t
corporation, the real estate was exchar:
for the shares of stock and the corpora-
tion was abandoned.

Q. And the Trust now holds this lease and
fee title to the patented mining clainms
and property interests in any

{Tr. 247]

unpatented mining claims for the benef::
of numerous individuals?

A. That's right.

Q. Some of those individuals are Mrs,. Till-
collings of Monroe, is that correct?

A. Yes.

Q. Edgar Cox of Richfield and Dr. E. W.
pPoulson ot Richfield, who 1s now deceas

A. YCs,.

0. Walter Christensen of Monroe RFD, now
deccased?

A YeS.
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approxinately 50 or 60 cther sindlarly
Ly qatea pepericliaries? [s that corrcct?

it

CROSS EXAMINATION

"k, TAYLOR:

.w, Juadge, as I understand your testi-
wony, there were four considerations for
the lease: the first was management, the

sccond was financing, the third was the
construction of the plant, and the fourth
was the ability to sell the product. 1
assume also that you were also interested
in getting some rentals or some royalties,
or some lease payments?

THE WITNESS: Of course, the document
~lls you about that.

and the document, Judge Ritter, tells me
about building the plant and it tells me
about the royalties, will you, sir, show
me 1n this document, which you drew,
where it

248)

talks about any of those other considera-
T1ons’?

"0se were the things, of course, that
‘nduced the agreement.

w11 you tell me, sir, would you agree

tY me, sir, that you did not discuss
ci one of those three subjects in the
'rasc agreements?
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THE COURI: The court is cognizant of th:
fact that thesc four 1tems are not part and
parccel ot this Lease.

MR. TAYLOR: And will the Court also not:
the first paragraph of the lease where it
recites the considerations of the lease andg,
of course, prominent by their absence are
those four considerations.

THE COURT: It 1s so ordered.

MR. TAYLOR: I believe that when you
initially negotiated the Lease that certair
people were not in the picture. I believe
you so stated in your deposition?

THE WITNESS: Well, at the beginning, at
least, at the beginning.

Q. And they came along after the lease was
negotiated and participating in the
financing?

A. Well, Eliason negotiated an option for a
lease and I suppose that between that
time, and I have no personal knowledge
of that, I suppose between the time he
got the option for

(Tr. 249]
the i1case and the time they came down ans
exeroisod the option in his name and the’

assigned 1t to Western Gypsum Company, -
am surc he had found his money, and sore
where along there, I don't know when the’
told me 1t was Certainteed Products CoI-
poration that was putting around $3,00C
in there to build a first-rate, modern
plant, a rodern plant that would be

-188-



wooalo te Barey the market we were talk-
] abot.

api not surc boanderstand you, maybe you
sttt recall, but did Certainteed cone Ln
too pictare betore or after you signed the
oase!?
i don't know what you mean by coming into
the picture, did they advance the money, I
lon't know but 1 suppose they made some
xnd of arrangcnent,
3t you don't know?
RSN
Wow, sir, you indicated the identity of
the Trustees, Were you ever a Trustee
o thls Trust?
ves, I was,
for what period of time?
[ was one of the original trustees.
and for how long did you serve, sir?
Wwell, I resigned formally in documents
that are in the file of the Court at the
“ime toward, sometime in the winter of
1970,
rust betore the lawsuit was filed?

Yis, that's right.

~.d there 1s a John Russell Ritter, who
% oone of
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tio plantatfs, I assume that 1s your :-

A, I'tiat 1.

Q And that the beneficilaries, or some of -
benetiotaries of the Trust are your ch..
ren or grandchildren and family?

A. That's right.

THE COURT: Is that all?

MR. TAYLOR: Yes, I think that 1is all.
THE COURT: Thank you, Judge.

MR. TAYLOR: May I ask this one questio

sir, you indicated you drew the lease. I

assume that you were the attorney for the
original lessors.

THE WITNESS: I was the attorney for a::
named Ted Johns who owned virtually all of =

million shares in American King Cement and
Plaster.

Q0. And was a predecessor in interest of th:
p
plaintiffs themselves?

A. Well the claims belonged to the company.
Q. Yes, and you represented that company?

A. That's right.

* k * K

[caption Omitted]
DEPOSITION OF WILLIS W. RITTER

* * kK

{Wwill1s W. Ritter Dep. page 3]
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DIRECT EXAMINATION
vy, BEHLE:
riease statce your name,
w:1li1s W. Ritter.
And the address?
250 post Office and Federal Building.
| show you what has been marked Exhibit
s as part of the complaint in this action,
vurporting to be a fifty year lease of
the mining properties involved and ask you
1t you are the same party whose name
appears twlce on page 17 thereof?
TCS.
Aind briefly in your own words will you
tell us what your participation was in
connection with the drafting and execu-
tion of this instrument?

1 drew the lease.

You were then of course in private prac-
tice?

Yes.,

s“nd represented the lessor, American

‘ene Cement and Plaster Company?

Inat's right, I was attorney for them.
Latey on -- and there is no disagreement
o dates, the lessor's interest was I

~¢lieve assigned to the plaintiff herein,
“irican Gypsum Trust?
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woll, | don't think the word assigne¢ ..

The complaint alleges that that occurr
that act occurred

l:s W. Ritter Dep. page 4]
January 9th of 1948?

Let me see what you've got. Now what
happened on that 1s the American Keene
Cement and Plaster Company was dissol::
and the shareholders exchanged their
interest as shareholders for the proper
the real estate, in exchange for and s
render of the shares for the property
owned by the corporation of American
Keene Cement and Plaster.

An undivided interest as tenants in
common?

That's correct.
And then to manage the property?

And then the unit, the former share-
holt - who were at that time tenants
in common of the real estate, entered
into a trust agreement and they surrenr-
dcered their certificates and in the
liguidation and the legal process, the
result was that they obtained equitabis
interests 1n a trust and that is known
as the American Gypsum Trust.

And under the trust agreement I belie”
there were five trustees, of whom you

werec one?

That 1s correct.
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! S saince have resigned and 1 belicve
a0 John Russcll Ritter 15 your successory

't know, I odon't know who succecded
s tat 1 oresianed and my son John 1s one
rhe Lrustees now.

* Kk k%

| < W. Ritter Dcp. page 5]

* *  K* K

1 might say that officially we don't find
any successor person to whom these notices
should be given since your resignation

Lat in any event there should be a suc-
~essor because you are no longer personally
interested.

* *x * Kk

'11s W. Ritter Dep. page 7]

* *x Kk x

i sce that in connection with the basic
r>rms of the rental on the agreement,
which to refresh your recollection and of
sourse you are free to look at a copy,
orovided for a term of fifty years, the
‘irst twenty years to be at one rate and
chen the remaining thirty years at a
shightly lower rate.

“at's right.,

i my guestion then is do you recall
tFhe first twenty and the additional
‘arty, a total of fifty, were based
ton ostimates that you might recall of
feserves or gypsum reserves?

wasn't based on ore reserves at all.
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Q.

A,

what was 1t based 1in, Judge?

It was based on negotiations between g._
Eliason and my

(Willis W. Ritter Dep. page 8]

clients and I and it is just one of the
benefits, one of the advantages, one of
the terms that they wanted in there, T::
paid the difference in the terms betwee:
the first twenty and the rest was that
they pay $3,750 a quarter or $15,000 a
year minimum rental in return for a hun-
dred thousand tons of rock and pay fifts
cents a ton for any rock used in excess
of a hundred thousand. That 1is what on¢
of those little checks was for you know.
When the twenty years expired that was
reduced to twelve-thousand, three-thouss
a guarter and twelve-thousand a year mir:
mum annual rental and instead of it bei:
of course fifteen cents a ton for the
excess, 1it's twelve cents a ton for the
excess.,

With the twelve-thousand minimum?

Those were Jjust negotiated terms and the
lease had nothing whatever to do with
the rock. We had a round figure that
we have always talked about and I have
never seen a geologic report about it
but 1t's been the tradition in my con-
nection with this business that the
report those fellows got showed that
there was enough gypsum to run that
plant for a hundred years down there.

* ok kK

([Willis wW. Ritter Dep. page 9]

* ok kK
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rhen shortly thercafter Western Gypsum
ca: acgalred by Certain~Teed and that was

1o thie ori1ginal negotiations as at least
1possibility,

w11, 1n the beginning, until he got that
aution, 1 don't think we knew about Certain-
Toed but shortly afterward we did and
anderstood that Certain-Teed was brought

:n to do the financing for them.

* %k * %

+1lis W. Ritter Dep. page 10]

* * Kk *

Wwell, all I know about that is of course
every time this lease has been assigned,
the assignee has come to us and asked for
the assignor to make an appropriate
assignment of the lease,

and I suppose that also pertained in 1956
when Western Gypsum then assigned the
lease and its assets to this Bestwall
Sypsum Company?

Wcll, I don't remember a thing about that.
If you are getting down to any specific
>ne, I don't remember.

kat your recollection generally is that
they had to come to you and the assign-
«nt would be given?

2, certailnly.

dlscussion?

:04 are talking about to me., It wasn't
Tt to me, they came to the trustees.
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ot pnsGtar as you personally can ope g
Yos, trhat's right.
* * % *
W. Kittor Dep. page 111
* * ok *
J.dye, the record shows that sometime

i tore the assignment {rom Western Gyps-
to the Bestwall Gypsum, which was

[Willis W. Ritter Dep. page 12]

e

consummated December 31st, 1956, there
were some conversations and negotiatiors
between Mr. S. L. Crandall, yourself,
and a Mr. E. A. Diefenbach.

* * kK

(By Mr. Behle) Do you recall those cor-
versations?

I have never had any conversations with
Diefenbach,

You yourself?

No.

Howe ver, those conversations did result,
1t you recall, 1n a letter of AugustBy
1456, directed to Crandall and signed £
Dicienbach and a copy to you.

That's right.,

o ... recall ain general terms such a
Totter?
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alil that, yos,

. Behle)  And this again 1s because
o, lack of knowledge as to the case bt
thhere a rteply to that letter?

W. Ritter Dep. page 13]

"1l nelp you out on that, I don't
wlivve se, 1 don't believe there was a
ci.ly to that letter.

* k * *

5. Mr. Behle) But you speak of extensive

corruespondence, were they kept by Mr,
“randall basically?

iasi1cally they were because that corres-
wondence had to do

. il1s W. Ritter Dep. page 14]

“ith the accounting procedures and that
lutter of Diefenbach had to do with the
iccounting procedures, That is what it
'35 dealing with and every year Crandall
ngu]d go back and audit their books on
tiiis, they went back to Pennsylvania,

* ok kK

* * So Crandall would go back and audit
1rv books and if they had any differ-
s why there was correspondence about

".t. He carried on that correspondence,

-

* ok kK

wW. Kltter Dep. page 15]

* ok Kk Kk
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(Wil

A.

them

[Wil

Low crarncdall handled all ot the mattore
that ot to do with accounting and I
andloed the legal matters and after we
got ttas thing sct up, there weren't ar
leigal matters, We diidn't have any pro-
blems waith any of the lesseces to any
ottt ountil we got into Georgia-Pacif:

* * X X

Do you recall any personal conferences,
other than the written correspondence
that you had i1n connection with this
matter, with any representatives first
of Georgia-pacific?

l1s W. Ritter Dep. page 16]

oh, yes. 1In this office one time Wilsc
was 1n here.

That 1s our friend Glen Wilson that we
met the other day?

And I think Foster was here.

* * Kk *

Wilson, and you do not recall 1f anybol
else was here at that time other than t-.
two of you?

Well, ves, there was an attorney here,

a housc attorney from up there. [ have
toryotten what his name 1is.

MR. McCARTHY: From Georgia-Pacific vo:
spcaking of?

THE WITNESS: Yes, there were three of

115 W. Ritter Dep. page 17]
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oooand 1ohave a kind or notion therc was
o il ,  an oaccountant ., I believe thare

1o rtour, three or four.

M. Behle) Was thce accountant's name
Ho1maps Nilebergall?

tsothe house attorney.
5o »ou recall him being here?
i, you bet.,
n that occasion?
TS,
ind it occurred here in your chambers?
ves, very close to where you are sitting.
Jan you tell us as best as you now
remember about what was said by whom, the
sibstance? I am sure you can't remember
“he exact words.
well, Niebergall wrote a letter after he
got up there stating his understanding
of what was said and --
“R. McCARTHY: You have a copy of that.
THE WITNESS: Does he have a copy of
MCCARTHY: Yes, in fact they produced
"ouf 1t to me the other day so I know

“a-e got a copy of it.

. WITNESS: Well, he spelled out what
Sved about,

MCCARTHY: Very specifically, cal.
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Tk, WITNLESS ¢ YOS,

[Willi» W. Kitter Dep. page 18]

Q.

L 4 4 *

D.. you recall anything that would be
si1gnificant 1in this case that was sai;
particularly by way of any admissions
other than set forth in Niebergall's
summary of the conversation?

Wwell, I don't remember what Niebergall':
summary of the conversation was but wha
we were talking about was our unhappine:
with their accounting procedures. The;
weren't paying us royalties and we
were unhappy about it and we told ther
why,

But the substance of the conversation
you don't recall at this time?

Wwell, I know what we talked about, vyes.

Well, the subject matter but I mean
what was said by whom?

Oh, no, I don't remember that.

I believe Mr. Wilson said that they had
a fair market value concept and they
were trying to discuss that with you.
Do you recall anything that was said 1o
that connection, that was of the paper
that was used i1n manufacturing?

Yes, I remember something about that.
You are talking about one of the major
differences between us. Paper 1s an
important factor in the manufacture 0°
wallboard and they use a lot of 1t anc
they get their paper in the main fror
Priyor Paper. That 1s a corporation,
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1o wholly owned sab-
.~ W. 2,tter Dep. page 19]

irar: of Georgia-Pacitic Corporation and
“vandall found out through his audit pro-
< «ares what they were doing. Georgia-
sacilic was entering into an inter-company
rransaction between the Georgia-Pacific
oyrporation and its wholly owned subsidiary,
pryor, the effect of which was that instead
s asi1ng Pryor's costs for the manufacture
5% paper supplied to the Sigurd plant, what
grorgia-Pacific was doing was going out in
the market and taking a computed figure,
ascertained 1n some way by looking at the
rarkct for paper such as Pryor manufactured
and then instead of charging us the cost,
pryor's costs of manufacturing, they were
charging us those costs plus a write-up
to a figure that they regarded as what
G:orgia-Pacific would have to pay for it
1f they went out in the open market. Now
that is not the terms of our lease.

ls 1s what they called a fair market
alue?

[ don't know what the hell they called it
cut 1t 1s phoney accounting, that is what
L 1s, As a matter of fact --

5o ahead.

“: a matter of fact, at the end of the
car they had to wash all that crap out
the accounting for Internal Revenue
curposes but they never washed 1t out for
“¢ purpose of computing our royalty and

there you have it,

- vou recall the substance of any conver-
4v1on about this dispute on the paper cost?
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A. Well, the only conversations I had with

anybody about 1t --

(Willis W. Ritter Dep. page 20]

Q.

W:1l, 1s this the meeting we are talk:-:
about?

It was this meeting or if you say there
was another one here, there may or may
not have been, I don't remember it, bu:

the only conversations I had were -- ti:
auditors are the ones that went up and
saw them you know and Crandall went up

and Crandall took a CPA with him the
last two or three times and Georgia-
Pacific just wouldn't supply the infor-
mation, just wouldn't supply the record:
They were adamant about this position.
If Wilson says anything, has anything t:
say about this, whatever he calls this
market situation were with respect to
paper. They were just dead set on depar-
ing from the terms of the lease. That
lease requires them to charge against
us only their costs.

I appreciate that but again after the

conversation, do you recall any of the
substance of the conversation among the
three of you that I think you said were
here, Crandall, you and --

About what? I told you about paper, n
what else?

But you have told me pretty well your
contentions but I am asking if you rer:
ber anything of the substance of the
conversation?

The substance of the conversation 1s 1I©
that letter of Niebergall's.,
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w. Rittel Dep. page 24

* * LI

. Boliddle) o Now o the Nicbergall-roster
4 sati1on with you 1n this room, can
.. rvcall the substance of what was said
cither of the three of you at that
‘¢ as best you remember?

«-11, that 1s the same gueéstion you have
rccn asking me and I don't recall the
suecifics of that conversation. I know
.. a yeneral way what our differences
were and I thought Niebergall when he
wrotce a letter after he went back up to
portland stated them about the way they
WCIe .,

w0, I was asking first as to the one con-
“ecrsation and then the other but in any
Zvent you don't --

don't remember two conversations. I
remenper Wilson being here, Niebergall
veing here, Foster being here and I think
here was another accountant who was with
them.

“ave you ever discussed this matter with
-uy of the people

W. Ritter Dep. page 25]

~vere with the predecessors of Georgia-
swoific on the lease at the lessees end?

.. tuc beginning Certain-Teed had a

f !low named Johnson. Johnson came out
t= to help straighten out some of the

- vs.unting procedures. As you fellows
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well know you can't 1n a legal documer:
provide for everything that you come
1g9a1nst 1n accounting procedures and s-
Johnson came out and we had conversat;:--
about those accounting procedures and -
sat over there when my couch was on t}
cast wall, I remember him well, and hc
told a story that I have got a lot of
mi1leage out of. Do you want that in t~
record? It 1s a good story, 1 want to
tell you that story sometime.

Well, was there anything significant w:-
respect to these disputes, issues in d.:-
pute now?

Oh, there were a lot of things, that is
why he was out here.

But I mean that still carry over today
to the current controversy?

No, the only thing that has any carry
over 1s that ten per cent formula, Now
preceding that, that time until the pre-
sent, that's been the historic account:s
procedure here, 1 say there is lots of
writing about it. There is in the corn:
pondence and in the accounting file, I
think the attorneys have that. If the,
haven't got 1t we'll find it or look for
1t. We had a very happy relationship
about this for

(Willi1s W, Ritter Dep. page 26]

years, As a matter of fact Crandall g¢
passing up the annual audit for as lorc
as threce years. He went down to Floril
on a mission for three years and we di&
have any audit during that time and al¥
towards the end of that audit, 1in that
period down in Florida is where Bestwa..
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teank got o into difficuley avout not the
o1 pol cent formala, they followed that,
L the Pryor paper matter, Somewhere
awn the line in the history of the
essces 1n this case you will find a
caniroversy between us and them about the
Lapcr and Crandall wrote them a letter
and that's all 1t took. They knocked out
‘hat idea of making an inter-company profit
sn paper and charging us with that figure
and there 1s a communication about that
and [ think you fellows have that docu-
Loent.,

MR, McCARTHY: It was introduced in evi-

S

Now that is I believe Bestwall., Up until
that time we had had, oh, of course
accounting items every year where some-
thing is overlooked or small matters of
accounting, none that have carried over
and that Pryor paper thing didn't carry
over, As a matter of fact that accounting
procedure has been followed all the way
through the twenty years of this lease,
Even Georgia-Pacific themselves followed
the proper accounting procedure., Talking
about the ten per cent, Georgia-Pacific
followed that ten per cent formula for
deneral administrative and selling
expense for the first two years they had
the lease up

iis W. Ritter Dep. page 27]
“here.,

8, Mr. Behle) Can you recall any other
~n ersations with -- I guess I have
:k<u you this several times -- with any-
2lse that would have a material or
““lerant bearing on this controversy?
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Conversations with whom?

With anyone. This is fishing as deep &
as wide as I can.

MR. ASHTON: You exclude us, don't you:
MR. BEHLE: Other than with counsel.

Well, of course I have talked to th.
lawyers about it. I have all
accountants about it. I have ta'ked to
Crandall about it. We have talked to t-.
trustees about it and what we have talk::
about 1s the subject matter of this
lawsuit,

(By Mr. Behle) But you don't recall an:-
thing that we should know by the way of
evidence that would be relevant in the
matter and that would help us in develor-
ing the facts?

MR. McCARTHY: I object to the gquestion

as not calculated to lead to discoverable
testimony.

A.

MR. BEHLE: Well, it saves a lot of tirme.

I don't think we should be objecting to

any guestions. I am trying to give you

everything I have. We'll take a look £
the records for you. Those I don't kee?
and never have kept and so far as my co™
versations with anybody on the other sid
are concerned, Johnson in the beginning,
yes, and of course in the very beginninc
the negotiations for this lease were mix
by

[Willis W. Ritter dep. page 28]
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.. I represented Ted Joncs. 1 represent-
4 the American Keecne Coment ard Plaster
Company. I had no -~ I didn't represent
Therlcan Keene except 1noa collcection
catter or two until they got i1nto some
‘1tirgation with constructive trast sults
saainst them.s Well, the ma.n odit

dewnbt them that I tried, tried it 1n
this court, was a mortgage foreclosure
suit. When I came into the thing in the
ni1ddle '30's, thereabouts, depression time,
{the Gypsum Trust, the United States Gypsum
ompany got some land down there adjacent
to ours and they hired Henry Moyle and
llenry Moyle found out that Ted Jones and
american Keene held a mortgage through a
fellow 1n Pittsburgh, his name was Golden,
and Henry went back on behalf of U. S. G.
They were getting ready to build a plant
they have down there and Henry went back
to Pittsburgh and inspired that fellow to
file a mortgage foreclosure suit down in
Richfield to sgueeze out Jones and
american Keene and this was the first
scrious business I did for them and I

came 1n then at the close of the trial
with the former Attorney General of this
state, a nice old guy. His son was one

of my law students and I can't think of
his name.

MR. BEHLE: Joe Chez.

M. ASHTON: Barnes Clough.

Well, anyway he tried it and he had a heart
attack at the end of the trial. He came up
nere and went to bed and it was tried

ccfore the old Judge down there, tough old

Z1y, Bates,

W. Ritter Dep. page 29]
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Q.

do you remember Bates?
(By Mr. Behle) Nephi J. Bates.

Right. Well, that was tried before Bat::
and their attorney got a heart attack ar
couldn't finish so Jones came around an:
asked me if I'd take on where he left o
and I said I will if you will take me o:
to him and have him agree to it. I don':
want to steal his business while he is -
bed with a heart attack and that was don:
and I took on the after trial motions ar:
one thing and another. Bates issued the
order to foreclose the mortgage. I
appealed it to the Supreme Court of Utat
and it's in the books, Golden against tk:
American Keene Cement and Plaster Compar,
and the high court gave what us judges
often do, instead of deciding the lawsu:u
they sent it back for a new trial., As
soon as it got back to Bates' court, Hen:
removed it to the federal court and we
tried that lawsuit before Johnson and I
won it. Along late in the day one after-
noon, Johnson wound that pencil up in his
ear and he said, "Mr. Moyle, I don't see
how you are going to recover in this law-
suit." Well, that was how I got into th:
thing. Now from then on all they had
down there was a plaster mill making
Keene cement and going through the depr¢<:
sion times it wasn't a very successful
operation. Jones got sick and decided
wanted to get out and he talked to Sid
Eliason about buying it and Sid Eliasor
turned down the chance to buy it. Jones
virtually begged him to buy it for

$50, 000, lock,

{Willis W. Rlitter Dep. page 30]

stock and barrel. sid passed that up.
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Ll Do, he wouldn't do tiat, Thon Jones
codoand we woent through a let ot cstate
roblens. This 1s how I got nmy interest,
[ acquired stock for my fees and very cariy
corped that stock, all of 1t as it came
1ong, over to a trustee, a family trust.
wlle's been a trustes, has locen since
ywoomd 37 for herself and my four kids so
[ have no financial interest in the thing
it all, I have acted as a trustee simply
to represent my family there and primarily
pecause T had grown up with this thing.

you have all the background.

1 have the whole background and history of
it. Now the only conversations, communi-
cations or contacts with the people on the
other side of that lease have been in rela-
tion to accounting problems about paying
those royalties, * * *

W 1l1s W. Rltter Dep. page 31]

One thing you mentioned in connection with
the cost of the paperboard controversy, a
lot of that was washed out in connectién
with the revenue, tax procedures and
income settlements?

ot just the paper account. Georgia-
Pacific has done this. There wasn't much
controversy about that earlier. There
“as been relatively no controversy about
-t s1nce the Diefenbach letter because
+oth sides acted upon the proposal in
that Diefenbach letter. Whenever there
's any correspondence in the file about
nat, both sides recognized and approved
that and it is approved 1n writing.

¢ry time we had an audit there was
ornething about that, the audit procedure.
‘ury time Crandall audited the books
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annually and found where they departed
from that ten per cent formula, calleg -
to their attention, sent back a correc-
and they had correspondence about it ar.
i1t was approved on that ten per cent
basis. That is the kind of records we
have or had, I don't know where they ar,

But I had noticed in reading the lease
that the accounting differences were
supposed to be adjusted, if you could
not adjust them yourselves, in accordan:
with the determination of the IRS?

Well, there is a provision in there abo.
that. That 1is the standard of accountir:
There is a provision there about the
accounting practice or whatever it is,

I don't remember

[Willis W. Ritter Dep. page 32]

that detail but if the accounting prac-
tices were --

If there was a dispute --

It was going to be good accounting pro-
cedure but if there was any question
about whether it was good accounting
procedure, we'd take the Internal
Revenue Service method of accounting
when they audited the returns.

Was that provision ever invoked so far
as you can recall?

No, not that I know of. We didn't have
any controversy, serious controversy
about this until Georgia-Pacific., We
could have had serious difficulty if we
hadn't followed the Diefenbach letter.

* * *x %
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203

GORDON L. BELL

lcd as a witness by the Plaintiffs, being
=t daly sworn, took the witness stand and

- ~tified as follows:

DIRECT EXAMINATION
r. 254]
v MR. ASHTON:

Dr. Bell, will you state for the record
your full name please?

Gordon L. Bell.

And Doctor Bell, where do you reside,
also for the record?

515 North 22nd Street, Bismark, North
Dakota.

What is your profession?
I'm a geologist,

Wi1ll you tell us, Doctor Bell, where
vou first got your academic training
relating only, of course, to your pro-
tessional training?

l'he BA Degree and the MA Degree at
Berkeley in Geology, University of
Ctalifornia, and the PHD in Geology at
the University of Utah.

“hen did you obtain your preliminary
‘egrces and ultimately your Doctorate?
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FASN

[Tr.

Q.

A.

Q.

In 1941, for the tirst two and 1 got :

both at the same tine, the same sett;r:
and 1952 for the PHD.

Now, after you, and while you were obt:
1ng vour degrees, «can vou tell us son-
thing of your practical ex,2rier.ce iy
field of Geology?

Well, after I received the Master's
Degree at Berkeley, the Government put -
to work on war minerals, particularly =
optical calcite for bomb sites and ther
was transferred into here at Marysvale:
the alunite for aluminum and worked at
that until, well about 1946, I became
interested in the gypsum and then star::
studying the gypsum deposits here in th
gypsum hills out of Sigurd and then di:
some consulting work. The war was end:
and

255]

then they asked me to teach at the Un:-
versity of Utah.

And did you teach at the University of
Utah?

Yes,

For how long?

A. 1 taught there for '47 and '48 and then

at the Idaho State University at
Pocatello '48 and '49 and then back tc
Utah and taught extension courses and
got my degree,

Have you taught at any other universit.:

other than the University of Utah and
Intermountain Universities that you
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rorred Lo?
D
1. california?

] was tl1eld Assistant in Geology at
sorkeley and Mining Assistant to Doctor
i4ulin at Berkeley and then I taught four
vears at the University of North Dakota.

trd, Doctor, have you besides the practi-
cal experience you have given us and the
academic training that you have given us,
have you contributed to the literature
and read the literature particularly in
vour field relating to gypsum?

Yyes, I have., I was guite intrigued with
these gypsum deposits for their structure
and composition and their, their general
geological setting and I did a job, several
jobs on the gypsum, mapping and testing
their guality and also helped a little
company at Gunnison on some oil.

* * Kk K
Ti. 256]
ind then I gave a talk on the gypsum here
oat of Sigurd here and these deposits at
the School Mines at Butte, Montana. I
think that was 1948, I was on the-- Do
vod want some big words?

“11, not necessarily.

%¢11, 1 have to give the title,

-1 right.

sraphthorite Meta morphism. That's the
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Q.

[Tra

changes that go 1n gypsum,

And, Doctor, did you spend considerat.
time, coming to the last question tha-
anticipated you, both before you obta:-
your Doctorate and after you obtained
your Doctorate in the gypsum area aro.:
Sigurd?

Yes, I did.

And what years were those that you di:
that extensive work?

'46, 1946, to--actually different tir:
to 1952, and when I mapped the Crescer
deposits and then in 1954 I wrote a
report on the Crescents.

Are those Crescent deposits also some-
times referred to, Doctor, as the Jensr
claims?

Yes.

And we have had some testimony in this
case that those Jensen claims are owne
by the Defendant Company., Will you te.
us geographically and in simple geoloc
where they are located with reference
to the plant?

They are within from two to six miles
airline of the plant, Sections 12 and.
for the Crescent, 21 and 22 and 23, 2
28 and 33 for the Keene.

Are they sometimes also called the
American Keene

257)

which are the claims the subject of ™
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e

-, some of mv terninolog s will pe the
11 tume terminclogy,

s 1] get 1t so 1t will relate to the
v terminology, Doctor,

‘i also includes Western Gypsum Claims
'n thls same--

.a.d those Western Gypsum Claims are the
ones we're going to talk about on these
.xhibits; 1s that correct?

YeSs,

* * Kk *

« * *+ T would like you to tell me,
pecause we are going to be talking about

. 258

different beds as though they are differ-
¢nt things. 1Is all of the gypsum that
we're talking about whether it be the
Jensen claims or the American Keene, are
they all part of a common geological
formation?

ves, they are all deposited simultaneously,
all part of the same formation.

" w, are they all inter-related?
s, they are,

~w, Doctor, when you were examining the
“psum fields or the deposits and the
“ids in 1946 to 1953, d4id you have occa-
“ion, and I may go a little backwards

‘ror the way you and I talked about this,
* 11d you have an occasion to estimate
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the reserves that are located 1n now wr_-
are called the Jensen claims?

A. YeS.

Q. And what kind of study did you make to
determine the reserves which are 1n the
Jensen claims?

A. I worked with a Mr. Benoni Rockwood, Jr,,
a consulting geologist for, I believe
Certain-teed. I don't remember who he
worked for, and we made a thorough inves:
gation of these reserves in these early
times. I suppose prior to the purchase :
these deposits and then I made a very
thorough examination of all of these
deposits, some that U. S. Gypsum has now
for--1 can look up his name here--for
Utco Products, Richard Hellerback, he's
deceased, in Salt Lake City, and I
sampled the beds throughout the area anc
tested for the water which is a means of
determining the composition of the per-
cent of gypsum,

Q. And did you do some mapping, particular!l;
having in mind the estimating of the
reserves of these Jensen claims?

[Tr. 259]

A. Yecs.

Q. Or called the Crescent claims, I think,
in 1952 and '3?

A. Yes,
Q. I show you what is identified as Plain-

t1ffs' proposed Exhibit 130, Doctor, an:
ask you 1f you have had an opportunity
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rore to look at this particular map which
now show you, which is so i1identified?

e

ves, | made 1t,
sud 1s that your work product?
ves, S1r,

and does that particular map show the
location generally up in the right-hand
of the Crescent Claims and also some
drawings on the side that show some
drift?

It shows a plan and then the cross sec-
tions of the drill,

And is this particular map which you
have identified show what you have ex-
plained?

Yes, sir.

* * K *

¥ow, also at that time did you make a
report in which you estimated the amount
of gypsum which was located in those
claims which are identified in Exhibit
1302

I did,

snd I have here what is identified as
pPraintiffs' Proposed Exhibit 131, is that
a copy of your report?

It 15,

When did you make that report?
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(Tr. 260)

A. 1954,
Q. And does that report reflect the estima:
of rescrves of gypsum which you found ;-

the propertics Jdescribed therein and al:
in the map which 1s identified as Plain:
Proposed Exhibait 1307

A. Yes, sir.

0. Thank you.

L S S 4

Q. Now, have you had an opportunity to
review those particular claims which we
have just described, 130 and 131 recent!

A. Yes, I have.

Q. Has there been any mining done on those
particular claims since you made your
estimate of reserves in the 1950's?

A. None.

Q. Now, can you tell us then, referring to
your earlier work, and the refreshing cc.
which you gave yourself out on the clalrs
recently, how much gypsum reserves there:
now in place of a quality and kind suita.
for the manufacture of plaster board in:
so-called Jensen claims?

*  x  k Kk

(Tr. 261)

* *x Kk Kk

Q. Are you familiar with the manufacture o
plaster board and the kind of gypsum thz
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sodoan the manufacture of plaster board?

the ot imary use of gypsum the making of
nlaster board and the related plaster pro-

aoote?
plaster board and plaster.

snd are you familiar in your profession

a3 a geologlist and your study of gypsum of
the kind and guality of gypsum that is
required for the use in the making of
plaster board?

Y0Ss,

wow, will you answer my guestion as to
how much gypsum of the kind and guality
sultable for the making of plaster board

oxlists at the present time in the Crescent
claims?

“R., TAYLOR: Now, may we voir dire the
.iness before he answers?

THE COURT: You may.,
“R. TAYLOR: Because I would like to--

THE COURT: You may. Go ahead.

VOIR DIRE EXAMINATION
‘7. MOORE:

Mr. Bell, could you tell us whether you
"1t been in the Sigurd plant and examined
o prodacts that are going into the

Tigard plant?
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(Tr.

A.

262]

1 mapped the site for the Sigurd plap: .
1 watched 1t under construction and 1
visited i1t in thosc days.

You visited 1t in those days?
Y>s.

Now, are you familiar with the ore, the
chemical analysis that is going on in
that plant at this time?

I am not at this time. I had heard tha
they don't have such rigid specifica-
tions as they used to because they have
better crushing facilities.

Are you aware of the exact chemical
analysis that goes on and the require-
ments that are made to produce the
gypsum board in the Sigurd plant?

I would have to say yes, because it's
about the same as it was before. It has
to be good gypsum.

It has to be good gypsum, but you're
saying you are basing this on what
happened in 1956 or earlier?

Yes.

And not at the present time?

Yes.

Are you familiar with the fact that the
composition of the board in 1956 has

changed from the composition of the
board at the present time?
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has

he

., I'n not awarce of that,

vou aware that there 1s a lighter
saarnd now at o this time than there was at

coat taimed
Taw nol aware ot 1t,

sle you aware that there i1s--you have to
wave a higher guality to produce a lighter
joard at this time than in 195672

wi-ll, I don't--I've heard that, yes, I've
neard

263

that, and I'm aware of this that we need
specified a certain grade of gypsum but
we mine and accept and use a lot lower
jgrade gypsum in the various plants,

you're not going on the chemical analysis
at the plant, but you're going on hearsay;
1s that correct?

I'm going on the fact of the ore that you
ise. 1 know the ore that you use and

r's the same ore that they used then it
would have to be the same composition
aud I know that people establish those
things the same as I heard in the court
today that by useage we establish words
a.l by uscage we establish contracts and
©y useage 1 know what you use in your
vlants from those deposits that I
analyzed very thoroughly.

~nd you know the exact mix?
ion't know anything about your mix,

't | know the rock that you use and 1its
smposition, the grade of that rock.
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MR. MOORE: Wc will submit at this tjr,
Your Honor, the¢ witness does not know the -
position nor the requirements of our plan: .
to the mineability of the ore that goes ip-:
that plant and therefore he 1s not qualifi:
as a witness to testify to that point.

MR. ASHTON: Wwell, 1f the court please,
that sort of thing goes to weight. This ¢
simply gypsum. There 1sn't any great cher:-
cal compostition of gypsum,

THE COURT: Of course, the court is cor-
pletely unaware of any particular problen ¢
this sort, but it does occur to the court
that 1f per chance the requirements as of
this time or during recent years would
reguire, say, a different type of product,
a different type of rock than the

(Tr. 264]

witness is acgquainted with in the fifties,
I rather think he would be obliged to dete:-
mine whether or not the rock now available
from these deposits is suitable for the
guantity available for the type of product
they are now manufacturing at the Sigurd
plant.

Q. (By Mr. Ashton) Let me put it this way
Are you familiar, generally, with the
type of gypsum that is used in the manv-
facture of plaster board?

A. I am.

Q. Are you familiar, did you go near the
site and see the type of gypsum which
was being mined out and taken to this
particular plant?

A. I daid.
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Coon soe any wastoe yypsun aroand the
.t o an. kiond of waste pile?

(1 1O e

rron that yvou concluded they were
-1ag the gypsun which was on the pre-
c.se= which you looked at, which you are
apout to describe in the making of plaster

Loard?

ws, and gypsum doesn't change, 1t has
coen there all those years,

| understand. Now, then, my question
to you again, Doctor is: Can you now
give us your estimate of the amount of
Jypsum in place which 1s suitable and
ased for the manufacturing of wall
board i1n the Jensen claims?

YR, MOORE: We will still object to that
stion, Your Honor, because we don't think
~as established a foundation.

THE COURT: O0f course, he has testified
st he has made considerable 1inguiry into
s deposits in and about

265]
" . area where these claims are located.

7o made any effort to determine, say,
+ai1lability in terms of tons or other
retents?

«“ITNESS: Yes, silr.

Y1 COURT: 1'm going to let him answer.

“SHTONs  That's what we want to talk
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Now, would you tell us in tons how man
tonnage of gypsum reserves there are ar-
you may, 1f you like, give us also the

quality based upon a geological measure
by purity, percent purity in the Jenser
claims.

You mean the Keene claims or the--

The Jensen claims.

Crescent?

Crescent, So that we're clear, Doctor,
I know that you called the Jensen clair:
the Crescent claims and the Crescent
claims the Jensen claims, they are the
same, and that's all I want to know is

the tonnage in those claims?

MR. MOORE: Your Honor, could I voir

dire once more?

BY

Q.

THE COURT: You may.
VOIR DIRE EXAMINATION
MR. MOORE:
Mr. Bell, do you know how much salt in
the ore that the plant can stand in detz
mining the production at the plant in
determining the use of the ore?

You are talking about halite?

Yes, halite, correct, which 1s your
terminology.

It has to be less than one percent. !

don’t think you want any halite in the
ore, 1f you can get 1t,
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, on know how nuch the plant can stand?
oo

it carn stand and my understanding 1t

1
vss than one percent,

1

o Acternined that from the plant records?

wiete 18 your source of information of how
«ch a plant can stand?

“R. ASHTON: Do you intend to go on, Mr.
+¢? This isn't voir dire, Your Honor, this
- ‘ross-examination.

lhat's all right. 1It's from scientific
reports, That's in my mind it is one per-
cent.  They don't want any. If you

rouch it with salt and touch it with some
of these other things that you people call
contaminates, it is done, it is dead.

ind I'm aware of this light plaster board,
put stayed clear of any review because 1
was just hired to reserves and I know
these reserves are the same and they are
.sing them, That's my point.

8y Mr. Ashton) Now, will you give me
vour estimate of the tonnage reserve in
the Jensen or Crescent claims?

5. I have here some notes that I
wrenber,

<, 1 have to do what a lawyer has to
t, like you have to do as a geologist.
rotes you have in your hand are notes
“iwch you prepared?
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Q. And they are prepared 1n your own har .
writing?

A. Yes, sir.

Q. And by the use of those notes can yo
refresh your recollection?

A. Yes.

Q. And I'm now talking, Doctor, about tk:
Crescent claims

[Tr. 267]

the ones that are known as the Jenser
claims and not the American Keene, (u
you give me now your estimate of those
reserves?

THE COURT: Was that estimate of tonna
for example, made recently or when? Can::
tell us that please?

MR. ASHTON: May I say, Your Honor, :
thought I laid a foundation. He made it
'52 and refreshed his recollection the ot':
day and nothing had been mined from them
when he gaw them in '527?

THE COURT: All right.

MR. ASHTON: I didn't mean to interrus
but I wanted to make that clear.

THE COURT: Quite all right.

Q. All right.

A. Nine million tons, round numbers, anc
that's what I call, I believe in the

report, measured ore, and then there .}
a down dip ecxtension of three more
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Coron tons and 1n the two boeds 1n the
oot

e, at the time you were examining these
lairs 1n

It
_)U'}

4 - '52, you also looked at all the
a.psum deposits in that gypsum area,
1d you not?

YieSa

~lso, 1 suppose, you looked at the claims

+hich are now known as the American Keene
slaims?

Vs,
wd was your answer yes?

Tes,

"ow, then, Doctor, at my request did you
%0 back to the American Keene claims
#ithin the last thirty days for the pur-
90se of refreshing your recollection in
sarining the American Kcene for the pur-
s2s0 of making an appralsal of the gypsum
Tt guality and kind described located on

e

oL clawms?
drd.,
~hen did you go back?

ronth, April, and again the day
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betore yesterday,

Q. And by going back and looking at those
claims and refreshing your recollectior
trom your prior knowledge of gypsum irn
the Sigurd arca, then you were able to
locate these claims on the ground?

A. Yes, sir,
Q. And did you have provided for you a mag
which was produccd for us by the Defenc-

ant company, which reclated to those
particular claims?

A. Yes.

Q. And I show you what is identified as
Plaintiffs' Exhibit 128 and ask you if
that is one af the maps which was pro-
vided for you?

[Tr. 270}

A. It 1s,

Q. And also what 1s identified as Plain-
tiff's Proposed Exhibit 129, is that one
of the maps that we provided for you?

A. Yes, 1t 1s,

0. And do those particular maps show the
location and some of the geology and cov
tours of the American Keene claims as

located therecon?

A. They o

*x K * K

Q. Now, Doctor, by using these particular
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wvilch wero provaded and by using your
citiee das oan oxport an tne tield of
oloay and partxcularly N gypsam, were
ablo to go out on these properties and
locate the gypsuam deposats for the pur-
oot making the apprairsal of the reserves
reoexlsting?

ird,

.1 wi1ll you tell us where you first went
and having had some advantage of discus-
=iny this with you, did you first go to
+io beds which are located on Exhibit 1287

Jdid, the South Quarry area of Group 1.

v, I wonder, Doctor, if you would put
rhat up right there and tell the Judge
where you went and what you saw and let's
rakc one of those beds with particularity
o show the method which you employed and
again you can refer

1)

s

0 any notes you made which are made 1in
sour own handwriting for the purpose of

refreshing your recollection?

s4<eh, 1 went here with Mr. Moore and Mr.
“lant Superintendent.

Houme 1?2

“hiat the gentleman who testified here
-storday?
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Q. All right,

Q. And we visited Quarry 1 up here for v,
observation. We could see Quarry 15 &
there, whcere they were working at tha-
time 1n April, and the amount of--ang -
extent of the ore here, I made this
measurement too, and of Quarry 1, 2, :
4 and 5 and looked across here to 10,

THE COURT: The rccord may show that
these 1, 2, 3, and 4 and 5 up to 10 are so
marked.,

MR. ASHTON: Thank you, Your Honor.
Q. All right.

A. From there we went on through to the
north group.

Q. Well, let me stop you on this first one
because I would like to examine the
method you employed., Did you go out ar
estimate the size of those beds and der
and the guality for the purpose of
estimating the reserves there?

A. I watched for guality and the nature 0
the rock, the type of rock for gypsum,
in other words, in all of our visits au
I relied on thelir map for the measure-
ments and the structure,

(Tr. 272]

Q. And also did you check by relying on
their map and looking on the ground
check on the ground for the purpose 0:
correlating the ground position and t&f

map position?

A. Yes.
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-~v, what were the reserves that you found
“var yon computed to be 1in existence on
fhms particular claim as shown on Exhibit
1297

* k * Kk

v, thesce are, as I recall, some of the
pancost Country and these gquarries have
peen used for a number of years. I don't
know just how frequently they have been
nmined, but conferring with these gentle-
men, Mr. Hummel, at my suggestion, they
will go back and mine some more in here.
There's lots of ore in here left in these
guarries. And my estimate of the tonnage
1s again in round numbers of 1, 2 and 3
and 5, 22,000 tons.

and that's on the property shown on
Exhibit 129?

Yes. Now, in Group 1, No. 10, it has
an extension here, the bed continues
east in two segments and on into the
Western Gypsum claims for 1600 feet and
I used just those to the claim line and
calculated 32,000 tons.

Now, was the method you employed one that
‘o1t woald characterize as conservative or
me  hoat was projected into a liberal
Al

mscrvative., My dimensions, for

sample, on these beds which have not been
ned on are 800 feet for the north one,
0 1cet long, twenty feet wide and 20
ot deep.  That's practically sticking
it ot the ground.
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Q.

A.

Q.

* * Kk K

Do you frequently find in the mining o
gypsum particular, Doctor, that after .
mine down to the projected depth, as ﬁ
see 1t geologically, 1t sometimes ofter
continues?

Yes, as shown in the Crescent,

Yes.

The Crescent is typical of all of these,
And you can find this to be the conserv:
tive method used by geologist custo-

marily in estimating exposed beds; is
that right?

A. Topography. Mother nature has cut down

Q.

through these beds the same as we have
excavated them or the same as we would
drill through them and we're trained to
see that bed as it is in the hill and
we can project a reasonable distance.
If we can see it on two sides, we can
project through. Now, I'm aware of the
nature of these beds because I'm still
trying to gather more information here
for structural studies and realize that
the complexity and that has been referre
to before and the gread [sic] exposure o
these so-called pods that they mine on.

Now, Doctor, after making an estimate o
the reserves on 129 what group did you
next go to?

To the north group in Section 29.

Will you identify it for me on Exhibit
No. 1292
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Voo otie 1o Lna U plean

1 oot with the same men, Mr., Moore and
-, ammel, to ail these north deposits
«n..l they taught me the names

274]

that they had given them and the groups.
There was Group 2, we've talked about
thi1s one before, and--

How, let's stop at Group 2 and do our job.
Did you appralse the reserves existing
on Group 27?

Yes. Relying again on the measurement
and the geology on this map and the
quarry position, where they were working.,
They were working at exposing at the time
of our visit, We drove by there twice in
fact and drove to this Quarry and then
went on up to these others.

Now, referring to your notes, 1if you need
to to refresh your recollection, will you
tell me please what reserves you found
existed in Group 27?

Okeh. 55,000 tons.

“ow, after appraising the reserves at 2
ond estimating, I should say the reserves
at Croup 2, where next did you go?

woowent on through the deposit to--by
Toor, ‘our was supposedly mined out.

i v estimate any reserves in 472
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A. I uscd soune distance here--22 and 3, |
think 1 used on No. 4, 35,000 tons.

Q. And 1s that the anount of reserves you
found 1n place, of the guality and kincg

on 47
A. Yes,

MR. MOORE: Your Honor, I object, this .
the first time on these maps that he's refe-
red to the gquality and kind.

A, Okeh.

MR. ASHTON: I referred to gquality and
kind on the first map. I didn't refer to 1t
on Claim 2, I re-

[Tr. 275]

ferred to it on Claim 4 and it's inferred it
all my guestions and in all his answers.

MR. MOORE: I raise that objection to

what I did on the Crescent claims, Your Hono. -

THE COURT: Well, of course, I think he
contemplated, that they were all pretty muct
the same type and quality and kind.

A. Yes, they have to be.

THE COURT: That's typical, I think you
said, with gypsum.

A. Right.

THE COURT: I think I'll permit the
answer to stand.

MR. ASHTON: And-- Had you finished, YX©
Honor?
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COURT:  Yes,
., u:ve me the rescrves in 4 please,
GCOURT : 1 think he did,
IRRIVIDIN

to the next one please, Doctor Bell,

imen we went on to 5 and up to 3 and visited
“ins quarry, 27 and 28 of 3,

whiich one do you want to talk about next,
Dactor Bell, 3?2

1'd like to.

x11 right, Tell us about what you did
at 3 and what the reserves were.

THE COURT: Now, for the sake of the
vl he referred to 28 and 27 in 3, that

s there are numbers?

crarry 28 and Quarry 27.
THE COURT ¢ of 3.
. 276]

* k kK

oup 3. We visited that and it had a

"o exposed and I remembered that as

old flat iron, as we called it, from

face, TIt's an enormous piece of bed

-1 Mr, Hummel remarked about that--
ne--hat I was amazed in going there and
15y the amount of ore blasted into the
iliey, into the canyon. 1 cautioned

‘2t or these gentlemen, that they would

-235-



hear about it again and here it is,.

Q. ©Now, all right, we'll hear about that jj,
a minute, but I want to talkjynow about
the reserves which you estimated here,

A. Okeh. This is Group 3. I used 26, 27, g
28 242,385 tons.

Q0. All right. Now, will you go to the next
one you want to talk about, Doctor, and
we'll talk about all of them in due
course?

A. Well, No., 30 over here on--

Q. That is in Group No. 3? v i
|

A. Yes, and they showed me where they had
qgquarried and Mr. Hummel said they would !
go back and clean up that guarry, those
are his words, there's more ore there
and I recognized the ore extending from
that and and said, "Well, there's a good
bed," and last visit the day before
yesterday they were on there, drilling
and preparing for mining.

Q. But in any event, when you say you talked
about that, that is computed in the
reserve which you estimate to be in
Group No. 37?

[Tr. 277]

A. No, I haven't given you a total of 3 yet

Q. All right.

A. All right, the total for 3 is 418,000 in
round numbers.

* % * %

~236~



what's the next group you looked at?
Have we talked about 4? Yes, we talked
about 4 - 35,000, 5, I include 20,000
ton in Group 5.

and Group 5 1s the one indicated on the
map as Group No. 5; 1is that correct?

Yes.

And what about Group No. 6, 1is there a
67

Yes, you bet.

How much did you estimate there was
located on Group 6?

200,000 tons, That's in Bed 40 and 41.
And finally--now does that comprise all
of the deposits or reserves that exist
in Group No. 67

Yes.

Now, Group No. 7 please.

7, I used--1I calculated 125,000 tons.
Now, did you aggregate and add up in
round numbers the total reserves which
existed on the American Keenes as shown
on the two Exhibits referred to which
are 128 and 1297

Yes, sir,

And what is your total of the estimated
feserves?
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A. Round numbers 900,000 tons.
* % *x %

[Tr. 278]

* k Kk %

Q. All right., Now, Doctor, with that 900,
tons and the 12,000,000 which are locatg
on the American Keenes are all these cla
within 6 miles roughly of the Sigurd
plant?

A. Yes,

Q. Assuming that that plant uses 200,000
tons a year, can you calculate for us i
approximately how long those reserves |
will last for that particular plant? E

A. Well, if you had ten million, that would
be fifty years. ‘

Q. And do you have in excess of ten million
A. Yes, we do.

Q. Now, Doctor, when you were examining
these--

A. 1I'll tell you why, because you haven't
considered any of the Western claims.
There's lots of ore in the Western claim

* k k ok

Q. * * * What is your present occupation?

A. I am the engineer geologist for the
North Dakota State Highway Department,
Bismark, North Dakota.

Q. And in that particular job and alsoiﬁ}
your profession as geologist and const

-238-



tant and other things, have you become
familiar with mining operations, parti-
cularly mining operations of gypsum?

(Tr, 279]

;. Would you ask that again please?

9. In your experience as a geologist and also
in the experience of the present job which
you have, have you become familiar with
the moving of dirt and the mining of pro-
perties particularly gypsum?

i, Yes, I have.

i
|
|

0. Have you observed the operation of--

MR. MOORE: I object.

* % * *

MR. ASHTON: * * * He's gualified as an
expert and--

MR. MOORE: But you gualified himas an
expert geologist,

THE COURT: Yes, Of course, I can see
i difference between a geologist and a miner,
T think your question was addressed to
nining,

MR. ASHTON: That's right.

THE COURT: Mining. Whether or not a
%ologist, for example, could testify con-
‘Ining that particular matter would be a
{estion as to whether or not he had had any
factical experience.

. MR, ASHTON: That's what I was doing
"fn he interrupted me.
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THE COURT: And I assume from what he sy
of course, he does. Have you had some exper-
ience in mining of this particular type prog,

THE WITNESS: No, I haven't, Your Honor,:
have guided them and advised the methods of
mining and where to

[Tr. 280]

mine and the way to mine in a most economic
way. We don't mine the--

Q. Doctor, I appreciate you're not a miner,
but have you consulted with and advised
mining companies in the method of mining
properties and removing dirt and ore? '

A. Yes.

Q0. 1Is that one of the jobs you do as a con-
sulting geologist?

A, You bet.

Q. And are you familiar with the methods
used by U.S. Gypsum in the mining of this
particular property?

A. Yes,

Q. And have you observed how they are doing
it?

A. I have.

Q. And did you observe how these properties
were being mined and I am talking now
about the properties being mined by the
Defendant company when you were out here
the other day?

A. Yes.

-240-



and will you tell--
MR, MOORE: I still would object--
9. Will you tell the court what you observed?

3. Yes, the word has already been introduced
"high grading” and I would like to define
that.

MR. MOORE: I object to this.

* * k *

THE COURT: He's attempting to tell us now,
for example, some of the things he observed,
such as high grading

(Tr. 281]

and there has been some reference to that
cparticular word before--

A, Yes,

THE COURT: Here in the course of this
trial thus far, high grading. I am interested
n that. I'm interested in knowing what he
has in mind when he says high grading. Now,
90 ahead and tell us.

& Thank you., I would like to define that
term as used here, High grading here has
been practiced all along since this
plant was built in terms of mining the
most accessible areas of gypsum beds,
Leaving the less accessible. 1In other
words, the most expedient way to gain
the gypsum from this property without
mining the remaining parts of the beds
and this bothers me from what experience
I've had in the last 14 years with the
highway., We couldn't leave things like
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that.

THE COURT: Let me ask you this: Suppos

you were operating and milling this particy;

type of product, that is your job, somebody

owns these claims out here and you were buyj

so much per ton, wouldn't you pursue that
particular method?

A. I would, it's human nature.
THE COURT: Yes.

A, But it isn't good mining practice.

THE COURT: Well, of course, I don't knuw

just what good mining practice is.

MR. ASHTON: It isn't in view of this
lease which requires them to--

THE COURT: I know, but I take it the
purpose of this thing is to get into the
record the fact that they are
[Tr. 282]
taking the most accessible--

MR. ASHTON: You bet,

THE COURT: Ore, which is human nature.

MR. ASHTON: That's what I said in my
opening statement, Your Honor, we are
involved in human nature from the beginning
of this lawsuit.

THE COURT: Well, the court is not con-

cerned about high grading, I didn't know
what high grading meant. I wanted to kno¥w
what it means.
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B YeS e
THE COURT: Take the best ore and leave

it, but in this particular case, of course, he

is merely indicating that they have taken the

surface and most accessikle ore. What's wrong
with that?
MR. ASHTON: I'm having him describe it,.
THE COURT: Go ahead.

0. Did you also look at the U.S. Gypsum pro-
perties and see how they are mining their
property?

A. Yes, sir.

0. I see,

MR. ASHTON: Incidentally, there's nothing
wrong with it, Your Honor, if they take all

of it open.

THE COURT : Sure.

MR. ASHTON: This is the point I'm
getting to.

0. And did you observe a different method
being used by U.S. Gypsum plant?

A, Yes.

0. And describe what you saw there being
used in their mining operation.

% Yes, U.S. Gypsum Company cleans their
beds, pre-

[Tz, 283]

Pares it for mining ahead of mining and
then mines it clean.
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Q. Did you observe--
A. A very pleasing sight.

Q. Are these particular beds which you
observed being mined clean, were the
beds cleaned and mining the whole thing
in one operation? Or is it pot minedy

A. Where?
Q. On the American Keene claims,

A. Well, they are mining the accessible
parts and I'm aware of the fact that
there are areas in this--in the Keene's |
deposits which are cleanly mined., }
There are some, and there are some Umt’
have faces beyond their safety, to get
the ore and I sensed this and I see 1
that they have mined these big fellows
and mined all along and there is one
up here that bothers me, this fellow,
No. 29--

THE COURT: He's referring to 29 on
Group 3, isn't he?

A. They have blasted off there and bull-
dozed all over the place and left it.
This would require money to get back
into., They are now mining on 28 and
27 in Group 3 with a face that's too
high and I understand what they're after
all the tonnage they can get and 1
wouldn't recommend it for their own
good, It would be less expensive to
mine it in stages.

Q. Now, did you make an examination of the |
area for the purpose, particularly
around the mill site and other places
to see if there is any accumulation of
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a waste ore or stock piling of overburden?

THE COURT: I think the testimony thus far

is there is none around here,

(Tr. 284]

A.

0.

That's right.
Is that right?
I found no waste pile.

what is the significance of that to you,
Doctor Bell?

That they are using the ore as it comes.
THE COURT: 1In its entirety?
Yes,

THE COURT: It couldn't be otherwise?

A. Right.

0.

Ql

So that the ore which they are mining and
using is ore which certainly by its useage
is suitable in guality and kind for the
manufacture of wallboard?

It doesn't go any place but into that
board and into the box car or truck.

And is the gypsum which you have observed
In place and which you have estimated for
Us as reserves is the same guality and
kind of that which they had shipped and
used in that mill?

It is. It must be the same rock.

MR. ASHTON: That's all.
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THE COURT: You may cross-examilihe,

MR. MOORE: Your Honor, at this time befy
we start cross-examination, we would like tg
move to strike that testimony with reference
to high grading. We feel that this witness
has not been gqualified as a mining expert ap
knowledgeable in mining techniques.

MR. ASHTON: If the court please, I thin
he has and all he has told us is what he
observed.

THE COURT: Of course, with reference to
that \

[Tr. 285] }

particular matter we have here a situation
where these people are obliged to pay a fee |
for tonnage, on a tonnage basis. Conse- |
guently, I don't know whether we could oblige
them to use the same method of mining that
is followed, say, by--I'm assuming there is
a difference between types of mining, which
might make a difference in costs. Conse-
guently, I don't know whether we could reach
out and say under this contract that you've
got to mine these claims, for example, as
U.S. Gypsum does, the sister producer.

* * * %

[Tr. 286]

* * * *

MR. ASHTON: We may be by a guestion I
am going to ask, Your Honor.

THE COURT: Go ahead.
Q. Have the procedures which you observed,

Doctor Bell, impaired the reserves SO
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that they will not be able to get the same
amount of reserves out of this property

if they had mined them in a normal,
reasonable manner?

4. I will have to say--
MR. TAYLOR: May we have an objection?

THE COURT: Just a moment, he wants to
object.

MR. MOORE: I object to that on the
grounds of irrelevancy and no foundation
as to the--

THE COURT: He's a geologist and not a
niner--

MR. ASHTON: Your Honor, could I do some=-
thing more so that we can save a problem?

THE COURT: Yes.

0. One of the things you do as a geologist
is design methods and manners of mining
a particular deposit for mining com-
panies?

[T, 287]

b Yes,
0« And do you prescribe the procedures that
they follow in extracting ore and
deposits in a most efficient manner?

A I do. I recommend the method of mining
and the structure of the ore and its
composition and the best way I think
they could get at it for economic mining.
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Q. And based upon your experience as a geo-
logist are these particular properties
being mined in a workman-like and effi-
cient manner?

MR. MOORE: Same objection.
Q. Answer that yes or no.

A. I have to answer that yes, because they
are doing this mining in the most easily
mining areas.

Q. Are they impairing the reserves by the
method which they are employing?

MR. MOORE: I object, your Honor, on the
same grounds.,

Q. Impairing their mining reserves?
A. They are.

Q. And how please? |
A

. Well, 29, as I gave as an example, they
blast, well 28 where they are mining
right now. They blast off and Mr.
Hummel says they are going to clean it
up, but all they do is cover it up with
fill, they don't clean that up. You
heard him say it, and then they have a
face which is too high. The mining face
is too high, and they should be prepar-
ing for haul roads and mining--it's
dangerous, in fact, if you want my
opinion, These are my opinions. I
think their shovel is in a dangerous
position and any-way

[Tr. 288]

they don't realize the foundation they'F
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cn. They trust the ground to hold them
where they are and those big trucks can't
get on there. But, nevertheless they
should be preparing quarry levels ahead.

9. Is that being done on the U.S. Gypsum

claims?

MR. MOORE: Your Honor, I'll renew my
objection to the last question and make a
notion to strike,

THE COURT: 1I'm going to take the objec-
tion under advisement. I would like to hear
a little more about it and I'll determine if
it's going to have any probative value.

0. Now, Doctor, you were in the process of
telling us how you think that their
mining practices as you observed them
are impairing the reserves, and I think
you were talking about one place that
was blasted and one place which was
wvered, are there any others?

i, I would imagine, and this is an opinion--

MR. LATIMER: Let's not give your opinions
or imaginations.,

b I realize that,

0. You are getting tangled up with a word
and of course we cannot use imaginations.
You've got to use your best judgment.

A Now, I realize where I was. But my
judgment then and my impression of
Group 4 is, and Group, I think, 7. Yes,
Group 4 here and Group 7 have more ore
than I even estimated.

“ And why do you say that?
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A, Because they have mined at it and not
mined it.

Q. And have you estimated the reserves tha
you gave

[Tr. 289]
simply because their methods have made it
so there is no more than you have esti-
mated which now can be mined; is that
right?

A. Say that again please.

Q. 1Is that why you made the reserves on
Group 4 less than they actually were
because of their mining practices there?

A. Yes,

MR. MOORE: I object, Your Honor, that's
a leading question,

A. But I said it was.
THE COURT: Of course, that's leading.

MR. ASHTON: The answer is in, do you
want to strike it?

THE COURT: We will strike it.

Q. Tell me why you made the reserves on
Group 4 less than they actually were?

A. Because of the mining methods.
Q. All right.
MR. ASHTON: I think that's all.

MR. MOORE: We again renew our motion t0
strike this,
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THE COURT: I think I will permit the testi-
wony to stand as it is. I frankly am doubtful
apout its probative value. I don't know, as I
say, it appears to me that there is a differ-
ence between the geological version of mining
practice and the practicality of it. For that
ceason, 1 don't know that it has too much pro-
pative value. That's my point and for that

- reason I am going to make that observation and
permit the proof to go in.

[Tr. 290]

* k % %

Q. Are the reserves which you have esti-
mated on the American Keene reserves
which you think can be properly mine-
able?

i

* % * *

‘ THE COURT: But you couldn't estimate
' the costs, of course, I take it?

A, I think my estimate is 33¢ a yard for
removing the shale, which would amount
te $§16,000.00 for a year's supply and
this is average, and according to the
work that we see, the contracts that 1
see, 50¢ a ton would be enornous. [sic]
Those men are making money up there at
19¢ and 30£ for the big price. This
will cost you money if you remove the
shale for these 30 feet which I used in
calculation, from the sides of these
beds, 40 and 41 are good examples;:
otherwise your mining costs will be the
Same. You will

- Tee 291

have the added cost of removing shale from
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the sides and let that bed stand a thoy
feet or whatever you can mine ahead or ¢
ahead and then mine under it in stages y
you clear the next one and so on.

* k ok Kk

THE WITNESS: May I say something more j
gualification?

THE CQURT: Go ahead. Go on.

THE WITNESS: The St. Louis University
people invited me to become a full member of
American Mining and Metalurgic Engineers in
1953, I believe. And I was a member of that
as long as I paid my dues and so I am recog-
nized in that area and have advised the Howel
Copper Company of Utah, Mr. Kettle, Presiden
on the mining methods for the copper ore and
Mr. Steen came in later and made his fortune
and I have open pit practice. We had a plant
there too, but always on a consulting basis.
These are on consulting basis and my interest
here is unbiased and really for the good of
the thing.

* k Kk *

[Tr. 292]

* * k *

CROSS-EXAMINATION
BY MR. MOORE:
Q. Just to clarify this point: Would you
state the society you were a member of

or invited to be a member of, Mr. Bell?

A. Yes, I was a member of AIME. American
Mining and Metalurgic Institute.
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0. Now, are you aware, Mr. Bell, that a sales-
man who 1s selling rock drilling equipment,
who probably has no mining experience at
all, except for poking holes in the ground,
can be a member of the AIME?

I am Nnow.

=Y

* *x kx %k

g. You talked about determining the reserves
in these groups. Now, would you explain--
Isn't it a fact, Mr. Bell, that you drove
to the--I think you mentioned, for the
sake of clarification, to Mining Site WNo.
1 on Exhibit 128 with Mr. Hummel?

4. And you.

0. And myself, yes., Now, could you explain
the

[Tr. 293]

method of observation from Point No. 1 * * =%
* k % %

0. Now, with reference to the deposits on
the northern area--

e

Southern area?

U. Yes, the southern area. 1Isn't it a fact

that you drove to the Vantage Point of
Number 17

A ves,

x>

Now, did you physically move on, except
for this Number 1 and 2 and did you
physically move on to any other areas in
that northern section?
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A. As I testified, I was on Number 1 ang
observed these others and 10 from the
position of 1.

* % % *

(A map was marked Defendants' Exhibit y,
132 for identification.)

[Tr. 294]

* *x * %

Q. Thank you. Now, you testified that you
from the vantage point of number 1, you
looked over the rest of the southern
guarries; is that correct?

A. Correct.

Q. Now, did you specifically physically
walk any of these other quarries?

A. I physically walked all of this in 19%
'7 and I believe '8.

Q. So between 1946, '7 and '8 have you
walked those quarries?

A. Not until I saw this place.

0. Now, since 1946, '7 and '8, Mr. Bell,
have those quarries been worked? Have
they been mined?

A. Yes.

[Tr. 295]

Q. Has the topography of the area been
changed at all?

A. Not appreciably.
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. Has the mining changed the topography at
allz

. only where you have the little pods.
9. Only where the gypsum is?
;. only where your little qguarries are.

0. Okeh, where the quarries are, then the
topography has been changed?

. Yes.

0. And so from 1946 until 1971, you have
not physically walked those properties?

A, NoO.

* * % %
0. So you have not made any review or esti-
mates from those reserves so you are
using your memory as to what those

deposits were at the time in 1946 until
1970; is that correct, Mr. Bell?

A. That's right.

0. And so the only other observation that
you have made in 1971 for the Northern
group is standing on Pod 1l--

A, Southern Group.
* % * %

Tr. 296]

A, Yes,.

* % % *
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Q. VNow, would you explain the method of sty
ing on Pod 1 and determing [sic] those
reserves?

A. Yes. Talking with you fellows, estimatj.
the size of those quarries down through
topograph, which I had. I had a quarr
map of the geology on it. I didn't hay
to walk that at that time, and there it
was, I was taking those trips over agaip
in my mind with your measurements which
are good.

0. You will say that the measurements on th
map are accurate,

A. They are fairly good, yes, they are faii

good. There is an error in topograph u
near 25.

Q. But other than the error on 25, you woull
say that the mapping of the deposits on
the maps submitted to you for your exam-
nation by the Defendants were accurate?

A. They are accurate enough that I could
go out and find them all myself,

* Kk Kk k

[Tr. 297]
* kK ok

Q. From your vantage point, you say from

the vantage point of 30 you observed the
other reserves? Was that your statement

A. Yes.
Q. Okeh, now from the scale would you

approximate the distance between the
vantage point you have and the gypsul
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deposit as outlined on the map which you
have sald are accurate?

e, 298]
4. 1200 feet.

would you indicate by number the gypsum
deposits you observed?

D

3. 28 and 29; 1is that correct, and the north
extension of 30, and then I observed up
here--

0. Correct.

o

I observed over on 4 and 38 and 39, part
of 39, I couldn't see the other part of
it, 40 and 41 and 25 from that place.

0. From the vantage point of 30; is that
correct?

A, Yes.

0. Would you estimate again the distance
from your vantage point at 30 to these
other pods that you have just indicated?

You can estimate.

A, The distance there is two miles. That's
an estimate,

0. And you walked none of these claims in
19712 The only time you walked these was
in 194672
'46.
MR. ASHTON: To '52,.

The only walking I've done here is during
our visit to get out and look and learn
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the terminology and review the beds as |
knew them and as I said, I recognized t
one on number 28 as the flat iron, and i
I can recognize that, I've a pretty gog
memory of these deposits. I have to hay
to talk that structure.

Q. Okeh. Now--
A. That's our training.

Q. That's correct. Now, on the date on whi
you and Mr. Hummel and myself observed
these claims, especially

[Tr. 299] |

the northern claims, the first day,xmmf

you approximate the amount of time you
took in estimating these reserves?

A. In the two days, I suppose I used a half
an hour.

Q. Thank you.

MR. ASHTON: Which one are you talking
about as these?

N

A. That's down in the southern part, 1, 2,
4 and 5 and 10,

Q. And 107?
A, Yes.

Q. One-half an hour in making these observ
tions?

A. These observations located these deposit
in my mind completely oriented thanaﬂv
then I used your map and geology with ™
observation of the geology to compare it
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with the calculations.

g. From the vantage point you could estimate
the exact amount of ore that had been
mined from these other pods that you say
had been mined and deposits had been taken
out?

3, Well--no.

MR. ASHTON: I object to that. He never
said he estimated the amount of ore that had
peen mined.

MR. MOORE: He had estimated the amount
of deposits there and he said that he had
i taken into his calculations the amounts that
had been extracted.

1
|
!
i
i

MR. ASHTON: Only in determining quality
and kind, not amount.

0, Then you did not at any time take into
consideration from 1946 until 1970, the
amount of ore that has been extracted
from the mines in this area?

(Tr, 300]

k. Yes, I have and I told you about it, in
fact. You must still use 500 tons a day
and you said, "Yes," and that rate I can
easily calculate you use two million tons.

And you calculated from the time in
1946 until 1970 how much you had estimated
at that time and taken away during from
1946 to 19707
“ On the basis of your statement five hun-
dred tons a day and that would be pro-
bably a 100 thousand tons a year for 18
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years. That one million eight hundreq 4
sand tons, and that's the basis, the op
calculation I did on the amount of yeu;
and that-- '

Q. So you didn't physically observe the apy
that was actually taken?

* % * *x
A. On the basis of this and my memory, ther
still a million tons left here. My men

says from our work that there was three
million tons in this particular area.

Q. That's your memory from 1946; is that ;
correct? f
|

A. And '54.

Q. Now, is it also a fact that in the total.
of two days we spent we talked about the
half hour at the southern section--

A. Yes.

Q. How much time did you spend on the re-
maining part

[Tr. 301]

in the northern section in making these
observations in 19717

A. In my mind I think a half a day then an
three-quarters of a day the next day and
then half a day, the day before yester-
day.

* * * *

Q. So you spent a total the second dayofh
approximately, taking time out for lunch
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approximately three hours - right, Mr.
Bell?

p. Three hours.

0. Total time in examining the Defendants'
property?

(Tr. 302]
A, Yes, okeh, fine.
0. All right.

A, Yes.

*x % * %

[Tr. 303]
* Kk K K

Q. Now, Mr. Bell, could you take the pen
again and indicate your methods and areas
of physical presence in observing this
deposit and would you indicate to the
Reporter what you are doing and where
you're marking?

A. I would like to qualify that with the
statement that this has been a review
for me and that I had charge of the
staking of all the patented claims for
Senior and Senior in Salt Lake City
with 26 surveyors and six bulldozers.
I mean sixteen surveyors,

Q. Mr. Bell--
(Tr. 304]

A I believe the record will show that,

that in--
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The record has shown that in 1946 You hy
made these observations?

No, this is a new observation I didn't
mention yesterday and I had charge of t
staking of the--

Perhaps--

This is a review for me and I earned the
privilege of riding and looking for asy
know, this came back to me in your pre-
sence.

And would you indicate on the map the
physical observations in 197172

Yes (indicating).

You testified yesterday you stood on one
position here and observed and now you'r
making on Group No. 3.

I walked there with you.

Now, you are making the line more
extensively in Group 3 near--

Near 30.
Near Deposit 30.

Yes,

* k Kk *

Now, again directing your attention to
Group No. 6, would you outline the phys”
cal observations you made there?
There's a road down in this valley, whi¢
isn't
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a (rr. 305]

e
'Ie

on this map and I walked along this road
and off these claims in one place.

go you didn't move off the road in obser-
ving these claims?

No. The road goes by the end of them and
you can see them,

* k * %

Now, would you indicate on Sheet No. 6 the
distance between the place which you physi-
cally observed as you

L[ Tr. 306]

marked here and the outer edges of Group
Number 7, as indicated on the map, the
northeasterly area?

That is about fourteen hundred feet
(indicating).

Thank you. Now, I don't believe yester-
day--we talked about this--

South Quarry.
South Quarry, but didn't mark the south
quarry. If you will just momentarily

mark your physical observations there?

They are on this ridge right here (indi-
cating).

Now, you are indicating for the record--

As T testified, I observed these other
deposits.
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Q. From one point near Group No. 1 or Depgg;
No. 1. '

A. With your and Mr. Hummel's explanation,
Q. Correct,
THE COURT: Identify that Exhibit number;
MR. MOORE: Yes.

Q. Now, if I remember your testimony yester.
day earlier you testified with respect
the Jensen claims or otherwise known as
the Crescent claims, that you drilled
through those claims and you determined
the width of those claims and approximate|
size and is it not true that you said
from the determination of that width and .
the fact that all of these claims origi-
nated approximately the same time and the
same formation that you could then
estimate the width of all of the other
ones, particularly in the American
Gypsum Trust series?

A. No, no. These are all the same family,
These are all of the same origin and in
the same nature and composition and I
used the drilling and the channel
sampling

[Tr. 307]

for the Crescents and then I sampled all
of these Keenes for this Mr.--I told you
about.

Q. How did you do--

A. I channeled sampled those veins.

Q. Would you explain to the court what you

mean by channel sampling?
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A.

B.

A.

cutting a channel across the outcrop on the
veinso.

Now, was this below the outcrop?
This was through the weather material.

Through the weather material, but it would
not be as to depth, it would be as to
width; is that correct?

It is as I explained yesterday where nature
has cut down through the vein the same as

a drill core or the same as excavation

and that shows on the map, and I used topo-
graphy. There is some exposures on these
veins one hundred feet in depth,

That's on the topograph and physical obser-
vations?

Right.

. ¢. ¥ow, what about the areas which you could

not physically observe that you could not
see because of the shales and other
materials that's covering these deposits?

I don't use any measurements but what I
can see, than what is shown on the map.

The actual physical outcropping?

Right,

Is the only--

But there's lots more ore than that here.

You can testify as to a certainty as to
that?
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A. Of course, yes, there's projected ore
on the Crescent it's projected another t,
hundred feet and that's

[Tr. 308]
guite certain,

Q. From the two hundred feet on the Crescey
claims you can say with certainty that
there is another 200 feet in all of the
claims on the Trust properties?

A. No, that isn't so or what I say at all,
As I remarked, I use each one as an indj
vidual just like people. Although these
are of the same origin, they have their
characteristics and they have been folde
since their deposition, since their
chemical deposition in the old ruins and
they now have structure and they have
therefore ribs and they have attitude,
they have dips and strikes, and I use
those and I use canes as drill holes or
exposure in depth. I do not project any
thing T have not seen. Although there
is ore up there, it is covered, and some
of it has been mined, according to the
reports. :

Q. Now, Doctor Bell, we are talking about
ore that can be recovered and ore that
is mined. You testified yesterday, did
you not, that from your physical observd
tion you did not see any waste materials
that had been left by the lessee in
doing his mining operation; is that
correct?

A. I testified that I saw no waste.

* % % %
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(Tr, 309]
* k *x %

But that wasn't my guestion, Doctor Bell.
pid you observe any areas where rock had
been left that had been drilled, shot or
drilling had occurred and shot at or had
been left?

x>

a. Only through wasteful mining practice.

g. Is it not a fact, Mr. Bell, that as we
were observing the guarries that Mr.
Hummel pointed out to you the specific
gquarry and indicated to you that they had
drilled and shot that area in hopes of
mining that area, had taken a load down
and the people had rejected that because
it was not fit to put in the mill, that
he pointed out that specific area to you
and showed you or told you the reason it
was not because there was too much salt
in that amount; is that correct?

* k % *
A&, Yes, I made that statement. I think--
I'm not sure which one it was, but he

made the statement, that's right.

0. Now, did you make any observations as
to the truthfulness of that statement?

(Tr. 310]
A, Yes,
0. What was your conclusion?

A. He showed me a block of salt of salty
shale and I concluded it was salty shale.

* Kk *x *

-267-



Q. Mr. Bell, are you saying that withoutaw
chemical analysis, without any other
method of observance that you feel that
the men at the mine actually know whethe;
the salt and hydrite or impurity content
was such that couldn't be used at the
mill?

A. Oh, you're leading me into this, by visy
observation, your man said, "This is ng
good," and "That is no good."

Q. Please answer the question, Doctor.

A. I think I am.
1
Q. No, you are telling me what my man said |
and I asked you specifically in your
opinion can you physically or could they
physically observe the rock without cheni

cal
[Tr. 311]

analysis know that would be appropriate
or inappropriate for the mill process,

A, I think a good quarry man can tell, We
should, however, a chemical control,
water control on the quarry face, as you
mine this, and in my talk in Butte I
tried to convince them in a scientific
way that you can photograph these faces
and tell the differences in rock, but not
entirely the composition.

Q. Mr, Bell, could you photograph an ore
deposit and tell the difference in photo-
graphy after it had been surfaced cleane
and just photographing that whether that
was immediately known as anhydrite or

gypsum? :
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That was what I was trying to devise, all
there 1is 1s a color difference and no you
cannot.

vou cannot by a plain physical observa-
tion?

No.

Even standing there and looking at the
two, can you actually tell if it had been
scraped clean and you are looking at a
bare rock that you cannot tell the
difference between anhydrite and gypsum?

You can't tell with your eyeball and
some of the rock--

well--
Just a minute.
You've answered my guestion.

But I'm not through. Some of the rock

that you saw as hydrite, was not anhydrite,
If all the rock you saw was anhydrite,

you would have big piles of this anhy-
drite some place. You use this rock. You
use it because it has the same composition
as gypsum with a

(Tr. 312]

higher silicate content. 1It's harder and
1ts more dense and it's blue and it looks
like anhydrite.

Let me follow up that guestion. You
said you could not physically observe by
looking between the two, even if you
were up close. Now, Mr. Bell, if you
could not physically observe between
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anhydrite and gypsum when you were up el;
could you do it at 1400 feet? ‘

A. Well--

MR. ASHTON: T object to the question,
said you couldn't tell by eyeballing.

MR. MOORE: That's right.

Q. Now, you indicated to me in your earlier
testimony, Mr. Bell, that you have looke
at these-—-

A. In review. |
0. In review from 1400 feet on to half a
mile and sometimes in here a mile and

you're telling me--~
A, Two miles,

Q. Excuse me, two miles. Now, you're tell-
: ing me in doing that you could tell the
difference between gypsum rock and
Anhydrite, just by that physical obser-

vation?

A. And I can tell that from that distance
and didn't say I could. I went over and
checked that on the forty, where I made
the line and I walked all of these twice
once for composition and once for the
claims.

Q. Will you please state again the years
you walked these claims?

A. '46, that's the analysis I have, the
composition taken from my notes in 1946«

* %k * %
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(Tr.

318]

* k k %

Now, moving away from this aside that we
have been talking about, as to getting
yourself oriented and the length of time
it took to get yourself oriented to the
American Gypsum property, Mr. Bell, let's
go back to determining impurities and
anhydrites as compared to gypsum so far
as physical observation is concerned,
Let's talk now about and we already dis-
cussed the salt deposits, the salt mix-
ture that required us to abandon or that
we had spent a great deal of money in
drilling and exploring and then com-
pletely leaving it there. Would that

be good mining practices to spend that
much money and leave it there if it was
mineable rock?

Your statement says it was not good
practice to drill and then mine and if
you didn't find salt in the drill then
your exploration was faulty.

This is the only point that Mr, Hummel
had shown you. He indicated that they
couldn't tell until they took it down
to the plant; isn't that correct?

All he said is they took it down to the
plant and they couldn't use it.

Okeh. Now, you are saying that their
explorations were faulty if they did
that, Now, isn't it conceivable to
you that in their exploration instead
of dumpting [sic] waste over the edge
of the property, that they would in
their drilling determine perhaps go
down two feet through

~271-




[Tr. 319]

gypsum and then hit anhydrite or hit g
and they wouldn't have any waste. Thq'
would leave that in place because it yy
impractical to drill that whole thing, j
powder in it, take it out of the ground
and then dump it over the side, after

they had gone through all of that expens
down at the plant, would they do that?

* * * %

A. Yes, he said move over and put another
hole,

\
Q. Okeh, let's put that into our assumptMn'
then. Now, we have drilled a pattern of
holes in this group and that's what I
was referring to, I'm sorry, instead of

this one hole--
A. Yes.

Q. A pattern of holes. Would you then go
ahead and

[Tr. 320]
and mine it out and dump it over the sid
or would you leave that in place and
knowing there was insufficient ore to
take out?

A. I would leave that where I found it.

Q0. All right, and that would be logical,
wouldn't it?

A. That would be logical, you bet.

Q. Thank you. Now, in the quarries that
you observed that had been mined since
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the time that you had previously observed
these areas, between the time of 1946 and
1970, in making your physical observa-
tions in 1971, Mr. Bell, c¢ould you have
determined from 1700 feet or two miles
whether or not test holes had been
drilled to determine whether they could
mine as we had previously talked about
just now, and had run into impurities
that would indicate that they couldn't
take the ore out? Whereas, the prior
observations may have indicated there

was plenty of ore there?

MR. ASHTON: I obiject, as to this being
a futile gesture, how can anybody determine
a drill hole for two miles?

MR. MOORE: That's my point exactly.

MR. ASHTON: It isn't a guestion, it's
an absurdity, and I object to the form of
that question as not being a qguestion which
anybody could answer,

THE COURT: Well, he has testified that
these deposits were separated from the place
of observance by a distance, as I recall,
1400 feet or two miles. I think counsel has
aright to ask if perchance he could deter-
mine from that observation if per chance
there had been some effort to determine the
marketability of the rock at any given

[ Tr. 321]

point in that distance.
* * % %
Q. Mr, Bell, do you know whether there was

any efforts to det:ermine the practical
mineability of the deposits here in
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guestion, speaking specifically of the
American Gypsum Trust, subseqguent to yoy
examination in 194672

A. I don't know.

*x * Xk %
[Tr. 328]

* % % *

RECROSS -EXAMINATION

[Tr. 329]
BY MR. MOORE:

* % % %
[Tr. 330]

* k% * %

Q. Now, you testified Mr. Bell, that you
staked placer claims for and with
Senior and Senior, is it not true that
there is a great deal of difference,
Mr. Bell, in staking out claims and the
work involved in staking out claims and
determining ore reserves?'

A. Yes, they are two different things.

* k Kk ok

[Tr. 345]

* K% % %

GRANT R. CALDWELL
called as a witness by the Plaintiffs,
being first duly sworn, took the witness
stand and testified as follows:

DIRECT EXAMINATION
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i

5y MR. ROOKER:

9. State your name please, sir.

». Grant R. Caldwell.

g. What is your profession please?

5, I am a Certified Public Accountant,

0. Will you please tell the court when you
became certified and what your profes-
sional activities have been since the
time you became certified?

. I became certified in 1952. I began my
public accounting career in 1950, 1In
1952, I became a partner in the firm pf
Messina, Jackson and Caldwell and
remained

[Tr, 346]

with that firm until 1962 and upon the
death of the senior partner, I organized
my own firm and on October lst of 1968
merged with Main, LaFrentz and Cole,
which is a national and international
firm of Certified Public Accountants.

0. What is your position with Main -
LaFrentz?

A, I'm presently managing partner of the
Salt Lake city office, a member of the
advisory board of the firm and a member
of the forward planning committee.

0. Mr. caldwell, would you please tell the
court how many partners Main LaFrentz
has and how many professional employees
it has?
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A. In the United States they have approxi-
mately 166 partners and approximately f,
thousand employees.

Q. Are you a member of any professional
society?

A. Yes. I am a member of the American
Institute of Certified Public Accountant
and also a member of the Utah Society of
CPA's.

Q. In the course of your work in your pro-
fession, Mr. Caldwell, have you been
called upon to perform management con-
sulting work?

A. Yes, sir, I have,

Q. Would you please explain to the court
what the principal activities that you
have engaged in in that connection?

A. Generally in this regard, a management
service engagement relates to merger
acquisition situations, feasibility
studies in regard to proposed acquisi-
tions, analyzing the financial situation
of a business in helping management ar-
rive at conclusions in regard to the
operations of the particular business,
this type thing. The industries that

[Tr. 347]

I have been engaged in this connection
would encompass manufacturing, for
example, the concrete pipe manufacture,
meat packing industry, motion picture
exhibitors, the petroleum indistry[sic]
as it relates to the retail and whole-
sale distribution of petroleum products.
I am sure there have been others.
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Now, in the course of your professional
activities, Mr. Caldwell, have you been
called upon to examine and make account-
ing and financial interpretations and
applications of legal documents?

Yes, sir, I have.

gas that been a substantial part of your
activity?

Yes, it has.

Have you also installed and analyzed
accounting systems?

Yes, I have,

And have those included electronic data
processing accounting systems?

Yes, it has.

Have they included systems similar to
that which you have discovered in the
course of your activities which you will
describe later today that Georgia-
Pacific Corporation has?

Yes, sir.
Now, have you appeared previously, Mr.
Caldwell, as an expert witness in

courts of record?

Yes.

Could you please advise the court of
some of the courts in which you have
appeared as an expert?

I have appeared in federal courts in San
Francisco,
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[Tr.

Q.
A,
Q.
A.
Q.

A.

A.

Q.

348]

Salt Lake City, Hawaii. I appeared in
number of District Courts. 1I've appeare
before Grand Juries. TIs this what you
in mind? '

Yes, sir. Have you appeared as an expert
on behalf of both Plaintiffs and Defenday
in such cases?

Yes, sir, I have,

Could you describe to the court, Mr.
Caldwell, some of the kinds of cases ip
which you have appeared as an expert
witness? 2

Cases involving the Motion Picture
Exhibitors.

Anti—trust4cases?

Yes, sir., 1Is that what you had in min@
Yes, sir.

Rather than the specific cases?

Yes.

Contract cases, a number of variety of
causes of action.

Mr. caldwell, you were employed by the
Plaintiff in this case for the purpose
of advising counsel; is that right?

Yes, sir. ‘
|

And for the purpose of testifying as am |

expert at the trial of this case?
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A.

A.

Q.

Yes, Sir.

would you please describe to the court
what the purpose of your engagement was
at the time you were employed?

To determine the lease rentals owing by
Georgia-Pacific to American Gypsum Trust
as related to the lease agreement.

Now, in the course of your work have you
done such

[Tr. 349]

A,

Q.

A,

Q.

work such as examinations, examined such
documents as you deem necessary to accom-
plish that result?

Yes, sir.

Will you please explain to the court
what documents you have examined?

We have examined the plant profit and
loss statements of the Defendant, Georgia-
Pacific, their plant general ledgers, the
distribution region and center profit and
loss statements, their all plant sales
reports, their manufacturing cost state-
ments, We further have examined all of
the settlements made with the American
Gypsum Trust in regard to the 7% lease
rental payments back to 1957 and all of
the related correspondence. We have
examined the lease and I might state that
this general description, of course, is
confined to those records described which
were available.

Did you find any instances in which
Yecords that you would like to have

-279-



examined which were not available for
examination?

A. Yes, sir.

Q. Would you please relate those to the
court?

A. For example, in 1965, which is still a
yvear in disagreement between the parties,
the only available document is a plant
profit and loss statement. There are no
underlying documents or no other records
available whatsoever in that connection,
We also find for the year 1965 that the
sales, for example, on the profit and
loss statement--

MR. ASHTON: Excuse me, I didn't hear you

A. For example, in connection with 1965, the
plant profit and loss statement indicates
sales of some $300,000 less than that
which is contained in a proposed settle-
ment,

[Tr. 350]

the difference between those sales is
unidentified and unexplained. There
were no regional, that is distribution
division regional profit and loss state-
ments available for 1965 or 1966. There
were no all plant sales summaries avail-
able for years prior to 1967. And I
think that about covers it, Mr. Rooker.

Q. Mr. caldwell, in the course of your
examination of documents and the ful-
fillment of your engagement as you have
described it, was your effort to compute
an amount equal to 7% of the net profit
of Georgia-Pacific Corporation from the
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sale of products using rock from the
American Keene claims?

A. Yes, sir.
And in connection with that effort did

you employ sound accounting principles
in the gypsum industry?

o

a. Yes, sir.

0. And did you take into account in con-
nection with that effort standards of
includability of income and deduct-
ability of expenses as defined under
the Internal Revenue Code?

A. Yes, sir.

0. And did you follow as nearly as it is
possible for you to do so the provisions
of paragraph E of the Lease Agreement
at issue in this case?

A, Yes, sir, as nearly as possible, based
upon the availability of records. I
might indicate also one other area of
information which was not available and
that is the compilation of invoices
which would represent the selling price
to the ultimate purchaser of the product.
The records are so maintained by
Georgia-Pacific, that that

[Tr. 351]

effort would be impossible under any
set of circumstances.

0 I take it you were here when you heard

Mr. Foster testify on Friday to the
same effect?
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Yes, sir.

And I take it you agree with him?

Yes, sir.

Now, could you please advise the court,
Mr. Caldwell, how much time you and
others in your firm, and working under
your supervision had expended in the
effort in connection with this case?

I don't have an exact figqure, but I am
sure it would be something in excess of
450 hours.

Mr. Caldwell, also in connection with
your examination of the documents and
your effort to make a determination of
the amounts owing to the Plaintiffs in
this case, did you also have conferences
concering [sic] the documents you
examined with Mr., Foster?

Yes, sir.

Would you please relate to the court the
circumstances of those conversations and
please include any explanations of the
documents that he gave to you in re-
sponse to your guestions that are
significant in the computations that
you have made?

Well, Mr. Liddell and I went to Portland
and we spent two days examining docu-
ments which we had requested. We .
initially spent time with Mr. Foster 1R
asking him specific questions on which
we of course maintained notes and
responses to those questions and was
directed toward the proposition of
having available to us any financial
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records of whatever kind would relate to
the determining the net income of

(Tr. 352]

of the Sigurd plant as an independent
economic unit rather than a profit center
per se of Georgia-Pacific. For example,
any documents which would furnish us
information relative to what the product
was ultimately sold to the purchaser for
and specific questions relating to the
inter-relationship between the plant pro-
fit and loss statements and the distribu-
tion region and distribution centers,

0. Mr. caldwell, could you describe to the
court generally and we will get into the
specific documents in a moment, but
could you describe to the court generally
the kind of studies which you made and
the general approach which you utilized
in the effort that you have described?

"A, Yes. Our first efforts were directed
towards examining the lease rentals
which had been paid and accepted by
American Gypsum for all years for which
such information was available prior to
Georgia-Pacific's acquiring the plants
from Bestwall that encompassed the years
from 1957 to 1964. We noted in parti-
cular the type of adjustments which were
being made. For example, the ten per-
cent of cost of sales to cover the sell-
ing general administrative expenses.
Certain other adjustments which were
being made in regard to non gypsum pro-
ducts exclusion. We examined in detail
the treatment of the prior plant inter-
company profits and in general we
examined those in detail to determine
lhow the lease rental was being computed
historically. For the years 1965

through 1970, we examined initial
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settlements and payments which had beg
made by Georgia-Pacific and then sub-
sequently the revised proposed settle-
ments which are being proposed now by
Georgia-Pacific and we further made ap
analyses of the effect of the Lovel]l
plant coming into the

[Tr. 353]

picture, that is the unit prices which
the Lovell plant was receiving for thej
product, the results of the operations
of the Acme plant with the addition of
a second machine, increasing substan-
tially the volume and essentially in
this connection as an overall picture
and summary, in trying to be brief, we
have Number 1, used the historical
approach in determining how settlements
were made. We have estimated the
economic effect of the Lovell plant
selling into a market which had been
previously served by Sigurd and the
estimated effect of the Acme plant
selling into a market which had been
previously served by Sigurd. We have
also estimated the effect of the Sigurd
plant operating at less than an optimum
capacity.

Q. Mr, caldwell, in connection with your
examination of the Georgia-Pacific
records and your engagement as you have
described it, have you prepared compu-
tations and documents for presentatiol
to the court explaining the results of
your studies?

A. Yes, sir.

* k% * %
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4, Mr. Caldwell, I hand you what has been

" marked as Plaintiffs' Exhibit No, 135,
which is entitled Summary of 7% Lease
rRental Computations, as made for years
1957 to 1964 and as proposed by Georgia-
pacific Corporation for years 1965 to
1970.

(Tz. 354]
A, Yes, sir.

0. I will ask you if you prepared that
document?

A. Yes, sir, I did.

MR. ROOKER: May we hand this to the
court please? Mr. Caldwell has a copy.

0. Mr. Caldwell, could you please explain
to the court what the purpose of this
study is?

b, Essentially, to make a comparison of the
7% lease rental expressed in terms of the
amount of rental paid for S.M., which is
thousand board feet for board and lathe.
This is broken down into two major seg-
ments. First, for the years 1957 through
1964 and then secondly for 1965 through
1970, setting forth the most recent pro-
posals for payment of lease rental by
Georgia-Pacific.

0. Now, Mr., caldwell, could we go through
this one column at a time and have you
explain to the court the source of the
figures contained in the columns and
the basis for arriving at the figures
that are computed in the document?
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A. Yes, sir. For the years 1957 through |«
the source of all of the commonor figy,
were taken from the lease settlementﬁy
ments which was provided American Gnm&
Trust by the lessee during those years,
Of course, it first sets forth the net
sales, the cost of sales, the gross pre-
fit, the selling--

Q. Gross profit, I take it, is a deduction
of costs of sales from net sales; is th
right?

A. Yes, sir.

0. Okeh.

A. Then the selling general and administra
tive expenses which may be noted to be
10% of the cost of sales

[Tr. 355]

item in each of those years.

Q. 1Is that true up to and including 1970?

A. Yes, sir. However, beginnirg in 1965 tk

were some minor adjustments made in the
proposed settlements relating to vacatit
reserves and other minor items which was
not treated as part of the cost of sales
so that you will note in years 1965 to
1970 the amounts shown are not exactly
10% of the cost of sales. The settleme
computations so indicate the 10%, but
there are minor adjustments that cause
the amounts to be slightly different
than 10% of the cost of sales. Furthel
in 1968 and in 1970 the proposed settle
ment computations are set forth in 2
little different form. The cost of
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sales factors are the so-called direct cost
of sales items as shown on the plant profit
and loss statement. There are three other
line items that appear on the plant profit
and loss statements separate and apart from
the direct cost of sales. Those are the
plant expense, administrative expense and
fixed costs. In years prior to 1968 they
have all been encompassed in the cost of
sales factors to which the 10% would apply,
so beginning in 1968 actually the selling
general and administrative expenses are
computed on a slightly different basis,
Actually the amounts as computed by
Georgia-rPacific being less than the
historical method of computation. 1In

this connection, I might explain that

for the year 1969, at the time that this
was prepared we did not have a copy of

the proposed settlement for that year

from Georgia-rPacific, Subsequently, Mr.
McCarthy wrote a letter requesting it

and in examining it, the only difference
would be in regard to the selling general
and administrative expenses

[Tr, 356]

which would be some approximately forty
thousand dollars less than the amount
shown here, and correspondingly would
reduce the loss by approximately forty
thousand dollars. However, the statis-
tics are not distorted by virtue of the
fact that there is a loss under their
proposed computation, there would be no
lease rentals due.

0. The next column, Mr. caldwell, is
entitled Net Profit. Ccould you explain

to the court how that column was de-
rived?
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A. The net profit is merely the subtractig
of the selling general and administratiy
expenses from the gross profit.

Q. Now, the next column is entitled 7% leag
rental, would you explain to the court
please how that figure was derived?

A, The 7% lease rental has been histori-
cally determined by considering that as
a deduction in computing the amount to
which the 7% applies.

Q. Do I understand then that the figure in
the column entitled 7% lease rental is
not 7% of the column entitled net profit;

A. No, sir, it is not, it is 7% of the
column entitled net profit after 7%
lease rental,

0. And has that been done consistently
throughout the entire period you have |
examined it? ‘

A. Yes, it has.

Q. Now, at the column entitled net profit |
after 7% lease rental then is a com-
puted figure based on the prior two
columns? ‘

A. Yes, sir,
[Tr. 357]

Q. Would you explain to the court what the
column S.M. Unit - Board and Lathe
represents? j

A. That's in thousand square feet, eXxpres-
sed as units, for example, the 84,910
being the first amount shown for the

-288=-
___-4



Q.

2=

year 1957 would be 84,910,000,
square feet of board and lathe?
square feet of board and lathe.

so the SM unit used throughout your cal-
culation represent 1,000 square feet of
board and lathe; is that right?

Yese.

and finally the column entitled Percent
of 7% Lease Rental to SM United of Board
and Lathe, would you explain to the court
how that computation was made?

That's merely a percentage relationship
between the 7% lease rental and the SM
units of board and lathe.

And the last column, Mr. Caldwell, would
you explain that please?

That's merely a division of the SM units
of board and lathe into the 7% lease
rentals,

Do I understand then that for example

in the year 1957 American Gypsum Trust
received as a 7% lease rental 44¢ for

each SM unit of board and lathe manu-

factured at the Sigurd plant?

Yes, sir.
And those figures are for 1958 66¢, '59.

71¢, 1960 794, 1951 83¢, 1952, 92¢ 1963
93¢ and 1964 B86¢?

& That is correct.
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Q. And then do the figures below the line
entitled Settlements per Georgia-Pacifi,
computations as proposed

[Tr. 358]
show what happens to that 7% lease renty

per SM unit after Georgia-Pacific acquir-
ed Bestwall?

.

A. Yes, it does.

Q. So that in the first year, 1965, that
drops to 51g?

A. Yes, sir,
Q. And '66 to 48¢g?
A, Yes. : i

Q. And in 1967 to 37¢ and thereafter becones |

zexo? - g
!
A. Yes, sir, |

MR. ROOKER: We offer Exhibit 135, Your iz
Honor. t

k
THE COURT;:; Any objection?

MR. TAYLOR: None, sir,

. . . N
THE COURT: It may be received in eVl“MW

gy
(Whereupon, Plaintiffs' '
Exhibit 135 was duly received

in evidence.)

Q. Mr. caldwell, I show you next a document
which has been marked Exhibit 136 eptﬂkﬁ
Selected Statistics from Plant Profit &

Loss Statements for the year ending
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pecember 31 as indicated, covering the year
1966 through 1970 inclusive. Was that pre-
pared by you or under your supervision?

5. Yes, sir.

9. Would you hand that to the court please?

A, YeS.

g, Would you please explain to the court, Mr.
caldwell, what the purpose of this docu-
ment is?

4, It is to show the operation relationship
| between the Acme, Lovell and Sigurd plant
‘ for the years 1966 through 1970, as

obtained from the plant profit and loss
[Tr, 359]

statements.

! 0. Now, could you explain to the court the
source of the information contained on
the document?

i All of the information was obtained from
the plant profit and loss statements.,

. Now, would you point out to the court
the figures that as the accountant and
analyst you regard as significant on
the document?

% Well, I think that the most significant
figures are the first and the last, the
first being the SM units of board and
lathe sold and the last figure being the
Operating income or loss per ton and the
reason for using the ton is that on the
plant P & L's that is the unit in which

| the operating income is expressed and the
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significant factor is that for example t;
Acme plant in 1966 was selling 145,08 g
units. The Sigurd plant 117,208 units,
the operating income per ton at Acme wa;
$7.24, the Sigurd plant $10.28. Then j;
looking at 1967 Acme increases the units
of board and lathe to 214,750, Sigurd
increases to 140,532 units. The operat-
ing income per ton $11.57 at Acme, $11,7
at Sigurd. Then in 1968, which was the
first effective year for the Lovell plap
Acme again increases to 235,215 units,
the Lovell plant sold 55,172 units,
Sigurd declines to 123,166. The operat-
ing income per ton, Acme at $7.53, the
Lovell plant at $2.44, the Sigurd plant
at $1.28, Then in 1969, Acme units had
increased to 304,656 units, the Lovell
plant to 67,390 units, and the Sigurd
plant had decreased to 110,549. Again
checking that in relationship to the
operating income- or loss per ton, Acme
had a profit of $4.37, the Lovell plant
$2.52, and at this point the

[Tr. 360]

Sigurd plant was at a loss of $1.11.
Looking at 1970, Acme had increased agait
to 330,534 units, the Lovell plant had
increased to 69,284 units and the Sigurd
plant was at 118,122 units. Looking at
the operating income or loss per ton,
the Acme plant $1.33, the Lovell plant
a loss of 58¢, and the Sigurd plant a
loss of $1.77. I might say that in this
exhibit that one cannot compare the
years of the plant against itself by
virtue of the fact that change in accou®
methods and what the plant profit and
loss statement indicates. The only
competent use of this schedule is toO
compare plant against plant.
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0. So if I understand that correctly what
you're saying is because of the change in
accounting methods there is nothing
significant in itself of the reduction
in operating income of the Sigurd plant
to $10.28 in 1966 to a loss of $1.77 in
1970; is that right?

3. That's correct.

0. But that the significance is in a compari-

son of the fact that the 1966 while Acme
was making $7.24 per ton, Sigurd was
making $10.28 per ton, whereas in 1970
Acme was still making a profit of $1.33,
but Sigurd was now losing $1.77?

3. Yes.

MR. TAYLOR: I object. It is leading and
argumentative and it's already been stated
on the record.

THE COURT: 1It's a conclusion, of course,

the court can observe the difference between
1966 and 1970.

MR. ROOKER: We offer 136, Your Honor.
THE COURT: Any objection?
MR. TAYLOR: No, sir.

Tr. 361]

THE COURT: The exhibit No. 136 will be

. feceived in evidence.

(Whereupon, Plaintiffs'
Exhibit No. 136 was duly
received in evidence.)
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Mr, Caldwell, I hand you next a documens
that has been marked for identificatjy,
Exhibit 137 and ask if that was preparg
by you or under your supervision?

Yes,

This document is entitled Profit Royalty
Computations 1957 to 1964. Will you
please explain to the court the purpose
of this document?

This is a compilation of the settlements
between lessor and lessee, prior to
Georgia-Pacific's acguiring the plants, .

THE COURT: It is limited, of course,toi
profit element of the contract? |

Yes, sir.

|
THE COURT: Okeh. |
|
And this information is the same inﬂnmﬂ
tion which is summarized in the first
exhibit. The only purpose is to set
forth the type of adjustments that were
being taken into consideration for pur-
poses of making the7% lease rental pay-
ment.

And does Exhibit 137 accurately reflect
Mr. Caldwell, the contents of the
settlements of the 7% net profits pay-
ments during the period of 1957 to 1964
Yes, sir.

MR. ROOKER: We offer Exhibit No. 137
THE COURT: Any objection?

MR. TAYLOR: No objection.
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(Tr. 3621

THE COURT: It will be received in evi-

denceo
(Whereupon, Plaintiffs'
Exhibit No. 137 was duly
received in evidence.)

0. Mr. Caldwell, during the course of the

trial namely on Thursday and Friday, was
there certain testimony elicited from
employees of the Georgia-Pacific Corpo-
ration that caused you to be concerned
with whether you had examined all of the
documents you needed to examine in order
to make a complete and accurate determi-
nation of the 7% net profit interest?

Yes, sir.

Would you please tell us whose testimony
that was, and what the substance of it was
as you recall it, or what it was about
it that raised a question in your mind?

It was Mr. Wilson's testimony in regard
to the comparitive [sic] increase in the
number of--in the quantity of board and
lathe that was being sold in essentially
Sigurd's market as compared to the U.S.
as a whole. As I recall the testimony
it indicated th=t the number of units

in california anu Northwestern market
had doubled whereas nationally the
increase was approximately 20%. It fur-
ther indicated that at least in the
Northwestern market that a market pene-
tration objective of some 16-1/2% had
been made. I related this, of course,

to the increase in the Acme unit sales
as set forth in the exhibits which I just
reviewed. I further related that to the
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[Tr.

Q.

A.

fact that in 1968 Georgia-Pacific acquire
a plant at Lovell, Wyoming, which took g,
the market previously served by Sigurd
which represented increased productive
capacity into that particular market,
related this, of course, to a very sub-

363]

stantial sales price decline and referen
to the face, I believe by Mr. Wilson oy
Mr. Foster, I've forgotten which, the
fact that the price decline was much mor
severe and started earlier in the cCcalif-
ornia market than the other parts of the
country, |
|
Now, on the basis of that you were pr%m“
in Court when we made arrangements with
counsel and the court for the production
of additional documents; is that right? |

Yes, sir.
Those documents were furnished to you in

the early afternoon of Sunday, I believe
yesterday; is that right? |

Yes.

I show to you a packet of documents
marked collectively Exhibit 138, repre-
senting the plant profit and loss state-
ments for all of the gypsum plants of
Georgia-pacific Corporation for the
years 1967, 1968, 1969 and 1970 and ask
if those were included among the addi-
tional documents which you examined?

Yes, sir. i

Now, as I understand it, Mr. Caldwell,
you had previously had access only to
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the plant profit and loss statements for
the Acme, Sigurd and Lovell plants; is
that right?

That's correct,

Now, what did you find in examining these
additional documents that was signifi-
cant to you, if anything?

Well, I think there were two things that
as far as the other plants were concerned
during the years involved that is from
1967 through 1970--

THE COURT: Pardon me. You mean by other

| plants

(Tr. 364]

A,

you mean other than Acme, Lovell and Sigurd?

Yes, sir.
THE COURT: Go ahead.

That would encompass the plants at Akron,
Blue Rapids, Fort Dodge, Grand Rapids,
Brunswick, Wilmington, and we made a
study from the plant profit and loss
statements which set forth the SM units
of board and lathe which indicated that
in those plants just referred to that

the increase in SM units sold as between
1967 and 1970 were either just modest
increases or in some instances decreases.

% Mr, caldwell, I hand you a document marked

)

Exhibit 143 and ask you if that is the
study which you refer to?

Yes, sir,
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MR. ASHTON: Did you give the court a
copy of that?

MR. ROOKER: Yes, I have.

May I offer Exhibit 138 in evidence, yy,
Honor, that is the summary of the--

THE COURT: Do I have that? I have 135,
136, and 137.

MR. ROOKER: We offer 138,
THE COURT: Any objection to 138?

MR, TAYLOR: The only objection is rele-
vancy, if the court please. We think it is
not relevant-~ I have the wrong one. Well,
we have no obijection. The only objection is
relevancy as to those documents. We deem
them not relevant to any issue and other tha
that we have no objection.

THE COURT: Exhibit 138 will be received
in evidence.

[Tr. 365]
(Whereupon Plaintiffs'

Exhibit 138 was duly
received in evidence.)

Q. calling your attention, Mr. caldwell,
to Exhibit 143, is that the study that
you have just referred to?

A. Yes, sir.

MR. ROOKER: May I hand the original to0
the court?

Q. Tell us when that was prepared please.
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p. It was prepared late yesterday afternoon
and into the evening of last night.

g. Was it prepared by you or under your
supervision?

p. Yes, sir.

0. And will you please explain to the court
the purpose of that study?

A. The purpose of the study was to determine
the relationship between volume increases
and in relation to price at the plants
other than Lovell, Sigurd and Acme.

0. Mr. Caldwell, what was the source of the
information contained on Exhibit 143?

A. The plant profit and loss statements.

0. That is Exhibit 138?

A. Yes, sir.

0. Now, could you please point out to the
court the figures that you deem signifi-
cant in connection with your examination
and your undertaking as an expert in
this case?

A, Well, 1 think the figures--

MR. TAYLOR: I am going to object until
the document is received because we will
tbject to this document for the same reason
of relevancy. We think these

(Tr. 366]

3 . .
‘Jures are not relevant to any issue in
this lawsuit.



THE COURT: I note that Akron, Blue Rapj;
Fort Dodge, Grand Rapids, Brunswick, Wihmm;
ton, Lovell and Sigurd. I take it that the
Plaintiffs' theory, is, is it not, that the
Sigurd plant had acquired, of course, a
market area, My impression is that these
plants, Blue Rapids, Fort Dodge, Grand Rapig
Brunswick, Wilmington are quite unrelated,
are they not, to that particular area?

MR. ROOKER: They are unrelated to that
market area, Your Honor, except in this cop-
nection, if I may explain to the court. Bas
Mr, Caldwell explained in his testimony an
examination of the additional documents that
were produced yesterday shows conclusively
that in doubling the capacity of the plant
capacity at Acme, Texas, and in adding the
additional plant capacity at Lovell, Wyoming,
Georgia-Pacific was under significant
economic pressure to increase its sales in
what had historically had been the Sigurd
market and as Mr. Wilson testified, they
doubled their sales in the period from 1965
through 1970.

THE COURT: Yes.

MR. ROOKER: And at the same time there
was an enormous deterioration of price in |
that market, yet if one looks comparatively
at the statistics for the other plants of
Georgia-Pacific Corporation where they did
not have the additional plant capacity, oné
sees that the price deteriorations was much
less significant. It is our position that
this is important information to cause what
Georgia-Pacific has done here is they have
penalized the Plaintiff in this case by
acquiring the additional volume of sales !
at the expense of the profitability of the
Sigurd plant.
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(rr. 367]

THE COURT: Well, I'll go along with you
so far as your theory is concerned that so
far as Acme and Lovell are concerned. They
are related, of course, but these others who
1ie in the East, what effect do they have?

MR. ROOKER: The effect, Your Honor, is
that we have to look at the sales price of
gypsum in that market and compare it with
the sales price of gypsum in the Sigurd
market and when we look at it we find that
the other market was at the same price in
1967 as the Sigurd market, but by 1970, the
sigurd price has declined some 30%, as Mr,
Caldwell has testified, whereas the price
in the other markets which were not subject
to Georgia-Pacific's strenuous effort to
double its volume of sales, declined only
about 18%. Is that your figure, Mr.
Caldwell?

WITNESS: Yes.

MR. TAYLOR: I will object to him
stating the figure, because I think it's
irrelevant.

MR. ROOKER: Now, our position, Your
Honor, is that under the terms of this con-
tract, under the terms of the lease,
Georgia-Pacific Corporation is not
entitled to penalize the net profit inter-
est of the Plaintiff in this case for the
sake of increasing its volume of sales.

THE COURT: I understand your theory

that if the sales from Lovell and Acme,
of course--

MR. ROOKER: No, it's the sales from
lovell and Acme that created the pressure.
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THE COURT: There has been no intrusiop
for example into the market area of these
other companies, except Acme and Lovell,

[Tr. 368]
MR. ROOKER: That's correct, Your Honor,

THE COURT: Then how can we relate the
matters and things, for example, the matters
and things in some geographical areas other
than the market area we're now talking
about?

MR. ROOKER: Because it provides a base
for determining the comparitive [sic] price
deterioration in the unrelated area where
there is not the additional effort to sell
with the price deterioration in the areas
where there was an additional effort to
sell and one has--

THE COURT: I will confess I am not an
economist, yet I recognize that costs, for
example, of an article, no matter what it
might be, can vary geographically. 1In the
productior of meat, for example, I have |
engaged in that for sometime in my life, ‘
we know, of course that one hundred pounds
of lamb for example over at my ranch at
Monroe isn't valued as a hundred pounds of
lamb would be in the suburbs of Chicago or
Omaha or Kansas City. That is what I am
prompted to ask, what effect these geo-
graphic area have on price?

MR. ROOKER: If the court will permit
me to go into this with Mr. Caldwell, I
think he can explain the entire background. ‘

THE COURT: Go ahead.

MR. ROOKER: I think Mr. Taylor's

1
|
|
|
I
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sriginal objection was to any inquiry about
143 because I haven't offered it, so I offer
gxhibit No. 143.

MR. TAYLOR: And I object on the ground
it contains vast amounts of wholly irrelevant
evidence here. He 1is talking about all kinds
of assumptions about markets and

(Tr. 369]

narket areas. There's no testimony on this
record with respect to that and this witness
ye assert 1s not competent to state those
opinions as to what influences--what
influences the market around the New York
plant, what influences the market around

the various plants around the country?

This is an attempt to put a lot of garbage
into this record which has absolutely nothing
to do with this lawsuit from which they can
boot strap inference on inference on infer-
ence without evidence and we think it's
incompetent and object on that ground.

*x k% * %

(Tr. 370]

*x * * %

0. If the Court please, may I suggest that
Plaintiff's Exhibits 143 and also the
other documents that appear in hand-
written form that are all in the same
category and to which Mr, Taylor, I am
sure, will make an objection to all of
them, I think they are relevant and pro-
priety will be eminently clear to the
Court when Mr. Caldwell concludes his
testimony, I am sure that if the stuff
turns out to be nothing but garbage as
Mr. Taylor characterizes it, the Court
will have no trouble to determine that,



and I suggest that the Court receive ty,
documents, subject to the motion to
strike of Mr. Taylor, and after we have
all the evidence before the Court, the
Court may make its determination.

THE COURT: I was about to propose such
a procedure as that, Mr. Rooker.

MR. ROOKER: Thank you.

* % % *

[Tr. 371]

* % * %

Q. Now, Mr. Caldwell, could you please
advise the Court of the purpose for the
preparation of Exhibit 143 and of the
date it reflects that you regard as
significant to your computation of the
7% rental to.the Plaintiff?

Q. MR. TAYLOR: I am going to object to
that on the grounds that again we're
talking about--the answer to that
guestion would determine the relevancy
of documents themselves. He's assuming
an interpretation of the lease in ques-
tion.

THE COURT: Well, I am going to hear
him on that particular question as to the
relevancy at all of the Akron and a number
of the plants operating in the entire
country as it might relate to the profit
element in the entire county as it might
relate to this litigation.

MR. TAYLOR: If we are talking about
numbers, that's one thing but if the Court
please this is not an economist, this man
won't be able to competently to testify
about the market pressure in any given
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narket, what competitive persons were doing,
gyhat competitive plants were being con-
structed, whether or not gypsum was sold

just like the farmers himself sells his pro-
dquct, and I would object to any evidence from
this witness of an economic line of attack

for which he has not been qualified to
testify.

THE COURT: You may, at some time later
in this proceeding, move to strike and the
court will then make a finding but .I am
going to hear him for the purpose of inform-
ing

(Tr. 372]

the Court on that particular subject.

% k %

0. Yes, let's take one part at a time.
Would you please explain to the Court
the purpose for compiling the data relat-
ing to all of the gypsum plants of
George [sic] Pacific Corporation as you
have done on this document?

A. The basic purpose for doing this study
was to get the percentage change in
prices in the plants other than Acme,
Lovell, and Sigurd and comparing the
price decline in relation to the volume
trends and, of course, it is not a matter
of being an expert in economics but it
i1s a very sound presumption that when
you have a greater percentage price
decline in the market where the units
sold is increasing that it becomes a
significant factor as it relates to the
Sigurd profit and loss.

_ . MR. TAYLOR: Now, may I interrupt at that
P0int just for a moment because this is
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typical of what I was suggesting to the Coy.

Now he is talking about a market presumptig,
not knowing what the competitive firms are
doing and he is assuming that the only bus;i.
ness in this market is Georgia-Pacific ang
I think that is prejudicial, I think it's
incompetent evidence, and I would move to
strike that.

THE COURT: That's my feeling, gentleme,
with reference to that particular matter.
The many factors, competitive and other, it
seems to me would or could, I would put it
that way, could have a very variance that
would justify

[Tr. 273]

say price in one market area as against

another. I can conceive of many situations
that might, of course, lend itself to such
variances and that is the difficulty I have,

MR. ROOKER: If we were taking a com-
parison of the Sigurd Plant solely with, say
the Acme Plant, then I think that point
would be very well taken or might be but we
are not doing that. What we are doing is
taking all of the United States as an aver-
age as compared with the Sigurd Plant and
Mr. Caldwell will testify that in his
examination of these documents which they
produced for the first time yesterday,
including not only those offered in evi-

dence but the remainder, that it is apparentj

that there is no other factor that had
influence upon the greater price deteriora-
tion in theé Western United States except the
enormous increase in volume of sales as
compared to the stability in volume of sales
in the balance of the country and that's o
the records.
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MR. TAYLOR: Now, if the Court please,
that is exactly what they are trying -to do
through this expert who is not an expért in
the field of which he is talking about. He
says, "This is the only factor". Now, if
the Court please, there are dozens and
dozens of economic factors that effect these
various markets, most of which are not perti-
nent to this motion., Now, he isn't giving
any consideration to what factors are in the
market place in these various places includ-
ing who was building plants, what were the
prices, what was the building business, how
did it vary from region -to region. He
isn't qualified even to speculate in those
areas, yet he has raised a pre-

[Tr. 374}

sumption that this is the logical economic

indication from the numbers that are rele-
vant to this proceeding. Now, on the basis
of this record, where we have not had an
economist or anyone else who is competent
to tell us about what this market is, what
effects it, what the history of it is, what
causes people to buy and sell, what influ-
ences that market and what economic factors
were working in the various years involved,
this is simply incompetent.

| MR. ROOKER: Your Honor, I take it from
¥r, Taylor's argument it really is that
Increased volumes of sales is irrelevant

, to price deterioration and that is not an
accurate statement at all.

MR. TAYILOR: I think whether or not--
MR. ROOKER: May I finish, please?

MR. TAYLOR: Certainly, I thought you
¥ere through.
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MR. ROOKER: TIf there are other factorg
that made an influence on the market price
that Mr. Caldwell doesn't know about, I ap
sure Mr. Taylor is going to present them byt
it is clear that the increased value of sale
does have a direct effect on the degree of
price deterioration. Therefore, Mr.
Caldwell's testimony is probitive and rele-
vant., If it is incomplete, I am sure Mr,
Taylor can complete it for us. I don't
think it is but it is perfectly clear that
Mr. Taylor is not right when he says that
this evidence is irrelevant. This is
clearly one of the relevant factors and
perhaps in this instance, if we can satisfy
the Court, the only one.

MR. TAYLOR: Now, whether or not it's
an economic

[Tr. 375]

factor is a matter that neither Mr. Caldwell
nor Mr. Rooker is competent to testify
about. There's no evidence on that subject |
in this record. Now, Mr.Rooker and I can arg
the economics with the Court but on this i
record there is no evidence that that even |
is a factor under the circumstances in the
market at that time and again it's completely
speculative they're indulging in presumptions
without any foundation whatsoever; there's
no competent evidence against which to
measure or to weigh it and we don'‘t even
reach the threshold level where this can be
dignified by considering it evidence at all.
It imposes no burden on the Defendants; the
Plaintiff, at this point of the proceeding:
has the burden of proving what the market was |
and if we manipulated it or if we did some- |
thing wrong to show what it was. Now, iftm‘
!
I

Court please, I don't think there is one bit
of evidence on this record that demonstrates
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any economic fact which would make this kind
Ofpresumption relevant at all and the pre-
sumption certainly can't be proven even by
wr. Rooker's statement that it is a clear
cconomic fact or through Mr. Caldwell and

ge will submit it.

THE COURT: It seems to me, Gentlemen, .
that this Court and other Courts, as well,
will eventually be required to determine
whether or not the management of the Defend-
ant Georgia-Pacific has invaded a market
area with a product from a plant other than
sigurd and I refer to the Acme and Lovell
plants. I doubt very much that the Court
is going to reach and take a look at Arkon
[sic], Ohio, and determine what happened in
Akron had a direct sifnificant [sic] effect
on Sigurd.

[Tr. 376]

MR. ROOKER: Your Honor, we are not in-
terested in having the Court do just what
Your Honor said you did not think you would
do, We don't want the Court to look at
what happened in Akron, Ohio, at a given
time. What we do want the Court to do is
to have the information before it so that
the Court can compare what happened in the
Sigurd Market with what happened in the
entire balance of the United States, not
Just Akron, not just Wilmington, but the
éntire United States as compared to what
happened in the Sigurd market. All we want
to do is put this information before the
Court so the Court can have the information
before it and be in a position to make a
tomplete judgment in the matter. There is
10 jury here to raise any prejudice but if
the information is, as Mr. Taylor has
Characterized it, then I think the Court
"1l disregard it. Then if it seems appro-
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priate to the Court to consider it, he may,

THE COURT: My particular point is thig,
Keith, we are all aware of this particular
situation and there are areas in the Uniteg
States where suddenly, for example, some-
thing might happen to its principal industry,
For, example, I am thinking in the Northwest
where at the present time they are encounter-
ing difficulty there in particularly the
building and airplane activities. I presune
part of that country is somewhat depressed
by the decline in these businesses. We
don't know, whether the railroads are going
to operate and what effect this is going to
have upon some particular area, and I am
concerned about this particular type of
evidence as it applies to some particular
area. And we are confronted

[Tr. 377]

here with the problem of determining whether
or not there was or has been an effort on the
part of Georgia-Pacific to a measure, invade
this particular area. Counsel, in the be-
ginning said the contract said all of your
needs. They have receded, somewhat from
that position and, I think, understandably,
and later on said all we want is this market
area, the market we have served and was
serving at the time of this merger and we
think we are entitled to be protected in
that market area as against, for example,
some other area acquiring it, and I refer
to Acme and Lovell, invading it and supply-
ing a greater part of its needs. That's
been my feeling from the very beginning and
for that reason I am having some difficulty
relating it to Akron, Ohio, or some other
plant. I feel that the general economic
situation of a particular area can in a
measure effect the total quantity of a
given product sold in a particular area.
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rhose are the things that are bothering me
in this reference here.

MR. ROOKER: I think, first of all, I
night have explained something that might
nave been inaccurate or misleading toc the
court. First of all I would like to make it
clear to the Court that on the basis for
recovery we intend to rely chiefly upon,
which Mr. Caldwell will explain, we are going
to rely on the plant capacity of this Sigurd
plant.

THE COURT: I will go along with that.

MR. ROOKER: Secondly, it's clear I
think the Court will agree on the fact that
Acme and Lovell have, in fact invaded the
Sigurd Market., I don't think there is any

[Tr. 378]

question about that, it isn't denied by the
Defendant; they admit that statement. Now,
what we have to do here, Your Honor, is to
find a basis for measuring, for measuring the
effect of that invasion of the Sigurd Market
by Acme and Lovell, on the results of opera-
tions using the Sigurd Plant capacity and
that's what this information is absolutely
necessary for.

THE COURT: Well, of course, I--I think
l indicated before when you gentlemen were
Urging the language of the contract which
provides that all of its needs. Well, back
In 1946 the Judge and others, of course, . con-
fracted with some people who wanted to
‘Perate and manufacture this raw product
Into some usable product and they said al-
flght build a plant and I think I indicated
Pfeviously, instead of all its needs, I
‘nk the most you could ask for is the
total amount of board or products that they
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could manufacture from the Sigurd Plant, 3t
its capacity rather than attempting to des-
cribe a particular market area. That's my
feeling now.

MR. ROOKER: Your Honor, if you will.
recall, Mr. Foster testified when I was
examining him and Mr. Caldwell has .reinforec-
ed that testimony that it is guite impossib)
to determine the actual price which Georgia-
Pacific sells this board and lath to outside
customers. So what we have to do in order
to make a determination of the price for
which Georgia-Pacific is accountable is to
use averages in this market area and that
is the purpose for which Mr. Caldwell pre-
pared his study which he was explaining. No
in determining what average price should be
used, we have to take into consideration

[Tr. 379]

the effect of the invasion of the Sigurd
Plant market by Acme and Lovell and the
information on Exhibit 143 is a base refer-
ence for Mr. Caldwell's exhaustive studies
making that determination to which he will
testify. This information represents base
reference statistics for Mr, Caldwell's
testimony in that connection.

THE COURT: Well, I am going to admit
the testimony but I will consider it as to
whether or not--

* % % %

[Tr. 382]

* % % %

Q. Your Honor, do I understand that Exhibit
143 has been received subject to--
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7E COURT: 143 has been received.

0. Now, Mr. Caldwell, based upon your exami-
nation of the documents and the effort
which you have expended in your engage-
ment as you have described it, do you
have an opinion as to whether or not it
is necessary to examine and take into
account the statistical information con-
tained on Exhibit 143 for the purpose
of computing the amountings [sic] owing
to the Plaintiffs under the lease?

MR. TAYLOR: I am going to object if the
court please,

MR. ROOKER: I just asked him if he had
an opinion.,

THE COURT: That's all,

MR, TAYLOR: Alright, I will withdraw it
until he answers.,

A, Yes, sir.

MR. TAYLOR: Now, imay I object? Now, if
the Court please, he's calling for an
opinion that only an economist can answer

or the Court in this proceeding. He has not
been

[Tr. 383]

qualified as an expert in the field of mar-
@th@, in the field of economics, in the
fmld of manufacture, practicing marketing,
distribution of gypsum products. He is an
accountant, Now there's no foundation laid
o0 this record for the statement of that kind

°f an opinion and we object to it on that
ground.
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THE COURT: This Court may,or may not,
give any weight to this particular opiniop
but I am going to permit him it but I am
going to reinstate the same thing regarding
its weight as I have previously said regarg-
ing these other matters.

x kx % %

[Tr. 384]

* % * %

Q. Would you state your opinion, please
Mr. Caldwell?

A, My opinion is that the prices at Acme,
Lovell, and Sigurd declined substantially
more in each of the years from 1967 throx
1970 than the average for all the other
plants in the United States and that the
production going into those markets
increased substantially more at the same
time and based upon the financial infor-
mation that the price decline would at
least, in part, or all be attributed to
the increased production going into the
market place. There may be other
factors but this would certainly be a
dominant factor in creating that situa-
tion.

i

Q. No, Mr. Caldwell--

MR. TAYLOR: If the Court please, to.mmﬁ
my jumping up, may we have continuing objec-
tions--

THE COURT: Yes, Counsel may have an
objection to

([Tr. 385]

this particular type of proof as has now beet

elicited from this witness.
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M:. Caldwell, would you please identify
for the Court, the Court has a copy be-
fore him of Exhibit 143, the informa-
tion summarized on this exhibit that
you seem significant in connection with
the opinion you have just stated?

For each of the plants listed for the
years 1967 through 1970, we have first
set forth the SM units of board and
lath socld. For example, at Acme the
number of units went from 214,750 to
330,534. The Akron plant increased
from 74,000 to 97,000; Blue Rapids
plant decreased from 67,975 to 64,929;
Fort Dodge plant decreased from 212,248
to 187,920; the Grand Rapids Plant
increased from 111,372 to 112,762; the
Brunswick plant increase from 271,308
to 282,758; the Wilmington Plant
decreased from 178,686 to 146,911,

The Sigurd Plant operated for one month
in 1967.

The Lovell?

Lovell Plant operated for the one month
in 1967 and it had 2,210 SM units and
increased up to 69,284 in 1970. The
Sigurd Plant declined from 140,532 to
118,122. Looking at the net sales of
board and lath for SM it may be noted
that there was only one plant higher in
1967 than Sigurd that being the Fort
Dodge plant which had an SM unit price
of $36.04 while Sigurd was at $35.98,.
Without going through all the other
plants, they were a lesser figure. In
1968 it may be noted that Sigurd declined
to $26.00; there was one lower which was
Acme at $25.97, three cents lower. In
1969 the Sigurd
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[Tr.

386]

Plant had decreased to $23.83, that bejy
lower than any plant except Acme. 1In
1970 had declined to $21.92, that being
lower than any plant except Acme. They
we have set forth the SM units of boarg
and lath for each year from 1967 throug
1970 and it may be noted that Sigurd is
about the same level as far as the direct
costs of board and lath. 1In 1967 being
at $19.94, in 1970 at $19.98. The cost
of goods sold, of course, is only import-
ant in relation to computing the gross
profit factor. Now it may be noted that
in 1967 that there was only one plant,
Fort Dodge, that had a higher gross pro-
fit factor than Sigurd, Sigurd being at
$16,04, Fort Dodge being at $17.64. The
decline of the Sigurd Plant has been suw-
stantially more precipitous than any of
the other plants declining from $16.04
down to $1.94. What we have done in
this connection is prepared a study
using 1967 as a base for the plants
other than Acme, Lovell, and Sigurd and
adjusting this plant transfer price for
the distribution division commission
which appeared on the plant P&L state-
ments., In arriving at this unit adjust-
ment we got the percentage relationship
between the total distribution division
commissions as appearing on plant P&L
statements as a percentage of total net
sale, While--

Excuse me, Mr. Caldwell, so we understan
that clearly, do I understand that in
1967 Georgia-pPacific was not using that
transfer price factor in the same fashiO
as it is today?
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A, That is correct,

0. Would you explain that to the Court,
please?

(1r. 387]

n, In 1967, at least for a portion of the
year, they were reporting on the plant
P&l statement a distribution division
commission which testimony indicates was
set at 9.8% of the sales to the distribu-
tion division. Subseqguent to 1967 the
invoices were reported net at plant level
of this distribution commission and it no
longer appeared. The only reason for our
adjustment here is to, within the limits
of our ability based upon the information
at hand, to get a comparable price in
1967 in getting the percentage changed
in the subsequent years. All plants
have been treated on a consistent basis
in this connection.

Q. Mr, Caldwell, I hand you and it has been
marked for identification as Plaintiffs'
Exhibit No. 141 and ask if that is the
study you have just been describing.

A, Yes, sir.
Q. We offer Exhibit 141 to the Court.

) THE COURT: Have you seen the Exhibit
412

~ MR, TAYLOR: No, if the Court please. We
object on the same grounds that we obje cted
0 the prior one and in addition we note it
Obuously contains a number of other assump-
Yions where the witness hasn't even discussed
ot talked about including an arbitrary dele-
ton of many sales that would have to be
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included even on their key. We are objectj,
on those grounds. :

Q. Have you deleted any sales?

A. ©No sir, this 1s the board and lath sale
for each of the plants which is by far¢
predominant product handled. ‘

[Tr. 388]

Q. Where are these figures taken from?

A. Right from the plant Profit and Loss
Statements for each specific plant.

Q. Included in Exhibit No. 13?
A. Yes, sir,
MR. ROOKER: We renew our offer--

MR. TAYLOR: One question, please, may
I ask one question?

THE COURT: Go ahead.

MR. TAYLOR: Mr. Caldwell, have the sale
to outside firms like John-Mansville been
included on this computation, this Exhibit--
what's the number?

MR. ROOKER: 141
A. They have not been excluded: 1if thex

appear on the face of the plant profit

and loss statement.

_ MR. TAYLOR: If they are not on that
page, they have been excluded.

A. That 1is correct.
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Tk odRT:  Normally they would be found
on the protit ard loss statement, would they
not?

A, Yes, 31T,

THE dRT: 1 aw golng to receive Exhibit
141 in ¢vidence. You may have your objection
to it, ot course, and the Court is going to

treat it a3 I 1ndicated my feeling were pre-
viously, in the same vein,

9. Mr. Caldwell, wculd you again explain to
the Court, I don't think that you have
completed your explanation

[Tr. 389]

of the purpose for this study and the
method used for making the study?

L. We started with the 1967 unit price for
SM of board and lath.

THE COURT: I am looking at Exhibit 141,1is
that correct?

B. Correct, Your Honor.

THE COURT: Alright, go ahead.

0. Is what you have just described the series
of entries contained on the first line,
containing dollar entries, Mr. Caldwell?

B. Yes, sir,

J. Perhaps you can identify some of those
numbers so that we are certain we are

follqung?

Akron $33.66; Blue Rapids $34.50; Fort
Dodye $36,04; Grand Rapids $34.62;
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Brunswick $32.04; Wilmington $34,11; ang
course Sigurd does not appear on here byt
was at $35.98. We have made an adjustp.
for the distribution division commissig
explained to make the figure as near con-
parable to the 1968 figure as possible
based upon the information available, y
have then set forth the unit prices for
1968, 1969 and 1970. All of these figys
of course, appear in the statistical sy.
mary which is the preceding exhibit,

Q. Is it Exhibit 141?

A. Yes, sir. Then we have shown the decres
of 1968 from 1967, First, the amount an
then the percentage. For example, the
amount of decline at Akron per SM units;

[ Tr. 390]

board and lath between 1967 and 1968 was
774. 1 won't bother to go through each
of the other plant unit changes.

MR. TAYLOR: Now may I interject at the
point, if the Court please, I note there tha
the witness is now talking about a conversio
of a 1968-1969-'70 figures. Not only is he
taking them for the whole United States but
now he is relating them back to 1967 to pro-
ject his numbers and calculations. Now, the
Court will recall the evidence on this recor
that the Sigurd plant produced more board an
operated at a greater rate of capacity in th
five years its had this plant than did its
predecessor before. Now when the Plaintiffs
first stated their theory here, now Georgid
pPacific when you came along you saw a prodi¢
tion level in the market area and you were
obligated to maintain it. On the evidence &
this record, they have done that. Now in thét
period when Georgia-Pacific has had this
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ptant, tire highest period was 1967. As a
matter of fact on this record, that's the
nighest production that that plant has ever
nad in 1ts history. Now this witness,
through a series of inferences and on a
subject on which he is not competent to
state, 1s pyramiding all of the 1968, 1969,
and 1970 levels to a 1967 level, Now, I
don't know how evidence can be more incom-
petent than that; we renew our objection
and move again to strike the exhibit.

MR. ROOKER: Your Honor, Mr. Taylor's
vehemenance [slc] and outrage and anger and
whatever else he has is wholly irrelevant,
sigurd doesn't even appear on the exhibit.
In fact, if Sigurd had its highest sales in
1967, it's completely

[Tr. 391]
irrelevant to this document.

MR. TAYLOR: Then the document's irrele-
vant to Sigurd.

THE COURT: Of course, Exhibit 141 has
been admitted into evidence and then to,
gentlemen, it's evidence that may, or may
not, have any weight.

Q. Mr. caldwell, would you proceed with
your explanation of 143?

A, vYes, sir.
THE COURT: 1437
Q. Your Honor, I am sorry, 1l41.
A. The decrease of 1968 related to 1967

as shown in both the unit dollar amounts
and 1n percent, For example, at Akron
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774 decline in SM board and lath unit ap
that represents a 2.4% reduction. Thep,
have shown the same information for emﬂ"
of the plants and come up for an averag
of $1.42 per SM reduction and a 4.4% red.
tion. This compares to Sigurd at $5,37
unit price deduction and a 17.1% percent:
reduction. 1In 1969 we have shown the sy
statistical date, [sic] the average unit
reduction in 1969 from 1967 $2.85, an
average for the plants as shown 8.9%,
This compares with Sigurd a unit reduc-
tion of $7.54 and a percentage reduction
of 24%. In 1970 we again have shown the
same unit price and percentage reduction,
The unit price reduction being an averag:
of $5.59 and a percentage reduction of
17.4%. This compares with a unit reduc-
tion on Sigurd of $9.45 and a percentage
reduction at Sigurd of 30.1%.

|
|
)
I

(Tr. 392]

* k Kk *

Q0. Mr. caldwell, I believe that at the noon
recess we had just completed our discus-
sion on Exhibit 151, ([sic] the cCcomputa-
tion of declines of sales prices; is
that right?

A. Yes, sir.

0. Now, I show you what has been marked for
identification as Exhibit 151 and ask if
you prepared that document or if it was
prepared under your supervision?

A. Yese.

0. And would you please explain to the court

what that is?

A. Yes.
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MR. TAYILOR: May I see 1t? What is it?
MR. ROOKER: Yes,
MR. TAYLOR: Thank you.

a. This 1s the same information, measuring
the percentage of price decline and SM
units of board and lathe price decline for
the years 1968 through 1970 as measured
against 1967 for the Acme, Lovell and
Sigurd plant. During my testimony in
regard to the prior exhibit I made refer-
ence to the statistics in regard to Sigurd
as related to the other plants average.

i 0. And after the noon recess was taken did
Mr, Latimer

(Tr., 393]
ask you for a copy of that document?
A. Yes, sir,

MR. ROOKER: We offer Exhibit No., 151,
Your Honor °

MR. TAYLOR: Same objection.
THE COURT: You object?

MR. TAYLOR: The objections are the same.
In addition, if the court please, the witness
has indicated that he has taken into con-
sideration practices of the party and accord-
Ing to the first exhibit, I think 138, he has
the production practices of the parties for
1957 through 1964 and at no time did they
tven approach this limit he has computed to
n this exhibit, the maximum of 1967. 1It's
the most speculative conclusatory thing and
lt's objectionable.
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THE COURT: The court is going to admit s
exhibit, as I say, for such probative valye
it may have. "

(Whereupon, Plaintiffs:
Exhibit No. 151 was duly
received in evidence,)

Q. Mr. caldwell, would you tell us please
the next step that you took in your
study in connection with the computation
of the rentals owing to the Plaintiff
under the terms of the lease?

A. Yes, sir. We have gone to the settlement
computations between the parties for the
years 1962, 1963 and 1964. We have com-
puted the average of the net sales for
those years as used in the lease rental
computation. The average sales for those
three years totals $4,821,317.

MR. TAYLOR: May I inguire as to what the
witness is really reading from, whether it is
in evidence or
[Tr. 394]
something he is proposing to offer?

Q. Mr. caldwell, to solve that problem, I
show you what is marked Exhibit 140 and

ask you if that was prepared by you oI

under your supervision?

A, Yes, sir.

Q. 1Is that the study to which you have
reference in your testimony?

A. Yes, sir.
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MR, ROOKER: This document is entitled com-
mmation of average 7% lease rental per SM for
years 1962, 1963 and 1964. We offer Exhibit
140, 1f the court please.

MR, TAYLOR: Mr. Rooker, I assume that
this contains information from the various
exhibits containing information for all
plants; 1s that correct?

MR. ROOKER: WNo, sir, it is not.

MR. TAYLOR: It is not?

0. Am I wrong about that, Mr. cCaldwell?
A. The percentage of price decline, average.

Q. Yes.

A. For all plants has been used in this
schedule.

MR. TAYLOR: And it is a necessary part
of this computation; is it not?

A. Yes, sir.

Q. And that is taken from Exhibit No. 141,
is it not?

A. Correct.

MR, TAYLOR: I would object on the same
ground, Your Honor.

THE COURT: It will be admitted on the
same reasons and on the same grounds as
heretofore stated.

(Whereupon, Plaintiffs'
Exhibit
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[Tr.

395]

No. 140 was duly
received in evidence,)

Will you please explain to the court, Mr,
Caldwell, the purpose and nature of the
study set forth in Exhibit No. 1407

The purpose of the study is to arrive at
the lease rentals owing under the ternms
of the lease to American Gypsum, compute
by using the averages for the years 19%;
through 1964, expressed in terms of cent
per SM units of board and lathe which
were received during those years from
the lessee under the lease, We have
then used the percentage price decline
which constitutes the averages of all
plants of Georgia-Pacific other than the
Acme, Lovell and Sigurd plant.

Mr. Caldwell, let's address ourselves
first to the first part of the exhibit s
we can be sure we understand that. That
is the one that's captioned at the left,
1962, 1963 and 19647

Yes.,

Limiting ourselves to that part of the
exhibit, from where did that information
come?

That came from the settlement statement
which is provided American Gypsum Trust
by the lessees for those years.

Now, can you explain to the court pleast
the various entries and the computation
reflected therein in that part of the
document?
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y, yYes, as 1 previously stated the first
column represents a computation of the
average sales for those years as used
in the lease rental computation.

g. Do I understand then by that, Mr. caldwell,
correctly

(Tr. 396]

that during the years 1962, 1963 and
1964 American Gypsum Trust received an
average of 90.25 for each SM of board
and lathe manufactured at the Sigurd
plant?

A. Yes, that is the conclusion of the fore
part of the schedule.,

Q. Fine. Then would you please explain the
balance of the exhibit to the court?

A. We have then indicated for 1968, 1969,
and 1970 the percentage decline in each
year of the average in the plants other
than Acme, Lovell and Sigurd as was
previously discussed in the prior exhibit.
We have then indicated again the average
sales price for the years '62 through '64.
That appears as the next line item for
each of the years '68, '69 and '70, The
next line item is a restatement of the
average net profit for those years.

Q. Is that beginning with the figure
$1,712,645?

A. Yes, sir. Then we have computed the
decrease in profit attributable to
decrease in selling price, which merely
means the line item A has been multi-
plied by line item B to arrive at the
decline in selling price. Those amounts

-327-



are $212,138.00 for 1968, $429,097,0:,
1969 and $838,909 for 1970,

Q. Now, to make sure I understand this ¢
rectly and the court does, Mr. Caldwe)
as I understand it, you have takenim&
account then in making this computatig
the impact of the decline in price of
wallboard; is that right?

A. That is correct.

Q. Okeh. Would you proceed with your
explanation?

A. The next line is entitled adjustedNa
Profit which

[Tr. 397]

is merely the subtraction of the decrss
in profits due to decrease in selling

price from the average of the net profi
for the three years used as a base. ¥
have then computed the 7% lease rental
and then we have expressed that lease

rental as a dollar amount related to tk
average number of units of board and

lathe, which represents the average of
the years 1962, 1964 and being 124,15

SM's, E

Q. Now, excuse me, Mr., Caldwell.

A. The results of that computation is tha
from the 925¢ representing the average
received by American Gypsum Trust for
1962 through 1964, as percentage leasé
rental, would then decline to ,7907 it
1968, related to the percentage decre
in selling price and would decline to
.6763 in 1969 and to .4604 in 1970.
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THE COURT: 1Is that .46 or .l146?

L, Your Honor, that's .4604, the deciminal
point is a little wild.

g. Mr. Caldwell, could you please explain to
the court the reason for using 1962 thmw ugh
1964 as a base period for the computation
of the lease rental owing under the lease?

MR. TAYLOR: Before you answer, Mr. Cald-
well, I assume that following the recess the
objection to this testimony continues?

THE COURT: Oh, yes, it will continue.

A. In my opinion, it's the most reliable data
in computing the lease rentals by virtue
of the fact that it is absolutely impossible
to reconstruct the net income of the Sigurd
plant as an independent economic unit,

Q. Now, Mr. Caldwell, based upon all of the
studies which

(Tr. 398]

you have made as you have discussed them
now with the court and your examination of
all of the books and records of Georgia-
Pacific Corporation that you have iden-
tified, do you have an opinion as to the
amount of lease rentals owing by Georgia-
Pacific Corporation to American Gypsum
Trust for the year 1965 through 1970,
inclusive, under the terms of the lease
as you have described your use of those
terms in your studies?

A, Yes,

THE COURT: That would be limited then to
the 7% of net profit?
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MR. ROOKER: That is correct, Your Hop,

THE COURT: That is the purpose of this
computation, was it not?

A. Yes, sir.
Q. Do you have such an opinion, Mr. Caldwel
A. Yes, sir.

Q. ©Now, in addition to that as an added
factor in your opinion, have you added
any tonnage royalty?

A. Yes, sir.

Q. And would you please explain to the cowr
the reason for that?

A, The tonnage royalty has been added
attributable to bringing the plant to
the 1967 level of operation and would
apply to the approximate tonnage that
would pertain to the increased produc-
tion.

Q. Would you state your opinion please?

MR. TAYIOR: I am going to object to the
opinion it contains and culminates all of tk
objecticns we have been talking to, of
course, and we think it's an improper

[Tr. 399]

opinion on these myriads of 1invalid assump-
tions that have been made and we object to
the opinion on that premise.

THE COURT: May I ask on Exhibit 140,
that computation covers 1962, 1963 and 1964
I had difficulty following in the last thr¢
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columns of 167, 168 and 169 or '68, '69 and
70, They aren't marked on here. They are

79 lease. This is what I refer to, these items
heree.

4. Your Honor, the first series of computations
are related to conmputing the averages for
1962, 1963 and 1964, these being the actual
sales that were used in the computation of
the lease rentals actually settled between
the parties.

THE COURT: During that period of time?

A. Yes, sir., The second column represents
the net profit before the 7% lease rental
again as reflected in the computation of
the lease rentals which was settled between
the parties. The last column, let see,
excuse me, the next column represents the
actual amount of the 7% lease rental which
was paid for those years and the last
column is the number of SM units of board
and lathe, the final figure in those
columns represents the average of the
three years. Then in coming down to
1968, 1969 and 1970, the first line repre-
sents the percentage decrease in selling
price related to those plants other than
Lovell, Sigurd and Acme. Then the next
line represents the average sales price,
The next one, the average net profit. The
next line represents a computation apply-
ing the 4.4% against the next profit to
determine the effect on net profit. The
percentage decrease in net profit, of
course, was very much more substantial
than a decrease in selling price, and the
hext line is the adjusted

Tr. 400)

net profit which is a simple subtraction.
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Then we have--then computed the lease
rental on those adjusted profit figureg -
and divided those lease rentals by the '
average of the SM units of board angd
lathe to determine what the decrease yy;
be in a unit of SM board and lathe cop.
pared to the average for the years 'g)
through 1964.

THE COURT: I get 1it.

I think, your Honor, I asked Mr. Caldwel
to state his opinion as to the total |
amount of lease rental plus tonnage !
royalty owing to American Gypsum Trust '
by Georgia-Pacific Corporation under the
terms of the lease based upon his
studies as he has identified it.

THE COURT: For what years?

MR. ROOKER: For the years 1965 through

1970.

A.

The amount is $410,032.00.

|
MR. TAYLOR: I assume the court overrule,

my objection?

THE COURT: Oh, vyes,

I show you, Mr. Caldwell, what has beed

marked for identification as Exhibit !
139 and ask if that is a summary of you
studies as you have described them?

Yes, sir.
|
i

THE COURT: Do ycu have a copy of this?
MR. ROOKER: Yes, he does, Your HonorI.

THE COURT: Exhibit 139.
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0.

2 document entitled Computation of 7%
lease rental for years 1964-1970 based
on Computation Preceding three years
as Related to SM output of board and
lathe. We offer Exhibit 139.

MR. TAYLOR: We object to it for the same

reasons.

(Tr. 401]

THE COURT: It will be received for such

probative value as it may have.

0.

Now, would you please explain the nature
of this summary, Mr. Caldwell?

Yes, sir., The first line item are the
net sales of board and lathe by the
Sigurd plant actually sold for the years
1965 through 1970 expressed in SM units,
The second line item entitled Average 7%
lease rental for SM board and lathe units,
1962, 1964, adjusted for price decline

in 1968, 1969 and 1970 and refers to a
schedule which is the previous exhibit
which we just discussed.

That's Exhibit 1407?

Yes, sir. Reading across. The lease
rental for SM unit for 1965, 1966 and
1967 is the average for the years 1962
through 1964. The subsequent line

items the .7907, the .6763 and the

.4604 represents those same unit prices
adjusted for the price declines. Then
the third line item entitled 7% lease
rentals is merely a multiplication of the
SM unit price times the number of SM
units, The next line item is a reduc-
tion against those lease rentals for the
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amounts paid by Georgia-Pacific in Prig
settlement computations and, of course, -
next line item is merely the subtractmﬁ
for the balance. The next line item ar
or indicates the additional SM units tg
bring the level of production in 1968,
1969 and 1970 to the 1967 level of
$140,532 which is something--

Q. Dollars or SM's?

A. Excuse me, units, which 1is something
slightly less than what has been indi-
cated to be plant capacity of 144,000
units. Those additional SM units have
been multiplied by

[Tr. 402]

the same unit prices as appears above fo
the years 1968, 1969 and 1970. And, of
course, the next line is merely the
result of that computation. The next
line indicates the approximate tonnage
royalty that would relate to the increas
ed producticn and, of course, the final
line represents the total sum of the
amounts above, as related to the lease
rentals,

Q. Thank you. Mr. Caldwell, I show you
what has been marked for identification
as 142 and ask if that was prepared by
you or under your supervision?

A. Yes,

Q. What does that document represent please

A. That 1s a computation arriving at the p¢
centage of the distribution division cOF

mission to total net sales in each of
the plants.
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g. For the year 19672
A. Yyes, Sir.

0. And is that simply background statistical
data utilized in connection with the
studies you have identified?

A. Yes, Sir.

MR. ROOKER: I offer Exhibit 142, Your
Honor .

MR. TAYLOR: The same objection, your Honor
are applicable to this exhibit also.

THE COURT: I am going to admit the
exhibit as heretofore stated, of course, the
probative value it possesses.

MR. ROOKER: Okeh,

(Whereupon, Plaintiffs'
Exhibit No. 142 was duly
received in evidence,)

0. Mr. Caldwell, prior to the receipt of the
additional documents which were delivered
to us and to you yesterday,

[Tr. 403]

have you made computations similar to
those which you have testified to which
have been received in evidence to deter-
mine the amount of lease rental owing to
American Gypsum Trust under the terms of
the lease?

% Yes, sir.
U Would you please explain to the court the

difference between the comp utations for-
merly made and the computations which
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have now been received in evidence?

A. The only difference is the difference j,
the unit price resulting from using the
average price decline in plants other
than Lovell, Sigurd and Acme.

Q. So as I understand it, the former s tudy
that you did was based upon the actual
price decline that was experienced in
the Sigurd market; is that right?

A, The price decline in the prior computa-
tion was predicated upon the unit
prices of board and lathe at the Sigurd
plant for the years 1967 through 1970
which were adjusted by a unit price ino
ment to estimate the adjusted sales pric
to the customer and then the computation
was made in exactly the same manner as
appears in the revised exhibit.

Q. I show you what has been marked for
identification as Exhibit 144 and ask
if that was prepared by you under your
supervision?

A. Yes.

Q. And does that represent the prior compu
tation that you have been speaking of?

A. Yes.
MR. MCCARTHY: What is the title of tha
MR. ROOKER: The document is entitled (o
putation of 7% lease rental for years]36&

1970, based on Computation

[Tr. 404]

of the preceding three years as relates t0
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¢y outlet of board and lathe,

9. Mr. caldwell, do you have an opinion as
to whether or not--let me restate that: Do
you have an opinion as to whether Exhibit
No. 144 represents as reliable and accur-
ate a computation of the lease rental
owing to the Plaintiff in this case as
the former documents which are summarized
as Exhibit 1397

A. My opinion is that the former documents
are more competent,

0. Now, do the documents marked Exhibit 144
have any value in authenticating or veri-
fying the other documents which have been
received?

A. No, sir.

Q. Do they provide, Mr. Caldwell, an alter-
native method of computation albeit
less reliable in your opinion?

A, Yes, sir,

MR. ROOKER: We offer Exhibit 144, Your
Honor.

THE COURT: Do you have a copy of it?

MR. TAYLOR: Yes, we do, if the court
please and we have our similar objections to
this document that it includes numerous
assumptions of a similar nature involving
hecessarily determinations of economic
factors. For example, as I understand this
document, it projects out to a sales price
n areas where sales could not be made. As
l'uinderstand the document, it computes, if
it 1s the same one I have, it alternatively
COmputes production at Sigurd either at the
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maximum year or in some cases substantilly
[sic] 1n excess of production. We object t,
this exhibit.

[Tr. 405]

* % * %

THE WITNESS: Your Honor, the Exhibit 1
has been prepared in exactly the same manne
as the prior exhibit except the price decliy
has been measured by Sigurd's own price
decline rather than the average for plant
other than Sigurd, Lovell and Acme. Other
than that it is the identical computation
and the maximum units do not exceed the 19%’
production as in fact they are based upon th
1967 production as is indicated. We indicat
the line item additional for years 1968,
1969 and 1970 to bring unit sales to 1967
level.

THE COURT: There has been frequent refer
ence to the year 1967 and the court recalls,
of course, the apparent amount of business
transacted by the Sigurd plant at that parti-
cular time. The thing I am trying to follow
is this: Is it your position that the Defen
dant corporation should have maintained the
same level in '65, and '66, '68 and '69 and
'70 as it maintained in '67?

THE WITNESS: Yes, sir, and that's part
cularly in view of the fact that, of course
the Lovell plant was acquired in 1968 and
the volume of the Lovell plant when added t
the actual production of the Sigurd plant 1
each of those years would have exceeded' ‘
actually the 1967 level, so there certainly
wasn't a question to whether or not the
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(Tr. 406]
units would have been sold.

THE COURT: Now, let me interrupt you at
that point: is it your position then that the
plant at Sigurd has the capacity to provide
the Defendant corporation with the board and
lathe that the two companies combined pro-
vided?

THE WITNESS: No, Your Honor., This
particular schedule merely contemplates
operating at 1967 levels which is something
less actually than capacity and by virtue
of the requirement provisions in the lease
that as far as computing the amount of lease
rental that at least the 1967 level of pro-
duction and sales should have been achieved,

MR. TAYLOR: ©Now, again, if the Court
please, I submit that this witness does not
have the background and the foundation to
make these various opinion and judgment
assumptions which is the whole premise of
those statements for I think--

THE COURT: Of course, that's their
case, whether or not you can disprove it is
3 matter of defense, My point is this, if
this court knew what was intended by the
parties, the contractual parties back in
1946, continuing through the contract
period of fifty years, what was the--in
this case here--what is the duty of Georgia-
Pacific toward the Trust as defined in the
tontract? That's the thing that's been
bqﬂmring this court from the very begin-
ling., Are they obliged. They said the
tontract provides, of course, that all
Y0ur needs shall be supplied, all your
heeds, and as I indicated they said, "This
Market area." Now, the thing I would like
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to get 1n mind, what does the Plaintiff cq
that the Defendant ccrporation

[Tr. 407]
has failed to do what--
MR. ROCKER: May I say--~
THE COURT: Go ahead and tell me.

MR. ROCKER: No, go ahead, Your Honor a
I will speak to it if I may.

THE COURT: Are they cbliged to produce
to manufacture, call it what you please, a
specific number of SM units over a period o
years? Is that the measure of their dutyo
are there other factors, for example, that
some particulars may affect not only the du
but the capacity to do these things. That"
the problem the court is wrestling here witl
with all these exhibits. Consequently, can
we tie in this litigation here, can we tie,
for example, the duty of the Defendant corp
ration to any one particular year? 1Is it a
fixed circumscribed duty based upon the
language of that contract, or its needs as
modified by saying its market area.

MR, ROOKER: Your Honor, our position i
that the contract means what 1t says.

THE CCURT: Yes,

MR. ROOKER: And that we are entitledt
have them satisfy all of their requirements
from the lease.

THE COURT: Yes.
MR. ROOKER: From the leased claims, 2

that is our position, but we are not a§seﬂ
ing that bread a claim in this litigation
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today e
THE COURT: 1I'm aware of that.

MR. ROOKER: We have narrowed our claim to
this proposition that so long as the market
historically served by the Sigurd plant which
has been defined here, has adequate

(Tr. 408]

units in it to absorb the production of the
sigurd plant at its capacity or indeed for
even less than that, because we have taken
less than the capacity. We have taken a 1967
level of production as a proven level, as

long as the market has enough sales in it to
absorb that production, they are obligated to
satisfy at least that much of their require-
ments from the leased claims and to pay us a
royalty on the tonnage thus produced and to
pay us 7% of their net profit on the tonnage
thus produced, processed and sold and if they
elect to cut the production of the Sigurd
plant down from 142,000 SM to 110,000, as

they did, for example between '67 and '69 and
to satisfy the same market out of Acme and
Lovell in an amount exceeding that, then we
think they're obligated to us under the
requirements provision of the lease the
royalty that would have accrued had they
produced that at the Sigurd plant. So our
claim is very narrow and is limited not just
to plant capacity but indeed is limited to

a figure less than plant capacity based on
what they actually did produce in 1967. Now,
our position would be for the future in con-
fection with the declaratory judgment

dspect of this case that they are obligated
o either produce the Sigurd plant at that
level that is the 1967 level so long as this
hstorical Sigurd market has been defined has

=341~



sufficient sales in it to absorb that much g
if they don't do that to pay us the royaltig
that they have and that is our position,yw;
Honor. .

MR. TAYLOR: ©Now, if the Court Please, p
objection went not to what Mr. Caldwell was
saying, but the lack of foundations for hip
having said it. If we had market-

(Tr. 409]

ing experts and if we had economic experts g
if we had people who have been dealing in the
gypsum industry, who could tell us how many
plants had been built in the western part of
the United States in the last four years, wh!
could tell us the market impact, could tell |
us that the kinds of volume that they are
talking about could go into that market at a
profit to Sigurd, then it might be material,
but this witness hasn't got the background.
He doesn‘t even claim to have it. He's
admitted on direct examination that he doesn'
even know what those economic factors are,
He presumed that some of his figures would
be one of those factors.

!

Now, the objection that was made to these
exhibits and his conclusions on which they
are based and his assumption on which they
are based is that he is not qualified to ‘
state them, those factual assumptions and if
the Plaintiffs want to prosper on those
theories, it's our position that they've got
to find some legitimate evidence to estab-
lish those marketing factors that they are
just presuming and before then I don't think
lies with the Defendant to disprove anythind
because all we have are speculations of 2
fellow who hasn't been in the market place *
and doesn't even claim to know what the mark®
factors are and the whole premise of the
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exhibits which he has identified here and the
opinions stated are based not upon accounting
principles, it's based upon economic factors
at the market place of the gypsum industry
that he doesn't know anything about. Now,
getting to Mr. Rooker's statement, if the
court would look at the at the exhibit--I
think it is the one on the desk, my copy
doesn't have a number--I believe it's 138,

(Tr. 410}
THE COURT: 1Is it 135?

MR. ROOKER: I certainly don't want to
cut Mr. Taylor off, but I think he is arguing
his case. He has already argued it twice and
if we keep arguing it, we're going to be here
all month before we finish.

MR. TAYLOR: ©Now, Mr. Rooker has told us
and this witness has indicated how we have
reduced our production. Georgia-~Pacific
assume this lease by assignment in 1965, At
that time looking back, as shown by Exhibit
135, at the actual conduct of the parties in
the operating of that plant, at no year did
it even approximate the level that they are
now asserting it is their legal duty to serve,
Now, again, Mr. Caldwell has made myriads of
business judgments in the market place which
dre necessary to the opinions which he has
stated from which there is not one wit of
¢vidence in this record, and I'll submit it.

THE COURT: He's told you now that what
they expect under that contract. That in the
event, for example, you don't produce what he
has proposed, that they expect royalty at a
fixed amount, which I presume would approach
the Capacity of that plant.
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MR. ROOKER: But only, Your Honor, if
there is sufficient market to absorb and
that's the period Mr. Taylor is talking abg
for in that period prior to 1965 since the
Sigurd plant was serving the whole market
obviously the whole market was limited to th
number of units that the plant did produce,
but now in the subsequent period the market
has grown at yet a shrunk figure.

MR. TAYLOR: That assumes that Georgia-
Pacific and Bestwall were the only people
producing Gypsum Board.

[Tr. 411]

Now, if the court please, if we had alwrdi
of sheep and it was the only herd in the
United States, they'd be pretty valuable,
There have been numerous plants constructed
in this very area over the period that he's
been talking about, but he doesn't know any-
thing about what affects every figure that's
on that paper. Now, we assert that before
he can state those kinds of opinions, he
has got to know what he's talking about and
I'm not talking about the example. I am
talking about the basic business decision.
Mr. Rooker says the market will assume it.
That's qguestion of fact and they don't have
any evidence that the market will assume it.

THE COURT: Of course, they base their
claim, I assume on the fact that Lovell and
Acme have been supplying a tremendous
amount of board to that particular market
area, and that's the thing they are com-
plaining about. He said, "Georgia-Pacific/
you've taken Lovell and Acme and over Sup-
plied the market area to which we're entl-
tled."” I presume they would say that .
other than in 1967. They are not complallr
ing about '67, but I'm still--I want to
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sharpen these issues as best I can, because I
don't intend to read all the testimony and

look at every exhibit, 151, I think it is now,
petween now and the time I write the decision.

Now, as I said earlier in these proceed-
ings, the thing that I am looking ahead to is
a degree which will be rather definitive,
most definitive wherein this company, the
pefendant corporation will know exactly what
their obligation is under that contract and
the Trust in turn will know what they can
expect under that contract. That's the
thing that I am concerned about, gentlemen.
Hence,

[Tr. 412]

I want to know, I want them to sharpen this
issue. What are you kicking about? What

are you complaining about? Well, he said, now
we are complaining that they have taken the
two companies owned by themselves, which

they acquired at some particular time, or at
least since 1965, I presume, and they have
been supplying this market area from the
products of those two particular plants, Acme
and Lovell, and we think they are obliged
under that contract with us to supply this
market area with this product down here to

the extent as far as this plant down here

can produce. I don't believe this Trust can
say, "Here you've got to enlarge that plant.”
There has been no suggestion of that sort,
that they enlarge it so they can better

Serve that market to a greater extent serve
them in that fashion.

MR. ROOKER: If I may, Your Honor, I
%ould like to just focus what Your Honor is
Saying a little bit more, because there is
i additional point overlaying, which Your
fonor has accurately described as our theory
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and that 1is that the evidence clearly shows
not only from this witness, but also frop
Georgia-Pacific’'s own witnesses who were
called as adverse witnesses that when Georg;:.
Pacific acquired the Lovell plant and doup.
the capacity of its Acme plant and floodeg
the historical Sigurd market with products
from those two plants, the bottom fell outy
the market, as you will recall Mr. Hummel
described it, the bottom fell out of the
market for Sigurd and yet if we look at the
rest of the country, we find that that gdig
not happen, although there was a price
decline and it was a much lesser price de-
cline, It was more than 50% as much.
Hence 1it's our position that they are also
accountable to us for the

[Tr. 413]

results of the business decision they made
to flood the Sigurd market and drive the
price down to a point that brought Sigurd's
plant operation to a zero profit level there
by depriving the trust of any proceeds at
alil.

MR. TAYLOR: Now, our position, if the
court please, there is just no--of course
there 1is some evidence about production ‘
figures, the things that happened, but ther
no evidence on this record that the Plain-
tiffs have presented through Defendants'
witnesses or through their own of any kind
that there was any bad business decision
made of any kind by Georgia-Pacific. Those
are assumptions they are making. There 18
no evidence of that in this record. There
is no cause and effect shown of any kind.

THE COURT: I am not going to assume

there's been a conspiracy on the part of
. Georgia-Pacific, for example, to damage the
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frust or anything of that sort. I do think
-hat probably that's a matter of defense,

these things here. Of course, as I've indi-
cated here I am not an economist., I don't

wmow much about this, but at the same time I
do recognize, of course, and I think you do
too, an obligation created under that contract
and to what extent we can serve that market
area, to what extent are you obliged to serve
it with products from the Sigurd plant is a
patter of, oh, many facets, I presume. I

don't know, but as you indicated there may be
some marketing problems, a multitude of

things, which might be in some way affecting
them. What they are you can submit that when
you get to your evidence, and your proof in

. this cause. I don't know at this particular

. moment. The only thing I

[Tr. 414]

know is that they are complaining about--
they are suing simply because they said you
did not do what you were obliged to do under
the contract, what you are obliged to do,
you were obliged to serve this market area
with all its needs and what are its needs,
it's needs would be the capacity of the
plant, limited to that extent. They can't
expect you, for example, I don't believe
inder this contract they can require that
Georgia~Pacific or any other lessee or the
issignee of any lessee could supply that
market with more board than this plant down
fere can process, prepare.

MR, TAYLOR: They are asserting that
claim, but again I don't think there's any
®ldence and there's no evidence in this
‘tcord, I don't believe at this point, that
ﬁeDefendant in any way has made any bad
%siness decision that they haven't sold
“Yery pound of board from Sigurd that the
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market would take.

THE COURT: I'm not contending thereh%‘
been any bad business judgment in the mattey,
I don't know. All I know is, I'm told, fry
the evidence offered in this behalf that ;3
certain quantity of plaster board was suppli:
this particular market area by both Lovell g
by Acme. Now, what affect that had or why, ;
don't know, There may be a reason for it,
maybe a good reason, I don't know.

MR. TAYIOR: It is our position, if the
court please, that if that violated the leas
agreement created any impact on the lessors
or any kind, that it's their burden to provwe
it by competent evidence and our objections
of the exhibits of this witness is that it
doesn't comply as

[Tr. 415]
competent evidence.
THE COURT: They offer what I presume

they believed to be the best evidence and
there may be better evidence, I don't know,

MR. McCARTHY: We offered evidence on
the basis of what the actual operations of
these plants has been, which is the best
evidence we know.

MR. ROOKER: Your Honor, one thing Hwt'
I think the court should keep in mind, if th:
court please, is that if the argument now
made by Mr. Taylor, which is really their
argument of this entire case is correct, i
then what Georgia-Pacific can do is close |
the Sigurd plant, pay the Trust $12,000 2 |
year as a minimum payment, and forget any
operation at all. Now that can't be what
. the contract means. It can't be. If it |
I
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doesn't mean that, then it's our position that
.t has to be at least what we claim it means
and what this witness's exhibits show.

* % *x %

(Tr. 416]

* % * %

0. Mr., caldwell, in addition to the two
studies you have made, the evidence of
which has been received in evidence by
the court, have you made other studies
for the purpose of corroborating or
authenticating the computations made in
those studies?

A. Yes, sir,

0. I show you what has been marked for
identification as Exhibit 145 and ask
if that was prepared by you or under
your supervision?

A. Yes, sir,.

0. If I may hand the original to the court
please. Would you explain to the court,
Mr. caldwell, what Exhibit 145 repre-
sents?

A, For the years 1966 through 1970 we have

presented here in the foremat of the
lease settlement computations for the
years '57 through 1964 setting forth the
sales and the costs of sales and gross
profit per the plant profit and loss
statements and then have indicated
various adjustments which follow the
same type of adjustments as were

(Tr. 417]
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being made in the prior year's computat;.
coming up with a final column represent;,
the computations of the lease rentals i,
accordance with the practice utilizngl
computing the lease rentals prior to the
time that Georgia-Pacific acquired the
plants,

|
MR. ROOKER: Your Honor, we offer Exhipy!

145 into evidence,

THE COURT: Any objection to that?

MR. TAYLOR: Yes, we object to it on the
basis of the fact that it contains all kinds
of assumptions that there is no evidence in
this record.

THE COURT: It may be received for such
probative value as it has,
* k * %

[Tr. 418]

* k Kk *

MR. McCARTHY: Read the title of them,

Q. The title of this Exhibit is Computation
of Estimated Loss to American Gypsum
Trust as a result of Acme and Lovell
plants selling in markets previously
served by Sigurd plant for the years
ending December 31, as in-

[Tr. 419]
dicated?
A. Yes, sir.

Q. What is the purpose of this computatich
Mr. Caldwell?
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Q

A,

The purpose of the computation is to esti-
mate the amount of profit that the Sigurd
plant lost by virtue of the Acme and Lovell
selling into areas previously served by
sigurd. This particular exhibit does con-
template that the Sigurd plant capacity
would not have been increased to handle
the volumes referred to.

Now, do you have an opinion as to whether
this document combined with Exhibit 145
represents as reliable and accurate a
determination of the rental owing under
the terms of the lease as the former
exhibits teo which you have testified?

I do not. In this particular exhibit it
is necessary to first of all rely on the
premise that for example the expenditure
either at Acme or at Lovell would have
been made at the Sigurd plant to increase
the capacity to service this type of
volume and then, of course, you get into
projections of necessity because you are
trying to determine the profitability of
sales which in fact did not exist, of
necessity also it is necessary in some
way to determine what the costs were

and therefore predicated upon the fact
that it is necessary to make assumptions
of this kind in preparing the projections
in my opinion it, of course, 1is not as
reliable.

Now, does Exhibit Wo. 147 represent a
summary of Exhibits 145 and 1467?

Yes, sir.

\Tr. 420]

Q.

And do the limitations that you have
Just described upon the value of those
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three documents, Exhibits 145, 146 and ;
taken together apply to all three Oftm
exhibits in combination?

A. Yes, sir.

Q. Do you have an opinion as to whether tj |
results of the study reflected by those
exhibits 1n combination corroborate the
prior studies?

A. Well, yes, I feel that they do.

MR. ROOKER: We offer exhibits 146 and
147, Your HoOnor.

MR. TAYLOR: Again, we object, if the
court please. They are the most speculative
kind of estimates for we may as well pick an
kind of numbers off the calendar. They're
talking about production level to twice the
Sigurd capacity, it's a dream world and we
object to it as having no foundation whatso-
ever.,

MR. ROOKER: 1It's offered, Your Honor,
only for the purpose of corroborating the
other studies,

v

THE COURT: They will be received in evi-,
dence for what probative value they may have|

(Whereupon Plaintiffs
Exhibits 146 and 147 |
were duly received in
evidence.)

Q. Mr. Caldwell, I show you what has been |
marked for identification as Exhibit i
148, entitled Computation of Estimated |
Loss of Profit by Sigurd Plant due to
Producing at less than 1967 level, for
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A.

the years ended December 31, as indicated.
was that prepared by you or under your
supervision?

Yes, Sire.

(Tr. 421]

Q.

and is that another study that was under-
taken for the purpose of endeavoring to
corrobrate [sic] the results of the other
studies you testified to?

Yes, sir,

Wwould you please explain the nature of
your study to the court?

We determined the additional units of
production necessary to bring the Sigurd
plant to the 1967 level of production
being 140,532 units. We have then
applied the operating statistics from
the plant profit and loss statement. We
have interjected the elimination of the
unit inter-~company profit from the Pryor
Paper Plant. We have estimated the
additional tonnage royalty that would

be applicable to the additional produc-
tion and arrived at the amount of esti-
mated lost profits by the Sigurd plant.
This schedule also assumes that as far
as the expenses other than the direct
expenses related to cost of production
that they would remain constant.

Now is Exhibit 149 a part of the same
study, Mr. Ccaldwell?

Yes, sir. This study merely measures

the lost profit related to the difference
between the unit price per sSM for board
and lathe at the Lovell plant and at the
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Sigurd plant. As shown on the schedyle
unit price at the Lovell plant for al]
three years was greater than at the Siqur
plant. We have measured the estimateq ),
profits to Sigurd predicated upon an ayy
age lower selling price, at least at 3
plant level than at Lovell.

Q. And is Exhibit 150 a summary of Exhibity
148 and 1497?

[Tr. 422]
A. Yes, sir.

Q. Do you have an opinion as to whether
Exhibits 148 and 149 and 150 taken in con
bination represent as accurately and a
reliable determination of rentals owing
under the lease as the first study that
you testified to?

A. In my opinion they do not,

Q. Does the result of this study corrobrate
[sic] the prior studies as to result?

A. Yes, sir, in my opinion it does corrobrate
[sic]

MR. ROOKER: We offer Exhibits 148 and U
and 150, if the court please.

MR, TAYLOR: We object on the same groun
if the court please and move to strike the
testimony of the witness with respect to tho
exhibits prior to the offer. Again, they J¥
include all kinds of economic assumptions
which not only is this witness incapable of
stating, but are not factual.

THE COURT: They will be admitted on the
same assumption as the instruments heretofor
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offered.

(Whereupon, Plaintiffs'
Exhibits 148, 149 and
150 were duly received
in evidence.)

Q. Mr. Caldwell--

THE COURT: Let me ask him one guestion
as concerns Exhibit 149,

MR. ROOKER: Yes, sir.

THE COURT: Referring to the first item
Jet Sales of Board and Lathe at Lovell plant
per SM in 1968, 29,23, in '69 27.07 and in
10 24.26. Now that represents, of course
the sale to the customer, or the ultimate
customer,

(Tr. 423]
1 take 1t?

THE WITNESS: No, Your Honor, that repre-
sents the unit sales price as shown on the
plant profit and loss statement.

THE COURT: Oh, I see. Now at the--
covering the Sigurd plant the same items
for '68, '69 and '70 would be $26.00 for
68, $23.83 for '69, and $21.92 for '70.
Yow, does that mean,of course, that taking
1970, for example, the sale of the board at
the Lovell plant was $24.26 while at the
Sigurd plant $21.92. Distinguish those two
values for me. Does that represent, for
¢ample, an inducement to buy at one as
“9alnst another, is what I had in mind?
It I were buying.
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THE WITNESS: Yes, Your Honor, it woylg :
not only be an inducement--well, it woulq .
an inducement, of course for the customer
buy at the lower price.

THE COURT: Sure,

THE WITNESS: But at the same time what |
this attempts to measure is the fact that ty
Lovell plant in servicing an area that was
previously served by the Sigurd plant receiy
the advantageous price. |
|

THE COURT: I see. That's what I wantt
know., Thank you.

Q. Now, Mr. Caldwell, I believe you testifi
to and now there have been received in
evidence the documents related to four
separate studies that you have performed
in connection with your engagement as yo
originally described it; is that right?

A. Yes, sir, ’ |

0. And in addition to these four studies,
have you

[Tr. 424]

made any other studies or attempted to
make any other studies to verify or cor
robrate [sic] the results of what you
have testified to be the most reliable
one?

A. I have not prepared any other studies.
Of course, we have examined a lot of
additional underlying documents and SO
forth, which have not been incorporaw%
in these particular exhibits, because ¢
a non relationship.
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,  Mr. Caldwell, have you examined the docu-
ments that you deem to be necessary to
compute the lease rental owing to the
plaintiff under the terms of the lease?

.. All of the documents which are available
‘ and all of the information in relation
l thereto that has been provided for us.

0. And I think, Your Honor, I only have one
more question of the witness before con-
cluding, and that is I would like you to
restate for the court, Mr. Caldwell,
please your opinion as to the total
amount of lease rental now owing the
American Gypsum Trust for the period

: 1965 through 1970, based upon the most

reliable, accurate study that you were

able to conclude and upon all the
records which were available?

—

THE COURT: $410,032.

I a, 410,032,

* k k ok
!
i

"Tr, 425]

* k* k *

CROSS-EXAMINATION

| BY MR. TAYLOR:

* Kk % %

. 9. Mr. caldwell, the first series of

| exhibits that was the subject of your

: testimony, which were based upon the
| all plants profit and loss statements
which just obtained over the week-end?

|

|
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A. Yes.

Q. Those exhibits are the exhibits that
result in your stated opinion of
$410,000 plus>?

A, That 1s correct.

Q. Now, the exhibits that you had prepareg
to present in this lawsuit as your posi-
tion in this lawsuit or the position of
your client were the other exhibits that
have been marked and you talked to other
than those?

A. Yes.

Q. And until Friday of last week you intend-
ed to submit those and stand on those?

A. Yes, sir,

Q. Now, turning to those exhibits first and
ignoring the all plant computations I
assume, sir, that in making those compu-
tations in determining the sales figures
as re-

[Tr. 426]

flected on those various exhibits, that
you take--well, let's say for the year
prior to 1965 you would have taken
from the various books, records and
reports the sale to the customer, the
sale price to the customer, less the
freight cost to get there; would that
be correct?

A. You're talking about years prior to 196%

Q.. Correct.
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There are no books and records available
whatsoever, the amounts were taken from
the settlement computations which were
furnished by Bestwall to American Gypsum
company .

all right, sir. With respect to those
documents, then the sale price reflected
in those exhibits prior to 1965 repre-
sent price paid by the customer less the
freight allowance between Sigurd and the
customer's place of business?

L would assume, Mr. Taylor, that to be
the case. Of course, in the absence of
books and records, it's impossible to
make that determination with any degree
of certainty.

But that's your assumption.

However, it is my understanding that
Bestwall, of course, had a direct sales
distribution system through salesmen
and it would be, in my opinion, that if
they were not the net sales to the
customer, appropriate adjustments would
have probably arisen at that time.

Now, in the various sales figures for
the various years you are talking about
all products, is that correct?

All gypsum products.

And that would include for example
plaster?

Yes, sir.

And in your various computations to
get down to
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[Tr.

427]

royalties for unit of board take intg oy
sideration all products whether theyamh
board or not board?

Well, if I understand your question, mr,
Taylor, we have been concerned primarily
with board and lathe, because that's by
far the predominent product.

But included in the revenue figures are
the receipts from the sale of other pro-
ducts?

A nominal amount.

And that was nominal, say, in the year
1970, for example, for plaster?

Well, I don't remember what it was in
1970, but I--

Let me ask you this, Mr. Caldwell--

My recollection is that in all years pro-!
ducts other than board and lathe are
relatively immaterial,

And that's been your assumption in con-
nection with this study?

It's not an assumption, it's predicated
upon an examination of those plant P &
L's which are available.

Isn't it a fact, sir, that the sale of
plaster products has drastically fallen
off over the past five years and pro-

gressively?

Are you talking about plaster products?

’__ e e
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0. f'm talking about plaster products.

A. VUs. Board and Lathe.
9. I'm talking about the plaster products.

A. I would have to examine the profit and
loss statements in order to answer
that, Mr. Taylor, and--

* Kk % %

(Tr. 428] .

* k Kk %

A. Well, it indicates here that in the
year 1970 that plaster sales at the
Sigurd plant was $164,061.

Q. How about 1965,‘do you have that year,
and '667? :

A. 1969 it indicates that the plaster sales
were $152,269. It indicates that in
1968 the plaster products were $143,185,
It indicates that ih 1967 plaster pro-
ducts were $256,831, but you must remem-
ber that sales figure is stated on a
basis different than 1968, 1969 and
197C, so it's impossible for me to
answer from this profit and loss state-
ment for the years 1968, 1969 and 1970,
it appeared to me that at Sigurd there
was a small increase in each year.,

Q. And you don't know what the levels
were prior to that date?

A. No, sir, because we do not have any
financial information that would so
indicate it.
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Q. Do you know what happened to the plaste,
market say between 1962, '3 and '4 that y,
use as a base in these various exhibitg
in 1967, '68, '69 and '70, where you ar
projecting damages.

A. I don't know, sir, because prior to 19
we have absolutely no books and records
or any other financial information of
whatever nature to make such a determina
tion.

Q. Now, Mr. Caldwell, I'd like you to liste
to the question. I am not talking about
the books and records of anybody, I'm
asking you if you knew or if you know
what happened in the market place to
plaster products between 1962, '63 and
'64 on the one hand and 1967, '8, '9
and '70, on the other?

[Tr. 429]

A. On the other hand I do not just from the
volume figures that's stated in the pro-
fit and loss statements., I know nothing
about the marketing or the sales figures
prior to that time.

Q. Or the marketing problems in the indus-
try generally with respect to those
various products?

A. No, sir,

Q. Now, in the various exhibits you assumé
that Sigurd should have placed more
board into the market and you have
"assumed that all of that board would hav
been sold at a profitable projection;
is that correct?
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p. 1 don't completely understand your ques-
tion, Mr., Taylor.

p. Let me withdraw it. . I assume from looking
at these various exhibits that yeur posi-
tion here is that Sigurd should have sold
more board than it sold? ‘

A. Yes, sir.

0. And that if it had sold that board, it
would have made a profit on the board
that it would sell?

A, Yes, sir,

0. And that Acme and Lovell plant acguisi-
tions were to the detriment of Sigurd?

A. Yes, sir,

9. Now, sir, those are assumptions which
you made on this record and these assump-
tions underlie these various exhibits,
would that be a fair statement?

A. When you say they are assumptions, my
opinion 1is predicated upon the statis-
tics as shown in the financial informa-~
tion available, -

Q. Now, sir, have you made any marketing
studies of

[Tr. 430]
gypsum products to determine whether
those assumptions are factual under the
market conditions that existed in the
market place over those periods of time?

B, I have not.
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MR. ROOKER: The guestion is improperly
characterizing the testimony. He denied pr,
Taylor's previous question asking whether thg
were assumptions and now Mr. Taylor asked z |
guestion as if he had said yes to that ques-
tion, which he didn't.

THE COURT: He can make the inguiry if he
chooses. Go ahead.

Q. You haven't made any market surveys to
determine whether as a matter of fact
additional board could have been sold ip
any one of these years at any particular
market at any particular profit?

A. I have not.

Q. And your opinion,as stated here today,
is based solely upon the statistical
information that you found in these
books and records as you have described?

A. Yes, sir, it is predicated on all of the
facts which have come before my purview
and documents in regard to this engage-
ment.

Q. And if as a matter of fact, sir, it
would have been impossible in the light
of existing market conditions to have
moved that board at a profit that would
make your projections inaccurate, would
it not?

A. Yes, sir, however, based upon the infor-
mation and the testimony in this court,
that could not happen.

Q. But you don't know that and you haven't

made that study as an economist or as
a market analyst?
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o T o

NO, SiTr.

And you are not an economist and you are
not a market analyst?

No, sir. I am not a marketing analyst.
And you are not an economist?

I am not a professional economist,

and you haven't made any particular studies

of the economy of the gypsum industry as
it relates to these projections other

than the books and records which you have
described herein?

That is correct, yes, sir.

So for example you can't tell us at any
given point of time what the competitors
of Georgia-Pacific were doing in the
market place?

No, sir.

And you can't tell us of any particular
time what the customers of Georgia-
Pacific were doing or demanding in the
market place?

Only as 1t relates to the price which
was being charged the customers. I did
have an opportunity to review a couple
of invoices and so forth in this connec-
tion.

Now, sir, I think you said that you did
not know for sure, but you assumed that
on a 1964 transaction where Sigurd made
2 sale say from the Sigurd plant to
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Idaho Falls, Idaho?
A. Yes, sir.
Q. Say a sale for $100.00?
A. Yes, sir.

Q. And where the freight costs to get froy
Sigurd, Utah, to Idaho Falls, Idaho is
$10,007?

[Tr., 432]
A. Yes, sir.

Q. If you had that kind of a situation and
you applied the theory of accounting
which you see from the settlements be-
tween the parties, would that trans-
action have shown as a sale for $90 at
the sigurd plant?

A. For what period of time?
Q. 1964.

A. I have no way of making any determina-
tion of that kind, Mr. Taylor, in the
absence of having any books and records.

Q. Well, 1 thought you told me a few minutes
ago that--

A. I would assume this, that that sale woulf
have been reported at the $90.00, Basal
upon the fact that Bestwall was essen-
tially a one product company and witha
direct sales organization and therefore
the ten dollars of frelght would have
either to be included in the sales Prme
and taken--or taken as a deduction in tf
cost of sales, but in the absence of aW
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pooks and records to make such a determina-
tion would be impossible for me to state
unqualifiedly that that was the situation,

0. But you assumed it would have been?
4. Yes, sir.

0. Now, take that same transaction in 1970,
sir, and apply your general accounting
theories that you are utilizing here, that
sale now would not probably go directly
to Idaho Falls as you've seen through the
operation of the distribution centers,
would that be correct?

A. Unless it were one of the so-called
direct plant sales.

0. But assuming it was a sale through Salt
Lake City.

(Tr. 433]

Now, assume that that board was sold for
$100.00 the same amount of board?

e

Yes, Sir.
0. The same cost of manufacture at Sigurd?

k. Yes, sir.

L)

+ I assume from what I have seen here that
you would not recognize either as a
reduction in sales price or as a cost of
goods sold any of the costs from the time
that material got to Salt Lake city and
between Salt Lake City and Pocatello,
Idaho, or Idaho Falls, wherever it is
destined?

o

That is correct.
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Q. Are you aware of the fact that, Sir, thy
there are expenses which are normally
incurred in a warehousing operation?

A. Yes, sir,

Q. Are there expense in a warehousing opers-
tion that are not sales expenses?

A. I think the warehousing operating is a
sales function. Of course, as related
to this particular situation and the
historical-- ‘

Q. You are not answering my question, Mr,
Caldwell. In a warehouse-- Do you have
any warehousing clients?

A. Just a warehouse?
Q. Yes.

A. I am not familiar with any right now. I
can't recall.

Q. In any event, sir, are there costs in a
warehouse that are not selling costs?

A. Well, when you say that they are not
selling costs,

[Tr. 434]

Mr.Taylor, it's very difficult to answer
because even though you may be hiring,
say a warehouseman to load and unload
the product, it is all encompassed with-
in the sales function.

Q0. Well, assume a warehouse, sir, doesn't
make any sales at all, they just store
merchandise, are there costs of that
warehouse that don't relate to selling?

-368~



A, YeES.

And are there costs in that warehouse
that don't relate to advertising?

A, You mean costs as to the person who owns
the warehouse or costs to the individual
who is using the facility?

g. I'm talking about the costs of handling
the materials that are in that warehouse.
There are costs in that warehouse. Would
that be a fair statement?

A. Yes.

0. And in no place in your projections
here have you taken into consideration
any of the costs of handling merchandise
in any Georgia-pPacific warehouse?

A. No, sir.

0. But you have taken and placed in the
income figure the net price paid by the
customer for that product which bene-
fited by those services?

A. Yes, sir.
* % * %

fTr. 435]
* k k %
0. Mr. caldwell, to [sic] you have a copy

of Plaintiff's Exhibit 145 available
! which you can refer to?

A No, sir, I don't; I believe mine has
been marked.
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Q. Just a moment and T will let you refer |
to mine.

THE COURT: Which one now?

MR. TAYLOR: 145. ©Now under your title
of "Adjustments" you have credits and I ta
it from looking at your schedules that these !
computations are used to obtain sales price
to the customer?

A. Are you looking at '66?

Q. Yes,

A. No, sir. You will note that the debits
and credits are in the key (1) Eliminati
of joint system amounts (non-gypsum),
(2) Adjustment for intercompany profit
on Pryor paper purchases and the (3) is
relative to changes in the vacation
reserves.

Q. I see., Then would you turn over to the
two pages for 1967,

A. Yes, sir.

0. And I assume that credit figure there
does represent your projection to get
out to the customer?

A. Yes, sir, that's Adjustment No. 4.

0. And as I read the schedule, that projec
tion 1is

[Tr. 436]

made on the basis of the gross margin at
-the distribution center?
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Yes, S1TC.

Now, again, gives credit to the schedule
for the price paid--the price paid by the
in-user?

ves, sir. 1It's a very conservative method
of determination, I might explain--

vyou have answered my guestion, now let me
ask you another one. 1In that conservative
determination you didn't take into con-
sideration any of the costs of getting it
there from the warehouse door, the incom-
ing warehouse door to the end-user. I am
talking about the unloading of the truck,
the storing of the material, the segrega-
tion of it, the storage of it, the loading
of it on the truck, the travel of it over
the highway, maybe for hundreds of miles,
the placing of it on the 7th story of an
office building, none of those costs are
included in that figure?

Yes, sir, as a selling function they
would be contemplated within the 10% cost
of sales,

That is the assumption you have made
which underlies everyone of these
exhibits, 1isn't that true?

Yes, sir.

You have treated all of the warehousing
activities as selling expense, is that
true?

Yes, sir.

You have treated all the transportation

from the warehouse to the customer as a
selling expense, isn't that
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(Tr. 437]
true?
A. Yes, sir,

Q. Alright, I take-- ‘

l

A. However, in regard to transportation 3
costs, the unit sales figure as containg
in the profit and loss statements of the |
plant, have had the freight netted out
so there is not a freight factor on the
unit figure as appears on the plant pglL.
According to the information obtained frg
Mr, Foster, the cost of sales at the dis-
tribution region level includes the net
sales from the plant plus the transporta-
tion charge.

Q. From the plants-to the warehouse?

A. Yes, sir.

* % % %

[Tr. 438]

* k% % %

A, The unit sales price figure at the
plant level has had the freight ex-
cluded. This is the freight from the
plant to the distribution center. Now
in computing the gross margin, we have |
used, we have not considered the factor
that the sales price to the ultimate
consumer contains a built-in freight
factor. We have not considered the
fact that the cost of sales at the
distribution regional level includes the
net price at the plant level plus a fac
tor for freight. Now in computing the
percentage which we have used we have
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related that gross profit to gross sales
that i1ncludes a freight factor

(Tr. 439]

0.

A,

Q.

A,

Q.

A,

Q%

A,

and, thereby, merely mathematically, the
percentage of gross we have used is
understated. The reason for doing that
is because we had no way of isolating
from the distribution region sales the
built-in freight factor.

But understated or not as against, refer-
ring to Exhibit 145 which is the 1967
figure?

Yes, sir.

You did not offset against the projec-
tion based upon gross margin from the
warehouse door to the end-user any costs
within that warehouse or any transporta-
tion costs to get it from Salt Lake City
to Idaho Falls, in our example?

No, sir, only as it is built in the 10%
factor as sales function.

And that's an assumption that you have
then been directed to make by the Plain-
tiffs?

Yes, sir, that is also predicated upon
this situation-under the Bestwall opera-
tion you are dealing with a company
which had essentially a unitary product.,

How do you know that?

Because I have read their annual reports
and also it has been the testimony in
this trial that they did one non-related
Paper plant that was not related to
gypsum products and you had a distribu-
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tion system that contemplated a direct
selling effort. The annual report
indicates that Bestwall also had a |
couple of warehouses some place in the !
East. Then upon the acquisition of tp
plants by Georgia-Pacific which is a3
full-line production company with a

[Tr. 440]

a pre-existing method of distribution,
not comparable with Bestwall. 1In my
opinion it served a useful purpose to
integrate the gypsum distribution intg
their method rather than the direct
sales effort that was being maintained
by Bestwall.

* % % %

THE COURT: Of course, I frankly haven't
been able to follow the witness. The ques-
tion in Court here is rather pointed and we
would assume that so many units of board is
made at Sigurd and transferred, of course, t
the distribution division center say, at Sl
Lake City, and then sold by the that divisix
to Twin Falls or Pocatello, Idaho, where do
you account for that cost incurred in moving
that particular product from the distributic
center at Salt Lake City to Pocatello?

A. Your Honor, in the 10% cost of sales
factor which includes and contemplates
selling expense and my immediate prior
statement was directed toward that sort
of thing. That to recognize, aside fron
the inclusion in the 10% factor, these
expenses to which Mr. Taylor alludes IS
interjecting a decision on behalf of
Georgia-Pacific to distribute gypsum
products in that manner along with all
the other products which they serve and
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so, therefore, there should be no recogni-
tion given to those additional expenditures
other than the historical selling cost,

(Tr. 441]

0. And again you have treated the transporta-
tion out from the warehouse as part of
that 10%?

L. Yes, sir.

0. Then, the loading of the material in the
warehouse on a truck, the movement of the
truck from Salt Lake City and on to Idaho
Falls, the delivery to the customer, you
have treated that as a selling expense
for the purposes of all of your computa-
tions?

A Yes, sir,

0. Now, sir, you have also, I believe,
assumed a production level equivalent
to 19672

A, Yes, sir.

0. And, that's the highest production level
you have ever heard about through any
records you have looked at in all the
books and records and schedules that you
have seen at any place at any time?

i Yes, sir.

0. And in making a number of your projec-
tions which figure into your overall
opinion on damage, you have even pro-~
Jected figures at substantially above
any level that the Sigurd Plant has
ever produced or ever could produce and
I am referring to Exhibit 1467
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A. Well, when you say could have produced '
those figures are contemplated upon maki.
an expenditure at the Sigurd Plant equiy.’
lent to the Lovell acguisition or the
additional capacity that was made at A
so with those additions, of course, theg-
volumes could readily be achieved. 5

!

[Tr. 442] ‘

Q. Now, Mr. caldwell, I will invite your

attention, for example, to the first pag

of Exhibit 146, the 1970 column, the
estimated lath shipments 146,586. 1In
addition to what was actually produced in
that year, would be almost double the pre
sent capacity of Sigurd. 1Is that true?

A. Yes, this figure with actual production
would be a little more than double but
something less than the total at Acme.

Q. Now I take it from what you said earlier
that you did because you assumed they
could have built a new plant at Sigurd
or expanded Sigurd instead of buying a
plant at Lovell or expanding Acme?

A. Yes, sir. |
Q. Have you performed any economic studies

to determine the practicability, as an
economic matter, of that assumption?

A. Only as it related to the freight into
those markets being served by Lnvell
and Acme,

have cost to expand or to build a plant
in Sigurd that would have accomplished

|
|
Q. You haven't determined how much it wmﬂd‘
that result? 1
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No, sir.

e
.

vou haven't made any market survey or
study to determine whether that could
have been marketed during those parti-
cular years?

5, Well, in that regard, that is related to
the volume which Lovell experienced,
which went into a market which had pre-
viously been served by Sigurd and the
same applies to the

(Tr. 443]

Acme situation so based upon those facts
you would have to conclude that the
market was there.

0. And you have so concluded?
A. Yes, sir,

0. But you haven't, aside from the
statistics that you have worked upon
that you testified about here, you have
never performed any market studies to

j see if that actually was true in a

market place?

A. No, sir,.

* % % %

! MR. TAYLOR: Oh, May I have one more
guestion, I was looking for an exhibit. I
would like to invite your attention to
Exhibit 1137

A, Mr. Taylor, what does that relate to?

2. I will let you read it as soon as I
examine it? Would you read that
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letter, please?
A. Would you like me to read it aloud?
Q. No, just read it to yourself?
A. Yes, sir,

Q. Now, have you ever seen that letter
before?

A. Yes, sir, I believe I have.

Q. And that's the basis, is it not, of you
assumption with respect to selling,
advertising, and administrative expenses;

A, Well-this letter, together with what in
fact

[Tr. 444]

followed in making the settlements, Mr.
Taylor,

Q. And through 1970.

A. Yes, sir. There was some modification
in the years 1968, '69 and '70 which
we related this morning.

Q. Now, as I understand your testimony, 2and
I want you to correct me if I am wrong
because I do want to understand it, let
me give you a hypothetical situation
again. Assume a sale at the Sigurd Plant
that goes to Salt Lake City into the
warehouse and then out to an end-custo-
mer in Idaho Falls.

A. Yes, sir.
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It muves from Sigurd to Salt Lake City by
rall: 1t 1S stored in the warehouse there
where 1t moves from the warehouse by truck
to ldaho Falls where the material is
delivered right to a work site in a build-
ing. Now it is my understanding that in
making your computation you have reduced
the sales price by the amount of the
freight from Sigurd to the warehouse?

Yes, sir.

So, Sigurd does not get the benefit of
that. It's not considered in either
income or cost?

No, sir.

Alright. Now with respect to the cost in
the warehouse, that means unloading the
rail car, storing it, cataloging it,
assembling it, then routing it out, load-
ing it, moving it to the customer and

any delivery service on the customer end,
you have considered all of these as a
selling

. 445]

advertising or administrative expense
under the 10% figure?

Yes, sir.

And you have not considered the freight
tor that product from the warehouse in
Salt Lake city to Idaho Falls or any of
the delivery charges that may have had
as either a reduction of the sales price

Or as an expense charged against the
salev?
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No, sir. Only as it applies to the 109,
Only as -- you just automatically lump
all of that regardless of what it costs
into the cost of sales? 1Into the 10%
figure?

Yes, sir.

And it could have cost a great deal more
than was received by Georgia-Pacific for
performing that service as far as your
studies are concerned?

Well, I don't know,

Well, you just don't know, and you don't
care as far as your computations are
concerned?

No, sir.

THE COURT: Anything on Redirect.

REDIRECT EXAMINATION

BY MR. ROOKER:

Q.

A,

Mr. Caldwell, was the procedure that you
have followed in making your computations
as explained by you on direct examination
and as explored by Mr. Taylor on cross-
examination different from or the same
as that followed by Georgia-Pacific
itself in making its computations origi-
nally in 1965 and 19662

It was the same except in 1965 and 1966
you've

[Tr. 446]

got a or rather some unknowns as far as
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A,

the sales are concerned. As I explained
ecarllier in 1965 we had no books and
records to examine, They only thing

that we have is a copy of the plant profit
and loss statement which shows some
$300,000 LESS in sales than is contained
in a proposed settlement from Georgia-
pacific which means somewhere they have
picked up some $300,000 in sal es volume
and I don't know what it is and Mr. Foster
didn't know what it was either, when he
testified.

Mr. Caldwell, directing your attention
particularly to the application of the
10% formula as you explained it to Mr.
Taylor on cross-—-examination, was that
formula applied in the same way in 1965
and 1966 by Georgia-Pacific as you have
applied it in your work?

Yes.

And was it applied in the same way in
years prior that is, in 1957 to 19642

Yes, sir,

THE COURT: Of course, does the witness

know that it was applied in 1965, do you know
that?

i,

Yes, sir, we have a proposed settlement
computation which has been introduced as
an exhibit which so indicates.

And am I correct in my understanding, Mr.
Caldwell, that the 10% formula has still
been followed by Georgia-Pacific for
1967, '68, '69, and '70?

Yes, sir, with these modifications. In
1968, 1969 and 1970 in their proposed
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settlement computations they

[Tr. 447]

have segregated as between direct cost ¢
sales and have come up with a gross mar.
gin figure and belcw the gross margin
have indicated the general expenses, the
plant expenses, and fixed costs which ar
line items on the plant P&L statement,
They have applied the 10% to only the
direct costs of sales which actually
results in a lesser amount of expense
than has been historically computed in
that connection,

* k % %k

RECROSS EXAMINATION

BY MR. TAYIOR:

Q.

I think, sir, you told me that you didn"
know for sure what happened in 1964 but
you assumed that the cost of delivery
from Sigurd to the end-customer would
have been a reduction of sales price?

Well, this has nothing to do with that
particular matter, Mr. Taylor.

Well, don't argue with me, let's explore
it, If that's your assumption, Will yo
assume with me, that in 1964 we had sale

at the Sigurd Plant that went to Idahc
Falls, Idaho.

Yes, sir.
For $100.,00.
Yes, sir.

And the freight cost was $10,00. In o™
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puting the royalty, the $10.00 would be

taken oft the $100,00, and Sigurd would

have $90.00 of it, would that be correct?
.., Yes, sir.

0. Now, let's apply, let's go to 1970. 1In
1964, 1f

(Tr. 448]

freight was deducted from sales price,
that would be the result, isn't that
correct?

A. Yes, sir.

0. Now, let's go to 1970 where in addition
to moving the material from Sigurd to the
end-user, we've still got the freight
costs all the way?

A. Yes, sir,

0. We've got also the costs of running a
warehouse in between., 1In your computa-
tions you have not deducted the whole
freight from the sales cost, have you?

A, Well, let me say this.

0. Well, now first would you answer the
question? And then if you can explain
it, fine.

“. Yes, but I answered yes to the prior
inguiry and I stated that in 1964 it
could have happened one of two ways. I
can't verify it one way or another.

4. But I have asked these questions to
assume that in 1964 the freight cost was
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reduced from the sales price?
A. Alright, I will make that assumption,

Q. ©Now, if that assumption is correct, yoy
accounting does not reach the same point
as it did in 1964, 1Isn't that a fair
assumption? Isn't that a fair conclusig
because under your accounting procedures

you do not deduct all of the freight cos
|

from the sales price?

A. Just those freight costs that would be
related from the distribution center to
the purchaser,

Q. Alright, sir, in your opinion would the
freight

[Tr. 449]

costs be more or less from Sigurd to
Salt Lake City than from Salt Lake --
from Sigurd to Salt Lake City by rail
or from Salt Lake City to Idaho Falls
by truck?

A. I would have no way of knowing that.
Q. But in any event it is conceivable,
isn't it, Mr. Ccaldwell, that a major
part, in some cases, of the actual
freight costs are now being handled
differently under your accounting than
was done in 1964? Freight costs alone?
A. Predicated upon your assumption?

Q. Predicated upon my assumption,

A, Yes,
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That In 1964 freight costs were reduced
from the selling price?

A, Yes, sir.

* * % *

(Tr. 450]

* k ok ok

MR. LATIMER: I would like to refresh your
fonor's recollection that on Saturday, Satur-
day morning or Friday afternoon, counsel for
the defense sought to strike the testimony of
br, Bell in connection with his geological
testimony on the basis that under the issues
of this case, it is incompetent, irrelevant
and immaterial and had no place in this pre-
sent trial., Your Honor, took it under advise-
nent and indicated that you would rule later
and so we are now asking for a ruling on that.

THE COURT: The motion was addressed to

| what part of the testimony.

MR. LATIMER: To the testimony of reserves
and the information connected with his esti-
mate of the reserves that were left there in
place and some of the mining, that is that
the mining was improper, that there was some
high grade mining and a variety of thing,

all of which are incompéetent or immaterial
to this case.

THE COURT: So you want me to strike that
mrt of pr. Bell's testimony which is the
Sibject of the reserves, method of mining
ind what other matters?

MR, IATIMER: The high grade was in con-

WCUon with the method of mining and the
“iclusions that he reached in connection
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with the method he used 1n trying to ascerty
the reserves that he contended were Stlllth

[Tr. 451]

THE COURT: Of course, I believe I ingi.
cated that as to that particular matter the,
is nothing in the contract which requires ty
this property be mined as Dr. Bell indicateq:
would like to see. For that reason I felt
of course that was beyond the issues in thjg
case; so far as the reserves are concerned, |
am inclined to believe at this moment therep
be some merit in reference to some degree,
It's not too close I am aware of that but I
am inclined to strike from the record the
testimony with reference to mining procedures!
or methods of mining as he described them an
which, of course, are not completely followe
by the Defendant corporation in its operatio
at Sigurd. I can see little value in that
particular testimony. So far as the reserve
are concerned, his estimate as I remember it
was a million ton in these deposits. Some
guestion arose with reference with the holes
being shot or driven into the bodies of ore
for the purpose of determining the avail-
ability of the type of material they want,
salt in particular, in the rock. I think
I shall--

* kX * %k

[Tr. 461]

*x * * %

THE COURT: Well, this is the attitude
the Court will take with reference to _
reserves., We will strike the testimony with .
reference to the mining operations which aré |
now employed by the Defendant corporatlonas
against what the witness felt was goodlmnmq
practices. l

I
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MR. TAYLOR: If the Court please, this might

‘ 1o an appropriate time to renew our motion for
partial summary judgment on the regquirements
:ssue. As I read the Court's prior order it
qas stated that the matter could be resubmitted
at the close of Plaintiffs' evidence. 1In the

‘ ]ight of the evidence and I am sure the Court

¥ jesn't want us to go back and completely

" reargue this matter that has really been argued

t tyice before the Court but I would invite the
attention of the Court back to the setting in

I 1946 when this lease was executed. In the

light of the record that has been developed

C(Tr. 4621

'by the Plaintiffs in this proceeding prior to
the time they rested. Now at the time,

according to the evidence that we have heard,
there were four individuals who wanted to get
into the gypsum business and Judge Ritter's
clients had some gypsum deposits and they

were surrounded, according to Dr. Bell, by

other deposits of far greater magnitude and
probably better quality as I recall his
testimony. And those two groups sat down and
started to see if they had anything in common
and see if they could put together an agreement
of some type. Now, the Plaintiffs did not

vant to get into a joint venture or partnership
type relationship and, of course, had they and
had the other four parties been agreeable,

Judge Ritter knew how to write that kind of

in agreement. They didn't write that kind of

i agreement. The agreement that they did

“rite is before and we have all read it many
ines but it contemplated several specific
things: (1) The four individuals who wanted
o get into this new business agreed to build

| ¢ Plant and that was no small task *ibut they did
‘'i they performed that obligation. Second, they
| ®re to pay a guaranteed minimal rental. Now

A e
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again the Plaintiffs didn't want to get ip
a joint venture situation where they had t,
place their investment at risk. They wantg
to negotiate the maximum possible guaranteg
return, which they did, and over the course
of this lease they are going to get well
over a half million dollars in 1946 dollars,
assuming that the plant had never been
built, just in royalty figures, assuming
the rock were the last, guaranteed minimum,
Now in addition to that, since this ore
belonged to

(Tr. 463]

the Plaintiffs, they say specifically in the
agreement as part of the rental, and they
used the term rental, if you mine any of
that ore--get your plant built--and mine
any of that ore, you pay us 15¢ per ton for
the first period and then 11¢ for the next
period and then they say if you are success-
ful and we hope you are successful and these
promoters thought they would be successful,
they hoped they would. If you are success-
ful and you might make a profit, then we
want a piece of the action. But they
weren't taking any risks. So they said

we will pay -- we want, and the lessees
agreed to pay 7% of the net profit and hmk
dentally the two issues, the two issues with
respect to the computation of that 7%
royalty, the distribution center problem
and Pryor paper problem are the two legiti-
mate issues in this lawsuit. We think
this requirements problem is the phantom
that isn't an issue in this lawsuit. Now,
in addition to the 7% profit, the lessees
agreed to do something else. MNow since ther¢
are a whole bunch of gypsum claims around
that area. They demanded and the lessees
agreed o.k., we're not going to mine the

A0
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Jensen claims and the other claims, we're
going to take the rock out of the lease pro-
perty, to the extent that if there is any
requirements in that plant -- if the rock

is of proper quality, we are going to take
it out of that deposit. Now, Judge, we per-
formed that obligation in every year; we
puilt the plant; we paid the minimum royal-
ties; we pald the royalties when they were
taken out; we have paid the 7% profit on
any-royalty on any profits we had and we
nave taken every pound of ore that has ever
gone

(Tr. 464]

into that plant right out of the demised
premises., Now, this whole reqguirements
thrust of theirs is premature. Just like
the requirements of the high grade and so
on are premature. It isn't a part of this
lawsuit, It wasn't pleaded originally as a
part of this lawsuit. Now, when -- when the
Plaintiffs were faced with the first motion
for summary Jjudgment, they didn't even
respond to it; they came down and indicated
they had rethought their case and that they
were going to confine it and then they
brought up this market area concept. Now
that language isn't in the lease, in none
of the cases that we sight in the briefs

ind Your Honor is well aware of it. The
file as we see it particularly when we

have such a well informed and well advised
Scrivener of the lease is that no implica-
fion of that sort is proper and that you
lave got to look to the lease document and
there is no obligation in that lease docu-
ment to operate a plant, to develop any
Prticular market, to maintain any parti-

| ular market, to produce any particular

level, what level? They didn't contemplate
those things; that wasn't part of the agree-
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ment and if it had been the Judge would hay
put it in that agreement. Now he testifieg
here about uncertain subjective state of py
that he may have had but that was uncommyp;j.
cated and it certainly isn't a part of thi
lease agreement. Now, the lessee agreed t,
do something else and this is very pertinep
in our view and maybe I would like to invit
the attention of the Court to this language,
if I can find it, its Paragraph 2E and its
down at the bottom of the page, well it's ty
paragraph the

(Tr. 465]

Court invited our attention to earlier, the
gualifying paragraph. The lessee and the
lessor covenant and agree that the net pro-
fit aforesaid shall be determined in accord
ance with sound accounting principles and
practices in the gypsum industry and lessee
and his assigns agree, now listen to this if
the Court please and this is the only
language in this entire lease relating to
the business operations of that plant, agree
that the business operations shall be carrie
on in a prudent and businesslike manner for
all interests concerned. Now, if the Court
please, that is the end of that duty and
obligation. Now, we submit to you, that
there is no evidence on this record that
Georgia-Pacific Corporation as the assignee
of this Lease has not utilized prudent,
businesslike methods in the operating of
that mill and we submit that as a matter of
law that particular part of the Complaint
should be dismissed so that we can get down
to business in litigating the two issues
which are in this lawsuit and really requil®
decisions so that we can decide what
accounting procedures are proper and should
be followed in the computation of those
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jcase interests. We think that (1) the lease -
on its face 1is not susceptible to the interpre-
rations they give it as a matter of law. If
ge get passed [sic] that point and there is
some sort of an ambiguity the law that I have
read would require its resolution against the
interests of the scrivener and finally, even
if we did have an obligation to operate at
some level or in some area its limited by the
language that we only must carry on the
activity in a prudent and businesslike man-
ner, Now listen

[Tr. 466]

to this, for all interests concerned and that
means both parties. Now, again, in summary
and I will close, it is our position that
there is no evidence on this record that

even 1f you were to make those assumptions
that there has been any violation of that con-
tract duty and that part of the lawsuit

should be dismissed so that we do not leave
to come in needlessly and without any need
and present evidence of what was happening

in this market to refute the numerous faulty
assumptions made by Mr. Caldwell, admittedly
in areas where he has no competence and I do
submit it.,

MR. ROOKFR: If the Court please, this
1s the third ‘ime we have graced Your Honor's
presence with this argument. I guess we've
argued it backward and forthwards, in and
out, up and down and all around in circles,
S0 I will try to be very brief. I think that
the sum and substance of Mr. Taylor's argu-
tent is put this way: If Georgia-Pacific
wants to do it they can close that plant out
there, They can pay American Gypsum Trust
#12,000.00 a year and that's the end of it
and I think, Your Honor, if you so hold,
that's exactly what they'll do. I submit
that's what they will do. I submit that
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their conduct was demonstrated on the recoy;
this case out of the mouths of their witneg,
shows a consistent plan and intent to sub-
jugate the Sigurd plant into an unprofitap]
position to make it economically untenable .
American Gypsum Trust to try to maintain it
position under the present lease and to try
and force American Gypsum Trust into renego-
tiating this L.ease on terms that would be
acceptable to Georgia-

[Tr. 467]

Pacific Corporation instead of living with ¢
lease the way they agreed to do in writing
when they signed the lease at the time they
merged with Bestwall. WNow, I would 1like to
believe that this Court isn't going to let
them do that. I think that would be contrar
to the lease and I don't believe this Court
will, Now, Mr. Taylor, said that this whole
thing got started when four people came out
here and wanted to enter the gypsum business,
That's only slightly in error; they were
four people who already were in the gypsum
business. They were four people who worked
for the United States Gypsum Company. Who
was the most important one of those people,
it was Sid H. Eliason and what was Sid
Eliason's position. He was the Western
States Sales Manager for United States
Gypsum Company and Mr. Taylor can say, if
he wishes, that Judge Ritter's testimony was
that he had some subjective notions in his
own mind about this market area but that
wasn't his testimony. His testimony was and
his testimony is, on this record, that he
discussed that with Mr. Eliason and that it
was clearly discussed and understood betweel
the parties that the plant was going to be
built to serve the Western United States
market and Mr. Eliason was familiar with it
by reason of his work for United States Gyp**

i
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company. Now, I am most amazed, 1f the Court
please, and Mr. Taylor would say on his argu-
pent that the issue of requirements was never
in this case when the Complaint was originally
filed. I don't understand how he can say

that 1f he cares to look at Count 4 of our
complaint, it's pleaded. The requirements
provision is alleged and quoted in Paragraph

(Tr. 468]

20 of our Complaint and it's been in the
case since the very beginning. Now, of
course, we have changed our approach to many
facets of this case, from time to time and

I wouldn't take any exception to Mr. Taylor
if he wants to take credit for the changes
we have made in our theory of the case, that's
of no importance at all., Certainly we have
changed our approach and we have counselled
with our clients and we have counselled with
the accountants and gotten all of the exper-
tise we could to bring to bear on this matter
and try to present to this Court for resolv-
ing all of the issues and on the basis of
that advice and on the basis of those con-
sultations, we did make these changes. Now,
we think, Your Honor, that the lease has to
be heard in its entirety. You can't isolate
Paragraph 2E; you can't isolate Paragraph 5
which is the requirements provisions and

talk about them separately and independently.
They have to be viewed as part of the inte-
gration, part of the instrument that has to
be read in its entirety. What the Defendant
would like the Court to do is to say that,
when the lease said the net profit is to be
calculated in accordance with sound account-
Ing principles of the gypsum business indus-
try and that the parties agree that opera-
fmms will be conducted in a prudent and
fusinesslike manner for all interests,
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what that means is a prudent and businessliy,
manner for the business interests of Georgia-
Pacific. I just invite the Court's attentig,
to Exhibit 135 which is a recap of the rentals
paid to American Gypsum Trust under this
lease from 1957 to 1964 and rentals that
Georgia-Pacific would like to

[Tr. 469]

pay for 1965 through 1970. 1In the three
years preceding the merger between Georgia-
Pacific and Bestwall, it shows on this
exhibit and Your Honor will recall Mr.
Caldwell's testimony, American Gypsum Trust
received 90.25¢ for every thousand square
feet of board and lath shipped out of the
Sigurd Plant. In one year of Georgia- |
Pacific's operating in what it styles a pru-
dent and businesslike manner for all inter-
ests, they managed to whittle that down to
51¢., 1In 1966 they cut it some more to 48¢
and in 1967 some more to 37¢ and for thenext|
three years they haven't paid anything at |
all. WNow, if that's operating in a prudent
and businesslike manner for all interests
concerned, then I think that provision of
the lease means absolutely nothing at all,

Your Honor, we have now got our case in,
we think we have advised the Court on the
issues, we think the Court ought to view
all of the evidence in its entirety in the
light of all the pleadings, including all
of the counts of the Complaint, Our judg-
ment, if we can be free enough to advise
the Court about it, is what we have to do 15
view the case as one where Georgia-Pacific
Corporation as Mr. Ashton stated in his
opening statement, this gigantic conglomer- |
ate, acquired Bestwall Gypsum Company in '
1965 and then they proceeded to make a lot ’
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of very sound and very prudent business deci-
sions. For Whom? For Georgia-Pacific Corpo-
ration, with total disregard and we think the
cvidence shows with intentional violation of
the rights of American Gypsum Trust under the
rerms of this lease. Nobody could gquarrel
with the proposition of the

(Tr. 470]

results for the Defendant, as argued, are good
for Georgia-Pacific, We think it's equally
clear that no one can quarrel with the pro-
position of the result they argued for vio-
| lates the terms of the lease. We think it
yiolates the requirements provision para-
graph 2E in its entirety and the obligation
I with respect to the nature of the work to be
performed upon the properties. We don't
think the Court ought to permit Georgia-
racific Corporation to close that mine.

* % % %
' [Tr. 471)

* % * %

THE COURT: I will hear you at some time
later on that particular question. Inci-
| dentally, I think I shall deny the Motion
' made by counsel for the Defendants. I
think there are some material issues in fact
that the court would like to be informed on.
That will be the ruling of this Court.

| * k ok %

o |Tr. 474]

* % % %
1
; MR. ROOKER: The second, if the Court

Please, is Exhibit 144 which was the second
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summary statement prepared by Mr. Caldwel],
which he testified to. I had thought it haqg

(Tr. 475]

been received but the Clerk advised me thig
morning that it had not. I believe these are
subject to the general objection of counsel,

MR, TAYIOR: We have the various, the
numerous objections based primarily upon the
complete erroneous and incompetent assump-
tions of Mr. Caldwell,

THE COURT: Those exhibits, of course,
carry with them some assumptions on the part
of the scrivener who prepared them; will be
received with t hat understanding.

MR. ROOKER: Thank you, Your Honor.
THE COURT: The Plaintiff now rests.

MR. TAYLOR: If the Ccourt bearing in mind
the admonition of the Court at the very open-
ing of the trial with respect to the opinion
statement, I will be very, very brief, and
just outline what our basic theory is and the
witnesses through whom we will attempt to
prove those matters, First, I would like to
invite the attention of the Court to one of
the accounting issues in the lawsuit which is
the issue with respect to paper, produced at
Pryor, Oklahoma, and supplied to the Sigurd
Plant. Now, the evidence that we will attempt
to show will be that beginning in 1946 and
continuing through 1962, paper at a purchase
price was included as a cost which included
a profit to the manufacturer in computing
these lease payments. From 1962 throughlﬁ%'
I believe, may be it was 1965, the computa-
tions were made -- pardon me, it's 1968, the
computations were made in accordance with
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he Plaintiffs' theory and subsequent to that
cime they again were

(Tr. 476]

pade according to the Defendant's theory.
it's our position that we must look to the
lease language and the controlling language
is paragraph E which we have all argued and
reargued. With respect to that language our
position is that the lease specifically ex-
cludes consideration of either profits or
losses and, that's significant because these
claim owners didn't want to be stuck with
losses on any product other than those speci-
fically enumerated; so, as we read this
lease, it's says profits or losses are ex-
cluded except in two categories, One is the
rock from the leased premises., Now, that
rock has a market value and can be sold
directly from the quarry and, of course, if
profits are made on that rock, it goes into
the royalty. The other item is products
manufactured from that rock. Now, if the
Court please, there is no rock in that

quarry that goes into the paper which is

the issue now before the Court and our posi-
tion is that as a matter of law and by the
clear and unambiguous terms of this agree-
ment that is excluded., WNow profits on the
end product, the wallboard, that includes
gypsum, vermiculite, paper, salt, all kinds
of things. The profits and the losses are

to be considered in calculation of the

fental, with respect to that finished pro-
dicts and therein lies the issues between

the parties on the paper. I think that's

the legitimate issue in this lawsuit which
Mst be resolved by the court.

THE COURT: I will agree with you on
that score.
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MR. TAYLOR: Now with respect to the oty
accounting issue, the substantial evidence y;
respect to the 10%

(Tr. 477]

formula in our view is premature as are some
of the other things Plaintiffs have been taj
ing about. It is our position that we are p
bound, that the Defendant is not bound, by ty
10% formula as a matter of law; however, the
is no issue as to that particular item becay
in each year that is involved in that lawsui
the computation has been made under that
formula. So there just isn't any issue
about it in this lawsuit. If, in the future,
Georgia-Pacific were to decide to use some
other procedure, then at that time there myy
be an issue as to whether that is properly
applicable. Now there is a very substantial
accounting issue relating, however, to the
operation of the distribution centers of
Georgia-~Pacific Corporation. Now we will
hope to prove through the witnesses that
Georgia Pacific historically has operated

a system of distributing products through
warehousing facilities across the United
States so that they are able to deliver to

a customer a package of related products.
That because of economic pressures over
which Georgia Pacific has no control, con-
temporaneously with its getting into the
gypsum market, 1t became absolutely essen-
tial if Sigurd was to continue to operate
at all that the products from Sigurd and
other gypsum facilities have the benefit of
those distribution centers and the account-
ing issue is whether or not the non-selling
the costs involving salesmen, the non-
advertising, the non-general Portland
Office administration expenses include all
of those costs in the distribution center
and between the distribution center and the
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p-user. Now, as Mr. Caldwell stated yesterday,
n

paking his basic computations of the royalty
sxcluding all of his assumptions, if you just
go back to the agreement and the production
costs sales information into the records and
ignore the assumptions, in computing the
royalty he excluded all out-of-pocket costs
even though they were not selling, administra-
tive, or advertising from the time the pro-
duct went into the distribution center until
it went out to the customer. Now it is our
view that that is just completely ineqguitable
and flies directly into the express language
of the agreement. The parties intended that
‘he costs of getting that product out had to
come off the money received someway. Now,

' there are two ways to do it. One, is to

reduce the sale price by the delivery charge
and that's the way it has historically been
done and that's the way we've done it. The
other would be to take that cost, the actual

i out-of-pocket cost, and consider them as a
- cost of the product being manufactured and

sold and then deduct those costs from the
sale price but it is the position of the
Defendant that those costs must be taken

into consideration one way or another. They

tan't just be ignored and gratuitously passed
o to the leaseholders, and I think that, if
the Court please, is the second accounting
Issue, Now, the other two issues in the
lawsuit, as we have argued many times before
nd I won't belabor that, we view as com-
Me&sphantoms and not issues of fact at all

, 0 this lawsuit. We will have the various

“itnesses talk to the assumptions and the
“nclusions that came into this record over
Yr objections but in our view they aren't
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even fact 1ssues 1n the lawsuit.
[Tr. 479}

We certainly did not conspire with anybody,
We have meticulously adhered to the standarg
set forth by the parties in the lease whigh
is that the business operations be carriedy
in a prudent and businesslike manner for al
interests concerned and we will proceed to ¢
this through Mr. Wilson, who ran the produyc-
tion facilities under both Bestwall and ung:
Georgia Pacific through Mr. McCaskill, who
was in charge for approximately ten years, |
believe, of the sale and distribution of pr.
ducts for both companies, through Mr. Burch,
who now is in charge of the distribution or |
the sale of products for Georgia Pacifigc,
through independent accounting testimony
independent testimony of an expert in the
area of economics, testimony of an expert
in the area of economic and marketing. We
will also provide for the information of the
Court since the problem of reserves had been
allowed to remain on the record. The reserw
which (1) the Defendant believed were in the
ground when they made certain business
decisions and (2) reserves, in fact, in the
ground at this time, in the lease and then
the adjoining property which are drastically’
different from those submitted by Mr. Bell
and with that if the Court has no guestions
we will call Mr., Wilson.

THE COURT: I believe the witness has
been heretofore sworn.

MR. TAYLOR: He has.
THE COURT: Take the stand, please. !
MR. TAYLOR: Mr. Wilson, you have here

tofore testified in this proceeding.
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{Tl’, 480]
4. ©Oh, yes.

0. And I will try not to duplicate the testi-
mony you have already given but would you
tell us, sir, what your educational train-
ing was?

a. I have a degree in mining engineering from
the University of Missouri at Rollo, which
at the time I attended it was known as
the Missouri School of Mining.

* k % %

0. Now, during the period of time that you
were employed in the various capacities
for U. S. Gypsum, what was its relative
standing or status as a producer and
marketer

[Tr. 481]
of gypsum products?

&, By far the largest producer and seller
of gypsum products.

0. Does that remain true today?
A, That remains true today.

0. Now, when you first became employed with
Bestwall in 1958 what assignments were
you given?

A The first two assignments that I was

‘ given which was almost at the same

time were two paper mill expansions,

The first one was at Thoreau, Ontario,
which was a paper mill owned by Bestwall
Gypsum Company that we wanted to expand
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our paper board producing capacity at
that location. The second job that
followed on the heels of that one was
at Pryor, Oklahoma to expand the prodyc.
tion capacity of Pryor, Oklahoma, which
was also done by installing a new andg
larger paper machine at Prior, [sic]
Cklahoma.

Q. Now prior to that time did Pryor manu-
facture paper utilized in the gypsum
business?

A. That's correct.

Q. Do you remember approximately what
volume?

A. I would say slightly over 100 tons a
day and it equated to somewhere around
35,000 tons per year.

Q. Did that supply all the Bestwall
requirements?

A. No, sir.

Q. Where did they get the rest of their
paper?

A. 1t was purchased.

Q. Now, in the course of your employment
with Bestwall,

[Tr. 482]
did you ultimately receive an assign-
ment that turned your attention to the

production of gypsum products as con-
trasted with paper?
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yes, I did. Following the Thoreau job and
as 1 got intec the Pryor, Oklahoma, assign-
ment, 1 was then given some responsibilities
for the operations of gypsum plants also

and followed this a short time later in
1962, 1 was appointed as assistant to the
president of Bestwall Gypsum Company and
given some assignments from the standpoint
of expansion and development of the busi-
ness of Bestwall Gypsum Company.

Now, sir, you testified earlier in this
proceeding about a change of facilities
at Fort Dodge, Iowa?

Yes, Sir.

Now, would you tell us when that took
place?

That occurred beginning 1950 when a small
slow-speed gypsum board machine was
removed from that plant and a new machine
of much larger capacity was installed.

Now, that was before your employment?
Yes, that was before my employment.

How did you find out about that, then,
sir?

Through the records of Bestwall Gypsum
Company and through conversations with
people who had worked on the job.

And was that part of your responsibility
in planning for corporate activities?

Yes, to determine what had been done in
the past and what information we did
have concerning things that had
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[Tr.

Q.

[Tr.

A.

483]

been looked at before so we didn't dupl;

cate our assignments and waste the
effort in the future.

Now, from 1960 to 1968, when you becane
employed with Bestwall, were there othe
developments in the expansion of pro-
duction facilities?

* * % %

484]

* % * %

Beginning in 1956 the gypsum properties
of Certainteed Products Company in addi-
tion to a paper mill at Pryor, Oklahoma
and a gypsum, pardon me, and a paper
mill at Thoreau, Ontario, were spun off
from Certainteed and a separate corpo-
ration was formed that was called the
Bestwall Gypsum Company. This was
immediately listed on the New York
Stock Exchange and on the first day
that Bestwall Gypsum Company was in
business there were common stockholders

between Certainteed and Bestwall since

the stockholders of Certainteed had
simply been issued stock in Bestwall
Gypsum Company. The purpose of this

move was to take the strongest aspect

of Certainteed's business which was the
gypsum business as their other business
at that time was roofing and was not 2
very profitable operation, but was to
take the major portion and the best

portion and expand this and they felt

it could be done better and that finan
cing could be obtained better by hawvind
it as a separate company, rather than
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having the drag of roofing on the earnings
of Bestwall Gypsum Company. So, at that
time, with the properties that Bestwall
had, the sales of the company were located
mainly in the central part of the United
states but Bestwall did not have any
facilities to produce and to sell on the
Fastern Seaboard. They had Sigurd, Utah,
to supply

(Tr. 485]

a portion of the West Coast and were
getting some board from the Union Gypsum
company but this also was such a small
percentage of the total sales on the West
coast, that the overall look at that
time, exXpansion-wise, was to not try to
expand as much in the central portion of
the United States because that was where
the company was strongest but to go to
the two coasts and enlarge their busi-
ness in areas where they weren't either
a factor or were a very, very minor
factor in the market place. Beginning
right after the spin-off, the

MR. McCARTHY: What date was the spin-off?

0. I think it was July of 1956. Almost con-
current with this, two people were hired
by Bestwall Gypsum Company, a man by the
name of Ed Cole and a man by the name of
Jim Graham were hired in Nova Scotia to
find a gypsum deposit on which Bestwall
could build a series of plants, to find
a gypsum deposit which would supply ore
to a series of plants that Bestwall
wanted to building on the Eastern sea-
board, This started in early to mid-1958.
They felt confident enough that they had
drilled enough, had obtained enough
leases and purchased enough property,
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that they had did have a gypsum deposijt
which was of sufficient size to proceeg
with the expansion and in late 1958 Beg.
wall started to build its first gypsup
plant under the expansion program that
runs with Georgia. This was followed
in rapid succession by building a plant
in New Orleans, Lausiana -and the thirgd
eastern seaboard plant which was built
in about 1962 at Wilmington, Delaware,
One other thing occurred in the midst
of this that in about 1960

[Tr., 486]

the corps of engineers on the --- -out of
Manhattan, Kansas, on the Big ‘Blue
River finally obtained approval to
build a flood-control dam on this
river, which in effect flooded the
property of the Bestwall Gypsum Com-
pany at Blue Rapids, Kansas. At that
time Blue Rapids was simply engaged in
the manufacture of plaster, mainly
industrial plaster. It was necessary
to relocate that plant which was done
about a mile away and a board machine
was installed at Blue Rapids, which
gave Bestwall some additional capacity.
Again in about 1960, with the three
eastern seaboard plans and the quarry
taken care of, it was decided to turn
the attention to the West Coast then,
and Jim Graham after his success at
Nova Sceotia was sent to Sigurd to, for
the first time, really put together a
factual determination of what our ore
reserves were at Sigurd to help make
a decision about what we did on the
West Coast.

Q. Now, let me interrupt there for just a
moment? Turning to the large map here
entitled Gypsum Board Plants in the
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U.S.A. and marked by the Clerk as Exhibit
157, would you tell me whether or not
that map has been constructed under your
supervision?

A, Yes, it has.

0. And does it contain by colored mark and
designation, the various .gypsum plants
in the United States today, whether
they are opened or whether they are
operating?

A, To the best of my knowledge, it does
with one exception and that is there is
one plant in the western part of the
State of New York that is closed, that
is not shown on

[Tr. 487]
that map.

0. and the map, at the bottom contains a
code indicating the designation of the:
color, the number of plants, and how
many plants are closed at this time?

A, That's correct.

0. We offer in evidence for the purpose
of illustrating Mr. Wilson's testimony
Exhibit 157.

THE COURT: Any objections.
MR. McCARTHY: No objections.,

THE COURT: Exhibit 157 is received in
evidence.,

(Whereupon Exhibit 157
was received in evi-
dence by the Court).
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Q.

A.

[Tr.

Q.

A.

May the witness approach the map, Please,
Judge, to show by the pointer (1) the
Bestwall plants and marketing area at
the time you first testified about whijc
was in the late 1950's and then the
area after the eastern plants came
into production which you just testj-
fied about?

In 1950 the Certainteed Products Com-
pany had a plant at Akron, New York, a
plant at Grand Rapids, Michigan, a plant
at Fort Dodge, Iowa, a Plant at Acme,
Texas, and a plant at Sigurd, Utah,
that produced gypsum wallboard. They
also had a plant at Blue Rapids,
Kansas, but at that time that plant
produced only plasters and as I said
before mainly industrial plaster. By
1956 at the time of the spin-off the
same plants were in existence with the
exception of a paper mill at Pryor,
Oklahoma, which had been built in the
early 50's, and a paper mill at Thoreau
Ontario, which is Niagara Falls

488]

for all intents and purposes and then
they were also taking board from down
at Union Gypsum Company in Phoenix,
Arizona.

Alright, sir, now if you would resume
the--

Then, as I mentioned the first step was
to go up really off the coast of Maine
into Nova Scotia which was the likely
spot to find the gypsum deposits since
both National and U. S. Gypsum owned
large deposits in that country. A
deposit of good size was located and
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the decision was made to then supply three
eastern seaboard gypsum plants with rock
from that plant and extend the business
activities of Bestwall. The first one
that was built was in southeastern

Georgia on the coast at Brunswick,
Georgia; the second one was built at

New Orleans, Louisiana and the third

plant was built at Wilmington, Delaware.

* % * %
. 489]
* * % %
Would you tell about the Union Gypsum

facility; how it came into existence
and how it was utilized by Bestwall up
to 19582

* % % %

490]

* * * %

Would you start with Fort Dodge
because I think you related that
earlier in your testimony? Would you
start at that point and tell us what
happened?

Well, in 1950 the decision was made

to expand the productive capacity of
Fort Dodge, Iowa, Plant by installing
a bigger board machine. The old
machine that was there was available
and some people who had control of a
gypsum deposit north of Phoenix wanted
to get into the gypsum business and
Certainteed sold them the machine that
was removed from the plant at Fort
Dodge, Iowa, and also furnished them
with technical assistance to install
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[Tr.

and start up that machine and get the
plant in operation. I can't tell you
the exact date that it went into opera-
tion but it went in with Certainteed
having an ownership through the equip-
ment and having an option to buy the
total facility. In 1956 at the time
all of this was taking place, the deci-
sion had to be made at the time of spin-
off as to what you were going to do with
Union Gypsum Company. At that time the
Certainteed people took a long hard
look at the gypsum reserves at Phoenix,
Arizona, and decided that the reserves
were not sufficient to warrant their
taking the plant and purchasing all of
the assets of that plant. From 1956
through 1958, they continued to take a
little board but this was during a
period of time when the gypsum busi-
ness became gquite good and the Union
Gypsum Company at that point

491]

found that they could sell board to any-
body they wanted to and Certainteed was
having difficulty getting the amount of
board that they wanted from Union
Gypsum Company and the final thing was
that the remaining debt was paid off and
the agreement for the purchases from
that plant stopped at that time.

And that was some time late in 19582
That's right.

Now, in 1956, when you indicated with
respect to the spin-off a decision had
to be made, was that area at that time
being supplied from the Union Gypsum
Arizona Plant?
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n. It was supplied, Mr. Taylor, but I can't
tell you to what extent it was supplied.
1 don't have any information from that
standpoint.

Now inviting your attention to Exhibit
110 and, if the Court please, I hold out
this series of exhibits and the first one
is at your right on your desk. That is

a marketing map, is it not, placed in
evidence by the Plaintiffs indicating

the area around the U. S. or around the
Union Gypsum Plant in Arizona?

x., Correct.

And does that fairly reflect, sir, the
market being served by purchase through
i that plant at the time you became

? employed with Bestwall?

©

|

. A. As T understood it these were the limits
» from where board from this plant was to
» be shipped. That it was not to be

‘ shipped outside these boundaries,

Q. How far north in California were these
boundaries?

(Tr. 492]

A, From this copy I can't tell you but it
looks like it would have been just
barely south of San Francisco.

* k * %

0. Yes, thank you. Commencing after the
termination of the Union Gypsum con-
J tract, will you tell us what plant
s serviced the New Mexico, Arizona and
California markets included within the
lines on Exhibit 1107
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A. Well, immediately thereafter Sigurd,
Utah, supplied that area.

Q. And that continued for how long, sir?
A. That continued up until about 1963,
Q. And what happened in 1963?

A. We had changes freight rate wise and
cost wise at our plants to draw our
marketing areas and to extend Acme fur-
ther to the west and into Southern
California where it was from an econo-
mic standpoint a toss-up whether you
shipped from Sigurd, Utah, or from
Acme, Texas, and we supplied at

[Tr. 493]

that time board into Southern Calif-
ornia from both plants.

Q. All right, sir, what about Arizona?
A. That was from Acme, Texas.

Q. The portion of New Mexico that is with-
in the lines.

A. All of New Mexico was also supplied by
Acme.

Q. None from Sigurd?
A. That's right.

Q. Now, you indicated earlier, I believe,
that early in 1960 some decisions or
activities with respect to the Pryor
paper Plant? Would you give us that
date and tell us when the expansion of
that particular paper plant took place
and the details with respect to it?
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(Tr.

This decision was made I think in
either late 1959 or early 1960 to in-
stall a new paper machine in that plant
and to do this by removing the old wet-
end or forming equipment of the paper
machines that utilize the dryers and to
continue to operate within the same
building.

Interrupting right there, sir, prior
to that time was that paper supplied to
Sigurd? If you know?

Yes, there was some quantity supplied
but this was much less than 10% of the
total requirements at Sigurd and gener-
ally speaking was specialty papers,

such as sheeting and things of this sort
which the purchase contract didn't call
for.

And where did Sigurd get the rest of
its paper?

They got their paper from a company
called Central Fibre at that time
which has since become Packaging Cor-
peration

494]
of America with most of the paper
coming from a mill that Central Fibre

owned in Denver, Colorado.

Did Bestwall have any interest in
that firm?

No, sir.

Now, I interrupted you in the process
of the development of that plant?
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[Tr.

Well, as I stated this decision was mage
and this decision was carried out and j,
1961 this job was completed and the plan
started to produce more paper and has
produced more since that time.

Now, Mr. Wilson, when Pryor was com-
pleted, was its total production utilige
by Bestwall Gypsum plants?

For all practical purposes, yes.

Now, in the transition from the purchase
on the outside from the independent, to
the supplier from Pryor, was there any

transition problem?

Yes, there was a very, very major trans-
ition problem.

Will you tell us about that, please?

In 1950 Certainteed Products other than
a little bit of paper from Thoreau,
Ontario that went to Akron, New York,
and to Grand Rapids, Michigan, purchased
all of their paper for Fort Dodge, for
Acme and for Sigurd. They made this dec
sion to build this paper mill at Pryor,
Oklahoma, and --

By that you are referring to Bestwall?
I am referring to Certainteed at that
time. They were fearful as the paper
business was pretty good at that

495]
time, that if Central Fibre found out
that they were going to build a paper

mill to supply this tonnage that Central
Fibre would start looking for an alter-
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nate sale for that product and that they
could find themselves in an untenable
position of not having any paper for a
short period of time in which to operate
the gypsum plants. So they tried to
maintain some secrecy on the plant in
pryor, Oklahoma, and built it under the
name of Coronado Gypsum Company. Part
way through this construction, Central
Fibre learned of their intention, were
as angry as you might think they should
have been and they decided that the

only way they could continue to supply
paper was if they had a ten year con-
tract to supply a minimum quantity of
paper for that ten year period, regard-
less of whether Certainteed completed
their Pryor paper mill or not.

[Tr. 496]

 k Kk %

0. Mr. Wilson, you were just in the middle
of explaining a problem between the
Pryor, Oklahoma, plant and the inde-
pendent paper supplier. Will you con-
tinue where you left off?

MR. McCARTHY: What day do we have now?

MR. TAYLOR: Let's have the witness
tell it.

A This is in 1950-1951 in the early
stages of the construction of the paper
mill at Pryor, Oklahoma.

~ MR. McCARTHY: Prior to your employment
%/ Bestwall Gypsum?

A Yes, prior to my employment by Bestwall.
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MR. McCARTHY: I object to the whole 1jy
of testimony as obviously and clearly hear-
say. .

THE COURT: He may answer,

A. As I explained, with the paper business
being gquite bullish at that time, they
were looking for a method to get this
completed without losing a source of
supply of paper and they built it under
this name of Coronado Gypsum Company.
During the construction phases Central
Fibre learned of Certain-Teed's plans
to make a long story short, I guess,
forced upon Certain~Teed a ten-~year
purchase agreement on paper in order to
agree to continue to supply Certain-
Teed

[Tr. 497]
until the Pryor paper mill was completed,

Q. And how was the purchase price fixed
under that purchase agreement?

A. The purchase price was fixed at the
time and it had an escalation clause
in there which was tied--

MR. McCARTHY: I object to that as not
the best evidence, it's hearsay.

THE COURT: Of course, this witness
knows apparently you were close enough to
the business were you not, to determine
for example the matters and things pertain-
ing to escalation, prices and things of
that sort?

THE WITNESS: Yes.

THE COURT: I'll let him answer.

|




This was tied to then an escalation was
tied to the published price of a contain-
er board grade that is, or that was and
is still listed today in a publication
that's called "Official Board Markets."
And that the price of the paper that
Bestwall or Certain-Teed bought would
rise and fall with the quotations on

this particular grade of paper.

all right, sir. After the construction
of the Pryor plant or the addition to it,
where did the paper go from Pryor?

The paper went to Fort Dodge, Iowa,

Acme, Texas, and Grand Rapids, Michigan,
mainly. As I say, a small portion went--
and mainly speciality grades went to
Sigurd, Utah.

And where did Sigurd get its supply
during those years?

From Central Fibre Company, with the
majority, T

. 498]

think, coming from Denver, Colorado, and
the remainder from a plant over in
Hutchinson, Kansas.

And was that paper supplied under that
contract?

Yes, it was.

And why was Sigurd selected as the
plant to take the purchase production
under that minimum purchase contract?
Mainly because Central Fibre insisted

that one grade of paper, Grayyack, come
from the Denver, Colorado plant and
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that the closest freight rate from Depy,
was Sigurd, Utah. )

During the last few years of that cop-
tract, sir, did anything happen in the
paper market which is significant to
the purchase price of paper at Sigurd
under '...e contract?

MR. McCARTHY: I object to that as

incompetent, irrelevant and immaterial and
calls for a conclusion.

THE COURT: I think I'll sustain that

objection.

[Tr.

MR. TAYLOR: All right, sir.

Now, with respect, sir, to the purchase
of paper at Sigurd under that contract,
was that being purchased at the time
of your employment in 19582

Yes, it was.
Under that contract?
It was.
And was that purchase contract under
your responsibility assigned to you by
Bestwall when you became employed?
No.

In the course of your duties, sir, did
you become familiar with both the market
for--the market conditions for

499]
paper and the price of paper being paid

by Sigurd to the supplier under the COI”
tract?
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1 did, because this was necessary to make
an economic determination of what you
were going to do expansionwise at Pryor,
Oklahoma.

Now, will you state, sir, the relation-
ship which you observed between the price
required under that contract between
Sigurd and the supplier and the market
price of paper from other sources at

that time?

The price that Bestwall Gypsum Company
was paying for paper from Central Fibre
that was used at Sigurd, Utah, was much
in excess of a fair market price for
paper, and the Trust knew that also.

Al right, sir. Now, you stated earlier
with reference to Exhibit 137 that T
believe in about 1963 both Sigurd and
Acme were marketing gypsum product into
the Southern California area?

That's correct.

And that was being done under your
general supervision on the production
site?

I had the distribution map drawn.

Will you tell us, sir, what factors
motivated you in the drawing of that--
after the map was drawn in determining
whether a particular move went from
Sigurd or from Acme?

We drew the boundaries of that map

based on the lowest delivered cost into
any particular county in the country and
this was a combination of a plant cost
plus the freight into the market.

-419-



[Tr.

Now, sir, in connection with the possib)e
western

500]

expansion which you indicated Mr. Grahg
was involved in with ore reserves and g
on, did you ever become involved in
actually attempting to expand the produyc.
tion or marketing in the western part of
the United States in early 19607

Yes, sir.
Will you tell us about that? ‘

This was, as I say, at the time that I
was assistant to the president of Best-
wall, This was one of my assignments
was to find us a gypsum deposit by which
we could expand our business into the
Southern California and also the entire
west coast market and in this regard I
looked at several gypsum deposits.

And where were they basically?

In Southern California and in Nevada :
mainly. ;

And did you proceed to the point of
acquiring any of those particular
deposits?

Yes, we did.

Will you tell us how they were acquired |
and during what period of time? |
|

I can't give you--I'm not sure that I
can give you the exact date, but this
again would be at either late 1963 or
early 1964 when we took a option on a
gypsum deposit that's located about
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forty-five to fifty miles north of Las
vegas, Nevada.

and would that be near one of the blocks
on Exhibit 157 as shown?

In roughly that area.
Was that option, sir, ever exercised?
Yes, it was.

Was it exercised prior to or after the
merger of

501]
Bestwall and Georgia-Pacific Corporation?

I am not sure that I can answer that
because the period of time was so close
that I'm not sure whether we exercised
it a few days before or a few days after
the merger.

Prior to the merger did you discuss the
propriety or whether or not it should be
exercised with the personnel at Georgia-
Pacific Corporation?

Yes, I did. We were reaching the end

of an option period with a decision to
make and when I asked Mr. Lizars, who
was president of Bestwall what we should
do, he said--

* k * %

Now, in any event, the matter was dis-
cussed with Georgla-Pacific and the
option was exercised either by Bestwall
Oor Georgia-Pacific?

That's correct.



(Tr.

And if it was exercised by Bestwall, it
would have been with the consent of
Georgia-Pacific; 1is that correct?

Yes.

Now, what did you at that time plan to
do with the deposits that you had
acgquired through that option?

This was going to be the source of
supply of rock, to supply another plant
in the west coast market.

Had you at that time finalized what
particular area would be involved in the
construction of that plant?

Yes, sir. We looked at the rail map
into Southern California and arrived
at a location of Barstow, California
as being a junction point on the rail-
road where we would

502]

build a plant so that you could without
a great number of transfer points you

could either go north into the Bay area
or south into Los Angeles and San Diego,

Now, was any ground acquired or other
tangible steps taken to construct a
plant at Barstow?

No, sir.

Why?

Well, we started obtaining information
on water availability, water costs,

fuel costs, labor rates, so on and_so
forth and by the time we got to this

stage we reached the conclusion that
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(Tr.

L)

we should shut the New Orleans plant down
and this threw the entire subject of what
we were going to do up in the air at that
point, 1f we shut New Orleans down.

Tell us about the New Orleans and what
led to the shut down of that plant?

well, I think that the answer to New
Orleans was simply one that a company
the size of Bestwall if you expand as
rapidly as Bestwall expanded, you could
perhaps make some mistakes. New Orleans
was a mistake in that it was the first
plant that Bestwall built under the
expansion at Brunswick, Georgia, is pro-
bably run at the fastest speed of any
gypsum board machine in the United
States and with one machine can produce
over three hundred million feet per year.
It was hemmed in on the other side to
the west by Acme, Texas, which I think
is perhaps the lowest cost producer of
gypsum in the United States. It is
obvious that it's hemmed in to the south
by some water and Fort Dodge, Iowa, is
limited in its ability to ship to the
north. After the plant got into opera-
tion and a real good look

503]

was taken at results, it was discovered
that we could ship boards from Acme,
Texas, into a New Orleans warehouse
cheaper than New Orleans could put it in
there themselves and so at this point we
decided we could not continue to operate
New Orleans.

Now, how did that influence your over-

all expansion plans with respect to
those Nevada deposits?
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A. Well, when we shut New Orleans down, tp;
immediately through Acme at its level o
capacity and we also thought that perhap
we could increase our share of the mare
over in the Texas, Louisana, [sic], '
Arkansas, Oklahoma area and that if we
put all of our capacity back in the west
that we wouldn't have the ability to
make more sales in the Southwest and tpe
South there after we shut New Orleans
down.,

Q. Then what was the date of the shut down
at New Orleans?

A. About March of 1966,

Q. Now, that was after the merger with
Georgia-Pacific?

A. That's correct.

*x % % %

(Tr. 505]

*x % % %

Q. Mr. Wilson, I invite your attention to
Exhibit 109 which has been received in
evidence in this proceeding and to page
or schedule 4 of that document, which is
the fourth page.

A. Yes, sir.

Q. And to the last two paragraphs.

MR. ASHTON: Can I look at this exhibit

or do you want it in front of you here (indi-,
i

~cating)?

(Tr. 506]




MR. TAYTOK: That's just a copy.
MR. ASHTON: Yes, I understand,
THE COUKT: Continue.

and I invite your attention to the last
two paragraphs of that letter.

Yes.

Which was written by Mr. Crandall, I
assume, the initials, American Gypsum
Trust on the first page with some
initials above the word Trustee.

Yes, sir.

“To Bestwall Gypsum Company", and those
two paragraphs on Schedule 4, the last
two paragraphs that read: "Under the
terms of our lease Bestwall Gypsum Com-
pany as assignee is obligated to pay

as rental seven per cent of its annual
net profit from the Sigurd plant opera-
tions,"

MR. McCARTHY: Will you please tell me

where you're reading?

MR. TAYLOR: The last two paragraphs of

Schedule 4, right here (indicating).

MR. McCARTHY: I see.
MR. TAYLOR: All right?

"Net profit from Sigurd plant opera-
tions, any realization of net profit
would require a computation based upon
Bestwall's actual sales and cost of
sales, Moreover a matter of this com-
buted excess charge over manufactured
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costs for paper supplied to the Sigurg
plant was discussed in detail with yoyuy
representatives in connection with prigy
year's audit and it was agreed that np
such excess charge should or would be
used in computing the 7% participatiop,»

A. Yes, sir,
[Tr. 507]

Q. Now, sir, did you ever have a discussio
with Mr. S. L. Crandall with respect to
that claimed agreement with respect to
excess charges in the prior years' audit
and that would be prior to 19642

A, Yes, I did.

Q. And will you tell us when that occurred,
where it occurred and who was present?

A. It occurred in Salt Lake City in Judge
Ritter's chambers in a meeting with
Judge Ritter and with Mr. Crandall. 2s
I've testified sure, I am not sure of
the exact time, but I think it was in
early 1970,

Q. Did Mr. Crandall make a statement with
respect to the language I've just
guoted you?

A. Yes, he did.
Q. And will you tell us what he said?

A. It was during the course of our meet-
ing. It was my position that we should
be permitted under the terms of our
agreement to charge a fair market pricé
on paper that was shiped [sic] from
Pryor, Oklahoma and used at Sigurd,

 _ANCc_ :‘




Utah. He asked me if I was aware that we
had already paid them on the basis of
pryor's cost rather than a fair market
value for the years of '55-'56. I answer-
ed yes, but that this was a mistake and

we should not have done so.

9. Was that '55-'567?
h. YeSe.
0. Will you continue now?

3. He said then, "Do you realize that prior
to that, in the years 1962 and 1963--

0. Now, wait a minute, a minute ago you
were talking about-- Okeh, go ahead.
I'm incorrect. Go ahead.

(Tr. 508]

A. He said first if I realized the payment
based on Pryor's cost in 1965 and '66.
I told him that I was aware of it, but
that we had made a mistake due to this
change of moving to the west coast. He
then asked me if I was aware that when
we were Bestwall Gypsum Company that we
had paid them on the basis of Pryor's
cost in 1962 and '63 and I answered that
I did not know that and I was not aware
of that and he made the statement at
this time that we knew that you guys
were paying too much for paper from
Central Fibre and I got these guys at
Ardmore to agree--

* * * *
% He said "We knew that you were paying

too much for paper due to that poor con-
tract you had with Central Fibre and
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that I got those guys in Ardmore to agre
that they would give us paper at cost t,
make up for this.

Q. Now, did he make any statement at that
time, sir, with regard to whether or ng
he contended that that agreement woulg
be, that the agreement referred to in
Exhibit 109 would be prospective into ty
future?

A. No, he did not.

Q. Now, you mentioned the move to the west
coast, when did that occur?

A. We were advised in November of 1966 that
the gypsum division headquarters would
be relocated from Paoli, Pennsylvania,
to Portland, Oregon. We started the
physical move in March, around the
middle of March, 1967, and it was

[Tr. 509]

completed in, oh, about September or
October, when the remaining portion of
the gypsum division had relocated,

Q0. Now, what, if anything, happened in the
Accounting Department at the time of
that transfer from Pennsylvania to
Portland, Oregon?

A. We unfortunately were not able to get
any of the accountants who worked for
Bestwall Gypsum Company to transfer
from Paoli to Portland, Oregon.

Q. And that required you to do what at
Portland?

A. .We had to hire all new people.
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Now, was there any substantial training
perivd i1nvolved with those new personnel
to acgualnt them with the procedures of
georgia~Pacific Corporation in the Best-
wall Division?

A, VYes, we had many, many trying times of
not knowing what we had resultwise, due
to the inexperience of these people that
if somebody made a mistake in transposing
a figure or putting a cost against some
item that should have gone some place
else, these people did not have enough
experience to recognize that there had
to be something wrong because the
number just didn't look right.

Q. Now, I'm going to hand you, Mr.Wilson,
Exhibit 57 received in this proceeding
and ask you, sir to-- What's the date
of that document first?

A, May, 1965.

Q. And does that fairly represent the
organization structure of Bestwall
immediately prior to the merger with
Georgia-pacific?

A. Immediately prior?

Q. Have 1 got that wrong?

[Tr. 510]

A. This was immediately after the merger.

Q. That was immediately after the merger?

A, Yes,

Q. Would you explain the relationship of
your positions with Georgia-Pacific as
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shown by that exhibit and that of wmr,
McCaskill?

I was listed as Vice-President of many-
facturing and Mr. McCaskill was listeg
as Vice-President of marketing,

And was that with respect to the entire
division?

Yes,

And would you explain what relationship
in the day to day operating of your
respective departments you had with Mr,
Mccaskill?

An extremely close working relationship
with Alex.

That's Mr. MccCaskill?
Yes.

Mr. Wilson, what type of customers are
the usual consumers of the types of
gypsum products manufactured at Sigurd,
Utah?

I am sorry. Could you repeat that
please?

Yes. Would you tell us what kind of
customers buy the gypsum products as
manufactured at Sigurd, Utah?

There are basically two different types
of customers, one would be a class that
we would call a dealer and this could
be a firm that would be a specialist i
handling gypsum wallboard to supply the
dry wall contractor or the applicator,
as we call him, or this could be, of
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course, a lumber yard that would also
supply this quantity to people who used
it.

(Tr. 511]

0. Now, who were the people who used it,
actually utilized it?

3. This was the other group of customers who
were the end consumers of the product.

0. And it was used in what kind of function?

A. On the walls of houses. I am not sure I
follow your--

0. Okeh, in construction projects of one
kind or another where buildings were con-
structed, would that be correct?

A. Yes.

Q. Now, sir, would you utilize Exhibit 157
as you need to to explain to the court
the general economics of business from
the time you became employed in 1958
until it was merged with Georgia-Pacific
in 196572

MR, McCARTHY: Well, I object to that. I
don't think that he is competent to testify
as to general economics.

THE COURT: Oh, I think probably he was
in that particular business, concerning now
vhat the particular area we're concerned
With here?

MR. TAYILOR: That's correct, sir, I'm

talking now about the area that he had
fesponsibilities for.
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THE COURT: He may answer,

A. Well, the gypsum industry in the Ffiftjg
following the Korean War was an extreme|
good business. The manufacturers ang t
plants that were in existence at that
time were all busy. Most plants were g
what we would call an allccation where
they had a back log of orders and they
could pick and choose what they wanted t
ship and who

[Tr. 512]

they wanted to ship it to and at what
time they wanted to ship it.

MR. McCARTHY: Just a moment, Your Honor,
I hate to interrupt, but this was before thi
witness ever got into this business, what
he's testifying to, what the condition was
in the fifties.

A. I got into the gypsum business in 1954,

THE COURT: That was my impression that
he was engaged in the business at the time
he specified. You may answer, GO Onh,

A. So in the latter stages of 1958, pardon
me, in the 1950's, that the Bestwall
Gypsum Company and most of the other
manufactures [sic] were looking back at
what they had experienced and saying,
"Let's get ready for the soaring
sixties that's going to be the greatest
building boom that the nation has ever
seen. We can't supply the demand and
we've got to start to build some plants
so that that demand can be taken care
of during the 1960's.,"

* * Kk Kk
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9. wWould you continue to explain that to the
court please?

». As 1 said that we entered the late 50's and
going into 1960 with an industry that had
run at a very very high

(Tr. 514]

level of capacity, an industry that was
looking ahead to what was reported at
that time by all of the leading experts
to be the greatest housing boom that the
country had ever seen and I guess we

\ almost developed some kind of a race to

g see who could build plants the fastest
and in what locations and Bestwall Gypsum
company, of course, building one, two,
three, four plants in the very early
'60's was a very good example of that.

Q. Now, sir, will you explain to the Court,
what the competitors were doing in this
same period of time in the western portion
of the United States, say from Texas west
with respect to the construction of new
plant facilities and if you would proceed
to the map and use the pointer and demon-
strate that?

A, Well from the period of approximately
say, 1960, the late 50's to the early
1960's through the time when we pur-
chased Lovell or if you want to add to
it Acme, then Acme also, through that
period of time we had built out there a
plant in Wyoming at Cody, Wyoming, by
the Big Horn Gypsum Company; this plant
by Gypsum Products of America that is
now owned by us at Lovell;
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Q. Who owns the other Wyoming plant now, g;

A. Celotex Corporation owns it now. This
plant in Florence, Colorado, that was
originally built by the Pabco Company
but is now owned by John-Mansville (or-
poration; this plant by Republic Gypsun
Company in Duke, Oklahoma; our plant at
Acme, Texas, or the expansion of that;
two plants in the

[Tr. 515]

Albuquerque Area, one by Kaiser Gypsun,
one by American Gypsum Company; two
plants in Southern California by U. s.
Gypsum, one at, no I am sorry let me
take that back, two plants in Southern
california, one by U. S. Gypsum at
Sante Fe Springs which is Los Angeles,
and one by National Gypsum at Long
Beach, california which is also Los
Angeles; one new one by Pabco in Apex,
Nevada which is now owned by John-
Mansville; two new plants in the Bay
Area, one by the Flintco Company, the
other by National Gypsum. We went from
the situation where there were about
12 or 13 plants serving that area and
now have about 21 plants serving that
same market area.

Q. Now, sir, when you say "we" you are
talking about--

A, The industry, I should say.

Q. As you proceeded from 1960-2-3-4 and
were I think you indicated on the block
approaching the Georgia-pPacific merger,
will you explain how the market was
reacting from your own experience as of
that period of time, immediately prior
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to the merger?

1, wWell, it took the first few years for all

" of this to sink in, it had to be really
completed, brought on the line. The first
real major change in my opinion in the
marketing of gypsum came about in 1964,
late 1964, just before we merged into
Georgia-Pacific when the sale of gypsum
products changed in the United States
from one whereby plants sold f.o.b. a
plant and absorbed freight with the near-
est producing plant to a customer that
the market changed to one of a delivered
price merchandising situation and this
new

[Tr. 516]

method going into existence made the
market very chaotic for a period of time.

* * * *

0. Alright, sir, now skipping over the
merger for the moment, we will come
back to that, will you explain to the
Court basically what happened in the
industry and particularly the Western
State Area from 1964 when this chaotic
state existed up through say 1967, that
three year period?

A, The first real change came again in my
opinion in 1964 when one of our com-
petitors with plants both in the San
Francisco market and also in the Los
Angeles market decided to move away

i from a delivered price basis by rail
cars and first deliver by truck and
this was the first real change in that
market,
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Q. Now, up to that time from 1960 to 1944
what percentage of Sigurd deliverieSté
the Pacific Coast were by rail?

A. I am not sure that I can answer that g
an ’

[Tr. 517]
opinion.,
0. Yes, would you state your opinion?
A. I would say at least 95% of it by rail,
Q. And was that on a delivered price basiy

Q. So that the freight charged from Sigurd
to say San Francisco came off the pur-
chase price as it related to Sigurd?

A. That 1is correct.

Q. Alright, now what next developed which
in your opinion is pertinent?

A. Well, the overall, Mr. Taylor, was the
rest of the competition in the industry
started to scurry and find a way to
meet the competition of the one competi-
tor who had started a truck delivery
system rather than a system of rail
car delivery. This was the next thing
that happened and the pertinent thing
that I think that happened in the market
place.

Q. What about gypsum prices between 1966
through 19677?

A. 1965 to 1966 showed a reduction 1in
prices in gypsum on the West Coast.
This was a particularly noticeable fact
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in 1966 which was a very, very poor build-
ing year. There was a slight rebound in
prices 1n 1967 and then a major tail-off

Now, in your opinion, was the additional
produc-

MR. McCARTHY: Now, Your Honor, I would
osbject to all of this asking for opinions by
counsel. If this witness has some facts to
recite, they might be admissible but I don't
think it is proper-—--

Mr, 518]

THE COURT: Of course, he hasn't framed
his question yet, so I don't know what he had
in mind.

0. Now, let me state this preliminary, if
the Court please, Not only have the
Plaintiffs placed facts in issue here,
they are charging this man and everyone
else in the management position in
Georgia Pacific that had anything to do
with gypsum of acting in bad faith and
of compsiring [sic] and intentionally
trying to impair or injure these lessors
under this lease. ©Now, I think in the
light of that, this man's opinions at
various times are relevant to this pro-
ceeding and they have been made relevant
by the plaintiffs' charges, not by their
evidence, but by their charges.

_ THE COURT: Any evidence addressed to
N3t particular subject will be admitted.
<0 ahead,

| Yes, sir, now in your opinion with
| Yrespect to the production that commenc-

. ed at Lovell in 1967 and just beginning
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and continued into 1968 and the additiop;
production that started in what October .
1968 at Acme, would you state whethero;
not in your opinion that additional pro.
duction into the western states market p;
any impact upon or contributed to the fy
in the market price in 1968, which you h
described?

MR. McCARTHY: I object again he is askip
for his opinion on that.

MR. TAYI.OR: We concede that.

THE COURT: Yes, it's merely an opinion,
Go ahead. 1

A. It would be my judgment that this did not
have any

(Tr. 519]

major or even any factor that you could 1
really describe to causing a price
decline. In the Plaintiffs' exhibits
yesterday they showed that the major
price decline at the Sigurd Plant took
place in 1968. This was before the Acme |
Plant came on line. We actually added
more production and put more production
into the West Coast market in 1967 with
an increase in prices than we did in
1968 when the prices declined and in my
judgment the addition of Lovell in 1967
had no effect at all on the price
decline in the West Coast in 1968 be-
cause Acme wasn't even operating.

Q. What percentage, overall percentage,Of
the West Coast sales would have been cOI"
tributed by Lovell, Wyoming in that
general period of time.
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4. 1 have to give you an opinion.

0. Yes.

p. Because I don't have any facts to break
down a specific market. I think we can
make some pretty good guesses.

MR. McCARTHY: I would object to an
opinion on that subject from this witness,
He hasn't any facts, he says.

THE COURT: It would be merely an opinion
that is based upon your experience, would it
be, with that particular market area and

| those particular plants?

A. Your Honor, we know how many housing
starts had taken place in these various
states; we know how many housing
starts are made in the entire United

. States through the Bureau of Mines

| reporting to everyone in the industry.
We know how much total board is
shipped so that you can come up with

(Tr. 520]

a factor of so many thousand of square
feet per housing unit. Based on that
the 55,000,000 feet that Lovell shipped
the first year would have been less
than 2% of that market.

0. Now, sir, would you tell us what hap-
pened between 1968 when prices began
to fall and 1970 with respect to the
production of your competitors?

% This dropped off appreciably with hous-
ing starts still remaining approximately
the same and our business increasing,
our volume increasing, our competitors
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had to suffer in production,

Q. Now, did some of your competitors redyc.
their production to zero and actually
close existing plants in that periog of
time?

A. Yes,

Q. We invite the Court's attention to those
Pacific plants of competitors that were
closed between 1968 and 1970?

A. The largest producer of gypsum in the
country, U. S. Gypsum, closed a plant
at Midland, california; the Fibre Board
or the Pabco Company closed a plant in
San Francisco Bay Area. Late last year
the Kaiser Gypsum Company, which with
these three major markets, closed a
plant in New Mexico because it could no
longer survive without some distribution
division set up to merchandise its
material.

Q. Now, sir, were all of those plants of
competitors that were forced to close
closer to the major Sigurd market area
than was the Sigurd Plant.

A. The answer would be two of them were,
the rail

[Tr. 521]
haul, the freight rate from the Kaiser
Plant would have been approximately the

same as from Sigurd.

Q. Now which two plants were closer to the
major market area than was Sigurd?
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[Tr.

The United States Gypsum Plant at Midland,
california and the Fibreboard plant in

san Francisco and I forget the third
plant, Fibreboard also closed a plant in
the Los Angeles area which is designated
by this cross on this purple square.

Now, sir, with respect to Exhibit 157,

each of those closed plants are identi-
fied with a cross in the middle of the

colored marker, that is correct?

That 1s correct.

Now, sir, will you state to the Court
your opinion as to why you were able to
operate Sigurd at all during that period
of time when 1, 2, 3, 4 of your com-
petitors, three of them right in the
major market area, were forced to close?

In my judgment the only reason was that
we, through the distribution division,

the distribution warehouses, were able

to make truckload deliveries.

* * *x *

522]

* *x % %

Mr. Wilson, would you tell us whether
or not there were any basic policy
changes which you encountered with res-
pect to marketing, production, or
accounting as you moved from the cor-
porate officer for Bestwall and became
a corporate officer of Georgia Pacific
Corporation?

I think I would have to answer that. I
think there were three major and basic
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changes. ©No. 1 which was the theory of
the President of our company that yoy
a manufacturing operation to the hl@mn
level you can run it and then find othe,
ways to sell it. This is the most effj.
cient and lowest cost way of operating,
After you produce it, then find the way
to sell it. I think this would have by
the number one change that we had,

Q. Now, sir, that was a policy not followeg
by Bestwall, is that correct?

A. That is correct. 1In Bestwall we triedt:
maintain

[Tr. 523]

low inventories and supply the order
when it came in but we certainly didn't
build inventories in advance and in
advance of putting pressure on our
sales organization to move it out.

Q. In connection with that basic policy and
in the development of guotas or as I
think they have been identified as stan-
dards in the evidence, would you tell
us how you proceeded to prepare the
standards in the light of that policy
and, if the Court please, that is Defend
ant's Exhibit 101 which is in the docu-
ments on your desk some place?

A. Well, the standard -- the first step in
the preparation of standards consists
of a simultaneous action on the part of
two different groups within my general
group in Portland and through our
accounting group we put together an
estimate of the total available operat-
ing hours that a plant should be able,

-442-



that we feel they should be able, to run in
the ensuing year and we also put together
an estimate of the product breakdown that
that particular plant will manufacture
during that year.

could that be equated with practical
capacity of the plant under the existing
economic and manufacturing conditions in
that particular plant?

MR. McCARTHY: That is leading--
It is leading and I shall rephrase it.
Wwould you like me to rephrase it, to the

Court?

THE COURT: It is leading, I am sure,

put he may answer it for what value it has;
as this is information--

A.

The preparation of the first portion we
were

(Tr. 524]

talking about the total number of days
and operating hours is very simple that
we figured capacity operating on 21,
pardon me, on 20 eight-hour shifts per
week which would be 6-2/3 days per week,
less the number of holidays that the
plants feel they want to shut down to
take care of some maintenance and so on
during the year. It would be the total
number of hours available. Then we
take a look at what has happened to the
product mix and try to equate that back
with any changes that anybody knows of
which could possibly be taking place in
the market place and we come up with a
product mix and these two figures are
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given to the plants to help them develg,
their portion of the standard. :

And, sir, then does that result in 3
goal or a target for production at tha:
particular plant?

Look, Mr. Taylor, at the same time we
send that information to the plant, the
plant sends to us their proposal for
operating speeds on every product that
they manufacture, what delay experience
they are going to try and shoot for, an
also what percent of perfects that they
expect to attain during the year and whe
that is approved by my group, it's then
sent back to the plant and it's simply:
means, or it simply takes the mechanical
application of a calculator to come up
with the standard footage for the year,

Do the other standards, sir, for the
marketing groups then flow from the
manufacturing standards?

Yes.

Now, sir, you indicated that there were
other

Tr. 525]

major changes, what were some of the
other major changes when you went to
Georgia Pacific?

I think the second major change and
probably from the overall operating
standpoint was equally as important waé
the change from a cost center concept
of accounting in Bestwall Gypsum to 2
profit center concept of accounting at
Georgia Pacific.
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A,

and what was the significance of that,
sir?

well, the significance of that was that
you placed the profit responsibility at
each location as if this were a separate
operating unit rather than approaching
it as Bestwall did in lumping everything
together as one operating unit.

Now, sir, were there any other basic
policy changes with Georgia Pacific?
As it relates to the distribution pro-
duct?

Yes, this was ~-- I wasn't quite sure
what you meant, This was simply a

means of distributing the products
whereby as I told you the reason, one

of the major reasons, for the merger

was to take two similar products, ply-
wood and gypsum, and put them together
in a warehouse and have a more efficient
means of distributing the products.

Now, did Bestwall have any warehouse
facilities outside of the plant loca-
tions in the Western States?

Not in the Western States.

Did Georgia Pacific have numerous ware-
houses throughout the Western United
States at the time of the merger?

They did.

Tr, 526]

“. And what types of products were they

then moving generally through those ware-
houses at the time of the merger?
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The major product was plywood but they
were also moving pre-finished panelhm
it varied from branch to branch as tq
whether this was lumber, doors ang
various related products in the buildip
field.

Now, sir, with respect to 1964 and
periods prior thereto at least back tg
1960, you have indicated that in your
opinion that about 95% of the sales tg
the Pacific Coast went by rail. will
you tell us who your customer was durin
those years, up to and including the
time of the merger?

Qur customer was a dealer who could
have either been a lumber dealer,
running a lumber yard, or he could have
been a hardwall material dealer which
would have been basically a dealer in
gypsum wallboard and plaster. In a few
cases we had I guess what you would
refer to as wholesalers or jobbers in
some markets who, in turn, sold these
dealers themselves,

Now, in addition to the dealers, did
you make any sales during those years to
your competitors?

Yes, we did.

And were those sales made in generally
the same manner?

No, they were not.
Will you tell us how they were made?
The sales that we made to our competi-

tors during that period of time were
made on the basis of selling at f.o.b.




our plant so that this customer took the
delivery of our material

(Tr. 527]

at our plant and it was his responsibility
from thereon where he wanted to ship it
and how he shipped it and who paid the
pill, and so on.

g. Now, sir, in 1964 if you sold products
say to a dealer in Sacramento, California
and that dealer then resold the product
to an apartment house in Auburn,
california, was Bestwall interested at
all in any of the costs or the receipts
in the handl ing of that product from
Sacramento, california, to Auburn,
california?

A, No, sir.

0. Will you tell us, sir, the general
relationship of the price which the
dealer paid you and the price that his
customer in Auburn, California, paid
him?

A, The dealer paid us hopefully the list
price; in some cases if he were an
extremely large dealer it could
pcssibly have been sold to him at 5%
under the list price.

* K k%

(Tr. 528]

* % Kk %

U And the intent of the guestion was,
sir, to establish a relationship of 10%,
15%, 50%, whatever it may have been
between the dealer's cost and the
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dealer's sales price.

THE COURT: Do you happen to know that y.
Wilson? ;

A. I think between the dealer's cost ang t
dealer's sale price, this would vary
depending upon where the material went,
how far it had to go, and so on,

Q. Now, sir, would you tell us what the
relationship was between the sales
price to the dealer and the sale price

[Tr. 529]

to a competitor, like John-Mansville?
A. It was much less to John-Mansville,
Q. Now, why? /

A. Primarily, because John-Mansville bought
f.o.b. the plant and John-Mansville had
to pay the freight to deliver it to
their customers,

Q. Would it be fair to say that John-
Mansville not only had to supply the
freight but any warehousing and distri-
bution on to its customer if it went
beyond the dealer?

A. Yes, plus any selling expense they had.

Q. Mw, sir, in 1964 in computing the lease
royalties on a transaction like the one
we have been talking about, a sale from
Sigurd to Sacramento, assume that the
sale price, the list price to your
dealer was $100.00. He paid you $100.00-

A. Yes.

—_— A AR =



and the freight charge was $10,002 How
was the freight treated in computing
the royalty?

L&)

1t was used as a deduction from the gross
sales price and then you would have the
$90.00 of net sales.

=

Q. At where?
a. At the plant.

0. Now, sir, when you established the ware-
house will you tell me what changes, if
any, that effected when the Sigurd sent
its product from Sigurd, Utah, to the
customer and whether or not the type of
customer changed?

A. Well, in the beginning, right after the
merger,

[Tr. 530]

as we saw from the records in 1955, not
a very high percentage moved through
the warehouse. What we were attempting
to do at that point was to move the
material into our warehouse and sell
this back in part truckload guantities.
To sell a lumber dealer or to a job
site and we'd deliver plywood, we'd
deliver gypsum, we would deliver a
little premium lumber, we'd get a
truckload together but each individual
1tem on that would not constitute a
truckload. This is the way we moved

in the beginning.

|

! (. Now, in, say 1970, will you tell us

! roughly what percentage of the move-
ment out of say the Sacramento Ware-
house would have been in that mixed
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[Tr.

load kind of a situation out to a usep

Mr. Taylor, I can't answer that questig,
I don't know the answer to that one, ;
only know how much or what percentage
moves into the warehouse and what perce.
tage moves out but I don't know the
breakdown.

In 1964 under the Bestwall procedures ay
facilities was it possible for Sigurd g
market to either end-users or to retail
establishments that could not take car-
load lots of wallboard or other gypsum

products?

The answer to that would have to be
practically impossible, We could and
did on rare occasions ship to a team
track and have a dealer come by and
pick up his proportion of that load |
and another dealer would get his propor-
tion of the load but this was so small ‘
that you couldn't measure it really, |
|

531}

Q. Now, sir, were there any factors in the

mid-1960's in the California market in

particular with respect to the operation
of the plants of your competitors which
changed the pattern of movement of wall-
board?

Yes.,

Will you tell us about that?

Well, this major change was the open-
ing of the california market to trucking
which started in 1964 by one competitor

and through 1965 and 1966 this group
until practically the only deliveries




made in california today are by truck.

0. Now, can you practically make truck
deliveries out of the Sigurd Plant to the
california market?

h. No, Slire

0. Tell me, sir, in 1966 or '67, how the
U. S. Gypsum Plant near San Francisco
was servicing its customers in the
immediate area?

MR. McCARTHY: I object to that guestion
and to this line of interrogation. He keeps
talking about -- he hasn't been shown that
it's within the competence of this witness
that he observe how the U. S. Gypsum Company
handled their products at this particular
location. There is no foundation for it.

MR. TAYLOR: If the Court please, the
purpose of this testimony is to refute busi-
ness assumptions made by a man admittedly
incompetent to make those assumptions and the
plaintiff then presumed from those erroneous
assumptions that this man had an improper
motive in that market place. Now, this is the
man who was in the market place and I think
he's entitled

(Tr. 532]
to tell the Ccourt what he was doing and
“hat his competitors were doing and how
that effected what he did.
THE COURT: I am going to let him answer.

The question was --

L The gquestion was assuming the U. S.
Gypsum, is that one of your major
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competitors today, sir?
A. Our largest competitor.

Q. Of the Sigurd Plant in the northern
California area?

A. I don't know that I can answer that, i
know that

Q. 1Is it a competitor in the northern
Ccalifornia area of the Siqurd Plant?

A. Yes, a major competitor,
Q. And it has a plant right in the area?
A. ©No, sir, it doesn't,

Q. Where is their plants?
A. 1In Nevada., The orange dot up in North-
western Corner of Nevada,

|

Q. I see., Take one of the plants in the
San Francisco Area which serve that
market,

A. Yes, but first U. s. Gypsum at that
period of time when this went trucking
also couldn't supply the market so
they opened a warehouse in the San
Francisco market. Now, we have also
major competitors in National Gypsunm,
which is the second biggest producer of
gypsum wallboard with a plant in the
San Francisco Bay Area, Kaiser Gypsun
which is probably the largest producer
of wallboard on the West Coast is
located

[Tr. 533]
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there. The Flintco Company also has a
plant in the San Francisco Bay Area,

Now, with respect to those plants and with
respect to the U.S.G. Warehouse, how are
they making deliveries to the customers?

Now they are making them by truck.
and when did that begin?
In 1964,

Wwas that a -- will you tell us how that
process became involved? Was it a
sudden process or a gradual one?

As I mentioned earlier in my testimony,
this started with one competitor and

as he looked like he might be success-
ful, this was emulated by other people
who also had plants in the market.

And about what period of time, approxi-
mately, sir, did that convert substan-
tially to a truck market?

0Oh, pretty much by the end of 1966, sir,
or going into 1967.

Now, sir, with respect to a 1970 compu-
tation of the lease payment, say the same
sale from the Sigurd Plant to your
Sacramento warehouse instead of the
dealer was involved and then a sale on
out by the warehouse?

Right.

Will you tell us first how the price is
¢stablished at the warehouse?
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A. The price is established by taking oy
best information concerning the dealer
price in that market and reducing

[Tr. 534]

that by 5% and by a second 5%, which ig
the equivalent to 9.,8% which we have
talked about.

Q. And is that the list less 9.8% that you
have heard discussed in this suit?

A. Yes.

Q. Now, how is the list price determined,
how?

A. By our best information as to what the
dealers are paying for gypsum wallboard,

Q. So that would be the eguivalent to the
price that you actually received in 194
from the sale to the dealer?

A. Right,

Q. Now, suppose in 1970, you have a sale
from Sigurd by rail, do you still have
some sales by rail directly out in a
rail lot which does not go into the
warehouse?

A. I am sure that we do have some.

Q0. When you handle a sale like that in
1970, will you tell me how that's _
treated with respect to the computation
of the royalty?

A. The sale that goes directly from our
plant by rail to a dealer?
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9. That is correct.

r. This is made on the basis of the dealer
price less 9.8%.

0. Alright, sir. Now with respect to the sale
from Sigurd that goes into the warehouse
and then goes to a retail dealer. What's
the general relationship between the price
at the warehouse and the price to the
retail dealer?

[Tr. 535]

A. The price at the warehouse is generally
speaking 9.8% less than the price to the
dealer plus the freight to get it on to
the dealer.

Q. Now, sir, assume a sale from Sigurd to
the Sacramento warehouse which then goes
from the Sacramento warehouse say out to
Auburn, California, and it goes into a
third or fourth floor of a building and
is delivered into a room where it is
being applied. Do you have those kinds
of transactions in the warehouse?

A. Yes, we do.

Q. Will you tell us the relationship be-
tween the price at the warehouse and the
price to the user on that kind of a
transaction?

h. Yes, the distribution center or the branch
would be selling that at the list price,
the dealer list price plus the cost of

‘ transporting this board to the job site

and taking it up the two, three, or four

floors, wherever it might be, and stock-
ing it into the room.
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Q. Now, I am going to hand you what the ¢l
has marked as Exhibit 152 and with resp,
to that document, sir, I invite your g
tion first to the line across the page‘
and assume with me some facts as we geq
them below that line and I would like yo
to walk through the computation of net
profit in 1964 and 1970 with respect tg
that transaction.

* * * %

(Tr. 536]

* % * %

Q. * * * Have you caused that to be put to-
gether simply to demonstrate in a visual
way the method in which the net profit
was computed for royalty purposes in
1964 on a transaction with those assumed
figures?

A. That is correct.

Q. With respect, sir, to the material above
line, have you caused that to be pre-
pared to demonstrate visually and in a
simple manner the mechanics of computing
the royalty as you understand the Plain-
tiff would have them compute it on a
transaction in 1970 that went from the
warehouse?

A. That is correct.

* Kk * *

[Tr. 537]

* k% % %

Q. Now, inviting your attention to this
portion of this proposed Exhibit 152
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pelow the line, on the transaction where
actual costs of the plant was $80,00 and
the delivery cost (that would be freight
in 1964)7?

i, YeSe

was $10.00 and your customer paid you
$100,00?

A, Yes,

Wwould you walk through the mechanics of
computing the royalty or the net profit
for the royalty on that kind of a trans-
action as you would have done in 1964?

@]

A. Yes., Following right down below we have
the cost of goods sold at the plant of
$80.00.

0. I interrupt you there, sir. What items
went into the cost of goods sold?

4. The out-of-pocket costs at the plant,
plus the overhead that was incurred at
that plant.

Q. That would not include Portland Office
or Ardmore Office overhead?

R

It did not.

(Tr. 538]

0. Alright, now would you continue.

8« Then, under the formula of 10% of the
cost of goods sold, we would have had
an additional $8.00 for a total cost
from the plant of $88.00. Our sales
price would have been the $100.00 less
the $10.,00 of delivery costs or freight.



for a net sales price of $90.00 which
have resulted in a net profit of $2,00,

Q. Now, that $2.00 would have been utiligze
in the computation of the net royalty g
a transaction like that in 1964, is tha
correct?

A. That is correct.

Q. And would you have transactions just lik
that in 1964?

A. Yes, we did,

Q. Now, inviting your attention to the
material above the line, would you walk
through that in a similar fashion
showing what those figures represent
and again I understand that that is
your interpretation of the Plaintiffs'
method of computing the royalty on the
kind of a transaction you have indi-
cated there? 1Is that correct?

A. Yes, that is correct. Beginning again
with cost of goods sold we have the
same $80.00-- )

Q. Now, are the same items included in |
that same $80,00 that were true in
the 1964 example?

A. Yes.

0. Now, would you continue.

[(Tr. 539]

A. We again have the 10% formula for

S.G.&A of 10% for a total cost of ‘
$88.00. The end sale price again being
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$100.00 to the customer but in this
articular case we are not able to
exclude from that selling price our
freight and delivery costs from the
distribution center to the customer,

we are allowed, however, to deduct the
delivery costs from the plant to the
warehouse which, in this case, is $5.00
so that we then have a net sale price of
$100.00, less the $5.00 to the warehouse
for a net sale of $95.00 or for a pro-
jected net profit of $7.00 under their
method of calculating.

Now, sir, with respect to the activities
in the warehouse and the activities be-
tween the warehouse and the in-user in
your example, the customer, which you
have assumed is $5.00. Are there
services which you do not treat as
selling costs?

There are many.

Now what items did you treat in 1964 as
selling costs?

Calling on a customer, the expenses
incurred in maintaining a salesman to
call on this customer, advertising and
the general office overhead that we had.

I see so in the example above the line
on Exhibit 152 you have excluded those
kinds of expenses that were included
within the 10% in 1964 and have only
included those types of functions of
distribution and delivery and freight
which were not included within the 10%

That is correct.
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[Tr.

Q.

540]

Now, sir, would you turn over to page )
of Exhibit 152 and, sir, have you Worke:
out a general assumption in connection
with the Plaintiffs' theory in the lay-
suit as you have heard it expressed by
their accountant and in the two assump-
tions listed under Assumption #1 have y,
proceeded to compute the royalty on the
basis of the facts in the transaction
above the line in 1970, first treating
those warehouse and delivery freight
charges as a reduction in the sales
price and alternatively treating of
them as a cost of goods so0ld?

Yes, we have done both of these,

And would you walk through those compu-
tations, please?

The first is to treat these warehouse
and delivery expenses as a reduction in
selling price,

Now, sir, in effect, is that similar or
dissimilar to what happened in 19642

That's similar.
Alright sir.

And in that particular case with a cost
of goods sold of $80.00, the 10% SG&A
of $8.00 and a sales price of $100.00
less the $5.00 to the warehouse and the
$5.00 from the warehouse to the custo-
mer, we have a net sale of $90.00 or a
net profit of $2.00 which would be the
same as the method of calculating in
1964.
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g. And that's the method you are utilizing
today 1s that correct?

A». That's correct.

(Tr. 541]

9. Mr. Wilson, will you please walk through
the next computation assuming that you
did not deduct that actual out-of-pocket
costs from the sales price as was, in
fact, done in 1964 but were to consider
that as a cost of goods sold, will you
walk through that for us?

A. Yes. 1In this particular case, we have
taken the $80.00 of costs of goods sold
at the plant and added to that the $5.,00
of warehousing expense between the ware-
house and the customer, adding that
$5,00 on we come to an adjusted cost of
goods sold of $85.00. Applying the 10%
formula, this gives us an SG&A of $8,50.
The sales price is $100.00 but in this
case we are taking only the $5.00 of
freight from the plant to the warehouse
which gives us a net sales price of
$95,00 rather than the $90.00 in the
first assumption; however, if we sub-
tract the $93.50 from the cost of goods
and SG&A from the $95.00 in the Second
Assumption, we come out with a net
profit of only $1.50,

(. And the third page, sir, is simply a
summary of those four computations?

A. Yes, the first one is the way this
actually would have been done in 1964.
The second one is an example of how the
American Gypsum Trust would like it
computed in 1970. The third one is the
method by which we have used to compute
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i1t in 1970 and the fourth one would he
what would happen if we treated these
warehousing costs as a cost of goods
sold rather than as a reduction in
selling price,

MR. TAYLOR: I offer Exhibit 152,
[Tr. 542]

MR. ROOKER: 1If the cCourt please, we
object to the exhibit on the grounds that it
is obviously a contrived illustration. Ther
is no foundation laid that the numbers on
this document bear any relationship whatever
to what actually happened and there is no
explanation why this witness could not have
prepared an illustration of what actually
happened from the books as Mr. Caldwell did
instead of a contrived illustration based
on a purely hypothetical figure without
foundation.

THE COURT: Of course, I think it's just
illustrative of the method employed by the
Defendant corporation in this particular
instance, in determining the net profit
from which the 7% should apply. I hardly
know how else it could be illustrated
except by some such approach as this one.
For that reason I will admit the exhibit.

(Exhibit 152 thereupon
admitted into evidence).

MR. TAYLOR: And if the cCourt please,
we will, of course, present accounting
evidence, economic evidence, cost studies
and that sort of thing as quickly as we
can get organized and arranged for the tull
of those witnesses as it arrives.
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Now, sir, we will return, sir, to the
illus tration of Exhibit 152 in 1970. 1Is
it true that the price over here of the
end-user in fact fluctuates very rapidly?

ves, it has.

A.

0. And that would depend upon whether it
was carload sale or whether there were
material freight or handling allowances
between the warehouse and the end user.

A, That 1is correct.

[Tr. 543]

0. And you are aware of the fact, are you

not, that there will be offered in evi-
dence in these proceedings some specific
cost studies to demonstrate the specifics
of those kinds of transactions?

A. Yes, I am.

0.

Now, sir, as you moved from Bestwall

to Georgia Pacific Corporation and were
faced with these three basic changes
that you described in policy: (1) the
flat out production (2) the cost center
accounting and (3) the warehouse distri-
bution marketing and distribution
delivery concept, did you formulate
then an opinion as to whether those
policies would be helpful or detrimen-
tal to Sigurd as an operating unit?

Yes, I have,

And what opinion did ycu form at that
time?

In my judgment that this has been very
helpfyle-
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Q. Now walt a minute, you are not answerip
my question, Mr. Wilson. I am asking
you to go back to 1965 and I am asking
you if looking at those changes when y
learned about them, whether you had ap
opinion at that time as to whether the
would be helpful or harmful to Sigurd

A. I am confident that they would have bee
helpful to Sigurd.

Q. Now, viewing with hindsight what has
happened since 1965, do you have an
opinion now as to whether, in fact, the
are helpful or harmful for Sigurd? '

A. Well, I am confident again that they
have been helpful because without those
policies, Sigurd would not be

[Tr. 544]
operating today.

Q. Now, I am going to invite your atten-
tion, sir, to what has been marked
Exhibit 153 and I will ask you if that
is simply a catalog showing a range of
commodities offered to the customers
through the distribution centers that
you have described, combining gypsum
products with other products?

A. That is correct.

Q. And we offer that for illustrative pur-
poses if the Court?

MR. McCARTHY: What is that?
MR. TAYLOR: This is a catalog of pro-

ducts sold through the distribution centerS
in 1970. It is dated 1971,



THE COURT: Exhibit 153 will be received.

(Whereupon Exhibit 153
was received in evidence
by the Court)

0. Now, sir, with respect to that Exhibit
153, do you have customers throughout the
Ssigurd Market Area who deal in various

types of building products including

gypsum?
A, Yes.

0. Do you have customers throughout that
area who will not, as a matter of busi-
ness practice, purchase straight loads
of gypsum products?

A, Yes.

Q. Will you tell us how those customers are
served through the warehouse system of
Georgia-Pacific Corporation?

A. Well, this is the first and basic pur-
pose of the Georgia Pacific warehouse
division which is to supply the means
to handle this business which nobody
else in the gypsum

[Tr. 345]

business as we know it today has the
ability to do and this is to congregate
the wide variety of products within a
warehouse and ship these back out in
less than truckload quantities to the
small dealers, the small lumberyards who
don't want to buy a carload of plywood
and who can't really afford the inven-
tory costs and so on to maintain those
inventories.

— e




Qo

Now, sir, you talked in your earlier exy
nation last week and also with referenc
today in your earlier examination regar;.
ing the purchase of a plant at Lovell,
Wyoming?

Yes.

Would you tell us first how you learned,
the Lovell transaction or the availabilij
of the Lovell Plant and then tell us hoy
you went about acquiring that plant?

Yes. I first learned of the availabilit
of the Lovell Plant from the industrial
representative of the Pacific Power and
Light Company located in Portland,
Oregon, Within their territories they
serve the Lovell, Wyoming area. They
were part of a group who had made some
large expenditures and I think in their
case it was well in excess of $100,000
on running lines into this plant which
is about nine miles off the road and
installing transformers and then having
the company who was building the plant
run out of money and run out of financ-
ing prior to completion of the plant and
they were simply trying to interest
everybody in the gypsum business in
going in and completing that plant and
starting it up so they could get a
return from the investment they had
made there.

After that lead did you investigate
that possibility?

[Tr. 546]

A.

I did'
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g. Did you find out whether or not one of
your competitors had beat you to the
punch?

A. Yes, I did.

0. And had they?

A, Yese.

0. Which competitor?

A. The Flintco Company.,

0. Did you, despite that, enter into nego-
tiations seeking to purchase that plant?

A. We did.

0. And that resulted in the contract docu-
ments which are now in evidence, is that
correct?

A. That is correct,

0. Now, were you present in the court room
when Mr. Rooker, in his argument to the
Court, charged Georgia Pacific Corpora-
tion with conspiring with, what was the
name of the firm from whom you bought
Lovell?

A. Gypsum Products of America.

Q. Gypsum Products of America to do Sigurd
in or to damage or do detriment to
Sigurd?

A, Yes,

0. Did you hear that?

A. Yes, 1 did.



Q. Will you tell us, sir, whether or not y
ever had any such intent?

A. I think it's such a ridiculous questigy-
don't ’

[Tr. 547]

know that I should even answer but the
answer is definitely no.

Q. ©Now, sir, in your opinion, was a purchas
of the Lovell facility a benefit to or:
detriment to the Sigurd operation?

A. It was a benefit.
Q. Will you tell us why?

A. It was a benefit because it strengthened
our overall sales position in the wester
part of the United States and in strengt:
ening that sales position it enhanced th
economic position of the gypsum diwvision
which had to be an asset to the Sigurd
plant.

Q. Now, when you acquired that plant, was
it nearly ready for production?

A. It was about 90% ready, yes.

Q. In your opinion at that time, sir, will
you state whether you had an opinion
at the time as to whether or not if you
did not acquire, if one of your com-
petitors would have acquired it?

MR. McCARTHY: That calls for a conclu-
sion, Your Honor.

MR. TAYLOR: I am asking for an opinion
at that time,
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THE COURT: I think it is not a conclusion,
if you know, of course, that one of your com-
petitors would have acquired 1t. Do you
know that?

». Yes, Your Honor, they would have,

[Tr. 548]

0. Now, sir, will you tell us what the
effect would have been had a competitor,
either the one you were negotiating with
or another competitor, acquired that
plant as it would effect Sigurd?

A. Well, they would have been shipping into
Salt Lake City, into Boise, and into
Billings, and other points in Wyoming
and Montana at a lower rate than we
could have done sc and it would have
been to a financial disadvantage to
the Sigurd Plant to have that plant in
the hands of a competitor rather than
within Georgia Pacific.

0. Now, sir, you also have testified about
the closing of the mill at New Orleans
and the eventual expanding of the Acme
facility with some of that eguipment.,
Would you tell us about that, please?

A. We had origirally decided that the
expansion was to take place in calif-
ornia and to utilize the gypsum
deposits that we had acqguired in
Nevada. When we closed the New Orleans
Plant in early 1966, this immediately
gave a let more volume to our Acme,
Texas, Plant and as you can see from
cur '66 and '67 figures that we were
at virtual capacity at the Acme Plant
after we closed New Orleans. So, at
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this point, we said maybe we ought to pg
that machine in the Acme, Texas, locatiy
so that products from that second machj,
can go both to Ccalifornia and can also b
used in the Southwest as well depending
upon which market is best at any givep

time.

Q. Now, sir, in making those projections, g
you intend them to be helpful or harmfy
to the Sigurd operations?

[Tr. 549]
A. Helpful,

Q. Now, by hindsight, sir, do you have an
opinion as to whether in fact that has
been helpful or harmful to the Sigurd
operation?

A. In my judgment it has been helpful. I
think that this is proven by the 1967
results at Sigurd which was even by
the Plaintiffs' admission a real good
year at the sigurd Plant., If the market
price had remained where it was in
California and it will get back there
sometime, that the Sigurd operation
will be a good one and our move will,
I am sure, turn out to be proven to be
the best move that we could have made.

Q. Now, I think one of counsel, probably
Mr., McCarthy, in one of the statements
on this record indicated that by way of
argument that there should have been
a movement of that equipment up to
Sigurd. Did you seriously consider
that possibility back in 1968 when you
decided to expand Acme in 1967 whenever
it was?
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A, 1t was in 1967 and being quite frank,
no, we did not even consider moving that
to Sigurd.

0. why not?

A. There were several considerations, the
first consideration was the gypsum
reserve position at the Sigurd Plant
and 1n our opinion we did not want to
cut those reserves in half by doubling
the capacity at the Sigurd Plant.

0. Why?

A. Well, Sigurd is important to our market-
ing operation. 1It's our best means of
getting into the Intermountain

(Tr. 550]

Area and into the San Francisco Bay
Area in Northern california. We wanted
to maintain this plant in operation
just as long as we can maintain it and
by doing that we are going to increase
our return on the investment that we
have at Sigurd more than we would if

we had installed the second machine
there.

Q. Alright, sir, you said there were
several reasons and you have mentioned
one,

A, Well,--

Q. Are there any others?

B. A second reason, of course, would have
been that the eguipment at New Orleans

unld have needed extension modifica-
tions to have been used at Sigurd. At
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New Orleans this equipment was built gy
designed to operate on natural gas, bot
the kettles and the board dryers. we
don't have natural gas at Sigurd and we
operate with coal-fired boilers and this
would have meant extensive modificatig
to the equipment. I think that anybody
who has been to the Sigurd Plant would
recognize the tremendous furnace moving
task that would have to take place for
Sigurd to get another board machine in
on that property.

Q. Now, I invite your attention, sir, to a
document marked by the Clerk as exhibit
155 and I will ask you if that is the
actual cost of moving the machine from
New Orleans to Acme and installing it
according to your books and records?

A. To the best of my knowledge it is.

Q. 1t was prepared from your books and
records at your direction, is that
correct?

[Tr. 551]

A. Yes, it is.

MR. TAYLOR: We offer it in evidence.

MR. McCARTHY: Well, I think it is im-
material; we have made this suggestion about
it,.

THE COURT: I am going to admit it, Ex-
hibit 155.

(Whereupon Exhibit 159
was admitted into evi-
dence by the court).
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Now, sir, would you tell us, in your
opinion, how much more it would have cost
to move that machinery to Sigurd even
assuming that the economics would have
justified it?

L]

A. In my judgment it would have been some-
where between 1.8 and 2 million dollars
additional to have relocated that equip-
ment in Sigurd, Utah.

Q. Now, sir, there are some projections
that were received in evidence by the
accountant which would require if pro-
duction reached those levels to build
a much, much larger plant? 1Is that
correct?

A. That is correct.

Q. Have you seen those projections?

A. Yes,

Q. Has your firm during the last few years
actually built a plant so that you have
some experience in knowing what it
would cost to build a plant?

A. Yes, we have,

Q. T will show what has been marked as
Exhibit 154 and I will ask you if
those are figures taken or that you

caused to have taken from your books
and records showing the

(Tr. 552]
actual cost of that plant?

A. Yes, to the best of my knowledge.
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MR. TAYL.OR: We offer Exhibit 154,

MR. McCARTHY: I think it is immateriy
the case.

THE COURT: I will admit it for such pry
tive value as it may have,

(Whereupon Exhibit
was admitted intg
evidence by the ¢y

Q. ¥ow, sir, in your opinion would it cost
that amount of money to construct a ney
plant at Sigurd, Utah, if again the
economics were to justify it and your
firm decided to build a new plant at
Sigurd, Utah?

A. No, I don't believe it would cost that
much.

Q. In your opinion how much would it have
cost?

A. In my opinion it would be 20% to 25%
less than that amount.

Q. Now, if the court please, for convenienc
of the Court and counsel, we have had
marked as Exhibit 156 a reduced copy of
Exhibit 157 and we would offer it at
this time simply for convenience?

THE COURT: 1Is this 157 on the board
or easel? This is a reproduction of 157.

MR. TAYLOR: That's correct. It con-
tains nothing additional unless we have in-
advertently done it. The only purpose is to
be a convenient letter-size copy of the bid
exhibit.
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