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PREFACE

In 2005 T had the honour to be appointed to the H.J.Scheltema chair of Byzantine Law at
Groningen University. When I retired as Professor of Roman Law and its History in 2010,
the Law Faculty decided to continue that chair and gave me the opportunity to offer a
temporary professorship to someone of my choice. Prof. Dr Giuseppe Falcone, currently
Professor of Roman Law at Palermo University, had published widely on Byzantine law;
he held the Scheltema chair for several years. The present volume of the Subseciva
Groningana is the result of the fruitful cooperation between Groningen and Palermo or, to
put it more clearly, between Groningen and Italy. The few scholars who specialize in the
exotic field of Byzantine law, are represented in this volume. Their contributions deal with
the legal tradition of Byzantium from the days of Justinian (527-565) down to the reign of
Constantine IX Monomachus (1042-1055). They clearly demonstrate the importance of
Greco-Roman law for the knowledge of Eastern and Western legal history.

Special thanks are due to Tom van Bochove, who with his usual scrupulous
accuracy went through all manuscripts in order to implement the editorial conventions.
Without his daily exertions for more than half a year this volume would not have
appeared. Warmest thanks also to Karen Mulders for her continuous secretarial support
and professional competence.

It is to be hoped that this small, exquisite Byzantine garden will continue to flourish
in the future as it has done during these recent years.

Jan H.A.Lokin
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PRELUDING THE BASILICA, BUT HOW?
The final paragraph of the preface to the Prochiron reconsidered

1. Introduction

The text of the Basilica as it has come down to us presents several peculiarities. It is, for
instance, quite remarkable that the Digest fragments which the Basilica text derives from
the Digest Summa of the elder Anonymous, are always preceded — at least in the older and
better Basilica manuscripts — by the name of the original author of the Digest fragment
concerned: Ulpianu, Paulu, Gaiu, Idem, etc. In the original Digest Summa, these names
did still have some use, but in the text of the Basilica they were superfluous and void of
sense. The same goes for the numbering of the chapters which, again in the older and
better manuscripts, retains the numbers of the fragments of the Digest, even if certain
numbers are lacking, especially where the Basilica skip Digest fragments whose content
had been superseded by more recent Justinian laws. A final peculiarity of the text of the
Basilica concerns the translations of the Latin termini technici, the so-called é&elMnvicpof.
In the two law books issued by emperor Basil the Macedonian (867-886), viz. the
Prochiron and the Eisagoge, these §£gAAnvicuol are nearly always correct as far as their
content is concerned. In the Basilica text, however, the é&gAnvicpol sometimes contain
curious mistakes. Moreover, it also occurs with some frequency that one terminus
technicus has been rendered by two different £€gdnvicpoi, if the Basilica text unit is
transmitted by more than one manuscript; sometimes, one of these manuscripts even
contains the original Latin term.'

The above pecularities caused Scheltema, and in his wake Van der Wal and Lokin,
to argue that an official text of the Basilica probably never saw the light of day. Instead,
they thought it likely that emperor Leo VI the Wise (886-912) merely had an elaborate
table of contents compiled, thus following the example set by his father Basil who did so
twice. This elaborate table of contents probably had the shape of an index titulorum
dividing the text of the Basilica into 60 books and the books again into titles. For each
title, the index enumerated the constituent parts: it listed which titles from the Digest and
the Code and which Novels or chapters of Novels were to make up the new Basilica titles.
The text of the Greek versions of Justinian’s legislation was adopted into the Basilica titles

1 For all this, cf. Van der Wal/Lokin, Delineatio, 82-83.
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VAN BOCHOVE

slightly later. This was the work of scribes or laymen without a thorough legal education:
they rather mechanically ‘filled’ the newly formed titles of the Basilica with texts from
Justinian’s legislation on the basis of the list drawn up earlier. In other words: the
previously established index titulorum served as an editorial plan.?

The hypothesis of Scheltema, Van der Wal and Lokin readily explains
inconsistencies and incongruities in the text of the Basilica: in the light of this hypothesis,
flaws and errors such as those referred to above should be attributed to scribes and clerks
who simply lacked the knowledge and skill to make the necessary adjustments. Moreover,
the hypothesis also explains how it is possible that the prefaces to the Prochiron and the
Eisagoge allude to two completed dvakofdpoeig tdv maloudv vouwv: these purifications
of the old laws resulted in two large compilations of laws, one in 60 books and one in 40
books, both effectuated during the reign of Basil the Macedonian. In their turn, they were
followed by the 60 books of the Basilica text, compiled during the reign of Leo the Wise.’
In the light of the hypothesis concerning an index titulorum serving as an editorial plan,
the prefaces to the Prochiron and the Eisagoge do not allude to completed compilations of
laws, but rather to two completed editorial plans.

2. Index titulorum

Apart from the text of the Basilica (with or without the scholia), some manuscripts also
transmit indices titulorum.* Work on these indices has shown that some of them are more
than just nivaxeg — tables of contents — of manuscripts. For, these indices titulorum do not
only divide the text of the Basilica into books and titles, while providing the titles with
rubrics, but also come up with information regarding the internal structure of the Basilica

2 For this entire section, cf. e.g. H.J. Scheltema, ‘Probleme der Basiliken’, TRG 16 (1939), 320-346
(341-343) (repr. in: H.J. Scheltema, Opera minora ad iuris historiam pertinentia, (collegerunt N. van
der Wal/J.LH.A. Lokin/B.H. Stolte/Roos Meijering), Groningen 2004, 170-188 (185-186)); H.J.
Scheltema, ‘Uber die Natur der Basiliken’, TRG 23 (1955), 287-310 (297) (= Scheltema, Opera
minora, 290-306 (296-297); N. van der Wal, Les commentaires grecs du Code de Justinien, ’s-
Gravenhage 1953, 25-26; Van der Wal/Lokin, Delineatio, 83; Th.E. van Bochove, To Date and Not
to Date. On the Date and Status of Byzantine Law Books, Groningen 1996, 183.

3 Cf. e.g. Van der Wal/Lokin, Delineatio, 83; Van Bochove, To Date and Not to Date (note 2 above),
184. On the issue of the compilations of laws in 60, 40 and again 60 books, cf. Th.E. van Bochove,
‘Some Byzantine Law Books. Introducing the Continuous Debate Concerning Their Status and Their
Date’, in: J.H.A. Lokin/B.H. Stolte, [a cura di], Introduzione al diritto bizantino. Da Giustiniano ai
Basilici, [Collegio di Diritto Romano 2009. Pubblicazioni del CEDANT, 8], Pavia 2011, 239-266
(245-247 and 248).

4 For a survey of the extant indices titulorum, cf. Van Bochove, To Date and Not to Date (note 2
above), 185-186; Th.E. van Bochove, ‘Index Titulorum. Merely Table of Contents or Apyr cOv Ocd
t®v Bactuk®dv?’, SG VI (1999), 1-58 (2-3).
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titles. The indices list the constituent parts of the Basilica titles by means of references to
the legislation of Justinian: it concerns source references indicating the relevant books and
titles from the Digest and the Code, and the numbers of the relevant Novels, all references
usually accompanied by rubrics. Moreover, at least three of the extant indices titulorum
show evidence of having been compiled towards the end of the ninth century. Two indices
do so directly: it concerns the Index Coislinianus (ICb), the index titulorum covering all
60 books of the Basilica, and ICb 2, which covers the first nine Basilica books.’ IPc, the
third index which covers the books 45 — 50, provides indirect evidence.’ Because of their
dating, the indices titulorum coincide with the compilation of the text of the Basilica itself,
and may even predate that text. Thus, the indices titulorum seem to substantiate the above
hypothesis concerning an index titulorum serving as an editorial plan. In this way, the
extant indices titulorum of the Basilica would appear to be a perfect prelude to this
compilation of laws.

3.  Three compilations of laws

All that glitters is not gold. For, the prefaces to Basil’s two law books themselves appear
to question the hypothesis that these prefaces would merely refer to two completed
editorial plans in the form of indices titulorum, one in 60 books and one in 40 books, resp.

3.1.  Prochiron preface: 60 books

The relevant passage from the preface to the Prochiron — consisting of two fragments that
are closely connected with respect to content — reads as follows:

Ei 8¢ 11 é\mec Exot 10 map’ UGV ypapdpevov — o0dE yap oldv e dmeipmv BipMov ypaeny
gv Tadtn tfj cvvropia Tepinedfivar —, xpeav 1o1g Priomdvag éykdmtovotv &v 1@ Tap UMV
aptiog avakekobappéve tod vopov mhdrel v tod (nrovuévov yv@dotwv dpvcachat. (...)
"Eneidn) 8¢ avotépo avakafdposwg v makoidv vopnv éuvnuovedoouey, idévar xpn, ot
ovvaynoxdteg &v Evi TeyEL TO avpnuévo mavto tebeikapev, ©¢ av dNAN kol cang N
o0tV dpylo Taol Yvepilorto: td uéviolye GLUVESTATA TOV TOAMAY VOP®V &V Td OIKelm

5 On the date of ICb, cf. Th.E. van Bochove, ‘Working with ICb. Some observations on the present
state of the Index Coislinianus as a research tool’, in: V.A. Leontaritou/K.A. Bourdara/E.Sp.
Papagianni, [Hrsg.], Antecessor. Festschrift fiir Spyros N. Troianos zum 80. Geburtstag | Avtikijvowp.
Twnrixog topog Xrvpov N. Tpwidvov yia ta dydonroota yevédlid tov, Athen / AbYva 2013, 197-216
(199-202); on the date of ICb 2, cf. Van Bochove, ‘Index titulorum’ (note 4 above), 14-16.

6 On the date of IPc, cf. Th.E. van Bochove, ‘Index titulorum. II: IPc, the partial index of the Basilica
in cod. Paris. gr. 1349°, SG VIII (2009), 35-104 (42-51).

269



VAN BOCHOVE

/ / 2 e / 4 / /7 / ~ / \
oynuatt pévovto €v etépaig eénkovta Piprolg kabuvmeta&opev, tolg PovAousvolg omovdny
Kol EPL THY YVOGIV Kol pdOnotv tod mhdroug tdv vépmy dykatodeiyaveg.’

This passage clearly states that those who are looking for legal knowledge and for whom
the Prochiron is not satisfactory to that end, have to take the trouble to bury themselves in
the recently purified mass of the law: év 1@ map HUAOV dpting dvakekadapuéve Tod vOpoL
nhdtel. They have to gain the knowledge they seek from there. What follows is a
specification: it concerns a purification of the old laws, an dvoxdOapoig TV mohau®dv
vouwv. The passage continues with the observation that all abolished laws have been put
together in one book or volume, the &v tedyoc.® The old laws that are still valid have been
arranged in 60 other books, while retaining their own form: a péviorye cuvesTdTO TOV
toA®dv vopov &v 1@ oikelp oyjuatt pévovia &v £téporg  Efkovto  Bifroig
kobvretdEopey.

For the time being, the latter phrase with its reference to the valid laws being
arranged into 60 books is the most important one: apparently, a book — BiBAog or fipriov —
implies a complete, fully elaborated text.” The preface to the Prochiron confirms this
elsewhere. In its lines 45-51, the preface alludes to the origin of the law book. We read
that for the compilation of the law book the mAfifog tfig ypopfig T@v vopwv had been
scrutinized. From each book of this mAf0og the useful, necessary and frequently consulted

7 Prochiron preface, 1. 59-62 and 77-82 (Schminck, Studien, 58 and 60). Transl.: ‘If our document
lacks anything — for it is impossible to include the contents (lit. the writing) of countless books in
this résumé —, then those who diligently lose themselves in the extension (10 mAdtog) of the law
purged only recently by us, have to gain the knowledge they seek from there. (...) Above we made
mention of a purification of the old laws. One must know, that we have collected all abolished
regulations, and put them in one volume. In this way their invalidity ought to be obvious and
clearly recognizable to all. What has remained valid of the old laws has been classified in sixty
other books, retaining its own form. We have left the zeal for knowledge of the extension of the
laws, and for the act of learning itself as well, to personal initiative’.

8 Van der Wal and Lokin observe that the hypothetical index titulorum serving as an editorial plan for
the text of the Basilica, must also have specified which fragments from the relevant Digest title and
which constitutions form the relevant Codex title had to be omitted in the Basilica text because of
their abrogation by more recent Justinian law. The details could be derived from Basil’s €v tedy0¢
which enumerated all abrogated laws. Van der Wal and Lokin argue that this procedure may be the
reason why the £v 1edyog is no longer extant; cf. Van der Wal/Lokin, Delinatio, 83.

9 On the terms Bifroc and Bipriov, cf. e.g. B. Atsalos, La terminologie du livre-manuscrit a [’époque
byzantine. 1T° partie: Termes désignant le livre-manuscrit et 1’écriture, [EAAnvikd. Ilepiodikov
Zoyypoppo Etapeioc Makedovikdv Enovddv. [apdptnua, 21], Ococatovikn 1971, 46-87; A.-M.
Talbot/E. Gamillscheg, ODB, s.v. Book; G. Cavallo, “Book”, in Brill’s New Pauly. Antiquity
volumes edited by: Hubert Cancik and Helmuth Schneider. Brill Online, 2012. Reference. University
of Groningen. 13 November 2012 http://referenceworks.brillonline.com/entries/brill-s-new-
pauly/book-¢220900, with further references.
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items had been collected:' the phrase 8k T0d &éxdotov Piiiov shows that the term Biiiov
denotes a concrete text. Thus, the use of the term PifAiov argues against the hypothesis
that the Prochiron preface would refer to a completed editorial plan in the form of an index
titulorum in 60 books.

3.2. Eisagoge preface: 40 books

Mutatis mutandis, the same appears from the preface to the Eisagoge. The relevant
passage in this preface reads as follows:

Kol mpdtov pev (sc. 1 fuetépo Pooctrein) ta &v TAdtel TOV modadv VOP®OV Kelpeva mdvta
avakaddpaca, v teccapdikovio BiProlg aOG wTov Kol dvdbevtov 10 mhv YO Tod vOpov
o¢ moua Oglov Duiv gképacev: (...), €k 1AV elpnuévev teccopdkovia PiProv TdV
/ e / / b / b / / 2 7
TPOKEKPILEVOY G Be0ddAKTOV VOL®V EKAEEAUEVT €V TEGGOPAKOVTA TITAOLS 100plOU®G
toig Bifroic, &v xepol pépev coTplov Kol Yoy®eef vopov kol chviopov kol coef Kol
loayoyucdv éketvov Tdv &v Taig Tesoapdiovta BiBrowg keyévav duiv potiuioarto.

This passage again consists of two fragments which belong closely together as regards
content. The first fragment observes that all the extensive texts of the old laws have been
purified, and that the result has been structured into 40 books. The second fragment —
dealing with the Eisagoge itself — adds that from those 40 books a selection has been made
in 40 titles, and that this selection — designated as law — constitutes a clear résumé of the
regulations incorporated into the 40 books. At the same time, the selection serves as an
introduction into those regulations.

10 Cf. Prochiron preface, 1l. 46-49 (Schminck, Studien, 58): (...), tt v émwofcowev, Gote Kol TOV
avBpdrov OV kvov dmoBéchat kol v TV vopwv didackariav ebinmrov motficor; O08&v Etepov 1§
gydyon glg 10 TAfiBog Thc ypoapfic tdv vopwv kai €€ Exdotov Biiiov to dvaykaia kol ypeiddn Kol
cLvAG (nrodpeva avoréEacOor (...). Transl.: ¢(...), what could we think of, so as to make people
lay aside their fear and render legal education easily comprehensible? Nothing but to become
engrossed in the multitude of written laws and to collect from every single book the necessary, useful
and frequently occurring items, (...)’.

11 Eisagoge preface, 11. 31-33 and 36-40 (Schminck, Studien, 6). Transl.: ‘First our majesty purged all
the extensive texts of the old laws and poured the entire mass of the law, unsullied and unadulterated,
into forty books, offering it to you as a divine drink. (...), our majesty has made a selection from the
said forty books, which had been accepted on the grounds that they consisted of the laws taught by
God, and set it down in forty titles, equalling the number of books, wishing to put into your hands out
of the contents of those forty books a concise, clear and introductory law, which preserves and brings
profit to the soul’. (Translation adopted from W.J. Aerts/Th.E. van Bochove/M.A. Harder/A.
Hilhorst/J. H.A. Lokin/R. Meijering/S.L. Radt/J. Roldanus/B.H. Stolte/N. van der Wal, ‘The
Prooimion of the Eisagoge: Translation and Commentary’, SG VII (2001), 91-155 (97 and 99)).
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The passage in its entirety contains no less than three phrases implying that the term
Bipriov denotes a concrete, fully elaborated text: (1) ta év mAdtel TV moAou@dv vOp®V
Kelpevo Tdvta avakaddpaca, év tescapdikovto BiProig (...) 10 mav youa Tod véuov (...)
vuiv éképaoev; (2) &k TdV eipnuévav tescapdrovto BPAov TV (...) vopov kheEapdvn,
and finally (3) ékelvov t@®v év taic tecoapdrovto BiProig kewévov. Thus, the use of the
term Pifiiov argues against the hypothesis that the preface to the Eisagoge would merely
refer to a completed index titulorum in 40 books."

3.3. Basilica text: 60 books

If we take the information provided by the prefaces to the Prochiron and the Eisagoge
literally, these prefaces appear to force us to accept that once there existed indeed two
large, fully elaborated compilations of laws: one in 60 books (referred to in the Prochiron
preface) and one in 40 books (mentioned in the Eisagoge preface), both completed during
Basil’s reign. They preluded the 60 books of the Basilica text, which was compiled during
the reign of Leo the Wise. By our modern day standards, three large compilations of laws
all dating from the later ninth century would seem to be too much of a good thing." Apart
from the index titulorum hypothesis, at least two attempts have been made to shed light on
this matter.

4.  First attempt: the proposed dating of the Prochiron to 907

In 1986, the German scholar Andreas Schminck proposed to date the Prochiron to the year
907. The law book would thus have been issued by Leo the Wise instead of by Basil, and
it would follow the Eisagoge rather than precede it. In Schminck’s view, Leo the Wise had
the compilation of laws in 40 books, which had been completed shortly before the death of
his father Basil, refashioned to form a compilation of laws in 60 books, viz. the Basilica.
According to Schminck, however, the Basilica did not originate during the reign of Leo
the Wise. He rather differentiated between a large compilation of laws issued in Leo’s day,
known as the Sixty Books, and the Basilica which came into being some 150 years later.
The Basilica would have been compiled at the faculty of law in Constantinople, which was
initiated by emperor Constantine IX Monomachos in the middle of the eleventh century —
probably in the year 1047 — and headed by the vopdevAia& John Xiphilinos. In Schminck’s

12 For the use of the term Bi{PAog or Biriov arguing against the index titulorum hypothesis, cf. also Van
Bochove, To Date and Not to Date (note 2 above), 184-185.

13 Cf. again the résumé of this entire issue in Van Bochove, ‘Some Byzantine Law Books’ (note 3
above), 248; cf. also the literature quoted in note 37 below.
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line of reasoning, it is the Sixty Books of Leo the Wise that would have been referred to in
the preface to the Prochiron. The £v tedyoc, mentioned in the same preface, would have to
be identified as the Collection of Novels of Leo the Wise."

The dating of the Prochiron will make or break Schminck’s view regarding the
avakddopoig TV maloudv voumv, resulting in the €v 1edyog and the compilation of laws
in 60 books, mentioned in the preface to this law book. And this dating is a real bone of
contention. Elsewhere, I have dealt with the dating of the Prochiron at length."” Here,
suffice it to say that I hold on to the traditional dating of the Prochiron'® to the first part of
the reign of Basil the Macedonian, mainly on the basis of two criteria already established
by Zacharid von Lingenthal. First, there is the rubric of the Prochiron in its entirety, which
mentions emperor Basil the Macedonian, together with his sons Constantine and Leo as
his co-rulers. Thus, the law book must have been promulgated during the joint rule of
these three emperors, i.e. in the years between 870 and 879. Second, there is the dating of
the oldest manuscripts handing down the text of the law book, viz. the codd. (Bodl. 715b)
Laud. gr. 39 and Coisl. gr. 209." To these manuscripts can be added cod. Paris. suppl. gr.
622, discovered after Zacharid von Lingenthal’s day by Minoides Mynas. These three
manuscripts date from the beginning of the tenth century,' which is, of course, a date by
approximation. However, by virtue of their dating to the beginning of the tenth century,
the manuscripts dispute a dating of the Prochiron to the year 907, because they may have
been written prior to that year.

Apart from these dating criteria, it is highly questionable whether the v tebyog can
be identified as the Collection of Novels of Leo the Wise. According to the Prochiron
preface, the v 1ebyog exclusively listed laws that had already lost their validity. In his
Novels, Leo did not only repeal earlier laws, but he also confirmed the legal validity of
existing provisions, and even introduced some new regulations.'” Moreover, recent

14 For all this, cf. Schminck, Studien, 27-33, 65-66, 78-80, 98-102 and 132; A. Schminck, ODB, s.v.
Basilika. On the Sixty Books, cf. A. Schminck, ‘“Frommigkeit ziere das Werk™. Zur Datierung der 60
Biicher Leons VI.”, SG 111 (1989), 79-114. For a short résumé of Schminck’s view, cf. Van Bochove,
‘Some Byzantine Law Books’ (note 3 above), 248-250 and 264-265.

15 Cf. Van Bochove, To Date and Not to Date (note 2 above), passim, in particular 29-56.

16 Contra Schminck’s review of my monograph in JOB 48 (1998), 350-354.

17 For all this, cf. C.E. Zachariae, O Ilpdysipoc Nouog. Imperatorum Basilii, Constantini et Leonis
Prochiron, Heidelbergae 1837, LIV-LX; Van Bochove, To Date and Not to Date (note 2 above), 29
(résumé), with further references.

18 Cf. RHBR, I, Nos. 148, 206, and 209.

19 Cf. e.g. Van Bochove, To Date and Not to Date (note 2 above), 182-183; cf. also Zr. Tpwidvog, Ot
mnyés tov folavavod ducaion, Abva/Kopotvi 2011°, 251-252.
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research has again confirmed that it is rather unlikely that Leo the Wise would have issued
his Novels directly in the form of a Collection.”

Since Schminck published his study, one new source has come to light which seems
to argue against the traditional dating of the Prochiron to the years 870-879. It concerns a
Basilica scholion transmitted in cod. Taur. B I 20 (= T). The scholion in question — sch. T
1 ad B. 44,1,114 — quotes Proch. 33,30-32, a set of new provisions first promulgated by
the emperor who issued the law book. The quotation is preceded by the following
inscription: "Ex tod &yyeipidiov 10D petd ta Pooctiuca Sd kvvofdpemc.”’ The scholion
indicates that the Prochiron was written after the Basilica. As the Basilica are ususally
dated to the reign of Leo the Wise, the scholion seems to suggest that the law book was
issued during Leo’s reign. Elsewhere, 1 have dealt with this scholion extensively;”
therefore, I do not intend to repeat my entire line of reasoning. Here, it may suffice to
emphasize just one point. What, if we accept both the information provided by the
scholion — viz. that the Prochiron was compiled posterior to the Basilica —, and
Schminck’s view that the term ta Bacilikd owes its existence to a personal preference of
the vopdguiaé John Xiphilinos, and that the Basilica came thus into being under his
direction towards the middle of the eleventh century?* Ultimately, this would imply that
the Prochiron would have been issued in the mid-eleventh century, i.e. some 150 years
after the death of Basil the Macedonian and his sons Constantine and Leo, the emperors
mentioned in the rubric of the law book. This ultimate consequence is absurd and
impossible because of the dating of the oldest manuscripts handing down the Prochiron.
The dating of the codd. Laud. gr. 39, Coisl. gr. 209 and Paris. suppl. gr. 622 to the
beginning of the tenth century is simply incompatible with a dating of the Prochiron some
time after the year 1047, the probable date of the foundation of the law school in

20 Cf. J. Signes Codoiier, ‘The Corpus of Leo’s Novels. Some suggestions concerning their date and
promulgation’, SG VIII (2009), 1-33 (passim); J. Signes Codoiler, ‘Las Novelas de Leéon VI el
Sabio’, in: Lokin/Stolte, Introduzione al diritto bizantino (note 3 above), 267-321 (passim).

21 Sch. T 1 ad B. 44,1,114 (ed. J. Dittrich, ‘Die Scholien des Cod. Taur. B.I. 20 zum Erbrecht der
Basiliken’, FM 1X (1993), 181-298 (245/1104). Transl.: ‘From the Manual (published) after the
Basilica; written in vermilion (red ink)’. There are two more scholia in the Taurinensis (which hands
down the Synopsis Basilicorum Maior) containing quotations from the Prochiron. The first scholion
pertains to SBM A 33,2 and quotes Proch. 1,14, preceded by the source reference &k tod &yyeipidiov
and accompanied by the note peta ta Pacidikd. The second scholion pertains to SBM A 65,1 and
quotes Proch. 2,3, preceded by the same source reference and accompanied by the note peta v
ZkOeowv 1oV Pacihkdv; cf. Dittrich, ‘Die Scholien des Cod. Taur. B.I. 20°, 187 with the notes 1, 12
and 13. Dittrich has not edited the latter two scholia in their entirety, because they do not relate to the
law of inheritance as laid down in the Basilica.

22 Cf. Van Bochove, ‘Some Byzantine Law Books’ (note 3 above), 262-266 (Appendix II: Some scholia
in cod. Taur. B I 20).

23 Cf. again Schminck, Studien, 27-33, and 132.
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Constantinople. The information provided by the scholion in the Taurinensis that the
Prochiron would have been issued posterior to the Basilica is only credible if one accepts
that the designation 10, Baocthikd cannot be looked upon as a personal preference of John
Xiphilinos,* but must already have occurred long before the mid-eleventh century, i.e. in
the early tenth century, — and that, consequently, the compilation of laws known by the
name Basilica came into being during the reign of Leo the Wise. This line of reasoning is
not merely interesting, as for instance Zachary Chitwood would have it: it is vital in the
discussion concerning the origin of the Basilica, both the name and the compilation of
laws.”

After all the observations made in the present paragraph, I hold on to the view that
the information provided by the scholia in the Taurinensis in incorrect. Moreover, I hold
on to the view that the Prochiron was issued prior to the Basilica, whereas this compilation
of laws came into being during the reign of Leo the Wise, instead of towards the mid-
eleventh century.

5.  Second attempt: the hypothesis concerning a second edition of the Prochiron

The second attempt to shed light on the complicated issue of the three extensive
compilations of laws, all dating from the later ninth century, was undertaken by the
Spanish scholar Juan Signes Codofier. In the year 2007, he and his colleague Francisco
Andrés Santos published a monograph containing a Spanish translation of the Eisagoge

24 On this, cf. M.Th. Fégen/D. Simon, ‘Tractatus de peculiis’, FM X (1998), 261-318 (296 with note
35); cf. also Th.E. van Bochove, ‘Tenth Century Constantinople: Centre of Legal Learning? Second
thoughts concerning the addition of the older scholia to the Basilica text’ (in print; to be published in
the next volume of FM), § 5 (5) with note 41.

25 Cf. Z.R. Chitwood, Byzantine Legal Culture under the Macedonian Dynasty, 867-1056, Dissertation
Princeton University, June 2012 (http://arks.princeton.edu/ark:/88435/dsp01x346d4203), 44 note 68:
‘Van Bochove, “Some Byzantine Law Books”, pp. 262-6 argues that the term ta Bactiucd was used
in at least one case before the eleventh century, in the scholia transmitted by cod. Taur. B I 20. This
would undercut Schminck’s argument that the term ta Pocthikcd was used as a noun only starting in
the eleventh century. While van Bochove’s argument is interesting, Schminck’s schema remains for
the Sixty Books/Basilika, in my opinion, persuasive and cannot be overturned based on scholia in a
manuscript which can be dated only on paleographical/codicological grounds.’. It is true that the
Taurinensis dates from the middle of the eleventh century(!) — cf. RHBR, I, No. 285 — and that this
dating is one by approximation, based on palacographical grounds. Despite this, in my view the
evidence of the scholia in T cannot be simply ignored, especially if one maintains both that the
Prochiron was issued after the Basilica (in accordance with the scholia in T) and that the Basilica
came into being in the mid-eleventh century (Schminck’s line of reasoning). In this respect, the
dating of the oldest Prochiron manuscripts to the early tenth century creates an unsolvable
inconsistency.
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with the accompanying scholia.® In their monograph, the translation is preceded by an
elaborate introduction — called Estudio —, for the greater part written by Signes Codofier.
Among other things, this introduction deals with the dating of the Prochiron and that of
the Eisagoge, and with all the problems originating from and connected with those
datings. Signes Codofier’s inspiring and thorough study has induced me to reconsider
some of my earlier views.

Regarding the dating of the Prochiron — in the above matter of the three extensive
compilations of laws, the dating of the Eisagoge is not in issue —, Signes Codofier more or
less steered a middle course between Andreas Schminck’s view and that of my own. He
adhered to the traditional dating of the Prochiron to the first part of the reign of Basil the
Macedonian, viz. to the years 870-879, and even did not rule out a more precise dating to
the year 872.>” However, Signes Codofier also assumed that the Prochiron was subject to a
revision, effectuated during the reign of Leo the Wise. This revision would eventually
have led to an official second edition of the Prochiron, probably published during the short
reign of Leo’s brother Alexander, i.e. between 11 May 912 and 6 June 913.*

Signes Codofier’s most important consideration arguing in favour of the existence of
a revision of the Prochiron is his conclusion that the final paragraph of the preface to the
law book, viz. its lines 77-82 (in Schminck’s edition; it concerns Signes Codofier’s part
D), does not belong to the original text, but must be regarded as a later addition. This line
of reasoning allowed him to make a highly important distinction in the passage from the
Prochiron preface as it has been quoted in § 3.1 above. In Signes Codofer’s view, the
Prochiron is to be regarded as a manual of law in forty titles, resulting from — and being
part of — the work on the TAdtoc T®V vOumv, mentioned in the lines 61-62: &v 1@ map MUAV
aptiog avakekabapuéve tod vopov mhdtel. This mAdtog T@V voumv ought to be taken in a
very concrete sense: it would refer to a purified Greek version of the Corpus Iuris Civilis,
compiled in the first regnal years of Basil the Macedonian. The final paragraph of the
Prochiron preface, however, would not refer to Basil’s undertaking: instead, it would
rather allude to his son Leo’s enterprise. For, the sixty books mentioned in the lines 79-81
— 10, HéVTolyE GLVESTMTO TOV TokaldV vOpmV &v Td oikelp oyfuatt pévovta &v £Tépaig
g&nkovta Biproig kabvretdopev — would have to be identified as the sixty books of the

26 J. Signes Codofier/F.J. Andrés Santos, La Introduccion al Derecho (Eisagoge) del Patriarca Focio,
[Nueva Roma. Bibliotheca Graeca et Latina Aevi Posterioris, 28], Madrid 2007.

27 On the dating of the Prochiron, cf. Signes Codofer, Estudio § 3.7: La datacion del Prochiron, in:
Signes Codofer/Andrés Santos, La Introduccion al Derecho (note 26 above), 189-267, in particular §
3.7.1: La intitulatio del Prochiron y la datacion del Zavordensis, 189-201.

28 On the revision and the second edition of the Prochiron, cf. Signes Codoiier, Estudio § 3.7.7: La
revision del Prochiron, in: Signes Codofier/Andrés Santos, La Introduccion al Derecho (note 26
above), 240-246.

276



PRELUDING THE BASILICA

Basilica text, compiled in the beginning of the reign of Leo the Wise. As a later addition to
the Prochiron preface, the entire final paragraph would be part of the second edition of the
law book, effectuated after the death of Leo in response to the demand instigated by the
Book of the Eparch: it would have been necessary to bring the Prochiron up-to-date in the
light of the Novels of Leo, and because of the compilation of the Basilica text. Signes
Codofier also observed that the £v tedyog referred to in line 78 — &v &vi tedyel ta
avnpnuéva tdvto tebeikapev — cannot be identified as the Collection of Novels of Leo
the Wise, but kept an alternative identification eventually in suspense.”

Despite Signes Codoier’s observations and conclusions with regard to the final
paragraph of the preface to the Prochiron, I doubt that this paragraph should indeed be
looked upon as a later addition. My hesitation is caused by my own research in the matter
of the indices titulorum of the Basilica, new discoveries, and new insights inspired by
Signes Codoiier’s Estudio, all leading to a new interpretation of the phrase &v 1@ oikeil®
oynuott pévovta in line 80 of the Prochiron preface.

6. Cod. Ridolfi: Cujas’ lost manuscript

In the Codex part of the Basilica text, the Greek versions of the constitutions normally go
without an inscriptio, i.e. the part of the constitution mentioning the names of the emperor
or emperors who originally promulgated the constitution concerned, and of the
addressee(s). As a rule, the compilers of the Basilica text simply omitted the inscriptio as a
redundant text unit. However, in the Basilica text, there is — at least — one exception to
this.

In the sixteenth century, the French scholar and humanist Jacques Cujas (1522-
1590), one of the most important protagonists of the French school of law, the mos
gallicus, possessed a Basilica manuscript which is now sadly lost. It is certain that this
manuscript — which is also known as the codex Ridolfi —, must have contained the Basilica

29 On the final paragraph of the Prochiron preface as a later addition, cf. Signes Codofier, Estudio §
3.7.6: El proemio del Prochiron, in: Signes Codofier/Andrés Santos, La Introduccion al Derecho
(note 26 above), 224-240, in particular 231-240; on the €v tedyog: 232, 235 and 236-238; on the
nAdtoc tdv voumv, cf. Signes Codofier, Estudio § 3.7.8: El ITAdtog tdv vopwv, 246-267, and § 3.7.6:
El proemio del Prochiron, passim. It should be noted that here I have restricted myself to merely
giving a concise résumé of Signes Codofier’s most important views and conclusions regarding the
Prochiron, and in particular its preface, without attempting to discuss his entire line of reasoning. For
a complete survey of all Signes Codofier’s views, also regarding the Eisagoge, cf. Signes Codoiier,
Estudio § 3.9: Conclusiones sobre la cronologia del Prochiron y la Eisagoge, 270-274 (273-274); cf.
also the résumé in Van Bochove, ‘Some Byzantine Law Books’ (note 3 above), 252-254.
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books 54-57, but it probably comprised the books 46-60.*° From this Basilica manuscript
Cujas quoted a number texts, especially in his commentaries on the Justinian Code,
published under the titles Paratitla in libros IX Codicis Justiniani,’' and Ad tres postremos
Codicis Justiniani libros commentarii.*> In particular in his Commentarii, Cujas restituted
many Codex constitutions on the basis of his Basilica manuscript. In their turn, Scheltema
and Van der Wal used the works by Cujas as testimonies of the text of the Basilica: they
used the Paratitla and Commentarii in order to restitute the text of the books 54-59.%

In the Commentarii, and via the apparatus criticus and the apparatus testimoniorum
of the Basilica text, I have come across four cases in which Cujas quotes the inscriptio of a
Codex constitution:

(1) C.10,3,7=B.56,6,7 rest.: Adtokpdtmp ZHvVeV T@ Aopvive.

(2) C.10,16,13 = B. 56,8,13 rest.: Adtokpdtop Avactdoiog Avleuim éndpym TV
TPAULTOPI®V.

(3) C. 10,19,9 = B. 56,8,24 rest.: Adtokpdtop Avactdoloc AvOeuim Endpym tdv
TPALTOPI®V.

(4) C.12,40,12=B. 57,5,12 rest.: Abtokpdtmp Tovotviavdc.™

Scheltema and Van der Wal did not regard the above inscriptiones as genuine Basilica
text, and therefore relegated them to their critical apparatus: they considered the

30 Cf. H.J. Scheltema/N. van der Wal, [edd.], Basilicorum Libri LX, Series A Volumen VII: Textus
librorum LIIT — LIX, Groningen/’s-Gravenhage 1974, xviii. On Cujas’ lost Basilica manuscript, cf.
Heimbach, Prolegomena, 171-172 and 177-180; Heimbach, GRR, 348, 349 and 353; § 8.3 below.

31 First edition: Paris 1579; cf. H.E. Troje, Graeca leguntur. Die Aneignung des byzantinischen Rechts
und die Enstehung eines humanistischen Corpus iuris civilis in der Jurisprudenz des 16.
Jahrhunderts, [Forschungen zur neueren Privatrechtsgeschichte, Band 18], Kéln/Wien 1971, 163
note 33. The Paratitla are accessible via Jacobi Cujacii J.C. praestantissimi Opera omnia in decem
tomos distributa quibus continentur tam priora, sive quae ipse superstes edi curavit; quam posteriora,
sive quae post obitum ejus edita sunt / jam a Carolo Annibale Fabroto J.C. disposita, Tomus II,
Neapoli 1758, col. 1-630.

32 First edition: Lyon 1562; cf. Troje, Graeca leguntur (note 31 above), 256-257 with note 61. The
Commentarii can be consulted via Cujas, Opera omnia, 11 (note 31 above), col. 641-1014.

33 Cf. Troje, Graeca leguntur (note 31 above), 256-257; Scheltema/Van der Wal, Basilicorum Libri LX,
A VII (note 30 above), xviii-xix.

34 (1) Cujas, Opera omnia, 11 (note 31 above), col. 652; BT 2562 app. crit. ad 1. 4 édv. Transl.: ‘Emperor
Zeno to Domninos [viz. Dominikos]’. (2) Cujas, Opera omnia, 11, col. 674; BT 2570 app. crit. ad 1.
16 &dv. Transl.: ‘Emperor Anastasios to Anthemios the praetorian prefect’. (3) Cujas, Opera omnia,
11, col. 682; BT 2572 app. crit. ad 1. 8 tva. Transl.: ‘Emperor Anastasios to Anthemios the praetorian
prefect’. (4) Cujas, Opera omnia, 11, col. 976; BT 2621 app. crit. ad . 3 pndeic. Transl.: ‘Emperor
Justinian’.
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inscriptiones to be spurious, or thought that Cujas had fabricated them himself.” In the
end, they concluded that Cujas can hardly have drawn the inscriptiones from the Basilica
text, and that it is impossible to guess where he found them.*

It is true that the above inscriptiones do not tally with the usual pattern of the
Basilica text, according to which inscriptiones (and subscriptiones) of Codex constitutions
are left out. In view of this, Scheltema and Van der Wal had good reason to distrust Cujas’
inscriptiones. However, no less than four cases would appear to be too much of a
coincidence. It can simply not be ruled out that Cujas’ manuscript did indeed contain the
above inscriptiones, and that he did copy them from this manuscript after all. If this holds
true, then how to account for the presence of the inscriptiones in Cujas’ lost manuscript? If
we do not look upon the presence of the inscriptiones as purely coincidental, then it would
seem that there is only one logical answer to the above question: Cujas’ lost manuscript
cannot be regarded as a regular Basilica manuscript. It is possible to explain the presence
of the inscriptiones in this manuscript by looking upon this presence as it being a remnant
of a compilation of laws predating the Basilica text compiled in the days of Leo the Wise.
Which compilation of laws might we here be dealing with? The possibility of Basil the
Macedonian’s compilation of laws in 40 books which is referred to in the preface to the
Eisagoge (lines 32 and 37-38, quoted in § 3.2 above) is to be discarded, as the above four
inscriptiones quoted by Cujas make their appearance in the books 56 and 57. The only
remaining possibility is Basil’s compilation of laws in 60 books which is referred to in the
preface to the Prochiron, despite the fact that the mere existence of (remnants of) Basil’s
compilation of laws in 60 books is seriously disputed or completely denied.’’

The above brings back to mind the final paragraph of the Prochiron preface which
explicitly states that those of the old laws that had remained valid, were structured into 60
other books, while retaining their own form: td pévtorye cvvest®ta TOV TAAUDY VOUMV
&v 1¢ olkel® oynuott pévovta &v Etépong eEnkovta PiProig kabvmetdéapey. It would seem
possible to look upon the presence of the inscriptiones in Cujas’ lost manuscript as a
manifestation of the phrase év 1@ oikel® oyuatt pévovta, in this sense that in Basil’s
compilation of laws in 60 books Codex constitutions still kept their inscriptiones (and

35 Cf. the comment pertaining to case (1): ‘Cuiacius praemittit verba (...) sine dubio spuria’; to case (2):
‘Cuiacius praemittit verba (sine dubio spuria) (...)’; to case (3): ‘Cuiacius praemittit verba (spuria)
(...)’; and, finally, to case (4): ‘quam Cuiacius praemittit inscriptionem (...) ipse confecisse videtur’.

36 Cf. Scheltema/Van der Wal, Basilicorum Libri LX, A VII (note 30 above), xix: ‘Admirationem movet
Cuiacium nonnullas earum constitutionum praebere integra munitas inscriptione, hoc est additis
imperatoris et eius hominis, ad quem data est haec vel haec constitutio, nominibus. Quas e
Basilicorum textu hausisse vix potuit; nec tamen ubi invernerit illas, ullo modo conicere possumus’.

37 On this, cf. Schminck, Studien, 65-66; Signes Codofier, Estudio § 3.7.6: El proemio del Prochiron
(note 29 above), 232-240, and Signes Codoiier, Estudio § 3.9: Conclusiones (note 29 above), 273-
274; Van der Wal/Lokin, Delineatio, 82 and 84.
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subscriptiones). In any case, the occurrence of the above inscriptiones in Cujas’ lost
manuscript is ultimately my first reason to doubt the conclusion that the final paragraph of
the Prochiron preface must be regarded as a later addition to that preface.

7.  Cod. rescr. Vind. Suppl. gr. 200

My second reason to doubt the above conclusion ensues from a number of details
concerning the Basilica text as it has been transmitted in a recently discovered palimpsest
manuscript: it has come to light in the framework of the EU funded international project
‘Rinascimento virtuale — Digitale Palimpsestforschung’. It concerns cod. rescr. Vind.
Suppl. gr. 200. The scriptura inferior of the Vindobonensis Supplementum graecum 200,
ff. 1-48, dates from the second half of the tenth century (possibly around the year 1000),
and hands down parts from the books 21 — 26 and 28 — 29 of the Basilica.™

7.1.  The Vindobonensis: its features

In his observations concerning the importance of the manuscript from a legal historical
point of view, the Dutch scholar Bernard Stolte has drawn the attention to a number of
striking details in which the text as transmitted by the lower script of the Vindobonensis
strongly deviates from that in the only other manuscript handing down the relevant portion
of the Basilica text, viz. cod. Paris. gr. 1348 (= Pa).”

(1) First, in its Digest part of the Basilica text, Pa transmits the names of the original
authors of the Digest fragment concerned, whereas the Vindobonensis omits these names:
in the palimpsest from Vienna, phrases like Ulpianu, Paulu, Gaiu, etc. do not occur.*’

38 On cod. rescr. Vind. Suppl. gr. 200, cf. J. Gruskova, ‘Zwei neue Basiliken-Handschriften in der
Osterreichischen Nationalbibliothek. I: Paliographisch-kodikologische Analyse’, in: Ch. Gastgeber,
[ed.], Quellen zur byzantinischen Rechtspraxis. Aspekte der Textiiberlieferung, Paldographie und
Diplomatik. Akten des internationalen Symposiums Wien, 5.—7. 11. 2007, [Osterreichische Akademie
der Wissenschaften, philosophisch-historische Klasse. Denkschriften, 413. Band. Ver6ffentlichungen
zur Byzanzforschung, Band XXV], Wien 2010, 107-138 (123-132 and 135-138); B.H. Stolte, ‘Zwei
neue Basiliken-Handschriften in der Osterreichischen Nationalbibliothek. II: Rechtshistorische
Analyse’, in: Gastgeber, Quellen zur byzantinischen Rechtspraxis, 139-182 (146-151 and 167-182).

39 Cod. Paris. gr. 1348 dates from the beginning of the thirteenth century, and inter alia transmits the
Basilica books 20-30, accompanied by scholia; cf. RHBR, I, No. 161 (pos. 1). Pa is the siglum used
by the editors of BT in order to designate the Parisinus 1348; cf. H.J. Scheltema/N. van der Wal,
[edd.], Basilicorum Libri LX. Series A Volumen III: Textus librorum XVII — XXV, Groningen/’s-
Gravenhage 1960, v and xiv.

40 Cf. Stolte, ‘Rechtshistorische Analyse’ (note 38 above), 146; cf. also Gruskova, ‘Paldographisch-
kodikologische Analyse’ (note 38 above), 130.
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(2) Second, the Vindobonensis hands down Latin termini technici written in Latin
characters, but mostly provided with Greek word endings, such as mandaton, contraria, in
factum. Sometimes, the termini technici occur in a mixed script, as in the case of
intercessionwn, or they are completely written in Greek, as for instance ctovmpdv or
pavddrov.* Instead of the Latin termini technici, Pa transmits Greek translations — such as
they are — of these terms: it concerns é&gAAnvicpot, already referred to in § 1 above. With
regard to the Latin technical terms in the Vindobonensis, Stolte observes the following —
and his comments are too important not to quote them in full:

Aus anderen byzantinischen juristischen Schriften (...) sind uns diese Termini sehr vertraut,
aber in der Basilikeniiberlieferung sind sie oft bzw. meistens “hellenisiert”. Dal} sie im
Wiener Palimpsest noch in lateinischen Buchstaben bzw. in lateinischer Form begegnen,
deutet darauf hin, daB wir es mit einer Zlteren Phase dieser Uberlieferung zu tun haben. Hier
hat Pa oft die hellenisierte, also jiingere Form. Wenn man diese beiden Punkte zusammen
betrachtet, sind sie eine Warnung, da3 wir uns die Tradition des Basilikentextes nicht als
einen einheitlichen Vorgang vorstellen miissen. Die Sache wird noch dadurch kompliziert,
dafl man tiiber diese termini technici keine allgemeinen Aussagen machen kann (...).

Das Palimpsest zeigt also kein einheitliches Bild: Es kennt bestimmte “Hellenisierungen”,
es hat aber auch viele Worter und Redensarten der Juristensprache des sechsten
Jahrhunderts bewahrt. Es widre m. E. denn auch verfehlt, zu sagen, daBl die
Basilikenhandschriften zuerst alle z. B. stupron hatten und spéter alle das mit pouyeia ersetzt
haben; dies gilt auch fiir in solutum bzw. év mpotipnoet (usw.). Die Frage muf} vielmehr
lauten, ob bei der Entstehung der Basiliken die “Hellenisierung” systematisch durchgefiihrt
oder eher der Willkiir der Schreiber vorbehalten geblieben ist. Oder, noch problematischer:
Hat es einen Zweig der Basilikeniiberlieferung gegeben, der nie stupron, in solutum usw.

41

For the examples of the Latin termini technici given in the main text, and for their exact location in
the Vindobonensis, cf. Gruskova, ‘Paldographisch-kodikologische Analyse’ (note 38 above), 130. It
should be noted that Latin termini technici also occur in another newly found palimpsest manuscript
from Vienna, viz. the lower script of cod. Vind. hist. gr. 10, also known as the Florilegium
Basilicorum Vindobonense; cf. Stolte, ‘Rechtshistorische Analyse’, 142. The Florilegium
Vindobonense was written by two different scribes — hand A and hand B, both dating from ca. the
year 1000, or the first half of the eleventh century — and contains parts of and extracts from the books
2,3,5-10, 16 and 19 of the Basilica; on the Florilegium in general, cf. Gruskova, ‘Paldographisch-
kodikologische Analyse’, 108-122 and 133-134; Stolte, ‘Rechtshistorische Analyse’, 139-146 and
153-166; cf. finally J. Gruskova, Untersuchungen zu den griechischen Palimpsesten der
Osterreichischen Nationalbibliothek. Codices historici. Codices philosophi et philologici. Codices
iuridici, [Osterreichische Akademie der Wissenschaften, philosophisch-historische Klasse.
Denkschriften, 401. Band. Verdffentlichungen zur Byzanzforschung, Band XX], Wien 2010, 37-41.
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gehabt hat? Wir sind eben nicht in der Lage, etwas mit Sicherheit {iber die élteste Phase des
Basilikentextes auszusagen. Derartige Uberlegungen gelten auch fiir die Juristennamen.

Meines Erachtens ist nur eines sicher: Es ist undenkbar, dal} es zuerst keine Juristennamen
oder keine lateinischen termini technici gegeben hat, die dann spiter nachgetragen worden
sind. DaB es vor den Basiliken Handschriften mit Ubersetzungen der verschiedenen Teile
der justinianischen Gesetzgebung gegeben hat, die dann bei der Herstellung der Basiliken
benutzt worden sind, ist klar, aber dafiir bediirften wir keines Beweises. Inwieweit wir uns
aber einen einheitlichen Vorgang bei der Anfertigung der Basilikenhandschriften vorstellen
miissen, steht auf einem anderen Blatt. Insoweit sind sich die beiden Wiener Palimpseste
sogar einig.*”

(3) Third, the text as handed down by the Vindobonensis is sometimes more extensive
than its counterpart in Pa, and may even diverge from it considerably. This is for instance
the case with regard to a number of fragments originally stemming from book 8 of the
Justinian Code, viz. B. 26,1,74 = C. 8,40,1 (BT 1252/28-29); B. 26,1,91 = C. 8,40,27 (BT
1254/27-30: here, the Vindobonensis presents a text that is both longer than and fully
divergent from that in Pa); and, finally, B. 26,1,93 = C. 8,40,29 (BT 1255/3-5). With
regard to the fragments from the Justinian Code, Stolte comments:

Insgesamt vermitteln die Blitter 27 und 9 [sc. des Palimpsestes], die das Ende des
Basilikentitels 26,1 enthalten, den Eindruck, eine ausfiihrlichere Fassung des Basiliken-
textes darzustellen. Zwar ist diese Fassung an mehreren Stellen dieselbe wie die in der
Handschrift Pa, aber die Abweichungen sind zu zahlreich und vor allem zu umfangreich, um
als reine variae lectiones betrachtet zu werden. Diese Palimpsestfassung muf3 auf eine
andere Quelle zuriickgehen als die in Pa vertretene. (...). Wie dem auch sei, auf jeden Fall
muB3 man versuchen, sich eine Vorstellung der Textgeschichte zu machen, die erkliren
kann, wie sich zwei ziemlich &hnliche, jedoch verschiedene Fassungen des achten
Codexbuches in der Uberlieferung des Basilikentextes etablieren konnten.*

More extensive versions occur in the Novel part of the Basilica text as well. In B. 28,15,1
= Nov. 39 praef. c. 1 (BT 1438/5-1440/15), the lower script of the Vindobonensis — as far
as it has been preserved and is still legible — transmits the preface to Nov. 39 in its

42

43

For this entire section, cf. Stolte, ‘Rechtshistorische Analyse’ (note 38 above), 147-148 (the
quotations are borrowed from both pages).

For all this, cf. Stolte, ‘Rechtshistorische Analyse’ (note 38 above), 148-150 (the quotation stems
from p. 150).
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entirety, whereas Pa and cod. Laurent. plut. 80,11 (= F)* hand down an abridged version
of that preface. In B. 29,3,1 = Nov. 100 (BT 1484/4-1486/15), Pa and F commence with
the dispositio of Nov. 100, whereas the palimpsest from Vienna hands down the beginning
of the preface to this Novel. And in B. 29,7,1 = Nov. 61 (BT 1503/7-1505/13), Pa and F
begin straightaway with the dispositio of Nov. 61; at the relevant spot, the Vindobonensis
is barely readable, but there is sufficient reason for the conclusion that in this case, too, the
manuscript must have transmitted the preface to the Novel. Stolte comments:

Aus diesen drei Stellen kann man die Schlufifolgerung ziehen, daB der Schreiber des
Palimpsestes oder seine Vorlage den Anfang einer Novelle regelmiBig inklusive des
jeweiligen prooimion abgeschrieben haben. Ubrigens weisen jiingere Handschriften nicht
selten an Stellen, wo ein solches prooimion fehlt, ein Scholion mit dessen Text auf.®

With regard to the scriptura inferior of the Vindobonensis, Stolte’s overall conclusion
reads:

Zusammenfassend stellt sich heraus, dal der Codex Vind. Suppl. gr. 200 rescriptus
gegeniiber Pa und F eine Sonderstellung einnimmt. Im allgemeinen hat er auf dem Weg, der
von den Texten des sechsten Jahrhunderts zu der spéteren Basilikeniiberlieferung gefiihrt
hat, die Merkmale der dlteren Stufen beibehalten, ohne gegen jlingere Einfliisse vollig
immun gewesen zu sein. Als solcher ist er ein wertvoller Zeuge, der eine eingehendere
Uberpriifung verdient, als dies hier mdglich war. Ein derartiges zusitzliches Studium wiirde
gewiB neues Licht auf die Uberlieferungsgeschichte der Basiliken werfen.*®

7.2. The Vindobonensis: determining its place in the history of the transmission of the
text

Where do we stand in all this? On the one hand, we are confronted with a palimpsest
manuscript somehow reflecting an earlier phase in the transmission of the Basilica text.
On the other hand, this manuscript shows evidence of having been subject to more recent
influences. Would it, despite all Stolte’s nuancing remarks and his call for caution, already

44 Cod. Laurent. plut. 80,11 dates from the twelfth century, and hands down the books 28 and 29 of the
Basilica, accompanied by scholia; cf. RHBR, I, No. 71 (pos. 1). F is the siglum used by the editors of
BT in order to denote the Laurentianus; cf. H.J. Scheltema/N. van der Wal, [edd.], Basilicorum Libri
LX, Series A Volumen IV: Textus librorum XXVI — XXXIV, Groningen/’s-Gravenhage 1962, v-vi.

45 For this entire section, cf. Stolte, ‘Rechtshistorische Analyse’ (note 38 above), 150-151 (the quotation
is derived from p. 151).

46 Stolte, ‘Rechtshistorische Analyse’ (note 38 above), 151.
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be possible to shed some new light on the early history of the transmission of the Basilica
text, or is any attempt in that direction premature? And has all the above any bearing on
the preface to the Prochiron, in particular its final paragraph? It would appear that two of
the above features of cod. rescr. Vind. Suppl. gr. 200 as described by Stolte contribute to
an answer to these questions.

First, there is the occurrence of the Latin fermini technici, either in Latin characters
with Greek word endings, or in a mixed script, or in Greek transcription. In the
Vindobonensis, these terms have kept the form they must have had in the legal language
of the sixth century. In other words, these technical terms have somehow retained their
original form. This again calls to mind the sentence in the final paragraph of the Prochiron
preface — quoted in § 3.1 above — which states that all provisions of the old laws that had
remained valid were divided over 60 other books, while retaining their own form: ta
LEVTOYE GLVESTMTO TAOV ToAoI®V VOp®V &v 1@ olkelw oynuott pévovia v tépaig
g&nkovto BiProig kabvretdEapey. It is quite possible to look upon the occurrence of
‘unexhellenized’ Latin fermini technici in the Vindobonensis as yet another echo of the
phrase v t® oikelw oyfuatt pévovta: it may well be that in the 60 books referred to in the
final paragraph of the Prochiron preface, the Latin technical terms indeed remained
‘unexhellenized’ and that they were only gradually superseded by é&gAAnvicuol later on,
viz. in the text of the Basilica. Seen from this perspective, the Basilica text as it has come
down to us in the manuscripts, may be qualified as a text which is frozen in the process of
its formation. The Vindobonensis appears to be a clear representative of this process,
mirroring a transitional stage showing features of both the 60 books mentioned in the
Prochiron preface, and the 60 books of the Basilica text. For the rest, there is good reason
to connect the phrase &v 1@ oikelw oyfuatt pévovta from the final paragraph of the
Prochiron preface with Latin termini technici remaining ‘unexhellenized’, i.e. retaining
their own form. For, the final paragraph of the preface, while referring to the 60 books,
opposes a passage from the main text of the Prochiron preface which comes up with
information regarding the law book itself. In the relevant passage, one clause states that in
the Prochiron itself, Latin terms have been translated into Greek: (...), T@®V 8¢ poOUAiKDY
MEeov v cuvOikmy eig v éAAdSa yAdooav petemomjcauev, (...).*" This phrase
contrasts with &v 1@ oikei® oyuott pévovta: thus, the Prochiron with its é&elinvicpuol
contrasts with the 60 books in which Latin termini technici remained ‘unexhellenized’.
Moreover, this contrast also attaches the final paragraph of the Prochiron preface securely

47 Prochiron preface, 1. 52-53 (Schminck, Studien, 58). Transl.: °(...), we have converted Latin terms
into the Greek language, (...)’. On the entire passage dealing with the law book itself — Prochiron
preface, 1. 42-59 (Schminck, Studien, 58) —, cf. e.g. Van Bochove, ‘Some Byzantine Law Books’
(note 3 above), 243-244; Van Bochove, To Date and Not to Date (note 2 above), 58-63.
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to the main text of that preface, and in this way constitutes another reason to doubt the
conclusion that the final paragraph must be regarded as a later addition to that preface.

Second, there are the extended versions of the Justinian Novels 39, 100 and 61. In
the Vindobonensis, these Novels are accompanied by their prefaces, which are evidently
functioning as integral parts of the main text. As such, the above Novels do not fit in with
the overall pattern of the Novel part of the Basilica text: here, the Novels normally go
without their preface. Seen against this background, the occurrence of the prefaces to the
Novels 39, 100 and 61 in the Vindobonensis may be looked upon as yet another
manifestation of the phrase év 1@ oikei® oyfuott pévovta from the final paragraph of the
Prochiron preface. It may well be that in the text of the 60 books mentioned in this final
paragraph, the Justinian Novels had kept their own form, viz. remained accompanied by
their prefaces. Thus, we appear to have a close parallel to the inscriptiones accompanying
a number of Codex constitutions in Cujas’ lost Basilica manuscript — referred to in § 6
above —, and yet another reason to doubt the conclusion concerning the final paragraph as
a later addition to the Prochiron preface. There is more to the prefaces to the Novels 39,
100 and 61 in the Vindobonensis. For, their presence calls to mind a passage from the
preface to the Basilica. In the relevant passage, the author of this preface — in all
probability Leo the Wise himself — informs us as to how he dealt with the legislation of
Justinian:

Toryapodv t0¢ ndoac TV vouwv mpaypoteiog Nuelc copatoromoduevol &v tedyeotv €€
ovvekePoAadoapey, Tav pev Evavtiov kal v ypfoty od mapeyduevov &v 1olg mpdypact —
310 10 Mg £lk0¢ oA TAV ThG ApyadtnTog vouodetnudtov tapevdokiundfivorl tolg Yote-
e / \ b /. ~ / o \ b ~ b \ \ b /7
pov — vmeEehdviec Kol OmMOKPivovieg, TV O, O W AvoyKolov, OAAQ TEPLTTOV EOOKEL,
o 4
dmotepdvieg Tig cuvvedvoemg. ™

Among other things, Leo tells us that he removed from the text what appeared to be
unnecessary and superfluous: mav 6¢, 6 un avaykoiov, GAAG TEPITTOV £60KEL, AMOTEUOVTEG

48 Basilica preface, 1. 19-23 (Schminck, Studien, 22). Transl.: ‘Therefore, we have organized all the
books of law as a body, and we have brought [those works] together under one heading, in six
volumes; we have removed and set apart all contradictory elements and what is no longer useful in
practice — because of the fact that (as is only likely) many regulations dating from ancient times are
surpassed by more recent ones, and we have cut off from the text all that seemed not necessary but
superfluous’. On the Basilica preface in general, cf. e.g. Schminck, Studien, 17-54 (in particular 24-
27 and 54), and 132 (Leo’s authorship of the preface); Van Bochove, To Date and Not to Date (note
2 above), 187-221 passim; Th.E. van Bochove, ‘O0 kehebouev: ocvvekeparadoapey kol padiov
gvtevtv mapéoyouev. Some remarks with respect to the nature of the preface to the Basilica’, in: Sp.
Troianos, [ed.], Analecta Atheniensia ad ius Byzantinum spectantia, 1, [Forschungen zur
byzantinischen Rechtsgeschichte. Athener Reihe, 10], Athen — Komotini 1997, 155-168.
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Tfic ovvvedvoemg. In the Basilica text, this is exactly what happened to the Justinian
Novels: these Novels were only adopted into the Basilica text, after their prefaces had
been cut loose from their original context. The prefaces were regarded as redundant text
units. The occurrence of the prefaces to the Novels 39, 100 and 61 in the Vindobonensis
can be regarded as an indication that it is quite possible that the ultimate examplar of this
manuscript was written prior to the Basilica preface.”

With regard to the first striking feature of the Vindobonensis discussed by Stolte —
viz. the absence of the names of lawyers who originally wrote the Digest fragments; see §
7.1 (1) above —, there seems to be no satisfactory explanation, unless it is supposed that
the names of these lawyers were systematically left out from the Digest part of the text of
the 60 books mentioned in the Prochiron preface. However, it is exactly the presence of
those names that might have been considered as a perfect echo of the phrase &v t@® oikei®
oynuoTL pévovta.

Differences between the versions of book 8 of the Justinian Code in the palimpsest
from Vienna and in cod. Paris. gr. 1348 — the final feature discussed by Stolte; see § 7.1
(3) above — may be explained along the same lines. The Codex part in the 60 books
referred to in the final paragraph of the Prochiron preface may have diverged considerably
from the Codex part in the Basilica text, even though in this case, too, there seems to be no
obvious connection with the phrase év 1@ oikelw oyfuoatt uévovta. However, it is quite
possible that the compilers of the Basilica text adopted the text of the Codex part of the 60
books mentioned in the Prochiron preface, and modified it considerably.

The latter two features do not seem to have an obvious link with the phrase &v 1@ oikei®
oynuott pévovta: apparently, this phrase does not cover or explain every detail in which
the Vindobonensis differs from the Basilica manuscript(s) Pa (and F). However, the
Vindobonensis offers enough to draw a conclusion. For, the scriptura inferior of cod.
Vind. Suppl. gr. 200 situates the final paragraph of the Prochiron preface exactly between
the main text of that preface on the one hand, and the Basilica preface on the other, both
from a thematical and a chronological perspective. The occurrence of Latin termini
technici in the Vindobonensis can be connected with the phrase év 1@ oikel® oyfuatt
uévovta in the final paragraph of the Prochiron preface. In its turn, this phrase contrasts
with the phrase t@v 8¢ popoik®v Aécewv v ocvvOqkny &ig v &AAAda YADooOV
uetemomoapeyv from the main text of that preface, thus tying the final paragraph and the

49 Mutatis mutandis, the same applies to the inscriptiones accompanying the Codex constitutions in
Cujas’ lost Basilica manuscript: the presence of these inscriptiones indicates that the ultimate
exemplar of this manuscript may have been written prior to the Basilica preface, i.e. before the
inscriptiones were cut loose from their original context as redundant text units.
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main text of the Prochiron preface closely together, i.e. without a chronological gap
between the two. The occurrence of the prefaces to the Novels 39, 100 and 61 in the main
text of the Vindobonensis can also be connected with the phrase év 1@ oikei® oynupoTt
uévovta. This time, the latter phrase contrasts with the sentence mav 8¢, 6 un avaykaiov,
GAAQ TEPITTOV £80KEL, AmOTEUOVTEG THG cuvV@dvoeng in the Basilica preface. On the basis
of this contrast, it can be argued that év 1@ oikeiw oyfjuatt pévovta reflects a textual state
preceding that of the Basilica text, thereby predating the Basilica preface as well. In other
words: the Basilica preface can be regarded as the terminus ante quem for the final
paragraph of the preface to the Prochiron.

8.  Florilegium Ambrosianum, cod. Paris. gr. 1357 and cod. Ridolfi

My next reason to doubt the conclusion that the final paragraph of the Prochiron preface
ought to be looked upon as a later addition to that preface derives from two — or rather
three — testimonies that appear to be closely related.

8.1. The Florilegium Ambrosianum: its features

The first testimony is the Florilegium Ambrosianum (siglum: A). This Florilegium is an
anthology of chapters, assembled from (nearly) all 60 books of what is now known as the
text of the Basilica. The Florilegium has been preserved in the scriptura inferior of cod.
rescr. Ambros. F 106 sup.; this lower script dates from the second half of the tenth
century.” In my 1996 monograph, I have put forward the proposition that the ultimate
exemplar of A may have constituted an earlier stage in the genesis of the text of Leo VI’s
compilation of laws — the Basilica —, a draft perhaps, but this view has met with severe
criticism.”’ However, is my hypothesis really too audacious, highly questionable, or hardly

50 On cod. (rescr.) Ambros. F 106 sup., cf. e.g. Van Bochove, To Date and Not to Date (note 2 above),
107-121 passim, and 151-156 passim; cf. also M.T. Rodriquez, ‘Un “nuovo” palinsesto dei Basilici’,
Néa ‘Paoun. Rivista di ricerche bizantinistiche 7 (2010), 73-95 (further references in note 3): a
detailed palacographical analysis of the scriptura inferior occurs on the pages 83ff. Scheltema and
Van der Wal used the Florilegium Ambrosianum in establishing the text of the Basilica: they
provided the Florilegium with the siglum A; c¢f. H.J. Scheltema/N. van der Wal, [edd.], Basilicorum
Libri LX, Series A Volumen I: Textus librorum I — VIII, Groningen/Djakarta/’s-Gravenhage 1955, ix-
x; see also H.J. Scheltema/D. Holwerda/N. van der Wal, [edd.], Basilicorum Libri LX, Series A
Volumen VIII: Textus libri LX, Groningen 1988, xv-xvii. A is missing in RHBR, 1.

51 Cf. Van Bochove, To Date and Not to Date (note 2 above), 120-121. Contra the proposition:
Schminck, review (note 16 above), 352; F. Goria, review of To Date and Not to Date in SZ 116
(1999), 411-417 (415); Tpoidvoc, Ot Tnyée (note 19 above), 256 note 147; Signes Codofier, Estudio §
3.7.6: El proemio del Prochiron (note 29 above), 236 note 646 (relevant passage on page 237).
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defensible, as most recently Troianos and Signes Codofnier would have it? There are three
features of the Florilegium Ambrosianum that merit closer attention.

(1) First, A hands down ‘unexhellenized’ Latin fermini technici,”* and, as e.g. Stolte
argues, the occurrence of these terms somehow reflects an earlier phase in the
transmission of the Basilica text.”® The presence of ‘unexhellenized’ technical terms in the
Florilegium Ambrosianum brings back to mind the occurrence of these terms in cod. rescr.
Vind. Suppl. gr. 200, mentioned in § 7 above: in A, too, these terms may be looked upon
as an echo of the phrase év 1® oikei® oyfuatt uévovta in the final paragraph of the
Prochiron preface.

(2) Second, within individual titles, the Florilegium Ambrosianum sometimes displays a
division into chapters which strongly deviates from the chapter division of the
corresponding titles in regular Basilica manuscripts. A good example of this occurs in B.
60,58.>* Diverging chapter divisions in the Florilegium Ambrosianum may of course have
been the work of the compiler of this anthology. However, the compiler may also have
adopted these chapter divisions from his direct (or ultimate) exemplar, viz. the compilation
of laws on which he based his anthology. In the latter case, the chapter divisions in this
compilation of laws did not concur with their counterparts in regular Basilica manuscripts:

Signes Codoiier concludes: ‘En efecto, el Florilegium parece una obra derivada y no un arquetipo de
los Basilicos’.

52 On this, cf. e.g. Stolte, ‘Rechtshistorische Analyse’ (note 38 above), 142, referring to BT 382 app.
crit. ad 1. 4 (pertaining to B. 7,15 rubr.): here, A reads d1pevdeimt instead of diexdikj, and &ig vé&Eav
instead of &ic é&étaotv; cf. also Rodriquez, ‘Un “nuovo” palinsesto’ (note 50 above), 86; E.C.
Ferrini/J. Mercati, [edd.], Basilicorum libri LX. Volumen VII: Editionis Basilicorum Heimbachianae
supplementum alterum. Reliquias librorum ineditorum ex libro rescripto Ambrosiano, Lipsiae/
Mediolani 1897, ix and x. More ‘unexhellenized’ technical terms in A can easily be found via the
apparatus criticus of BT and the edition of Ferrini/Mercati.

53 Cf. again Stolte, ‘Rechtshistorische Analyse’ (note 38 above), 147-148; cf. also N. van der Wal, ‘Der
Basilikentext und die griechischen Kommentare des sechsten Jahrhunderts’, in: A. Guarino/L.
Labruna, [edd.], Synteleia Vincenzo Arangio-Ruiz, [Biblioteca di Labeo, 2], Napoli 1964, 1158-1165
(1162 note 16); L. Burgmann/M.Th. Fégen, ‘Florilegium Lesbiacum’, FM V (1982), 107-178 (114);
L. Burgmann, ‘Aéfeig popoikai. Lateinische Worter in byzantinischen Rechtstexten’, in: W.
Horandner/E. Trapp, [eds.], Lexicographica byzantina. Beitrdge zum Symposion zur byzantinischen
Lexikographie (Wien, 1.-4.3.1989), [Byzantina Vindobonensia, Band XX], Wien 1991, 61-79 (65
with note 15).

54 Cf. BT 3112 app. crit. ad 1. 7 c. 2: “(...); ceterum in A cc. 2-5 numeris 5-8 notantur et cc. 6 et 7 numeris
carent; nos numeris notandi codicis Pe rationem (cum qua consentit Syn.) servavimus; (...)’. Pe is the
siglum indicating cod. Paris. gr. 1350, dating from the twelfth century and handing down book 60 of
the Basilica, accompanied by numerous scholia; cf. Scheltema/Holwerda/Van der Wal, Basilicorum
Libri LX, A VIII (note 50 above), v-vi; RHBR, I, No. 163; cf. finally Van Bochove, To Date and Not
to Date (note 2 above), 155 with note 27.
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the ultimate cause of this may have been the existence of no less than two different
compilations of laws.

(3) The above notion is further inspired by the third and final feature of the Florilegium
Ambrosianum that deserves closer attention. For, A is the most important witness of the
division into four volumes or tedym:> the compilation of laws on which the compiler of A
based his anthology was distributed over four tebyn, whereas according to its preface, the
text of Leo VI’s Basilica was distributed over six volumes.’® Thus, it is highly probable
that we are indeed dealing with two different compilations of laws, one distributed over
four tebyn — the prototype of A — and one distributed over six — the text of the Basilica —,
but both compilations of laws consisting of 60 books.

8.2. The Parisinus 1357: its features

The second testimony is cod. Paris. gr. 1357 (siglum: Pd). The Parisinus 1357 was written
in the sixteenth century by the scribe John Mauromates. The manuscript inter alia hands
down the books 46-52 of what is now known as the text of the Basilica.” Four features of
Pd stand out.

55 It concerns a number of notes being part of, preceding or following A, viz. the tables of contents of
the next fifteen books; cf. Ferrini/Mercati, Basilicorum libri LX. Volumen VII (note 52 above), 1:
nivag ovv Oed 100 B’ Tevyovg ‘with God’s help, table of contents of the second volume’; 5: wivaé tod y’
tedyovg ‘table of contents of the third volume’; 10: dpyn odv Oed 100 ¥ Bipiiov fror 10D § Tedyovg
BiBriov Ao Tithog o ‘with God’s help, beginning of the third book, that is of the third volume, book 31,
title 1°; Téhog 10D ¥’ te0y0Ug ‘end of the third volume’; mivag cvv Oed 10D &8 Tevyoug ‘with God’s help,
table of contents of the fourth volume’; and finally 13: tedyog &', pipriov pg’, tithog o ‘volume 4, book
46, title 1°. On the use of the siglum A', cf. H.J. Scheltema/N. van der Wal, [edd.], Basilicorum Libri
LX, Series A Volumen II: Textus librorum IX — XVI, Groningen/Djakarta/’s-Gravenhage 1956, xvi
note 1. Cf also Van Bochove, To Date and Not to Date (note 2 above), 115-116, with further
references in note 60.

56  Cf. again Basilica preface, 1. 19-20: Totyopodv 10¢ Tdoag t@V vOouov npoyuateiog Muelg couato-
nomoduevol &v tedyeoty £ cuvekepoAodoopey, (...). Transl.: see note 48 above. On the six telym, see e.g.
also N. van der Wal, ‘Spuren einer Einteilung in sechs Bénde der Basiliken in den jiingeren Scholien’,
TRG 25 (1957), 274-283; Van Bochove, To Date and Not to Date (note 2 above), 115 with note 59,
189-191 with the notes 7-17, 192-193 with the notes 23-25, and 206 with note 10.

57 Cf. H.J. Scheltema/N. van der Wal, [edd.], Basilicorum Libri LX, Series A Volumen VI: Textus
librorum XLIIT — LII, Groningen/’s-Gravenhage 1969, v-vi; RHBR, I, No. 171. Pd is the siglum used
by Scheltema and Van der Wal.

289



VAN BOCHOVE

(1) The Parisinus 1357 is a clear representative of the distribution over four tedyn.”® This
feature connects Pd firmly with the Florilegium Ambrosianum.

(2) In individual titles in Pd, chapter numbers are sometimes added without fixed order.”
In this respect, too, Pd may be connected with the Florilegium Ambrosianum.*

(3) Pd contains far more ‘unexhellenized’ Latin termini technici than other (and older)
manuscripts handing down the Basilica text.®’ The Parisinus 1357 shares this feature with
A , and also with cod. rescr. Vind. Suppl. gr. 200. Moreover, the omission of é&gAAnvicpol
may again be seen as an echo of the phrase &év t® oikei oyfjuatt pévovra.

(4) In its Digest part of the books 46-52, Pd altogether omits the names of the lawyers who
originally wrote the Digest fragments: phrases like Ulpianu, Paulu, etc. do not occur.®

58

59

60

61

62

It concerns the note on f. 123", preceding the miva& of the books 46-60: kol T0d teTdpTOL TAOV VOU®OVY
tedyovg mivag. Transl.: ‘and table of contents of the fourth volume of the laws’. For the details, cf.
Van Bochove, To Date and Not to Date (note 2 above), 116, with further references in note 61.

Cf. Scheltema/Van der Wal, Basilicorum Libri LX, A VI (note 57 above), v-vi: ‘(...); folia 129 et
quae sequuntur textum librorum XLVI-LII continent scholiis egentem. Qui textus, ut apparebit, si
librorum XL VI-XLVIII textum cum codice Pc contuleris, satis sordet; etiam capitum numeri hic illic
nulla ratione adscripti esse videntur’; cf. e.g. BT 2121 app. crit. ad 1. 14 c. 2 (pertaining to the chapter
division in B. 46,2): ‘hic numerum 3 (ut Pc) adscr. Pd; numerum 2 non habet et numeros 4—10 nulla
ratione dispositos exhibet (numerus 6 deest)’. Pc = cod. Paris. gr. 1349, dating from the eleventh
century and inter alia handing down B. 45-48, accompanied by numerous scholia; cf. Scheltema/Van
der Wal, Basilicorum Libri LX, A VI, v, and RHBR, I, No. 162.

Examples of correspondence between Pd and A regarding the chapter division of individual titles can
be found via the apparatus of testimonies and the critical apparatus of BT; cf. e.g. (in B. 46,1) BT
2117 app. crit. ad 1. 9 dovAeio: ‘hinc incipit ¢. 3 in Pd et A’; ad 1. 12: ‘c. 3 numero 4 notatur in Pd et
A; capita insequentia numeris nostris uno maioribus notantur’; BT 2119 app. crit. ad 1. 4: ‘c. 13
numero 16 in Pc et numero 14 in Pd notatur, et sic deinceps; A in capitibus quae servat eosdem atque
Pd habet numeros’; in B. 49,3: BT 2285 app. crit. ad 1. 20; in B. 50,2: BT 2338 app. crit. ad 1. 6
dodhog, BT 2339 app. crit. ad 1. 8 6 qydpacev, ad 1. 13 ¢. 43, ad 1. 20, BT 2340 app. crit. ad 1. 19, etc.
A striking case of textual correspondence between Pd and A (except for minor variant readings)
occurs in B. 47,1,5: here, Pd and A transmit a Greek version of D. 39,5,6 which radically differs from
the version handed down by Pc (and incorporated into the Basilica text). The version in Pc originates
from the Digest Summa of the elder Anonymous — as usual in BT —, whereas the version in Pd and A
may stem from the Digest Summa of Cyril; for all this, cf. BT 2128 app. crit. ad 1. 11.

Cf. Scheltema/Van der Wal, Basilicorum Libri LX, A VI (note 57 above), vi: ‘Admirationem nostram
movet quod hic potissimum codex pauciores exhibet exhellenismos quam alii (et quidem antiquiores)
codices, quibus Basilicorum textus nobis traditur. Permultas continet artis voces latinis litteris
scriptas eius generis, quod in scholiis solet, non vero — aut saltem perraro — in Basilicorum textu
occurrere’. Examples of ‘unexhellenized’ Latin technical terms in Pd can easily be found via the
critical apparatus pertaining to BT 2117-2430.

Cf. BT 2117 app. crit. ad 1. 6 Gafus: ‘nomina iurisconsultorum solus habet Pc, om. Pd’; see also the
Digest part of the books 46-52 in BT 2117-2430.
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The omission of these names is again a feature shared by the Parisinus 1357 and cod.
rescr. Vind. Suppl. gr. 200.

8.3. Cod. Ridolfi once more

The third and final testimony is Cujas’ now sadly lost manuscript which has already been
mentioned in § 6 above: the so-called codex Ridolfi. This manuscript is generally
understood to have comprised the books 46-60: the manuscript may have consisted of two
bulky halves each containing a number of books. However, Cujas himself used the phrase
‘le plus gros tome de Basiliques’ in order to denote the manuscript. The Parisinus 1357 is
regarded as an apographum of the first part of the codex Ridolfi.”® The latter manuscript
once belonged to the library of cardinal Niccolo Ridolfi (1501-1550) — whence its name.
In the catalogue of this library, published much later by Dom Bernard de Montfaucon
O.S.B. (1655-1741), the codex Ridolfi occurs in the following entry: Quartus tomus
Basilicorum, incipiens a 46°. libro et pergens usque ad sexagesimum.** On the basis of
this entry, it can be concluded that the codex Ridolfi — from which Cujas copied the above
four inscriptiones originally belonging to Codex constitutions — is to be regarded as a
testimony of the distribution over four tevyn. In § 6 above, the four inscriptiones copied
by Cujas have been characterized as a possible echo of the phrase &v 1@ oikel® oyfuott
uévovta from the final paragraph of the Prochiron preface. The compilation of laws
divided into 60 books and contained in four tebyn has apparently more than one feature
linking it to this final paragraph.

9. Interim summary, Basil’s 60 books and the preface to the Epitome legum
On the basis of the above paragraph, it can be argued that there must have existed a full-

scale compilation of laws consisting of 60 books distributed over four tedyn or volumes.
This compilation of laws is represented by the Florilegium Ambrosianum, cod. Paris. gr.

63 For all the details, cf. Heimbach, Prolegomena, 171-172; Heimbach, GRR, 348, 349 and 353; J.A.B.
Mortreuil, Histoire du droit Byzantin ou du droit Romain dans I’empire d’Orient, depuis la mort de
Justinien jusqu’a la prise de Constantinople en 1453, 3 vols., Paris 1843-1846 (repr. Osnabriick
1966), 11, 432-434. Cujas used the phrase ‘le plus gros tome de Basiliques’ in a letter to one of the
Pithou brothers, dating from 20 June 1571, and quoted by Heimbach, Prolegomena, 172 with note
117.

64 Catalogus librorum manuscriptorum cardinalis Radulphi, ex codice 3769 Bibliothecae Colbertinae,
quae nunc Regiae adjuncta est. Libri graeci promiscue in capsa 21. Num. 15, in: B. de Montfaucon,
Bibliotheca bibliothecarum manuscriptorum nova: ubi, quae innumeris pene manuscriptorum
bibliothecis continentur, ad quodvis literaturae genus spectantia et notatu digna, describuntur et
indicantur, 11, Parisiis 1739, 777, cf. also the literature quoted in the previous note.
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1357 and the codex Ridolfi. In its Digest part, the compilation of laws is characterized by
the omission of the names of the lawyers who originally wrote the Digest fragments.
Moreover, the compilation also contained many ‘unexhellenized’ Latin termini technici.
Of course, the question presents itself which compilation of laws we are dealing with.
Because of its distribution over four tevyn, the compilation cannot be equated with the
text of the Basilica: according to its preface, this compilation of laws was distributed over
six te0ym. An identification as the large compilation of laws mentioned in the preface to
the Eisagoge is equally impossible, because this compilation of laws consisted of 40 books
(see § 3.2 and § 3.3 above), whereas the compilation distributed over four tebyn counted
60. The most likely candidate for identification would appear to be the compilation of
laws in 60 books, which is mentioned in the final paragraph of the preface to the
Prochiron, quoted in § 3.1 above. Is it possible to substantiate this suggestion? As a matter
of fact, it is.

It has already been pointed out that the Florilegium Ambrosianum and the Parisinus
1357, representing the compilation of laws in 60 books distributed over four tedyn, share
two important features with cod. rescr. Vind. Suppl. gr. 200, viz. the omission of the
names of the original authors of the Digest fragments, and the occurrence of many
‘unexhellenized’ Latin ftermini technici instead of £&EgAAnvicuoi, thereby strongly
suggesting a connection between the manuscripts. In the present line of reasoning, the
Vindobonensis appears to be a veritable cornerstone. For, in § 7.2 above it has been
observed that this manuscript contains both ‘unexhellenized’ Latin termini technici and
extended versions of the Novels 39, 100 and 61: these Novels are accompanied by their
respective prefaces. It has been argued that both features of the Vindobonensis can be seen
as echos of the phrase év 1@ oikelw oyfuott pévovta in the final paragraph of the
Prochiron preface, and that the Vindobonensis situates this final paragraph exactly
between the main text of the Prochiron preface and the preface to the Basilica, both
thematically and chronologically. If we now continue this line of reasoning, then the
Vindobonensis enables us to identify positively the compilation of laws in 60 books
mentioned in the final paragraph. For, on the basis of the features shared between the
Vindobonensis, the Florilegium Ambrosianum and the Parisinus 1357, it can be argued
that the compilation of laws in 60 books referred to in the final paragraph of the Prochiron
preface is to be identified as the compilation of laws in 60 books distributed over four
1edym. The latter compilation itself adds to this identification, as the codex Ridolfi — one of
its representatives — in all probability transmitted Cujas’ four inscriptiones originally
belonging to Codex constitutions. In § 6 and § 7 with note 49 above, it has already been
observed that the presence of these inscriptiones, too, may be seen as a manifestation of
the phrase v 1@ oikelw oyfuott pévovra, reflecting a textual state predating the preface to
the Basilica, viz. before the inscriptiones were cut loose from their original context as

292



PRELUDING THE BASILICA

redundant text units, in accordance with the sentence mdv 8¢, 0 un dAvaykoiov, GAAG
neprrTov 880kel, amotendvieg thig cuvugdvoewg in the latter preface.

The identification of the compilation of laws in the final paragraph of the Prochiron
preface as the compilation of laws in 60 books distributed over four tedyn may account for
divergent chapter divisions in the Florilegium Ambrosianum and the Parisinus 1357 on the
one hand, and the Parisinus 1349 and the Basilica text on the other (§ 8.1 (2) and § 8.2 (2)
above). Moreover, the identification may also explain the use of different Summae of the
Digest, e.g. in B. 47,1,5 = D. 39,5,6: the Summa of Cyril in the Florilegium Ambrosianum
and the Parisinus 1357 as opposed to that of the elder Anonymous in the Parisinus 1349
and BT (note 60 above). After all, it is quite possible that Leo the Wise had the
compilation of laws in 60 books issued by his father Basil — viz. the one distributed over
four tebyn — refashioned in order to form his own compilation of laws in 60 books
distributed over six tedym, i.e. the text of the Basilica.” In the course of this process of
refashioning, several notable changes may have been made to the text: the addition of the
names of the lawyers who originally wrote the Digest fragments, an adaptation in the
chapter division of individual titles, the selection of another Summa of Digest fragments
or of another Greek version of Codex constitutions, a beginning of the process of
substituting the Latin termini technici by éEelMnvicpol, and the cutting away of text
fragments regarded as superfluous, such as inscriptiones and subscriptiones of Codex
constitutions, the prefaces of Novels, etc., to name but a few changes. In this process of
refashioning, Leo’s own Novels may have played an important part of their own: the
Novels of Leo the Wise again seen as ‘kodifikationsbegleitende Legislation’.®® In this

65 The idea that Leo refashioned the compilation of laws in 60 books first issued by his father Basil is
also inspired by the explicit statement of John Skylitzes (second half of the eleventh century) that Leo
continued the unfinished work of Basil in the field of secular law after the latter’s untimely death.
While supplementing the relevant passage in his exemplar — viz. the Vita Basilii, c¢. 33 —, Skylitzes
writes: o0k &oye 68 Kapov Tpokotaingdeic Oavdtw. éEemirpwoe 8¢ 10 Epyov Aéwv 6 vidg avTod pe-
10 Tadta ‘His (= Basil’s) premature death did not allow him time. His son Leo completed the work
afterwards’; John Skylitzes, Z¥voyig iotopidv, Baciieiog 6 Maxedmv 6 Kepaldg, c. 16 (ed. J. Thurn,
loannis Scylitzae Synopsis Historiarum, [Corpus Fontium Historiae Byzantinae (Series Berolinensis),
Vol. 5], Berlin / New York 1973, 134/78-80). On Skylitzes and his work in general, cf. e.g. the recent
monograph John Skylitzes, A Synopsis of Byzantine History 811—-1057. Translated by John Wortley,
with Introductions by Jean-Claude Cheynet and Bernard Flusin and Notes by Jean-Claude Cheynet,
Cambridge 2010; for the above passage, see page 132 with note 55; cf. also Van Bochove, To Date
and Not to Date (note 2 above), 175-176. On the Vita Basilii, c. 33, cf. § 11 with the notes 121-123.

66 On the role of Leo’s Novels in the genesis of the Basilica text, cf. M.Th. Fogen, ‘Legislation und
Kodifikation des Kaisers Leon VI.”, SG III (1989), 23-35; J.H.A. Lokin, ‘The Significance of Law
and Legislation in the Law Books of the Ninth to Eleventh Centuries’, in: A.E. Laiou/D. Simon,
[eds.], Law and Society in Byzantium: Ninth - Twelfth Centuries, [Proceedings of the Symposium on
Law and Society in Byzantium, 9th — 12th Centuries, Dumbarton Oaks, May 1-3, 1992], Washington,
D.C. 1994, 71-91 (82ff.) (repr. in: J.H.A. Lokin, Analecta Groningana ad ius graeco-romanum
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respect, it is quite remarkable that apart from the Florilegium Ambrosianum, the lower
script of cod. rescr. Ambros. F 106 sup. also hands down (remains of) thirteen Novels of
Leo the Wise, with numbers and rubrics divergent from their counterparts in Leo’s
Collection of 113 Novels as transmitted by cod. Marc. gr. 179.°” On the basis of the fact
that the Florilegium Ambrosianum is a representative of the compilation of laws in 60
books distributed over four tevyn, and is thus also to be regarded as a representative of the
compilation in 60 books mentioned in the final paragraph of the Prochiron preface, it can
be argued that Leo’s Novels somehow played a role in the refashioning of Basil’s 60
books into the 60 books of Leo’s Basilica text.

There seems to be only one clear objection to the above identification of the
compilation of laws mentioned in the final paragraph of the Prochiron preface as the
compilation of laws in 60 books distributed over four tedyn, and the attribution of the
latter compilation to Basil the Macedonian. For, in the preface to the Epitome legum —
probably dating from 913/914, and revised in 921 — reference is made to a compilation of
laws in 60 books distributed over four tedyn and issued by Leo the Wise.”® The relevant
passage reads:

Emil 10Ut (iAo Oelp kvnbeig 6 yainvdtatog kol mpadtotog qudv Paciiedc — Adovia
Myw, TOv kpdtictov Pacidéa, tOv, o¢ &mog einely, pitopa &v PiTopct kKol GIAOGOPOV &V
P1060(O1G — EMGVALEENG GUAAPONY oyeddv dravta TOV vépov and e 10 dvodekadértov,

pertinentia, (ed. by Th.E. van Bochove), Groningen 2010, 183-199 (192ff))); J.H.A. Lokin, ‘The
Novels of Leo and the Decisions of Justinian’, in: Troianos, Analecta Atheniensia (note 48 above),
131-140 (= Lokin, Analecta Groningana, 175-182); Van Bochove, To Date and Not to Date (note 2
above), 210 with note 31; § 10 (2) below. Critical regarding a connection between the Novels of Leo
and the text of the Basilica is Signes Codoiier, ‘The Corpus of Leo’s Novels’ (note 20 above), 1-8
and 30-33; cf. also Signes Codofier, ‘Las Novelas de Leon VI el Sabio’ (note 20 above), 273-281 and
312-317.

67 In the Ambrosian palimpsest, the Novels of Leo the Wise make up one quire of the original
manuscript; cf. Ferrini/Mercati, Basilicorum libri LX. Volumen VII (note 52 above), v and xv. On the
anthology of Leo’s Novels in the Ambrosianus in general, cf. e.g. N. van der Wal, ‘La tradition des
Novelles de Léon le Sage dans le manuscrit palimpseste Ambrosianus F 106 sup.’, TRG 43 (1975),
257-269: Van der Wal provided a critical edition of the divergent rubrics; Van Bochove, To Date and
Not to Date (note 2 above), 116-118; Sp. Troianos, ‘Die Novellen Leons VI.’, in: Troianos, Analecta
Atheniensia (note 48 above), 141-154 (144) (repr. in: Sp. Troianos, Historia et Ius. 11: 1989 — 2004,
Athen 2004, 603-619 (608); Signes Codofier, ‘The Corpus of Leo’s Novels’ (note 20 above), 13-14;
Signes Codoiier, ‘Las Novelas de Ledn VI el Sabio’ (note 20 above), 297ff. On cod. Marc. gr. 179,
dating from the end of the twelfth / beginning of the thirteenth century, cf. RHBR, I, No. 296.

68 Cf. e.g. Heimbach, Prolegomena, 117; Heimbach, GRR, 316; Van der Wal, ‘Spuren einer Einteilung’
(note 56 above), 274; Van Bochove, To Date and Not to Date (note 2 above), 116 with the notes 62-
64. On the Epitome legum in general, cf. e.g. Schminck, Studien (note 7 above), 109-131 and 132;
Tpwidvog, Or mnyés (note 19 above), passim, in particular 264-267.
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@V dryéotwv Tovotviovod Kol voTitodTeV HETO TV KOAOLUEVOV «VEOPOV» Kol &V
e / /7 bl 7. \ ’ ’ \ ~ ’ b /
e&nrovrta PiProig emextetvag d1a XvpPatiov tpwtocnabapiov kol Aomdv Belwv gvvopwmv
b ~ \ € / 9 -~ ¢ / / \ b4 b ~ /
avopdv. Kal og Aoyog eimely, £KAGTN TTpaypaTelo TO 1010 «E0KTa» amoiafodoa, TV T
TpayvTNTA ToD VOHOL oLV Tolg ékeloe AéEgotv Eykeuévorg eig Tpadtnra Asidoag kal tadta
2\ / ’ / / ~ € / € ~ € / e 3

€mi téccapot PiPAiolg dtuotoag, TAoT T LENMAIY MG TOAOVYOG VTATEVGEV O KOUAAIVIKOC
Kol TpadTaToc UGV facihedg.”

In this passage, the author of the preface — in all probability Symbatios™ — tells us short
and sweet that Leo the Wise collected nearly all laws from the legislation of Justinian, and
had them structured in 60 books with the help of Symbatios and others: apparently, we are
here dealing with the 60 books of the Basilica text. The author of the preface then
continues by stating that every topic received its own ‘edict’: €xdotn mpaypateio o Bio
«&dwktax dmolafodooa. The meaning of this phrase is not very clear: does it perhaps allude
to the thematical arrangement of the Basilica text into titles? Finally, Symbatios observes
that Leo polished the roughness of the law including its technical terms to evenness, and,
moreover, distributed it all over four books, or rather volumes: v 1€ Tpaydtnta 10D
vopov oLV 1aig ékeloe AMéEeotv Eykeuévaig eig Tpadtnto Asidoog kol tadto £ml T€660pol
BipArioig draotnoog.

The distribution of the 60 books over four volumes — Bi{fAta in the meaning of Tedyn
—is, of course, in stark contrast with the preface to the Basilica which explicitly states that
the 60 books were divided over six tedyn. It is for this very reason that Schminck would
have the words todta énl téocapot Pipriog dwactioag refer to Theophilos’s Paraphrase of
the Institutes.”" This identification by Schminck is incorrect. For, he completely ignores

69 Epitome legum preface, 1l. 62-71 (ed. Schminck, Studien, 116-118). Transl.: ‘Therefore, inspired by
divine zeal, our most serene and mild emperor — I mean Leo, the most powerful emperor, the (to put
it correctly) orator amongst orators and philosopher amongst philosophers — summarily collected
almost the entire law from the compilation of the Twelve Books (viz. the Justinian Code), from the
Digest of Justinian and from the Institutes, together with the so-called ‘Novels’; he spread [all this]
over 60 books with the assistance of Symbatios the protospatharios and other godly men, experts in
the field of law. And, in a manner of speaking, every topic received its own ‘edicts’; and having made
smooth to mildness the roughness of the law together with the technical terms contained therein and
having divided all this over four books, our gloriously triumphant and most mild emperor ruled the
entire world as protector of a city’.

70 Cf. the literature on the Epitome legum quoted in note 68 above.

71 Cf. Schminck, ‘Frommigkeit ziere das Werk’ (note 14 above), 106 note 108: ‘Vgl. auch Prooimion
der Epitome legum Z.. 69-70: “... xai tadto &nl 1éocapot Biprioig Swuotfioog ...”; dieser Passus kann
nicht, wie dies gemeinhin geschieht (...) auf die Einteilung der Basiliken in “tedyn” bezogen werden,
weil die 60 Biicher — ihrem Prooimion (Z. 19-20) zufolge — nicht vier, sondern sechs tevyn umfafiten
(was dem Verfasser der Epitome legum zweifellos bekannt war) und weil die Aufteilung eines aus
“g&nkovta Piroig” (Prooimion der Epitome legum Z. 66) bestehenden Werkes “émi téccapot Pipii-
015” widersinnig gewesen wire; vielmehr muB es sich bei diesen “téccapot Bifiiowg” um ein von den
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the evidence regarding the distribution of the 60 books over four tevyn as presented by the
Florilegium Ambrosianum, cod. Paris. gr. 1357 and the codex Ridolfi. But there is more.
The passage quoted above also contains the phrase oVv toig ékeloe AéEeotv Eykepévoug.
So much is clear that this phrase refers to technical terms.”” However, why does Symbatios
emphatically mention termini technici? And why does he refer to them as being part of a
polishing process? I can think of only one answer that makes sense. Symbatios is referring
to termini technici that had not yet been substituted by &€gAAnvicpol. The existence of
Latin technical terms which had retained their original sixth century form is what made the
legal texts ‘rough’, at least in the eyes of Symbatios. One could perhaps argue that
Symbatios is here alluding to Theophilos’s Paraphrase which abounds in ‘unexhellenized’
technical terms, so much so that it proved necessary to provide the Paraphrasis with its
own glossary explaining these terms, viz. the lexicon d3et.”” One could even be tempted to
argue that Symbatios indicates that it was Leo the Wise who took the first step towards the
compilation of this glossary, and that the archetype of the lexicon ddet would thus have
originated during Leo’s reign.”” However, the dating of the lexicon &det is far from
certain. Burgmann comes up with a dating between the ninth and the thirteenth century,
and distinguishes two possibilities within this period, without showing a preference for
either of them: a dating either in connection with the phenomenon of the é&gAnvicpot of
the early emperors of the Macedonian dynasty, or with the law school founded by emperor
Constantine IX Monomachos towards the middle of the eleventh century.” Moreover,

60 Biichern unterschiedenes Werk (ndmlich die Institutionen-Paraphrase) handeln, was tliberdies auch
durch das Verb “Siactioac” bestétigt wird.’; cf. also the German translation in Schminck, Studien,
119.

72 Cf. Schminck’s translation (Schminck, Studien, 119): °(..) mitsamt den darin enthaltenen
Fachausdriicken (...)’; cf. also the Latin translation in Zachariae, O Ilpdyeipog Nopog (note 17 above),
293: “(...) cum terminis technicis ibi occurentibus (...)". It should be noted that in his note 54 on the
same page, Zacharid confirms the reading émi téocapot Bifiioig in the above passage, because the
Parisinus 1357 testifies that 10 tétaptov 1edyog contained the books 46-60 of the Basilica, even
though the Basilica are generally believed to have been divided into six volumes.

73 On this lexicon, cf. L. Burgmann, ‘Das Lexikon ddet — ein Theophilosglossar’, FM VI (1984), 19-61.

74 Cf. in this sense Schminck, ‘Frommigkeit ziere das Werk’ (note 14 above), 106 note 106, relating to
his observations on page 89 regarding the occurrence of Latin fermini technici in Theophilos’s
Paraphrase. Schminck suggests a date of the ultimate exemplar of the lexicon ddet in Leo’s early
regnal years: ‘(...) vermutlich zu ebendieser Zeit (also ca. 888) (...).".

75 Cf. Burgmann, ‘Das Lexikon &8et’ (note 73 above), 27: ‘Sollte sie sich bewahrheiten, wire die
Entstehungszeit des Lexikons &8etr auf die Zeit zwischen dem 9. und dem 13. Jahrhundert
eingrenzbar. Vermutlich wird es auch dann noch Ansichtssache bleiben, ob man das Lexikon eher
dem gEeMnviopde der Makedonen zuordnet oder der Zeit der Griindung der Rechtsschule durch
Konstantinos IX. Monomachos, einer Zeit, in der die lateinischen Rechtstermini wieder a la mode
waren’. Schminck, ‘Frommigkeit ziere das Werk’ (note 14 above), 106 note 106 implies that
Burgmann would have had a preference for the earlier date: ‘(...) die Urform des Lexikons d3et, das

296



PRELUDING THE BASILICA

Symbatios’s phraseology v 1€ tpayvtTo T0d VOHoL cUV Tl £keloe AEEeoty Eykeluévaig
ei¢c mpadtnta Aswwoog indicates an intervention in an existing text containing technical
terms rather than the compilation of a separate glossary explaining these terms. Finally, in
the phrase cVOv 10ig ékeloe AéEeotv dykepévorg, the words éxeloe éyxeuévang refer to the
directly preceding phrase tod vopov, but ultimately to the phrase év £€fkovta Bifloig
gnexteivag, the 60 books in which Leo restructured the entire Justinian legislation. Thus,
the words ovv taic ékeloe AéEeotv éykepévarg do not allude to the lexicon ddet, and the
phrase tadta émi téocapor PiPrioic dwactioog cannot be seen as a reference to
Theophilos’s Paraphrase of the Institutes. By way of contrast, especially the Parisinus
1357 neatly fits in with the picture painted by Symbatios. For, this manuscript is a clear
representative of the compilation of laws in 60 books — &v £é&nkovta Bifroig énekteivog —,
containing a large amount of ‘unexhellenized’ Latin fermini technici — cOv 1aig &keloe
MEeowv gykepévong —, and the sum of it all distributed over four tedyn — tadta &mi
téocapot BiPpriolg Swotioag.

In spite of all the above, Symbatios’s narrative appears to be flawed, because he
attributes the compilation of laws in 60 books distributed over four tevyn to Leo, while he
remarks that it was this emperor who ‘polished’ this compilation together with its
technical terms, viz. by substituting them by &EgAAnvicuoi. How, then, is this to be
explained? In this case, too, I can think of only one answer that makes sense. It is quite
possible that Symbatios was well aware of Basil’s compilation of laws in 60 books
distributed over four tedyn, containing Latin fermini technici in their original form. Of
course, he also must have known of Leo’s refashioning of this compilation into one
arranged in six tevyn, and of the latter emperor’s aspiration to ‘exhellenize’ the technical
terms. Symbatios may have wished to give Leo full credit by deliberately ignoring all
Basil’s activities in the field of secular law, and by attributing all results to Leo. In this
respect, it is perhaps significant that Symbatios sings Leo’s praise rather exuberantly: Leo
the orator amongst orators and the philosopher amongst philosophers, and as gloriously
triumphant and most mild emperor the ruler of the entire world. In the end, Symbatios
leaves us a somewhat obscure account by fusing together Basil’s and Leo’s
accomplishments.

L. Burgmann (...) als “Theophilosglossar” erkannte und (S. 27) “auf die Zeit zwischen dem 9. und
dem 13. Jahrhundert” datierte, wobei er ausdriicklich die Mdglichkeit erwéhnte, daB “man das

99 5

Lexikon eher dem é&gAnviopdg der Makedonen zuordnet”.”.

297



VAN BOCHOVE

10. Cod. Coisl. gr. 151 and Index Coislinianus

There is one more manuscript that ultimately questions Signes Codofier’s conclusion that
the final paragraph of the Prochiron preface ought to be looked upon as a later addition to
that preface. It concerns cod. Coisl. gr. 151, dating from the first half of the fourteenth
century, and inter alia handing down the text of the first nine books of what is now known
as the Basilica. The editors of BT used the siglum Cb in order to designate the
Coislinianus.” The text transmitted by Cb shows marked differences compared to that
handed down by cod. Paris. gr. 1352 (siglum: P),” and also to the text presented by the
Basilica testimonia. Differences occur mainly in the first book, so much so that Zacharid
von Lingenthal doubted the authenticity of the text of that book in both Cb and P, and,
basing himself on the testimonia, came up with a restitution of that text. Scheltema and
Van der Wal adopted Zacharid’s point of view: in their edition, the text of the first book is
restituted.” Schminck observed that Cb is to be regarded as a representative of an earlier,
official stage of the text preceding the original version of the Sixty Books of Leo the Wise:
in his eyes, the text of the Forty Books referred to in the preface to the Eisagoge (see § 3.2
above), and issued by Basil the Macedonian is the most likely candidate. Schminck argued
that the extensive consideration of provisions of ecclesiastical law (in Cb) hardly fits in
with the intentions of Leo the Wise, but so much the better with those of the patriarch
Photios, who presumably took part in the compilation of the Forty Books.”

76 On cod. Coisl. gr. 151, cf. RHBR, I, No. 202 (with pos. 2); Scheltema/Van der Wal, Basilicorum
Libri LX, A T (note 50 above), v; Scheltema/Van der Wal, Basilicorum Libri LX, A 11 (note 55 above),
V.

77 The Parisinus 1352 dates from the beginning of the thirteenth century, and hands down the Basilica
preface, and B. 1 — B. 18, accompanied by scholia; cf. RHBR, I, No. 166 (with pos. 1);
Scheltema/Van der Wal, Basilicorum Libri LX, A 1 (note 50 above), v; Scheltema/Van der Wal,
Basilicorum Libri LX, A 11 (note 55 above), v; Scheltema/Van der Wal, Basilicorum Libri LX, A 111
(note 39 above), v.

78 For all this, cf. K.E. Zacharid von Lingenthal, ‘Beitrige zur Kritik und Restitution der Basiliken’,
Mémoires de 1’Académie impériale des sciences de St.-Pétersbourg, 7° série, XXIII, 6, St.-
Pétersbourg 1877, 1-39 (repr. in: K.E. Zacharid von Lingenthal, Kleine Schriften zur romischen und
byzantinischen Rechtsgeschichte. Sammlung der in Zeitschriften und Serienwerken erschienenen
selbstindigen Abhandlungen 1840 — 1894. Band I: 1840 — 1879, [Opuscula. Sammelausgabe seltener
und bisher nicht selbstindig erschienener wissenschaftlicher Abhandlungen, Band IV/1], Leipzig
1973, 575-613); Scheltema/Van der Wal, Basilicorum Libri LX, A 1 (note 50 above), xi; cf. also e.g.
Schminck, Studien, 52-54 with further references; Th.E. van Bochove, ‘The Basilica between
Quellen-forschung and textual criticism’, (in print), § 7 - § 15, dealing with the Novel part of the first
book.

79 Cf. Schminck, Studien, 53: °(...). Vielmehr muB} diese (sc. Textfassung des Cod. Coisl.) eine frithere
(offizielle) Textstufe reprisentieren, die wegen der Divergenzen zu der Textfassung in der Synopsis
maior auch der urspriinglichen Version der 60 Biicher Leons VI. vorausgehen und daher am ehesten
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With regard to cod. Coisl. gr. 151, there are several details which taken together contest
the view that this manuscript would be a representative of the text of Basil’s 40 books.

(1) First, in its Digest part, Cb completely omits the names of the lawyers who originally
wrote the Digest fragments.® Cb shares this feature with cod. rescr. Vind. Suppl. gr. 200
and cod. Paris. gr. 1357, in this way suggesting a connection with these manuscripts. In
the end, the shared feature also suggests a connection between the Coislinianus and the
compilation of laws in 60 books mentioned in the final paragraph of the Prochiron preface,
viz. the compilation distributed over four tevym.

(2) Second, on its ff. 1'-18", Cb hands down the Index Coislinianus (ICb).*' This index
titulorum covers all 60 books of what is now known as the Basilica text. If only because of
this, ICb strongly contests the suggestion that Cb would be a representative of Basil’s 40
books: 60 versus 40 books appears to be irreconcilable, unless one simply denies the
existence of a connection between ICb and the text of the first nine books in Cb, by
arguing that the joint occurrence of both textual entities in Cb is purely coincidental,
resulting from the vicissitudes of the transmission through the centuries. However, there is
more to be said about this.

In § 2 above, it has already been observed that the Index Coislinianus shows
evidence of having been compiled towards the end of the ninth century. This dating is
based on the reference to C. 1,16: ICb lists this title from the Code, which deals with
decrees of the senate, as a constituent part of the text of the sixth title of the second book.
But both manuscripts handing down the text of book 2 title 6 — Cb and P — omit this
Codex title altogether. The absence of C. 1,16 in both manuscripts is caused by Nov.
Leon. 78 which deprived senatorial decrees of their legal force. On the basis of this, it has
been concluded that the core of the text of ICb must predate Nov. Leon. 78: the dating of

der Fassung der (im Eisagoge-Prooimion erwihnten) 40 Biicher Basileios’ 1. entsprechen diirfte. Fiir
diese Annahme spricht auch die besonders extensive Berlicksichtigung kirchenrechtlicher (...)
Bestimmungen, (...) die (...) kaum mit den Intentionen Leons VI., sehr wohl aber mit denjenigen des
— an den 40 Biichern Basileios’ 1. vermutlich beteiligten — Patriarchen Photios in Einklang zu bringen
sein diirfte. Der Cod. Coisl. bietet also einen dlteren Text als die von Zacharid rekonstruierte Fassung
und beweist damit, daB es neben und vor den Basiliken noch (eine) andere Textfassung(en) der
makedonischen “dvakdBapoig tdv moda@dv voéumv” gab’. Schminck’s point of view regarding the
version of the text presented by Cb was followed by Signes Codoier; cf. Signes Codofier, Estudio §
3.9: Conclusiones (note 29 above), 272-273.

80 Cf. the comment of Scheltema and Van der Wal pertaining to B. 2,1,1 = D. 1,1,1 (BT 15 app. crit. ad
1. 5 OVAnt): ‘nomina iurisconsultorum solus P in margine exhibet, Cb prorsus omittit; quod semel
notavisse sufficiat.’.

81 Cf. RHBR, I, No. 202 pos. 1. ICb was written by hand B, the main text of Cb by hand A.
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this Novel of Leo the Wise is to be regarded as the terminus ante quem for the dating of
the ultimate original of the text of ICb. Leo promulgated his Novel somewhere between
886 and 899. Thus, the core of the text of ICb must have been compiled prior to the year
899 at the latest.*

The presence of the reference to C. 1,16 in the Index Coislinianus and the omission
of this Codex title from book 2 title 6 in the main text of Cb under influence of Nov. Leon.
78 shows that there must indeed be a connection between ICb and the text of the first nine
books in Cb. It is hardly possible to qualify the joint transmission of both textual entities
in the same manuscript as purely coincidental, and, thus, to argue that Cb would be a
representative of Basil’s 40 books. On the contrary, it is quite possible to argue that the
text version handed down by Cb is a representative of Basil’s 60 books, and that ICb
covered the compilation of laws in 60 books distributed over four tedyn. For, the above
dating of the ultimate exemplar of the Index Coislinianus prior to the year 899 at the latest
explicitly admits the possibility that this index titulorum was originally compiled during
the reign of Leo’s father Basil the Macedonian, viz. preceding the genesis of the 60 books
of the Basilica text in Leo’s day. Moreover, the effect of Nov. Leon. 78, resulting in an
intervention in the text of book 2 title 6 — i.e. the deletion of a Greek version of C. 1,16 —
may be seen as a clear indication that Leo’s Novels did indeed play an important part in
his refashioning of Basil’s 60 books, as has been suggested in § 9 with note 66 above. It is
quite possible that book 2 title 6 of Basil’s compilation of laws in 60 books originally
contained a Greek version of C. 1,16, in accordance with ICb, and that this Codex title was
cut loose from the text because of Nov. Leon. 78, resulting in the text of book 2 title 6 of
the Basilica.

At least two details of ICb seem to oppose a dating of this index titulorum to the
reign of Basil the Macedonian, and, thus, an association of ICb with Basil’s 60 books. In
the first place, ICb commences with the note Apyn ovv Oe@d 1@V Baciukdv. This note
precedes the indication of the first book: BifAiov of t®v Baciukdv.* In fact, many book
indications in ICb — but not all* — are accompanied by the phrase t@®v Bactukdv. The
latter phrase seems to imply that the ultimate exemplar of ICb must have been compiled
during Leo’s reign after all. If this ultimate exemplar were to be dated to Basil’s reign, one

82 For all the details, cf. again Van Bochove, “Working with ICb’ (note 5 above), 199-202.

83 ICb B. 1 (Heimbach, Vol. I, xv not. b; Cb f. 17, 1. 1-2). Transl. of both notes: ‘With God’s help,
beginning of the Basilica’; ‘Book one of the Basilica’. For the way of quoting ICb, cf. Van Bochove,
‘Working with ICb’ (note 5 above), 198. It should be observed that in his note Heimbach omitted
both passages quoted in the main text.

84 Tov Bactuk@v is lacking in the indications of the books 10 — 31 and 42, viz. 23 out of 60 books all
told; cf. Cb ff. 4'-8 and 10"
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would expect the phrase t@v Baciux®dv to be missing completely.*> However, it is
uncertain when the Byzantines themselves started to use the phrase 16 Bactlikd in order
to designate Leo’s compilation of laws in 60 books: it may have been during Leo’s reign,
or (slightly) later.*® Moreover, it is not impossible that the text of the index titulorum itself
was adapted during Leo’s reign, or that it underwent alterations in the course of its
transmission: the phrase 1®v Bacilik®v may have been added to the book indications in
ICb later on. In the second place, in at least two cases ICb refers to the division into six
1edym. In book 25 title 6, ICb reads (after a source reference indicating Nov. 53,8): Zjtet
100 of Bip. Pif. ¢ Tit. xn’ ke@. 10; and in book 47 title 1, we come across a passage
containing two references to the volumes 2 and 6 resp.: Zftel 1@ (leg. Tod) B’ Bif. Pip. 1€’
. o ke@. 08 €i¢ 10 Téhog mepl TV dwpndéviov: (el 1@ (leg. Tod) ¢ Pif. Pif. v¢ it ¢
ke@. 10" These notes seem to prove that ICb covers the 60 books of the Basilica text,
distributed over six tebyn, in accordance with the Basilica preface. However, in both cases
we are clearly dealing with scholia of the type first recognized by Van der Wal.** The
scholia must have crept into the text of ICb at a moment which cannot be further specified,
but so much is certain that the references to the division into six 1edyn do not belong to the
text of the ultimate original of ICb.

In view of all the above, it is at the very least possible to argue that the core of the
Index Coislinianus may go back to the reign of Basil the Macedonian and that this index
titulorum covers this emperor’s compilation of laws in 60 books, viz. the compilation of
laws mentioned in the final paragraph of the Prochiron preface.

(3) Third, there is the absence of the preface to the Basilica from the Coislinianus.” Of
course, this absence bears the hallmark of every argumentum e silentio, and should

85 It may be noted that in the most important references to the compilation of laws in 60 books
distributed over four tedyn — viz. those in the Florilegium Ambrosianum and cod. Paris. gr. 1357 —
T@v Bacuukdv is missing altogether; cf. the notes 55 and 58 above.

86  On the name ta Bacilxd, cf. § 4 with the notes 14 and 21-25 above.

87 ICb B. 25,6 (BT 1223 app. crit. ad 1. 3; Cb f. 7', 1l. 21-22); transl.: ‘Look up in the first book (=
volume), book 6, title 28, chapter 11°; in the apparatus of BT, both the source reference and the note
are lacking. ICb B. 47,1 (BT 2127 app. crit. ad 1. 4 {ofj; Cb f. 117, 11. 9-10); transl.: ‘Look up in the
second volume, book 15, title 1, chapter 74 towards the end, on things donated; look up in the sixth
volume, book 56, title 6, chapter 19°.

88 Cf. Van der Wal, ‘Spuren einer Einteilung’ (note 56 above), passim; cf. also the commentary of
Scheltema and Van der Wal in BT 2127 app. crit. ad 1. 4 {ofj.

&9 The Basilica preface is transmitted in cod. Paris. gr. 1352, and via the Synopsis Basilicorum Maior,
including its Appendices. In these Appendices, the preface is sometimes counted as chapter 57 of the
Ecloga Novellarum Leonis (SBM App. B III 1); cf. Schminck, Studien, 17-21; Van Bochove, To
Date and Not to Date (note 2 above), 195 and 198-202; RHBR, I, 402 (Index der Autoren und
Werke, s.v. Basiliken, Prooimion).
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therefore be used with due caution. Nevertheless, the absence of the Basilica preface is
striking: in a manuscript handing down the first book of an important collection of laws,
one would rather expect the presence of a preface, assuming that the collection of laws has
been provided with one. Weak though it by itself may be, this line of reasoning does admit
the possibility that the main text of Cb is not a representative of the Basilica text. At first
sight, this even seems to argue in favour of Schminck’s point of view that Cb would
represent the text of Basil’s 40 books. Things change, however, if the absence of the
Basilica preface from Cb is looked upon in conjunction with the presence of ICb. For, this
gives substance to the possibility that the text presented by Cb may be regarded as a
remnant of the text of Basil’s 60 books.

(4) Fourth, in the Codex part of its first book, Cb transmits constitutions from the Code
mainly in their Greek original, or in a verbatim translation of the Latin text containing but
few abbreviations, whereas the witnesses of the text of the first Basilica book used by
Zacharid for his reconstruction of B. 1 merely contain Thalelaios’s index of these
constitutions. Zacharid explained the inconsistencies between the text of the first book in
Cb and that in the testimonies by assuming interpolations made by the scribe of Cb or of
its prototype.”” On this basis alone, it could already be argued that the Coislinianus 151
does indeed represent another, earlier version of the text,” be it Basil’s 40 books, as
Schminck would have it, or the compilation of laws in 60 books mentioned in the final
paragraph of the Prochiron preface. A detail in Heimbach’s Basilica edition seems to point
to the latter option. For, basing his edition of the first book mainly on Cb, Heimbach
provided the first constitution from the Code (C. 1,1,1) making its appearance in the first
book of the Basilica with the following Greek version of the original Latin inscriptio:

O1 Baocirelg T'patiavdg, Ovorevviavog kol @g0ddc10g aidvior Atyovotot Tpog TOV Aadv
~ 92
g Kovotavtvoumdrenc.

90 Cf. Zacharid von Lingenthal, ‘Beitrdge zur Kritik’ (note 78 above), 15-16 (= Kleine Schriften, I (note
78 above), 589-590). According to Zacharid, this scribe may have been a cleric who felt the urge to
present the text of the first book, which deals with the Holy Trinity and with the catholic faith, in a
very extensive form. With this in mind, he replaced the authentic Basilica text by the original Greek
constitutions or by verbatim translations (kota m680g), stemming partly from the old scholia, partly
from other sources.

91 Despite Zacharid’s serious misgivings on the subject, mutatis mutandis; cf. again Zacharid von
Lingenthal, ‘Beitrage zur Kritik’ (note 78 above), 16 (= Kleine Schriften, 1 (note 78 above), 590); cf.
also Van Bochove, ‘The Basilica between Quellenforschung and textual criticism’ (note 78 above), §
8 with note 48.

92 Cf. Heimbach, Vol. I, 1. Transl.: ‘The emperors Gratian, Valentinian, and Theodosios, perpetual
augustoi, to the People of Constantinople’.
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At first sight, this inscriptio seems to offer an exact parallel for the four inscriptiones of
Codex constitutions stemming from Cujas’ lost Basilica manuscript, the codex Ridolfi
(see § 6 and § 8.3 above). It would appear that in the case of C. 1,1,1 in Cb, too, we are
dealing with an echo of the phrase &v t® oikei® oyfiuott pévovta from the final paragraph
of the Prochiron preface, and that we would thus again have a clear reference to Basil’s
compilation of laws in 60 books. However, Cb f. 23" contains no trace whatsoever of this
Greek version of the inscriptio of C. 1,1,1. In all probability, Heimbach adopted the
inscriptio from Fabrot’s Basilica edition,” without indicating his source. In his turn,
Fabrot seems to have based the inscriptio of C. 1,1,1 on a marginal gloss in the Parisinus
1352 f. 1", barely legible on the microfilm consulted. The gloss is preceded by the source
reference Pif. o’ 100 Kwd. tir. o.** Thus, the inscriptio of C. 1,1,1 in Heimbach’s Basilica
edition cannot be used as evidence.

There is, however, more to be said about the constitutions from C. 1,1 in the
Coislinianus 151. For, in the Codex part of its first book, Cb hands down constitutions
which are lacking in the Basilica text, according to the explicit testimony of the twelfth
century canonist Theodore Balsamon.” In his commentary on the Nomocanon XIV
Titulorum, Balsamon writes:

‘H mpwt didraéig tod o tithov 10d of Biriov 10D kmddikdc éott keg. o ToD o PipAiov T@OV
Bactukdv (...)' 8¢ €, ¢, ¢ kai ' didt. odk £éOnoav i 0 Paciikd.”

In this terse statement, Balsamon observes that C. 1,1,5-8 have not been adopted into the
text of the Basilica. Balsamon’s testimony is confirmed by the Synopsis Basilicorum
Maior (= SBM).” SBM A, III, 1 quotes B. 1,1,5 = C. 1,3,26, preceded by the heading:

93 Cf. C.A. Fabrot, [ed.], Tdv Bacilik®v Bifiio &. Baoilikdv Libri LX, Vol. 1, Parisiis 1647, 1.

94 Transl.: ‘book 1 of the Code, title 1°. In the gloss, the name of the emperor Valentinian is still
recognizable.

95 On Theodore Balsamon (born between ca. 1130 and 1140, died after 1195), cf. e.g. G.P. Stevens, De
Theodoro Balsamone. Analysis operum ac mentis iuridicae, [Corona Lateranensis, 16], Roma 1969;
various articles in N. Oikonomides, [ed.], Byzantium in the 12". Century. Canon Law, State and
Society, [Society of Byzantine and post-Byzantine Studies. Diptycha — Paraphylla, 3], Athens 1991;
Tpwidvog, Ot Tnyés (note 19 above), 358-363.

96 Balsamon, Comment. in Nomoc. XIV Tit. 1,1 (RP, I, 35/14-19 passim); transl.: ‘The first constitution
of the first title of the first book of the Code is chapter 1 of the first book of the Basilica (...); the
constitutions 5, 6, 7 and 8 were not incorporated into the Basilica’. Cf. also Balsamon’s commentary
on Nomoc. XIV Tit. 1,5 (RP, I, 43/2-3), pertaining to C. 1,1,7.

97 On the Synopsis Basilicorum Maior (probably dating from the middle of the tenth century), cf. e.g.
Van der Wal/Lokin, Delineatio, 92-93 and 134; Tpoidvoc, Ot myyés (note 19 above), 275-278; N.G.
Svoronos, Recherches sur la tradition juridique a Byzance. La Synopsis major des Basiliques et ses
appendices, [Bibliothéque byzantine. Etudes, 4], Paris 1964

303



VAN BOCHOVE

Avdyv. Bip. of Tit. o keg. €, &v @ enot (...).”"* By numbering C. 1,3,26 as B. 1,1,5, the
SBM backs up the evidence provided by Balsamon that only the first four constitutions of
C. 1,1 were adopted into the Basilica, and numbered as B. 1,1,1-4. On its ff. 23"-24", the
Coislinianus 151 hands down extensive Greek versions of C. 1,1,1-4, and on f. 32", an
elaborate version of C. 1,3,26. Between these two text units, viz. on the ff. 24"-32", Cb
intercalates extensive Greek versions of the constitutions 5, 6, 7 and 8 from the first title
of the first book of the Codex (followed by C. 1,3,29):” it concerns exactly those
constitutions from C. 1,1 that ought to be lacking according to the testimony of Balsamon.
Thus, Balsamon — supported by the SBM — proves that in the Codex part of its first book,
Cb does not transmit the Basilica text.

At this point, the Index Coislinianus again comes into play. With reference to the
titles 1 and 3 of the first book of the Code, ICb reads:

Tithog . Tlepi tfig dvotdto tprddog kol miotemg kabolkfig kol mepl toD pndéva Toludy
dnuocing mept adthc dueiopntelv. Bif. o 100 Knd. tit. . Kepdhatov 1. Tlept mokdnmv
Kol KANPIKAV Kol Opeavotpoeeinv kal Bpepotpogeinv kol ntwyeinv kol Egvodoyeiov kol
acknIpiov Kol povacstnpiov Kol epl Tpovopiov avtdv Kol i810kTTtmv mtekovAiov kol

) ’ ) 7 \ \ ’ ~ ’ N 9 ’ 100
ayOpalOUEVOV OLYILOADTOV KOl TEPL YAUMY KANPIKAY KEKOAVUEVOV 1] ETITETPOUUEVOV.

In this passage, titAog o indicates the beginning of the first title — being the only one — of
the first book of the compilation of laws in 60 books covered by ICb. The phrase mepi Tfig
avotdtm Tp1ddog (...) Gueisfntely is, of course, a Greek translation of the rubric of C. 1,1,
whereas the phrase nepi miokdnav (...) émretpappévav is a Greek rendering of the rubric

98 SBM A, IIL,1 (Zepos, JGR, V, 409); transl.: ‘read book 1 (viz. of the Basilica), title 1, chapter 5,
which states: (...)". See also B. 1,1,5 = C. 1,3,26 (BT 2/5-6), with the app. test. ad loc. It should be
noted that SBM X, I, 1-2 (Zepos, JGR, V, 508) quote B. 1,1,5-6 = C. 1,3,26 and C. 1,8,1 resp. (see
also BT 2 app. test. ad loc.), preceded by the heading Avdyv. Pip. o tit. o keg. 1€’ kol 1, &v oig pnot
‘read book 1 (sc. of the Basilica), title 1, the chapters 15 and 16, which state:’. The chapter numbers
1¢” and 1" are in all probability to be looked upon as erroneous: one would expect € and ¢; cf.
Zacharida von Lingenthal, ‘Beitrdge zur Kritik’ (note 78 above), 2 (= Kleine Schriften, 1 (note 78
above), 576) ad Keo. € and Keop. ¢. Apparently, chapter indications ought to be treated with due
caution.

99 For all this, cf. also Heimbach, Vol. I, 1-13.

100 ICb B. 1 (Heimbach, Vol. I, xv not. b; Cb f. 17, 1. 3-9). Transl.: ‘Title 1. The Highest Trinity and the
Catholic Faith; let nobody dare to argue about it in public. Book 1 of the Code, title 3. Chapter 8.
Bishops and clerics and orphanages and hospitals for infants and poorhouses and inns and hermitages
and monasteries and their privileges and privately owned working capital and ransoming prisoners
and forbidden or permitted marriages of clerics’. The above passage from ICb is identical with its
counterpart in ICb 2; cf. ICb 2, 1I. 3-14 (Van Bochove, ‘Index titulorum’ (note 4 above), 22).
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of C. 1,3.""" The phrase Pip. o/ 100 Kwd. tit. ¥ is a source reference, clearly belonging to
the Greek rendering of the rubric of C. 1,3. KepdAoiov 1" requires some comment in its
own right. Elsewhere, I have argued that in indices titulorum of the Basilica the term
Ke@dhoiov has no connection with a subdivision of the text of the titles from the Digest or
the Code, or of the text of the Novels, but always indicates a chapter of the Basilica text.'"
With regard to the Index Coislinianus, this point of view ought to be slightly modified. I
still hold on to the view that kepdAaiov has no bearing on a subdivision of the text of the
various parts of the Justinian legislation, but I no longer think that ICb is to be regarded as
an index titulorum covering the 60 books of the Basilica text (see § 10 (2) above). Be that
as it may, the phrase kepdAawov is tied in with the subdivision (into chapters) of the titles
of the text of the compilation of laws covered by ICb. Nevertheless, kepdlatov ought to
be used with due caution, if only because the chapter division of a text in Byzantine legal
manuscripts is not always reliable, especially if the text concerned is extensive, or handed
down by more than one manuscript: in the latter case, the counting of chapters in the
individual manuscripts may be fairly divergent. In the case at hand, however, kepdlaiov
may be used without too much risk, because C. 1,1 only contains eight constitutions, on
the understanding, of course, that every constitution takes up one ke@dAaiov in the text of
the compilation of laws covered by ICb.

By using the phrase Pip. o’ 10d Kwd. tit. ¥'. Kepdratov 1, then, ICb indicates that
the constitutions from C. 1,3 commence in chapter 8 of the first title of the first book of
the compilation of laws in 60 books covered by the index. This means that ICb allocates
the constitutions from C. 1,1 seven chapters in the text of the first title of the first book.
Thus, according to ICb, there are more constitutions from C. 1,1 in the first title of the first
book of the compilation of laws in 60 books than according to the indirect witnesses of the
Basilica text: these testimonia allot the constitutions from C. 1,1 only four chapters. In
other words, by means of the phrase kepdAaiov 1, the Index Coislinianus indicates that
the constitutions 5, 6 and 7 from C. 1,1 occur in the text of the first title of the first book,
whereas these constitutions ought to be lacking according to the explicit testimony of
Balsamon and the Synopsis Basilicorum Maior. However, as we have already seen,
extensive Greek versions of C. 1,1,5-7 do occur in cod. Coisl. gr. 151, viz. on its ff. 24"-
28". Thus, the Index Coislinianus concurs with the main text of the Coislinianus 151, and

101  On the Greek rendering(s) of the rubric of C. 1,3, cf. Th.E. van Bochove, ‘Terminus technicus. A
note on the handling of technical terms in indices titulorum of the Basilica’, SCDR XXVI (2013),
219-232 (222-226); this article is part of the monographic section Estudios de lexicografia juridica
bizantina en fuentes de época macedonia, siglos ix-x d. C. in the just mentioned volume of the
Seminarios Complutenses.

102 On the use of xepdAaiov in ICb 2, cf. Van Bochove, ‘Index titulorum’ (note 4 above), 11, 12, 13, 16
and 17; on xepdhatov in IPc, cf. Van Bochove, ‘Index titulorum. II’ (note 6 above), 36-38, 53 and 54.
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contradicts the indirect witnesses of the Basilica text. Because ICb and Cb conjointly
oppose Balsamon and the SBM — and via these testimonies the Basilica themselves — with
regard to C. 1,1,5-7, it can be concluded that ICb does not cover the 60 books of the
Basilica text of Leo the Wise, and that Cb does not transmit the text of the first nine books
of that compilation of laws. Rather, we can conclude that Cb is to be regarded as a
representative of the text of Basil’s compilation of laws in 60 books, and that, as an index
titulorum, ICb covers the latter compilation. By means of (the issue of) C. 1,1,5-7, the
Index Coislinianus and cod. Coisl. gr. 151 together provide material evidence for the
existence of the compilation of laws in 60 books issued by Basil the Macedonian, and
referred to in the final paragraph of the Prochiron preface.

But what about C. 1,1,8? In a recent study,'” Stolte has convincingly argued that in
all probability, this constitution is a later addition to the Justinian Code, because it can
hardly have been an authentic part of the original Codex repetitae praelectionis of 534. C.
1,1,8 cannot be regarded as an imperial constitution. Moreover, it has not been part of the
editing process which led to the compilation of the Code. It is a letter of Pope John II
(470-535; papacy: 533-535), showing features of an unedited copy stemming from a
perhaps papal archive, and seems to have been added at the end of C. 1,1 by some
overzealous functionary. Stolte also argued that a full Greek translation of this letter of
Pope John II occurs in the Coislinianus 151, but that the texts handed down by Cb,
including this Greek translation, do not fit in with the format of the texts provided by the
indirect witnesses of the Basilica: these testimonia present summaries of the texts from the
Code, whereas Cb contains translations of the full Latin text, or the same Greek text as the
Code. Stolte observed that the Greek texts in Cb may be genuine Byzantine versions of
constitutions, but that they do not stem from the textual tradition of the Basilica: they must
have been copied from other sources. With regard to Cb and the Parisinus gr. 1352 (= P),
and in particular to the Greek version of C. 1,1,8 in Cb, Stolte concluded:

The latter’s (viz. Scheltema c.s.) edition contains the text as reconstructed from testimonia,
while the text handed down in Cb and P is a spurious, interpolated version, which has been
edited by Heimbach in the belief that it was the authentic text. All this is not to say that the
Greek version of C. 1,1,8 which has been preserved in Cb is spurious. Just as the Latin text
we read in our editions of the Code is a genuine papal letter but — in my view — a spurious

103 B.H. Stolte, ‘Not in the Code, nor in the Basilica: C. 1.1.8 and its translation in the Basilica’, AUPA
LIV (2010-2011), 289-300.
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passage in the Code, this Greek version is undoubtedly a genuine full translation of the Latin
text, albeit an interpolation in the Basilica.'®*

By means of the phrase 1 8¢ (¢, ¢, { kol) 1" ddt. 0Ok &tébnoav €ic ta Pacihikd (see the
present paragraph with note 96), Theodore Balsamon explicitly confirms that C. 1,1,8 is
not a part of the text of the Basilica. However, this does not necessarily mean that we have
to look upon the Greek translation of C. 1,1,8 transmitted by Cb as an interpolation in the
Basilica text, or that we must consider the entire text version handed down by Cb as
spurious. The reason for this is, of course, that we do not have to regard the text handed
down by Cb as a (direct) witness of the Basilica text. As we have seen above on the basis
of the Index Coislinianus in combination with the main text of the Coislinianus 151, Cb is
rather to be looked upon as a representative of Basil’s compilation in 60 books. It can be
argued that the Greek version of C. 1,1,8 did indeed occur in the text of this compilation,
but that it was deleted from that text when Leo the Wise had his father’s compilation in 60
books refashioned in order to form his own compilation: the 60 books of the text of the
Basilica (see § 9 with the notes 65-67 above). The extensive Greek versions of Codex
constitutions in Cb may be explained by regarding them as yet another echo of the phrase
gv 1® oikelp oyfuott pévovta in the final paragraph of the Prochiron preface: it is quite
possible that the compilers of the text of Basil’s 60 books adopted these extensive versions
exactly as they found them in whatever source available to them.

With respect to C. 1,1,8, however, it is ICb that presents a bit of a problem. For, by
having the constitutions from C. 1,3 commence in kepdiatov 1, the index titulorum
allocates C. 1,1 seven chapters all told. Therefore, ICb does not assign C. 1,1,8 a chapter
of its own in the first book of Basil’s collection of laws in 60 books.'”” How are we to
explain this? As we have already seen, Stolte argued that what is now C. 1,1,8 is most
probably a later addition to the Justinian Code. ICb seems to corroborate this by allocating
C. 1,1 just seven chapters. Even the main text of Cb points in that direction by the way in
which C. 1,1 is transmitted in the manuscript. On its ff. 23"-28", Cb hands down C. 1,1,1-7
en bloc, as some sort of textual unity. C. 1,1,8 commences on f. 28", after an ornamental

104  For all this, cf. Stolte, ‘Not in the Code, nor in the Basilica’ (note 103 above), 289 and 291-296
passim, with further references to the work of Zacharid von Lingenthal, and the editors of BT. The
quotation is to be found on p. 295.

105 It should be noted that in Heimbach’s edition of the first book, all constitutions stemming from C. 1,1
have been provided with chapter numbers: C. 1,1,1 = (keo.) o, C. 1,1,2 = (xeo.) f, etc., up to and
including C. 1,1,8 = (ke@.) n; cf. Heimbach, Vol. I, 1-5 and 8. However, these chapter numbers must
have been added by Heimbach himself. With regard to C. 1,1, Cb lacks kepdAioiov numbers
altogether. The first kepdhatov number occurs on f. 32", at C. 1,8,1: here, we read in the right margin
1o’ The chapter numbers in Heimbach’s edition cannot be used as evidence.

307



VAN BOCHOVE

line which seems to act as a divide between the text of C. 1,1,1-7 and that of C. 1,1,8.'%
Moreover, the Greek translation of the letter of Pope John II is preceded by the heading
Todvvov émickémov mdremg Podunc,'” whereas the first seven constitutions from C. 1,1
are completely void of headings.'” The heading on f. 28" marks what is now C. 1,1,8 for
what it truly is: not an imperial constitution, but a papal letter, written by John, bishop of
Rome, and, as such, not belonging to the original Justinian Code of 534. How the Greek
translation of this papal letter finally ended up in the ultimate exemplar of Cb, can only be
surmised. It would seem possible that this translation already occurred in a (Greek?) copy
of the Justinian Code used as a source by the compilers of Basil’s 60 books, and that the
translation was already marked as a divergent text or a later addition in that copy, but this
scenario is not very likely. The ornamental line and the heading preceding the Greek
translation in Cb rather point to a source ultimately divergent from that of C. 1,1,1-7. The
Index Coislinianus suggests the same by allocating C. 1,1 only seven chapters in the first
book of Basil’s compilation. Moreover, it is not even very likely that with regard to C. 1,1
the compilers of the ultmate exemplar of Cb (and ICb) consulted an official copy of the
Justinian Code, as C. 1,1,6 in Cb contains a passage stating that copies of this edict of
Justinian ought to be send to the Ephesians, and so on.'” This announcement may be
looked upon as a note added to the main text of C. 1,1,6 in the imperial chancery, very
similar to notes occurring in the Novels of Justinian.'’ This note does not point to an
official collection such as the Justinian Code as the source drawn upon by the compilers of
Basil’s 60 books with regard to the texts from C. 1,1 in Cb: the note rather indicates a
private collection or some archive of documents as source. Because of all this, it seems
more likely that the compilers of Basil’s 60 books and of the archetype of ICb consulted a
— private? — copy of the Justinian Code, in which C. 1,1 comprised only seven numbered
constitutions, but that they knew indirectly, i.e. from another source such as the Collectio
Tripartita, that the original Latin letter of Pope John II had been added at the end of C. 1,1,

106 In the texts originating from C. 1,1, Cb contains one more ornamental line, viz. on f. 26", shortly
before the final passage of C. 1,1,6 starting with the words T adt0 "E@ecioig; see Heimbach, Vol. I,
5. Because of its location, this ornamental line seems to have no other function than marking the
transition from the main text of C. 1,1,6 — Justinian’s edict to the inhabitants of Constantinople,
aimed against Nestorianism, and Eutyches and his followers — to the announcement concerning
copies of that edict to be sent to the Ephesians, etc.

107  Transl.: ‘Of John, bishop of the city of Rome’. In his edition, Heimbach did not adopt this heading.
Following Fabrot, he rendered it as "Twdvvng "Enickomoc, TTdmac Paoung ‘Bishop John, Pope of
Rome’; c¢f. Heimbach, Vol. I, 8 with not. m.

108  Again following Fabrot, Heimbach provided C. 1,1,7 with the heading Emovip Apyiemicxdne.
This heading is lacking in Cb; cf. Heimbach, Vol. I, 5 with not. x.

109 It concerns the final pasage of C. 1,1,6 mentioned in note 106 above.

110  Cf. e.g. Nov. 22 in fine (SK 186/33-187/21).
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after constitution 7.""" Subsequently, they must have drawn the Greek translation of this
papal letter from a different, unknown source. If all this holds true, then the issue of the
Greek translation of what is now C. 1,1,8 in Cb presents a fine, though rather complicated
example of the working of the phrase év 1@ oikeiw oyfjuatt pévovta in the final paragraph
of the Prochiron preface.

Be all this as it may, after all the above it can be concluded that cod. Coisl. gr. 151
does indeed hand down a text divergent from that of the Basilica. However, Cb does not
transmit (a part of) the text of Basil’s 40 books referred to in the preface to the Eisagoge.
The combination of the Index Coislinianus and the main text of the Coislinianus 151
makes clear that Cb is a representative of the compilation of laws in 60 books issued by
Basil the Macedonian and mentioned in the final paragraph of the preface to the
Prochiron.

11. Prochiron preface: its final paragraph in detail

Where do we stand after all the above with regard to that final paragraph? In § 5 above,
we have already seen that Signes Codofier argues in favour of an official, second edition
of the Prochiron, probably published during the short reign of Leo’s brother Alexander,
after a revision of the law book effectuated during the reign of Leo the Wise himself.
Keystone in Signes Codofier’s line of reasoning is the final paragraph of the Prochiron
preface: this paragraph would have been added to the preface in the framework of that
revision. Signes Codoner divides this preface — as edited by Schminck — into four different
parts.''> Part A takes up the lines 1-32; it consists of some general reflections regarding the
concept of justice, enriched with a number of quotations from the Bible. Part B fills the
lines 33-62, and deals with the Prochiron itself: its significance, its objective and the most
important aspects of its compilation. Part B also alludes to the corpus of the laws (10
nhdtoc oD vopov) purified recently by the compilers of the law book. Part C covers the
lines 63-76; this part contains the utter rejection of the law book preceding the Prochiron,

111 The Collectio Tripartita numbers the letter of the Pope as C. 1,1,8; cf. CollTrip. 1,1,8 (ed. N. van der
Wal/B.H. Stolte, Collectio Tripartita. Justinian on Religious and Ecclesiastical Affairs, Groningen
1994, 14/4-5): . Emictodn 100 mdna npdg Tovotiviavov dmodeyoudvn ta mop adtod mepl thc
0pBoddEov miotemg ypagévta, drva T miotof vrotétaktat. Transl. (Stolte): ‘Letter of the Pope to
Justinian approving what was written by him about the orthodox faith, which has been appended to
the letter’. It is striking that the CollTrip. contains full Greek versions of C. 1,1,3 and C. 1,1,5-7, but
omits a full Greek version of C. 1,1,8. The addition of the full Greek versions to the CollTrip. is most
probably to be looked upon as an interpolation; for all this, cf. Van der Wal/Stolte, Collectio
Tripartita, preface, xxvi; Stolte, ‘Not in the Code, nor in the Basilica’ (note 103 above), 292 with
note 3, and 296.

112 Cf. Signes Codoiier, Estudio § 3.7.6: El proemio del Prochiron (note 29 above), 229-231.
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identified as the Ecloga issued by the Isaurian emperors Leo III and Constantine V. Part D
consists of the lines 77-82, viz. the final paragraph of the preface containing more detailed
information regarding the purification of the laws mentioned in part B. The relevant
fragments from the Prochiron preface have already been quoted in § 3.1 above, but for
convenience’s sake they are here repeated:

Ei 8¢ 11 éMameg &yot 10 mop MUAV Ypapiopevov — ovde yap oldv te dncipov Pipiimv ypaenyv
gv tavt 1 ovvropiy TEpAnEOfval —, ypemv T0lg ooV &yKOTTOVGY &V TQ) TP NUMDY
aptiomg dvaxekobappéve tod vopov mhdrel v tod (nrovuévov yv@dowy dpvcachat. (...)
"Eneidn 8¢ dvotépm avokaddpoems tdv Todody voumv suvnuovedcauey, idévat ypn, ot
ocuvoynoxdtec &v Evi Telyel T0 avnpnuévo mavto tebeikapev, ©¢ av dNAN kol caeng n
T00T®V Gpyla mdot yvepiloto: Td uéviorye cuVESTAOTO TAOV TOANDY VOU®V &V 1@ OiKelw
/ / 9 € / € / ’ / ~ / \
oynuatt pévovto €v £tépoarg e€nkovto Piprolg kabvmeta&opev, tolg PovAouEvolg omovdny

Kol TEPL THY YVOGIV Kol pdbnotv od mhdtouv Tdv vépmv dykatodetyovtec.'

The first fragment in this passage — the phrase Ei 8¢ 1 é\unég (...) dpdoacOdor — belongs to
part B, the second fragment, viz. the sentence 'Emeidn 8¢ dvotépom (...) §ykotoleiyavieg,
constitutes part D.

Signes Codofier’s main reasons to regard part D as a later addition to the Prochiron
preface are as follows. First, he argues that part D is surprising and against the logic of the
account of the preface: he observes that the detailed information regarding the purification
of the laws is out of place, breaking through the line of reasoning and the narrative of the
preface. One would rather expect to find this information in part B, preceding the rejection
of the Ecloga contained in part C. Moreover, part D also refers to two works not
mentioned earlier in the preface: the £v 1edyog of the abrogated laws and the 60 books of
still valid regulations. Second, Signes Codofier observes that on a purely formal level, the
real introductory clause to the final paragraph — £idévon ypr], 611 in 1. 78 — reveals its
origin: a gloss or specifying addition to the main text. The phrase &idévon ypn, 01t is very
common in texts from the Macedonian era, and serves to introduce new information or
additions to a primary text: for instance, it occurs frequently in De ceremoniis aulae
byzantinae, a work compiled by order of Constantine VII Porphyrogennetos.'"

113 Prochiron preface, 11. 59-62 and 77-82. For the translation, see note 7 above.

114  For all this, cf. Signes Codofier, Estudio § 3.7.6: El proemio del Prochiron (note 29 above), 230-232
and 238. It should be noted that Signes Codoiler puts forward one more argument. After part D, the
Prochiron preface contains one more sentence, viz. the lines 82-83 in Schminck’s edition: Tfig
pévtorye mapodong mpaypoteiog dpyn té0ettor, Omd0ev kol 1 ko Mudc edoig v dpynv eiineev
‘Meanwhile, the beginning of the present work is set there, whence our own nature, too, received its
origin’. This final sentence of the preface, which appears to have no logical connection with the
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Signes Codofier’s interpretation of part D may be briefly summarized as follows. First, he
argues that the ITAdtoc t@®v vOuwv mentioned in part D does indeed take up the
avakekabapuévov mAdrog tod vopov occurring in part B, but that — contrary to the
prevailing conviction — the ITAdtog T@v vOpwv is not specified by the reference to the 60
books: the two are not to be associated with each other.'” Second, Signes Codofier
observes that for a better understanding of part D it would be helpful to know what the
author of the preface was referring to in his statement that he had arranged the 60 books &v
1 oikelw oyfuatt. Signes Codofer comes up with two possibilities. In his view, the
phrase &v 1@ oikel® oyfuatt may mean that nothing changed in the regulations contained
in the Corpus Iuris Civilis. It is also possible, however, that év t® oikei® oyfjuatt indicates
that the regulations incorporated in the 60 books had been adopted into those books in
accordance with a fixed sequence of the texts. The Basilica provide an idea what this fixed
sequence of texts implies. For, within the titles of the Basilica, the texts stemming from
the Corpus luris tend to occur in the established order of Digest, Code and Novels."'*
Third, Signes Codofier attempts to substantiate the latter possibility: might it be possible
that the phrase év t® dig (read: oikei) oyuatt indeed refers to the structuring of the
chapters in the 60 books in accordance with an already established sequence of the
sources, in this particular case that of Digest-Code-Novels? If so, then one might be
tempted to identify those 60 books with the Basilica, which also consist of 60 books.
Subsequently, Signes Codofier quotes the second half of the preface to the Basilica in
order to find possible parallels between the account of Leo the Wise’s compilation of the
Basilica, and how part D of the Prochiron preface relates that of the 60 books. For
convenience’s sake, the relevant part of the Basilica preface is here repeated:

preceding text of part D, is a transitional clause introducing the first title of the Prochiron which deals
with (matters of) matrimonial law. According to Signes Codoifier, the location of this transitional
clause would have been far more logical at the end of part C, where the author, after the rejection of
the Ecloga, observes (lines 74-76): ‘O 8¢ ye map’ Mudv dpting cullexdeic te kol cuvtebeig &ig 1e
obotacty 1@V KoAdg vopobetndévimv kai edyépeiav thig avtdv yvdoeng dmivevomtar ‘But the
Manual, that has just been compiled and put together by us, is meant to perpetuate the rightly
promulgated laws as well as to facilitate the acquaintance with them’. The present location of the
transitional clause supposes a sudden interruption with the preceding lines of part D, which
exclusively refer to the &v 1ebyoc¢ and the 60 books. In this way, the transitional clause adds to the
idea that part D is a later addition to the preface; cf. Signes Codofier, El proemio del Prochiron, 238-
239.

115 Cf. Signes Codofier, Estudio § 3.7.6: El proemio del Prochiron (note 29 above), 232-233 (the IThdtog
1@V vopov and the 60 books).

116  Cf. Signes Codofier, Estudio § 3.7.6: El proemio del Prochiron (note 29 above), 233-234 (dv 10
oikely oyfuaty).
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Totyapodv t0¢ ndoag TV vouwv mpaypoteiog NUelc copatoromoduevol &v tedyeotv €6
ouvekeQoAmdoopey, v pev Evavtiov kol v xpfiow od moapexduevov &v 1olg Tpdypact —
310 10 Mg £1kO¢ TOAA TAV THg ApyadtTnTog vouobetnudtov tapevdokiundivorl tolg Vote-
e / \ b / ~ / o \ b ~ b \ \ 9 /

pov — vmeEehdvieg Kol Omokpivovieg, mOv O, O U AvOyKolov, OAAQ TEPLTTOV EOOKEL,
anotepdviec thig ovvupdvoewe. “Emerto 8¢ ta Gva pépog kol KoTo Slacmopov mEPL ToD
avtod mpdypatog eipnuéva gig piav tithov mepLoYNV KaTOoTHoAVTES, 0lov doa TEPL Ydpov,
doa mepl Anydtov, doa mepl Empdnmv Kol anAdg oo chotoryo Kol mpog TV TV
e / e -~ -~ 9 bl / b ’ \ 9 ~ / / 9

vrdfecty opdvia, tadTo €€ AAAMNA®V adwiomacta kol €v Tf oLVTAEEL TNPNCOVIES, €V
e / 174 ’ b / / ~ \ \ / ’/ e ’

e&nrovta oloig BifAlolg amapTicdpeVol, TAPEGYKOUEY TH TEPL TOVES VOUOVG PIAOTOVIY Padioy
usv v &vievéy, tehelov 8¢ v mavtdg ovtvocodv (nrovuévov Sudkpioty, undevog
vopoOetiuatog OpOny pépovtog TV yhigov maparepbiviog £k thig dvm tod ypdvov popdc

Kol péypt Thc Nudv Pacirelag tedsomopévav.’

In this passage, Signes Codorfier distinguishes three parallels with part D of the Prochiron
preface. (1): The Basilica preface relates the compilation of a body of law, a corpus,
incorporating all works of Justinian law. The process of compiling this body of law is
expressed succinctly by the participle copotonomoduevol. According to Signes Codoiier,
this phrase somehow reflects the implicit idea of the expression ITAdtog t@v vouwmv in part D
of the Prochiron preface. (2): The Basilica preface states that all that was contradictory and
not useful in practice, was removed from the corpus of Justinian law, and that all that
appeared not necessary but superfluous was cut loose from the text: ndv pev vavtiov kol
v ¥pfioty 00 apeyduevov &v Tolg TPdypHact — 1o TO B¢ eikOC TOAAA TMV THG ApyatdTNTOC
vopodetnudtov mapevdokiundfival toig Votepov — deEeldvieg Kol amokpivavteg, Tav OF,
0 un dvoykaiov, GAAG eprttov £30Kel, amotendvieg Thg cuvoedvoeng. Signes Codoier
connects these lines with the phrase &v &vi 1edyel ta avypnuévo mdvta tebeikopey from

117  Basilica preface, 1. 19-31 (Schminck, Studien, 22). Transl.: ‘Therefore, we have organized all the
books of law as a body, and we have brought [those works] together under one heading, in six
volumes; we have removed and set apart all contradictory elements and what is no longer useful in
practice — because of the fact that (as is only likely) many regulations dating from ancient times are
surpassed by more recent ones; we have cut off from the text all that seemed not necessary but
superfluous. Thereupon, we have brought into a section consisting of one title, all things said split up
and dispersed, [but] relating to the same subject, for instance, the things concerning marriage, the
things concerning bequests, the things concerning guardians, and, to put it plainly, all things
belonging together and dealing with the same subject-matter; keeping these things inseparable from
one another in this compilation, (and) having completed [all this] in sixty books altogether, we have
supplied those diligently studying the laws with an easy accessibility and with a perfect decision
concerning any problem whatsoever; in doing all this, not a single regulation containing a right
judgement, and originating from laws promulgated in the course of time from an early date until our
imperial rule was omitted.”. The first lines of this passage have already been quoted in § 7.2 (with
note 48 above).
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part D of the Prochiron preface: after reading both passages, he deems it possible that this
v tedyoc of the abrogated laws may have contained the entire legislation removed from
the above corpus of Justinian law. (3): Finally, the Basilica preface indicates that after the
removal of all redundant and antiquated rulings, a work was published in 60 books,
structured into titles, every title containing all regulations pertaining to one and the same
subject matter. Prior to the compilation of the 60 books, these rulings had occurred
separately in the various parts of the corpus of the law, i.e. the Justinian legislation:
“Enerta 8¢ T Gvo uépog kol kata diacmopay mepl Tod odtod mpdyuatog sipnuéva eig piav
TiTAOv TEPOYNV KOTAGTACOVTIES, (...) KOl GmA®DG Ooa GVGTOWO, Kol TPOC TNV aOTNV
vdOectv OpdvTa, TabTo £ AAMMAmY ddidomacto. Kol &v T cuvtdEel Tnprjcavtes, &v EEfkovTa
Shotc Biprioig aropticduevol. The structure of the Basilica titles neatly fits in with this
description in the Basilica preface. Moreover, in the Basilica titles a fixed sequence of the
sources is discernible, viz. Digest-Code-Novels — as we have seen, Signes Codofier’s
interpretation of the phrase év 1@ oikeip oyfuatt in part D of the Prochiron preface. The
author of the Basilica preface concludes that his compilation is easily accessible for those
who wish to study the laws and that it provides the perfect solution for any problem they
seek to solve: mapéoyouev T mEPL TOVG VOHOLG QUlomovig padiav pev v Evievéy,
tehetlav 8¢ v avtog ovTvocodv Cnrovpévou dudkpiov. According to Signes Codofier,
the latter sentence somehow picks up — albeit in different wordings — the final statement of
part D of the Prochiron preface: 101 PovAouévolg omovdnv kai mepl TV yvACIV Kol
ndonov 1od midrovg TV vopmv dykotaretyovreg.'

Signes Codofier argues that the above parallels between the compilation of the 60
books referred to in part D of the Prochiron preface and that of the 60 books of the
Basilica in their preface can hardly be coincidental: in his view, these parallels rather
suggest that the 60 books alluded to in the Prochiron preface are in actual fact non other
than the 60 books of the Basilica. Subsequently, since the Prochiron was published during
the reign of Basil the Macedonian, and, thus, before Leo the Wise promulgated the
Basilica (and his Novels), Signes Codofer poses the question how it might be explained
that the Prochiron preface can actually refer to the 60 books of the Basilica. According to
him, there is only one possible answer, viz. the supposition that part D of the Prochiron

118  For all this, cf. Signes Codofier, Estudio § 3.7.6: El proemio del Prochiron (note 29 above), 234-235
(substantiation of the interpretation of &v 1@ oikei®w oyfuatt and quotation of the second half of the
Basilica preface); 235-236: parallels between the Basilica preface and part D of the Prochiron
preface; (1) copotoromoduevol and ITAdrog v vouwy (235); (2) removal of superfluous and antiquated
regulations, and &v &vi telyer ta Avnpnuévo mdvto tebelkapev (235-236); (3) the thematic
arrangement of the Basilica titles, the fixed order of the sources in those titles (év 1@ oikelw
oynuatt), and espcially the observations regarding those who wish to study the laws (236).

313



VAN BOCHOVE

preface was added posterior to the compilation of the Prochiron and the main text of its
preface.'”

It is true that part D of the Prochiron preface seems to cause a breach in the line of the
narrative and the logic of that preface. It is equally true that part D refers to two works not
mentioned earlier in the preface — the €v 1ebyoc of the abrogated laws and the 60 books of
still valid regulations —, and that one might rather expect to find this information in part B,
preceding the rejection of the Ecloga contained in part C. In this sense, part D and its
contents appear indeed out of place — at least, by our modern-day standards. It may also be
true that the real introductory clause to the final paragraph — £i8évou yp, 61t in line 78 —
reveals the origin of part D: a gloss or specifying addition to the main text. All this,
however, is counterbalanced by the transitional clause, viz. the clause connecting part D
with the main text of the preface. This transitional clause reads: "Emeidn 8¢ davotépm
avoxafdpoens TOV ToAmdv vopwmv guvnuovedcopev. There is only one phrase in the main text
of the Prochiron preface that alludes to a purification, viz. the lines 59-62 occurring in part B: Ei
8¢ TL \umec Eyot 10 map’ UGV YPagSpevoV — 00SE Yap otdv te dmslpav PipAinv ypaprv &v Tonm)
T ovvtopig Tepnedijvon —, ypeav 101g PUOTOVHS &ykOTTovsty &v T@ Tap MUAV APTIKg
avokekabappuévey 100 vOpov mAdter TV 10D (nrovpévov yvdowy dpvcacOat. The
avaxddopoig T@V madoudv vopwmyv mentioned in part D is a direct echo of the phrase v 1@
Tap NUAV apting dvakekadoppéve 100 vopov mhdret in part B. It can be argued that part B
and part D do indeed refer to one and the same purification of the old — Justinian — laws. It
is true that part D may be regarded as a later addition to the Prochiron preface, some sort
of afterthought by our modern-day standards, but in my view it remains uncertain when
part D was added: this may have happened in Basil the Macedonian’s day. The above
transitional clause, however, clearly indicates that all new information contained in that
part D has a direct bearing on the purified mAdtog 10D vopov of part B: this view is at the
very least highly defensible. In other words: it is very well possible that the €v tedyoc of
the abrogated laws and the 60 books of the still valid regulations of the Justinian
legislation do indeed specify Basil’s purified corpus of the laws after all. It is perfectly

119  Cf. Signes Codoner, Estudio § 3.7.6: El proemio del Prochiron (note 29 above), 236 and 238: ‘Los
paralelos que observamos entre la concepcion de los LX libros del proemio del Prochiron y la de los
Basilicos en el proemio de Ledn VI pienso que no son casuales y que apuntan, tal como sugirio
Schminck por otros caminos, a que los LX libros aludidos al final del proemio del Prochiron no sean
en realidad sino los Basilicos de Ledn. (...) En efecto, dado que el Prochiron, tal como concluimos
por diversos indicios, fue compuesto en el reinado de Basilio I y por lo tanto antes de que Ledn VI
promulgase los Basilicos (y las Novelas) ;como explicar entonces que en su proemio se haga
mencion a esta obra? La uinica solucion al dilema pasa, a mi entender, por suponer que el parrafo final
del proemio del Prochiron (que denominamos parte D) fue afiadido con posterioridad a la
composicion de la obra.’.
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feasible that the phrases cuvaynoydtec év €vi tedyel Ta. avypnuéve tdvta tebeikapey and
10, péviotye cLVESTATO TV TOAAY VOUOV &v T oikelw oyfuott pévovto &v £tépaig
g&nkovta BiProig kabvretdEapey in part D directly relate to Basil’s dealings with civil
law, and substantiate his dvakexaBappévov Thdrog tod vouov.

According to Signes Codofier, the phrase v 1@ oikelw oyfjuatt pévovta in part D of
the Prochiron preface would indicate that the regulations incorporated in the 60 books had
been adopted into those books in accordance with a fixed sequens of the sources: the
established order of Digest-Code-Novels. However, this need not be the case. In earlier
paragraphs, I have argued'® that the phrase may relate to the fact that in some manuscripts
Latin termini technici have remained untranslated (absence of éEelnviouoli), as in the
scriptura inferior of cod. Vind. Suppl. gr. 200 (§ 7.1 (2) and § 7.2), the Florilegium
Ambrosianum (§ 8.1 (1)), and cod. Paris. gr. 1357 (§ 8.2 (3)). 'Ev 1® oikelw oyfuatt
uévovta may also be connected with the presence of the prefaces of Novels in the
Vindobonensis (§ 7.1 (3) and § 7.2), and that of inscriptiones of Codex constitutions in
Cujas’ lost manuscript, the codex Ridolfi (§ 6). Finally, the phrase év t® oikeiw oot
uévovta may pertain to the presence of extensive Greek versions of Codex constitutions —
in particular C. 1,1,8 —in cod. Coisl. gr. 151 (§ 10 (4)).

With regard to parallels between part D of the Prochiron preface and the Basilica
preface, the following can be observed. In the present case, it is — generally speaking — a
matter of which text was written first, and was thus able to inspire the other. Departing
from the notion that part D of the Prochiron preface was written prior to the preface to the
Basilica, it may be argued that the ITAdtog 1@v vOpwv mentioned in part D inspired Leo
the Wise in his use of the participle copotoromodpuevol. The reference to the €v tedyoc of
the abrogated laws may have caused Leo to reflect on the removal of all redundant and
antiquated rulings. And the final statement of part D — 1ol BovAouévolg cmovdny kol mepl
NV yv@ow Kol pddnowv 1od midtovg tdv vopov éykataielyovieg — may have inspired
Leo to write mapéoyopev tf mepl Tovg vOpoug griomovia padiav uev v évievéy, teheiov
d& TNV TavTOG 0VTIVOGODV {NTOVUEVOL dAKPIGLY.

There is an additional reason to position part D of the Prochiron preface with its
reference to the €v t1edyog of the abrogated laws in Basil’s reign. For, there is an important
non-legal source that provides information regarding Basil’s dealings with secular law. It
concerns a passage in the Vita Basilii, the biographical history of Basil the Macedonian,
compiled ca. 950 (possibly in the period 957-959) by order of his grandson Constantine

120  Signes Cododer, Estudio § 3.7.6: El proemio del Prochiron (note 29 above), 233 with note 643
rightly observes that in my 1996 monograph, I refrained from explaining the phrase év 1@ oixeiw
oyfuott pévovra.
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VII Porphyrogennetos, accompanied by a preface composed by the latter emperor himself.
The relevant passage reads:

Evpav 8¢ kol to0g moltikodg vOpovg oAV dodgeiav kol chyyvoty &yovtog Sid TV
ayabdv domep Kol TOVNPAV cuvavacTpoeny, Aéym On TV TAV avippnuévev kol
TOMTEVOPEVOV GdLdKPITOY Kol KOWNV Gvaypa@rv, kKol ToVTovg Kato TO0 TPootikov Kol
gvdeyduevov mpoceipmg Emnvepdncato, TV TOV Avnpnuéveov dypnotiov Tepleddy, kol
T®v kupiov AGvokabdpag tO mAROoc, kol domep &v ovvdyel kepoAoiog S TO

5 7 \ / 3 ’ 7121
EVUVI|ULOVELTOV TTV TTPOTEPAYV ATTELPLAV ngplxaB(DV.

In his apparatus of sources and parallel places, Sevéenko has drawn the attention to
similarities in diction between the above passage and the Prochiron preface,'” but there is
more to this. The Vita Basilii explicitly refers to abrogated laws, and does so even twice:
Myo 3 TV TOV Avpnuévev Kol ToMTELOUEVOY AdIdKpLToV Kol Kovny dvaypogrv and
mv @V avpnuévov axpnotiav mepieddv resp. The only other explicit reference to
abrogated laws occurs in part D of the Prochiron preface: 611 cuvaynoydteg &v évi tevyet
10, avnpnuéve vt tedeikapev, og av SNAn kal capng 1 Tovtov dpyia ndot yvapilotro.
The two accounts fit in with each other. In my view, this is sufficient reason to connect
these two sources, and, thus, to position part D in the reign of Basil.'”

Finally, Signes Codofer ultimately identifies the 60 books mentioned in part D of
the Prochiron preface as the 60 books of the Basilica. Again, this need not be the case. In
previous paragraphs, in particular § 9, we have seen that there is another suitable
candidate: a full-scale compilation of laws consisting of 60 books distributed over four

121 Vita Basilii, ¢. 33 (ed. 1. Sev&enko, Chronographiae quae Theophanis Continuati nomine fertur liber
quo Vita Basilii imperatoris amplectitur, [Corpus Fontium Historiae Byzantinae (Series
Berolinensis), Vol. 42], Berlin/Boston 2011, 126-128). Transl. (Sevéenko): ‘He (viz. Basil) also
found Civil Law in great disarray, lacking in clarity, because good laws had currency along with bad
ones — I refer to the indiscriminate codifying of obsolete laws together with those in force. He
amended the Civil Law, as far as was fitting and possible, in a suitable fashion, by abrogating the
useless and the obsolete and clarifying the body of those <laws> that remained in force, and by
compressing their formerly immense bulk into chapters, as in a synopsis, so that they could be easily
committed to memory’. On the Vita Basilii in general, cf. now the Introduction to the present edition,
composed by Cyril Mango after Sevéenko’s death in 2009, pages 3*-13*; further literature may be
found in Sevéenko’s list of Works Consulted, pages 36*-55*.

122 Cf. Sevéenko, Chronographiae (note 121 above), 126-128, app. FP (Fontes et loci paralleli) ad c.
33,6 mepieddv — 33,8 mephofav.

123 On the Vita Basilii c. 33, cf. also Van Bochove, To Date and Not to Date (note 2 above), 64-65, and
in particular 174-176. Curiously, Signes Codofier does not take the testimony of chapter 33 of the
Vita Basilii into account, even though his refers to this work in another context; cf. Signes Codoiier,
Estudio § 3.5: La promulgacion de la Eisagoge y los escolios, in: Signes Codofier/Andrés Santos, La
Introduccion al Derecho (note 26 above), 165-182 (180).
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1e0yM or volumes. It is quite possible that the four tebyn of this compilation inspired Leo
the Wise to have his Basilica issued in six te0yn, as reported in the Basilica preface. The
compilation of laws in 60 books distributed over four tedyn is represented by the lower
script of cod. Vind. Suppl. gr. 200 (§ 7), the Florilegium Ambrosianum (§ 8.1), cod. Paris.
gr. 1357 (§ 8.2), the codex Ridolfi (§ 6 and § 8.3), and cod. Coisl. gr. 151 (§ 10). All these
manuscripts and textual witnesses share a number of features, though not all consistently
at the same time. That the compilation consisted of 60 books is obvious from the codex
Ridolfi (at least the books 54-57, but probably 46-60; § 6 and § 8.3), the Florilegium
Ambrosianum (anthology of chapters from nearly all 60 books; § 8.1), the Parisinus
(books 46-52; § 8.2), and the Coislinianus (all 60 books, covered by the Index
Coislinianus; § 10 (2)). The four tebyn appear in Florilegium Ambrosianum, the Parisinus
and the codex Ridolfi (§ 8.1 (3), § 8.2 (1) and § 8.3 resp.). In its Digest part, the
compilation of laws is characterized by the omission of the names of the lawyers who
originally wrote the Digest fragments, a feature shared by the Vindobonensis, the
Parisinus and the Coislinianus (§ 7.1 (1), § 8.2 (4) and § 10 (1) resp.)."** Moreover, the
compilation also contained many ‘unexhellenized’ Latin termini technici, as appears from
the Vindobonensis, the Florilegium Ambrosianum and the Parisinus (§ 7.1 (2), § 8.1 (1)
and § 8.2 (3) resp.). A final feature is the occurrence of text fragments normally lacking in
the Basilica text, such as the prefaces of Novels in the Vindobonensis (§ 7.1 (3)) and
inscriptiones of Codex constitutions in the codex Ridolfi (§ 6). Three of the above
manuscripts provide more details, in particular with regard to the dating of the
compilation, viz. the codex Ridolfi, the Vindobonensis and the Coislinianus. The codex
Ridolfi does so via the presence of inscriptiones of Codex constitutions, indicating a time
frame preceding the Basilica preface (§ 6, § 7.2 with note 49, and § 9). The Vindobonensis
does so via a combination of two of its features. The joint presence of ‘unexhellenized’
Latin termini technici and the prefaces to Justinian Novels indicates a time frame situated
between the main text of the Prochiron preface and the preface to the Basilica, both
chronologically and thematically (§ 7.2 and § 9). The Coislinianus does so via the dating
of the Index Coislinianus (§ 10 (2)). Moreover, the combination of the main text of the
Coislinianus and the Index Coislinianus presents very clear evidence that the manuscript is
not a representative of the Basilica text (presence of extensive Greek versions of Codex
constitutions lacking in the Basilica text; § 10 (4)).

124 Inits Digest part, the Florilegium Ambrosianum, too, appears to lack the names of original authors of
the Digest fragments, but this may be due to the fact that the Florilegium Ambrosianum is not a
regular manuscript but merely an anthology. It is possible that the names of the lawyers did occur in
the ultimate exemplar of A — though this does not seem very likely in view of the connection between
A and the Parisinus 1357; cf. § 8 above —, and that they were subsequently omitted when the
anthology was first compiled.

317



VAN BOCHOVE

12. Conclusion

The overall conclusion of the present study is rather straightforward. There is no
compelling reason why we should have to regard the final paragraph of the Prochiron
preface as a later addition to that preface, viz. as one made in Leo’s day. On the contrary,
we may look upon that paragraph as an essential part of the preface, and we may regard
part D with its references to the v tedyog of the abrogated laws and in particular to the 60
books as a perfect prelude to the Basilica. One question remains, of course: what about the
compilation of laws in 40 books referred to in the preface to the Eisagoge? I wish I
knew....

University of Groningen Thomas Ernst van Bochove
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