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Propositions	  belonging	  to	  the	  thesis	  

Limits	  to	  the	  validity	  of	  contracts	  on	  human	  tissue	  in	  Italy,	  England	  and	  the	  
EU	  

A	  comparative	  analysis	  
	  

O.	  E.	  Santamaría	  Echeverría	  
	  
	  

1. It	   is	   desirable	   to	   regulate,	   via	   contract	   law	   legislative	   provisions,	   tissue	  
transfers	  for	  the	  purposes	  of	  research.	  

2. The	   interaction	  of	   contractual	  mandatory	  norms	  and	  default	   rules	  could	  
provide	   a	   strong	   protection	   to	   the	   rights	   and	   interests	   of	   the	   first	  
transferor	  of	  human	  tissue.	  	  

3. Prior	  to	  the	  conclusion	  of	  the	  contract,	  the	  first	  recipient	  of	  tissue	  should	  
provide	  the	   first	   transferor	  with	  all	  necessary	   information	  regarding	  the	  
procedures	  and	  risks	  associated	  with	  the	  extraction	  and	  use	  of	  the	  tissue	  
and	  data	  therein	  contained.	  	  

4. The	  first	  transferor	  of	  tissue	  should	  be	  free	  to	  decide,	  once	  it	  has	  received	  
all	   the	   appropriate	   information,	   whether	   to	   give	   a	   specific	   or	   a	   broad	  
consent	  for	  the	  research	  on	  her	  tissue.	  

5. Regarding	   contracts	   between	   the	   first	   recipient	   and	   subsequent	  
recipients,	   mandatory	   rules	   should	   require	   that,	   when	   technically	  
possible,	  the	  first	  recipient	  warrants	  that	  valid	  consent	  has	  been	  obtained	  
according	   to	   all	   applicable	   laws.	   Such	   contracts	   should	   conform	   to	   the	  
limits	  set	  in	  the	  original	  consent	  of	  the	  first	  tissue	  transferor.	  	  

6. Allowing	   the	   conclusion	   of	   sales	   and	   other	   non-‐gratuitous	   contracts	   on	  
human	  tissue	  expands	  the	  available	  range	  of	  valid	  individual	  choices	  in	  a	  
manner	   that	   is	   consistent	   with	   the	   notions	   of	   autonomy	   and	   value	  
pluralism.	  	  

7. In	  order	   to	   legally	  allow	  the	  conclusion	  of	  non-‐gratuitous	  contracts,	   it	   is	  
necessary	   to	   eliminate	   the	   prohibition	   of	   financial	   gain	   contained	   in	  
Article	  3	  CFREU	  and	  Article	  21	  of	  the	  Oviedo	  Convention.	  	  

	  	  


