A COMMENT ON SNYDER,
CONTRACTING FOR PROCESS

LARRY T. GARVIN*

David Snyder’s Contracting for Process is a characteristically elegant
discussion of an important aspect of contract in action—not the substance of the
obligation, but the means of determining the substance in a world of costly
contracting and uncertainty. This distinction has long been important,
particularly so in our present world of unknowns, but has, as Professor Snyder
observes, often been obscured. With remarkable brevity, Professor Snyder has
laid out a carefully worked-out taxonomy of contractual functions and how each
1s served by different levels of specificity, emphasizing how contracting for
process can overcome many of the barriers to efficient and effective contract
formation and performance. I will concentrate on three aspects of his article: (1)
its place in the contracts literature, (2) some of the limits on contracting for
process, and (3) how contracting for process might operate in the context of trust.

First, context. As Professor Snyder properly notes, some aspects of
contracting for process appear elsewhere in the scholarly literature, such as the
articles by Scott, Gilson, Jennejohn, and others he cites to.! I might add Ian
Macneil’s A Primer of Contract Planning? which lays out a somewhat similar
analytical structure. There is much in Macneil’s article that might be worth
examining further, such as his analysis of contracting for dispute resolution® and
his discussion of flexibility and performance.* Similarly, this article’s discussion
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of non-legal methods of enforcement, if developed further, might benefit from
David Charny’s classic analysis.” But that is a comment about future projects, not
this one.

Contracting for process is unquestionably an important part of contract
design, particularly in normal times. Whether this is true in times of stress is less
clear. Uncertainty, especially in the Knightian sense of unknown probability
distributions,® is normally constrained by such extra-legal factors as reputation.
In the shadow of bankruptcy, however, reputation commonly takes a back seat
to survival. Unless a contract allows for extra process in place of trust, the result
may be a contract that fails to align the interests of the parties and creates
incentives for one party to evade ordinary contractual constraints. Whether
added process would be cost-effective and whether it would interfere with
establishing efficient behavior by the parties are tricky questions, answerable
only by considering theoretical and empirical issues only sketched here.’

Behind much of executory contracting is trust: developing it, creating
substitutes for it, adjusting for asymmetry in it, deterring its misuse. Professor
Snyder discusses this cogently and as fully as space permits. I would like to add a
few points for further consideration: to study contracting for process requires
some attention to the institutional structures and norms guiding those who
negotiate, perform, and monitor the resulting contracts, a field that has inspired
much scholarship over the last few decades.® To name one scholar among many,
Russell Hardin has advanced thinking in this area greatly.” As Professor Snyder
observes, trust has many dimensions—economic, naturally, but also social,
psychological, and moral—any of which may be implicated in a particular
contractual relation."

On a more conceptual level, the proper role of lawyers and the law may also
be worth further investigation. As both Snyder and Macneil have observed, the
role of lawyers depends greatly on the complexity of the underlying performance
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and the ability of lawyers to come to grips with the context for a proposed
contract.'! How the law should take account of context and flexibility has long
attracted scholarly attention. Suffice it to say that how, and indeed whether, the
law should take these into account remains an underdeveloped field, though one
in which modern scholarship has left behind much important work.'

But all this is to say that Professor Snyder’s excellent article could only cover
so much ground, and that we all have much work ahead. Professor Snyder has
laid out a path for further work; now it is for him, and us, to proceed.
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