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Conpetition Law in Korea

By: Tae Hee Lee

Chapter I. Legislative Framework
1. Overview of the Legal System of Korea
The | egal systemof Korea is based on the civil | awnodel of

Ger many and Japan. The rel evant | aws at the national | evel, in order
of inportance, are conprised of the relevant statutory code,
enf orcenent acts (Presidential Orders), enforcenent regul ati ons
(Mnisterial Oders), and notifications. There are a fewmnunici pal
regul ati ons at the local | evel. Al though case |l awprecedent is not
consi dered bi nding onthe court, prior court rulings (particularly
t hose of the Suprene Court) significantly influence judaical decision
maki ng.

Alawsuit (whether civil or crimnal) in Korea beginsinthe
District Court; the first | evel of the three-1level Korean court
system The District Court usually renders its verdi ct approxi mately
six toten nmont hs after conmencenent of the action. An appeal nay
be t aken by either party to the Hi gh Court withintw weeks of the
date on which the District Court judgnent is served on the party.

The Hi gh Court usual |y reaches a deci sionin approxi mately six
toten nonths. Aparty nmay appeal to the Suprenme Court withintwo
weeks of recei pt of the decision of the High Court. G ounds for
appeal to the Suprene Court are limted to assertions that the
decision of the High Court was in violation of the Korean
Constitution, or of avalidlaw order or regul ati on of Korea. The
Suprene Court either renders a final judgnment or returns the caseto
t he H gh Court for reconsideration. |f the caseis decided by the
Suprene Court, its decisionis final and bi ndi ng. However, if the
caseisreturnedtothe highcourt, it may take another sixtoten
mont hs for the High Court to reconsider its original decision.

If either party is dissatisfied with the H gh Court's
reconsi deration of its decision, that party may re-appeal tothe
Suprenme Court.

| f afavorabl e judgnment is rendered by the District Court ina
civil suit, the Court may inits discretion allowthe successful
cl ai mant to execute the judgnment and sati sfy his clai mout of the
assets (if any) of the judgment debtor. I1f no appeal is |aunched by
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t he def endant, the cl ai mant may execut e t he j udgnent as a natter of
cour se.

Thereis nopre-trial "discovery" in Korea. Al though conpul sory
producti on of docunments during trial is possible, requests for
producti on of docunents nust be specific, not general. Testinony
and/ or producti on of docunents by non-parties can al so be conpel | ed
duringtrial, but only upon a show ng of good cause. Therefore, the
pl aintiff shoul d endeavour to obtain and produce all the evi dence
requiredtoestablishits case. C ass actions are not perm ssible
under Korean |egal system

2. Competition Laws and Requl ati ons

The Korean Constitutional Laweffective as of Cctober 27, 1980,
first adopted the concept of regulation and control of anti-
conpetitive practicesinArticle 120, Paragraph 3 thereof. Based
upon t he principl e enunci ated i nthe Constitutional Law, the Monopoly
Regul ation and Fair Trade Act ("MRFTA") was enact ed on Decenber 23,
1980 and canme into force on April 1, 1981. The MRFTAi s t he basic
conpetitionlawin Korea and has been anended t hree ti nes; Decenber
1986, January 1990 and Decenber 1992. QO her legislationinthe area
of conpetition|lawincludes the Fair Sub-contract Transacti on Act,
t he Unfair Conpetition Prevention Act, andthe Price Stabilization
and Fair Trade Act. Various regul ati ons and notifications have been
promul gat ed under the above Acts.

Al t hough t he Korean governnent has attenpted for nore than a
decade to regul ate both anti -conpetitive structures and activities,
such efforts to enforce the MRFTA and rel ated | egi sl ati on have not
in practice been substantial or efficient.

Chapter 11. Inplenmnentation of Conpetition Law

1. Enf or cenent Agenci es

The Fair Trade Comm ssion ("FTC') i s an i ndependent gover nnent
agency est abl i shed under t he auspi ces of t he Econom ¢ Pl anni ng Boar d.
the FTCis primarily responsi bl e for the enforcenent of conpetition
| aw. The FTC consi sts of seven nenbers, including sonme part-tine
menbers. The FTChas its own staff and four regi onal offices to co-
ordi nate anti-conpetitionpolicy andto regul ate anti-conpetitive
activities.

2. Adni ni strative Actions




The FTCis vestedwith the authority to i ssue Corrective Actions
and to i npose Adm ni strative Surcharges in the nature of fines.
Al so, certaintypes of transacti ons nust be reported to, and accept ed
by, the FTC in order to be effective and enforceabl e.

2.1 Corrective Actions

The FTCmay i ssue a Corrective Order which may i nclude (i) an
order suspendi ng or cancel ling unl awful activities, transactions or
agreenents, (ii) anorder to publicizetheviolationinthe nedia,
and (iii) any other actions necessary to correct theviolation. A
Corrective Order can only be i ssued by resol ution of the FTCafter
an adm ni strative hearing. The all eged vi ol ator t hus has sufficient
opportunity to present its defense before the FTC. An appeal of a
Corrective Order can be made to t he Hi gh Court and, inturn, after
t he judgenent of the High Court, to the Supreme Court.

The FTC may recomrend corrective actions without the formal FTC
hearing procedure in the case of mnor violations.

2.2 Adm nistrative Surcharqge

The FTC may i npose adm ni strative surcharges i nthe nature of
fines upon aviolator of certaintype of anti-conpetitive activities
i ncl udi ng abuse of dom nant mar ket position, conspiracy and mergers
or acquisitions in violation of the Act.

2.3 Notification Requirenents

Inthe case of certaintypes of nergers and acqui sitions, and
i nternational agreenents, the parties nust report the contenpl at ed
transactionto and, obtainthe approval of, the FTC. The FTCrevi ews
whet her the contenpl ated transacti on conplies with applicable
conpetition | aw.

3. Crim nal Sancti ons

Viol ations of conpetition |aw may be subject to crim nal
sanctions if the FTCrefers the matter to the police or prosecutors
of fice for further investigation. In practice, however, the FTC
usual ly i ssues a Corrective Order beforeit referstheviolator to
the police or prosecutor. |If the violator conplies with the
Corrective Oder, the FTCrarely seeks cri mnal sanctions. i mnal
sanctions may include both inprisonnent and fi nes.

4. Civil Actions

Unli ke the United States, Korean governnent agenci es i ncl udi ng
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t he FTC never use civil actions to enforce conpetitionlaw Rather,

the FTCrelies uponits own adm nistrative tribunal apparatus.

Al t hough private clai ns for danages ari si ng out of anti-conpetitive
activities may be brought before the court, treble damage clains is
not perm ssible. Further, acivil action under the MRFTA cannot be
initiated until all adm nistrative proceedi ngs and appeals in
connectionw th a gi ven Corrective Acti on order have been exhaust ed
and t he order has t hus becone final and conclusive. Acivil action
can be initiated based upon general tort theory before the Corrective
Action order becones final. Practically, however, it isdifficult

toestablishthetort sincethe plaintiff nust prove the violation
of conpetitionlawandthat such violationwas due to the negligence
of the defendant. Accordingly, there are fewjudicial decisions
concerning civil clains for danages due to a vi ol ati on of conpetition
| aw.

Chapter 111. Anti-Conpetitive Behavior

1. Undue Col | aborati ve Behavi or

Chapter 4 of the MRFTA deal s wi t h undue col | aborative activities
as one of the anti-conpetitive acts.

The col | aborative activities |listed bel owwhich substantially
restrict conpetitioninany particular fieldof trade are prohibited
in principle:

(i) Fixing, maintaining, or altering prices;

(1i1) Restricting the ternms and conditions for the sale of
commodi ti es or for rendering services, or the terns and
conditions for the paynent of prices and conpensati on
t her eof ;

(i) Restricting production, shipnment, transportation, sales of
commodi ties or rendering of services;

(iv) Restricting the sales territory of trade or customers;

(v) Restrictingor interrupting newestablishnent or expansi on
of facilities, i nducement of equi pnent for production of
commodities or rendering of services;

(vi) Restricting the kinds or sizes of conmmodities at the tine
of production or sale thereof;
(vii) Establ i shing a corporation to i npl enment or manage t he nai n
part of its business in a collaborative fashion;
(viii) Restricting or interrupting the nature of a busi ness or
activities of another entrepreneur.

It isdifficult to prove collaboration. Thus, if two or nore
parties commit any of the above prohibited activities which
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substantially |essen conpetition in a particular market,
col  aboration is presuned.

2. Monopoli zati on

Except for the above undue col | aborative acts and subject to the
mer ger control s di scussed bel ow, nonopolization or an attenpt to
nmonopol i ze itself is not prohibited by the MRFTA. However, the
busi ness activities of a conpany havi ng a nonopoly are nore tightly
regul ated than those of conpanies in conpetition.

3. Abuse of a Dom nant Mar ket Position

Specific types of abusive trade practices by market-dom nati ng
entrepreneurs of a certain size are prohibited under Article 3 of the
MRFTA.

The term" mar ket - dom nati ng entrepreneur” provi ded for by the
MRFTA i ncl udes ent r epr eneur s whose nar ket share fall under one of the

following categories. 1In each case, the total supply of the
commodity or serviceinthe subject market nust exceed 30 billion
Won:

(i) One entrepreneur's market share is 50% or nore; or
(i) The aggregat ed market share of two or three entrepreneurs
i's 75%or nore, provided, however, that an entrepreneur
whose market share is less than 10%is excl uded.

The mar ket - dom nati ng entrepreneur i s prohi bited fromengagi ng
in the foll ow ng abusive acts:

(i) Unreasonabl e determ nati on, mai ntenance, or alteration of
the price of a comvopdity or service;
(i) Unr easonabl e control of the sales of conmmodities or the
provi si on of services;
(iii) Unr easonabl e i nterference with the business activities of
ot her entrepreneurs;
(iv) Unr easonabl e hi nderance of the entry of new conpetitive
entrepreneurs; or
(v) An activity substantially restricting conpetition or
damagi ng significantly the interest of consuners.

4. Resal e Price Mi ntenance

Article 2, Item6 of the MRFTA defi nes resal e pri ce nmai nt enance
as an act by whi ch an entrepreneur who produces or sells a comodity,
fi xes in advance the price or other restrictive terns and conditions
for each stage inthe chain of distributionandrequiresresellers
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to conply. In principle, such resale price maintenance i s not
perm ssi bl e except for those goods desi gnated by the FTC whi ch neet
the follow ng requirenents:

(i) custoners can easily recogni ze the quality of the products
as being equal;
(i) t he products are used frequently in the daily life of

custoners; and
(iii) the market for the products is conpetitive.

The MRFTA al so permts resal e price nmai ntenance for copyri ghted
wor ks.

5. General Unfair Trade Practices

Article 23, Paragraph 1 of the MRFTA broadly enunerates certain
unfair trade practi ces and prohi bits an entrepreneur fromengagi ng
in such activities which will inpair fair conpetition. The
illustrative list includes the following activities:

(i) Unr easonabl e refusal to trade with an entrepreneur or
unreasonabl e di scri m nati on agai nst an entrepreneur;

(i) Unreasonabl e transaction to elimnate a conpetitor

(i) Unr easonabl e i nducenent or coercion of the custoners of a

conpetitor;

(iv) Dealing with the opposite party in a manner taking
unr easonabl e advant age of one's bargai ni ng power;

(v) Dealing with the opposite party on ternms and conditions
whi ch unreasonably restrict or interfere with the business
activities of the opposite party; or

(vi) An advertisenment (including use of tradename) or
representation whichis fal se, deceptive or msleadingto
custonmers with respect to an entrepreneur, conmodity or
service.

The FTC has pronul gated nore detailed |ists of unfair trade
practices inits Public Notices. These other regulated nmatters
i nclude refusal to deal, exclusive deal ing, inequitable treatnent,
territorial or customer restrictions, tied selling, false,
exagger at ed or sl anderous adverti sing.

6. Reqgul ati ons Concerning I nternational Agreenents

Article 32, Paragraph 1 of the MRFTA prohi bits an entrepreneur
or an associ ati on of entrepreneurs fromenteringintointernational
agreenents which contain matters that are inviolationof the MRFTA.
Further, Article 33 of the MFTArequires the fol l owi ng i nternational
agreenments to be reported to the FTC before they take effect in
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Kor ea: t echnol ogy i nducenent agreenents, copyright |icense
agreenents and i nport distributorship agreenents. Public Notice No.
93-6 entitled "Scope and Criteria of Unfair Trade Practices in
I nt ernati onal Agreenents" enunerates the prohibitedunfair trade
practices ininternational agreenents. Each of the fol |l owi ng events
constitutes an unfair trade practice in technol ogy i nducenent
agreenents and copyright |icense agreenents:

(i) Therawnmaterials, components, equi pnent, rel ated products,
etc. necessary for the manufacture of products (hereinafter the
"Li censed Products”) using the technol ogy provi ded by the
i censor (hereinafter the "Licensed Technology") are
unreasonably requi red to be purchased fromthe | i censor or a
person designated by the |icensor.

(ii) Salel/export of the Licensed Products is unreasonably
restricted. Neverthel ess suchrestrictions shall not be deened

unreasonable in regard to any territory wherein the |icensor

(a) has already registered the Licensed Technol ogy,

(b) is engaging in ordinary sales activities with respect to

t he Li censed Products, or
(c) has given a third party an exclusive right of
di stri bution.

(ii1)The licensee's trade parties, sales quantity, sales nethods,

etc. are unreasonably restricted or sal es prices and/or resal e
prices are unreasonably fixed.

(iv) Dealing wth products or use of technol ogy, either of whichis
inconpetitionwithor simlar tothe Licensed Products or the
Li censed Technol ogy, as the case may be, is unreasonably
restricted for aconsiderable periodof tine after expiration
or for the duration of the agreenent.

(v) After "intellectual property rights" such as industri al
property rights, or technical information (know how) expire or
are no | onger subject toconfidentiality, continuing use of
Li censed Technol ogy i s unreasonably restricted, or royalties
are unreasonably assessed with respect to use thereof.

(vi) Royalties are assessed, or certain technologies are
unreasonably forced to be i nduced, with respect to products
ot her than t he Li censed Products nmanufactured or sold by the
| i censee using the Li censed Technol ogy during the termof the
agreenent .

(vii)lnprovenents of the technology by the licensee are
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unreasonably restricted or unil ateral obligationsto grant
i nprovenents made by |icensee to licensor are inposed.

(viii)The licensee is obligated to pay an unreasonably |arge sum
of money for sales pronotion activities such as adverti sing
for the Licensed Products.

(i x) The terns of the agreenment concerni ng t he net hod of cal cul ating
t he royal ty and changes thereto, term nati on of the agreenent,
arbitration of di sputes and governing | aw are unreasonably
prejudicial to either party.

(x) Raisingobjectionstothe effectiveness of alleged industri al
property rights or the confidentiality of know how is
unreasonably prohibited, or licensor's liability for damages,
| osses and costs arising out of or relating to the use of
Li censed Technol ogy i s unreasonably i ndemifi ed.

Al so, each of the foll owi ng events shall constitute anunfair
trade practice in inport distributorship agreenents:

(i) Dealing with products which are in conpetition wth and/or
simlar tothe concerned products (hereinafter the "Agreenent
Products”) i s unreasonably restricted for a consi derabl e peri od
of tinme after expiration or for the duration of the agreenent.

(ii) The conponents, etc. of the Agreenent Products are unreasonably
required to be purchased fromthe forei gn busi ness person who
isapartytotheinport distributorship agreenent or froma
person designated by such foreign business person.

(iiti)Any of the following restrictions are inposed with respect
to the sale of the Agreenent Products:

(a) Sal e/ export territories for the Agreenment Products are
unreasonably restricted. (Neverthel ess, suchrestrictions
on export toany territory wherein adistributor, branch
or sales office of the forei gn business personis al ready
establi shed are not deened unreasonable.)

(b) The inport distributor's sales territories or vendees in
Korea are unreasonably restricted.

(c) The sal es quantity is unreasonably restricted or a pre-
det erm ned unreasonably | arge sales quotaisrequiredto
be attai ned.

(iv) Wth respect to resal e of the Agreenent Products, the sales
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outlets are unreasonably restricted or the resale pricesinthe
chain of distribution are pre-determ ned.

(v) Theinport distributor is obligated to pay an unreasonably
| ar ge pre-determ ned anmount for sal es pronotion activities such
as advertisenents.

(vi) The terns of the agreenent concerning termnation, arbitration
of di sputes and governing | aware unreasonably prejudicial to
one of the parties.

Any provi si on of an agreenent i n violation of the above unfair
trade practices may be unenforceabl e and void.

Chapter 1V. Structural Control

1. Mer ger Control

The MRTFA r egul at es nergers cat egori zed based upon t he net hod
of conbi nation as follows: acquisition of shares, inter-1ocking
directorates, amal gamati ons, transfer of a business or of a
substantial portion of its fixed assets, and establishnent of a new

conpany.

Mergers which substantially restrict conpetition in a
particular field of trade by involving a conpany whose paid-in
capital isfivebillionWn (approximately 6.25 mllion U S. doll ars)
or nore, or whose total assets aretwenty billion Wn or nore, are
prohi bited. The term"particular fieldof trade" means a market in
whi ch conpetitive relationships exists.

Mer gers whi ch may ot herw se be prohi bited nay be permttedif
t he Kor ean gover nnent deens it necessary torationalizetheindustry
concerned or to strengthen its international conpetitiveness.

As a neans to nonitor the legality of substantial proposed

mer gers, conpani es nust report the contenpl ated transactiontothe
FTC in the follow ng cases:

(i) Were an entrepreneur acquires or hol ds 20%or nore of the
total issued shares of another entrepreneur.

(i) Wher e a hol di ng conpany or other | egal entity acquires or
hol ds 20% or nore of the total issued shares of two
entrepreneurs respectively which are in conpetitionwth
each other or are in a dependent rel ationshipinterns of
t he procurenment of raw materi als.

(iii) Where an officer or an enployee of an entrepreneur is
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concurrently an officer of another entrepreneur in
conpetitionor in adependent relationshipinterns of the
procurenment of raw materials.
(iv) VWhere an entrepreneur nerges with another entrepreneur.

(v) Where t he whol e or substantial part of a business of an
entrepreneur i s assi gned, | eased or nanaged by anot her
entrepreneur.

(vi) Where an entrepreneur subscribes for twenty percent or
nore of the shares of a new conpany.

Al t hough t he gui del i ne for nmergers was published in 1980 by t he
FTC, it is not at all conprehensive. 1In any event, the FTC has
i ssued Corrective Orders agai nst proposed nergers only on two
occasi ons since 1980.

2. Det errence of Concentration of Econoni c Power

The adverse ef fects of econom ¢ concentration, especially by so-
cal | ed "Chaebol " (congl onerates), have been a maj or soci al and
econom c issue in Korea for the past two decades.

I n order to regul ate such econom c concentration, the MRFTA
i nposes the followng restrictions: (i) Establishing a hol ding
conpany is prohibitedinprinciple. (ii) Anentrepreneur ("acquiring
entrepreneur") which belongs to one of the | arge congl onmer at es
desi gnated by the FTCis prohibited fromacquiring shares of an
affiliate entrepreneur which holds shares of the acquiring
entrepreneur. (iii) The total anobunt of capital investnent by a
menber conpany of alarge conglonerateislimtedtoforty percent
of the net assets of the investing conpany. (iv) The total anount of
guar ant ee for borrow ngs of a nenber conpany of al arge congl oner at e
by anot her menber conpany of the conglonerateislimtedto two
hundr ed percent of the anount of the guaranty-providing conpany. (V)
The voting rights of shares of a nenber conpany of a |arge
congl onmer at e group hel d by a fi nanci ng or i nsurance conpany whi ch
bel ongs to the sane | arge congl onmerate group are suspended.

Chapter V. Anti-trust Exenptions

The MRFTA does not apply to the legitimte activities of an
entrepreneur or trade associati on conducted i n accordance w th ot her
| aws or decrees. As well, the MRFTA does not apply tothe activities
recogni zed as an exerci se of rights under the Copyright Act, the
Patent Act, the Utility Model Act, the Design Act or the Trademark
Act .

Wth respect to the financing and i nsurance i ndustry, some
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MRFTA restrictions are not applicable such as nerger control,
limtation of guarantee for affiliated entrepreneurs and resal e
price fixing.

Chapter VI. Concl usion

Before the i ntroducti on of the MRFTA fourteen years ago, the
Kor ean gover nnent tended t o encourage t he fornmati on of nonopol i es.
It was t hought that the devel opnent and growt h of Korean i ndustry as
a conmpetitive force in world markets could be nost effectively
acconpl i shed giventhe nation's |imted resources by al |l owi ng a snal |
nunmber of conpanies to benefit fromthe dom nati on of markets
donestically.

Therefore, since early 1960, all nmajor industries have been
controlled by only a few "chaebol". Recently, however, Korean
governnment policy is changingto pronote free conpetitioninevery
field of business except for a fewcritical industries such as
electricity, tel ecommuni cations, transportation, energy and fi nanci ng
i ndustries. Duetothe short history of anti-trust | aws i n Korea,
many of the legal issuesinthis area have not yet been tested by the
Korean courts. However, the FTC has been increasingly active in
enf orcing conpetition | aws and t he extent of this devel opnent in
Korea still remains to be seen.
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