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Employment Situations and Workers Protection in Korea

Dr. Park, Jong-Hee (Korea Labor Institute)
Chapter 1 Introduction

I. Introduction

Therehave been afew casestudiesregarding the requirement sfor an employeeto be
eligible to fall under the enployment protection laws such as the Labor Standards Act.
However, with structural changes in the labor industry, such instances have increased,
raising the question of to what extent the law should be applied. This article was written
to explain the circumstances in Korea, and introduce the legal system regulating the
varioustypesof employment rel ationships, such asgeneral ermployment relationshipsunder
subor dination, triangul ar rd ationships, self-employment, and sdf-employment inSituations
of economic or other dependencies.

It should be noted that there is not a detailed explanation regarding the collective
labor relations of such labor suppliers as subcontracted homeworkersand tleworkersin
Chapter 5 (Self-employment in the stuationof economic or other dependency). In Korea,
the focus of discussion by practitioners and academics hasbeen put on how to protect the
individual labor rights of those irregular workers, rather than whether they have three
collective labor rights or not. In this light, the Chapter 5 does not cover the collective
aspect of these irregular workers labor relationsin details.

II. Terminology

The concept of temporary employees as they appear in statistics in Korea differs
according to the concerns and conveniences of the branch of the gover nment conducting
theresearch. Thus, the National Statistics Office definesatemporary employee asasalay
paid employee whose contract termisnot less than one month and less than one year in
its Annual Report of Economically Adive Population Survey. However, in Report on
L abor Situatiors of Business, theMinistry of Labor defined atemporary employee as an
employee, regardless of his position, with afixed term basis of |ess than one month such
asatemporary commissioner, anirregular employee, or apart-timeworker who had been
working for less than one month at the time of the study. Unless stated otherwise, the
definition of a temporary employee that is used is the one set forth by the National
Statistics Office.

The National Statistics Office andtheMinigry of Labor dso differ in defining adaily
employee. The National Statistics Office defines a dally employee as a salay pad
employee whose term of contract is lessthan a month, or a person who manages a
business without a regular workplace. A daily employee in the latter sense includes
peddlers, shoeshineboys (inthe urban informal sector), and small-scal e self-run businesses.
Unlessdated otherwise, the definition of a daily employeethat isused is the ore set forth
by the National Statistics Office.

A disguised employment reationship means a labor relation formed to avoid the
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related responsibilitiesof the labor laws, and achieve flexibility of employment. Itishad
to say that these contracts were formed with the free will of the employees.

Findly, a labor supplier is a person providing meterial or labor in the form of
subcontracting, employment, or delegation.

Chapter 2 Employment Relationships

L. The definition of employee under the law

1. Definitionsunder separae labor acts

Article 14 of the Labor Standards Act explicitly defines the concept of an employee
with the effect of limting the extent of the applicability of the Labor Standards Act.
Article 14 states, the Term employee under thislaw is a person who provides labor for
the purpose of wagesin anindustrial setting regardless of professon. Inaddition, Article
17 of the Act defines a contract of employment asfollows. A contract of employment
under this law means a contract formed with the purpose of providing labor for the
employer and paying wages to the enployee.

Therefore, aperson providing labor, whether physicd or mental, under t he command
of an employer for the purpose of wagesis deemed an employee, beit afactory or non-
factory employee. Hence, from an academic standpoint, an employee to whom the L abor
Standards Act applies is a person involved in an actua subordinate relationship® who
provides |abor unde the commands and orders of anemployer.

The concept of employee under the Labor StandardsAct isinterpreted relativeto the
viewpoint of employee protection. For example, amanagerial level employee (“boojang,”
or “kwagjang”) would be deemed an employee under the command of a CEO, while from
the viewpoirt of lower level employees would beseen asa supervior exercising the rights
of an employer. The regulations of the Labor Standards Act regarding workers
compensation, retirement allowance and dismissal (L abor Standards Act Article 81 and
thereafter, and Articles 30 to 34) do apply to managerial level employees.

The definition of anemployeeintheIndustrial Accident Compensation I nsurance Act?
(Article 4 section 2), Industrial Safety and Health Act® (Article 2 section 2), Wage Claim
Guarantee Act® (Article 2 setion 1), Act on Promotion of Welfare of Workersin Small
and MediumEnterprises’(Article 2-2) , and Employee Welfare Fund Act® (Article2 section
1) isidentical tothe oneinArticlel4 of the Labor Sandards Act. Also, Article 2-1 of the

1 Kim, Hyung Bae (1998), Labor Laws, 10" edition, Parkyoungsa, p. 237.
2 Law no. 4826, fully revised on December 22, 1994,

3 Law no. 4220, fully revised on January 13, 1990.

4 Law no. 5513, enacted on February 20, 1998.

5 Law no. 4640, enacted on December 27, 1993.

& Law no. 4391, enacted on August 10, 1991.



“Act on Promotion of Welfare of Employees and Employment Security” ’ defines an
employee for the purposes of that Act as*aperson who supplieslabor for the purpose of
wages in an industrial workplace regardless of the profession.”

2. Defintions under the trade Union and Labor Relations Adjustment Act

Article 2 section 1 of the Trade Union and Labor Relations Adjustment Act states,
“An ‘employee’ isaperson who liveson an income such aswageor salary, regardless of
the profession.”

If thereisno employmert contract or subordinate relationship, judicial precederts
deny a worker the status of an employee under the Trade Union and Labor Relations
Adjustment Act, thusidenticaly congruing the concept of an employee under that Act and
the Labor Standards Aa.®

However, mogt academic views point out that an employment contract with an
employer isnot necessary to be digible as anemp oyee under the Trade Union and L abor
Relations Adjustment Act, since there is a difference between the two definitions in that
Act and theL abor Standards Act. Because actual employment pursuant toan employment
contract is not an issue, a dismissed employee or unemployed person may be deemed an
employee under the Trade Unionand L abor Re aions Adjustment Act.’

III.  The definition of employer under the law
1. Defintions set forth in laws

Article 15 of the Labor Standards Act states, “ The term ‘employer’ used in this act
includes the owner of abusiness, amanager or a person who acts asthe delegate for the
owner of a business regarding employee matters.” An employer defined in the above
context designates an employer who has a duty to abide by the legal duties and
responsi bilitiesimposed by the Labor Standards Act on an employer, and not an employer
inthe context of aparty to an employment contract. Thus, personsother than anemployer
as the party to an employment contract, who is naturally included as an employer as
defined in the Ad, may havethe datusof an enploye for the purposes of the Act.

First of dl, the owner of abusnessis naturally considered an employer, andin cases
of private management, the manager is an employer, while in cases of corporations, the
corpordion is deemed an employer. Second, a maneger is a person who has genera
respong hility for a business, hasbeen authorized to del egate for the owner of the business

" Law no. 5397, enacted on August 28, 1997.

8 Supreme Court Decision 1970.7.21, 69-nu-152; Supreme Court Decision 1992.5.26, 90-nu-9438;
Supreme Court Decision 1986.12.23, 85-nu-856; Supreme Court Decisi on 1995.12.22, 95- nu-3565, etc.
° Kim, Hyung Bae (1998), Labor Laws, 10" edition, Parkyoungsa, p. 513; Lee, Byung Tae (1998), New
Labor Laws, Hyunamsa, p. 103.



for all or part of the business, and represents the business externally.”® Therefore, the
following are all considered employers. the representative executive of a joint stock
company (Commercid Code Artide 389 1), the executor in a joi nt-name or joint-verture
company (Commercia Code Articles 200, 201, 207, and 269), the executive or manager
of alimited company (Commercia Code Article 562), the legal representative when the
owner of abusinessisaminor or interdict, and the manager of acompany in the process
of liquidation.

Findly, “a person who acts as a delegate for the owner of business regarding
employee metters’ means a person who has been authorized by the owner of a business
to direct or manage the work of employees and determineworking conditions and matters
such aspromotion, wages, welfare, and labor management.

The definition of an employer in the Trade Union and Labor Relations Adjustment
Act is identical to the definition of an employer in the Labor Standards Act mertioned
above.

2. Definition of employers in Miscdlaneous Cases

When a company employs a subcontractor, the subcontractor becomes an employer
if the employee is under the management of the subcontractor according to the
employment contract. However, if the subcontracting company as awhole is under the
management of the main contractor, then the main contracting company becomes the
employer. Therearesuggestions that in casesof leasesor delegations of management, the
employer should be determined by who supervises the labor.™

III.  Controlling standard set forth by precedents regarding employment
relationships — subordinate relations

1. Positionof precedents

Judicial precedents in Korea have consstently maintained the view that, “the
subordinate relation is determined by actual labor relations such as the existence of
command supervision relations, wagesas a price for labor, thenature and content of | abor
between the employer and provide of labor regardiess of the form of the labor supply
contract, be it employment, contractua, delegation or anonymous, as long as there exists
a user-subordinae relation between two parties,”*? thus determining the status of an
employer according to the existence of a subordinatereation. Therefore, an employment
contract and labor relation will be recognized as long as a subordinate relation is
acknowledged, regard ess of the form of the cortract.

0 Kim, Hyung Bae (1998), Labor Laws, 10" editi on, Parkyoungsa, p. 237. Supreme Court Decision
1988.11.22, 88-do-1162.

1 Kim, Hyung Bae (1998), Labor Standards Act, 6" edition, Parkyoungsa, p. 37

2 Supreme Court Decision 1993.5.25, 90-nu-1731; i.e. Supreme Court Decision 1991.10.25, 91-do-
1685; Supreme Court Decision 1991.7.26, 90-da-20251; Supreme Court Decision 1987.5.26, 87-da-604,
€etc.



The next precedents™ express more concretely than before the standard for
determining a subordi nate relation, and the controlling factor in determining whether an
employer is deemed one under the Labor Standards Act, as in the following.

“In determining whether one is an enployee under the Labor Standards Act, the fact
that an employee provided labor in the business or workplace, for the purpose of wages,
under subordinate relaions must be consdered. In determining the exidence of
subordinate relations the following factors must be considered comprehensively; the
employer decides the content of Iabor, the employee is subject to personnel regulations,
the employer conducts supervises concretely and individually the execution of labor, the
employee himself may employ a third party to substitute the labor, the possesson of
fixtures raw materid or work tools, the nature of wage as apricefor labor, existence of
basic wageor fixedwage, colledion of labor income tax through withholding income, the
continuance of supply of labor and the exd usve cortrol of the employer, therecogrition
of employee status by other laws such asthe Socid Wefare Act and the socid economic
situations of both parties’.

To date, the precedents have maintained a consistent postion.
2. Theproblem withthe position of precedents

The precedents mentioned above have been criticized for narrowing the definition of
employees in actual cases where employee status was in question.** The fundamental
reasons for such a position have been denounced as follows.

First, the Supreme Court precedents emphasize too many traditional factors such as
conduct/order relationships and subordination. Comparisons from substantially different
perspectives and other factors, such as the business nature of labor supplies, are given
relatively lessweight. Although the Supreme Court does take into account the business
nature of labor suppliers by considering the possession of fixtures/raw materials/work
tools, in determining the business nature, it does not take into account more import ant
factors, such as the capacity for individual market access, professional or economic
qualifications asa busness, and the direct ownership or management of tools or facilities
needed for an independent business.

Second, when corsidering conduct/order factors, their exigence is interpreted in a
classical/traditional sense That is, the basic position of the Supreme Court interpretsthe
existence of conduct/order asthe submisson to direct/concrete labor orders. However,
since such direct/concrete orders are umecessary in professional jobs and the forms of
employment have diversified, orders are changing to indirect/general orders. Therefore,
in determining the existence of conduct/order, the ultimate consderations should be who

3 Supreme Court Decision 1994.12.9, 94-da-22859.
14 Kang, Sung Tae (1999), “The Regulation under Labor Laws of Home-work and Telework,” Study on
Labor Laws, Seaul National University Research Committee on Labor Laws, p. 51, footnote 35.
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has the initiative in forming and terminating the labor supply relaions (especidly
terminating) and wheher the content and location of labor is determined
indrectly/gererally by the employer.

Third, the Supreme Court does not distinguish between factua signs (actual signs)
and subsidiary signs (formd signs), andmechanicdly listsall factua signs. Subsidiary signs
in this context signfy matters that an employer may unilaterally decide usng his socio-
economic superiority such as the application of internal service/personnel regulations,

the existenceof basic wages or fixed wages, wagesasthe price for labor (the content
of labor and method of paymert), and recognition of employee status by other laws, such
astax laws (deductionof labor income tax) or the Social Welfare Act. Sincethe Supreme
Court gives subsidiary signs the same weight as factual signs in determining employee
status, the extent of the applicability of labor protection laws has been narrowly construed.

II1. The relative concept of employee and employer

An employer under the Labor Standards Act includes the owner of a business, or a
manager or delegate of the owner of abusiness. Thus, an employes, in the context of a
| abor contract, may be deemed anempl oyer under the Labor Standards Act. For example,
an employee, such as a factory superintendent, store manager, division manager, or | abor
direcor, who is authorized to command or supervise other enployees in a factory or
workplace, hasa duty as an employer to fulfill the responghilities set forth in the Labor
Standards Act. Therefore, the concept of an employer under the Labor Standards Act is
arelative ong asis the concept of an enployee®®

IV.  The extent of applicability of labor protection laws
1. The extent of applicability of the Labor Standards Act

Article 10 section 1 of the Labor Standards Act states that the Act shall be applied
to dl businesses or workplaces that have not less than 5 permanent employees, excluding
businesses or workplaces that only use cohabiting relatives or home workers.

The phrase “ not lessthan 5 permanent employees” does not mean that the employees
are “aways” not less than 5 employees, and the precedents’® maintain that the Labor
Standards Act shdl apply if “normaly” thereare not lessthan 5 employees. This means
that daily employees” are included as well as regular employees in the term “ per manent

employees.”

2. The protection of employees in businesses or workpl aces of not more than 4 per manent

5 Kim, Hyung Bae (1998), Labor Standards Act, 6" edition, Parkyoungsa, p. 38. Supreme Court
Decision 1976.10.26, 76-da-1090.

16 Supreme Court Decision 1987.4.14, 87-do-153; Supreme Court Decison 1987.7.21, 7-daka-831.

7 A daily employee in this context is the definition used by the Ministry of Labor: “An employee
employed according to the daily needs of the business, regar dless of the position, who as worked for less
than 45 daysduring the 3 months before the research date”
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employees

Article 10 section 2 of the Labor Standards Ad provides that parts of the Act are
goplicable to businesses or workplaces that have not more than 4 per manent employees.
Article 1-2 of the enforcement decree of the Act'® enumerat es the specific articles of the
Labor Standards Act that are goplicable to those employees. Thisis viewed as progress
for the protection of such employees compared to the old enforcement decree which did
not have any provisions regarding the applicahility of articlesof the Labor Standards Act
to businesses or workplaces with not more than 4 permanent employees. However,
protectionisweak insignificant areassuch astherestrictionof dismissals (L abor Standards
Act:“LSA” Articles30-1 and 31), retirement allowances(L SA Article 34), extrapayment
for overtime (L SA Article 55), payments for suspension of busness (LSA Article 45),
yearly and monthly paid holidays (LSA Articles57 and 59), and restrictionsin employing
femalesfor harnmful/dangerousjobs or nightshifts (L SA Artides63 and 68). Thesearticles
do not gpply to businesses or workplaces of not more than 4 permanent employees As
forworkers’ compensation, the goplicationof compensation for sugpension of work (L SA
Article 82), compensationfor the handicapped (LSA Artide 83), and compensationtothe
family of a deceased worker (LSA Article 85) have been postponed until January 1, 2000.
Only medical treatment compensaion for recuperaion (L SA Article 81) isapplicable to

these employees.
3. Employeeswith fixed term contracts

A fixed term contract may be used because of anobjective need to establish adeadline
to complete work, but in practice, it is more often used to avoid the respongbilities of an
employer under the labor lawswhile pe'manently employing an employee asan ordinary
employee. A fixed term contract was originally used for simple assistance jobs, but
recently it has been frequently used for professonal or management positions.
Employment with a fixed term contract is known by various names such as fixed term
service, substitute director, temporary employee”, contractua employee, and part-time
employee.

[Table 1]* will be inserted

[Table 2]? will be inserted

[Table 3]° will be inserted

The main purpose of employing on a fixed term contract basis is for flexihility of

18 Presidential Decree no. 15682, revised on February 24, 1998.

¥ Accordingto theMinigry o Labor atemporary employee is aperson hired for lessthan onemonth,
regardlessof theposition such as a temporary commissianer, an irregular employeg or a part-time
worker who had been working for lessthan onemonth as of the study date Minigry o Labor, Report
on Labor Situations of Business, 1995.



employment and cost reduction. By employing on afixed term contract basis, an employer
IS not subject to the strict restrictions that limit dismissal under the Labor SandardsAct,
and may adjust the employment level depending on the fluctuations of the economy.
Furthermore, by strat egically using the employment period, anemployer can save charges
such as aretirement allowance, which would have to be paid to permanent employees
Such advantages for an employer become disadvantages for an employee. The status of
afixed term employee isrelatively insecure and the working conditions are inferior. In
regard to the renewa of an employment contract, a fixed term employee is strongly
dependent on an employer, since in principle, the employer hasthe initiative for renewing
the contract.

Therelated regulationinthelLabor Standards Act isArticle23, which states that, “the
term of an employment contract may not exceed one year, unless a term necessary to
complete a projed is fixed or an a-will contract.” The actuad interpretation and
implamertationof the clause canbe undergood by examining the precedents on fixed term
contracts.

Firgt, if the employment term of a contract is lessthan one year, unless the contract
has been repeatedly renewed, it islegitimate regar diess of the reasonsfor establishing the
fixed term, and the employment reationship is terminated automatically upon the
expiraionof the fixed teem. Second, when the fixed term exceedsone year, according to
Supreme Court precedent®® an employer may not assert termination of the employment
relationship due to the lapse of one year, since thefixed termitself isvalid. However, the
employee may terminate the contract after the lapse of one year. Also, unless special
circumgances aise, the employment reationship is automatically terminated upon the
expiraionof the fixed term, without any separatemeasuressuch as dismissal. Third, if the
contract isimplicitly renewed because the employee continues to provide labor after the
expiration of the fixed term, the terms and working conditions shall be identical to those
of the previous cortract? Fourth, even if an employee is employed on a fixed term
contract bads, if the fixed term hasbecome amere formality due to repeated renewals of
the contract, the employee becomes no different from an employee without a fixed term
contract. Therefore, inthiscasetherefusal of an employer to renew the contract, without
ajustifiable reason, isinvdid asa dismissd.*

However, aview contrary to the precedents is necessary to inter pret the intentions
of Article 23 of the Labor Standards Act with respect to the employment security of an
employee. Fird, evenif afixed termdoes not exceed oneyear, if thereisno objectiveand
reasonable reason for establishing theterm, the contract should be viewed as onewithout
afixed term, therefore not term nating automeatically upon theexpiraion of the term and
requiring a justifiable reason for dismissa.? Second, when the fixed term exceeds one
year, whether labor relations automatically terminate upon the expiration of the term

2 Sypreme Court Decision 1996.8.29, 95-da-5783.

2 Supreme Court Decision 1986.2.25, 85-daka-2096.

2 Supreme Court Decision 1994.1.11, 93-da-17843.

% 0Oh, Moon Wan (1998.6), “The Laws of Irregular Labor,” Journal of Social Science, Vol. 8 No. 1,
University of Ulsan, p. 7 and thereafter.



depends on the existence of an objective reason for fixing theterm and the free will of the
employee.

4. Part-time employees

(1) The present situation of part-time employees

An employee working not more than 35 hours a week is consdered the
underemployed as well as a part-time employee, making it hard to view this as an
employment formthat reflects the trend of part-time employeesunder thelegal definition.
However, international institutions such as the OECD use such staidical definitionsto
understand the dtuation of part-time employees, and it may be useful in comparing the
employment structureinternationally. Therefore, the definition of part-time employeesin
the first sentence is based on the statistical definition of an employee working not more
than 35 hours, and not on the legal definition of part-time enployees (LSA Artide 21).

_ [Table4] will be inserted |

According tothe“Annua Report of Economicaly A ctive Population Survey” of the
National Statistics Office, the trend of employees working not more than 35 hoursisas
indicated in Table 4. The ratio of part-time employees to the total number of employees
generally decreased after the mid-1980s, with aslight increasein 1986 and 1992 when the
economy suffered from recession. Employees working not more than 35 hours may be
deemed as underemployed and are therefore sersitiveto economic fluctuation. Although
the ratio to total employees decreased as Korea suffered from a labor shortage, recent
study?** after the IMF crisis show that the employees working less than 36 hours increased
t0 1,876,000 in May, 1999 from 1,503,000 in May, 1998. Therefore, despite the recovery
of the economy, there is a high possibility of an increase in the number of part-time
employees compared to the period before the IMF crisis when the ratio of employees
working not more than 35 hours was considerably low compared to developed countries.

(2) Problems in the protection of part-time employees

The following is a discusson of the distinctive problems of part-time employment.
First, companies frequently employ pseudo part-time employees. Theoriginal purposeof
employing part-time employees was to make use of unemployed labor, especially married
women who do both housework and work. However, pseudo part-time employees are
altering thisoriginal intent, because although they are used to extend ermployment hours
like regular employees, they receive lower wages and inferior treatment, so companies
reduce their labor costs. Second, thereis atrend of substituting regular employees with
part-time employees. Although part-time employeesfill in for regular employees they ae
not employed as regular employees, resulting ininsecure enployment. Third, part-time
employees are often excluded from berefits such as nationa pension, employment
insurance, and company medical insurance, thus making it difficult to maintain astable
lifestyle. Fourth, therightsof part-time employeesareinsufficiently prot ected becausethe
chartersof many labor unions, which are organized by regular employees, do not alow

2 HanKyeoRae Daily News, June 26, 1999.



part-time employeesto join.

(3) The Labor Standards Act applied to part-time employees
Before the amendment of the Labor Standards Act on M arch 13, 1997, regulations
regarding part-time employees were not included in the Act, and only existed as the
“Standard for protecting the work conditions of part-time employee” which was not very
effective since it had no legal basis. Therefore a new amendment was added to the Labor
Standards Act in 1997.

Article 21 of theLabor StandardsAct st ates, “apart timeemployeeissomeonewhose
employment hours per week isshorte thanthat of areguar empoyee,” and provides for
the protection of their employment conditions® Article 25-1 states that the work
conditions of part-time employeesare calcul aed by the number of work hours of aregular
employee in the same field of labor. Additional matters needed for calcuation are
provided for in the enforcement decree (LSA Article 25-2). The related significant
portions of the enforcement decree are as follows.

First, “whenthe employer hires a part-time employee, he must draft a contract that
expressesthe work conditions such aswagexvorking hours,” and “the contract term, days
of employment, the commencement and termination time of employment hours, hourly
wages and other matters determined by the Minister of Labor must be expressed in the
employment contract.” (T he enforcement decreeof LSA Article 9-1 and Asterisk 1-2-1).

Second, for overtime work, an employer must express the content and extent in the
employment contract/rules of employment and r ecelve the employee’s consent. Also, the
parties must agree upon whether the employee is to be paid extrafor overtime work (the
above Asterisk 3).

Third, the above Asterisk 4 states the applicability of holidays as follows. An
employer must: 1) provide aweekly paid holiday to part-time employees, 2) allow monthly
and yearly paid holidays calculated by the hour (e.g. if the hourly wage of part-time
employeesis 1,000 won and the paid holiday is56 hours, the wages for the paid holiday
is 56,000 won), and 3) give female part-time employees a paid menstrua leave and
maernity leave. In 3), there mug be no difference in the period of leave from regular
employees.

Fourth, a separate “rules of employment for part-time employees’ is dlowed (the
above Asterisk 5-Ga). When altering or drafting such rules, the employer must take into
account the opinion of the mgority of the part-time employees, and must secure the
consent of the part-time employees for any disadvantageous changes (the above Asterisk
5-Na).

Par t-time employees working lessthan 15 hours per week may be excluded from the
protection of the Labor Standards Act (LSA Article 25-3), and they are not subject to a

% Law no. 5309, revised on March 13, 1997.
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retirement allowance, a weekly paid holiday, or monthly or yearly pad holidays
(enforcemert decree of LSA Atrticle 9-3).

Because theavalability of timeis a significant concern for part-time employees, the
restrictionof overtimeworkisimportart.?® Therefore, theintent of an employer toimpose
overtime work must be restricted by limiting the total of allowed overtime and reducing
the difference between actual work hours and contracted work hours. Also, there are
suggestions that a premium should be paid for overtime of contracted work hours
(legitimately unpaid).?” That is, it is important to prevent the use of pseudo part-time
employees as substitutes for regular employees.

IV.  An employee's status in a disguised employment relationship

(D) It is safe to say that the employment status of most employees in an “irregular
employment relationship” isinsecureat bes. Many provisons of the lalor protection
lawssmply do not gpply to them nor arethey adle to formor join labor unions because
of their status as “atypicd.” Only those “aypical” employees whose employment
relationship is recognized by law are protected by the individual lalor protection laws
likethe Labor Standards Act, and only then to alimited extent.

2 Although most employersare ale to hireemployees under standard employment
contracts, they prefer the “iregular” employment method because they are dde to
evadethe applicaion of the Labor Standards Act. Inthese “iregular” employment
relationships, an employer is ale to dismiss an employee with rddive ease, creating
an environment of inseaurity among the employees. Furthermore, the pay and the
working environment for “iregular” employees are relatively worse than those of
regular employees, whichrendersthe employment of even the regular workers
insecure.

©)] Such disguised employment relationships correspond to traditionally existing lalor
relations, but some have appeared with the new employment trends. A prime
example of the former is a subcontractor regulated by wage protection provisons of
the labor protection laws. An example of the latter is the annual-contract-based
employment whichwasintroduced in the industrial adjustment period of 1992 to
1993 and expanded through the IMF currency crisgs. This isaso related to the
abatement of lifetime employment practices.

Of dl the frequently used methods for the formulaion of these digyuised
employment relationships, the foremost is the subcontract system (i.e., merit-based
and efficiency-based) under the civil law. Thisis not a new employment tactic, but
rather a traditiond method used primarily to evade the applicaion of the Labor
Standards Act. The same applies to the agency method. In addition, there is a

% Kim, Hyung Bae (1998), Labor Standards Act, 6" edition, Parkyoungsa, p. 60.
2 Oh, Moon Wan (1998.6), “The Laws of Irregular Labor,” Journal of Social Science, Vol. 8 No. 1,
University of Ulsan, p. 10.
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method in which a short-term contrad is repeatedly renewed, which occurs
regardless of the contract types as allowed under civil law. This latter method has
the effect of expanding the groundsfor whichan employer may dismissan employee
and reduces the | abor cods of an employer because aretiremert allowance does not
haveto be paid to short-term employees

M eanwhile, new cont ract- based employment methodsarebeingintroducedincertan
industries. Theindustriesinwhichthese methods are most pervasive arefinanceand
commerce, whichalso happen to be areasin which permanent employment isbeing
replaced by temporary employment. This phenomenon is a factor that contributes
to theaggravation of insecurity in the workplace and the working environment, not
only for temporary workers but also for permanent ones, by blurring the distinction
between the former and the latter. One of the main reasons why banks prefer
temporary employees is that it curbs union activity as well as reducing overal
expenditureon wages.” Table 5 shows the temporary employment situaion within
the banking circles.

[Table 5] will be inserted

IV.  The existence of disguised employment relationships and the legal resolution
of related problems

Inmary disguised employment rd ationshi pswithsubcontractor or agencyfactors, the
problemof the unilateral termi nationof alegd relationship (labor supply relationship) often
arises between a supposed worker and asupposed employer. The supposed wor ker who
was terminated, inorder to chdlenge the termination, would argue that the ter mination
wasinviolation of the regulation limiting terminationin Article 30 of the Labor Standards
Act. He would file this clam either with thelabor relations commission or the court. In
response, the supposed employer would argue that Article 30 of the Labor Standards Act
would not apply tothe clamant because heisnot an“employee’ within themeaning of the
Labor Standards Act. Also, asa precautionary measurein casetheabove argument is not
accepted by the court, the supposed employer would ar gue that he had a justifigble reason
for terminaing the supposed worker.

Therefore, before the commisgon or court canrule on the vdidity of the termination
inlight of Artide 30 of the Labor Standards Act, it must first det ermine the employment
status of the supposed worke who filed theclaim. The same procedure would apply to
other supposed workers who claim the protection of the labor protectionlaws

Therefore, it is easy to see that in Korea, where no separate regulations apply to
special types of labor supply contracts, a worker’'s status as an “employee” within the
meaning of the law becomescritical in order to claim the protection of the labor protection
laws.

2 Kim, Sang Gon (1997.10), “New Management Strategies and Employment Insecurity,” Hanshin
Dissertation Collection Special Edition, Hanshin University, p. 20.
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Chapter 3 Triangular Employment Relationships

I. Dispatched Employees

Ever since itsintroduction in the mid- 1980s and the ensuing legislative debate in
1993, the digpatched employee type of employment has been spreading rapidly in Korea.
However, there is no exact figure to indicate the size of the worker dispatching business
in Korea? Table 6 is merely an estimate.

[Table 6] will be inserted

According to informationprovided by the Ministry of Labor and the Commission for
Reformof Labor Relations, thetotal number of both lawful and illicit dispatched |alorers
ranges from aslow as 450,000 to as many as 550,000.*° Of this number, about 300,000
to 400,000 are dispatched to security, janitorial, engineering and businesses that trade
unions are permitted to dispatch employees to by the Employment Security Act. The
remaining 150,000 or so, according to the above sources, are dispached to the areas of
manufacturing, building maintenance, and white-collar support.

II. The enactment of legislation regulating triangular employment relationships

Before the enactment of the “Law on Protecting Dispatched Workers® (hereinafter
“EmployeeDispatch Act”), dispatched employment, which createstriangular employment
relationships, was allowed only in alimited number of aeas. Inother words, only workers
in security, janitorial, and engineering work pursuant to a special law or aworker supply
businessunder a union accord were permitted to be dispatched. However, the above law
was enacted on February 20, 1998 (and enforced since July 1, 1998) in response to the
need to regulate the proliferation of employee dispatching asa new form of employment.

The legal concept, type and target businesses of worker
dispatching

1. Digtinction between the concept of worker dispatching and worker supply business

“Worker Digpatching” refers to the situation where after a dispatching business
employsaworker, in accordance with alabor dispatch contract, the worker issent to work
for a utilizing busness under its orders and directions (Employee Dispatch Ad Article 2
section1).

2 There is a substanti a difference between the estimate of employees in the form of dispatched
employment; the Korea Labor Union estimates 300 thousand, the Korea Management Associ ation
estimates 100 thousand to 150 thousand, and the Korean Association of Dispatching Personnel estimates
400 thousand to 500 thousand.

% Oh, Moon Wan (1998.6), “The Laws of Irregular Labor,” Journal of Sacial Science, Vol. 8 No. 1,
University of Ulsan, p. 11.
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Prior to the enactment of the Act, worker dispat ching was per celved as worker supply
inabroadened sense. However, inthe case of “ domestic” worker supply businesses, | alor
supplying specificaly refers to the supply of workers by a trade union (Employment
Security Act Article 33). Thus worker supplying differsfromworker dispatchinginalegal
sense. “Worker Supply Business” refers to a business that supplies workers under its
control to other parties according to a supply contract between the trade union and the
supplied bud ness when an employment rdationship or supervisory relationship between
workers and the supplied business exigs.

Consequently, in the case of a domegic worker supply business, asdefromthe fact
that oneis a trade union, the distinction between worker supply and worker dispatching
isvague. Nevertheless, the Employment Security Act, currently in effect regulating the
| abor supply busi ness, only punishes|abor supplying busi nesses operating without per mits,
and doesnot regulatebusinessesthat illegally procure workers and utilize them. Thus, the
Employment Security Act doen’'t adequately have prevented the expangon of illegd
worker dispatching businesses and worker supplying busnesses. From this perspedive,
the “ Employee Dispatch Act” with the provisonsof sanctionsagainst manpower recipient
comparny may be the grounds for repressing the growth of illegal dispatch of workers.

2. Business of labor dispatching

The “Employee Dispatch Act” in relation to the worker dispatching bugness defines
permitted work and absolutely prohibited work. Inaddition, within permitted work, there
iswork that can use dispatched workers regardless of cause, and work that is permitted
only for certain causes.

First, absolutely prohibited work refers to work where workers can never be
dispatched (by worker dispatching businesses) regardless of the reason for the work, and
employers cannot hire dispatched workers (Employee Dispatch Act Article 5 section 2).
Prohibited work includeswork at construction sites (the above section, item 1), loading
and unloading jobs permitted by a worker supplying business by Article 33 of the
Employment Security Act (item 2), work as a seaman as defined by Article 3 of the
Seaman’s Act (item 3), hazardous or dangerous work as defined by Article 28 of the
Industrial Safety and HedthAct (item 4), and work determined to be inappropriatefor the
protection of the workers by the order of the President™ (item5). In addition, workers
cannot be dispatched for the public health job and for employment in work harmful to
public morals (Employee Dispatch Act Artide 42).

Second, permitted work regardless of the reason for dispatch, refers to work where
the owner of a dispatching business can constantly dispatch workers and a manpower
recipient company can use digatched workersfor amaximum of 2 years. This corsists
of 26 jobs, including work requiring expert knowledge and technology, but not the
operation of the direct production process in the manufacturing industry (Employee

% Included are jdos with a pessitility of pneumocaonios's such as medical jabs, o driving passenger cars
or freight cars
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Dispatch Act Article 5 section 1).

Third, temporarily permitted work refers to the use of dispatched workersto relieve
atemporary shortage of workers in thebug ness of an employer or at a place of business.
Temporaily permitted work, according to the “Employee Dispach Act,” refers to
instances where a need for workers arises due to a shortage of workers caused by
pregnancy, disease or inury. The manpower recipient company can use digatched
workerstemporarily and intermittently to relieve the shortage unless the work falls under
the prohibited work as described by the Enmployee Dispatch Act, Artide 5 sction2. A
company seeking to temporarily use a dispatched worker must consult in good fath in
advance with the trade union representing the majority of all the employees, or an
employee representative (if no trade union is composed of the mgority of al the
employees). (Employee Dispatch Act, Artide 5 sction 3).

3. Typesof Employee Dispatch

There are 3 types of empoyee dispatch, classified by the employment method
between the worker dispatching busness and the worker.

First is the regular type, where a dispatched worker is employed by a dispatching
business regularly. At the request of a manpower recipient company, a dispatching
businessentersinto aworker dispatch contract with that company and dispatches workers
to that company. Second is the registration type, where a dispatching business regigers
workersto be dispatched. Upon the request of a manpower recipient company and the
signing of a worker dispach contract, the registered workers are dispatched. The third
type is the recruitment type, where a dispatching business recruits workers upon a
manpower recipient company’ srequest, then signsacontract and dispatchesworkers. The
recruitment type of employee dispatch is Smilar to job placement, but differs in that a
dispatching busdness hasan employer’ s regponsibility to the digpatched workers.

According to apoll takenin 1993, prior to the enactment of the “Employee Dispatch
Act,” the recrutment type was themod prevalent, accounting for 73.1%, the registration
typewas 23.1%, and the regular type wasthe lowest at 3.8%.% Inthisregard, considering
the motivesfor the definition of dispatched workersinthe*EmployeeDispatchAct,” some
contend® that the registration and recruitment types oppose the purpose of the Act.
However, the Act can beread asnot distinguishing between types*, thereby unsettling the
position of thedispatched workers.

IV. Employee dispatching under the guise of a contract in
civil law

%2 Jung, In Soo and Jin Ho Yoon (1993), The Present Situation and Policy Consider ations for Wor ker
Dispatching Business, Korea Labor Institute, p. 55-56.

¥ Kim, Hyung Bae (1998), Labor Standards Act, 6" Edition, Parkyoungsa, p. 815.

% Korea Labor | ngti tute and Kor ea Economic Daily, (1998.8), The Actua Condition and Practical Use of
the Worker Dispatching System, p. 8.
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Origirelly, the meaning of a contract in civil law referredto a labor supply contract,
whichwas contracted for the purpose of completing ajob. For example when acontract
between two companies is made, the company which received an order (hereinafter the
“supplying compary”) from an ordering company upervises the employees who are
directly employed by the supplying company itself, and gets paid by the ordering company
upon the completion of thejob. Accordingly, the supplying company is an independent
company andisresponsible forany of an employer’ sduties, obligationsand responsibilities
under an employment contrad.

Worker dispatching and work subcortractsare amilar in that aworker dispatching
company and an employee enter into an employment reationship, but they differ in
whether the supervisor is the supplying company or the manpower recipient compary. In
other words it is theoretically accurateto regard it as a subcontract when the supervisor
isthe supplying company, and asworker dispatching when the supervisor isthe manpower
recipient company. However, when a large number of companies that illegally digatch
employees register as trustor enterprisesunder cortractsfor work™®, it is very difficult to
disinguish themin redlity even though it might be posshble in theory.

In the case of a manufacturing company’ s inter-company subcontract, thesupervisor
candiffer in varioussituations. For example, whenamain contractor dd egaes part of the
manufacturing processto asubcontractor, inthefollowing cases, the supervisor is: (1) the
contractor, when the contractor supervises subcontract employees, (2) the subcontract
company, when the subcontract company supervises subcontract employees, (3) the
subcontract company and the contract company when they jointly share supervision
depending on the departments and the work process, and (4) the contractor, when the
subcontract company for mally assignsasuper visor, but theactua supervisingisconducted
by the contract company. In accordance with the current “ Employee Dispatch Act,” with
respect to the direct production process of the manufacturing industry, dispatch of an
employee isonly dlowed to fill in atemporary need (Employee Dispatch Act Article 5
section 2, section 1). Therefore, there are many cases where empl oyees are dispatched
under the guise of inter-company subcontracts. For instance, we can easly find instances
of aworker dispatching company using asubsidia’y company, tha is alarge corporation
incorporates a subsdiary compary to which workersare dispat ched by an inter-company
subcontract. Even in this case, by figuring out who the actual supervisor is, we have to
decide whether the subcontract is a contract under civil law or employee dispat ching
disguised asaninter-company subcontract. Therefore, itisnecessary to protect dispatched
employees by properly controlling the application of the “Enmployee Dispatch Act.”

Status of dispatched employees

1. The protection of individual employees under labor related laws

% A contract for work means that a gi ven enterprise (the trustee enterprise) contracts with another
enterprise(the trustor enterprise) tohave the latter perfam certain of the former’s wark.
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- Formation of dispatched labor contract and prior notice of working conditions
The owner of adigpatching company andtheow ner of amanpower recipient company
shdl enter into a written contract on important issues such as work hours, wages,
hedth and safety, etc. (Employee Dispatch Act Article 20). The owner of a
dispatching company shall give prior notice of working conditions to dispatched
employees (Employee Dispatch Ad Article26) and protedt the rightsandinteregs of
dispatched employees.

Equal treat ment
The owner of adispat ching company and theowner of amanpower recipient company
shdl not discrimnate against dispatched emp oyees in comparison to the same type
of employees who work for the manpower recipient company (Employee Dispatch
Act Article 21).

Prohibition of contract limiting direct employment of dispatched enployees

The Act allows for the conversion of a dispatched empl oyee into aregular employee
by prohibiting contracts which limt the direct employment of dispatched employees
between the owner of adispat ching company and the owner of a manpower recipient
company, or between the owner of adispat ching company and dispatched employees
(Employee Dispatch Act Artide 25).

Examplesof applications of the Labor Standards Act and | ndustrial Safety and Hed th
Act

Since features of the worker dispatching system are the separated employment
relationship and the conduct/order relationship, the main goa of the “Employee
Dispatch Act” is to clarify the duties of a dispatching company and a manpower
recipient company according to the labor related lavs of dispatched workers
(EmployeeDispatch Act, Articles34 and 35). However, accord ng to the“ Employee
Dispatch Act,” the labor reated laws that a worker digpatching company and a
manpower recipiert company are subject to for the clarification of respongbilities
betweenthemarelimited to theL abor Standards Ad andIndustrial Safety andHedth
Act. Of these, theimportant provisions are as follows.

First, the responsibilities of the owner of adispatching company are wages, severance
payments, and compensation for industrial accidents mentioned inthe L abor Standards
Act. Second, theresponshilities of the owner of amanpower recipient company are
the work hours and holidays mentioned in the Labor Standards Act. The
responsibilities under the Indudtrial Safety and Hedth Act originally belong to the
owner of the manpower recipient compary, but general health check-upswhich should
be continuous throughout employment are the responsibility of the owner of the
digpaching company.

Findly, if the owner of a manpower recipient company terminates a dispatching
employment contract without justification, or doesnot pay the owner of adispatching
company, and therefor ethe owner of the dispatching company isunall e to pay wages
to a dispatched employee, the owner of the manpower recipient company and the
owner of the dispatching company are jointly responsible for paying wages to the
dispatched enployee.
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The lack of protection for dispatched employees

One of the reasons for the diffusion of dispached employees in Korea is tha their
wages are relatively low compared to regular employees. This is related to the fact
that most dispatched enployees are concentrated in untrained or semi-trained
professions.®

~ [Table 7]* will be inserted |

| [Table 8]° will be inserted |

According to the above research in 1995(The datainthe tablesisfrom1995), before
the enforcement of the “ Employee Dispatch Ad,” 61.6% of the dispatched employees had
been dispatched for over one year (showing that employees were not d gatched for
temporary projects), and their wages were substantially lower than that of regular
employees.

2. The protection of rights under collective labor related laws

The “Employee Dispatch Act” does not have any provisions aout the protection of
rights under the colledive labor related laws. Although it is clear that dispatched
employeesmay form trade unions or become members of existing tradeunions, in practice,
dispatched empl oyees are usually not members of labor unions (ether of the owner of a
dispat ching compary or of amanpower recipiernt compary). According to the “Research
on Current Stat us of Dispatched Employees’ conducted by the Korea L abor I ngtitute in
1992, only 12% of dispatched employees belonged to trade unions. Table 9 shows the
statistics related to the labor union memberships of dispatched employees.

[Table 9] will be inserted

However, whether dispatched employees may organize a labor union and demand
collective negotiations with amanpower recipient company, in order to form acollective
bargaining agreemert, could be a problem. The Supreme Court of Korea® holds a
negative view of a manpower recipient company being aparty to acollective bargaining
agreement, since it maintains the position that a party to a collective bargaining agreement
must first be a party to an individual labor relation or similar subordinate relation. Thus,
collective bargaining rights for working conditions, such aswork hours, breaks, working
environment or other conditions related to employment that could be a problem in
providing labor to a manpower recipient company are not acknowledged, resulting in the
instability of the status of dispatched employees.

Protection measures for dispatched employees

% Cho, Soon Kyung (1997), “T he Redl ity and Myth of Dispat ched Employees,” Industrial Labor
Research, Book 3 Vol. 1, Study for Korean Industrial Labor, p. 114.
%" Supreme Court Decision 1993.11.23, 92-nu-13011
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First, the most favoral e type of di gpatched empl oyee fromthe viewpoint of employee
protection, is a regular dispatched employee. Registration and recruitmert dispatched
employees makes the datus of dispatched employees ungtable since the owner of a
dispatching company maintains the employment contracts only during the period of
dispatch. In particular, recruitment dispatched employees are no different from job
placement in practice, athough they are distinguishable theoreticaly. However, the
“Employee Dispatch Act” has no separate provisons on this matter, which may lead to
substantial debates. Therefore, the “ Employee Digpatch Act” or itsenforcemert decree
should be amended to prohibit the use of registration or recruitment dispatched
employees®® If prohibiting theregistrationtype is difficult, at least the recruitmert type,
whichis no different from job placement, should be prohibited.

Second, thebasic labor rights of dispatched employees must be guaranteed. To do
S0, manpower recipient companies should be recognized as employers under collective
labor related laws.

Third, the wages of dispached employees should not be lower than those of regular
employeesin the same fidd, and legidation isnecessary to guarantee acertain percentage
of the dispatch fee a manpower recipient comparny pays to the owner of a dispatching

company.

Chapter 4  Self-em ployment

Self-employees earn their income by labor, management skills, risk taking and
recovery of funds. Unlike sdary employees, sef-employees must be independently
respongble for economcffinancid decisons, and bear therisk of failure. Therearehardly
any studies onthe conditionor protection of labor suppliers who are indegpendent and not
under subordinate relations However, subcontracting or delegating labor suppliersare
being studied as marginal casesof employee status, and recently has the establishment of
venture companies or professional telework as an individua labor supplier due to the
difficulty of job hunting begun to bestudied. However, thelatter caseisnot abig concern
of the labor lawsdue to a general corvidion tha teleworkers are on equal termswith the
other party of any work contract due to their professional ills, and only studies® on
policies to encour age such employment have been conducted. Due to the lack of studies
on <elf-employment itself, we cannot show any datistical dataabout it. However, Table
10 shows current changes in self-employment may be hepful in gaining insight about self-
employment.

[Table 10]° will be inserted

% Kim, Hyung Bae (1998), Labor Standards Act, 6" edition, Parkyoungsa, p. 815; Kang, Sung Tae
(1998), “The Legislation on Dispatched Employess,” Labor Laws no.8, p. 169.

% Kang, Hong Ryul and Jeon, Soo Ah (1997.9), Measures for Encouragement of Telework,
Communications Research Institute/K orea Labor Institute; Kim, So Y oung and Uh, Soo Bong (1997.9),
Research on the Encour agement of Tel ework (final report), Korea Labor Institute.
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The term “ self management occupation” in Table 10 means “a person who manages
a business, farm, shop, or professonal job without any paid enployees” and the term
“family employment” dedgnates “a person who works 1/3 (18 hours) of the hours of
regular empl oyees, and helpsto ra se theincomeof the farm or bus ness of the family, even
though there are no direct profits or returns to oneself.”

An independent explanation of saf-employment in Korea is not significant because
there are no important lega systems related to it other than the nationa pension and
medical insurance which are gpplicable to dl Koreans. Also, therearefew sudies onthis
matter since the concern of labor researchers is concertrated on labor relationships.
Therefore, it seems appropriateto explain “ salf-employment in situations of economic or
other dependencies’ in a separate chapter.

Chapter 5 Self—-employment in situations of economic or other
dependencies

The labor suppliersin this category are not restricted to a workplace, and thus are
bardy subject to the orders of the other party (enployer) of acontract. However, the
continuance of the labor supply rdation has a direct impact on the lives of these labor
suppliers.

The following explains “subcontract or delegate labor suppliers,” “proprietors of
condructionmachinery” and “telework” asmarginal casesof employeestatus. Theformer
shall be explained separately due to the importance of home work inKorea. The judicial
precederts and administrative interpretations recognize the employee datus of this
categoryinaccordance with theactud subord naterelation, regardless of the name or form
of contract. Therefore, | would like to note that this category in generd islikely to be
recognized as an independent Iabor supplier.

I. Subcontract and delegate labor sup pliers

Thereis acategory of labor suppliers who own the meansand tool s of production,
such as a driver who owns a car, a stonemason, a briquet deliveyman, a Yugai
busi nessmanand an exclusve sdary employee supplied with production materid. Inthese
cases, the means of production is either the property of the labor supplier or rented from
an employer. Also, thiscategory canbe divided into casesthat use athird labor force and
casesthat do not. According to Korean precedents and administrative interpretations a
labor supplier is not deemed an employee if the form of labor supply issubcontracted or
delegated. Therefore, regardless of the express form of a labor supply contract, if the
subordinate relation of the labor supply is recognized, the labor supplier is deemed an
employee. However, if the actual nature, as well as the form, of a contract is that of a
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subcontract or delegation, the labor supplier is not deemed an employee.*
The following isan example of different types of employment isthis category.
1. Labor suppliers provided with means of production

First, the administrative interpretation of briget delivery is“abriquet delivery manis
not employed by the manufacturer of briquets, and his income comes from the difference
of manufecturing price and cugomer price of briquets Since he is not sulject to
substantive and individual conduct xordersof the manager and his income derivesfrom
exploitation of the produce of the manufacturer of briquets, he is not considered as an
employee under the Labor Standards Act.”*

Second, asfor a“ Yugai businessman,” the Supreme Court* stated “ since hereceives
orders from the foundry manager or an employed salesman and purchases melted metal
fromthe manufacturer oncredt, and manufactures the product himself or by ordering an
employee, then sellsthe product to the orderer priced by hisdiscretion through thefoundry
manager deducting the price of melted meta, he is not deemed as an employee who
receives wages from the manufacturer under the Labor Standers Act, dthough his work
placeisrestrided and he collects payment from the manufacturer. Rather he is deemed
as an independent profit earning business.”

Third, there are cases deemed delegate contracts even though the workplace is
provided by anorderer (the other party of a contract), andisnot theresidence of the labor
supplier. The Supreme Court precedent® states, “this person usualy works in the
defendant’ s factory, but when there is no work load he will work inanother factory in the
same manner. |f such person was not subject to orders of the defendant and received
wages depending on the quartity of completed production then heis not deemed asan
employeein subordinaterelationunde the Labor Standards Act, but viewed asarecipient
of the ddegae contract.”

2. Home work

The concept of home work
Homework indicates production or service provided inaresidenceor workplace of the
employee's choice without direct conduct/orders from the other party of a contract.
Generally, the workplace isindependent from the other party of acontract, and ahome
worker entersinto asubcontract rather than an employment contract, and is not subject
to direct commands from the other party. Asfor smal scae ventur e businesses growing
inthe computer industry, they should be categorized differently since they over g with
telework. Therefore, thefollowing describeshomework and homework ersinanarrow

% Supreme Court Decision 1991. 7. 26 90-da— 20251, Supreme Court Decision 1991. 10. 25, 91-do-
1685, Supr eme Court Decisi on 1987.5.26,87-do-604 etc.

4 Administrative interpretation: 1969.7.18, Legal Affairslaw 810-7883.

2 Supreme Court Decision 1989.7.12, 88-na-47613.

4 Supreme Court Decision 1984.12.26, 84-do-2534.
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sense.

The current status of home work in Korea
Using research conducted in December, 1994, the mgor products of the recipient
companiesemploying homeworkersaswell asregular employees (located in Seoul and
its suburbg) are shown inTable 11.

[Table 11] will be inserted

Thus, according to Table 11, all of the researched businesses produced consumer
productsof light industry goods, most of whichwere everyday goods produced by the
concentrated labor intensive methods of women, and are snd| scd e budnesses with
limted funds. Since their products are mostly consumer goods, most home workers
suffer from physicd pains in the back or shoulders resulting from the work (61.5%
according to Table11), although they rarely suffer from major injuries (91.4% replied
neve or rarely), and when injured, the injuries were minor (major inuries were 1.2%
of the total).

The reasons for beginning home work are shown in Table 12.

[Table 12] will be inserted

Hence, 83.5% of the reasons for doing home work were to assist family income, as co-
work with housework, and to fill leisure time, showing that most of the home workers
chose home work as a means of assigting the family income, carrying out housework,
and also making use of leisuretime. A notable observation is that most of the home
workerswho wereresearched were womenwho were considered full-time housewives
in Korea. Therefore the usual reasons for home work in Wegern countries such as an
increase of unemploymert and lack of regular employmert due to the flexible
employment grategy of employers are not sgnificant asreasons for the “home work in
anarow en” in Korea. Table 13 showsthe resultsof pollsabout the reasons why
businesses entrusted homeworkers with production.

[Table 13] will be inserted

Eligiblity of employee status of home workers
Most of the home work in Koreaiisin the form of small-scale subcontractors, and the
employee status of home workers is still under debate. There are no precedents that
directly deal with this matter, and only academic viewpoints fully recognize their
employee status,** and partly recognize subordinate home workers and independent

4 Kim, So Y oung and Moon, MooKi (1997.8), Research on the Actualities of Homewark and its
Institutional Protection., Korea Labor Institute, p. 8.
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home workers withinthe category of home work® asemployees. Thisisrelated to the
fact that although self-employment and homework are conceptualy distinguishable, in
practice, it isdifficult to diginguish the two.

The necessity of protection of home workers

First, home workers are typical examples of low wage ermployees sncetheir incomein
many casesis only half theincomeof regular employees. Second, the content of home
work ismostly mechanical tasks executed with bag ¢ skillsthat are acquired informaly.
Therefore, thereisanecessity for institutionsto provide wider oppor tunitiesof training
for home workers so they can earn higher wages inthe future. Third, thereisan urgent
need to resolve economic concerns such aslow wages and maintenance of workload,
and to improve inferior work environments.

V. The status of proprietors of construction machinery related to the Labor
Standards Act

Previousadministrative interpretations viewed drivers w ho owned automobiles such
astaxis, freight trucks and construction machinery as ermployees gnce the company was
the owner of the business (employer) evenif the drivers conducted businesswith their own
property. Incomparison, judicid precedents viewed suchworkers as employees™ or not*’
depending on the actual contents of the contracts.

Also, upon thefull revision of the “ Act on Construction Machinery Control,”*® which
was dfective from January 1, 1994, an owner of congruction machinery wasallowed to
conduct rental business*® Thus inthe case of construction machinery, an owner may
register the machinery under hisname and conduct bus ness (usudlyan owner oper ates the
machinery; individual rentd is set forth in Article 13-2-3 of the enforcement decree of the
Act on Construction Machinery Control), and a registered owner is deemed an
(independent) owner of business. Inthe case of acollective rental business, each member
(owner) may register as arepresentative, and is therefore not deemed an employee under
asubordinate relation.®

Asfor taxis and freight trudks that are not deemed construction machinery under the
“Act on Construction Machinery Control,” and are ill under a fee collection system, the
employee status of a “owner of car and driver” is a matter that should be considered

% Kang, Sung Tae (1999) “The Regulation under Labor Laws of Home-work and Telework,” Study on
Labor Laws, Seaul National University Research Committee on Labor Laws, p. 50 and theeafter.

“ Supreme Court Decision 1992.4.28, 90-do-2415.

4" Supreme Court Decision 1972.3.28, 72-do-334; Supreme Court Decison 1995.6.30, 94-do-2122.

“ Full Revision 1993.6.11, Law no. 4561.

“ To conduct rental business of construction machnery, a business li cense is necessary. However, under
the previous “Act on Construction Machinery Management,” one needed to possess 6-50 construction
machines, therefare making it virtually impossible for ownersto gart businesses. Therefare, a company
would receive a business license unde the preenseof possessing thecondruction machinery of the
owners, and the owner would conduct husiness by payingthe company a ollection fee This was the
same for taxis and freight trucks.

% Administrative Interpretation: 1994.7.25, Labor Standard 68207-1182.
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depending on his actual labor relation.
VI. Telework

Thereisno broadly acoepted definition of telework and theterminology itself hasnot
been set, since telework has only recently beenintroduced inKorea. However, there are
no debates on the fact that the workplaceis separate from the project commander, and that
processing equipmert such ascomputersare used as a means of |abor.

Telework can be dividedinto 3 categories depending on the allity of the teleworker,
and the relation with the project commander. The first is “professional type” in which
thereisahigher demand than supply for the skill of aworker, andaworker has flexibility
and superiority in determining his legal status. That is, aworker has gregter influencein
determining the workplace, work conditions and wages This type may choose between
an employee status and independent contractor status according to hiswill. The second
Is “intermediate type.” The purposeof employing this type of teleworker is to make use
of highly qualified femd esor economi zethe cost/personnel expensesfor professional tasks
(secretary, trade, development of sudy materid, etc.). This type of worker is mosly
congstituted of highly qudified females who are temporarily or physically unable to
commute, and their wages are usudly based on performance and the work has an
independent nature. The third is “ unsophisticated type” The purposes of this type of
telework are to save office costs/parsonnd expenses, to flexibly respond to manufacture
and labor problems, and to substitute workers in fungible tasks such as making simple
programs, data inputting or computer processing.

The three categories are significant in determining the legal status of the workers.
Thus, inthefirst and second categories, because the parties enter into contracts on equal
terms due to the workers' skills a contract may be deemed the true will of the worker.
However,inthethirdcategory, it isdifficult to deemacontract areflection of theworker's
desires, due to inequality, and the legd status of the worker should be determined
according to the existence of subordination.®® The form of telework employed by
corporations in Korea fromthe viewpoint of contract termsis shown in Table 14.

[Table 14] will be inserted

However, the rea problem is“subcontracted telework,” since Korea does not have
any separ atelawsfor telework. Whether any provigons of |abor lawsare gopli cable to the
“employeetypetelewvorker’ tha Table 14 is premised on, isa question that remains to be
resolved, but their treatment does not differ from regular employees from a legal
standpoint. In comparison, “subcontracted teleworkers’ fal under the labor lawsiif the
workersare eligib e as employees, but if not, they are not subject to any protection under
the labor laws, resulting inthe instability of their legal status.

5t Kang, Sung Tae (1999), “The Regulation under Labor Laws of Home-work and Telework,” Study on
Labor Laws, Seaul National University Research Committee on Labor Laws, p. 61.
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Chapter 6 Conclusion

The following is a summary of the current status of labor suppliers of typical
employment relationships, triangular employment relationships, and self-employment in
Stuations of economic and other dependencies, in addition to the related problems that
were mentioned above.

First, some employers use digguised employment relationships, although regular
employment contracts are availalde, to avoid the responghilities of labor laws. Theratio
of these employeessubstituting for regular employeesisgrowing, although they are subject
toinsecurity sinceemployersmay easily terminate employment contracts, and they receive
lower wages than regular employees.

Second, the wages of dispatched employees are lower than those of regular
employees, whichis one of the reasonsfor the proliferation of dispatched employeesin
Korea. Also, therearenoclear provisonsin the“Employee Dispatch Act” distinguishing
aregular digpatched employee, which is the most favoradle type of employee digpatch,
from other types of digatched enployees. Therefore, the“ Employee Dispatch Ad” or
its enforcement decree should be amended to prohibit the registration or recruitment type
of employee dispatchbusiness> If prohibiting theregistration typeis difficult, at least the
recr uitment type, whichisno different fromjob placement, should be prohibited. Also, the
3 bagc labor rights of the dispatched empl oyees must be guaranteed. To do so, manpower
recipient companies should be acknowledged as employers in industrial relations.

Third, labor suppliers under economic dependencies such as subcontracts, delegate
labor suppliers, and home workersare not restricted to aworkplace, and thus are barely
subject to the orders of the other party (employer) of a contract. However, the
continuance of a labor supply rdation has a direct impact on the lives of these labor
suppliers. Additionally, the wagesof “home workersin anarrow sense’ is only haf the
amount of the wages of regular employees in the recipient companies, and are thereby
atypical examplesof low wage labor. Also, there is a necessity for institutions to provide
wider opportunities of training for home work ers so they can earn higher wagesin the
future.

In conclusion, thereis anecessity labor protection legislation for atypical employees
and labor suppliers in economic dependencies. This could be accomplished by creating
separateprovisionsin the existing laws such as the L abor Standards Act, or enacting new
laws — such as an “Act on home work” —if necessary. The most important concern in
enacting these laws is indicating the principle of equal wages for equal work for each
employment contract. Besides the enactment of individual labor protection laws, thelegal
institutional guarantee of the 3 basic labor rightsis necessary so that atypical employees
may independently unite for the improvement of their working conditions.

%2 Kim, Hyung Bae (1998), Labor Standards Act, 6" edition, p. 815; Kang, Sung Tae(1998), “The
Legislation on Dispatched Employees,” Labor Laws no. 8, p. 169.
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[Table 1] Trend of Wage Workersin Koreaper Term of Contract (regular, daily)

(Unit: one thousand persons, %)

WageWorkers
Total Employees
Regular Employees Daily Workers
1980 13,683 5,164(37.7) 1,300( 9.5)
1981 14,023 5,374(38.3) 1,231( 8.8)
1982 14,379 5,583(38.8) 1,256( 8.7)
1983 14,505 6,009(41.4) 1,162( 8.0)
1984 14,429 6,336(43.9) 1,295( 9.0)
1985 14,970 6,714(44.8) 1,390( 9.3)
1986 15,505 6,979(45.0) 1,454( 9.4)
1987 16,354 7,662(46.9) 1,529( 9.3)
1988 16,869 8,114(48.1) 1,496( 8.9)
1989 17,560 8,662(49.3) 1,727(9.8)
1990 18,085 9,110(50.4) 1,840(10.2)
1991 18,612 9,519(51.1) 1,830( 9.8)
1992 18,961 9,796(51.7) 1,772(9.4)
1993 19,253 10,033(52.1) 1,718( 8.9)
1994 19,837 10,530(53.1) 1,767( 8.9)
1995 20,377 10,935(53.7) 1,801( 8.8)
1996 20,764 11,246(54.2) 1,797( 8.7)
1997 21,048 11,338(53.9) 1,890( 9.0)
1998 19,926 10,453(52.5) 1,738(8.7)
Reference: () isratio of employees to total number of employees (round off to the nearest o).

Source: The Nationa Statistics Offi ce, recorded tape of “Economi cally Active Popul a@ion Survey” various

years.
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[Table 2] Trend for Temporary Employees
(Unit: one thousand persons, %)

Temporary Employees WageWorkers
Total Rate of Rel gti ve Total Rate of Relative Size
Increase Size Increase
1990 3,191 29.0 10,950 60.5
1991 3,263 29 28.8 11,349 3.6 61.0
1992 3,189 -2.3 27.1 11,751 35 61.0
1993 3,133 -1.8 27.1 11,568 -1.6 61.0
1994 3,420 9.2 27.8 12,297 6.3 62.0
1995 3,546 3.7 27.8 12,736 3.6 62.5
1996 3,868 9.1 29.7 13,043 2.4 62.8

Reference: T he ratio of wage workersis araio to thetotal employees, and the rati o of temporary
employeesis arafio towageworkers Rateof increase is based on therate of inareasein
the previousyear.
Source: The National Statistics Office, recorded tape o “Economically Active Population Survey,” various
years.

[Table 3] Trend of Mal es and Females for Temporary Employees
(Unit: one thousand persons, %

The Ratio
of Tota The Ratio
Total Number T .
Number Rateof | Temporar of Rateof | of Distribution Ratio
Increase | y Increase | Temparary | of Females
of Males Employee Females Employees
S
1990 1,512 15.0 1,659 225 52.3
1991 1,522 0.7 14.6 1,741 4.9 23.1 534
1992 1,449 -4.8 13.6 1,740 -0.1 23.0 54.6
1993 1,402 -3.2 13.0 1,731 -05 224 55.3
1994 1,501 7.1 14.0 1,919 10.9 24.0 56.1
1995 1,563 4.1 13.1 1,983 33 24.1 55.9
1996 1,694 8.3 13.7 2,174 9.6 25.8 56.2
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Reference: Rate of increase is based on therate of increase in the previous year . “Distri bution ratio of
females” istheratio of females in the temporary empl oyees. T he rati o of temporary
employeesis theratioto thetotd employeesfor each gende.
Source: The National Statistics Office, recorded tape o “ Economically Active Population Survey,” various
years.

[Table 4] Trend of Employeesper Working Hour
(Unit: one thousand persons, %)

Ratio of employees
Under 18 hours(A) 18-35 Under 35 haurs working underp 3%/ haurs
hours(B) (A+B)
to total empl oyees
1985 112 (23.1) 995 (-13.7) 1,107 7.4
1986 145 (29.5) 1,530 (53.8) 1,675 (51.3) 10.8
1987 197 (35.9) 1,224 (-20.0) 1,421 (-15.2) 8.7
1988 169 (-14.2) 1,073 (-12.3) 1,242 (-12.6) 7.4
1989 214 (26.6) 1,154 (7.5) 1,368 ( 10.1) 7.8
1990 197 (-7.9) 1,033 (-10.5) 1,230 (-10.1) 6.8
1991 225 (14.2) 1,067 (3.3) 1,292 (5.0) 6.9
1992 259 (15.1) 1,081 (1.3) 1,340 (3.7) 7.1
1993 240 (-7.3) 1,035 (-4.3) 1,275 (-4.9) 6.6
1994 269 (12.1) 1,033 (-0.2) 1,302 (2.1) 6.6
1995 290 (7.8) 1,033 (0.0) 1,323 (1.6) 6.5
1996 293 (1.0) 1,005 (-2.7) 1,298 (-1.9) 6.3

Reference: therate inside (') isthe rate of increase in the previous year.

Source: The Natiuonal Satistics Office, “Annual Report on Economically Adive Population Survey’,

various years.

[Table 5] Temporary Employment Situation within the Banking Circles

(Unit: persons, %)

Name of Bank Number of Relati veratio of
Temporary Employees Temporary Employees
Chohung Bank 540 5.99
Commaercial Bank 572 6.88
Korea Firg Bank 297 3.64
Hanil Bank 490 5.65
Seaul Bank 478 6.31
Foragn Exchange Bank 519 6.26
Shinhan Bank 550 11.46
Hana Bank 121 7.12
Boran Bank 119 7.57
Hanmi Bank 147 6.66
Donghwa Bank 213 9.83
Pyonghwa Bank 98 5.34
Source:  Chosen Daily News (August 13, 1997), “Banking: Cir culation Business' approach to temparary

employment.”
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[Table 6] Situation of Worker Dispatching Business (including security and janitorial)

(Unit: number of compani es, persons)

The number of The number of manpower recipient | The number of dispatched
worker dispatching companies (not less than 30 workers

companies employees)

3,573 3,954 225,000

Reference: Center for Labor Research; Korean Economic Newspaper, (August, 1998), “The situation of

the workers dispach policy and itsuse.”

[Table 7] Average Weekly Working Days, Warking Hours Monthly Pay and Regular Employment

Provisonal Receipt of Money.

(Unit: day, haur, ten thousand won, %)

Category Average
Aver age Weekly Working Days 5.86
Aveage Weekly Working Hours 58.21
Total Maonthly Pay 75.82
Actual Receipt Amount 70.99
Theratio of dispatched employees’ wages to that 60.32(%)
of regular employees

Source: Cho, Soon Kyung(1997), “The Readlity and Mith of Dispatiched Employees’, Industria Labor
Research, Book 3. Vd. 1, Study for Korean Industrial Labor, p. 114 .

[Table 8] Number of Dispatched Employment according to Working Period.
(Unit: persons, %)

Category Number of Workers Percentage
L ess than 6 months 113 21.0
Between 6 monthsand a year 93 17.3
1-2 Years 95 17.7
2-3 Years 63 11.7
Morethan 3 years 173 32.2
Total 537 100.0

Reference: Ther e was one no response.
Source: Cho, Son Kyung(1997), “The Redity and Mith of Dispatched Employees’, Industria Labor
Research, Book 3. Vd. 1, Study for Korean Industrial Labor, p. 116 .

[Table 9] Questi on of Joining Labor Union

(Unit: persons, %)
Number of | Ratio Number of Ratio
responses Responses
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Question Joining 63 11.9 * Warker 24 36.9
of Dispatch
Joining Business Trade
Union
* Labor Union for 34 52.3
Red pient
Company
* Both 1 15
* Other Labor 6 9.2
Unions
Not- 409 77.0 Total 65 100.0
joining
No 59 111
response
Total 531 100.0

Source;: “Research on Current Status of Digpatched Employees’ conducted by the Korea Labor Institute

in 1992.

[Table 10] Transition on the Pursued Ranking in Employment

(Unit: one thousand persons)

Self Management Family Employment Regular Employees Daily
Occupation Workers
Nationwide Non- Nationwide Non- Nationwide Non- Nationwide Non-
Agriailtural Agriailtural Agrialtural Agriailtural
Occupant Occupant Occupant Occupant
1980 4651 2273 2569 642 5164 4728 1300 932
81 4735 2330 2685 658 5374 4946 1231 937
82 4910 2640 2631 826 5583 5160 1256 953
83 4897 2676 2438 806 6009 5594 1162 934
84 4578 2606 2220 744 6336 6031 1295 1072
1985 4679 2799 2187 789 6714 6397 1390 1180
86 4868 2996 2204 836 6979 6665 1454 1269
87 4994 3135 2170 868 7662 7316 1529 1313
88 5093 3238 2167 891 8114 7771 1496 1316
89 5051 3188 2119 881 8662 8301 1727 1550
1990 5068 3273 2067 938 9110 8763 1840 1655
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91 5230 3490 2033 982 9519 9148 1830 1661
92 5411 3705 1983 974 9796 9413 1772 1601
93 5432 3862 2070 1086 10033 9688 1718 1601
94 5521 4008 2020 1085 10530 10178 1767 1655
1995 5692 4253 1950 1088 10935 10573 1801 1672
96 5798 4421 1923 1117 11246 10886 1797 1679
97 5951 4617 1869 1109 11338 10982 1890 1776
98 5740 4420 1995 1131 10453 10170 1738 1622

Reference : Regular employeesindicates “an employee who receives wage or sdary and whose employ-
ment term is na less than a manth.”
Source: KLI Statistics on Labor(1999), Korea Labor Institute, p. 21.

[Table 11] Main Manufaduring Produds of Home-Warkers
(Unit: number of companies, %)

Inchon/ Kyungki Seoul Total
Food and Beverage Products 0(0.0) 2 (3.4) 2 (1.6)
Textile Produds 0(0.0) 1(1.7) 1(0.8)
Clothing, Fur 17 (27.0) 33 (55.9) 50 (41.0)
Leather, Bags, Shoes 4 (6.3) 4 (6.8) 8 (6.6)
Pulp, Paper Produds 0(0.0) 3(5.1) 3(2.5)
Other Machinery Products 22 (34.9) 6 (10.2) 28 (22.9)
(home equipment)
Media, Telecanmunications 9(14.3) 1(1.7) 10(8.2)
Equipment
Manufacturing products 11 (17.5) 9(15.2) 20 (16.4)
such as furniture
Total 63 (100.0) 59 (100.0) 122 (100.0)

Reference: The datais from the research conducted in December, 1994.

Source: Kim, So Young and Moon, Moo Ki (1997. 8), Research on the actualities of homework and its

institutional protedion , Korea Labar Institute, p. 44.

[Table 12] Reasonsfor Starting Hame-Work

(Unit: persons, %)

Inchon/ Kyongki Seoul Tota
* Had no other job 67(9.2) 65( 8.4) 132(/8.8)
* Posdble todo houswork at 202(27.2) 213(27.7) 415(27.7)
the same time
* Health problem 4(0.6) 14( 1.8) 18(1.2)
* To contributeto househad 225(30.9) 247(32.0) 472(31.4)
income
* Resident isdose tothe 38(5.2) 54( 7.0) 92(6.1)
facory
* To use Pare time efficiently 190(26.1) 176(22.8) 366(24.4)
* Fits with one's aptitude 2(0.3) 4(0.5) 6( 0.4)
Total 728 (100.0) 773(100.0) 1,501(100.0)

Reference: 1) Multiple responses

2) The datais from the research conduded in December, 1994.

Source: Kim, So Young and Moon, Moo Ki (1997. 8), Research on the actualiti es of homework and its

institutional protection , Korea Labor Institute, p. 123.

[Table 13] The Reason for Entrusting Home Work ers with Producti on
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(Unit: reply from businesses, %)

Inchon/ Kyungki Seoul Total
* Reducelabor costs 49 (34.3) 37 (31.6) 86 (33.1)
* Purchase dfficultiesfor regular 49 (34.3) 39(33.3) 88 (33.9)
employees
* Trouble securing factories 16 (11.2) 10 (8.5) 26 (10.0)
* Ungable receiving of orde's 28 (19.5) 29 (24.8) 57 (21.9)
* Insufficient dedi cation from 1(0.7) 2(17) 3(12)
typical employees
Total 143 (100.0) 117 (100.0) 260 (100.0)

Reference: 1) Multiple replies

2) The datais fram the research conduded in December, 1994.
Source: Kim, So Yaung and Moon, Moo Ki (1997. 8), Research on the actualities of homework and its
institutional protection , Korea Labor Institute, p. 61.

[Table 14] Hiring Conditionsfor Different Departments in Tdework

(Unit: %)
Informatio | Managing | Computing | Editin | Design | Inputof | Trandation | Total
n g data
Handling
Regular 100 100 7.9 25.0 5.6 8.5
Work
Regular 5.6 0.9
timeline
Temporar 5.6 0.9
y work
Temporar 28.6 75.0 100 100 16.7 40.6
y timeline
Temporar 63.5 66.7 49.1
y request
Total 0.9 0.9 59.4 3.8 0.9 17.0 17.0 100

Source: Kang, Hong Ry and Jeon, Soo Ah (1997.9), Measures far Encouragement of Telework,
communications Research Institute/K orea Labor Institute, p. 120.
%2 Choi, Kyung Soo (1997.7), The present situation of part time employees and pol icy — the promotion
and pratection of part time employment, Korea Labor Institute, p. 30.

%2 Choi, Kyung Soo (1997.7), The present situation of part time employees and pol icy —the promotion
and pratection of part time employment, Korea Labor Institute, p. 28.

%2 Choi, Kyung Soo (1997.7), The present situation of part time employees and pol icy —the promotion
and pratection of part time employment, Korea Labor Institute, p. 29.
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%2 Cho, Soon Kyung (1997), “T he Redl ity and Myth of Dispat ched Employees,” Industrial Labor
Research, Book 3 Vol. 1, Study far Korean Industrial Labor, p. 114.

%2 Cho, Soon Kyung (1997), “T he Redl ity and Myth of Dispat ched Employees,” Industrial Labor
Research, Book 3 Vol. 1, Study for Korean Industrial Labor, p. 116.

%2 KLI statistics on labor (1999), Korea Labor Institute, p. 21.
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