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KEYS TO EFFECTIVE BENEFITS PLANNING, ASSISTANCE AND OUTREACH

IMPROVED WORK INCENTIVES IN SOCIAL

SECURITY DISABILITY INSURANCE PROGRAM
Changes Will Make Work More Attractive to SSDI Recipients

Social Security Disability In-
surance (SSDI) beneficiaries
have long faced major barriers
when they considered working.
As recently as June 1999, earn-
ings of $500 per month were
enough to terminate benefits af-
ter abrief trial work period. If
work continued at this modest
level for another three years but
then stopped, it would take a
new application and new ap-
proval to re-establish eligibility.
The SSDI beneficiaries also
feared that any work activity
would trigger continuing disabil-
ity reviews and that their work
would be held against them dur-
ing that review.

Thetrial work period go-
peared to be a great work incen-
tive, allowing the individual to
collect both a paycheck and
SSDI check for nine months.
There was a mgjor drawback,
however. The recipient could
use up the entire trial work pe-
riod by earning as little as $200
per month. Thus, a 10- hour per
week job at minimum wage was

enough to use up trial work
months. Even work at a shel-
tered workshop, which could not
be considered competitive em+
ployment, was often enough to
put wages above this $200
threshold.

Our feature article will dis-
cuss SSDI changes that address
these issues. These changes
have come through the Ticket to
Work and Work Incentives I m
provement Act of 1999 and
through new regulations pub-
lished during 2000. These
changes include:

Anincrease in July 1999
from $500 to $700, then an
increase in January 2001
to $740 (with annual in-
dexing), as the monthly
earnings that are consid-
ered to be substantial gain-
ful activity

An increase in January
2001 from $200 to $530
per month in the earnings
required for atrial work
month, with annual index-

ing

FOR TECHNICAL ASSISTANCE IN NEW YORK STATE CALL

1-888-224-3272

This publication is sponsored in part by the NYS Developmental Disabilities
Planning Council and the Social Security Administration through the NYS
Department of Labor (NY Works Project), and is a collaborative publication
of Cornell University’s Program on Employment and Disability and
Neighborhood Legal Services, Inc. (NLS) of Buffalo, NY. The editors and
primary authors are James R. Sheldon, Jr. of NLS and Edwin J. Lopez-Soto of

the Greater Upstate Law Project, Rochester, NY.

NEIGHBORHOOD
LEGAL

SERVICES, INC.




An expedited reinstatement provision as of
January 2001, allowing SSDI recipients
who work and lose benefits following the
trial work period and exterded period of
eligibility, to later return to benefits status
without a new application if they stop
working or significantly reduce their earn-
ings
An elimination of the work-triggered con
tinuing disability review

THE SUBSTANTIAL GAINFUL

ACTIVITY RULE

The Social Security Administration (SSA)
periodically establishes a monthly gross earnings
figure that is considered to be substantial gainful
activity (SGA). When an applicant for SSDI or
Supplemental Security Income (SSI) disability
benefits has earnings above that amount his or
her application is ordinarily denied on afinding
that the individual is not disabled. (Thisarticle
will not discuss the use of income averaging, im-
pairment related work expenses, or subsidies to
reduce countable income below the SGA level.)

The SGA amount, for persons who are not
legally blind, was $500 per month between Janu-
ary 1990 and June 1999 with no inflationary ad-
justments. By regulation, SSA increased this
amount to $700 in July 1999 and to $740 effec-
tive January 2001. The 2001 SGA amount for
persons who are legally blind is $1,240 per
month.

SSA has, for many years, made annua ad-
justments to the SGA amount for persons who
are legaly blind. Now, the SGA amount for per-
sons who are not legally blind will be adjusted
each year based on the National Wage Index.
Beginning in 2002, the amount will increase if
the wage index for the previous year has in-
creased. If the index stays the same or goes

down, the SGA amount for the previous year
will continue unchanged.

The SGA rule will not apply to SSI recipients
after the initial application, but it will apply to
SSDI beneficiaries. For SSI recipients, the only
impact of wages above the SGA amount is that
they will be budgeted against the monthly SSI
maximum or base rate (see The Benefits Planner,
Spring 2001). For SSDI beneficiaries, the tria
work period, the extended period of eligibility,
and the new expedited reinstatement provisions
will limit but not eliminate the impact of the
SGA rule.

THE TRIAL WORK PERIOD

This nine- month period allows the SSDI
beneficiary to test his or her ability to work with-
out losing benefits. (The SSI program has no
trial work period (TWP), as SSI recipients do not
face an SGA rule.) During the nine TWP
months, the individua will be allowed to get
both a paycheck and an SSDI check no matter
what the amount of earnings. The nine months
need not be consecutive. Once an individual has
used up nine TWP months within any 60 month
period, the TWP is over.

Between January 1990 and December 2000,
a TWP “services month” was any month in
which gross earnings were $200 or more. This
has been increased to $530 effective January
2001. Starting with 2002, this amount will be
increased each year based on increases in the Na-
tional Wage Index. If theindex remains the
same or goes down, the amount considered to be
a TWP month will remain at the previous year's
level.

Application of the TWP

Consider Jerry Barnes. He was awarded
SSDI benefitsin 1990 based on a back injury.
His monthly SSDI check was $600 in 1990 and

ABBREVIATIONS USED IN THIS ARTICLE
EPE - Extended Period of Eligibility

EXR - Expedited Reinstatement
MIRS - Medical Improvement Review Standard

SSA - Social Security Administration

SSDI - Social Security Disability Insurance
SSI - Supplemental Security Income

TWP - Trial Work Period

SGA - Substantial Gainful Activity
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would be much higher in 2001 based on cost of
living adjustments. In 1993, Jerry goes to work
part-time doing lighter work. He earns $400 per
month between January and June 1993 when he
re-injures his back and stops working. He does
not work again until 1998. He startswork in
October 1998 and works the remainder of 1998
and all of 1999 earning $650 per month.

Jerry worked hisfirst TWP month in Janu-
ary 1993. Thisisthe first month he worked as
an SSDI beneficiary and earned more than the
TWP services month amount ($200 in 1993).
Between January and June 1993, he used up six
TWP months.

When Jerry went to work in October 1998,
he had no TWP months within the last 60
months (i.e., between November 1993 and Octo-
ber 1998). This means his TWP started over.
Since he then earns at least $200 in gross wages
for nine consecutive months, October 1998 to
June 1999, Jerry completes his TWP in June
1999.

NOTE: Under pre-2001 rules, this would be
Jerry’s only TWP. He would only get a second
TWP if he lost SSDI, reapplied, and was
awarded benefits on the new claim and had a
new five-month waiting period. Effective 2001,
the new expedited reinstatement provisions, dis-
cussed later in the article, allow Jerry to qualify
for anew TWP after he has received reinstated
benefits for 24 months.

THE EXTENDED PERIOD
OF ELIGIBILITY

The extended period of eligibility (EPE), like
the TWP, applies only to SSDI beneficiaries. It
does not apply to SSI recipients because SGA is
not a factor in SSI payments. The EPE is some-
times referred to as the re-entitlement period.

The 36- month EPE immediately follows the
ninth TWP month. The 36 months run consecu-
tively whether the individual is working or not.
During these 36 months, the SSDI beneficiary
can move in and out of benefits status depending
upon monthly earnings.

Here is how the EPE works. The first month
during the EPE that the individual has gross
earnings above the SGA limit will be considered
the “benefit cessation month.” In all cases, the

NY WORKS
CONTACT INFORMATION

This SSA-funded demonstration project is
available to certain adult SSI recipients,
with a primary diagnosis of serious mental
illness, who reside in New York City or Erie
County. Volunteer participants, who are
assigned to one of two intervention groups,
will receive a range of special services in-
cluding benefits advisement and the avail-
ability of four special SSI waivers (see The
Benefits Planner, Spring 2001). For fur-
ther information about the project, includ-
ing how to sign up, call 1-800-732-7697
(toll free).

individual will continue to receive SSDI for the
benefit cessation month and the following two
months. These three months are known as the
“grace period.”

Following the grace period, and for the re-
mainder of the EPE, the right to an SSDI check
will depend on monthly wages:

when countable wages are above the 2001
SGA level of $740 (as adjusted in years
2002 and later), the individual will not get
an SSDI check

when countable wages are below $740, the
individual will get an SSDI check

Impairment related work expenses and subsi-
dies can be subtracted from gross monthly wages
to determine countable wages (this will be dis-
cussed in a future newsletter).

Upon completion of the EPE, if apersonis
not performing SGA (i.e., not earning more than
$740in 2001), his or her SSDI benefits will con-
tinue. Historically, a person who performed
SGA after the EPE would lose his or her entitle-
ment to SSDI. If he or she later had countable
wages go below the SGA amount, it would take
anew application to re-establish eligibility. This
has changed under the new, expedited reinstate-
ment provisions summarized below.
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Application of the EPE

Back to Jerry’ s case: As noted above, Jerry
returns to work in October 1998 and earns $650
per month (all figures refer to gross wages) be-
tween October 1998 and December 1999. In
2000, he gets a raise and earns $720 per month
throughout all of 2000 and for the first four
months of 2001. In late April 2001, Jerryislaid
off and earns no money between May and Octo-
ber 2001. In November 2001, he goes back to
work and earns $1,000 per month between No-
vember 2001 and December 2002.

Jerry's EPE began in July 1999 (i.e, imme-
diately following his ninth TWP month). His
36-month EPE will run from July 1999 though
June 2002.

Jerry is clearly eligible for SSDI between
July 1999 and December 1999. His gross wages
of $650 per month were less than the SGA
amount in effect at that time and his eligibility
continued. (Remember: The monthly SGA level
increased from $500 to $700 effective July 1999
and remained at that level through the end of
2000.)

January 2000, when Jerry gets araise up to
$720 per month, will be considered his “benefit
cessation month.” Thisis the first month of
SGA during his EPE. (Again, the SGA amount
of $700, effective July 1999, continued through
out 2000.) Jerry is entitled to SSDI benefits for
January, February and March 2000 - - the benefit
cessation month and two more months. Thisis
his three-month grace period.

Starting in April 2000, Jerry will get checks
only when his countable wages are below the
SGA amount. Since his gross earnings were
$720 per month throughout the remainder of
2000 — more than the 2000 SGA amount of
$700 — he will not receive an SSDI check dur-
ing the April through December 2000 period.

Starting in January 2001, Jerry will start get-
ting SSDI checks again. Thisis because the
SGA amount was increased to $740 and Jerry’s
monthly earnings remained at $720. He will get
SSDI checks for January through April as his
earnings remained below $740. He will also get
checks for the months of May through October
2001 when he was out of work and earned noth-

ing.

Starting in November 2001, Jerry earned
$1,000, which is more than the $740 SGA
amount. This means he will not get checks for
November or December 2001. Since his wages
remained at $1,000 per month throughout 2002
(and we assume that the 2002 adjustmert to the
SGA level might be in the $20 range), Jerry will
continue to be ineligible for SSDI through the
end of his EPE (i.e.,, through June 2002).

What happens in July 2002 when Jerry’s
EPE isover? What if he stops working in 2003?
Jerry will not be digible for SSDI checks
through the remaining months of 2002 because
he is performing SGA after his EPE. Under pre-
2001 law, alater reduction in earnings below the
SGA level would not allow Jerry to go back on
benefits automatically. Rather, he would have to
file a new application and wait many months for
anew eligibility decision. This has changed un
der the new expedited reinstatement provisions.

EXPEDITED REINSTATEM ENT
OF SSDI BENEFITS

Under pre-2001 law, a person who per-
formed SGA after the EPE would lose SSDI
benefits. If the person later lost his or her job or
had wages reduced below the SGA level, he or
she would have to reapply to re-establish SSDI
eligibility. This prospect of a new application,
with the uncertainty of whether a new decision
maker would find the individua disabled
(especialy in light of recent work activity), made
many individuals pause at the notion of taking a
chance at work that might not be successful in
the long term. The new expedited reinstatement
(EXR) program should make more SSDI benefi-
ciaries willing to try working, despite a severe
disability, knowing they may re-establish €ligi-
bility if their work is not sustained because of
their impairment(s). NOTE: Under EXR criteria,
individuals must have become unable to continue
performing SGA because of their impairment(s)
and must be under a disability based on the ap-
plication of the medical improvement review
standard (MIRS).

The EXR Criteria

Effective January 2001, a person who per-
forms SGA after the EPE and had his or her
berefits terminated and later has wages reduced
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below SGA levels because of his or her impair-
ment(s) or health condition will be reinstated to
SSDI, without a new application, if the individ-
ual:

was eligible for SSDI;

lost SSDI due to performance of SGA (i.e.,
in 2001 by earning more than $740 per
month or $1,240 if legally blind);

requests reinstatement within 60 months of
the last month of entitlement (the earliest
that someone could have had benefits ter-
minated and be dligible for reinstatement is
February 1996), or, if the request isfiled
after 60 months, the individual establishes
good cause for missing the 60-month dead-
line;

has a disability that is the same as (or re-
lated to) the physical or mental disability
that was the basis for their original claim;
and

that disability renders the individual inca-
pable of SGA based on application of the
medical improvement standard.

If an individua believes he or she meets the
EXR criteria, the individual should contact SSA
and say that he or she wants to request reinstate-
ment. This includes individuals who in the last
five years (since February 1996) stopped receiv-
ing benefits due to SGA and who, since their last
month of SSDI entitlement, also stopped per-
forming SGA because of their impairment(s) or
health condition.. SSA hasissued “Field In
structions,” outlining the criteria and procedures
to be followed by local offices. The instructions
also include an EXR request form. (Copies of
the Field Instructions or the EXR request form,
in electronic format, are available by calling the
State Work Incentives Support Center, toll free,
at 1-888-224-3272.)

If the SSDI beneficiary satisfies the EXR cri-
teria, both his or her benefits and the benefits of
dependents can be reinstated. SSDI dependent’s
benefits, including benefits for dependent chil-
dren and spouses, can be reinstated if the de-
pendent satisfies all the eligibility criteriaas a
dependent (this includes having a new medical
determination if the dependent’s entitlement is
based on being disabled.) A previously-entitled

RELEVANT LAW, REGULATIONS
AND POLICY

Substantial gainful activity - 20 C.F.R. 88
404.1574, 416.974; Social Security Rul-
ings 83-33, 83-34; Program Operations
Manual System (POMS) DI 10501.000 et
seq.

Trial work period - 20 C.F.R. § 404.1592;
POMS DI 13010.035 et seq.

Extended period of eligibility - 20 C.F.R.
404.1592a; POMS DI 13010.210 et seq.

Expedited reinstatement of benefits - Sec-
tion 112 of the Ticket to Work and Work
Incentives Improvement Act of 1999, 42
U.S.C. 8 423(i); Social Security Administra-
tion, “Field Processing of Expedited Rein-
statement Cases”, EM-01028 (2/15/01).

NOTE: The final regulations, which raised
the amount considered to be substantial
gainful activity to $740 per month and
raised the amount considered to be a trial
work services month to $530, were pub-
lished in the Federal Register on December
29, 2000. 65 FR 82905.

dependent does not have to file a new application
to qualify for reinstated benefits. New deperd-
ents will have to file an application to qualify for
reinstated benefits.

Provisional Benefits Pending
Reinstatement Decision

While the EXR request is pending, the indi-
vidual is eligible for up to six consecutive
months of provisional benefits. Provisional
berefits are payable when EXR is requested.
The individual may aso be eligible for Medicare
coverage while receiving provisional benefits, if
not aready covered for such benefits. Provi-
sional benefits may be suspended under current
rules (e.g., prisoner suspension), and performing
SGA will terminate provisiona benefits. Early
reports are that SSA is processing these requests
quickly and individuals have received provi-
sional benefits within weeks of the EXR request.
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What happens if SSA later determines that
the individual was not entitled to reinstatement?
Must they repay the provisional benefits re-
ceived? SSA’sField Instructions state that any
resulting overpayment cannot be recovered
unless SSA determines that the individual knew
or should have known that he or she did not meet
the EXR criteria.

A New Trial Work Period and
Extended Period of Eligibility

For years, SSDI beneficiaries were told they
would get one TWP and one EPE. The TWP
and EPE could be exhausted for good at very
low levels of earnings. In fact, the EPE could be
exhausted whether the person was working or
not. This has changed under the new EXR pro-
gram.

After being paid 24 months (need not be cor+
secutive) of reinstated benefits (including any
months for which provisional and retroactive
payments were actually received), the benefici-
ary gets. anew TWP; a new EPE; and another
60-month period in which to request EXR if
benefits are terminated again due to SGA. As
demonstrated in the continuation of Jerry’s case,
the chance for a new TWP and EPE, fortunately,
allows the person to work through the peaks and
valleys of their continuing disability.

CONTACT INFORMATION FOR
BENEFITS PLANNING,
ASSISTANCE AND
OUTREACH SERVICES

In each region of the state, a project is
available to assist SSI and SSDI recipients
who need to understand how working will
affect their benefits (including Medicaid or

Medicare). The Benefits Planning, Assis-
tance and Outreach (BPA&O) project for
your region will also help recipients under-
stand how they can use any of the special
work incentives available to them. For
BPA&O contact information in your region
of the state, call the State Work Incentives
Support Center, toll free, at 1-888-224-
3272.

Application of the New TWP and EPE

Back to Jerry’scase: On New Year’s Day of
2003, Jerry aggravates his injured back taking
down holiday decorations. He must stop work-
ing and remains out of work for the entire year,
January to December 2003. In January 2004,
Jerry returns to work on a lighter schedule. He
has gross monthly earnings of $500 between
January and December 2004. In January 2005,
he increases his hours of work and has gross
monthly earnings of $1,000 between January
and December 2005.

Jerry’'seEXR eligibility: Since Jerry stopped
working for health reasons, he became eligible
for EXR in January 2003, because his wages
were now below the SGA amount, it was within
60 months of his last month of entitlement to
SSDI (i.e., within 60 months of October 2001),
and the other EXR criteria are met (i.e., has the
same or related impairment and is disabled based
on the application of the MIRS criteriad). We as-
sume that Jerry would have applied for EXR as
early as January 2001, or as soon as it became
apparent that he would not return to work right
away. We expect that Jerry would be eligible for
up to six months of provisiona benefits while
his EXR request was being processed. (NOTE:
One can argue that the 60- month time limit for
EXR applications begins after the last month of
the EPE rather than after the last month Jerry re-
ceived an SSDI check. Thisissue should be
clarified when SSA issues EXR instructions in
its Program Operations Manual System or
POMS.))

The facts indicate that Jerry had no earnings
during 2003 and his wages during 2004 were
$500 per month, well below the SGA level. In
addition, having been found to meet the EXR
medical criteria, Jerry is digible for EXR bene-
fitsfor al of 2003 and 2004, a 24- month period.

A new TWP and EPE: When Jerry returns
to work in January 2005, he will be entitled to a
new TWP. Thisis because Jerry received rein
stated benefits for at least 24 months. Since he
made at least $530 each month (as adjusted for
wage inflation), his new TWP would run from
January through September 2005. His new EPE
would start in October 2005 and run for 36
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months through September 2008. The same EPE
rules would apply as did in the earlier years.

Do The EXR Rules Apply To SSI ?

They sure do. However, most SSI recipients
who lose benefits due to higher wages will retain
an SSI connection through the 1619(b) Medicaid
provisions (see box below). When they once
again become digible for SSI through reduced
wages, they can go back to cash benefit status
without the need to use the EXR rules.

The most likely user of these provisions
would be the SSI recipient who loses cash bere-
fits because of wages or a combination of wages
and unearned income, then either loses or fails to
establish 1619(b) Medicaid eligibility. When
that individual remains ineligible for either cash
or 1619(b) Medicaid benefits for 12 consecutive
months, he or she will lose his or her connection

CONCLUSION

Changes to the criteria governing substantial
gainful activity, the trial work period, and the
extended period of eligibility, aong with the in-
troduction of the expedited reinstatement provi-
sions, will provide powerful new incentives for
SSDI beneficiaries to consider work. Coupled
with the elimination of the work-triggered con
tinuing disability review in January 2002, these
new and improved work incentives will reduce
much of the risk and uncertainty that tradition
ally made individuals shy away from attempts to
work.

SSDI and SSI beneficiaries can only take
advantage of these new incentives if they know
about them. It is, therefore, important that our
readers work with us to get the word out about
these very important changes.

to SSI. This means a new application would be
required, under pre-2001 rules, to re-establish
eligibility for cash benefits if wages were suffi-
ciently reduced and he or she met other SSI re-
quirements. Effective January 2001, that indi-
vidual can most likely use the EXR provisions to
re-establish eligibility for SSI. All EXR require-
ments, as discussed above, apply to the individ-
ual seeking reinstatement of SSI. In addition, the
individual must meet all SSI eligibility require-
ments related to income and resources.

FOR TECHNICAL ASSISTANCE IN NEW
YORK STATE CALL

1-888-224-3272

SSA RAISES MEDICAID 1619(B) THRESHOLD AMOUNTS

Section 1619(b) allows a working SSI disability recipient to remain eligible for Medicaid when
earnings become too high to allow SSI cash payments. For example, in 2001 an individual
who lives alone and receives SSI at the monthly rate of $618 would lose SSI if gross wages are
$1,321 or more per month. In New York, for calendar year 2001, if the gross annual wages of
a former SSI recipient are less than $32,261, the individual will continue to be eligible for
Medicaid. Some former SSI recipients can retain Medicaid at even higher levels of income
when their medically related expenses are high enough.

The 1619(b) provisions are important because many employers either do not provide health
insurance or the insurance they do provide does not cover expensive items like home health
care services. The 1619(b) provisions are also important because they allow an individual to
retain their SSI status or connection to SSI. This means, for example, that a 1619(b) recipient
who lives alone can return to cash benefits status when their gross wages fall below $1,321
per month.

If you have questions about section 1619(b), call the Work Incentives Support Center’s technical assis-
tance line, toll free, at 1-888-224-3272.
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The NY State Work Incentives Support
Center will provide statewide services,
including: training through traditional
means and through use of the latest

technology for iz
distance learning; a

toll-freetechnical i
assistance line,
1-888-224-3272;

and a quarterly newsletter, The Benefits
Planner. To subscribe to the Center’s
listserv, send your name and email
address to tpg3@cornell.edu. To
request a print copy of this newsletter,
contact the toll-free number above.

In Our Next Issue ...

Medicaid and Persons with Disabilities. Section
1619(b), Medicaid Spend Down, Special Eligi-
bility Provisions.

If you have special needs and would like
The Benefits Planner sent in a special format,

would like our Spanish version or would like the
newsletter delivered by email, please call our toll-
free technical assistance line, 1-888-224-3272.

Welcome to The Benefits Planner, a Quarterly Newsletter of
The NY State Work Incentives Support Center

This newdletter will provide valuable information on how work for persons with disabilities affects
government benefits, with an emphasis on the Supplemental Security Income (SSI) and Social Security
Disability Insurance (SSDI) work incentives. Each newdletter will contribute to an ongoing dialogue
on topics related to benefits and work. Back issues will appear on the Cornell University website,
www.ilr.cornell.edu/ped and on the Social Security section of the Neighborhood Legal Services web-

ste, www.nls.org.

Non-Profit
NEIGHBORHOOD LEGAL SERVICES, INC. Organizg’ﬁon
295 Main Street, Room 495 us. FI::Is-l,)tage
Buffalo, New York 14203 Buffalo, NY
Permit No. 743

RETURN SERVICE REQUESTED




