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I. ABSTRACT

The application of punitive damages in the United States is widely
misunderstood by European jurists. The case of the “pet in the microwave”
appears to be entirely fictional, yet it is often cited as an example of United
States jurisprudence. Likewise, the McDonald’s “coffee spill case” is often
cited, even though it was reduced significantly upon appeal and later settled in
a private out-of-court agreement between the parties. Neither case is satisfac-
tory as an example of United States punitive damages in application, and
neither has legal relevance or precedence in United States jurisprudence. This
article discusses several sources of misunderstanding with respect to these
“cases.” As an alternative, the author proposes that his European colleagues
review the legal standards set forth in the United States Supreme Court case
BMW v. Gore." This is areal case, with binding legal precedence. Gore sets
forth standards for the application of punitive damages and shows that punitive
damages are in fact rational and understandable within the context of estab-
lished legal standards and guidelines.

Most recently, the United States Supreme Court reviewed the application
of punitive damages in the April 7, 2003 decision State Farm Mutual Auto-
mobile Insurance Company v. Campbell. In Campbell, the Supreme Court
overturned a punitive damages verdict of $145 million because of an insurer’s
bad-faith failure to settle. The Supreme Court said that punitive damages were
applicable to the case, but, after applying the Gore test, it found that the ratio
of punitive damages to compensatory damages was excessive. Campbell pro-
vided further clarification on the application of punitive damages in the United
States.

II. INTRODUCTION

American lawyers who live in Europe often find themselves in the line of
fire of their continental® colleagues who expect them to explain and justify the

1. BMW of N. Am. v. Gore, 116 U.S. 559, 568 (1996).

2. Here, “continental” refers to the European continent, i.e., Europe without England. The effect
is to distinguish civil law from common law, since England is the only European country with a common law
system.
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sometimes bizarre twists of law and politics in the United States. Some favorite
topics that arise from these discussions include the use of juries in the judicial
process, death penalties, lawyers’ contingency fees, and punitive damages.
This article deals with one of those matters—punitive damages.

Admittedly, United States laws that allow for punitive damages are far
from perfect. Still, the system, if properly understood, is not without merit.
Unfortunately, the system is widely misunderstood. It is the author’s proposi-
tion that much of the misunderstanding in Europe can be traced to instances in
which the continental press takes highly publicized trial-level decisions, extra-
polates from them, and incorrectly interprets them as a full function of United
States law. This phenomenon is not unlike the many “urban legends” which
have recently given rise to many popular books and Web sites on urban
legends.?

HI. THE UNFORTUNATE TENDENCY TO BELIEVE URBAN LEGENDS

It is tempting to focus on fictional “urban legends”—and even legitimate
cases—in which the outcome seems bizarre and silly. Doing so is easy and
entertaining. But without a deeper analysis into outcomes and an understanding
as to the law and policy behind the underlying premises, such discussions have
little value. In the context of anecdotes and stories, one commentator has
suggested that the legal education system needs reform.* The author applauds
this proposition and believes this is particularly applicable in the context of
United States law as it is taught in Europe. '

One must look no further than the often discussed “case” in which a
woman was allegedly awarded damages for an unsuccessful attempt to dry her
pet in her new microwave (hereinafter referred to as the pet in microwave
“case”).’ If a plaintiff victory in the pet in the microwave “case” ever existed—
which is highly doubtful—it would almost certainly be reversed at the appellate

3. See, e.g., ROLF WILHELM BREDNICK, DIE SPINNE IN DER YUCCA-PALME, (C.H. Beck, 1999).
Additional references to books and websites are provided in footnotes below. Note that many of the
comments and references are to German speaking sources, since the author has previously worked and studied
in Germany and therefore has selected mostly German speaking sources for examples and citation.

4. Deborah L. Rhode, Legal Scholarship, 115 HARV. L. REv. 1327 (2002) (Professor Rhode also
notes at p. 1348 that the coffee spill case and the pet in the microwave case as not useful anecdotes although
they “sell better than statistics™).

5. See also http://www snopes.com/horrors/techno/micropet.htm (last visited Nov. 25, 2002),
which states that the pet in the microwave case is a hoax and notes other perverse variants of the hoax and
other “cooked to death” legends. There are countless other sites in the UNITED STATES similar to
www.snopes.com which directly state that the per in the microwave case is a fabrication. See
http://www.stellaawards.com/bogus.html (last visited Nov. 26, 2002). A German website for “urban legends™
also exists: http://www.kuwest.de/joke/ul.html (last visited Nov. 26, 2002), although as of this date, the
German website does not mention the pet case.
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level. In a more likely scenario, the plaintiff would be prosecuted for a crime.®
Unfortunate as it may be, the author and many of his European colleagues have
heard even well-respected European professors discuss the non-existent pet in
the microwave “case” as an example of how far United States courts are willing
to go. This “case” and others have taken on a life of their own, and as a result,
the image of punitive damages has, perhaps, been perhaps irreparably harmed.
The United States has a full legal system with courts of various instances;
including, obviously, courts of appeal. As will be illustrated, one must review
the full process of the court system (i.e., beyond the first instance) to under-
stand the functioning of punitive damages. Through a discussion of two cases,
first, the legendary McDonald’s coffee spill case (hereinafter called the “coffee
spill case™) and secondly, the more relevant United States Supreme Court
decision in Gore,’ the article hopes to achieve two objectives. The first is to
explain, from an American perspective; how the United States system of
punitive damages works and to.assist the author’s European colleagues in
understanding the policy behind it. This article is not intended to provide
unconditional support for the punitive damages system in the United States, but
rather to point out some of its strengths, outline the review procedure and
guidelines, and identify areas in which punitive damages may have been mis-
understood. The second objective of this article is to show that, for numerous
reasons, the coffee spill case is a poor example to be used for academic
purposes. While the coffee spill case is perhaps a good example for litigation
strategy, it should not be used as an example of United States tort law.}

IV. THE PET IN THE MICROWAVE

The author hopes to quickly and effectively discredit the pet in microwave
“case” s0 as to convince the reader that it not useful for serious discussion. It
is of course impossible to prove the non-existence of something. There is even
some evidence that the story has European, not American origins.’ In any
event, the lack of positive evidence of the case’s existence should be sufficient

6. The only similar case that the author could find was Szate v. Tweedie, 444 A.2d 855 (R.I. 1982),
a criminal case in which the defendant was criminally convicted under Rhode Island statute for “cruelly
killing” a cat that defendant placed in the microwave.

7. Supra note 1, at 568.

8. See Friedman Kiethe, American Law Introductory Courses 2001, 3 GERMAN L.J. 5 (May 1,
2002), www.germanlawjournal.com (noting that an extension from the University of Michigan teaches the
coffee spill case during a summer course in Germany) (last visited Oct. 13, 2003).

9. The earliest citation of the pet in the microwave legend that the author could find was in Paul
Smith’s, THE BOOK OF NASTY LEGENDS, (T.J. Press Ltd.) (1983). The book dispels the pet in the microwave
case as false (at p. 65). The author also noted that the “‘pet” has been described variously a cat and a dog, and
even as a baby. Paul Smith has also traced origins of the story back to pre-microwave technology where the
owner tried to dry her pet in a regular oven or wood stove.
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for the sophisticated reader. Notwithstanding, it may be understandably
difficult for many Europeans to “unlearn” the non-existent pet in the microwave
“case.” It seems to appear in many different forms, both at the University as
well as in the press.

The pet in the microwave “case” has found its way into a (otherwise
excellent) German Doctoral Dissertation as a footnote reference.'® This is not
the only example in academia: an Austrian university lecturer appears to use
the fictional “case” as a teaching example for his courses—or at least, he has
used it in a newspaper article that makes a failed attempt to explain the United
States punitive damages system.'' Note that here the lecturer’s victim is a dog.
In a similar article many years earlier in France, Le Monde discussed the
fictional victory of the fictional plaintiff in the pet in microwave case as areal,
non-fiction example of United States absurdity.'?> But for Le Monde, the victim
was a cat. Again, Le Monde provided no basis, citation, or reference of any
kind to the underlying court proceeding. Even so, for Le Monde, the “case”
served as a prime example as to why the United States system should be
reformed. To cite the pet in the microwave case as an example of the need for
United States punitive damage reform, as Der Standard and Le Monde have
done, is in the author’s view, just as absurd as it would be to cite an episode of
“The Simpson’s” as legally binding precedent.

10.  See, for example the case reported in the German press, whereby the user of a microwave oven
used the device to warm up his cold pet, and successfully obtained damages from the manufacturer, who
neglected to advise him that the microwave device was not appropriate for this use.

11.  Christian Hausmaninger, Schadenersatzprozesse in den USA: das grosse Geld fiir Pechvigel.
DER STANDARD, Sept. 9, 1997. With no citation of the underlying “case,” Dr. Hausmaninger highlights the
pet in the microwave (he seems to think it is a dog) as an example of the failures in the United States system.
To wit:
It is often the case where the intentions of compassionate jurors grant exorbitant
damages, particularly for dubious damages claims in the order of millions against
deep-pocket companies. The case of a dog owner, who dried his dog in the microwave
and then sued the manufacturer because there was not a warning regarding the drying
of pets, is just one of many examples.
12. LE MONDE, La ‘société contentieuse’—Aux Etats-Unis, hommes d’affaires et médecins
dénoncent la multiplication des procés en tout genre, Aug. 18, 1992. Quoting from article:
. .. [t)his litigoious explosion is directly responsible for the disappointments of the
American light aircraft industry, or manufacturers of ladders and scaffolding, and has
created a multiplication of lawsuits between people who have insurance and the
insurance companies that insure them. Totally frustrated with this, the latter point out
the case of a manufacturer who lost a lawsuit from a homemaker who inopportunely
attempted to dry her cat in a microwave . ..
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V. PUNITIVE DAMAGES: THE UNDERLYING POLICY

Punitive damages, also commonly called in English exemplary damages,"
are designed to punish, not to compensate. In general, punitive damages are
awarded for socially deplorable conduct, such as fraud or malicious, reckless,
or abusive action. Since the early 1900s, punitive damages have been available
only for tort but not for contract damages,"* with some exceptions.'> Punitive
damages are discretionary and are never given as a matter of right. Although
viewed as a United States law phenomenon, punitive damages can be traced
back to the Old Testament,'® and their attraction has given rise to attempts by
some European tort victims to seek recovery in an American forum. This was
the case for the German train accident in Eschede.!” This was also the case in
the wake of the Concorde aircraft'® accident in Paris, in which damages were
statutorily limited. One German commentator has described the limitations on
damages as “a deficit in German tort law.”"*

A. The Punishing and Deterrent Functions of Punitive Damages

The “punishing” function of punitive damages is a source of great criticism
by civil law proponents. In Germany, for example, public policy equates all
punishing functions—including fines—with criminal law, an area in which the
state enjoys a constitutional monopoly.?® The argument in support of this view
is that punitive damages should be rejected due to their criminal or quasi-
criminal nature.”! After all, the purpose of a civil action, particularly in tort
law, is to restore the plaintiff to the position in which he would have been if the

13.  BLACK’SLAWDICTIONARY 396 (7th ed.1999). Other variants of the term, exemplary damages,
include: punitive damages, presumptive damages, added damages, aggravated damages, speculative
damages, imaginary damages, smart money, and punies.

14.  See Trammel v. Vaughan, 59 S.W. 79 (Mo. 1900).

15.  See, e.g., Given v. Field, 484 S.E.2d 647 (W. Va. 1997).

16.  See Exodus 22:1 (“If a man shall steal an ox or sheep and kill it, he shall restore five oxen for
an ox, and four sheep for a sheep.”).

17.  Europder zieht es verstirkt an amerikanische Gerichte, FRANKFURTER ALLGEMEINE ZEITUNG,
Sept. 3, 2001, at Nr. 204, 14.

18.  Dr. Ronald Schmid, Wenn die bosen Buben locken ... Uberlegungen zum Concorde-Unfall,
DER ANWALT, Heft 7/2001 (Beilage zu NJW 2001).

19.  General comment: For readability, original quoted text will not be provided in the footnotes.
Should the reader wish to review quotations for accuracy, he/she is asked to review the text from the
underlying citation.

20. BGH, IX ZR 149/91, NJW 92, 3096 (1992): (Only the state, not a private person, can punish,
and in order to do so, the state must adhere to strict legal procedures designed to protect the defendant it is
prosecuting).

21.  See Christian E. Schlegel, Is a Federal Cap on Punitive Damages in our Best Interest?: A
Consideration of H.R. 956 in Light of Tennessee’s Experience, 69 TENN. L. REv. 677, 682-88 (2002).
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tort did not occur.?? Indeed, United States lawmakers? do not entirely disagree
with this view. United States courts also believe that punitive damages are
similar to criminal punishment. However, while many continental European
courts (such as those in Germany) generally reject punitive damages outright,
United States courts will allow them where appropriate substantive and
procedural safeguards are used to minimize risk of unjust punishment.

There is little dispute that punitive damages are designed to punish, not to
compensate. By punishing, punitive damages are said to have a deterring effect
within society itself.* According to that theory, the deterring effect depends,
in part, on a broadcasting effect, so that punitive damages serve as a lesson to
others in a similar situation. Few would argue with the proposition that
awarding punitive damages has a “broadcasting effect,” although whether
punitive damages actually deter and whether they are fair is a separate matter.

Convincing arguments have been advanced by American commentators
that punitive damages have spun out of control and that they should be
stopped.” This is particularly true as applied to juries, which are generally the
grantors of exaggerated awards. As stated by one commentator: “It is usually
much easier to arouse a jury’s emotion or anger than it is to persuade a judge
to abandon her comparatively detached and balanced view of a pending case.””®
Others have said that punitive damages create legal uncertainty and discourage
new product innovation and introduction into the market.”’ These arguments
all make sense. On the other hand, tort reform measures®® and state action are
under way to correct an upward trend in awards.”

22. KEETONET. AL., CASES AND MATERIALS ON TORTS, AND ACCIDENT LAW (West Publishing Co.
1983).

23.  For the purposes of this article, “lawmakers” is defined as both the legislature and the law-
creation function of the common law system.

24.  JaMES M. FISCHER, UNDERSTANDING REMEDIES 695 (Matthew Bender & Co., Inc. 1999).

25. For a good balancing of arguments, see Jennifer K. Robbennolt, Determining Punitive
Damages: Empirical Insights and Implications for Reform, 50 BUFF. L. REV. 103, 104-06 (2002).

26.  Graham C. Lilly, The Decline of the American Jury, U. COLO. L. REV. 53, 56 (2001).

27.  Richard Mahoney & Stephen E. Littlejohn, Innovation on Trial: Punitive Damages Versus New
Products, SCIENCE, Dec. 15, 1999, at 1395.

28.  See Schlegel, supra note 21, at 677.

29.  Foran analysis of data that shows the increase in award trends, see Marc Galanter, Real World
Torts: An Antidote to Anecdote, 55 MD. L. REV. 1093, 1113-115 (1996).
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B. A Delicate Balance: Weighing “Enormity” of the Offense against the
Wealth of the Defendant

In a punitive damages award, it is generally the plaintiff, not the state, who
is the beneficiary of the award.”® The calculation is based on the degree of
misconduct or “moral retribution” of the defendant.*’ As explained by Justice
Thomas in the United States Supreme Court decision Molzof v. United States,
a jury may award punitive damages against a defendant based on “the enormity
of his offense rather than the measure of compensation to the plaintiff.”* As
a check and balance to make sure that juries do not overly punish, the United
States Supreme Court requires that the “enormity” factor be carefully reviewed.
In application, some courts require a showing of wealth of the defendant in
order to determine whether the amount of damages exceeds the level necessary
to properly punish and deter.® Other courts may not have a firm requirement
to show the wealth of the defendant, but they may encourage it.>* As Judge
Posner explains, “to a very rich person, the pain of having to pay a heavy award
of damages may be a mere pinprick and so not deter him (or people like him)
from continuing to engage in the same type of wrongdoing.”*

Appellate courts in the United States are constantly reviewing the policies
of balancing punishment against the wealth of the punishee, and of balancing
punishment by the gravity of the tort. As will be demonstrated below in
discussion of the BMW v. Gore decision, the Supreme Court has determined
that under certain conditions, punitive damages can be excessive and violate the
Due Process guarantee of the Fourteenth Amendment in the United States
Constitution. Review by higher courts is available to all parties and is a key
element to the full functioning of the legal system.

VI. THE MCDONALD’S CASE IN THE EUROPEAN PRESS

For the press to announce definitively that jury awards at the trial level are
the end-all of a full legal process would be to call the winner of a football match
after the first few minutes of play and to ignore the rest of the match. True,
there are many exaggerations that arise from United States juries, but there are
also many built-in checks and balances. Unfortunately, the checks and balances

30.  The plaintiff does not necessarily always receive the punitive award. Damages may instead,
upon agreement of the parties, go to charitable organizations, or third parties. See Dardinger v. Anthem Blue
Cross & Blue Shield, 781 N.E.2d 121 (Ohio 2002) (Ohio Supreme Court requiring that one-third of a
$30,000,000.00 punitive damages award go to a charity).

31.  See Mgmt. Computer. Servs., Inc. v. Hawkins, 557 N.W.2d 67 (Wis. 1996).

32. 502 U.S. 301, 306 (1992), quoting Day v. Woodworth, 54 U.S. 363, 371 (1851).
33.  See Zazu Designs v. L’Oreal, S.A., 979 F.2d 499, 508 (7th Cir. 1992).

34.  See Adams v. Murakami, 813 P.2d 1348 (Cal. 1991).

35. Kemezy v. Peters, 79 F.3d 33, 35 (7th Cir. 1996).
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do not make headlines. This was the case in Die Zeit’s discussion of the coffee
spill case:*

In a sensational case in the early nineties an elderly woman success-
fully sued McDonald’s. She had ordered a coffee in the drive-
through and while driving out she put it in between her legs. When
she braked, the cup was crushed and the woman burned herself on
her thighs. The jurors awarded punitive damages of just under one
million dollars. They based this on a finding that McDonald’s should
have warned its customers of the danger. Since this time McDon-
ald’s prints the warning: “Warning, contents hot.” Incidentally, the’
elderly woman did not receive much from her victory-—her lawyers’
bills were so high that she only ended up with a bit more than one
thousand dollars.

Die Zeit misstated the facts of the case in almost every possible way. First,
the punitive damages that were initially awarded were $2.7 million,”” not $1
million, and the award was later reduced upon appeal by more than 75%, from
$2.7 million to $480,000.*® Also, the comment on what was left for plaintiff
Liebeck after attorney fees is curious; there is no public information available
on that topic since the case between Liebeck and McDonald’s was confiden-
tially settled after the 75% reduction in the award.® “The elderly woman”
(Mrs. Liebeck) was not driving, but was a passenger in the car.** Furthermore,
as will be noted below, the issue in question was not the warning on the cup,
but the fact that McDonald’s had received over 700 complaints in the past
resulting from similar accidents.

It is no wonder that the coffee spill case is misunderstood: other well-
known German newspapers have also been careless in their reporting on the
case. In 1996, the Frankfurter Aligemeine Zeitung,*' incorrectly reported total
damages of $2.3 million, without reference to the reduction by the appellate

36. Michael Schweilen, Anwalt Grenzenlos, DIEZEIT, week 35, 2001, available at
http://www.zeit.de/2001/35/Politik/200135_witti.html (last visited Oct. 11, 2003).

37.  See Liebeck v. McDonald’s Rests., P.T.S., Inc., 1994 WL 360309, at *1 (N.M. Dist. Aug. 18,
1994).

38. McDonald’s Coffee Award Reduced 75% by Judge, WALL STREET JOURNAL, Sept. 15, 1994,
at A4. (Note that the total award, as reduced, was $640,000.00, consisting of $480,000.00 in punitive
damages and $160,000.00 in actual damages).

39.  McDonald’s Settles Lawsuit Over Burn From Coffee, W ALL STREET JOURNAL, Dec. 2, 1994,
at B6.

40. For description of case facts, see Washington State Trial Lawyers Association,
www.consumerrights.net/mcdonalds.html (last visited Nov. 11, 2002).

41.  Carol Kaps, Die Schufte vor Gericht, FRANKFURTER ALL GEMEINE ZEITUNG, Sept. 6. 1996, at
15.



78 ILSA Journal of International & Comparative Law [Vol. 10:69

court and final outcome of the case. The appellate reduction and the subse-
quent settlement were of course well known for over two years prior to
publishing the article. The Frankfurter Aligemeine Zeitung also incorrectly
stated that punitive damages are allowed “in all 50 states.”*? They are not.*’
Even Handlesblatt has recently (May 2003) cited the Coffee Spill case as an
example of the functioning of the law in the United States within the context of
recent tobacco judgments.* It is hard to understand why a respectable paper
such as the Handlesblatt would cite this as a real case when in fact it was
reversed, privately settled, and has absolutely no legal or jurisprudential value
in the United States.

To be fair, the German press is not alone in careless reporting of punitive
damages. In 1997, long after the coffee spill case was reduced by the appellate
courts and then settled for an unknown sum, the Neue Ziircher Zeitung
incorrectly reported that Mrs. Liebeck “earned herself millions of dollars.”*
This was, as in the other examples, reported well after the case was reduced and
then settled for an undisclosed sum. However, for the Neue Ziircher Zeitung,
the case conveniently served as a key example in a series of reports brazenly
entitled “Lawsuits as a National Sport in the U.S.A.”*

On the one hand, the United States system is perhaps one that encourages
frivolous lawsuits. Indeed, at the writing of this article, a class-action lawsuit
was filed against McDonald’s claiming numerous damages, including punitive
damages. It alleges that McDonald’s burgers and fries make kids fat, provoke

42. Id

43.  Five states do not permit punitive damages to be awarded: New Hampshire, by statute, and
Louisiana, Massachusetts, Nebraska, Washington, by common law. See Scirica, Gottschalk & Weiner,
Debate: Punitive Damages, N.Y.L. SCH. L. REV. 577, 586 (1977); see also Michael Rustad, In Defense of
Punitive Damages in Products Liability: Testing Tort Anecdotes with Empirical Data, 78 IowA L. REV. 1,
9-10(1992).

44.  Gerhard Maurerer, “Ein Teil der Angst Lost sich in Rauch auf” HANDLESBLATT, May 28, 2003,
at 29, Nr. 102m. (“One only needs to remember the McDonald’s case where a purchaser of hot coffee burned
herself upon opening the cup and received punitive damages of $2.7 million.”).

45.  U.Schmid, Klagen als Volkssport in den USA, NEUE ZURCHER ZEITUNG, Apr. 11, 1997, at 7.
Although perhaps the NEUE ZURCHER ZEITUNG should be congratulated for publishing a letter to the editor
the following week by a reader who, in response to the article, brought the editor’s attention to the incorrect
statement and noted that the coffee spill case was reduced on appeal and ultimately settled, NEUE ZURCHER
ZEITUNG, Apr. 25, 1997, at 77. Over the years, the NEUE ZURCHER ZEITUNG has been inconsistent in its
reporting of the coffee spill case. Three years earlier, the NEUE ZURCHER ZEITUNG had properly noted the
damages in the case in an article calling for reform in the United States. In the earlier article, however, the
newspaper provided no discussion at all regarding the relevant facts of the case for punitive damages. The
only facts provided were that Mrs. Liebeck poured coffee on herself and received third degree burns. If those
were truly the only facts to the case, Mrs. Liebeck would probably have received nothing!; See Reinhard
Meier, Der Fall O.J. Simpson und andere Beispiele Zweivel an Amerikas Geschworengerichten Inflationen
massloser Schadenersatz-Verdikte, NEUE ZURCHER ZEITUNG, Oct. 15, 1994, at 9.

46.  U. Schmid, Klagen als Volkssport in den USA, NEUE ZURCHER ZEITUNG, Apr. 11, 1997, at 7.
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diabetes, and cause high blood pressure.”’ As a worldwide actor and a “deep
pocket” defendant, McDonald’s has been the target of other lawsuits, including
one that led to arecent settlement due to its use of meat products in its allegedly
“vegetarian” french fries.** The United States system—Ilike any legal
system—is indeed prone to aberrations. Notwithstanding, the fundamental
distinction between lawsuits that are allowed and those that are not allowed
cannot be overstated,”® particularly in understanding the full functioning of
United States law. Although lawsuits alone may have strategic value, it is only
the final outcome of a case at the appellate or Supreme Court level that
becomes integrated into the United States common law system through the
doctrine of stare decisis.

With respect to the coffee spill case, sensationalism has unfortunately
twisted it in such a way that the true outcome is either ignored or not known.
It is, in fact, very close to impossible to fully set the record straight on the
coffee spill case. The case is not reported or published, which means that under
United States law it cannot be considered as valid precedent for any legal
purpose. Westlaw™® has a simple one-page “unpublished”' version available
as part of its database service.”> LEXIS-NEXIS has no record of the case.
Regarding the appeal, there is nothing, either in published, unpublished, or any
other unofficial or official form. Consequently, in order to find out what truly
happened, one is required to review many different sources that discuss the
topic. Sources include consumer-biased Web sites, personal Web sites,
newspaper articles, and a few law review articles.®® This article uses all these
sources to ascertain the details on the case. The reader is advised that his or her
own research may yield different results, which again supports the proposition
that the coffee spill case is really not a “case” at all.

47.  Wolfgang Koydl, Fette Aussichten fiir Dicke, SUDDEUTSCHE ZEITUNG, Nov. 23, 2002, at 12.

48. FRANKFURTER ALLGEMEINE ZEITUNG, June 7, 2002, at 9, Nr. 129,

49. The “McDonald’s makes kids fat” lawsuit has recently been dismissed. See Pelman v.
McDonald’s Corp., 2003 WL 22052778, at *1 (S.D.N.Y. Sept. 3, 2003), available at
http://news.findlaw.com/cnn/docs/mcdonalds/plmnmcd12203o0pn.pdf. (last visited Oct. 11, 2003).
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A. McDonald’s: The Facts

Plaintiff Liebeck was sitting in the passenger seat of her grandson’s car
holding a coffee that she purchased from a drive-through window of a
McDonald’s (in Europe this is often referred to as a “McDrive”). When
Liebeck opened the lid of her coffee to add cream and sugar, she spilled the
coffee on herself. The coffee cups were made of Styrofoam and were not
particularly sturdy.

The sweatpants that Liebeck was wearing absorbed the coffee and held it
next to her skin. A vascular surgeon determined that Liebeck suffered third-
degree burns over 6% of her body, including her inner thighs, groin, buttocks,
and genital areas. She was hospitalized for eight days, during which time she
underwent skin grafting.* As a result of the burns and surgery, Liebeck had
permanent scarring on more than 16% of her body.>

Plaintiff Liebeck initially contacted McDonald’s for reimbursement of the
medical charges, which at that time totaled $11,000. McDonald’s countered
with an offer of $800.¢ After her medical treatment was completed, Liebeck
had $20,000 of medical bills and decided to hire a lawyer. As part of the trial
process, the case went to a mediator for attempted resolution. The mediator
recommended the parties settle for $225,000. McDonald’s refused and the case
continued to trial.”’

B. McDonald’s: The New Mexico Trial Court Ruling

Evidence submitted by Liebeck indicates that McDonald’s kept its coffee
at 165-170 degrees Fahrenheit, which is apparently hotter than at other fast-
food chains.®® Although the cups are marked with the warning “Caution,
contents are hot,” Liebeck advanced the proposition that McDonald’s customers
should be in a position to reasonably expect that “hot” means “hot” relative to
other fast-food vendors. Liebeck did not contest the axiom that coffee was hot,
nor that coffee can cause burns; Liebeck argued, however, that the full
circumstances must be taken into account. In this context Liebeck argued that

54.  See Consumer Attorneys of California, Know the Facts: The McDonald’s Coffee Case, at
http://www.caoc.com/facts.htm (last visited Nov. 15, 2002) (providing description of the case facts).

55.  See Stella Award Subscriptions, Opportunists and Self-Described Victims, Plaintiffs v. Any
Available Deep Pockets and the United States Justice System, Defendants, at http://www stellaawards
.com/stella.html (last visited Nov. 17, 2002) (stating that although there are discrepancies in the reporting of
how much of Mrs. Liebeck’s body was burned, sources seem to agree that burns covered between six percent
and sixteen percent of her body).

56.  See supra note 40.

57.  Gregory Nathan Hoole, In the Wake of Seemingly Exorbitant Punitive Damage Awards America
Demands Caps on Punitive Damages—Are We Barking Up the Wrong Tree?, 22 J. CONTEMP. L. 459, 471
(1996).

58. LIABILITY WEEK, Vol. 12, No. 38, Sept. 29, 1997.
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it is relevant to consider the following: (a) whether the coffee is hotter than
coffee served by similar restaurants, (b) whether the cups are fragile and
adequate for handling hot material, (c) if the cups and lids work well in a drive-
through setting, and (d) if the operator is aware that its product has caused
damage to other consumers.

The last criterion proved to be one of the most relevant facts in the award
of punitive damages. During the trial, the plaintiff demonstrated that McDon-
ald’s had already ignored more than 700 similar claims of coffee burns.*® The
company even ignored a written request from the Shriners Burn Institute in
Cincinnati to reduce the temperature of its coffee.®® Harry J. Gaynor, president
of the National Burn Victim Foundation, had said the temperatures for
McDonald’s coffee were “[m]uch too hot for human consumption and extreme-
ly dangerous.”®' Mr. Gaynor pointed out that coffee and other hot drinks are
not deemed “shippable” until they cool to 154 degrees.®? Indeed, Liebeck
advanced proof that the coffee was between 165 and 170 degrees when it
spilled, compared to home-brewed coffee, which is usually between 135 to 140
degrees.®

With respect to other claims, McDonald’s representatives initially misled
the court and jury about the existence of other claims and complaints. Liebeck
produced evidence of nearly 700 prior complaints against McDonald’s.
Furthermore, the plaintiffs showed that McDonald’s had paid out-of-court
settlements to other victims for similar burns and injuries. Liebeck’s evidence
demonstrated that McDonald’s total payouts for hospital fees and actual
damages in similar injuries totaled more than $500,000. Yet McDonald’s still
had not changed its coffee temperature or serving method. McDonald’s own
testimony in court by one of its executives, Mr. Appleton, demonstrated that
McDonald’s knew that consumers had suffered burns, but the company had no
interest in changing its policy.** In a particularly callous statement, a McDon-
ald’s representative testified to the court that the number of injuries were
“statistically insignificant” when compared to the billion cups of coffee
McDonald’s sells annually.®
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Based on evidence produced by Liebeck, it would be difficult to argue that
the decision of the New Mexico jury in favor of Liebeck was irrational. The
amount of the award, however, is another story.

C. Calculation of Damages

As has been discussed earlier, punitive damages are intended to create an
incentive for a company to change policy and behavior. To do this, punitive
damage calculations will often be based on the strength of the company as a
whole.® The jury found that McDonald’s had engaged in willful, reckless,
malicious, or wanton conduct, which is the standard used for the awarding of
punitive damages. Ms. Liebeck’s attorney provided evidence that McDonald’s
made $1.35 million per day from coffee sales alone. As a measure of punitive
damages, the attorney’s recommendation was that the jury award one or two
days of revenue coffee sales as punitive damages.®’ The trial court award was
the equivalent of two days of worldwide coffee sales, totaling $2.7 million.

With respect to actual damages for medical bills, attorneys’ fees, and
compensation for loss, Liebeck was awarded $200,000. However, the jury
determined that Liebeck was also at fault in the way she handled the coffee. On
this point, the jury determined that Liebeck was 20% at fault, which automati-
cally reduced the $200,000 award by 20% to $160,000.5

D. McDonald’s: The New Mexico Appeals Court Ruling & Settlement

The punitive damages award became the main issue upon appeal. As
previously noted, an appeals judge later reduced the $2.7 million jury award in
punitive damages to $480,000, which, when added to the $160,000 compensa-
tory damage claim, totaled $640,000. Liebeck then threatened to take the case
to another level of appeal; however, the parties quickly settled the case for an
undisclosed amount, requiring that the deal be kept sealed.* According to
some sources, the final total amount (compensatory and punitive) was less than
$600,000.” Based on the emerging case law, such as the Supreme Court Case
of BMW v. Gore, it is unlikely that the plaintiff would have been able to do any
better upon appeal.
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