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1. Introduction

For more than a decade, political scientists haenlnvolved in a lively debate on the
concept of governance in general and on new maddgsvernance in particular. This
debate was triggered by major political changeangigg the role of the state in shaping
and transforming society. At national level, it vihe decline of the intervention state and
the increasing responsibility of non-state actorpublic decision- and policy-making
which gave rise to the concept of governance aera oooperative mode of steering so-
ciety. In the international realm, the increasimgportance of cooperation between states
as well as between international and non-governahenganizations triggered the notion
of governance as a mode of jointly providing comrgonds in the absence of govern-
ment. Yet to date, no clear definition or commoxdenstanding of the term ‘governance’
has emerged. Instead the debate, whether reféaingtional states or the international
system, covers a broad range of highly diverginmceptualisations (see for example Pi-
erre 2000, Pierre and Peters 2005, Caporaso andniink 2006). The spectrum
reaches from a purely state-centred view on govesaequating the term more or less
with governing or political steering (Treib et 2007), to a much broader definition fo-
cusing on the actions of and interrelationshipsvbeh a plurality of public and private or
societal actors and the institutional pattern ulydeg various modes of governance
(Kooiman 1993).
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Against this background, it is the aim of this dieapo, first, clarify the concept of gov-
ernance, second, highlight basic modes of govemand their role in the EU and, third,
develop an explanatory framework for the emerg@ficepecific modes of governance in

the framework of the EU-system. Two questions ardral to this chapter:

* First, is the EU characterized by specific modegadernance and, if so, in which
respect do they differ from modes of governancetmad at national level?

* Second, to which extent are European modes of gamee shaped by the struc-
ture of the EU-system, its institutional settinglats procedures of decision-

making?

In order to deal with these issues and questibischapter is structured as follows.
First, a brief outline is given on the debate oem{hmodes of governance and its origins
as well as its significance in EU-research. Thi®i®wed, second, by a clarification of
the term governance and a distinction betweenldagic modes of governance, constitut-
ing ideal types. Then, third, the focus is on hairy and to what extent these types of
governance play a role in the EU-system and whiobifications they undergo as com-
pared to governance at national level. Furthermbvell be discussed in which sense
European modes of governance can be termed as.‘Rewrth, an explanatory frame-
work will be developed by focusing on how differembdes of governance evolve in the
process of European policy-making and how theysheped and modelled by the struc-
ture of the EU-system, its institutional settinglats procedures of decision-making. Fi-
nally, conclusions will be drawn with regard to tr@alysis of governance and policy-

making in the EU.

2. Modes of governance: the origins of the debate

The theoretical discussion on (new) modes of gaueza had its origin in two different
sets of debates. The first, which | term the ‘goasce without government’ debate, was
initiated by Rosenau and Czempiel (1992, see inqodar Rosenau 1992) with regard to

international relations or, more specifically, t@er in world politics. In his seminal arti-



cle, Rosenau argued that, although a global puegicne let alone a world government
does not exist, some kind of order is being esthbil. It results from cooperation among
states, creating international regimes, and thexaction between a plurality of actors,
both public and private or non-governmental, purguifferent objectives, but all con-

tributing to provide common goods and thus to dsflalorder in a globalizing world.

The second debate is rooted in research on chamg&gehood at national level (Benz
2004a). In this context, the emergence of newterrative modes of governance is seen
as a reaction to a declining capacity of the statirect economic growth and social
progress and to solve complex problems of modetigses. In this debate, it is assumed
that public regulation and intervention is increaty being shared with or partly dele-
gated to private or non-governmental actors. Tiisiin requires coordination between
different actors, thus shifting the mode of goveefrom hierarchy to cooperation,

from regulation to delegated self-regulation, frtop-down political steering to horizon-
tal coordination. Both debates have in commonttiey contest the exclusive role of the
state in providing common goods and shaping pulstier, whether within states or in

the international realm.

The arguments of both debates are particularledddr application to the EU. Like the
international system, the EU lacks an instituticresl government or a dominant actor
for decision-making, but it is nevertheless ablegtablish a dense web of rules and pro-
cedures guiding the behaviour of member states,anie the international system, it is
able to some extent to enforce compliance withrtifess. As compared to national states,
the EU is less characterized by a declining capaciintervention but rather by the lack
of such a capacity. In general, its competencasi¢éovene directly into economic and
societal developments are limited. Above all, redts the behaviour of member states’
governments in order to achieve objectives defatdfluropean level. Since the relation-
ships between European and national level aretnatitgred as hierarchical, the Union is
highly dependent on coordination of action and evapon with national and sometimes
also regional government level. The same appliés t@lationships with private or non-

governmental actors. In sum, because of the claarsiits of the EU-system, European



governance is oriented on coordination of and caaifmn with a wide variety of actors

in order to achieve common goals rather than omusleeof hierarchical means to direct
their behaviour. Compared to the intervention statech until recently was the domi-
nant mode of shaping national political systemsgdp 2003), the EU is characterized by
modes of governance based on softer or more indireans of achieving its policy ob-

jectives.

Thus, by its application to the EU, both above-riter@d debates merged into one, focus-
ing on the emergence of governance without govenhisued on alternative modes of
governance, characterized by coordination of amgheration between government levels
and between public and private or non-governmeattalrs. These forms of coordinative
and cooperative governance were mostly seen asdnawierged quite recently, in par-
ticular as a reaction to member states’ reluctanderther transfer powers and compe-
tences to the European level. Therefore, they witem discussed under the label new
modes of governance (Héritier 2002). Some schalssame that these new modes of
governance characterize only a transitional stagked integration process until member
states are ready to create a more powerful syst&uarapean level. Others however
claim that coordinative modes of governance araqudairly suited to and inherently
linked with the systemic structure of the EU-systdims latter view will further be

elaborated in this chapter.

3. M odes of gover nance; a typology

In following Rosenau (1992) and Mayntz (2002, 2Q2205; see also Benz 2004 b and
C), governance is to be defined in broad termsingdjigishing it clearly from governing,

or political steering. Whereas the latter termerréb strategic actions of the state or pub-
lic authorities in order to intervene into the egoric and societal sphere, governance re-
fers to the overarching modes of providing commoaods or establishing public order,
resulting from the interaction between various gates of actors and from forms of co-

ordination of their behaviour. Thus governancesantrast to government, refers to vari-



ous actors contributing to establish public ortheotigh taking decisions and/or actions
for the common good. Governance is based on amsysteule(s), shaping and coordinat-
ing the behaviour of actors (Rosenau 1992). Tha teas two dimensions: on the one
hand it refers to a process; on the other harefets to the underlying regulatory struc-
ture (Mayntz 2004, Borzel 2005). Governance aagss encompasses various modes
of coordinating the behaviour of different actdgmvernance in its structural dimension
refers to the actors involved in the process and th an institutional setting underlying

and shaping its various forms.

In looking first at the process dimension of gowaree, different categories or modes of
governance can be distinguished. In the literabaréhe issue, a wide variety of proposals
on how to categorize modes of governance coexibtsvariety refers to the number of
categories, ranging from 3 to 17; to the defininiteda, referring to either the process or
the structural dimension of governance or to batit, sometimes, to the actor constella-
tion and/or the procedures being used (i.e. thenQpethod of Coordination). Moreover,

the degree of abstraction also varies widely witimd between such typologies.

In partly relying on, but also diverging from thiterature, | present below four catego-
ries, constituting basic modes of governance derdifit modes of coordinating the be-

haviour of actors. These are the following:

* hierarchy,
* negotiation,
e competition,

e cooperation.

These four categories are exhaustive and, at the §ene, mutually exclusive. They re-
fer to different processes of shaping the relatigrsbetween public and private or non-

governmental actors, thus coordinating their behavin specific ways.

With regard to the structural dimension of gove®&iit is the institutions and actors in-

volved in the process which form its basic constitis. In the first place, the state or pub-



lic authorities play the most prominent role irusturing governance (Pierre and Peters
2005). However, private or non-state actors areeasingly being involved. They may
also exercise governance without direct interfeeasfche public sphere, thus establish-
ing order through self-regulation (Zirn 2005). Thetitutional setting structuring the re-
lationships between actors can widely vary accartiinthe level of governance (interna-
tional, national or regional/local) and to the telaships between the political, the eco-
nomic and the societal sphere. In looking at madegpvernance under an actor-
perspective, the interdependence between the temntes obvious: according to the ac-

tors being involved, modes of governance vary aoe versa.

In the following, | will briefly describe the founodes of governance in more concrete
terms, referring to both the process and the stractimension as well as to the actors

involved and the relationships between them.

* Thushierarchy as a mode of governance is usually associatedthatitate, in
particular the sovereign state, exercising power awdividual citizens or society
as a whole. Hierarchy in modern states is primaxgrcised by legislation and
rule-making or by taking binding decisions, accomed by powers and action to
enforce compliance.

* Negotiation by contrast supposes the interaction of variopsgyof actors. This
can range from exclusively public actors of diffgirgovernment levels and func-
tional sectors to a combination of public and prevar non-state actors as well as
to exclusively private or non-state actors. Neditrais the preferred mode of
governance for accommodating highly divergent egts among the actors in-
volved. Negotiations can result in binding decisian even in formal contracts,
but they are usually not accompanied by hard samgiti

* Whereas both hierarchy and negotiation refer togsses of decision-making
and/or rule-settingzompetition as a mode of governance refers to a mechanism
affecting the decisions of individual actors andsticoordinating their behaviour.
However, competition does not emerge by itselfias to be established and sus-
tained by defining the rules of the game and guagang their validity and effec-

tiveness. This means it is for a large part, altfobehind the scene, dependent on



government or public authority creating and maiiteg the regulatory frame-
work. At the same time, it relies on individual@st accepting the rules and com-
plying with the ensuing mechanisms. This impliest tompliance, in contrast to
hierarchy, is not being enforced but triggered lmyaror less strong incentives as
well as disincentives.

» Cooperation for its part encompasses a plurality of actorsamdde variety of
measures aimed at guiding their behavittudtoes not at all rely on coercion, but
is based on voluntary participation in a coopegafivocess. This implies that
compliance with jointly taken decisions, commonesgnents or only jointly held
beliefs is also voluntary. Thus compliance is neargnteed; a larger degree of
non-compliance is highly probable. However, sont®krs expect compliance to
be even higher, since actors have voluntarily afjtgen common objectives or
measures to be taken and, because of convictitilewnore inclined to imple-
ment them. Cooperation, therefore, is a mode oégwnce with highly contin-
gent outcomes; its effectiveness may vary accorttirige actors involved, the
degree of their commitment, external circumstarcesspecific favouring condi-

tions.

The four basic modes of governance, as definedeglmmnstitute ideal types. In practice,
they are often combined with each other or usdd/brid forms. However, the extent and
the combinations of their use have not been stabdeigh history. Thus, most scholars of
the governance-approach assume that in recent aimegor shift has occurred away
from hierarchy as traditional and most widely ussutle of governance towards new or
softer modes of governance. The latter are asstionedlude, to a much higher degree
than in the past, non-state actors into the prookgevernance and to make use of indi-

rect means for directing the behaviour of actors.

This shift is being explained, on the one hand3 esnsequence of processes of global-
ization, altering the balance between national guwents and international organiza-
tions and regimes at the expense of the formeauithe balance between public and

private or non-state actors. On the other hand;gases within states as a consequence of



the internationalization of the economy and anaasing differentiation of societies,
transforming the state-economy and the state-sotionship, are seen as its cause. In
both cases, the state is no longer seen as beirexthusive actor responsible for provid-
ing public goods (see Benz 2004a).

Although there is no clear consensus in the liteegtnew modes of governance are often
characterized as non-binding decisions, voluntgrge@ments, non-formalized procedures
of consensus-building and, more in general, asgohaes for coordinating the behaviour
of different actors, both public and private or rgnvernmental (Héritier 2002, Eberlein
and Kerwer 2004). In other words: new modes of gosece are conceived of as soft
modes of governance, since they do not rely prisnan formal powers and authority or
on established mechanisms and procedures to erdonggliance.

The notion of new modes of governance however doesnply that these modes were
invented right now or yesterday. It rather refershieir increasing use and significance,
as well as their growing independence from the dskaof hierarchy”. This increasing
significance in turn is linked to the decreasingamities of states in shaping exclusively
the economic and social development of their igs. Thus, what is new about new
modes of governance is the phenomenon that govegram successfully be exercised
without relying exclusively or predominantly on taethority of the state. Against this
background, it is obvious why new modes of govecedmve become such a salient is-
sue for the study of the European Union, a polisgatem lacking the powers and the
sovereignty of a national state, yet, directingcessfully the behaviour of member states

and non-state actors.

4. Governancein theEU

In looking at the dominant modes of governanceattarizing the EU, it is important to

note that the four basic categories presented albpéay a significant role. However,

there are substantial variations as compared tprénetice of governance within states.



First, every mode of governance differs in bottpitscess and its structural dimension
from the corresponding modes at national levelpsdcthe mix of modes of governance

in the Union differs from that of the member states

In the following, | will first give a brief sketcbf European modes of governance accord-
ing to the categories presented above and theondeelaborate its specific characteris-

tics as compared to governance in national poliigatems.

» Hierarchy as a European mode of governance is primarilycésest through the
legislative powers of the Union. Some authors estaim that regulation in the
form of legislation is the dominant mode of govercecharacterizing the EU-
system (Majone 1996, 2005). Hierarchy plays alsadein decisions at European
level, i.e. those of the Commission, the EuropeauarCof Justice or the European
Central Bank (ECB) (Scharpf 1999). Finally, hietarin the EU-system is often
exercised in the member states following jointketa decisions at European
level.

* Negotiation, serving primarily to accommodate diverging ingtseof institutional
actors, is the mode of governance pervading thdenlBld-system. Some authors
therefore speak of the EU as a negotiated orddraft1999). Extensive nego-
tiations not only precede every legislative act,they also structure the process
of policy-making and implementation. In many polf@ids, it is merely through
negotiations and the ensuing decisions that paoljgctives and procedures of
implementation are determined (see i.e. Tommel 188m 1997). Negotiations
structure the relationships between a wide vaonétublic actors both in the ver-
tical and horizontal direction as well as thosenaetin public and private or non-
governmental actors, thus creating a multi-level anulti-actor system of gov-
ernance (Marks 1993, Marks et al. 1996, Grande ,20@0ks and Hooghe 2001,
Bache and Flinders 2004).

» Competition as a mode of governance plays a prominent raleeifcU-system
since the core project of European integrationctieation of the single market,
focuses on establishing competitive relationshigtsvben economic actors and

member states. Competitive mechanisms are crurca@ider to induce mutual ad-
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aptation and policy convergence among member diidtes and Lenschow
2005). However, competitive mechanisms are not balgg used for creating
and extending a common market, but also, in tha for pseudo-market mecha-
nisms, for structuring the behaviour of actorsam+imarket driven sectors and
spheres. For example, through peer reviews, mestaess or other institutional
actors participating in such procedures are sulettte pressure of competition.
Pseudo-market mechanisms are also put in placedvydmng incentives and dis-
incentives, i.e. in the form of subsidies or finkes,directing the behaviour of ac-
tors.

» Cooperation as a mode of governance plays a major and inoglgsmportant
role in the EU-system. Since it is based on volusria it is primarily applied in
those cases where the EU misses formal competdhe#iews for a certain de-
gree of joint action and thus for circumventing tekictance of member states to
transfer powers to the EU (Schaefer 2005).To a gngwegree however, it also
complements other modes of governance in polidgdievere major competences
are clearly transferred to the European levelcoepetition policy. In both cases,
since actors are more or less free in making thaicy-choices within the
framework of cooperation, it serves to accommodatergent policy options and
strategies of national governments and other agtecdved. Furthermore, be-
cause it is independent of lengthy procedures moh&b decision-making, coopera-
tion also serves to quickly adapt policy-makingb@anging circumstances and
needs.

To what extent are European modes of governanteridd from those practiced at na-
tional level? In the context of the governance-deloa the EU, this question is not di-
rectly discussed; it rather figures under the laliélew modes of governance, which are
seen to play an increasingly important role inEhesystem (see for example the New
Governance project funded by the EU). In these tésbaew modes of governance are
conceived of as soft modes of governance, basédeonteraction between public and
private or non-governmental actors. More in genenal term is applied to non-

legislative forms of governance (Héritier 2002) eTBU, because of its limited formal
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competences and its lack of sovereignty, is thotmbt particularly prone to the emer-
gence of such modes of governance. This notioth@wne hand, is confirmed by actual
changes in European governance, in particulamtineduction of the Open Method of
Coordination (OMC) constituting, at least partlyparticularly soft mode of governance.
On the other hand, it is triggered by the very reatf the EU-system and the perception
of this system as representing the current shifiuiblic steering from state-centred activ-
ity to a more coordinative and cooperative approawiuding not only different levels

of public authority from local to European, butatsn-state actors on all these levels.

However, there is deep disagreement in the litezain the importance of new or soft
modes of governance in the EU. Whereas some autlans that such modes of govern-
ance play an increasingly significant role and efeeasee that they might, in the longer
run, replace hierarchy as a mode of governancer®#giress that the EU continues to
rely on traditional modes of hierarchical steeriBgme even claim that the EU, more
than national states, depends on such modes oingte€o date, although some quantita-
tive studies have been performed, it is imposdibigive an empirically based answer to
this dispute. This is not only the case becauselatk of precise data; but it also follows
from the conceptualization of the research questidrnch does not allow for clearly dis-
tinguishing between the EU and its member stateiedd, new or soft modes of govern-
ance are also increasingly practiced at nationvaljenoreover, they are not really new in
the sense that they were invented right now oreyday, but they always pervaded sys-
tems of governance. What has changed in recens igrt@e increasing use of such
modes of governance in institutionalized form ahltbe national and the European
level. Whether this increase is more significanthie EU or in national states is hard to
determine. What, however, can be determined isndare of European modes of gov-

ernance as compared to those at national level.

Therefore, in following, but also partly contragtithe above-mentioned views, | argue
here that all modes of governance of the EU, ghategotiation, competition, coordina-
tion and even hierarchy, are comparatively new amése sense that they are all based

on relatively softer means of steering as wellmsaoperation and coordination between
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various government levels and actors in order ashigointly defined policy objectives.
This reliance on softer and more cooperative mofigevernance is inherently linked to
the structure of the EU-system, which is, in thmstfplace, a multi-level structure but also
a multi-actor structure (Marks 1993, Marks et 896, Cram 1997, Grande 2000, Marks
and Hooghe 2001, Bache and Flinders 2004). (Se¢®s&).

The relatively softer nature of European governdremomes particularly obvious in the
case of hierarchy, which is usually seen as a lmarde of governance linked to national
sovereignty and the monopoly of power of the statéhe context of the EU-system, hi-
erarchy, that is legislation and its enforcemanplies a highly interactive process in-
cluding various public and private actors and,¢fae, lacking the authority of rule-
making and enforcement at national level. Moreokéksrules in the form of legislation

are less hierarchical or “softer” in their impdtan those of nation states. The reasons for

this difference are manifold.

First, legislation at European level is precaridies;ause decisions are dependent on
powerful actors with highly diverging interests gméferences, that is, they are depend-
ent on consensus in the Council which howeverfigdit to achieve (Scharpf 1999).
This forms a general constraint on making use giglation in the EU-system and it often
leads to vaguely or ambiguously formulated rulegjvie 2005). Second, in most cases,
European legislation in the form of directives lmbe transposed into national legisla-
tion, which implies that it gives member statesghtdegree of discretion in the process
of transposition (Falkner et al. 2005). As a consege, it does not have a uniform im-
pact on the whole EU. Third, as mentioned abovegian legislation is seldom accom-
panied by hard sanctions and clear proceduresfofeaament, thus lacking the authority
of national law (Hartlapp 2005). Fourth, Europeagidlation is often framework legisla-
tion, aimed at creating procedures for guidingldbkaviour of national and sometimes
regional government instead of directly intervenimgconomic or social life. It thus has
only an indirect impact which, again, may widelyywhetween member states (Jupille
2004).
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In looking not only at legislation, but also at Bpean decisions, a similar tendency to-
wards a softer impact can be discerned. For exartieEuropean Commission has the
powers to take binding decisions in competitiontarat But in practice, such decisions
are only taken after lengthy negotiations withaallors involved — member states’ gov-
ernments and private firms — accommodating theerding interests and representing
rather a compromise than a clear top-down decisiamtrue that the European Court of
Justice takes binding, authoritative decisions aditrcompromising with the parties in-
volved. However, appealing to the Court implies bersome and costly procedures, so
that only a limited number of cases are broughtteethe Court. Moreover, in most
cases, the Court can only express a verdict; iselkom sanctions at hand so that com-
pliance cannot be enforced. Binding decisions withoterference of member states or
other actors are also those taken by the ECB. Hewvévis mode of procedure, laid
down in the Treaties, is highly contested in pubkbates. To sum up, hierarchy as a
European mode of governance, whether in the forlagi$lation or decisions, is often
less hierarchical than it seems at first sighparticular, if compared to traditional hier-
archical modes of governance at national levelratichy as a mode of governance un-

dergoes transformation when applied in the cordé#te EU-system.

The same applies, although to different degreehiet@ther modes of governance.

Thusnegotiation, usually resulting in joint decision, also implikst these deci-
sions are less binding, in particular because mesth&es and their governments often
have to reconcile them with other objectives atomal level. In case of contradictions,
they are rather inclined to follow their nationaljectives than those agreed upon at
European level. Decisions as a result of negohatare not accompanied by sanctions or
other procedures of enforcement.

Competition, in contrast, is a mode of governance which maseleahard impact
on all actors subject to it. Once in place as alaerism regulating the market, it is rela-
tively independent of state or other public auttyantervention. It is the market itself
which sanctions or even rules out non-conforminggomances. However, in case of

pseudo-market mechanisms, there are seldom cleasioms for sanctions. It rather de-
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pends on the incentives and disincentives and ithdirect impact whether actors will
comply.

Cooperation, by nature, is based on voluntarism and, thergftr@npact depends
on the commitment of actors to European objectarelor the perceived gains of their
participation. But also in this case the impact@bperation might be slightly softer than

at national level since European voluntary agreesnare usually seen as less binding.

Having said that all European modes of governarcep@ competition in market situa-
tions lack hard mechanisms of ensuring compliam@®less binding on member states
or other actors involved, does not imply that caamaie is not achieved at all. On the
contrary, in the longer run, as actors get morsisiea to softer modes of governance and
as they sense the advantages linked to them, camspliwill more and more be ensured.
Therefore, softer modes of governance are not byitien less effective but are more
dependent on the acceptance of actors and theitigén to possible gains linked to

compliance with them.

In conclusion, it can be said that all modes ofegoance being used in the EU are, in the
widest sense of the term, to be considered as ardess new in that none of them forms
simply a replica of modes of governance practidathional level. Moreover, all Euro-
pean modes of governance, except competition Immaeket situations, are compara-
tively soft in their impact, although to a widelgrying degree, with hierarchy figuring at

one end of the spectrum and cooperation at the.othe

5. Governance and the nature of the EU-system

In arguing that more or less all modes of govereanthe EU-system are specific in that
they are comparatively soft in both their proceduaed their impact, the most salient is-
sue is whether and in which way these modes ofrganee are interrelated with the
structure of the EU-system. To tackle this questibe point of departure is a neo-

institutionalist perspective on the EU and, morecmely, an actor-centred approach to
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neo-institutionalism (Mayntz and Scharpf 1995). &inthis perspective, it is assumed
that the structure of the EU-system shapes thegamee of specific modes of govern-
ance and that the system offers incentives andreomts for their emergence. This how-
ever is not seen as a deterministic relationshigéen the EU-system and its modes of
governance. Instead, it is assumed that the EWsyptovides an opportunity structure
for actors to foster certain developments in pefitgking, while others are discouraged.
Thus modes of governance emerge from the acticshénéeractions of institutional ac-
tors in the process of policy-making. Against théskground, | will in the following,

first, briefly define the structure of the EU-systand then, second, highlight the incen-
tives and constraints that the system sets foetmergence of specific modes of govern-

ance.

The most prominent characteristic of the EU-sysiteits hybrid form, generally de-
scribed as a mixture of intergovernmentalism ananationalism. These terms how-
ever, often used as a dichotomy, are misleaditigahthey refer to different institutional
categories and to contradicting theoretical stramtisrefore, | prefer to characterize the
EU as a system reflecting two principles underlyitsgnstitutional structure, the Euro-
pean and the national principle (Tommel 2006; $s® Beck and Grande 2004, Majone
2005). This constellation finds its institutionalpeession in both a horizontal fragmenta-
tion of power at the European level and a verficgamentation of power between the
European and the national level. In the horizodit@ension at European level, the two
principles find primarily their expression in the@mission representing the Union and
the Council representing the member states. Batitutions, forming the principal cen-
tres of power in the EU-system, constitute a biedgls structure, this in contrast to na-
tional political systems which are more clearlytcalived. All other institutions and ac-
tors of the system, although taking varying possitn concrete decision-making, are
structurally related to one or the other side ekthcentres of power. Thus, the Commis-
sion is often supported by Parliament and the Cethile the Council has its own sup-
porting substructure, i.e. COREPER, various sp&bmhmittees, the Council secretariat
and the working groups. In the vertical dimensibie, European principle is represented

by the Commission, supported in this constellabigrthe Council and/or the Court, on
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the one hand, and by the individual member statedb® other. Since the Council takes
decisions on policy objectives and the overall psscof integration, it has vis-a-vis sin-
gle member states an important role in guidingrthehaviour. The Court, because of its
role in infringement procedures against membeestatpresents directly the European

principle.

The relationship between the institutions and aatepresenting these principles is not
definitively defined, for example by a clear diasiof powers, let alone by attributing
sovereignty to one side of them or by clearly defira structure of shared sovereignty. It
is true that member states are sovereign, butiodlyidually and only to the extent that
this sovereignty is not constrained by rule-malahguropean level. In the context of the
EU-system, in order to be able to exercise powember states have to pool their sover-
eignty. This pooling however is not once and foeatablished, or delegated to the
Commission, but it depends on decision-making amgensus-building in the Council

and, therefore, it is precarious.

The European level, and in particular the Commigsdias been attributed certain compe-
tences, but they do not allow for taking independ@etion. The Commission, through its
monopoly of proposing legislation, can set the a@gesnd shape to a far-reaching degree
the substance of legislation; but, in the ends d@lways dependent on the Council taking
the respective decisions. The Court, by usingudigcjal powers to a maximum, has es-
tablished its position as final arbiter in the Ey$tem through its own judgements. How-
ever, as the most recent judgements in competitiatters prove, it is also sensible to
indirect pressures from the member states. Thagligtribution of powers in the EU-
system is continuously being structured and recsired through ongoing processes of
decision-making, consensus-building, conflict andperation. The central institutional
actors, in particular the Commission and the Cdwascivell as the Commission and indi-
vidual governments of the member states, are aomisly involved in negotiations de-
termining their respective role and influence irmgvpolicy-field. It is through this con-
tinuous interaction that European modes of goveraa@avolve and are further modelled.
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Against the background of this necessarily rougiratterization of the EU-system, the

major incentives and constraints which the strigctifrthe system sets to the use of spe-

cific modes of governance can be determined. Majostraints lay in the following:

Since the EU is not sovereign, it is constrainechaking use of hierarchy as a
mode of governance. Although it has legislative pmythe use of these powers
depends largely on decision-making in the Coulmzlcision-making in the
Council is precarious because of diversity amongbrer states and because of a
general reluctance of all member states to tramsferers and competences to the
European level.

The EU is constrained in enforcing compliance tghrules. It does not have ma-
jor competences in rule-enforcement, let aloneptheers of command and con-
trol vis-a-vis the member states. Since membeestate sovereign, they have
many means and ways at their disposal to rest éwen obstruct various modes

of exercising power by the European level.

Major incentives lay in the following:

Since the EU-system is characterized by the fraggmien of powers between in-
stitutional actors with highly diverging interesitsoffers incentives for both ag-
gregating or transforming diverging interests arefgrences. This in turn fosters
the emergence of modes of governance based oniatégwd, consensus- build-
ing and cooperation among different actors.

Insofar as powers have been transferred to theparolevel, these powers
mostly refer to the building and ensuring of effeehess of market mechanisms.
Therefore, and in combination with the otherwiseited powers of the EU, the
system offers strong incentives for using marketimaisms and competition as
modes of governance, also beyond the realm ofeiflemarket.

Since the EU-system lacks far-reaching powers inynpmlicy-fields and, there-
fore, is highly dependent on external power resesyrit offers strong incentives
for including a wide variety of actors, both puldicd private or non-

governmental, into its procedures of decision-mgldand policy-implementation.
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This in turn stimulates the “invention” of procedarfor fostering consensus-
building among the actors involved, leading to eangence of visions, norms, at-

titudes and preferences.

In sum, on the one hand, the “weak” and contradycstructure of the EU-system and its
dependence on national governments is the maiarfaonstraining the use of hierarchi-
cal modes of governance and thus the exerciseveépand authority in traditional
forms. On the other hand, it is precisely this waa#l contradictory structure that fosters
the emergence of alternative modes of governaneedoan the use of market mecha-
nisms and competition, negotiation and coopera®means of directing the behaviour

of actors towards achieving commonly defined olyest

Incentives and constraints shaping the emergenEemjpean modes of governance are
embedded in the structure of the EU-system. Thigelver does not imply that they de-
termine the emergence of modes of governancetheiactors in the system, their
choices and their interactions in the frameworkioéntives and constraints, who ulti-
mately determine which modes of governance emeargdich form and to which extent.
This becomes most obvious when looking at the ewwiwf European integration. In the
beginning, this process was characterized by taléngurse to hierarchy as a mode of
governance, but it had often only a limited imp&dbreover, it turned out to be difficult
to extend to further policy-fields. It was onlyefthis stalemate had been realized that
actors turned to a more differentiated and soaigtd approach in governance, leading
to the emergence of ever softer modes of steendgaordinating the behaviour of ac-
tors. Moreover, together with these changes, a meliberate approach to include non-
state actors into European policy-making evolvadrdasing the significance of coopera-
tive and coordinative modes of governance. Theegfoe can conclude that European
modes of governance are on the one hand shapée Isyructure of the EU-system, in
that it prefigures the interactions of institutibaators. But, on the other, it is the choices
of and the struggles between these actors whigbesBaropean governance in its spe-

cific form.
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6. Conclusions

Against the background of the theoretical framewasloutlined above, some conclu-

sions can be formulated with regard to (new) madegvernance in the EU:

First, the so-called new modes of governance diceneerge in recent years; they
have been present in the EU-system since its ime@lthough in much less
pronounced, less differentiated and less instihatiaed forms. However, they re-
cently became more visible because of their ine@ase, their increasing degree
of softness, their dominance in new policy fieldsl decause of explicit reference
to them in decisions and official documents of Bié

European modes of governance do not emerge byrdesigre the result of the
process of policy-making, evolving through the ratgion between different in-
stitutions at European level and between the E@opad national (and some-
times regional) government level and the actorsessmting them. They are
shaped and modelled according to the incentivesansiraints which the institu-
tional structure of the EU sets to their emergeara evolution. European modes
of governance, therefore, are inherently linkethe®osystemic structure of the EU.
Single European policy-fields are not characterizagdpecific modes of govern-
ance. Although policy-fields may differ in the usemodes of governance and
their combinations, they are not differentiatedoading to categories of govern-
ance. Since modes of governance in the EU-systeuatft feom interaction, char-
acterized, across all policy-fields, by conflicdatboperation between institu-
tional actors, all policy-fields show a specifiadan over time — changing mix of

modes of governance.
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