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Abstract 

Since the adoption of the current Consumer Credit Directive 87/102/EC in 1986, the EU 
consumer credit market has changed significantly in terms of size and structure. Although 
amendments were introduced in 1990 and 1999, the Directive no longer addresses the market’s 
needs. Cross-border lending in the EU has been estimated to be only 2 to 5% of total EU 
lending, partly owing to variations in the applicable legislation across member states. The 
reason for the persistent legal differences is that the current regulatory model is based on a 
minimum harmonisation approach (together with the rules of Art. 5 of the Rome Convention) 
and national regulators have different perspectives concerning consumer protection.  

To move towards greater consistency, the Commission sought to change the regulatory 
approach from minimum to total harmonisation in its proposed new Consumer Credit Directive. 
Yet this regulatory method presents several difficulties. The EU legislative process is too long 
and rigid for a fast-changing market. Further, member states do not wish to lose regulatory 
powers on issues that may need rapid adaptations to meet social or economic needs.  

This paper argues that one way forward is to draw from the experience of the strategies used to 
achieve integration of EU financial markets and adapt it to the field of consumer credit. A 
variation of the Lamfalussy approach, in which comitology procedures are used in the 
legislative process, would radically improve the regulatory process for consumer credit. By 
involving the member states to a greater extent and allowing for quick adaptations, such an 
approach would ultimately lead to a greater level of market integration.  
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KAREL LANNOO AND ALMUDENA DE LA MATA MUÑOZ 

Introduction 
A new legal framework for consumer credit is needed in the EU. Since the adoption of the 
current Consumer Credit Directive 87/102/EC in 1986, the EU consumer credit market has 
changed significantly in terms of size and structure. Although amendments were introduced in 
1990 and 1999, the Directive no longer addresses the market’s needs.  

Further, integration of the EU consumer credit market across borders has not been achieved. 
Cross-border lending in the EU has been estimated to be only 2 to 5% of total EU lending. 
One of the reasons for this lack of integration is the difference in the national legislation that 
applies to consumer credit in the EU member states. In this respect, we argue that the 
achievement of a single consumer credit market in the EU requires the harmonisation of 
national laws on consumer credit. 

We also present the key changes that must be introduced into the EU regulatory process to 
accomplish the legal harmonisation needed for an integrated consumer credit market in the 
longer term. The use of comitology procedures for regulation in the field of consumer credit 
could introduce a high level of flexibility and the capacity to react quickly to market needs. 
As member states could contribute actively to the legislative process, an increasing level of 
legal harmonisation would thus be more easily achieved. 

1. The need to achieve an integrated EU consumer credit market 

1.1 Lack of market integration 
European consumer credit markets are far from being integrated (Mopa, 2003, p. 6). The 
picture of consumer credit in the EU today is that of a segmented market with almost 
insignificant cross-border activity. This fact is derived from different integration indicators: 
interest differentials, price differentials, the provision of cross-border credit and the expansion 
behaviour of banks (Jentzsch, 2003, p. 6). According to available data, cross-border consumer 
lending in the EU is still in its infancy, estimated to be between 2 and 5% of consumer loans 
in 2002.1 

The lack of cross-border lending is not owing to a lack of interest by the industry to expand 
into new national markets. In the last few years, banks have shown an increasing 

                                                 
1 See Vissol (2001), p. 3; see also BankEcon (2003), p. 20. 
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determination to operate in foreign markets.2 Yet the way to enter these markets has not been 
through cross-border lending but by establishing branches, creating networks or instigating 
joint-ventures, mergers or acquisitions of foreign banks (Table 1).3  

Table 1. Examples of mergers and acquisitions 
Date Country Merger/Acquisition 

July 2003 France/Portugal Sofinco buys 45% of joint-venture company Credibom from Banco 
Espírito Santo, increasing its stake from 40% to 85% 

July 2003 Germany DZ Bank buys Norisbank from HVB 

June 2003 Germany/US GE Consumer Finance buys German auto finance company 
Allbank from Bankgesellschaft Berlin 

May 2003 Spain/UK/Germany RBS buys credit card and personal loan portfolios of Santander 
Direkt Bank in Germany from SCH 

April 2003 Italy 

European Commission clears acquisition by Italy’s four largest 
banking groups – Banca Intesa, Capitalia, Sanpaolo IMI and 
Unicredito – of 51% of Fidis Retail Italia, Fiat Group’s auto 
consumer credit business 

March 2003 Spain/Italy 
Sanpaolo IMI and SCH agree SCH’s acquisition of Sanpaolo IMI’s 
50% stake in Italian consumer finance company Finconsumo, 
giving SCH full ownership 

Feb 2003 France/The Netherlands Cofinoga buys 60% stake in Dutch consumer finance company 
PrimeLine from SNS Reaal Group 

Feb 2003 UK/US GE Consumer Finance buys UK consumer finance company First 
National from Abbey National 

Dec 2002 France 

Cetelem and Crédit Agricole buy Finaref consumer credit business 
of Pinault-Primtemps-Redoute, with Cetelem buying Facet 
(responsible fro the credit business of retailer Conforama) and 
Crédit Agricole buying the remainder. 

Nov 2002 UK/US HSBC announces acquisition of major US consumer finance 
company Household International 

Oct 2002 Sweden/Norway SEB acquires Europay Norge from six Norwegian Banks. 

Note: Mergers and acquisitions may take several months from announcement to completion (or not) and then 
integration. A precise merger date is therefore not always possible. In most cases, the date given above is 
the date of the merger announcement. 

Source: BankEcon (2003). 

1.2 Reasons for seeking market integration 
The achievement of an EU internal market is one of the essential foundations of the European 
Union. Reflecting the construction of Europe in the broadest sense, the idea of unifying the 

                                                 
2 For instance, French banks (Cetelem, Cofinoga and Sofinco) have become particularly strong in southern, 
Central and Eastern Europe. Barclays Bank has issued a credit card in Germany, France, Greece, Italy and Spain. 
Another example is SCH in Spain, Germany, Italy and Portugal with CC Bank and Finconsumo in Italy. RBS 
owns Comfort Card, which also operates in Austria, Belgium and Germany, and recently acquired the credit card 
and personal loan portfolio of Santander Direkt Bank in Germany from SCH. The US lenders Citigroup and CE 
consumer finance have been very active in several European markets (Belgium, Germany, Greece, Poland, Spain 
and the UK). 
3 For a list of recent mergers and acquisitions as well as joint ventures in the field of EU consumer credit, see 
BankEcon (2003), p. 22. 
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internal markets ties in with the objective of economic and political integration.4 In this 
context, the achievement of a functioning internal consumer credit market needs to be 
considered as an ongoing objective of the EC, as stated in Art. 14 of the EC Treaty,5 since it 
has not yet been accomplished. For this purpose, the obstacles to market integration in the 
field need to be identified and eliminated using the measures foreseen in the EC Treaty (Art. 3 
of the EC Treaty). 

Further, a benefit of market integration in any field is the increase of competition, which 
translates into better conditions for consumers. The achievement of a functioning, single 
consumer credit market would enable all lenders to borrow directly throughout the EU, 
facilitating the full exploitation of the EU market, a better allocation of resources and a better 
response to the needs of a very heterogeneous market in terms of size and structure. The level 
of competition would thereby increase, which would lead to a reduction of costs and the 
extension of consumers’ choices.6 

2. Obstacles to integration  
The reason for the lack of integration in the EU consumer credit market is the existence of a 
number of barriers of varying nature (legal and natural) inherent to the consumer credit 
market.  

On one side there are still a number of natural barriers such as language, geographical 
distance, cultural differences, consumers’ preferences for local banks, etc. These are realistic 
obstacles that limit market integration even if the legal framework grants the same conditions 
to all banks for entering foreign markets.7 Such barriers are often based on habits, tradition 
and feelings of trust and confidence. An appropriate legal framework can certainly contribute 
to the reduction of natural barriers, mainly providing certainty and confidence to the 
contracting parties. Nevertheless, the full elimination of such barriers needs to occur through 
marketing strategies and the policies of lenders.  

According to research performed in the field,8 the low level of cross-border consumer credit 
throughout the EU is also explained by the existence of different regulations that apply to the 
consumer credit market, i.e. the legal barriers. As in any other field of business, such diversity 
of law increases the costs of entering foreign markets for financial institutions, reduces the 
consumers’ confidence in foreign banks and creates an enormous level of uncertainty about 
the law governing each contract.  

The diversity in the national legislation applicable to consumer credit has been partly a result 
of the application of Directive 87/102/EC. In this sense, the current Consumer Credit 
Directive has not contributed to the integration of the EU consumer credit market. This 
consequence is mainly owing to the combination of the minimum harmonisation approach 

                                                 
4 See the article on the europa website, “Internal Market: Introduction”, Summaries of Legislation, 17 October 
2001 (retrieved from http://europa.eu.int/scadplus/leg/en/lvb/l70000.htm). 
5 According to Art. 14 of the EC Treaty, the internal market shall comprise an area without internal frontiers in 
which the free movement of goods, persons, services and capital is ensured in accordance with the provisions of 
the EC Treaty. 
6 See Heinemann & Jopp (2002); the results of this study are only valid for the EU consumer credit market. 
7 See Buch (2000) and also Weill (2002) pp. 201-22. 
8 See the econometric study on the principal determinants for a bank’s international expansions in Buch (2002); 
see also Vissol (2001), p. 3, who considers legal barriers to be the main obstacle to consumer credit market 
integration. 
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and the introduction of several consumer protection elements in the Directive. Under 
minimum harmonisation, EU member states are entitled to provide a stricter national 
legislation than that established in the Directive, as long as the minimums set in it are 
respected in the transposed law.  

At the same time, consumer protection is an area in which member states have different 
sensitivities and approaches. Certain EU countries are very keen to guarantee the highest level 
of consumer protection to their citizens and do not restrict themselves to the standards set in 
EU legislation. 

The introduction of a minimum harmonisation clause in Directive 87/102/EC allowed 
member states to provide a higher level of consumer protection in the field of consumer credit 
than that established in the Directive. In many cases, national legislators have used this 
opportunity and consumer credit legislation has largely been re-nationalised. This move has 
resulted in a complex fragmentation of consumer credit regulations throughout the EU.  

Examples of the diversity among the national laws include the different kinds of formalities 
used with regard to the written form and certification that applies to consumer credit 
agreements in addition to those prescribed by EU law. In Belgium, handwriting is required for 
the conclusion of a consumer credit agreement. Consumers must sign the credit agreement 
and write under their signature the words “read and approved for…euros on loan”9 (Art. 17, 
Consumer Credit Act of 12 June 1991). Lenders must add, adjacent to the borrower’s 
signature, the following warning: “never sign an incomplete contract” (Art. 14 § 4, No. 2, 
Consumer Credit Act of 12 June 1991).10 In the UK, consumers must be warned prior to the 
conclusion of an agreement with the statement that “be sure you can afford the repayments 
before entering into a credit agreement” (Consumer Credit [Quotations] Regulations 1989, 
Schedule 1, No. 18). Art. 313-7 of the French Code de la Consommation requires a 
handwritten declaration, whose text is prescribed by law, in order for the guarantee to take 
effect. The provision is mandatory and failure to observe this requirement renders the 
guarantee null and void. Under § 498 (1)(1) No. 2 of the German Civil Code, lenders must 
allow borrowers a two-week suspension period in the event of a delay in payments of a 
consumer loan before terminating the contract. 

The differences in the laws applicable to consumer credit among the EU member states 
increase the difficulties in cross-border transactions. This is because the Consumer Credit 
Directive, like other EU directives on the harmonisation of private laws, follows the 
minimum-harmonisation approach but does not provide for mutual recognition in non-
harmonised fields. Art. 5 of the 1980 Convention on the law applicable to Contractual 
Obligations (the Rome Convention) follows the ‘country-of-destination’ approach for 
consumer contracts. The law of the state of the consumer’s habitual residence governs, unless 
he or she travelled abroad on personal initiative (the so-called ‘active’ consumer) (Art. 5 (3) 
of the Rome Convention). Moreover, the application of the protection rules that are 
mandatory in the ‘passive’ consumer’s state-of-habitual-residence cannot be prevented by 
choice of law. An exception is made, however, when the chosen law provides a higher level 
of consumer protection than the mandatory laws that normally apply to that consumer. In such 
cases, the chosen law will apply to those parts of the contracts for which higher protection is 
provided. Accordingly, different parts of a contract are ruled by different laws! (See Art. 5 (2) 
of the Rome Convention.)  

                                                 
9 “Lu et approuvé pour…euros à crédit” or “Gelezen en goedgekeurd voof…euro op krediet”. 
10 “Ne signez jamais un contrat non rempli.” 
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This phenomenon essentially creates a barrier to market integration that must be removed. 
Business suppliers with cross-border activities or aspirations are obliged to know the law of 
all the countries in which they wish to operate (potentially 25 different legal systems) and 
adapt their contract terms and business strategies accordingly.  

The choice of the law of one member state only helps to the extent that the regulations in the 
consumer’s state-of-reference do not provide a higher level of protection. Further, in certain 
cases it is not even clear which law grants a higher level of consumer protection. For instance, 
consumers have the right to cancel a consumer credit contract within seven working days in 
Belgium, ten calendar days in Ireland and two days in Luxembourg for credit agreements 
granted by a supplier.11 Which of these laws provides higher protection to the consumer? It 
will certainly depend on each individual case, since holidays within the concrete period of 
performance of each contract play a decisive role. 

Consequently, with Directive 87/102/EC, the legislation on consumer credit under the 
minimum harmonisation clause has limited the development of the EU internal market and 
reduced the possibilities of expanding the consumer credit business across member state 
frontiers. 

Yet diversity in national consumer protection laws is certainly not the only legal impediment 
to market integration. National differences in other regulations and practices that directly 
affect the business of consumer lending and do not come under the scope of the Consumer 
Credit Directive also create important obstacles to market integration, for example in 
bankruptcy law. Some member states such as France and Germany have introduced the 
concept of personal bankruptcy and regulated it within their bankruptcy legislation while in 
other member states an individual can never become bankrupt (Spain). The same is true 
regarding credit collection techniques, which differ from one country to the other. 

These and other laws and practices directly affect a lender’s strategies in a market. The 
integration of consumer credit markets can only be achieved through a major reform of the 
EU legal framework to reduce such differences in the national laws applicable to consumer 
lending – through harmonisation of those regulations affecting consumer lending in the EU.12 

3. Harmonising EU consumer credit legislation: Improving the 
effectiveness of the regulatory process 

3.1 The general competence of the EU to harmonise consumer credit laws 
In order to achieve an EU single market, the EC Treaty provides the legal basis for the 
Community to attain “the approximation of the laws of the member states to the extent 
required for the functioning of the common market” (Art. 3 (1)(h)) and to include “a system 
ensuring that competition in the internal market is not distorted” (Art. 3 (1)(g)). On this basis, 
“the Council…shall adopt the measures for the approximation of the provisions laid down by 

                                                 
11 The cooling-off period for the cancellation of a distance-selling contract is seven working days in Spain, 
England, the Netherlands and Belgium and ten days in Italy. 
12 For further discussion, see Kleimer & Sander (2002) and Jentzsch (2003), p. 9. 
The recent and forthcoming legal developments will favour the expansion of the EU consumer credit market 
(e.g. retail portfolios will benefit most from the proposed new capital adequacy accord for banks (Basel II), 
developments such as the Single Euro Payments Area (SEPA) and initiatives to promote cross-border access to 
credit registers). Nevertheless, the Consumer Credit Directive is a decisive piece of legislation for the integration 
process. 
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law, regulation or administrative action in Member States which have as their object the 
establishment and functioning of the internal market” (Art. 95 (1)).  

Therefore, according to the EC Treaty, the EU has the competence to adopt a Consumer 
Credit Directive to harmonise national rules on foundations that engender mutual confidence 
among the member states and contribute to the achievement of a functioning internal market 
(on the basis of Art. 95).  

With regard to other legal barriers to cross-border consumer credit lending, the EU also has 
regulatory competence. But it is not always easy to identify such legal barriers or achieve full 
legal harmonisation through EU law. Hence it is important to adapt the regulatory framework 
to facilitate harmonisation and ensure that it progresses in a smooth manner, taking into 
account the views of member state experts. 

3.2 Using the total harmonisation approach in EU directives as the method to 
achieve legal harmonisation 

It is evident that the diversity of national laws on consumer credit, as one important obstacle 
to market integration, derives from the current combination of the minimum harmonisation 
clause and the motivation of several member states to grant a higher level of consumer 
protection to its citizens.  

On this basis, in its proposal for a new Consumer Credit Directive the Commission has 
considered that the elimination of legal obstacles requires a change in the approach of the 
existing Consumer Credit Directive from the current minimum harmonisation clause towards 
total harmonisation. This change means that member states must exactly transpose the terms 
of the Directive and be prevented from modifying its terms to grant more strict or protective 
legislation at the national level.13  

The EU legislator is increasingly using the method of total harmonisation as it is deemed to 
serve the purposes of the internal market better than minimum harmonisation. Some recent 
directives have been adopted as total harmonisation directives.14 Moreover, according to 
recent European Court of Justice (ECJ) case law, EC directives adopted under Art. 95 of the 
EC Treaty may not fail to reach a degree of legal harmonisation that improves the 
establishment and functioning of the EU internal market.15 In this respect, some experts have 
even pleaded for a restrictive interpretation of the minimum harmonisation clause where it has 
been used, in such a way that in fact it only allows for more stringent provisions outside the 
core of the directive.16 The result of such a restrictive interpretation would be the same as 
using a maximum or total harmonisation clause. 

                                                 
13 The total harmonisation approach introduced in the Commission’s proposal for a new Consumer Credit 
Directive has since been revised towards minimum harmonisation in the amendments voted upon by Parliament. 
Currently, the text as amended by Parliament is pending the outcome of the vote by the Council. 
14 See Directive 2000/31/EC on Electronic Commerce and Directive 2002/65/EC on the Distance Marketing of 
Consumer Financial Services. 
15 See Case C-376/989, Germany v. European Parliament and Council (Tobacco advertising), [2000] ECR I-
8419, para. 82. 
16 See Rott (2003), pp. 1119, 1122 and 1123, concerning Art. 8 (2) of the Directive 1999/44/EC. Rott bases his 
theory on the ECJ criteria that provisions of secondary Community law must be interpreted in the way that 
renders the provision more consistent with the Treaty (according to his example, more coherent with Art. 95 of 
the EC Treaty). See Case C-314/89, Siegfried Rauh v. Hauptzollamt Nürnberg-Fürth, [1991] ECR I-1647, para. 
17 and Case C-181/96, George Wilkens v. Landwirtschaftskammer Hannover, [1999] ECR I-399, para. 19. 
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Restrictions to the member states’ freedom to adopt more stringent provisions for the 
protection of consumers are justified on the legal basis of Art. 95 of the EC Treaty, by the 
need to achieve an internal market. Art. 153 (5) of the EC Treaty, by which member states 
shall not be prevented from maintaining or introducing more stringent protective measures, 
does not apply to the measures adopted pursuant to Art. 95 in the context of the completion of 
the internal market. Consequently, according to EU law, the Consumer Credit Directive can 
be adopted as a total harmonisation directive. Yet the total harmonisation approach itself 
presents various difficulties that clearly reduce the efficiency of this approach. 

3.3 Difficulties in the application of total harmonisation 

Practical difficulty: Finding one common law for a very heterogeneous market  
The EU national consumer credit markets are significantly heterogeneous. First, the relative 
importance of consumer credit in the national economies differs considerably. The value of 
outstanding consumer credit in the EU in 2003 was around €800 billion, from which €500 
billion came from the eurozone alone (equivalent to 7% of eurozone GDP). As Figure 1 
shows, there are major differences among EU countries. While in the UK consumer credit 
represents between 14 and 16% of GDP, in some countries consumer credit does not even 
reach 6% of GDP (Belgium, Finland, Italy, Luxembourg and the Netherlands). Germany, 
Sweden and Austria range between these figures, with consumer credit up to 14% of GDP.17 

Figure 1. Consumer credit as percentage of GDP (1998-2002) 
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Source: ECRI Statistical Package (2004). 

                                                 
17 Compared to the US, consumer lending in the EU remains at a considerably lower level. The outstanding 
consumer credit in the US was $1,762 billion (€1,680 billion) at end of 2002, equivalent to almost $6,000 
(€5,700) per capita. The borrowing level in the US is two and a half times the level of borrowing in the EU as a 
whole; it is over three times the level of borrowing per capita in the eurozone and over two and a half times the 
level of borrowing per capita in the EU as a whole (BankEcon, 2003, p. 14). Further, in terms of market 
integration, the US is generally regarded as an integrated market in contrast with the EU (Jentzsch, 2003, pp. 5-
8). Consequently, the EU consumer credit market offers expansion possibilities in terms of size and could 
become more integrated. 
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Looking at the aggregate figures, it is evident that the EU consumer credit market is 
fragmented across national markets with significant variations in size and structure. 
Regarding size, the UK is the largest market with 30% of the total consumer credit 
outstanding in the EU, while the German market represents 40% of the eurozone market. The 
French market represents 30% and the Italian and Spanish markets represent 9% and 10% 
respectively.  

Considering the consumer credit per capita across the EU member states, a wide variation also 
appears. Outstanding consumer credit per capita in 2002 varied from around €600 in Finland 
to over €4000 in the UK (Figure 2) (BankEcon, 2003, pp.4-5). 

Figure 2. Consumer credit outstanding per capita 
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Source: ECRI Statistical Package (2004). 

Regarding market structure, there are also clear differences in national market characteristics. 
As previously mentioned, each country has developed its own credit culture, practices and 
legislation. This framework leads to a different use of credit in each country, which is 



10 | LANNOO & DE LA MATA MUÑOZ 

 

reflected in the different compositions of credit at the national level. For example, Ireland and 
the UK remain the major European markets for bank-issued credit cards, although there are 
pockets of activity elsewhere (for instance Greece, Portugal and to some extent Italy) 
(BankEcon, 2003, p. 5). Overdrafts are a more important source of readily accessible 
revolving credit in Germany but less important in the UK. In some markets consumers look to 
banks for consumer credit; in other markets, there is a greater willingness to consider non-
bank suppliers (BankEcon, 2003, p. 21). 

Correspondingly, the impact that legislation on consumer credit may have in EU countries 
will differ according to their market diversity, the relative importance of consumer credit in 
their economies and social needs, which could vary depending on conjunctural situations. It is 
difficult to find a common model that fits all markets. Moreover, rapid reaction to specific 
situations or problems in a specific country is rendered more difficult. 

Cultural difficulty: Total harmonisation downplays local traditions  
Total harmonisation tends towards a one-size-fits-all solution, which downplays local 
traditions and eliminates competition among national regulations. As member states are 
prevented from extending regulations, legislative power is lost as is the possibility of 
contributing creatively to the legislative procedure. Especially in the field of consumer credit, 
national legislators have developed different protection standards for consumer credit. In 
many cases these different national solutions do not differ fundamentally from each other but 
only superficially and common standards could be found. Compared with other fields of law, 
the differences in consumer law have developed in recent times, and are not the result of long 
and diverse legal traditions. The divergences in the laws should not be seen as the expression 
of fundamental cultural values but as national particularities. 

In any case, competition between national regulations is eliminated under total harmonisation. 
The development of new regulatory provisions is exclusively left to the EU institutions, where 
a small number of EU civil servants work on each piece of legislation. It seems difficult to 
believe that the Commission, Parliament and Council together can achieve, despite great 
efforts, a greater degree of creativity as 25 different legislators. 

Legal difficulty: The competence to regulate consumer protection through market 
integration 
The EC Treaty does not give full competence to the EC to regulate consumer law and when 
consumer protection measures are taken it is not obliged to adopt the highest level of 
consumer protection that can be found in any particular member state.18 The proposed new 
Consumer Credit Directive is intended as an internal market measure under Art. 95 of the EC 
Treaty.19 The consumer protection provisions in it are supposed to serve market integration. 
But given that under total harmonisation, member states cannot provide any further protection 
to their consumers, the Directive must also guarantee the highest level of consumer protection 
found in national laws, independent of internal market policy.20 Otherwise, those member 

                                                 
18 See Case C-233-94, Germany v. European Parliament and Council, [1997] ECR I-4205, para. 48 and Case C-
52/00, Commission v. France, [2002] ECR I-3827, Opinion of AG Geelhoed, para. 55, note 10; see also Rott 
(2003), p. 1108. 
19 All consumer law directives (with the sole exception of Directive 98/6/EC on the indication of prices) have 
been adopted under Art. 95 of the EC Treaty, i.e. as internal market measures. 
20 The aim of the high common level of consumer protection has been expressed in the Community consumer 
policy strategy for 2002 to 2006, the Council resolution on Community consumer policy strategy 2002-2006, OJ 
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states with higher levels of consumer protection would not accept new legislation that reduces 
their own protection standards.21 As a consequence, EU institutions are assuming legislative 
powers in an area in which they are not fully competent according to the EC Treaty.  

Modifying lobbying activities 
Another effect that would result from the total harmonisation approach is that national 
consumers associations would be forced to modify their activities and redefine their role. 
They would no longer affect national legislation as they do now, especially in certain 
countries where they are particularly strong and influential, such as Germany. Nevertheless, 
this would not downplay the sense and relevance of their function for society as key 
contributors to the protection of consumer borrowers through other measures (Reifner, 2004, 
p. 17). The same is applicable to lenders’ lobbies. 

European legislation: Lengthy law-making procedures for a fast-moving market 
Legislating at the EU level is a burdensome process that usually takes years, where different 
institutions and 25 different countries are involved. Taking the proposal for a Consumer 
Credit Directive as an example, it is now more than two years since the proposal was 
presented by the Commission (and much longer since the discussion on modifying the 
Consumer Credit Directive began). We are still in the first reading of the co-decision 
procedure. Parliament has voted on the amendments to the Commission’s proposal and at the 
time of writing the Council still has to vote on the amended version. It will take some time 
before the Directive is finally approved. Such long procedures prevent quick responses and 
make it difficult to adapt legislation to the needs of the market. This is especially important to 
the field of consumer credit, as it is in constant evolution: markets develop fast, new products 
are offered and consumers’ behaviour also changes depending on general economic 
parameters and social factors. 

Under minimum harmonisation, member states can react at the national level to modify their 
own legislation. They would be prevented from doing that if a directive is agreed that 
embraces total harmonisation. This is one of the biggest dangers of using such an approach 
when legislating at the EU level. 

3.4 An alternative way to achieve legal harmonisation: The Lamfalussy 
approach 

Three conclusions can be drawn so far: a) consumer credit legislation should be harmonised 
in order to eliminate one of the barriers to market integration; b) minimum harmonisation in 
the field of consumer protection has proved not to be convenient for the achievement of 
market integration; and c) the maximum harmonisation method presents major difficulties that 
could render legislation inefficient and stagnant.  

An alternative approach towards the smooth harmonisation of laws is needed, which involves 
a modification to the legislative procedures to grant greater flexibility, so that member states 

                                                                                                                                                         
2003, C 11/1 and the Commission’s Communication on consumer policy strategy 2002-2006, OJ 2002, C 137/2, 
No. 3.1. 
21 Micklitz (2003) explains the introduction of minimum harmonisation clauses in consumer law directives as a 
compromise between the interests of member states in keeping their own legal standards in the field and the 
competences that the Commission had obtained in the Single European Act, which had been developed in the 
Maastricht and Amsterdam Treaties. 
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play a direct role from the beginning of the process. In this sense the experience drawn from 
the strategies to achieve the integration of financial markets must be considered and adapted 
to the field of consumer credit: 22 a variation of the Lamfalussy (comitology) approach. 

The Lamfalussy approach began in July 2000, when the EU’s French presidency initiated the 
appointment of a Committee of Wise Men chaired by Alexandre Lamfalussy, charged with 
the task of drafting proposals for improving the effectiveness of the EU’s securities market 
regulatory process. In February 2001, the Committee of Wise Men proposed a new four-level 
legislative process, in which significant powers are delegated to implementing committees. 
The four levels are defined as follows: 

1. Broad framework principles for legislation (level 1 legislation) are agreed at the EU level. 
The Commission, after wide consultations, makes a legislative proposal to the Council 
and Parliament using co-decision procedures (Figure 3). In order to speed up the adoption 
process, existing fast-track procedures are used if possible. In addition, the preferred 
instrument should be regulations, i.e. a legislative act that is binding in its entirety and 
directly applicable in all member states, rather than directives, which can take up to 18 
months for national authorities to implement. 

2. The detailed rules (level 2 legislation) on how to implement the principles are developed 
at the EU level through the use of comitology procedures. Under this procedure, the 
Council delegates the power to execute EU legislation to the Commission. 
Representatives of the member states assist the Commission by participating in 
comitology committees. Parliament has little direct influence at this level and acts more as 
an external supervisor.  

3. Enhanced and strengthened cooperation and networking among national regulators 
ensures that implementation of Community law at the member state level becomes more 
consistent (level 3).  

4. More attention is devoted to the enforcement of Community law. This is essentially the 
task of the Commission, but member states and their regulators are expected to enhance 
their cooperation as well (level 4). 

These proposals were endorsed by the heads of state and government at the Stockholm 
European Council in March 2001, following a commitment by the Commission to avoid 
going against the predominant views that might have emerged within the Council. After a 
delay of almost one year, caused by the dissatisfaction of Parliament over its limited role, a 
solemn declaration was made by Commission President Romano Prodi with the pledge that 
the Commission would take the utmost account of the position of the European Parliament 
within the scope of the current institutional arrangements. In February 2002 Parliament 
approved the new approach in exchange for a promise to review the situation in 2004. 

                                                 
22 Since 1998, the EU has pursued the objective of achieving a more integrated internal market for financial 
services by proposing the further harmonisation of laws previously conferred to the realm of mutual recognition 
as well as updating financial regulations and hence eliminating any regulatory obstacles to full capital-market 
integration. This renewed focus has been partly motivated by the expected economic benefits from further 
market integration, although it is still unclear why a political consensus was achieved to focus on financial 
services as an area in need of further regulatory harmonisation and not on other areas such as direct taxation 
(another major obstacle to an integrated market). A recent study contracted by the Commission estimated that the 
dismantlement of all obstacles to a fully integrated European equity market would in the long run raise the EU’s 
real GDP level by 1.1% (€130 billion in 2002 prices). 
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Figure 3. The Lamfalussy procedure – Levels 1 and 2 
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Draft report by rapporteur
First reading EP
Commission Working
Party reaction
Potential agreement by
Ecofin Council
If not agreement, up to
two more ‘readings’.

Consultation paper
Comment and
summary of replies
Open hearings
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European Council, Annex 1.
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Directive
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Sources: Committee of Wise Men (2001) and IIMG (2003). 

Accordingly, framework principles are to be agreed under the normal legislative procedure, 
i.e. the Commission, after wide consultation, sends a legislative proposal to the Council and 
Parliament acting under the co-decision procedure (double reading). Several measures using 
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this approach have been agreed upon in the meantime, such as the Market Abuse, Prospectus, 
Financial Instruments, Markets and Transparency Directives, although work on the 
implementing measures is still in progress.23  

In order to improve the enforcement of EU rules, the Council set up a monitoring group 
composed of representatives from the Council, Commission and Parliament. The group 
released its first report in May 2003 (IIMG, 2003). 

In summary, the changes to the regulatory structure following the Lamfalussy 
recommendations are largely aimed at improving the efficiency of the legislative process. The 
Lamfalussy procedure offers plenty of scope for member states to make an impact on future 
legislation. Nevertheless, the Commission’s role has been reinforced and it now has the sole 
capacity to set the legislative agenda. The main loser appears to be Parliament, which so far 
has no role once a framework directive has been adopted by co-decision. 

The Lamfalussy approach, which has been in operation since 2002, is considered to be the 
right approach for financial services legislation at the EU level. After its introduction for 
securities markets legislation, it was rapidly extended to cover all financial services 
legislation. Hence, EU financial services legislation is now drafted as framework legislation, 
with implementation details left to be worked out and decided upon by committees. Applying 
this approach to consumer financial services law would not only ease the legislative process, 
but also strongly stimulate market integration, as member state officials would jointly propose 
and discuss details of implementing the law. 

The Lamfalussy approach was introduced in an attempt to achieve more harmonised EU 
financial services legislation. Additional, non-harmonised host-country requirements were 
often numerous, so as to seriously prevent the cross-border provision of services. Moreover, 
the traditional EU legislative procedure (co-decision) is often too complex and slow to allow 
for quick changes to account for market developments. The new legislative approach 
therefore sets out that only framework principles are to be agreed upon at the political level 
(level 1), whereas details are to be worked out by member state experts (levels 2 and 3). 
Although it is still early to judge, this new approach has already clearly proven its merits. It 
has brought supervisory authorities closer together, led to a realignment of supervisors’ 
competences across member states and increased the degree of harmonisation in EU financial 
markets legislation.  

The new Lamfalussy-style directives require the competent authorities in member states to 
provide advice to the Commission as to the possible implementing measures. EU-wide 
committees have therefore been created by the Commission, covering securities markets, 
banking and insurance. These committees have started working groups, composed of 
representatives of the national supervisory authorities, which deal with the details of the 
various implementing measures. This has allowed specialists from the member states to meet 
regularly to discuss implementing legislation, whereas before, this was essentially limited to 
the presidents of the supervisory commissions. Moreover, as previously mentioned, it has 
often led to a realignment of supervisory competences, to make sure that experts with 
comparable roles and responsibilities were meeting. In the area of securities markets for 
example, about 50 different authorities could be in charge of dealing with a specific matter for 
the EU-15, be it the securities commission, the ministry of finance, the stock exchange or 
even another specialised body (Lannoo, 2001). The requirement of the recent securities 
                                                 
23 It should be recalled that these four Directives are the only ones among the 42 Financial Services Action Plan 
measures that follow the Lamfalussy approach. 
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markets directives for member states to appoint independent supervisory authorities to deal 
with the matters addressed in a particular directive, as well as the need to be in a position to 
face similar authorities from other member states, has contributed to this process. 

The degree of harmonisation has also increased, although it is too early to say whether it is 
already working. The first legislative measures following the new procedure, the Market 
Abuse (2003/6/EC) and Prospectus (2003/71/EC) Directives, have yet to come into effect, but 
member states, acting in the European Securities Committee, have already managed to agree 
on implementing measures. Given the degree of involvement of the member states, as well as 
the previous adoption by the ‘level 2’ committee, it is expected that these measures should be 
enacted fairly harmoniously. Moreover, not only the Commission, but also the new 
committees of supervisors should make sure that the implementing legislation that they have 
worked out is effectively enforced. 

4. Conclusions 
Legal diversity in the field of consumer credit is one of the obstacles to market integration in 
the EU and a higher level of harmonisation would contribute to more integration. The reason 
for the persistent legal diversity in the field is that the current regulatory model is based on 
minimum harmonisation (together with the rules of Art. 5 of the Rome Convention) and 
national regulators have different perspectives with respect to consumer protection. Therefore, 
in order to avoid differences in the consumer credit laws of the EU member states, the 
Commission has changed the regulatory approach from minimum towards total harmonisation 
in the proposal for a new Consumer Credit Directive. Yet this regulatory method presents 
several difficulties, which are especially acute for the field of consumer credit. First, 
legislative procedures are too long and rigid for a fast-changing market and member states are 
only involved in the very last part of this lengthy procedure (in the Council). Moreover, 
consumer credit is a field that involves different economic, financial and cultural aspects. 
Member states do not wish to lose regulatory powers on issues that may need quick 
adaptations to react effectively to social or economic needs.  

We therefore recommend applying comitology procedures in the new proposal. This would 
radically improve the regulatory process by involving the member states to a much greater 
extent, while allowing for quick adaptations. Consumer credit legislation should thus follow 
the framework model, with implementing measures left to be elaborated by a committee and 
open for adaptation in response to changing market circumstances. This framework would 
allow member states’ technical experts to meet on a regular basis and discuss implementing 
measures, which will lead to greater market integration than the method suggested in the 2002 
consumer credit proposal. A procedure based on comitology can follow either the total or 
minimum harmonisation approach. The effectiveness of such a system with regard to legal 
harmonisation and market integration would certainly need some time to evaluate. But once 
achieved it would be the result of a smooth, balanced process where all the participants have 
been involved and in which the legislation can be amended as required by the markets.  

Applying comitology procedures would also allow the identification of a wider range of 
obstacles (having a legal or practical nature) to cross-border lending. Finally, the dialogue 
among the national authorities would be enhanced towards achieving a convergence in the 
regulation applicable to the business of consumer lending. 
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