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Summary

Theaim of thisarticleisto discusswhether thetiming for the Commission’ sProposal for reforming theimplementation of
Articles81 and 82 of the EC Treaty isappropriate based on legal certainty considerations.

The Proposal suggeststo decentralisethe day-to-day application of the EC antitrust rulesfurther than isthe casetoday
andtoabolishthepresent notification systemwhereby undertakingscan apply for exemptionspursuant to Article81(3) and
negative clearances. The article provides examples showing that presently, the answersto certain legal questions of EC
competitionrulesarevagueor contradictory, andthat if theproposed reformwereto beimplementedinitspresent form, the
undertakingswould haveto carry thefull risk for compliancewiththecompetitionrulesbut without asimpleor straightforward
way of obtaining guidance or legally binding exemptionsor negative clearances.

Whilerecognising theneedfor areform of theimplementation system of the EC competitionrules, thearti clearguesthat
consistency and coherencein the understanding and application of the competition rulesare aprerequisiteto ensure legal
certainty which, inturn, isaprerequisitefor theimplementation of the Commission’ splansto decentralise EC competition
law application. Itistherefore suggested that thetimeisnot yet ripefor thetype of reform proposed by the Commissionand
that effortsshouldinstead focuson creating thebasi sfor such areform by adopting clear guidelinesand/or bindinglegislation
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that securethelegal certainty of the undertakingsthat have to operate under the EC competition law framework.

1. Introduction
Generally speaking, Article 81(1) of the EC Treaty
prohibitsagreementsand concerted practices(herei nafter
jointly referredto as* agreements”), which haveastheir
object or effect the restriction of competition to the
extent that the agreement appreciably affects trade
between Member States. An agreement, which meets
these criteria, is automatically void (i.e. it cannot be
enforced), cfr. Article 81(2), unless the parties to the
agreement havenotifiedit to the European Commission
and requested an individual exemption under Article
81(3) and the Commission grantstheexemption because
it finds that the agreement meets the conditions set out
inArticle81(3).t Article82 prohibitsabusesof adominant
position within the EU or a significant part of it and
which affectstrade between Member States. Thereisno
possibility for anexemption under Article82. Whilethe
Commission aswell asnational competition authorities
and courtscan apply Articles81(1) —(2) and Article 82,
presently the Commission has the exclusive power to
grant exemptions under Article 81(3).2

In September 2000, the European Commission
presented a proposal for a Council Regulation on the
implementation of the rules on competition laid down
in Articles 81 and 82 of the Treaty (hereinafter “the
Proposal”).® TheProposal constitutesastepinthereform
process launched by the Commission in 1999 by its
“White Paper on Modernisation of the Rules
implementing Articles85and 86" # [ now Articles81and
82] (hereinafter, the* 1999 WhitePaper”) andintroduces
fundamental changes to the present system of en-
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forcement of the EC competitionrules, in particular the
two changes mentioned below:

Firstly, the obligation to notify an agreement or
businesspracticetothe Commission, which presently is
a condition for obtaining an exemption under Article
81(3) of the EC Treaty, is proposed to be abolished.
Consequently, agreementswhich satisfy the conditions
of Article81(3) arevalid and enforceable ab initiowith
no administrative decision being required.® Secondly,
the Proposal introduces adirectly applicable exception
system, whereby the Commission will no longer be
exclusively empowered to grant exemptions under
Article 81(3) of the EC Treaty.® Rather, national
competition authorities and courts (hereinafter jointly
referredtoas* decision-makingbodies’) areempowered
to decide whether the conditions of Article 81(3) are
satisfied each time they apply 81(1).

Put simply, if the Council adoptsthe Proposal inits
presentform, theresultwill beadecentralisationwhereby
the day-to-day application of EC competition law in
relatively simple and straightforward cases will be
transferred to the national decision-making bodies. The
Commission’s overall objective with the Proposal
appearsto beto liberate own resourcesin order to focus
on complicated cases which significantly affect inter-
Community trade.

If putinto practice, theProposal will haveasignificant
impact on the day-to-day application and enforcement
of the EC competitionrulesin general, andin particular
on the role of the national decision-making bodies:
Whereas national decision-making bodies have so far
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relatively rarely found themselves confronted with the
situation of having to apply the EC competition rules
(due to the obligation to notify agreementsin order to
obtain exemptions and the Commission’s monopoly to
grant exemptions pursuant to Article 81(3) of the EC
Treaty), in the future they will, in the overwhelming
majority of cases, be the first instance faced with
competitionlaw disputes; andin such casesreviewed by
the national courts, the role of the Commission will be
reduced totheoneof anamicuscuriae, whichmeansthat
it may guide the courts through difficult cases by
submitting its opinion in written or oral form.2 With
regard to cases handled by the national competition
authorities, the latter must consult the Commission
before adopting certain types of decisions.® The main
exceptionsto thiswill be severe antitrust infringements
(e.g.“hardcorecartels” and certaintypesof cooperation
arrangements and joint ventures) with Community-
widesignificance, wherethe Commissionwill continue
to play an important role.

Whilethe Commission’ sproposal hasreceived what
can only be categorised as a “carefully positive”
reception by most of the Member States following the
Industry and Energy Council meeting on 5 December
2000, many mainly German and British observershave
expressed serious concerns about the proposal and the
risksitgivesrisetowith
regard to areduction of
legal certainty for in-
dustry and trade.*®

The authors to this
article do not intend to
review technical or
procedural specificities
of the Commission’s
reform plans; nor dowe
take a position whether
further decentralisation
is the most appropriate
way forward. Rather, theaim of thisarticleisto discuss
whether thetimingfor suchareformisappropriatebased
on legal certainty considerations. For this purpose, we
will provide examples showing that presently, the
answers to certain legal questions of EC competition
rules are vague or contradictory.

Under adecentralised application system of the EC
antitrust rules, uncertaintiesin the interpretation of law
would bear the danger that decision-making bodies,
locatedindifferent Member Stateswithdifferentjudicial
traditions and with differing understanding of and
emphasis on competition policy, might decide similar
cases in dissimilar ways. The basis for this concern is
present already today, and it will likely only increasein
thefuturein connectionwiththeenlargement of the EU.
This would be contrary to one of the main principles
established by the European Court of Justice(the“ECJ")
on various occasions, namely the need for consistent
and uniform application of the competition rules.™

Whilethe Commissioniswell awareof thisproblem,
it is, however, optimistic enough to suggest that the
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The Reform Proposal will have a
significant impact on the application
of the EC competition rules by

national competition authorities.

frequent application of the samelaw and policy will, in
itself, promote consistency throughout the Single
Market.*?

2. TheArticle 234 Procedure— Preliminary
Rulings
When the Commi ssion refersto promoting consi stency
(and with it: legal certainty) through the frequent
application of the EC competition rules, it appears to
havetheregimeof preliminary rulingsunder Article234
[ex Article 177] of the EC Treaty in mind.’* Under
Article 234, national courts can (and, in some cases,
must) submit questionsto the ECJ on theinterpretation
of Community legislation. The main purpose of this
procedure is to provide national courts with guidance
andthereby prevent themfromrulinginwayswhichare
contrary to the Treaties' provisions (and, in effect, the
caselaw of theECJ) inorder toensureuniformapplication
of Community law throughout the European Union.
The Commission’ soptimism appearsto be based on
the assumption that national courts are well aware of
Community law and procedures available to them, and
that they will make use of them. At the same time, the
Commission rejects fears that decentralisation of
application and enforcement powers will increase the
number of procedures under Article 234 of the EC
Treaty. Ittakestheview
that a potential sig-
nificant increase of
preliminary ruling pro-
ceedings will be only
of aninitial nature, asit
expects that most liti-
gation before the
national courts will
concernareaswherethe
law has aready been
clearly established.**
However, areview
of thedevel opment of questionsconcerning competition
casesbrought beforetheECJunder Article234 of theEC
Treaty gives another impression. The review shows a
very uneven distribution of Article 234-cases among
theMember Statesfromwhichthecasesoriginateaswell
as an almost steadily increasing number of Article 234
requests from the first preliminary rulingsin the early
1960s till today.*> This development is not surprising.
National courts have increasingly requested guidance
fromthe ECJfor anumber of reasons: Firstly, theECJhas
consistently prescribed that thewhol eeconomic context
of any givenagreement hastobetakeninto consideration
when assessingitslawfulness.® Secondly, new business
model shavebeen—andwill continueto be—continuous
evolving (e.g. thearrival of franchising and the coming
of e-business). Andthirdly, theapplicationenvironment
of the EC competition rulesis constantly changing (e.g.
through structural changesto thevariousmarketsdueto
mergers and acquisitions and through the accession of
new Member Statesto the EU). The ECJ srulings are,
therefore, often not of a general nature but rather
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guidelines to the inquiring national court on how to
solve the specific case under review. For these reasons,
it would appear doubtful whether the Commission can
rely onthe Article 234-procedure as an appropriate and
efficient tool to create or increase legal certainty.
Another concerninthiscontext isthelength of time
that islikely to passfrom the commencement of agiven
business practice until a procedure before a national
court isopened to clarify thelawfulness of the practice.
Andafter this, itwill normally takeyearsuntil questions
arereferred to the ECJand it eventually rules on them.
Industry and independent lawyers have expressed fears
that the Article 234-procedureistoo lengthy, costly and
tedious to ensure legal certainty.' In this context, it
would appear appropriate to take a look across the
AtlanticOceanat theconcernsexpressedonthe American
antitrust enforcement: Recent surveysshow that thereis
a big problem of efficiency in that parties, who are
considering to bring legal action against a competitor
or supplier, etc., for breach of the antitrust ruleshaveto
invest considerable time and money in determining the
relevant market(s), the parties’ market positions, and to
demonstrate the other party’ sunlawful conduct; and all
this, while still having to fear losing the trial. These
factors tend to cause an unwillingness among violated
partiesto makefull useof thelegal antitrust instruments
available to them and, instead, to encourage them to
engage in unlawful business practices.’® Adopting an
enforcement system introducing what could be seen as
similar conditions as those prevailing in the United
States might cause similar difficultiesin the EU.

3. Competition Policiesand Guidelines

As noted above in the introduction, the Commission
suggests that the frequent application of the same law
and policy will promote consistency throughout the
EU. However, when reviewing the Proposal, one could
be led to believe that the Commission is not fully
convinced of itsownview that decentralised competition
law application will
lead to this, since it
intends to shape its
policies by issuing new
guidelines and block
exemptions.® While
such measures should,
normally, help to in-
crease legal certainty,
thiswill bethecaseonly
if such guidelines and
block exemptions are
precise, clear and easy-
to-handle. Inthefollow-
ing, we will briefly
review past experiences and recent developments in
three important areas to see, whether notices, block
exemptions and jurisprudence provide a sufficient
degreeof legal certainty tooverruletheabovementioned
concernsabout thetiming of the proposed reform of the
implementation of the EC competition rules.
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Member States with different judicial
traditions and with differing
under standing of and emphasis on
competition policy, might decide

similar cases in dissimilar ways.

3.1 ThedeminimisDoctrine

Under the de minimis doctrine, agreements of minor
importance should not be prohibited under Article 81
(2) and (2) of the EC Treaty, evenif it isclear that they
result in arestraint of competition. The main reason for
this is that decision-making bodies should not be
confronted with business practices which will affect
competition and the partiesin a given market only to a
very limited extent; this reduces the administrative
workload and allows the law enforcing authorities to
focus on cases which are more likely to cause severe
harm and damage. Another reason is that small and
medium-si zed undertakingsshould beableto strengthen
their positionwhich might, inturn, have positive effects
on the economic situation in general.®

3.1.1 The non-binding character

In 1970, the Commission published the first Notice on
Agreements of Minor Importance.®® Since then, the
Commission has—with irregular interval s — published
updated versions of the notice, latest in 1997.2 With
these notices, the Commission has aimed at clarifying
to contracting parties when an agreement would be
regarded asfulfillingthedeminimiscriteriaand, thereby,
asfalling beyond the scope of Articles 81 and 82 of the
EC Treaty. The advantage for undertakings fulfilling
these criteriais that they should normally not need to
notify their agreements.

However, from thefirst notice until today, the notices
have suffered from being of ageneral informative nature
rather than a legaly binding nature. This means that
partiesto an agreement or business practice can not fully
rely on them. Thislack of “trust” to thelega certainty of
the noticeshasbeen further underlined by thejurisdiction
of the ECJ; dthoughthe Court hasnever actually opposed
the notice criteria express verbis, in several cases it has
disregarded the market share criterialaid down in the de
minimisnotices. Until 1997, when the Commission adop-
ted and published its latest Notice on Agreements of
Minor Importance, Zthe
market share threshold
was set at 5% for both
horizontal and vertical
agreements. Initsruling
inthejoint appeal cases,
Pioneer vs.Commission
in 1983, the ECJ never-
theless found a market
share of 3.18% enough
for the agreement to
affect trade between
Member States apprec-
iably becausetheparties
wereconsideredasmar-
ketleaders.® Fromtime-to-time, d sotheCommissionhas
disregarded its own de minimis criteria. For example, in
three casesfrom the 1980s, the Commission held that the
agreementsinquestionfell under Article81[ exArticle85]
even though the parties to the agreements held only,
respectively, 2, 3 and 4% of the relevant markets.®
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3.1.2 Precision

The1997-version of theNoticeon Agreementsof Minor
Importancehasbeencriticised®foritsimprecisereference
to “territorial protection” asacriteriafor an agreement
not to fall within the scope of the Notice. The Notice
indicates that the applicability of Article 81(1) cannot
beruled out for vertical agreementswhich haveastheir
object to confer “territorial protection” on the
participating or third undertakings, and that this applies
evenincaseswheretheaggregate market sharesheld by
al of the participating undertakings remain below the
thresholds.?”

Whileitiswell established by both Commissionand
ECJpracticethat absol uteterritorial protectionresulting
in the prevention of otherwise legal parallel im- and
exports constitutes a
violation of Article
81(1) of the EC Treaty,
there also exist other,
“softer” forms of terri-
torial protection which
aregenerally permitted,
e.g. when an exclusive
distribution agreement
prohibits the parties
“active sdles’ in terri-
tories outside of their
ownterritory aslong as
the agreement does not prohibit “passve sdes”?

It could be argued that whiletheformulationusedin
the 1997 de minimis Notice is not directly misleading,
it does not tell thewhole “truth” either; and it does not,
therefore, increase legal certainty for undertakings
considering to enter into agreements containing some
type of market exclusivity. The Commission will only
succeedinitsstrivetowardsincreased legal certainty, if
it is precise in its guidelines. Otherwise it will be the
undertakings who haveto carry thefull risk, arisk they
would have no way of resolving easily, and that be
whether they are parties to a possible agreement or a
plaintiff or defendant in a court case about the legality
of agivenagreement. Thisrisk might evenincreaseif the
parties’ possibility to notify agreementsis abolished as
set out in the Proposal.?®

3.1.3 Alternatives

But what arethealternatives? It hasbeen suggested that
the only way the Commission could binditself, the ECJ
and national decision-making bodiesto the de minimis
criteriawould beto adopt a“ Block Negative Clearance
Regulation.”*® To do so, under Article 83 of the EC
Treaty, the Commission would require a similar
empowerment from the Council as it has received in
order to prepare and adopt block exemption regul ations
pursuant to Article 81(3) of the EC Treaty.®! Although
deminimisrulescan befoundinanumber of theexisting
block exemption regulations (see below about “safe
harbour” clauses), the Council has so far not adopted
(had the opportunity to adopt) any such general block
negative clearance regulation or empowered the
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An enforcement system introducing
similar conditions as those prevailing
in the U.S. might cause similar

difficulties in the EU.

Commission to adopt such a regulation.

On the other hand, it could be argued that such a
regulation would be too general to ensure efficient and
sensiblecompetition control: Block aswell asindividual
exemptions are tied to the prerequisites stipulated in
Article 81(3). Generally speaking, this means that an
agreement containing restrictions of competition must
produce technical or economic benefits, and that
consumersmust obtain afair share of these benefits, for
theagreement tobeexempted. Theassessment of whether
a given agreement meets these prerequisites normally
take al relevant factorsinto consideration: In the case
of a notification for an individual exemption, the
Commission (and the Courts) have to analyse not only
the legal issues, but also the economic environment
withinwhichtheagree-
mentisentered. Alsoin
thepreparation of block
exemptions, the Com-
mission has analysed
both the legal and
economiceffectswhich
aretypical for the type
of agreementswhichare
covered by the given
block exemption. The
problem with a block
de minimis regulation
would be that it would have to cover al, or nearly all,
kindsof marketsandtypesof businessactivities; andthe
practice of both the Commission and the ECJhasshown
that in certain circumstances, such as in oligopolistic
markets or where new productswith high future market
potential are concerned, it may be necessary to move
away fromthedeminimiscriteriaand apply Article81(1)
and (2), thus prohibiting the agreement. In anumber of
suchcases, wherethepartieshad notifiedtheir agreements
requesting both anegative clearance and an exemption,
the Commission further decided not even to grant an
exemption pursuant to Article 81(3).%

Hence, whileitisnot easy tofind asolution that will
bring about the desired balance between improving
administrative efficiency and legal certainty, it would
appear to us that abolishing the present notification
system would only make the situation worse for the
undertakings. So far, the parties to an agreement have
been ableto notify it to the Commission if they werein
doubt whether the agreement produces appreciable
effectson competitionandtradebetween Member States.
By doing this, they could obtain guidance and certainty
fromthe Commissionwhile, at thesametime, reducethe
risk of being fined for aninadverted violation of Article
81(1).% In the future, if the Commission’s proposal
comes into practicein its present form, the parties will
have to carry the full risk without a simple or
straightforward way of obtaining the required
guidance.®

Having said this, therewoul d appear, however, tobe
room for optimism: In its block exemption regulation
for vertical agreements adopted in late 1999,* the
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Commission introduced a so-called “safe harbour
clause”, whereby vertical agreements can escape the
prohibition stipulated by Article 81(1) provided that
the agreement does not contain “ hardcore” restrictions
(e.g. pricefixing) and that theparties’ aggregate market
sharedoes not exceed 30% of therel evant market.* The
optimismisbased on not only the contentsand clearness
of the" safe harbour clause”, but in particular onthefact
that it is included in a regulation which is legally
binding for al decision-making bodies at both the
national and EU level.

3.2 Per Se Standardsin EC Competition Law?
Beforegoingintothediscussionwhether per sestandards
exist in EC competition law and how this might affect
the attainment of legal certainty, the general concept
behind these rules should be briefly reviewed: The
concept of per seinfringements of antitrust legislation
was devel oped through
the antitrust practicein
the United States as a
classification of busi-
ness conduct which is
not open to the rule-of -
reason balancing of the
arguments. In other
words, it was estab-
lished through juris-
prudence that certain
agreements (e.g. price
fixing and market divi-
sion) wouldinfringethe
antitrust provisions of
the Sherman Act per se,
i.e.without anappraisal
of theeconomicorlegal
circumstances of the given case being necessary to
establish their illegality.

Initially the ECJ took a fundamentally different
view. In Société Technique Miniére vs. Maschinenbau
Ulm,itisstatedthat “ asArticle85(1) [nowArticle81(1)]
isbased on an assessment of the effects of an agreement
fromtwo anglesof economicevaluation[i.e., theeffects
on trade between Member States and the effects on
competition, ed. note], it cannot be interpreted as
introducing any kind of advance judgement [...].
Therefore, an agreement whereby a producer entrusts
thesaleof hisproductinagivenareato asoledistributor
cannot automatically fall under theprohibitioninArticle
85(1) [now Article 81(1)].” ¥

However, inlater rulings, the ECJ has shown that it
isindeed ready to apply aper se standard. For example,
in Miller vs. Commission the ECJ held that “by its very
nature, a clause prohibiting exports constitutes a
restrictiononcompetition[ ed. emphasis]” . Furthermore,
it stated that “the fact that the supplier is not strict in
enforcing such prohibitions cannot establish that they
had no effect since their very existence may create a
visual and psychological background which satisfies
customers and contributes to a more or less rigorous
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While recognising the need for a
general reform of the implementation
of the EC competition rules, it would

appear to usthat the timeis not yet
ripe for the type of reform proposed

by the Commission.

division of markets.”® Even if the ECJ referred to
“visual and psychological” effects, this comes very
closeto aper seprohibition: the Court clearly indicated
that the mere existence of such clausesis sufficient, as
they may createthenecessary “visual and psychological
background”. If someone would ask why per se
prohibitions exist in United States antitrust law, the
arguments would certainly come very close to these.

An even clearer statement was given by the ECJin
Ahlstrém and others vs. Commission, saying “by its
nature, a clause designed to prevent a buyer from
reselling or exporting goods he has bought is liable to
partition the markets [ed. emphasis]”.*® Even if one
might be able to find differences in the wording of the
statements(i.e. “ thecreation of avisual andpsychol ogical
effects’ vs. “by itsnature”), it will still be hard evenfor
competition law experts to explain any real difference
in the meaning of the statements.®* All in all, it would
appear to be safeto say
that Community policy
on these questions is
by no means obvious.

The Proposal focu-
ses on administrative
reform through decen-
tralisation of control
powers and powers to
grant exemptions pur-
suant to Article 81(3)
of the EC Treaty. The
proposal doesnot, how-
ever, provide any clear
indications on how to
solve uncertainties as
those mentioned above,
at least not in the short
to medium term. There would therefore appear to be
grounds to argue that before adopting the proposed
regulation on reforming theimplementation of Articles
81 and 82 of the EC Treaty, the EU legidlative bodies
should focus on adopting clear rules and guidelines
through which contracting partieswill beableto obtain
guidance for secure self-assessment of potential
transactions' compatibility with EC competition rules
whichmight affect tradebetween and within several EU
Member States, andwhicharenot coveredinaclear way
in the specialised block exemption regulations or
individual decisions adopted by the Commission or the
ECJ.

3.3 TheRuleof Reason

Inits 1999 White Paper, the Commission clearly stated
that it opposes the adoption of atest of reasonableness
in Article 81(1) of the EC Treaty.®* Much has been
written on this issue, and especially British literature
favours the consideration of pro- and anti-competitive
effectsunder Article81(1).“ Ontheother hand, German
authors strongly disapprove.® In that sense, the
Commission’ sintention to take a clear position isvery
welcome. However, acloser view of the Commission’s
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approach gives an impression that its efforts in this
regard have been made only half-heartedly. Admitting
that it has adopted arule-of -reason approach in some of
its decisions, and that this approach was confirmed by
theECJ, theCommissionstatesthat “ if amoresystematic
useweremadeunder Article[ 81(1)] of ananalysisof the
pro- and anti-competitive aspects of a restrictive
agreement, Article [81(3)] would be cast aside.”*
The problemwith the aboveformulationistheword
“systematic”. Does the Commission want to have “just
abit” of arule-of-reason? Arethecases, wherearul e-of -
reason approach wastaken, still valid? The confusi on of
an observer —or alegal advisor for an undertaking—can
only grow when considering a Commission decision
adopted after the publication of the 1999 White Paper:
InInntrepreneur and Spring, the Commissionfoundthat
certain agreements would rather promote competition
than they would contribute to market closure.®® Thisis
clearly abalancing of pro- and anti-competitive effects
of the agreements in question, and the decision goes
further than theapproachesadmitted by the Commission
in its 1999 White Paper, all of which were related to
intellectual and industrial property rights and market
entry. With formulations like these, the Commission
risks playing into the hands of its critics, i.e., making it
clear that its approach to evaluate agreements is not
clear, thus strengthening the arguments against
introducing the proposed reform at this stage.

4. Conclusion

While recognising the need for a general reform of the
implementation of the EC competition rules, it would
appear to us that the timeis not yet ripe for the type of
reform proposed by the Commission. Rather, webelieve
that the Commission’ s efforts should focus on creating
the basisfor such areform by adopting clear guidelines
and/or binding legislation that securethelegal certainty
of the undertakings that have to operate under the EC
competition law framework.

We have argued that consistency and coherencein
the understanding and application of the competition
rules are aprerequisite to ensure legal certainty which,
in turn, is a prerequisite for the implementation of the
Commission’s plans to decentralise EC competition
law application: In the 1999 White Paper, the
Commission statesthat national competitionauthorities
and courtswill facemainly disputesinareaswerethelaw
has been well established in the past 40 years.®® While
thismight betruefor anumber of cases, itisvery likely
that these decision-making bodies will also be faced
with many cases and questions, for which there is no
clear jurisprudence. The cases and questions will
originate not only from the uncertainties described
above, but also from the continuous developments of
market structures, business practices and technology,
etc.

We question whether to rely on the Article 234
procedure (on preliminary rulings) isan appropriateand
efficient way to resolve these problems. The length of
timethat will passfrom thetime apotential claimant is
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subjected to an anti-competitive agreement or practice
till it is brought before the national court, questions to
the ECJare formulated and areply isreceived, and the
national court eventually rules on the issue — and the
costs connected with this — will prevent al but the
financially strongest from eveninitiating acase. Policy-
and lawmakersshould not beafraid of learning fromthe
American experiences, which tell us that leaving it up
to the parties in trials before the courts is, summa
summarum not the best way to ensure efficient and
effective control of fair competition and, thus, legal
certainty. To thiscomesanumber of additional factors,
namely differences in political and legal traditions
(including the willingness of national courts to request
preliminary rulings from the ECJ) among not only the
existing EU Member States but also the future new
Member States.

The de minimis problem is by no means an issue of
minor importance, and the question of rule-of-reason
inquiries and per se standards will appear on aregular
basisaslong aspartiesarenot surewhich argumentsare
acceptable. While the introduction of “safe harbour”
clauses into binding block exemption regulationsis a
big step in the right direction and the body of binding
legislation generally grows, thereisin our opinion still
away to gotill asufficient degree of legal certainty has
been achieved which can create the basis for the
implementation of areform of the nature proposed by
the Commission.

NOTES

1 Partiesto an agreement, whichmight violate Article 81(1),
donot needtonotify theagreement, if itfallswithinthescope
one of the so-called “block exemption regulations’, see
below in section 3.1.3.

2 Cfr. Article4 of Council Regulation No. 17 of 1962, (OJP
13/204 1962).

3 Com(2000) 582 —27. 09. 2000; see also Press Release | P/
00/1064 of 27. 09. 2000

4 0JC 132/11999

5 Seesupranote3at p. 10.

5 Article9(1) of RegulationNo. 17 (seesuprancte?) provides
that: “ Subject toreview of itsdecisionby theCourt of Justice,
theCommissionshall havethesolepower todeclareArticle
85 (1) [now 81 (1)] inapplicable pursuant to Article 85 (3)
[now 81 (3)] of the Treaty.”

7 See, supranote 3at p. 16.

& Article 15 of the Proposal, see, supra, note 3.

9 Article 11 of the Proposal, see, supra, note 3.

10 See eg. A. Deringer, Stellungnahme zum Weil3buch der
Européischen Kommission tber die Modernisierung der
Vorschriftenzur Anwendungder Art. 85und 86 Eg-V ertrag
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