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FOREWARD

The material in this volume was researched and compiled through the
Special Analytic Studies Program sponsored by the Hawaii Institute for
Management and Analysis in Government. This program is designed to
research and analyze significant public policy issues which confront
state decision-makers, while training state employees in analytic
methods .

In the preparation of this document, interdepartmental teams of
analysts were assembled under the leadership of professors from the
University of Hawaii. The professors provided technical expertise and
directed research efforts during the six-month process of analysis and
report preparation.

The management of Hawaii's precious land and water resources is the
general theme of this work. The three studies presented here set out to
establish a basic foundation of data and scholarly research, helpful to
decision-makers and to the development of appropriate public policy.

The topics on resource management were selected for analysis
because much important legislative activity may soon focus on this
sensitive and complex issue area. This research, though constrained by
time, money, and manpower 1imits, is an attempt to provide some resolu-
tion and guidance in the face of such complexity.

The completion of this document would not have been possibie
without the dedicated services of Lynn Nakamura in the typing and
proofreading of each of the studies. Acknowledgement is also extended
to Norman Webber for editing this volume and for coordinating the
research efforts, and to many others, too numerous to mention here, who

contributed to this effort.
¢24;ﬁ¢¢25’<7’\){;;;*“°“’

HUBERT S. KIMURA, Director
Hawaii Institute for Management
and Analysis in Government
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INTRODUCTION

Eileen R. Anderson
Director, Department of Budget and Finance
January, 1979

In 1978 a new emphasis in public policy legislation and debate
occurred which will influence policy decisions in Hawaii for decades to
come. This emphasis focused on the increasing responsibility of our ]
State Government to plan and manage growth in Hawaii and was a recurring
theme in public hearings and debate on various pieces of environmental

and social legislation.

During the 1978 legislative session, Governor George Ariyoshi
presented to the Tegislature the first comprehensive package for manag-
ing growth in Hawaii. This package was an innovative approach on the
part of the Governor intended to trigger community discussion and
legislative activity on various aspects of growth management. It
identified possible strategies by which the State could reasonably
expect to influence the direction, rate, and timing of growth.

The success of that effort may be measured by the significant amount
of dialogue and ideas which it generated. In addition, during that
session, the legislature passed and the Governor signed into law the
Hawaii State Plan which sets out planning priorities and directions for
future growth in Hawaii; the first planning document of its kind in the
nation to be adopted by statute.

The Hawaii State Plan is a long-range guide to Hawaii's future. It
establishes an overall theme with goals, policies, priority directions,
and a system for plan formulation and program coordination in major
state and county activities.

The plan addresses concerns about our growing population, the need
for jobs and a stable economy, the maintenance of a quality physical
environment, adequate facility systems, and the socio-cultural advance-
ment of Hawaii's people. The input of various public and private
groups, the Governor, and the Legislature helped formulate a plan which,
as accurately as possible, reflects the needs and desires of Hawaii's
residents.

In sum, during the last legislative session both the executive and
legislative branches of state government recognized and responded to a
growing statewide concern for our future social, economic, and environ-
mental well-being. This was truly the birth of a "growth management
ethic" in Hawaii's public policy.
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Though much controversy surrounded just how this "ethic" should be
best_exprgssed in statutory form, one fundamental point of agreement
remained intact. That point is that the citizens of the State of Hawaii
havg a fundamental right to a wholesome social, physical, and economic
environment and that protection of the right to this kind of environment
must begin with affirmative state action.

.The social, physical, and economic elements of our environment are
all interdependent. That is, actions upon any one area will likely
affect these other areas, either initially or over a prolonged period of
time. Therefore, state actions in each of these areas must be under-
taken to protect or improve existing conditions without causing untoward
harm in anothgr.area. For example, the State must act to encourage
economic stability but must take care not to encourage polluting indus-
tries which would disrupt our island ecology. Clarifying and balancing
these tradeoffs in public policy decisions is the greatest challenge to
proper growth management in Hawaii.

'Of partjcu]ar concern, in recent years, is the management of the
phys1ca] environment and the ramifications this management might have on
the availability of housing and jobs, and the economy in general.
Incrggs1ng]y, public opinion reflects the sentiment that the State of
Hawq11 needs to play an active role in the shaping of its environmental,
social, and economic future.

Thjs‘ngw growth management ethic recognizes that state environmental
responsibilities extend far beyond previously recognized areas of
general conservation or public health regulation. Our people's right to
a decent environment means the State must take affirmative action to
preserve and maintain not only clean air and pure water, but also the
natural, scenic, historic, and esthetic values of the community.

The problem is not as simple as limiting the number of people who
enter the State. It is a far more complex process of assessing the
impacts and trade-offs of development and growth decisions on the
economy, the environment, and the welfare of the people in general.
However, the goal of the process can be simply stated. The State is not
only obligated to see that our natural resources are developed to the
most beneficial social uses in order to accommodate our population, but
it is also obligated to preserve those resources in such a manner as to
permit future generations to enjoy a life at least as rich and varied in
natural, scenic, and cultural beauty as that which we enjoy today.

. Responsible management of our resources, especially land and water,
is more than just good sense; it is a necessary condition for future
prosperity. Previous generations did not forsee the consequences and
extent of environmental and social degradation brought about by the new
demands of our highly technical society. As Governor Ariyoshi has
repeatedly pointed out, this is a legacy we cannot afford to pass on to
our children.

The Governor's concern for responsible planning and management of
growth has been expressed frequently and has been the major focus of his
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State-of-the-State address in previous years. In his 1977 address the
Governor outlined the problem:

"Hawaii is a national treasure, but it is a
very fragile treasure, one which can be easily
destroyed by overpopulation and excessive demands
on its resources.

There is no reason why we must endure what
an uncontrolled and an unregulated future holds
for us. lle must shape our own future, not have
it thrust upon us by forces over which we have
little or no control."

When introducing the State Plan during his 1978 address, the
Governor underscored the progress being made to control the future:

"The Hawaii State Plan is not the end, it
is a beginning. It is the beginning of us finally
taking control of our destiny. It will serve
notice that we know what is good for this State,
what is proper and what is achievable."

The importance of the state's role in managing and protecting the
environment was also reinforced by the Hawaii State Constitutional
Convention, held during the summer months of 1978. The amendments from
the Convention define new state constitutional obligations and respon-
sibilities in managing and planning growth and development.

These amendments call for the State to promote a healthful environ-
ment, to conserve and protect the natural beauty and resources of
Hawaii, and to plan and manage population growth. The amendments aim at
promoting self-sufficiency and go so far, in the protection and control
of water resources, as to mandate the legislature to create a water
resources agency to regulate that resource.

The November elections of 1978, which saw these amendments added to
the State Constitution, indicate the importance of these concerns among
the general public. These constitutional amendments now provide the
statutory basis for legislation needed to implement state programs in
compliance with the changes.

But the most important change, that is the change in how we think
about environmental problems, has already taken place. Land and water,
as elements of our environment, are more frequently and properly being
thought of as resources rather than commodities. This shift in per-
spective recognizes that these elements have a value to society beyond
their market price, and this social value requires that land and water
development and preservation decisions uphold the public interest.

In anticipation of this shifting emphasis in state policy, various
executive departments throughout the state government have already begun
to respond to these new considerations in resource allocation decisions.
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At this point, numerous state actions have provided broad policy guide-
Tines concerning how to proceed in the future. Yet, the element still
necessary to assure that resource allocation decisions reflect the most
beneficial social purpose is the decision-making mechanism and tools to
turn general guidelines into affirmative public policy. Simple benefit-
cost analyses are no longer adequate to assess the complex and occas-
sionally contradictory social benefits and costs which must now become
an integral part of the decision-making calculus.

It is toward this impact assessment and decision-making methodology
of alternatives analysis and trade-off reconciliation that the attention
of state government is now being directed.

The three reports in this study have taken a close look at land and
water resource allocations and the trade-offs, problems, and constraints
associated with them. Hawaii has faced the problem and noted the likely
effect of uncontrolled growth in the State. Now we are working to
identify the reasonable bounds within which we may act for the public
welfare while respecting the importance of a healthy economy, county
planning and management efforts, and the rights of private citizens.

These reports examine three different aspects of resource alloca-
tion decisions: Tland use, water allocation, and water rights. This
effort should assist various government agencies and other planning
groups improve resource allocation decision-making and help assure a
future in Hawaii that we can be proud to pass on to future generations.

GROWTH MANAGEMENT AND THE LAND USE COMMISSION:
SOME OPTIONS FOR CHANGE

John Holmstrom, University of Hawaii, Team Leader

Kem Lowry, University of Hawaii, Assistant Team Leader

John Ettl, Department of Health

Nobert Koziatek, Col., United States Army

Merle Miura, Department of Budget and Finance

Francis Okano, Department of Budget and Finance

Shirley Ann Otsuka, Department of Budget and Finance

Maxine Sandison, Department of Health

Paul Schwind, Department of Planning and Economic Development
Gary White, Department of Agriculture

Carol Whitesell, Commissioner on Hawail State Land Use Commission
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SUMMARY

Hawaii is not confronted with the issue of whether or not jt_shou1d
develop a growth management system; it has one. A range of p911c1es,
land use controls, and other mechanisms provides this State with the
opportunity to direct growth and manage the consequences of that growth
to a greater degree than any other state in the nation. The existing
system is a reflection of public attitudes toward growth. The issue in
Hawaii is rather that of how its system of growth management should

evolve.

The policy environment within which Hawaii's growth management
system exists is not only very different from that found in other
jurisdictions, but it is also changing over time. For example, while
the intent of the Land Use Law was relatively simply expressed in a few
statements when that law was passed in 1961, the. range of policies to
which that law must now relate is much more complex. The culmination of
this process of enriching the policy context of Hawaii's state land use
regulatory system was the adoption of the Hawaii State Plan by the 1978
Legislature.1/ That plan, which was the product of years of effort and
which reflects a balancing of diverse constituencies, including the
state and county governments, is a very significant "given" in any
ensuing discussion of growth management.

Act 100, the Hawaii State Plan, provides a framework of objectives,
policies, and "priority actions" which are to be addressed by all state
agencies, including the Land Use Commission and the Board of Land and
Natural Resources. These objectives, policies, and guidelines are
significant as elements of state growth policy because, in particular,
the Land Use Commission is a principal state agent of growth management.

When examining developments in the state's growth management
program in the immediate future, the reality of the State Plan and
related legislation looms large. Fundamentally, there are two choices:
first, think in terms of a growth management system irrespective of the
existing system and design a system which is not constrained by existing
law; and second, deal with marginal improvements to the existing system,
recognizing that that system represents a significant statement of
values and preferences. This study takes the latter course. As recent
as one or two years ago, the choice between these two alternatives might
easily have been the former; however, the Hawaii State Plan has greatly
altered the environment within which any growth management system must
be developed.

This study begins with a recognition of the pivotal role of the
Land Use Commission (LUC) in determining the direction of growth in
terms of land use. Certainly, other instruments of public policy exert
an influence on the location of growth, such as tax policies and the
provision of public facilities. But with few of these is the Tlinkage
between decision and consequence so direct as it is with the LUC.
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The LUC is guided by legislatively enacted policies. An essential
character1s§1c of the existing system is that thg LUC is granted con-
siderable discretion in its decision-making; the guiding policies are
gegera] and require both considerable interpretation and the exercise of
Judgment in their application. Improvements in the system might focus
on any of several components of the system. For example, such improve-
ments might be concerned with increasing the specificity of the poli-
cies, with constraining the decisions of the LUC when certain conditions
g;e ?et by proposed developments, or with modifying the procedures of

e Lommission. This study examines several marginal changes to LUC
operations, discusses their operation, and assesses their performance.

The alternatives investigated are:

(1) Guidelines Revision. This option would entail a focusi
of the mu1t1tudg_of concerns expressed in egistin legislation (paﬁg?;?g
ularly the Hawaii State Plan and the Land Use Law? by specifying a
sma]]gr set qf guidelines for use by the Land Use Commission in its
dec1s1on-mak1ng_processes. Any such system of guidelines revision must
accept the reality of existing legislation which constrains the LUC.
This option wgu]d_not be a substitute for that legislation, but would
serve to c]aryfy it and provide a focus on the most significant factors
which the Legislature judges should influence LUC decision-making.

(2) A System of Performance Standards. A perfo -
dards system would specify levels of consequences of ?and E?:ngﬁaﬁggz
which are deemed acceptable. As such, they are akin to guidelines, but
allow less room for making value Jjudgments. These levels of accep%abi-
lity, or standards, could be adopted by regulation. By clearly stating
what the standards are, the LUC could exercise considerable leverage
over Qeve1opment. The LUC would have a framework for comparing the
;glg%;ve acceptability or desirability of different development pro-

] (3) A Regional Environmental Assessment System. i i

1s a response to observations that the LUC has had aygeograp;?éspggflon
spective that is too narrow. This alternative entails a requirement
that.broad scale implications of land use change at a particular site be
considered 1n_LUC deliberations, for example, an examination of signifi-
cant system-wide transportation impacts of urban development.

) (4) A Regional Sketch Plan. A sketch plan is an in »
tation of'ex1st1ng policies in mapped form. The grgument behiﬁgrg;$s
proposal is that, given the multitude of policies embodied in the State
Plan, the LUC would be well-served by seeing those policies expressed in
terms of particular land units. For example, a policy specifying a
preference for preserving certain types of agricultural land in that use
could be 111u§trated by mapping lands of those types. Many policies are
capable of being mapped in this fashion, although others are not. The
sketch plan would serve as an information base for the LUC and would
not, in itself, be a land use district boundary map.
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(5) A System for Consolidated Review of Boundary Amendment
Petitions. This option is in response to the observation that existing
LUC procedures do not provide for a comprehensive overview of what
changes are being proposed in a region. This proposal would have
boundary amendments in each county being mgdg only once every four
years. The resulting "stacking up" of petitions would permit an assess-
ment of the cumulative impacts of sets of petitions and a selection of
the preferred set of petitions from the total.

A1l of these proposals have significant advantages and disadvan-
tages. While none of them challenges the validity of the LUC as an
agent of growth management, they all, to different degrees, provide for
significant change in LUC process or substance. They all serve to make
the LUC decision-making process more explicit.

No single alternative from among those examined here is clearly
established as the preferred alternative. Rather than adopting a "pure"
alternative, a strategy for marginal change is suggested. This might
involve at Teast the following:

(1) Guidelines revision to the extent that the multitude of
objectives, policies, priority actions, and guidance policies now
bearing on the LUC is distilled into a manageable set. The State Plan
now requires the LUC to address all the provisions included in the Plan
in its rules and regulations. This is a monumental task unless some
legislative guidance is provided.

(2) Development of some elements of a sketch plan to the extent
possible, based on a reduced set of revised guidelines. Given the
strong policy statements in the State Plan, it is reasonable to see
their advance expression on maps, if that is possible.

(3) Further consideration should be given to giving the LUC a more
pro-active role in growth management. Whether or not it is to assume
such a role is a fundamental question that is far more basic than a
discussion of specific alternatives. If it is agreed legislatively that
the LUC is the proper body to exercise pro-active growth management
functions, then a range of alternatives might be employed in its pro-
cesses, including a performance standards system and tools that further
aid a comprehensive viewpoint, including procedures for requiring
regional environmental assessment and consolidated review of boundary
amendment petitions.

It is, perhaps, these fundamental questions of what role the Land
Use Commission is to play vis-a-vis the other agents of growth manage-
ment (e.g., whether it is to continue to be reactive or become pro-
active in nature) that require the most attention at this time.
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INTRODUCTION

This Study in Context

This examination of land use management procedures and their role
in Hawaii's growth management program is a direct outgrowth of a study
done in 1977 which was reported in Growth Management Issues in Hawaii.2/
That study investigated state land use management as one aspect of
growth management. This study seeks to explain further some possible

modifications to Hawaii's land use regulatory system and to demonstrate
their application.

It is useful to clarify the relationship between growth management
and land use management. Growth management seeks to contain the con-
sequences of growth within acceptable levels. For example, traffic
congestion and water quality might be two aspects about which a commu-
nity is concerned and which are linked to growth. A growth management
program might appropriately consider the relationship between the
timing, location, and density of growth and other land use considera-
tions on- these concerns. However, mechanisms other than land use
controls can also be employed in growth management programs. For
example, public transportation policies and programs obviously affect
automobile congestion; pollutant discharge regulations affect water
quality; taxation policies may indirectly affect both. The purpose of
having a growth management program is to effect a desirable quality of
Tife in the community; it is not to limit or otherwise influence growth
per se. A variety of mechanisms can be employed to accomplish this.

The particular aspects of growth that communities emphasize in
their growth management programs depend on the community problems they
face and the types of growth control tools available to them. They
share one central characteristic, however. A1l growth management
programs have at their core some form of land use management system
which affects the rate of growth, timing, location, and density of new
land development. That is, land use management is generally the prin-
cipal element of growth management programs.

The importance of land use management to growth management should
not be underestimated. While there is a continual stream of new ideas
about how communities' problems can be alleviated, many of them have not
been tested in two respects--either in practice or in the courts. Land
use regulation in many forms is well tested, however, both in terms of

effectiveness and legality, and therefore, has immense appeal to growth
managers.

One attribute of land use management that contributes to jts appeal
is that the process involved in coming to a land use decision can be
very extensive in terms of its substantive scope. Land use decisions
are increasingly based on information about a multitude of anticipated
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isi i ts on the local and regional
the decision, such as impac
consequengﬁsngiura] resources, on the housing marge?, and on government
B hatice: Such deliberations surrounding the decision require the

iy i isi how those impacts could
icti acts of that decision and how p
Egeggﬁ:;gg °fL§:§ lgg decision-makers, then, have the capacity for exer-

cising their influence on many substantive areas concerned with growth
management.

Hawaii's Land Use Law

ii i trategy origi-
ii's attempts to implement a growth management s "
natedH3¥:h the Land Use Law.3/ The Land Use Law, enact?d in 196],_was
designed to control the rapid urbanization of the state's best agri-
cultural land and to prevent development on land units not contiguous to
existing urban areas.

Means of Control

aw mandates the classification of all lands in the Statg into
one o¥h$otr districts: wurban, rural, agricultural, and coqseryat102.
Definitions are provided in the Law for each of the four d1str1gts._ﬁ .
These definitions are intended to indicate the types of land units tha
should be included in each district.

What makes the Law important in terms of'state growth management is
that changes in the district boundaries, part1cu1qr1y changes that
result in additions to the urban district, determine how much urban
areas are to be expanded and where new development w111_be 19c§ted. .
This determination of how much growth is to be allowed is cr1t1ca1.
the boundaries are too Toosely drawn, the result may be an 1rregu1a¥, ]
discontinuous pattern of growth. Such a pattern of growth can result ;n
much higher costs for public services and facilities, §uch as roads an
sewers. Tightly drawn boundaries, on the gther hand, increase the :
competition for development approva]s‘and increase land costs as devel-
opers compete for developable land units.

e second major category of planning decisions delegated to the
Commilgioneare thoge 1nvo]31ng the determination of where new develop-
ment is to occur. Should Honolulu be a]]owed to encroach on prime
agricultural land? Will more urban expansion occur in w1ndward70ahu
where small farms and Tow density deve]opmen@ are now pfeyaleny. ]
Decisions about the location of urban expansion have cr1t1ca1 impli-
cations for the direct public costs of growth; the prov1s!ons.of water,
roads, sewers, and schools. They also have 1mportant social impli- ]
cations. A tight urban 1limit in which growth 1s.a11owed to occur only
in carefully selected locations lessens the public costs_of devg]opment
and protects certain existing land uses, such as plantat19n agr1cu1ture
or small farms, but could easily result in increased housing costs if
too tightly drawn.
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From a planning perspective, the primary impacts of district
boundary amendments are on the direction of urban development, the size
of the urban district resulting from the original boundaries and sub-
sequent d1str1ct_boundary amendments, the trade-offs between urban and
other uses, particularly agriculture, and the protection of environ-
mentally fragile areas from uses that would degrade or deplete the land.
Each of these potgn?ia] impacts has secondary and tertiary implications
for costs of providing public services, potential agricultural revenues,
the amount of open space, scenic values, and environmental degradation.

Procedures

A.njne-member Land Use Commission appointed by the Governor rules
on petitions for changes in the boundaries.5/ Petitions for boundary
amendments may be made by: N

1. The Land Use Commission;
2.  State departments or agencies;

3. Cognty departments or agencies in which the land is situated;
an

4. Any person with a property interest in the land sought to be
reclassified.6/

By far the great majority of petitions are initiated by property
owners or those holding a development interest in the property. Nearly
ninety percent of such petitions are to amend the boundaries in order to
add to the urban district.7/

The process of changing district boundaries begins with the filing
of a petition with the Commission. Such petitions are required to
provide basic information about the land unit including ownership, tax
map key, county plan designation, and present use of the land. Peti-
tions for urban classification also are required to provide information
about proposed urban uses, preliminary development plans, availability
of public services and the 1ike.8/

The Commission is required to conduct a hearing between 60 and 180
days after the filing of a complete application and formal notification
of the public has occurred.9/ A recent amendment to the Land Use Law
requires that such hearings be conducted according to the "contested
case? procedures of the Administrative Procedures Act.10/ During the
hearing, all parties have an opportunity to present evidence, to call
witnesses, and to rebut the testimony of witnesses. The Commissioners
themse]yes may also question witnesses. The presiding officer, whether
the gha1rmap of the Commission or a hearing officer, administers oaths,
receives evidence, receives offers of proof, and rules on certain objec-
tions or motions.11/
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Full participation in boundary amendment process is lTimited to
"parties."12/ The petitioner, the Department of Planning and Economic
Deve]opmedff and the Planning Department of the county in which the land
unit is situated are automatically parties. Standing may also be
granted to "all departments and agencies of the state and of the county
in which the land is situated . . . upon timely application for inter-
vention."13/ Standing is also granted to persons with a property
interest in the land as well as those who reside on it or can demon-
strate that they will be directly affected by the proposed change.14/
Other persons are granted standing at the discretion of the Commission.

While the Commission may deny standing to those whose rights to
standing are not clearly articulated in the law on the basis that their
testimony is likely to be redundant or that it would make the proceed-
ings unwieldy in practice, the Commission has rarely denied petitions
for standing on substantive grounds. Denials of standing have usually
been made on procedural grounds.

0f particular importance from a planning perspective is the role of
the Department of Planning and Economic Development and the Commission's
staff in the proceedings. Earlier in Commission history, the Commis-
sion's staff assumed an advocacy role in Commission proceedings. The
staff gathered information about the petition and sought to evaluate the
petition in terms of policies in the Land Use Law and the Commission's
own rules and regulations. At present, the staff performs a somewhat
different role; one of generating information for the Commission about
the petition. The advocacy role one played by the Commission's staff is
now played more by the Land Use Division in the Department of Planning
and Economic Development.

The Commission must approve, modify, or deny the petition within a
period of between 45 and 180 days following the close of the hearing.15/
A11 approvals for boundary amendments require six affirmative votes.l16/
Commission decisions are issued as a decision and order.17/ Commission
decisions are accompanied by separate findings of fact and conclusions
of law. Moreover, if any party has filed a proposed finding of fact,
the LUC must incorporate in its decision a ruling on each proposed

inding so presented.18/

In approving boundary amendments, the Commission may decide to

fapprove only a portion of the land for which the change is requested.

In addition, the Commission may attach conditions to their approval as
necessary to uphold the general intent and spirit of the Land Use Law
and Regulations. Such conditions include, but are not limited to, the
provision of public services and facilities by the developer or the
dedication of land for such facilities and for rights-of-way to beaches
or mountains.19/

Provision is made in the Land Use Law for two types of appeals in
the boundary amendment process. Persons who have been denied standing
as parties may appeal under one provision.20/ The second type of appeal
provides for judicial review for parties who seek to establish that a
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decision and findings are "contrary to the clear preponderance of
evidence."21/ The section of the Administrative Procedures Act which
allows for such appeals requires that they be made within thirty days of
the Commission's preliminary ruling or within thirty days after service
of the certified copy of the final decision and order.22/

Growth Management Issues in Commission Decision-Making

A number of issues have been raised about how the Land Use Law has
been implemented by the Commission. These issues have to do with both
the process and substance of Commission decision-making. In this
section, a number of those issues dealing in particular with growth
management at the state level are discussed.

Comprehensiveness.

One such issue has to do with the comprehensiveness with which
the Commission deals with land management issues. As noted above, a
growth management strategy based on land management requires careful
attention to questions about where new development should occur relative
to existing urban areas, as well as how much land should be designated
urban so as to insure that developers can exercise some chojce among
land units (i.e., that the LUC is not a willing ally in the creation of
land monopolies). A major change in land use district boundaries
affects not only the petitioner, but also the land use plans of contig-
uous landowners and landowners in other parts ‘of the island. It forces
public agencies to adjust their plans and programs to provide public
facilities and services not only for the immediate decision, but also
for other amendments that may follow.

Critics of the Commission argue that the Commission focuses too
narrowly on the petition before them and does not give sufficient
attention to the "multiplier effects" of the decision they face on other
factors. The Commission's initial decision on Mililani Town in the
early 1960's is often cited as a case in point by Commission critics.

) Mililani was the first major boundary amendment involving agricultural

land in Central Oahu. Critics argue that the Commission's decision on
that petitfon set a precedent that made it difficult to deny subsequent
petitions by other landowners in the same area. Most such land units
involved prime agricultural land, and approval of such land units for
urban use, whether merited on other grounds, was in direct contravention
of one of the original purposes of the law.

Part of the difficulty in getting the Commission to take a broader
view of its land management responsibilities has to do with the struc-
ture of the law, the lack of explicit policy guidance, and the analy-
tical capability. The Jaw was originally designed to insure that
amendments to district boundaries occurred as part of a comprehensive
review conducted every five years. The so-called "five-year boundary
review" mechanism was viewed as a mechanism to insure that the Commis-
sion took a comprehensive approach to district boundary amendments.
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i i larger context or
ivi ndary amendments could bg v1gwed in a
§2$;x;d:ﬁl gsgn stztewide land allocation in such a process. In prac-

“tice, however, the so-called "interim boundary amendment" procedure in
s E)

i 1lowed to petition at any time for a boundary
wh1c2 ]agdgzggﬁz gﬁgenzrm rather ghan the exception. Recently, the
nege boundary amendment procedure was abandoned entirely in favor
fTVeByeqzterim petition process.23/ The nature of that interim petition

foge:;encourages members to focus more narrowly on the land unit under
g tition rather than take a more comprehensive view.

related problem is that the Commission is provided with
1itt12 Zi;??git po1icypguidance ?hat encourages a more comprehgpglyg_
perspective. The original district boundary regu1at1ons"regar 122 A
changes to urban districts required that the Commission "insure ‘g for
there was a sufficient reserve" of undeveloped urban land to provi $i1
urban growth for a ten-year period. Nor do the interim guidance po
cies adopted in 1975 encourage-a more comprehen§1ve view. There gqe,
however, some priority directions in Act 100 which could conceivably,
but not necessarily, encourage a broader, less ad hoc perspective.

inally, part of the difficulty of taking a more comprgheqs1ve
perspilg?vlyispthat the bounds of "comprehensiveness" are d1ff1gu1€ to
specify and defend. Which potential effects should be included? : ind
they be identified and measured with any certainty? These and relate
questions have continued to vex tho§e_who haye argued for greater
comprehensiveness in Commission decision-making.

Discretion in Commission Decision-Making

- Some critics of the Commission's decision-making haye examined the
lack of comprehensiveness argument to suggest that dec1s1onscare.no§ ]
only ad hoc, they are also arbitrary: Hencez the degree of_ ommissio
discretion in applying statutory po]1cy and its own regulations in
ruling on specific petitions is at issue.

rly, the potential for the Commission to exercise a great'dea1
of 1ai}$3deyin dec?sion-making is inherent in the criteria upon which
decisions are based. Neither the Commi§syon's regulations nor the
interim guidelines provide strict admonitions go.the Commission. "
Scattered urban development is to be "avoided,” in the language ob one
guideline, but it is not forbidden. Conservat19n_1anq is not to be
reclassified "insofar as practicable.” Reclas§1f1cat1on should not
result in "significant” adverse effects on agricultural, natural, -
environmental, recreational, scenic, historic, or other resources o e

area.

i i i issi in two ways.
The exercise of discretion by the Qomm1ss1on occurs in )
First, the Commission has to make a décision about whether particular

~ policies apply to the land unit for which a boundary amendment is being

Here the issues are factual: Would a boundary amendment result

e Does the land unit include some prime

in scattered urban development?
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agricultural land? Second, the Commission exercises discretion by
making value judgments about the extent to which particular policies

X apply. MWould the impact of the proposed boundary amendment have "sig-

nificant" adverse environmental impacts? Are existing public facilities
and services "adequate"?

Alleged "arbitrariness" in Commission decision-making occurs with
regard to the second type of discretion issue. That is to say, the
Commission rules that a particular type of impact is "significant" with
rggard to one petition, but insignificant with regard to another peti-
tion when, in fact, the two land units have similar attributes and the
two prqposed uses would result in similar impacts. One empirical
ana1¥s1s of Commission decision-making indicated that type of arbi-
trariness was particularly evident with regard to petitions involving

— ?%arge land units.24/ Large land units were more consistently approved

gr_urban uses, either wholly or in part, than smaller land units having
similar attributes.

Major reduction in the degree of latitude exercised by the Com-
mission in its decision-making would not be without some costs, however.
One obvious way to reduce the degree of discretion is to specify legis-
lative policies in great detail and to bind Commission decisions to
those policies. The difficulty with this and similar approaches is that
it requires developing an exhaustible set of policies that describes
virtually every combination of relevant attributes a potential devel-
opable Tand unit might have. Not only does such an approach require a
great deal of technical sophistication to develop such policies, it
would also require more consensus about value issues in land management
than has heretofore characterized public control. Moreover, it would
result in an almos isti oach. to Land Use Commission decision-
making; an approach that leaves Tittle room for judgment.

LUC as a Guidance Mechanism

A third concern about the Land Use Law has to do with its utility
as a land use guidance mechanism. Most growth management mechanisms are
used to guide the location, timing, density, or rate of growth. Such
mgchan1sms are usually pro-active in the sense that they are used to
d!rect or shape growth consistent with a set of well-specified objec-
\tives that may or may not be set forth in mapped form. In its original

,,\qoncepgjpn, the Land Use Law also fell into this category of pro-active
~mechanisms. The five-year boundary review procedure was an opportunity

to choose among several alternatives in directing the location of growth
and the supply of land available for urban development. The Commission
could make explicit trade-offs among several alternatives while sti]l
Teaving most of the development initiative with the private sector.

, Over the years, the five-year boundary procedure declined in impor-
| tance and was finally abandoned. The Commission has focused instead on
- individual petitions proposed by the private sector. While the Commis-
\ sion has the authority to initiate petitions themselves, they have

chosen instead a reactive posture; a posture of dealing with petitions
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net effect of this approach is to'p]ace more and more )
The ng basic growth management decisions w1th_the pr1vata:;
te sector chooses where and, within the time con-
development review process, when growth will

serially. t
authority for m§k1
sector. The priva
straints posed by the
occur.

j i i th management
fundamental issue raised by the new concern in grow N
is whzth:r the Commission should again take a more active role in

guiding growth.

Proposals for Reform of the Land Use Commission

In spite of its many accomplishments, the Land Use Law is fre-
quently identified as being in need of improvement. Most of the pro-
posed changes would constrain the action or discretion of the LUC. Some
recent proposals are now briefly reviewed.

Guidelines Revision

The LUC currently operates under rules and regu]atjons whicb .
incorporate "interim" guidelines for decision-making which were ini-
tially adopted by the Hawaii State Legislature in 197%.25[ Those .
guidelines were intended to be replaced by "permanen? guidelines which
were to be incorporated in the Hawaii State Plan, which was mandated by

Act 189, SLH 1975.26/ That plan, adopted as Act 100 in 1978,.does not £
have a "permanent guidelines" section, although the plan_ provides S

guidance to the LUC in the form of objectives, policies, and priority
directions.

To provide the LUC with guidelines, the Department of P1anning and
Economic Development prepared a revised set of gu1de1!nes for consid-
eration by the 1978 Legislature. Those guidelines failed to pass out of

committee.

Attempts at Enacting Pre-Decisions

Another approach to land use decision-making is to legislate ]
certain decisions--termed "pre-decisions" here. There were proposals in
the 1978 legislative session for such Taws. 'Noteworthy_among tnese was
a bi1ll whose primary intent was to preserve in the "agriculture 1aqd
use classification the state's best agricultural Tands.27/ .The legis-
lative proposal was noteworthy for its simplici?y of operation. Land
units with certain characteristics--basically high agricultural pro-
ductivity--would, under the proposal, simply be barred from conversion.
to urban use. The Land Use Commission's discretion would bqbgre-empted
in these cases. Some other agricultural lands would be capabie of
conversion to urban use if both the LUC and the Board of Agriculture
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concurred in the conversion. This provision would have severely cur-
tailed the LUC's freedom of action. This bill died in committee.
Nevertheless, it is only one example of attempts that have been dis-
cussed or proposed in the Legislature to constrain LUC decisions. Most
objections to such proposals revolved around the argument that such
simplistic decision rules cannot possibly be sensitive to the many
issues that must be weighed in coming to reasonable land use decisions.

Performance Standards

Still another proposal before the 1978 Legislature would have
resulted in the LUC modifying its regulations in order to explicitly
assess a set of consequences of any proposed land use change. This
procedure would require the following: (1) the development of a set of
questions to be asked of any proposed land use change which deal with
the anticipated consequences of the change (e.g., Would the development
be adequately served by highways?); (2) the determination of some
minimum performance standard for each of the questions (i.e., a level of
performance, such as a level of highway congestion which, if not achieved
by the proposed development, could result in denial of that petition for
land use change); and (3) the development of a negotiation process by
which proposed land use development could be approved if certain con-
ditions were met by the petitioner (e.g., congestion problems could be
overcome by the provision of highway improvements by the petitioner).27/
One version of this proposal calls for the assignment of different
scores to the proposed development, based on the degree of severity or
benefit of the proposed change in terms of each type of consequence
(e.qg., different levels of highway congestion would be assigned dif-
ferent numerical values reflecting their severity). This option permits
a combined weighting of individual scores which would result in a
summary score representing the total magnitude of the positive and
negative features of the proposed development.

A central feature of the performance standards system is that it
permits flexibility in responding to deficiencies which are detected for
any proposed development. If, for example, a development was adjudged
to be critically deficient in terms of the Toss of land surface which is
used in recharging the groundwater supply through the infiltration of
rainfall, the developer might propose a configuration of land develop-
ment which would reduce the amount of impervious surface in the devel-
opment and would assure the provision of groundcover which would promote
recharge; such assurances could be found to result in a development
whose performance is within the standards of acceptability.

This piece of proposed legislation was also killed in committee.
It will be considered again later in this report.
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Constitutional Convention Proposals

itutional Convention had before it several proposals
fi E:ﬁ }ggstﬁgnig;d use management system in Hawaii. Some of_thgse
A dgto radically alter the procedures of the Land Use Commission.
propoi’ethese proposals (Proposal Nos. 336 and 588) would have the LUC
ik 8 land use district boundaries only once every f1vg years, without a
o jon for amendments during intervening years. This is a reaction
prozﬂs current procedure of the LUC which permits petitions for boundary
toend;ent at any time and no longer has a statutorily imposed require-
;2nt for boundary review at regular intervals. (Note: The five-year
boundary review provision of the Land Use Law was repealed in 1975.)

is interesting to note that some delegates to the anst1tut1ona1
Conveé%i;; have consigered it necessary to incorporate detailed pre-
scriptions for the way in which the LUC would function in their pro—]
posals, although such detail is customar1]y rg]egated to statute, rule,
and regulation and not to the State Constitution.

Interpretation of These Proposed Changes

osals for changing the Land Use Law which were cited
aboverﬁgngrgghers--suggest %hat there is a need to examine the adequacy
of the Law. These proposals also indicate that there is no apparen%
agreement on what type of changes shou]d bg 1nst1tgted§ they range from
the total removal of the LUC's discretion in certa1? situations (engct-
ment of pre-decisions) to a preservation of the LUC's d1scret1op un erd
an expanded set of guidelines. Many of ?hese proposa!s were st1mu1§te
by the knowledge that the interim guidelines under which the LUC ha
been operating were set to expire w1§h enactment gf the State P1an.UC ]
However, the absence of a comprehensive set of.gu1de11nes for thg L ¢ in
the State Plan and the failure of the legislative pyopo§als mentione
above confronted the 1978 Legislature with thg po§s1b111ty that the LUC
would henceforth function without explicit guidelines other than those
found in other statutes. As a consequence, the interim gu1de11ngs were
extended until 1980. Obviously, this is a stop-gap measure. Th1s‘
suggests that it is both appropriate to review the matter of deg1s19n-
making criteria for the LUC and necessary to undertake that review in
the immediate future.

The New Element: The Hawaii State Plan

Act 100, the state planning 1egis1atiqn enacted by the 19Z§ILeg1s—
lature, provides the institutional and policy context fqr Hawaii s A
growth management. The Act mandates a "statewide planning system" whic
explicitly includes state functional plans, county general plans, the
state program appropriations process, state capital improvements apprg—
priations, the budgetary review process con@ugted by the Department of
Budget and Finance, land use regulatory decisions made by the Board o
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Land and Natural Resources and the Land Use Commission and, finally, a
Policy Council.29/

At the center of this "planning system" are the "overall theme,
goals, objectives, policies, and priority directions" incorporated into
Act 100. These elements provide the policy content upon which other
state and county plans are to be based (see the section on policy
context below).

The "statewide planning system" can be thought of as including a
po]icz apparatus, a planning apparatus, an implementation apparatus, and
a monitoring apparatus. Except for the policy apparatus which is

discussed in a subsequent section, each of these elements is discussed
beTow.

The Planning Apparatus in the State Plan

The planning apparatus includes state functional plans and county
general plans. According to Act 100, state functional plans "shall be
prepared for, but not limited to, the areas of agriculture, conservation
lands, education, energy, higher education, health, historic preser-
vation, housing, recreation, tourism, transportation, and water re-
sources development."30/ State functional plans are to be prepared by
the "state agency head primarily responsible for a given functional
area" in consultation with an advisory committee appointed by the
Governor and "respective officials and people of each county."31/

Act 100 states that "state functional plans shall define, implement, and
be in conformance with the overall theme, goals, objectives, policies,
and priority directions" contained in the Act.32/ Furthermore, "(c)ounty
general plans and development plans shall be used as a basis in the
formulation of state functional plans."33/ There is some acknowledgment
in Act 100 that the functional plans may conflict with county general
plans. When such conflicts cannot be resolved, "the policy council
shall prepare a report to the legislature citing the differences and the
Justification for each of the conflicting positions together with
recommendation."34/ Functional plans are to be submitted to the Legis-
lature by the PoTlicy Council for review, modification, and adoption by
concurrent resolution. 35/

Act 100 also requires that county general plans be consistent with
the "overall theme, goals, objectives, policies, and priority direc-
tions" of the Act by January, 1982.36/ County general plans or de-
velopment plans "shall indicate desired population and physical de-
velopment patterns for each county and regions within each county."37/
In addition, Act 100 states that the "(f)ormation, amendment, and
implementation of county general plans or development plans shall
utilize as guidelines, statewide objectives, policies, and programs
stipulated in state functional plans adopted in consonance with this
chapter."38/
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The Implementation Apparatus of the State Plan

The implementation apparatus refgrs specifically to those mechan-
jsms so designated by Act 100, inciuding:

the appropriation of funds for major programs under the
biennial and supplemental budgets;

capital improvement projects and plans;

the budgetary review and allocation process of the Department
of Budget and Finance;

state plans;
decisions by the Land Use Commission;

decisions by the Board of Land and Natural Resources.39/

Act 100 requires that decisions and agpropr1at1ons_bg in cgn-
with the overall theme, goals, ob,]ectwesl,I po11c1gs, and
;ﬁ?ﬂ??i; directions contained within thjs ghapter. 40/ This sgct}on of
the law also specifies that the appropriation of funds for capéta <<ion
improvements and decisions by the Land Board and the Land Use homr]rns Y
must be consistent with functional plans adopted pursuant to tl ed awa__
In addition, rules and regulations adopted by both the Lanq Boar gnth's
the Land Use Commission "shall be in conformance with provisions o i

chapter."42/

ther mechanism in the implementation apparatus is the A795 state
clear?:ghouse process. Circular A-95 1s§ued.by the federal Off1c$ of
Management and Budget mandates the coordination of state and loca ce Add5
comments on designated federal projects. Act 100 requires the state
clearinghouse to "coordinate the review of all projects requ1r1ngd
federal funding" and to "notify the policy council of all prqpos$ Tan
federal projects which conflict with this chapter, any funct1on? p at
adopted under this chapter, or any county gepera] plans or deve opm§23
plans which are in conformance with the provisions of this chapter."43/

The Monitoring Apparatus in the State Plan

monitoring apparatus includes both thg Policy Qoung11 and the
Legis¥2$urg. Act ?Oopgandates an "overall review coordination an$ o
evaluation process."44/ The need for such'a coord1qat1on and evaluation
process is apparent.” Act 100 is far-reaching both in terms‘of‘thg :
degree of consistency that is required between the Taw and 1qd1v1 ua
plans and programs and in terms of the sheer number of p]ann1ng,dpro£ ;
grammatic, regulatory, and budgetary processes thqt_must be coordinated.
Some conflicts between the objectives, goals, policies, and priority
directions in the Act and specific plans, bquetary or regqlatory At
decisions are perhaps inevitable. To deal with such conflicts, theb c
mandates the formation of a policy council composed of eighteen members,
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nine of whom are appointed_by the Governor from lists submitted by the
mayor of each county and nine who represent state or county agencies.45/

The Policy Council is to "provide a forum for the discussion of
conflicts" between the act and functional plans, county general plans,
development p1ansz and state programs.46/ Findings and recommendations
on all such conflicts are to be reported to the Governor, the Legisla-
ture and the mayors and legislative bodies of each county.47/

Wh31e these responsibilities for conflict identification and
resolution are the most prominent of the Policy Council's duties, there
are other monitoring and evaluative responsibilities. The Council is to

review and evaluate state functional plans for conformance with the
provisions of this chapter. ."48/ The Policy Council is required to

aqv1se the Tegislature on the administration, amendment, and review of
th1s_chapter."§§/ They are specifically required to conduct a “"compre-
hensive review™ of the overall theme, goals, objectives, and policies
every four years and of the priority directions during odd-numbered
years to coincide with state budget process commencing in 1981.50/ The
Council is also required to prepare an annual report which is to contain
an "assessment of progress," an "assessment of legislation and programs
qf the preceding calendar year that have major statewide or county-wide
impact in terms of their consistency with this chapter," and "recommen-
dations to further implement this chapter" and to improve coordination
within the planning system.51/

] 'Hhilg the monitoring and evaluative role of the LegisTlature is
implicit in their budgeting and Tawmaking responsibilities, one explicit
role has been written into Act 100. Functional plans prepared by state
agencies are to be reviewed, modified, if appropriate, and adopted by
the Legislature by concurrent resolution.52/ Act 100 specifically
states that "functional plans shall not be used as a guide or to imple-
ment state policy unless said plans shall have been approved by the
1gg}s1ature."§§/ Moreover, "the legislature, upon a finding of over-
r!d1ng statewide concern, may determine in any given instance that the
site for a specific project may be other than that designated on the
county general plan. . . ."54/

The Policy Context of State Growth Management

The policy context of the State Plan is to be found in the overall
theme, goals, objectives, policies, and priority directions found in
Act_]OO. Act 100 identifies three "principles or values" as consti-
tuting thg overall theme of the State Plan: "Individual and family
se]f-suff1c1ency;” "social and economic mobility;" and "community or
social well-being." Three state goals are identified including "a
strong viable economy," "a desired physical environment, characterized
by beauty, cleanliness, quiet, stable natural systems, and uniqueness

-»" and "physical, social, and economic well-being. . . ."56/
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Objectives and policies are listed in Ac@ 100 for population;
economy in general; agricultural economy; visitory economy; federal
expenditures; potential growth activities; land-based, shoreline, and
marine resources; scenic, natural beauty, and historic resources; land,
air, and water quality; facility systems in general; solid and Tiquid
waste facility systems; water facility systems; transportation; energy
and utilities facility systems; housing; health; education; social
services; leisure; individual rights and personal well-being; culture;
public safety; government; and fiscal management.57/

These objectives and policies vary somewhat in the level of gen-
erality in which they are expressed. Most of them, however, are not
sufficiently specific to provide clear-cut guidance in regulatory
decision-making or budget allocations. For example, the objectives for
Jand, air, and water quality are "(m)aintenance and pursuit of improved
quality in Hawaii's land, air and water resources" and "(g)reater public
awareness and appreciation of Hawaii's environmental resources."58/

Representative policies for achieving these objectives are to
"foster educational activities that promote a better understanding of
Hawaii's limited environmental resources" and "promote the proper
management of Hawaii's land and water resources."59/

The most specific policy guidance in Act 100 is to be found in the
section on priority directions. Priority directions are defined as
"overall direction and implementing actions. . . ."60/ Priority direc-
tions were developed for the economy, population growth and distribu-
tion, and land resources. Some of these priority directions relate
directly to growth management and are therefore worth quoting more
fully:

Plan the development and availability of
land and water resources in a coordinated
manner so as to provide for the desired
level of growth in each geographical
area.b6l1/

Encourage urban growth primarily to existing
urban areas where adequate public facilities
are already available or can be provided with
reasonable public expenditures. Secondarily,
encourage urban growth away from areas where
other important benefits are present, such as
protection of valuable agricultural land or
preservation of 1ife-styles.62/

In order to preserve green belts, give priority
to state capital expenditures that encourage
locating urban development within existing urban
areas in accordance with the following: funding
for transportation activities that serve the
needs of existing urban areas; allocation of
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water for urban uses to areas within urban
areas, and wherever possible, locate state
buildings and facilities within urban centers
close to public transportation; except where
compelling public interest dictates development
of a non-contiguous new urban core.63/

Direct future urban development away from
critica] environmental areas or impose
mitigating measure so that negative impacts
on the environment would be minimal.64/

_ While not inclusive of the entire set of growth management-related
policies, these "priority directions" provide a sense of both the types
of concerns expressed and the level of specificity.

Act 100 was not, however, the only piece of legislation enacted in

1978 with implications for state growth management. Act 166 amended the

Land Use Law by providing that the interim land use guidance policies
shall remain in effect until 1980 when measures to implement the State
Plan become operational.65/

The interim policies are:

(1) Land use amendment shall be approved only
as reasonably necessary to accommodate
growth and development, provided there are
no significant adverse effects upon agri-
cultural, natural, environmental, recrea-
tional, scenic, historic, or other resources
of the area.

(2) Lands to be reclassified as an urban district
shall have adequate public services and faci-
lities or as can be so provided at reasonable
costs to the petitioner.

(3) Maximum use shall be made of existing
services and facilities, and scattered
urban development shall be avoided.

(4) Urban districts shall be contiguous to an
existing urban district or shall constitute
all or a part of a self-contained urban
center.

(5) Preference shall be given to amendment
petitions which will provide permanent
employment, or needed housing accessible
to existing or proposed employment centers,
or assist in providing a balanced housing
supply for all economic and social groups.
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(6) In establishing the boundaries of the districts
in each county, the commission shall give con-
sideration to the general plan of the county.

(7) Insofar as practicable conservation lands shall
not be reclassified as urban lands.

(8) The commission is encouraged to reclassify
urban lands which are incompatible with the
interim statewide land use guidance policy or
are not developed in a timely manner.66/

Scope of This Study

The set of possible improvements in the growth management capabi-
lity of the land use management system is extremely large. The con-
stituencies that have some involvement in land use processes include
land developers, landowners, users of land in its current state (e.g.,
agricuffura] interests), potential users of land in future uses (e.g.,
potential owners of houses on land now in agricultural use), land use
decision-making bodies, environmental regulatory agencies, private
interest groups (e.g., environmental conservation groups), and others.
These many factors express values which are frequently competing. That
is, any land use decision inevitably violates some of the values held by
these groups.

The scope of this investigation is necessarily relatively narrow.
It is concerned with the role of the government of the State of Hawaii
in growth management, and particularly with its function as a broker
among the competing values expressed by the many constituencies con-
cerned with land use. More specifically, this study is concerned with
the role of the Land Use Commission as a principal agent of land use and
growth management for the State. The first major aspect of this study,
then, is to investigate and demonstrate means by which the resolution of
competing values can be accomplished in LUC decisions. This part of the
study must necessarily consider how the many types of information
pertinent to such complex decisions can be integrated.

The second aspect of this study deals with another dimension of
decision-making of the LUC. A given land use decision can be based on a
broad range of information and still be narrow in other respects. Such
narrowness is principally evident in two forms: (1) the decision might
not adequately consider the implication of the land use change on the
surrounding region; and (2) the decision might not take into account
other land use changes which might follow it, the cumulative effect of
which might be mare significant than the single decision. Land use
decisions exhibiting either of these two characteristics can be termed
"ad hoc." A growth management program is hindered if it is strongly
based on ad hoc decisions because it cannot be long-range or geograph-
ically comprehensive.
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The Land Use Commission has exhibited ad hoc decision-making.
While there has been no legal restriction placed on it which would
require it to be ad hoc, a set of procedures evolved under its former
chairman which resulted in consistent treatment of information in an
ad hoc fashion. Changes in this aspect of LUC procedures require
careful examination.

ANALYSIS OF ALTERNATIVES

In this section, several alternatives for changing the adminis-
tration of the Land Use Law are explored. Each of the five proposals
contained in this section responds somewhat differently to the concerns
discussed in the previous section about the ad hoc nature of Commission
decision-making, the broad discretion exercised by the Commission (and
the resultant inconsistencies in decision-making), and about the lack of
growth guidance provided by the Commission as it currently operates.

The specific proposals are:

(1
(2

guidelines revision;

a performance standards system;

a regional sketch plan; and

)
)
3) a regional environmental assessment system;
)
5)

(
(4
( a system for consolidated review of boundary amendment peti-
tions.

The proposals are conservative in the sense that they recognize the
central role in growth management played by the Commission and propose
changes in Commission operations rather than abolishing the Commission
gr designing an alternative land management system as has been proposed
y some.

_ The discussion of each alternative is divided into several sec-
tions. For each alternative there is a rationale which identifies the
major purpose and central features of the alternative. This is followed
by a section on the mechanics of the method which provides information
about the attributes of each alternative and how it would be imple-
mented. Of particular importance in this section is the discussion of
how each alternative departs from existing Land Use Commission practice
and procedure.

The Qiscussion on each alternative also contains a section on the
organizational responsibilities inherent in that alternative. Of
particular importance is the identification of changes in the current
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distribution of administrative authority. Each alternative also in-
volves somewhat different analytic requirements. Each alternative
involves different emphases about the scale of planning analysis and the
specific impacts for which predictive capability would be required.

The design of each alternative is based on a set of assumptions
about the planning environment in which the alternative would be imple-
mented. These assumptions are identified for each alternative. In
addition, any changes in legislation that would be required to implement
the alternative are identified.

A11 the alternatives discussed in this section share at Teast one
characteristic: They are designed to provide a bridge or linkage
between the general goals and policies of Act 100 and the specific
decisions with which the Commission is faced. In a land management
system, that linkage can be provided either by developing maps based on
the general statements of policies or by developing more specific
statements of policy that can serve as decision guides on petitions
before the Commission.

One of the alternatives--the regional sketch plan option--seeks to
provide the critical linkage using mapping techniques. Two of the other
alternatives are explicitly based on some variant of the policy speci-
ficity approach.

The policy specificity approach is based on the recognition that
there is a hierarchy of policy prescriptions ranging from general to
specific. Developing specific policy guides first requires a deter-
mination of the desired outcome condition which is explicit or implied
in the general statement of policy and then developing several increas-
ingly specific policy guides which could be used to achieve the desired
outcome condition.

For example, Act 100 contains the following prescription: "En-
courage urban developments in close proximity to existing services and
facilities." The explicit desired outcome in this case is proximate
urban developments. Implicit in this outcome condition is a concern
about the fiscal costs of new development. More specific policy guid-
ance with regard to this issue was provided by a guideline proposed by
DPED during the 1978 legislative session:

Land shall be reclassified to the urban district
only when there will be no significant adverse
jmpact on existing public services and facilities
as are necessary can be provided in accordance
with the long range plans of, and with no unrea-
sonable burden upon, the fiscal and other resources
of the appropriate agencies.67/

Note that this guideline, while more specific than the general policy
statement from Act 100, still requires that significant value judgments
be made by the Commission. The Commission must still determine whether
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a "significant adverse impact on existing public services and facil-
ities" will occur or whether the fiscal impacts constitute an "un-
reasonable burden." For purposes of our discussion, such guidelines
which Teave significant value judgments to the Commission will be termed
"judgmental guidelines."

It is possible, of course, to construct policy guidelines that
provide more explicit guidance to the Commission on this issue. Thresh-
olds can be set which provide rather precise guidance about whether a
specific petition qualifies with regard to a particular standard or who
should bear the fiscal costs. Using water as an example, the following
statements represent examples of performance standards:

The estimated cost per household for operation
and maintenance of the water distribution system
(wells, mains, etc.) required by the development
shall not exceed the average total operating and
maintenance cost per household for public water
service in the county by more than 10 per cent.

Pro rata costs shall be borne by the developer for
construction or improvement of the water distribu-
tion system (without provision for reimbursement
from water sales revenues).

Such performance standards provide the most specificity. It should be
noted, however, that the standards in these statements are arbitrary
(although, of course, they could be made less arbitrary). Moreover,
they leave 1ittle room for discretion or flexibility.

_ This issue of how best to provide the linkage between general
policies and specific decisions is important in assessing the alter-
natives that follow.

GUIDELINES REVISION

Rationale

_ The Land Use Commission has operated under a specific set of
?gu1dance policies" since 1975. These guidance policies, or guidelines
in our nomenclature, were adopted by the 1975 Legislature as part of a
major revision to the procedures of the LUC. Prior to that time, less
specific guidance was provided by legislation to the LUC. The 1975
guidelines were termed "interim guidance policies," since the legis-
Tation creating them called for their being replaced by "permanent"
guidelines upon enactment of the Hawaii State Plan.
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The Hawaii State Plan (Act 100, SLH 1978) does not itself contain a
specific section with guidelines for the Land Use Commi§sion. .However,
as explained earlier in this chapter, Act 100 does provide a h1¢rarchy
of objectives, policies, and priority actions to which the LUC is to
adhere. Some of the priority actions, in particular, are as specific as
the "interim policy guidelines" in terms of their significance to LUC
decision-making. Nevertheless, the Legislature apparently concurred
with others in thinking that the guidance provided by the Hawaii State
Plan would not be sufficient for the Land Use Commission. As a conse-
quence, the "interim guidance policies" were extended for another two
years. This action was considered especially necessary in Tight of the
failure of passage of a revised set of guidelines drafted by the Depart-
ment of Planning and Economic Development, which would have met the
mandate of the 1975 legislation creating the interim guidelines.

Thus, the issue of guidelines for the Land Use Commission is still
unresolved. The LUC has adapted itself to operating under some form of
guidelines, providing for a strong interpretive and judgmental role for
the LUC. Yet those guidelines under which it was operating (the "in-
terim" guidelines) were deemed by the Legislature to be unsatisfactory
for permanent application. Furthermore, a major attempt at their
revision failed. This suggests that a serious effort might be made at
creating another set of guidelines for the LUC. Such revision, as
difficult as it may appear, is nevertheless the most conservative
modification that can be made to LUC procedures, save doing nothing
whatsoever. However, even the do-nothing alternative would result in
significant change in 1980, when the interim guidelines again Tapse.

An unresolved issue is how any set of guidelines, including the
interim guidelines now in effect, is to relate to the provisions in the
Hawaii State Plan. There are really two sets of guidelines with which
the LUC must concern itself--those in the State Plan and those specif-
ically created for the LUC. It is not clear how this multiplicity of
guidelines might be interpreted ultimately. However, it suggests that a
single set of guidelines, drawn from the multitude of concerns expressed
in the State Plan and from the interim guidelines be formulated and
promulgated in the form of regulations by the LUC. The purpose of this
would be to clarify the basis of LUC decisions, since the set of con-
siderations is now so large that it does not in fact provide effective
guidance to the Commission.

These revised guidelines would, in effect, be an interpretation of
the principal pieces of legislation which serve as the basis of LUC
action: the Land Use Law, including the interim guidelines, and the
Hawaii State Plan. It would distill the many considerations of those
Taws into a manageable set of guidelines which would be addressed in
hearings before the Commission and would provide the basis for the
findings of fact which results from those hearings.
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Mechanics of the Method

Description of the Process

Development of Guidelines.

.. ...(1) Analyze State Plan for Elements Relevant to Guidelines.
This initial stqgg of analysis would be concerned with taking an in-
ven?ory of provisions of the State Plan which would be relevant to LUC
decision-making. An example of such a relevant provision is:

Encourage urban growth primarily to existing
urban areas where adequate public facilities
are already available or can be provided with
reasonable public expenditures. Secondarily,
encourage urban growth away from areas where
other important benefits are present, such as
protection of valuable agricultural land or
preservation of life-styles.68/

_Thege_provisions would then be categorized according to their
app11cap1]1ty3 such as their role in guiding decisions on petitions for
rec]ass1f1cat1on of land into the various land use classes (urban
agricultural, conservation, and rural). ’

‘The intgnt of each provision should also be clarified, since some
provisions might be duplicative and they could be consolidated into
major categories.

(@). Draft the Guidelines. Guidelines would be drafted based
on the provisions grouped into each category of concern in the previous
step. The qt111zation of guidelines as a basis for LUC action presumes
that‘thg guidelines provide for some discretion on the part of the
Comm1§s1on.. That is, the guidelines need not provide hard-and-fast
decision criteria or standards for decision-making. MNevertheless, every
effort should be made to make the guidelines clear and unambiguous.

The set of guidelines should be no larger than is absolutely
necessary; that is, it should be a distillation of the large set of
goals,‘obJectives, and policies on which it is based. What results is
es§ent1a11y.a two-tiered system: (1) specific guidelines flowing from
this analysis; and (2) the laws on which the new guidelines are based
and to wh1ch resort may be made if the guidelines are not sufficient in
any particular decision-making situation.

(3) Adop?ion of the Guidelines. The draft guidelines would
then have to be reviewed and submitted either for legislative enactment

or adoption as regulation by the LUC. These opti i :
further below. 9 v ptions will be discussed
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Utilization of the Guidelines.

Once the revised guidelines are in place, they would be
utilized by the Land Use Commission in a manner similar to how the
interim guidance policies have been used. That is, they would suggest
to petitioners what type of information is usefully introduced in
boundary amendment proceedings and would signal the important concerns
that would have to be addressed in coming to a decision. They would
continue to provide the LUC with the opportunity for exercising its
judgment; that is, they would not be as restrictive as would performance
standards.

Organizational Responsibilities

Analytic responsibility during the guidelines development phase
would 1lie with the Land Use Division of the Department of Planning and
Economic Development. Once the revised guidelines were in operation,
responsibilities would be unchanged.

-
Analytic Requirements

The program of guidelines revision would require analytic capa-
bilities in the form of judgment, interpretive ability, and careful,
reasoned editing. These capabilities are currently found within the
Land Use Division. The review process would provide for augmenting
these skills with those of outside reviewers.

Major Assumptions

The essential assumption of this approach is that land use decision-
making based on guidelines can be effective in terms of the diverse
issues which must be addressed by the Land Use Commission. Many have
challenged this assumption in the past, citing as evidence inconsis-
tencies and ineffectiveness in LUC decision-making with respect to the
basic intent of the Land Use Law. These charges, of course, can be
countered by arguments that the LUC is the arbiter among a wide range of
interests.

An additional assumption is that the complete set of considerations
embodied in the Land Use Law and the Hawaii State Plan which now impinge
on LUC decision-making is too broad to effectively be internalized by
the LUC. The new element here, of course, is the State Plan, which has
overlaid an extensive set of considerations on what formerly was a tidy
set of guidelines--the interim guidance policies. If, in fact, the LUC
can address all these issues in its decisions, guidelines revision will
be unnecessary.

Finally, it is assumed that general agreement can be reached on a
reduced set of guidelines, based on the larger set, without creating a
legislative or 1itigious monster.
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Examples Where the Method Has Been Used

The Department of Planning and Economic Development has attempted
to have new guidelines adopted, but was not successful.

Legislative Requirements

Revised guidelines must recognize the reality of existing laws and
regulations which they would supplement or supplant. This means they
would themselves have to obtain sufficient legal status to assure that
decisions based on them are defensible. The Legislature might take the
step to clarify the relationship between the interim guidelines, which
have been given 1ife until 1980, and the many provisions of the State
Plan which bear on LUC decision-making. This could be in the form of a
resolution directing the Land Use Commission to interpret the many
guidelines confronting it in some particular fashion or it could be in
the form of legislation which itself organizes the many guidelines into
some hierarchical arrangement.

The non-legislative approach would be for the Land Use Commission

to revise its rules and regulations. Act 100 requires the LUC to review

its rules and regulations.

Decision-making process of the state land use
commission. The decisions made by the land use
commission shall be in conformance with the
overall theme, goals, objectives, policies, and
priority directions contained within this chapter,
and the state functional plans adopted pursuant to
this chapter. The rules and requlations adopted
by the land use commission to govern land use
decision-making shall be in conformance with the
provisions of this chapter.69/ (emphasis added)

As they currently stand, the LUC's regulations explicitly incorporate
the interim guidance policies.70/ The mandate of Act 100 suggests that
a major revision of this section is required. This is probably pref-
erable to seeking a Tegislative reconciliation of the many guidelines
and their relationships to one another. The Legislature has spoken.

Assessment in Terms of Major Growth Management Issues

It is difficult to design a set of guidelines that meets the test
of comprehensiveness because such a set would necessarily be lengthy in
order to cover the anticipated range of decision-making situations.
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Moreover, any attempt at exhaustiveness is likely to result in contra-

; : - : : . - tryirng
ory guidelines. The guideline apprgach necessar11¥ !nvolve§

g;c$deﬁtgfy major goals to be achieved in land use dec1s1on-mak1ng and

expressing those goals in general language capable of a range of inter-

pretations.

In the past, petitioners before the Land Use Commission havg gone
to great lengths to describe their propgseq boun@ary.amendments in ways
that would make them consistent with existing guidelines. One of the
difficulties of most current sets of guidelines gsed for ]and use
regulatory purposes is that the level of geqera11ty at which they are
stated makes it possible to interpret them 1n"§evera1 ways. Moregvera
they often include words and phrases such as "insofar as pos§1b1e an
"whenever practicable." Such phrases make the exercise of discretion
not only possible, but inevitable.

Unless guidelines are written for the Commission that §pecif1ca!1y
direct the Commission to guide the location of development into parti-
cular geographic areas and/or away from other areas or contain clear
directions about the timing of deve]opmgnt, the use of guidelines is
1ikely to be more reactive than pro-active.

A PERFORMANCE STANDARDS SYSTEM

Rationale

erformance standard is a specified acceptab]e ]eve] of a par-
ticu]grpconsequence of some action. An important distinction between
performance standards and use regulations is that the 1attgr tend to
specify how an activity is to be carried out, for example in terms o;.]
density, type of use, building heights, floor area, and setbacgs: w‘1 e
the enforcement of performance standards may affect_how an activity is
carried out, the emphasis of performance syandards is on the ultimate
effects of an activity on the land and environment rather than on the'
causes themselves. As long as consequences are acceptable, the activity
could be considered acceptable.

h sed in industrial zoning to control noise, glare, and s]m11ar
side gfigc%s, performance standards define acceptable ]evg]s of nuisance
or "externalities" of the development rather than specifying agceptab]e
uses. In meeting environmental concerns, they may specify maximum
levels of stress to be imposed on natural resources by Qeve1opment. The
nature of performance standards is summarized by Einsweiler, et al.:
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As in all zon!ng, the concern is with side effects
(or 1n economic terms, externalities) that are not
taken into account by regular market transactions.
Performance standards are a means of specifying
acceptable levels of external effect and letting
the market determine use as opposed to specifying
precise uses that would produce acceptable levels
of external effect.71/

_ Performance standards.can be and are used in a wide variety of
situations. They are particularly suitable for application in land use
regu]at1on: A land use regulatory system employing performance stan-
g::gicggqu;reg Fhe sgec1f1cation of standards and a procedure for

g decisions based on a determination of how
comply with the standards. PropRssd tanct e

A simple example will illustrate the potential application
concept. A standard concerned with surface water runggf from a giosgged
land.deve1opment might be: "The amount of water runoff from a site may
not increase more than 10% above the level of existing runoff." A
proposed Tand development could be approved if there is a prior deter-
mination, based on best available estimates, that the standard would be
met; otherw1sg, the proposal would be denied. The standard does not
itself determine what use can be made of the land; rather it specifies
thgt the.coqsequence of whatever use is made of the land must be main-
;?;Eed w1§g1n ﬁgceg%ab]ﬁ }eve1s. In fact, it provides the developer

considerable flexibility in i i
 Eandond b B e y structuring his proposal so that the

A land use regulatory system based on performance standards would
employ any numpgr of standards related to a set of consequences of
concern. Hawaii could implement a decision-making system for the Land
Use Comm1ss1on_based on performance standards. Many variations on this
theme are possible; some will be explored here.

It is generally agreed that specific guidelines are desirable for
1§nd use dgc1s1oqs--guide]1nes that are specific without being restric-
tive, f]ex1b1e.w1th9ut being vague. A system of performance standards
provides a ]eg1s]at1ve and administrative framework for relating demands
and capacities of various natural and social systems influenced by
devg]gpment.‘ It also promotes a negotiation process as part of the
dec1s1on-ma@1ng system. Performance standards attempt to clearly define
the capability of a community to absorb growth related to legally
defensible health, safety, and welfare criteria.
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Mechanics of the Method

Description of the Process

This discussion will concentrate on a basic performance standards
system employing straightforward threshold standards. Subsequently,
some attention will be paid to a variation which could employ a more
sophisticated scoring system which assigns to anticipated consequences
of an action scores which represent the magnitude of their impact.

The performance standards system would require two distinct stages:
(1) specification of the system; and (2) operation of the system.

Specification of the System

There are three critical components of specifying the system.

(1) Determination of the scope of impacts (or consequences).
This component is concerned with the specification of the substantive
scope of the system. That is, what consequences of land use are of
concern? As indicated in earlier sections of this report, there are
many sources where these concerns are expressed which would be relevant
for the Land Use Commission, including the Land Use Law, the Hawaii
State Plan, the Hawaii Environmental Policy Act, and the Coastal Zone
Management Program. This stage of development of the system would
require screening such legislative mandates (and others) to identify
those factors that could be developed into decision-making criteria.
The attempt should be made to include factors that have measurable--and
predictable--consequences. Examples are: amount of agricultural land
of various productivity classes lost; deterioration in levels of service
on downstream highways (congestion); and proportion of housing provided
in the proposed project for certain income groups.

(2) Specification of standards. This component requires the
specification of boundary levels of acceptability for each of the
consequences of concern, as discussed above. For example, the State
Plan contains the following policy statement:

Encourage urban developments in close proximity
to existing services and facilities.72/

Explicit or implicit in such policy statements is the achievement
of some outcome condition. The identification of desired outcome
conditions can then be used as a basis for constructing performance
standards. Performance standards are more specific than the judgmental
guidelines which were discussed earlier.

Performance standards designed to achieve greater efficiency in the
delivery of public services or construction of facilities could take a
variety of forms. For example, they could be based on the desired level
of efficiency and on the desired distribution of costs. The following



-36-

examples prqvjde a sense of how a generally-stated policy of promoting
greater efficiency in public service delivery can be translated into
performance standards:

Performance standard with respect to water:

The estimated cost per household for operation and
maintenance of the water distribution system (wells,
mains, etc.) required by the development shall not
exceed the average total operating and maintenance
cost per household for public water service in the
county by more than 10 per cent.

Pro rata costs shall be borne by the developer for
construction or improvement of the water distribu-
tion system (without provision for reimbursement
from water sales revenues).

Performance standard with respect to sewers:

Pro rata costs shall be borne by the developer for
connecting sewerage from the proposed development

to the nearest sewage collector and for increasing
the capacity of the collection system if necessary.

Note that thege examples are designed to encourage developers to
cons1dgr the eff1c1gncy issue in their economic analysis of the devel-
opability of a particular site by requiring them (and potential home-
owners) to bear the costs of "inefficient" developments.

Performance standards can be constructed to reflect other policies
as well. The f91lowing example refers to agriculture, for which there
are sever§1 9011cy statements in the State Plan. The section of the
P]an_spec1fy1ng objectives and policies for the economy contains a
proy1s19n_that "it shall be the policy of this state to . . . assure the
availability of agriculturally suitable lands with adequate water to
accommodate present and future needs."73/ To achieve this policy, a
number of priority directions have been specified in the Plan including
the following:

Seek to gccommgdate urban growth in existing urban
areas while maintaining agricultural lands in agri-
cultural designation.74/

Providg adgquqte agricultural lands to ensure the
economic viability of the sugar and pineapple
industries.75/

Seek to protect prime agricultural and aquacultural
Tands through affirmative and comprehensive programs.76/
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5 . encourage urban growth awéy from areas where
other important benefits are present, such as
protection of valuable agricultural land . . . 77/

The explicit desired outcome in these policy statements is the
increased viability in sugar and pineapple industries. A simple stan-
dard which achieves this objective might be the following:

Performance standard with respect to agriculture:

Lands with soil classified by the Land Study Bureau's
Detailed Land Classification as Overall (Master)
Productivity Rating Class A or B, and lands classi-
fied by the department of agriculture as prime agri-
cultural land, unique agricultural land, and other
important agricultural land shall be maintained in
the agricultural district, once so classified.

Such a standard is an absolute prohibition and as such is not
sensitive to particular situations in which it might be desirable to
permit.the redistricting of productive agricultural land. Some flexi-
bility can be built into the standard by adding to it the phrase:

except where the Department of Agriculture can

demonstrate that the loss of a particular land

unit to agriculture would not be detrimental to
the Tong-term agricultural productivity of the

state.

Another priority action in the State Plan calls for planning "the
development and availability of land and water resources in a coordi-
nated manner so as to provide for the desired Tevels of growth in each
geographical area."73/ The implicit desired outcome in this statement
is the promotion of the compatibility of state and county plans and
actions. An example of a performance standard to achieve this implicit
goal is as follows:

Performance standard with respect to compatibility
of state and county plans:

Lands shall be reclassified for any urban use only
if the most specific county land use plan designates
that Tand unit for the proposed urban purposes.

These examples indicate how it is possible to construct performance
standards using the State Plan as a policy base.

Another important issue requires special attention. Any concern
expressed in a simple statement of policy may not be simply translated
into a performance standard. Some concerns--perhaps most--would require
a number of standards. For example, a policy-level concern with housing
would reasonably be manifested in different performance standards
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relating to cost, quality, type, and Tocation of housing; no single
statement (or standard) could adequately specify what is adequate for
all income groups. Similarly, other concerns, such as transportation,
agriculture, and noise, would have to be expressed in multiple per-
formance standards.

While this exercise of translating policy concerns into standards
might be accomplished with sufficient time and other resources, the
resulting compendium might include hundreds of performance standards
reflecting scores of concerns. Two problems would confront the LUC in
administering such a system. First, getting agreement on the entire set
of hundreds of performance standards would be extremely difficult, if
not impossible. And second, the administration of such a system would
be exceedingly cumbersome.

If a performance standards system was being instituted without
having to relate to an existing growth management system, such as has
been the case in some jurisdictions, then developing a reasonably-sized
set of performance standards would not be so difficult. However, the
development of such a system in Hawaii would now have to relate to the
scores of provisions in the Hawaii State Plan--provisions which have
been only recently enacted after a considerable period of gestation.

(3) Determination of the use of standards in decision-making.
The development of performance standards would have meaning only if it
had some bearing on the decisions of the LUC. The standards could be
employed in a variety of ways, from the very stringent to the more
relaxed. Under a very stringent interpretation, the LUC would be
empowered to deny any application that failed to meet the test of all
standards. However, under this interpretation, allowance could be made
for the petitioner to amend his petition so that the proposed devel-
opment would have its impacts within acceptable bounds.

Under a more flexible system, a formal finding of the degree to
which the proposed use would comply with the standards would be made a
part of the LUC's record. The LUC might approve a petition if it did
not comply with all the standards, providing the mitigating circum-
stances would be explicitly explained; without such explicit explana-
tion, the concept of performance standards would have little meaning.

Another option would merely use the finding of non-conformance to
standards as a device to flag the petition under consideration for
special scrutiny. With this approach, petitions meeting all the stan-
dards could receive more streamlined approval, while others would get
added attention.

Obviously, a variety of arrangements for utilizing performance
standards in coming to a land use decision could be employed.

This and the preceding components would obviously require signifi-
cant effort on the part of the Land Use Commission, assuming the LUC was
responsible for developing the rules and regulations of which these
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would be a part. This system would increase the visibi]jty.of the LUC's
decision-making procedures considerably. Perhqps most 51gn1f1§ant1y,‘1t
would require the pre-consideration and specification of decision-making
criteria to an extent never experienced under the Land Use Law.

It should be emphasized, however, that such a system wou]d not
eliminate the role of judgment in the LUC's decisions. Th1s system
permits the expression of many growth management concerns in specific,
measurable standards. However, there are some concerns which are not
capable of such quantification. For example, the development of a
particular land unit might technically meet the specified performance
standards, but it might be determined that it runs counter to general
guiding policies concerning the preferred direction of urbaq growth on
the island. Not all judgments can be completely prereterm1ned. The
performance standards system would permit the narrowing of‘the scope of
these major judgments, however, while providing clearer guidance,
understandability, and predictability in those areas where standards can
be specified.

Operation of the System

(1) Prediction of impacts of the proposed use. The petitioner
would, as part of his application, provide a prediction of the con-
sequences of his proposed use for each of the areas of concern. This
would be similar to what is now required of petitions before @he LuC,
but would be more focused in terms of the specific impacts wh!ch are
reflected in the standards. The use of assertions by the.pgt1t1oner,
rather than analysis amenable to verification, would be minimized,
because the performance standards would be limited to consequences
capable of measurement. It would continue to be the LUC's responsi-
bility to judge the petitioner's assertions_regard1ng @he_cons1stengy of
his proposal with general objectives, pq]ic1es, and priority directions,
frequently without the possibility of rigorous analysis.

The staff of the LUC or of the Land Use Division (DPEQ) would
evaluate the petitioner's predictions of impact. This review might be
enhanced by providing for review by others, such as is permitted under
the Environmental Impact Statement procedures. (Note: Generally,
environmental impact statements are not required as part of applications
for land use boundary amendments.)

Review of impact predictions is important because the state-of-
the-art of impact prediction does not permit unambiguous results. .A
range of impact prediction methods is available for each impact, with
each based on different assumptions and having different input da?a )
requirements. Each method will generally produce a prediction which is
inherently imperfect, although useful.

(2) The finding of fact-relating impacts to standarqs. The LUC
would make a finding as part of the hearing record regarding the com-
pliance of the proposed development with the performance s@anqards.
Adjustments to the proposal could be made, with modified findings.
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] -(3) The decision. The LUC would make its decision based on the
findings. The decision might incorporate nonstandard-related findings,
depending on the reliance made on performance standards compliance in
the LUC's decision-making rules of practice.

A Variation

' The preceding example provided for standards with fixed cutoff
points; basically, they served as "on-off" switches. An alternative
approach would provide a numerical score for various levels of each type
of impact. Under this variation, a proposed development would be judged
not in terms of whether it complied with each standard ("ves" or ”no”?
but in terms of the magnitude of each impact. The impact would be
measured along an interval (continuous) scale (e.g., amount of acreage
Tost to agricultural production); a "score" would then be assigned
depending on the magnitude of the impact. Decision rules would relate
to the scores. For example, cutoff might be set for the minimum (or
maximum) total score, representing the cumulative effect of all impacts
under consideration. Such a procedure could explicitly permit the
trading-off of some types of impact for others; that is, some benefits
could offset costs because of the numerical summary of impact scores.

As noted above, such a system would not replace the LUC's role in
applying judgment to petitions. In the first place, the LUC would be
instrumental in specifying the performance standard scoring system.

But, again, numerical standards might not be appropriate for all decision-

making_considerations; in other cases, considerable judgment and inter-
pretation would continue to be required of the LUC.

Organizational Responsibilities

The Land Use Commission would continue much as it currently does,
with the responsibility for hearing information in a quasi-judicial
procedure and coming to a finding of facts in each case. However, ijts
responsibilities would be augmented during the period in which the
performance standards system would be incorporated into its rules. Both
during this period and later, when the system is in operation, the LUC's
staff would need to be expanded unless the process of reviewing impact
predictions were expanded to include outside reviewers. The staff would
have added responsibility for interpreting each petition in terms of its
impacts; this would require considerable breadth in expertise.

In most respects, the performance standards system would require
only minor shifts in responsibility among the various actors involved.
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Analytic Requirements

A considerable amount of analysis--both quantitative and quali-
tative--would be required to make this system operational. Principal
among the requirements are:

Determination of Scope of Standards.

This stage would require a thorough review of existing laws, a
distillation of the objectives, policies, and priority directions of
those laws into specific impacts of concern. Considerable judgment
would need to be exercised, partitioning provisions of the laws into
those which are capable of being transformed into specific standards and
those which are not.

Specification of Standards.

Actual standards, or cutoff points, must be determined for
each of the impacts included in the scope. A question requiring reso-
lution in this regard is, what is the appropriate geographic and tem-
poral scope of impacts? Some impacts are localized while others are
very extensive. Some impacts are short-lived, while others are long-
lasting. Some impacts, such as those on large public service systems
(e.g., transportation systems), may exhibit all these characteristics.
Therefore, some impacts of concern might require specification in the
form of several standards. The generation of a set of standards which
is complete enough to reflect legislative requirements while brief
enough to be manageable would be difficult.

Prediction of Impacts.

The petitioner would be required to provide predictions of the
level of each type of impact reflected in the performance standards
unless the system specified that such predictions would be made by an
agency of government (e.g., LUC staff or Land Use Division staff). This
would require the provision of a wide range of analytic capabilities by
all of these groups, regardless of who produced the original predic-
tions, in order to assure all parties of the legitimacy of the predic-
tions.

Requirements Under the Variation.

The variation of the system, discussed above, under which
impacts would be scored, would have additional analytic requirements.
This system would require: the specification of the appropriate range
of scores for each impact (in some cases, both positive and negative
scores would occur); a correspondence table (or function) relating
impacts to scores; and, perhaps, a means by which scores could be pooled
in order to arrive at summary impact scores. The latter possibility
presents special analytic difficulty; it requires the specification of
trade-offs among the pooled impacts. That is, the scales must be
mutually consistent and additive. While there are examples where such a
system have been implemented, the considerations embodied in those
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systems have not been as extensive as existing statutes would require of
a performapce standarq system in Hawaii.79/ Avoiding charges of arbi-
trariness in the scaling system would be difficult.

Major Assumptions

The first assumption of the performance standards approach is that
a prepondgrqnce of land use impacts--those incorporated in the system--
are quantifiable. If they are not, then the operational advantages of
the system cannot be achieved. This also assumes a willingness on the
part of those agencies and officials responsible for managing the system
to supJecF what are usually general statements of public policy to
scrutiny in the development of precise language and standards.

Assumed of the system is that it is possible to predict impacts
bgth'agcurately and reliably. That is, that predictions do not deviate
significantly from (eventual) observations and that predictions by the
same assessor are consistent from one case to the next.

It is assumed that the indicator incorporated in the standard
actually measures the "problematic" impact which the standard is in-
tended to manage.

Finally, it is assumed that a critical level can be determined (th
standard itself) which is defensible. ithe

Examples Where the Method Has Been Used

) Variations of the performance standard system are currently in use

in several mainland jurisdictions. The best known systems are employed

by Ramapo (New York), Marin County (California), and Petaluma (Califor-

nia). The Petaluma and Ramapo systems have survived prolonged court

Zga]}enges. Further elaboration of these systems is provided in Lowry,
al.

Legislative Requirements

_ The suggestion that a performance standards approach to decision-
making be adopted by the Land Use Commission is largely a consequence of
the pro]1ferat10n of Tlegislative guidelines experienced in the last few
years. There is a need to cut through the maze of objectives, policies
and priority directions and make them operational, if they are to have ’
any meaning. The performance standards approach would require some
addgd_ru]e-m§k1ng oriented toward the procedural aspects of the LUC's
decision-making, but perhaps not toward the substantive aspects. The
LUC would have to change its Rules of Practice and Procedure to incor-
porate performance standards in the pre-decision process. It would be
required to address the issues addressed in the State Plan in its rules

-43-

at any rate, as specified in HRS 226-52(b)(2)(D). It might do this by
specifying performance standards for those impacts of concern which are
amenable to such analysis, while leaving those which are not amenable to
standard specification to qualitative judgments of the LUC.

The system would also require appropriations for augmenting either

. the LUC staff or the Land Use Division staff or both, reflecting the

increased demands on their analytic capabilities and workload.

Assessment in Terms of Major Growth Management Issues

As is the case with the guidelines revision alternative, a system
of performance standards would not likely be comprehensive. A manage-
able system of standards could not realistically incorporate the hun-
dreds of standards that would be required to adequately reflect the many
concerns which are generally considered essential to land use decision-
making at the level of the LUC. This results from the observation that
a single concern might require several standards in order to be ade-
quately addressed. For example, relatively simple statements like
"provision shall be made for low-cost housing" cannot be simply ex-
pressed in the form of a single standard; several would be required,
relating to different income groups and/or housing types.

The impact of performance standards on Commission decision-making
discretion depends on the type and extensiveness of the standards and
their role in decision-making (i.e., whether they are mandatory or
advisory). It is possible, however, to design standards that greatly
reduce the Commission's discretion and increase the likelihood that
petitions involving similar land units will be treated consistently.

To the extent that the standards were applied to petitions ini-
tiated by landowners, the performance standards approach would still
have to be described as basically reactive in nature. This is because
standards would be constructed to guide development away from certain
areas; development would not necessarily be guided toward more preferred
areas.

A REGIONAL ENVIRONMENTAL ASSESSMENT SYSTEM

Rationale

Much land development in Hawaii has occurred on land units which
obtained the necessary land use classification without being placed in
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the context of a larger region. That is, the evidence that was con-
sidered as part of the decision-making process largely ignored the
spillover effects of the proposed land use change on the community-at-
large. Some actions that occur at a single site have repercussions that
extend far beyond the boundaries of that site. They may affect the
natural resource base, the people, and governmental expenditures in
regions of varying extent--from the nearby community to the statewide
level.

The Land Use Commission has frequently considered the merits and
demerits of petitions for reclassification on the basis of the localized
impacts on the site or in the near vicinity of the site. A considera-
tion of impacts at some distance from the Tand unit has been minimized.
An example in point is the case of the petition to reclassify nearly 500
acres of agricultural Tand in 1977 as part of the Mililani Town develop-
ment on Oahu. Questions regarding the impact of the proposed devel-
opment on water availability elsewhere in the region served by the same
groundwater aquifer were shunted aside during the hearing in favor of
the question of whether water was available at the site for the proposed
development. This was in spite of the common knowledge that some
deterioration in service was being experienced in the area served by the
same groundwaters.

While the LUC has tended to limit its purview to narrow site or
near-the-site considerations, it has done so without being so mandated
by Taw. There is no reason why the LUC cannot broaden its perspective
to consider regional impacts of its decisions. In fact a strong case
can be made that, as a principal growth management agency of the State,
it should be required to have this broader geographic perspective.
Prior to 1975, the Land Use Commission undertook periodic reviews (every
five years) of land use classification throughout the State, which took
on a regional character. Nevertheless, "interim" reclassifications--
those between five-year reviews--were still generally narrow in geo-
graphic perspective.

In order to incorporate regional considerations into its decision-
making procedures, the LUC could modify its regqulations in a fairly
simple way. This would call for inclusion of requirements that peti-
tioners answer a set of questions that represent a regional perspective.

The importance placed on regional analysis prior to such decisions
has been recognized in the federal courts. It has been observed that

[i]t is apparent that geographically restricted site-
specific environmental impact statements will not

be sufficient to meet the requirements of the NEPA
[National Environmental Policy Act], as recently
interpreted by the courts and defined by the Presi-
dent's Council on Environmental Quality:
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'The interrelationships and cumulative
environmental impacts of the proposed
action and other related Federal projects
shall be presented in the (environmental
impact) statement.'80/

0f course, decision-making by the LUC QOes not involve federal proqects
in the typical case. But the observation quoted abgve dogs summarize ad
significant shift in thinking away from narrow con§1derat1ons and towar
the broad view. While some would hope that these issues could be ]
addressed simply by a rigorous requiremeqt for a divulgence and review
of regional impacts in an environmen@a] impact statement (EIS)_as nart
of the petition application, an EIS is not requ!red in the typical LUC
reclassification process. Therefore, such requirements would have to be
built into the LUC's own regulations.

The system that is proposed here would proviqe a shopping list of
questions that have a regional orientation and which wgu]d_have to be
addressed as part of the land use boundary change application.

Mechanics of the Method

Description of the Process

Specification of the System.

This component is concerned with iqentifying thg types of
impacts to be considered and clearly specifying the questions to'be
asked of each type of impact. Impacts of concern are expressed in
several pieces of legislation, including the Hawaii State Plan and the
Land Use Law.

While there is a question of what region is the appropriate region
to consider in assessing regional impacts, Fhat turns out to bg a
manageable problem. There is no single region that is appropriate for
the various concerns that ought to be addressed in a regional assessment
system. Different types of development have varying regional impacts
depending on the nature of the development, and d1ff§rent impacts have
varying spatial expressions. Some developments and impacts m1ght_be
highly localized; others will extend to larger areas wh]ch‘are still
sub-areas of islands; and still others will affect entire 1§1ands or
perhaps the state. Provision must be made for flexibility in the
interpretation of "region."

Operation of the System.

The informational requirements of this system cogld be 1ngor-
porated into existing procedures with only minor modjf!cat1on. Basic-
ally, the system would require a response by the petitioner to an
expanded set of considerations included in the LUC regulations. The
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expanqed app1ica?1on would then be subject to the same type of review
that 1t'now receives. In addition, findings by the LUC with respect to
the regional concerns would become part of the hearing record.

Organizational Responsibilities

Responsibilities for all parties in the process would remain as
they are.

Analytic Requirements

What Kind of Information is Generated?

) The following set of questions illustrate the way in which
regional concerns can be incorporated into the informational require-
ments of thg LUC's boundary amendment process. These questions are only
ggpgﬁgentat%ve ofTﬁhose which might be developed with the implementation

is system. ey are not intended to replace i i
otherntse be et p questions which would

Of course, any assessment procedure is premised on havin i
metho@s of predicting the impacts under cons?deration. Itvcag Eg]1ab1e
ant191p§ted that, over time, such methods will become increasingly
soph1st1ca§ed and reliable, analogous to the predictive tools that have
been emerging in site-level analysis in recent years.

_ Following are several relevant areas of impact and some represen-
tative assessment questions.

(1) Transportation

What wi]] be the system-wide impacts of the proposed develop-
ment in terms of traffic congestion and the fiscal implica-
tions of those impacts?

(2) Water

whap w1]1‘be the impact of the proposed development on the
availability of water within the entire water service area fed
by the same groundwater aquifer? What would be the estimated
cost of overcoming any deterioration in service?

(3) Agriculture

If agricultural land is being lost to the provosed develop-
ment, what are the implications of that loss in the context of
any other losses that may have occurred in the region on the
Tong-term viability of agriculture in the region?
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(4) Future Development

Ylhat implications does the proposed development have for
future land use changes in the region?

(5) Historic/Cultural Resources

If there are historic/cultural sites on the parcel, how
important are they in relation to other known sites?

How is the Information Used in Decision-Making?

The information generated would be used in the same manner as
other information is now utilized by the Land Use Commission. The major
revision in the decision-making process is the change in perspective
regarding impacts of various proposals. This perspective should expand
the amount of information generated during the process to enable the LUC
to more carefully implement the State Plan and other policies through
its decisions even in the absence of regional development plans. This
system would increase the burden of proof on both the petitioner and any
parties opposed to the boundary amendment.

Major Assumptions

The first assumption is that there is a realization among the LUC
and other parties to land use decision-making that a regional perspec-
tive is necessary to the proper exercising of growth management re-
sponsibilities. No matter how strongly the rationale for such a per-
spective might be expressed, even in legislation, the intent can be
thwarted if the individuals on the LUC do not exhibit this sensitivity.

Second, proper exercising of this proposal assumes that the pro-
cedure can be understood properly by all parties--as an information-
generating procedure. As with the environmental impact statement
procedure, what is suggested here is merely a set of questions which, if
answered prior to decision-making, can enhance the quality of decisions
by introducing into the record information which has not been present
before. The answers themselves do not foreordain the decision in any
instance.

Examples Where the Method Has Been Used

The proposal discussed here can be considered a refinement of
standard procedures employed in environmental impact statement pro-
cesses. It merely clarifies explicitly that such statements reasonably
address issues of regional scope. (Hawaii's EIS regulations can gen-
erally be interpreted to avoid the regional scope, utilizing such
wording as "in the vicinity of the action," "for the area affected,"
and "of the area in question."81/
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ConSiggyezgr, some jurisdictions have more explicitly included regional
ha ons in their assessment requirements. Some of the best known
among these are California, Oregon, and Vermont.

Legislative Requirements

_There is nothing in existing State law that precludes
Comm1ss;op's considering petitions in part on thepmerits oftgﬁe%ind e
;¢g1ona' impacts. State law is general enough to permit such considera-
ions without compromising the intent of the legislation. So, one might
:?gue, the LUC could s1mp]y raise questions of regional impact at the
ime of hearing any petition for land use boundary amendment. However
another approach which would more clearly establish the significance ’
assigned to regional considerations is to amend the LUC's regulations
1n§?rt1ng language which specifies that the region shall be the appro:
g;;agﬁesggp$egf $029ern ;n the assessment of impacts. This would
islation, but wo i i
i gl s L LU uld require adherence to regulation

Assessment in Terms of Major Growth Management Issues

The regional environmental assessment s i i
: : T ystem is likely to b
cgmprehgns1ve with regard to the number and types of impac{s considered
wfen major bogndary amendments are considered. In practice, the degree
?mp§2?2r32$2;1;22?i§ depends on: (1) the number and types of regional
T 1tioners are required to identify: ini
tion of the region for each impagt. FIGHRE SRS R S tni

) Regional environmental assessment is a mechanism for i
information. By making such information explicit, it may ﬁsc:r§:1?gpact
zn the degree of d1scret19n exercised by the Commission. As described
fgrez however, the mechanism does not tie Commission decisions to
1nd1ngs of fact about regional impacts. The Commission could ignore
potential impacts revealed by the process. ’

The regional assessment system would n i
. 0 ot enhance pro-activ
gu;dazge particularly except to the extent that the prgcess revga?§OWth
potentially adverse consequences of development at a particular location

and thes i i i issi
ke e potential impacts have a bearing on Commission decision-
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A REGIONAL SKETCH PLAN

Rationale

Traditionally, land use planning has utilized maps as a device for
communicating or legally describing which land units had been designated
for various uses. Such "land use plans" have been the single most
prevalent device for summarizing implicit and explicit growth policies.
Increasingly, however, jurisdictions have legislated policies, goals,
and guidelines which have been intended to supplant plan maps, which
were seen as being incapable of providing flexible land use guidance for
communities. "Policy plans" have replaced general land use map plans in
a number of jurisdictions, including Honolulu. Other jurisdictions,
such as the State of Hawaii, have developed sets of policies, goals, and
guidelines with the intent of guiding growth without resort to a map.

Ultimately, growth as it occurs is mappable. This observation
raises,the question of why a jurisdiction, such as the State of Hawaii,
does not adopt a map which delimits areas where growth is to occur.

Such a plan map could assist the public in understanding where growth is
expected to occur and could be a guide to decision-making bodies, such
as the Land Use Commission, when they deliberate growth-producing
actions.

There are two essential questions here: (1) How would the “"plan"
be developed? and (2) How would it be used? Obviously, such a state
plan map could not be generated independently of the array of existing
statutes and regulations which affect growth management. The map would
appropriately be a reflection of those statutes and regulations.
Basically, this "sketch plan" would be a two-dimensional illustration of
governmental policies in map form. It would be an interpretation of
which Tands are targeted for growth and which are not, based on estab-
lished legislation and regulation. Given the scope of existing laws and
regulations, such a map would have to incorporate inventories of physi-
cal features, natural resources, urban infrastructure, and other factors.
These different factors would be combined in composite maps to display
various levels of land use suitability for urban use. The sketch plan
would indicate the general timing, scale, and location of growth which
can be expected in a given region within which an individual district
boundary amendment petition is being considered by the LUC.

The sketch plan could be utilized by the Land Use Commission to
identify acceptable locations for growth and to set priorities for them
in terms of desirability, suitability, and potential impact. Determina-
tions could be made as to the best locations for particular land uses,
as well as the best uses of particular locations. Currently, the Land
Use Law does not provide for making boundary decisions based on a mapped
plan. However, it is not necessary that the sketch plan become an
official map in the legal sense. It is suggested here that the sketch
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Plan serve as a guide to the LUC in its deli i i
: iberations, that it be used
gg};ucgg:;%; gxgigggegumber og statements of policy wﬁich are generally
1 In words and interpreted in specific, locali
c?gﬁexts]g1éhout referenge to other statements of po?icy. The §E;§§<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>