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Abstract

Governments across the world are struggling to ad-
dress the market dominance of technology compa-
nies through increased regulation. The Australian
Federal government found itself leading the world in
platform regulation when, in 2021, it enacted the
Australian News Media and Digital Platforms Man-
datory Bargaining Code. The furore surrounding the
introduction of the legislation, and Facebook's sub-
sequent Australian ‘news ban’ exposed the limits of a
regulatory model that has previously left the tech in-
dustry to moderate itself. In this paper, we argue the
introduction of the Code is a leading example of a
global trajectory towards regulatory change, which
sees governments move from a reactive regulation
model to specific interventions around the govern-
ance of digital media spaces. We discuss how best to
measure the successes and failures around this
more interventionist model through a case study of
the implementation of the Code in Australia. More
broadly we consider how global platforms have re-
sponded, and whether the reform is an effective
regulatory model for other national governments to
emulate.
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INTRODUCTION

In late February 2020, the Australian public were the incidental casualties of a tech Goliath's
wrath. Australian users trying to access news and information through their Facebook feeds
suddenly found themselves in a news desert. All Australian-based news and information
pages on the site had vanished from the platform—news media, charities, even the Bureau
of Meteorology and a national homewares retailer had all disappeared. Facebook had finally
made good on a threat to the Federal government that Australians would no longer be able
to access, post and share news content if the company was subject to proposed legislation
requiring tech giants to pay news media companies for content posted on its platforms. The
‘world first’ legislation was the Australian News Media and Digital Platforms Mandatory
Bargaining Code (NMBC), which would enable eligible news organisations to bargain in-
dividually or collectively with Google and Facebook for compulsory payment for the inclusion
of their news content on digital platforms and services (News Media, 2021). The furore that
ensued, however, seemed less about paying for Australian news content than it was about
what this new legislation might foretell about global moves towards the more active reg-
ulation of digital platforms.

The NMBC ostensibly aims to support public interest journalism in Australia by ad-
dressing power imbalances between digital platforms and news organisations in the pro-
duction and distribution of news and information. The Code emerged from the Australian
Competition and Consumer Commission's (ACCC) Digital Platform Inquiry, which explored
the effect that large search engines and social media platforms have on competition in
media and advertising, especially on news. The final report (Australian Competition and
Consumer Commission [ACCC], 2019) found that the market power of digital platforms had
implications for the economic sustainability of media content creators, potentially impacting
the provision of news and information to consumers. The report contained several re-
commendations around competition law, data privacy and media regulation, but one of the
first to be actioned was the ACCC's recommendation to rectify the market power imbalance
between news media businesses and digital platforms. After initial prompts for affected
industries to develop a voluntary code failed, in 2020 the Australian Government asked the
ACCC to develop a mandatory code of conduct. The code would address these apparent
power imbalances by making platforms—or more specifically Google and Facebook—pay
for content. If no resolution can be reached between a digital platform and news organisation
for payment, the code allows for an independent arbitration panel to determine payments.
Notably this is a pendulum arbitration mechanism, whereby the two parties must submit final
bids for the panel to choose between. A digital platform must participate in the code if the
Treasurer ‘designates’ it, by specifying that the code applies to it. However, no digital
platform has been designated; a very important concession that Facebook garnered largely
through their instigation of the Australian news ban.

This article views the introduction of the NMBC as a salutary example of a policy ‘cor-
rective’ to a regulatory model that had hitherto been left to digital media organisations to
define. This led to what Zeynep Tufecki terms ‘regulation by public apology’ (Tufecki, 2018).
We position the introduction of the Code as an example of global moves from ad hoc
regulation and reliance upon global platforms to ‘do the right thing’, towards more inter-
ventionist approaches to regulation and governance of digital and social media, with for-
malised rules, policies and procedures, as well as noncompliance penalties. At the same
time, there remains a strong reliance upon ‘soft law’ approaches and market-based beha-
vioural incentives for digital platforms to enact change, which is likely to set limits to the
degree to which the often lofty principles that inform new regulations achieve their intended
goals. In the case of the NMBC, this has included establishing sustainable arrangements for
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the funding of public interest journalism in the wake of the advertiser-funding model col-
lapsing (Flew, 2021a).

We use a case study around three interconnected aspects of response to the in-
troduction of the NMBC: platform, governmental and public response to the legislation.
Using this case study we aim to evaluate: firstly, the opportunities and challenges of moving
from ad hoc to formalised approaches to digital media regulation; secondly, the protection of
public access to Australian news and journalism on social media; and finally, the broader
governance of platforms in a nation-state context. This case study is framed conceptually by
an understanding of platform governance and its role in defining the impact of digital or-
ganisations beyond technical innovation (Colyvas & Maroulis, 2015) to further articulate the
social and political complexities of applying regulation in digital environments (Flew, 2021b).

BACKGROUND: MOVING FROM AD HOC TO FORMALISED
REGULATION OF DIGITAL PLATFORMS

Digital platforms are defined as systems that can be built upon to enable different tools,
services, forms of social and economic interaction, exchange, and communication
(Cennamo, 2021). Research on the governance of digital platforms has considered several
forms, with scholars variously focusing on the technology (Jovanovic et al., 2021), the
content (Marsden et al., 2020), the market value (Feld, 2019) and the social impact of
platforms. Regardless of the type of governance framework being considered, digital plat-
form companies have mostly resisted forms of regulatory intervention into their technical and
business structures. Instead, they have promoted self-regulation by positioning their ser-
vices and general operations as innovative, yet benign infrastructure (Napoli & Caplan,
2017). According to Samples (2019), such arrangements are seen as promoting technical
and economic innovation as well as providing legal safeguards for platforms, where users
are granted free use of social media and modest oversight of content posted online in
exchange for personal data about themselves. They suggest that if regulation blocked this
commercial exchange, it would be tantamount to endangering both free speech rights and
the business model of digital media companies.

As mostly US-based private, commercial actors, larger-scale social media platforms
have been granted broad immunity under US law from liability for speech and content
hosted on their platforms under Section 230 of the Communications Decency Act
(MacKinnon et al., 2014). The legislation provides ‘safe harbour’ protections, which allows
online providers to curate content on their sites without acquiring the legal status of pub-
lishers (Gillespie, 2018). There are two benefits of ‘safe harbour’ for platforms; the first is the
protection from liability for anything users post online. This legally defines platforms as
benign intermediaries that simply provide access to content, not as publishers of content.
Social media platforms, therefore, attempt to operate as largely imperceptible infra-
structures, seemingly acting on individual users' and community will in circulating news
information, without interfering in the intent or impact of the circulation itself (Plantin et al.,
2016). In terms of content moderation, this legal definition allows companies to choose how
much responsibility they take for content, and to intervene on their own terms when they do
take responsibility for moderating content. It has also had the consequence, in the United
States, of the Federal Communications Commission (FCC) largely excluding itself from
policies related to the Internet and maintaining a strict regulatory focus on broadcasting and
telecommunications (Pickard, 2021). As a result, under the Biden Administration, it has been
the Federal Trade Commission that has taken the lead on addressing the power of digital
platforms.
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There is no doubt that governmental intervention into the workings of tech companies is
disruptive. This is because digital media platforms working as intermediaries for the storage
and delivery of their users' content prioritise technical and business models of dominance—
that is, ensuring their service is the only way to be found, to do business, to share and even
to exist online (Gerlitz & Helmond, 2013). Thus, as researchers such as Bucher (2021) have
suggested, tech companies like Facebook do not aim for popularity, which is fleeting, but for
market dominance like that of utility companies; life simply does not happen without them.
Nonetheless, fostering this market dominance has more recently meant more questions
about whether tech companies are merely benign infrastructure or content publishers with
responsibilities towards users, in particular to protect data privacy and intellectual property
(Fuchs, 2011), to stem misinformation (Annany, 2018), and to ensure that public interest in
news and information is prioritised (Paulussen et al., 2016).

The tech industry's response to these growing demands has often been to position their
services as empowerment of public interest ideals and therefore suggest poor outcomes are
not a regulatory issue, but a technological one, solved by more and better technical control.
So far, however, these technical controls have not been fully articulated, nor is there
transparency about how technical operations influence user behaviour, preference some
information sources or use personal data to cultivate market dominance (Andreou et al.,
2018). Thus, platforms have been able to act to protect their market value, while their
discursive positioning has been able to ‘strike a regulatory sweet spot between legislative
protections that benefit them and obligations that do not’ (Gillespie, 2010). It appears,
however, that there have now been enough global scandals, such as the Cambridge
Analytica data privacy scandal, that the stability of this discursive positioning has been
ruptured (Napoli & Caplan, 2017). While some platforms have made operational changes
due to public outcry, such as the facilitation of the Facebook Oversight Board, and increased
experimentation with issuing content warnings and removing users, much of this study has
been inconsistent, piecemeal and reactive. Further research has shown that these public
mea culpas have been paired with much more aggressive actions to control access and
oversight to their operations, including reducing the ability of researchers to access data
about Facebook (Bruns, 2019; Mac & Frenkel, 2021). The fallout from these public scandals
has led to increasing calls from governments around the world to actively regulate these
commercial entities.

Ananny and Gillespie (2016) suggest that thus far, governments have found it difficult to
legally dismantle the technical dominance of social media platforms due to the ‘socio-
technical investments people make through them: profiles and identities that have been
tended to for years; networks and relationships that exist nowhere else and would be nearly
impossible to recreate; media and metadata embedded within particular platforms and dif-
ficult to extract. However, increasing government regulatory oversight of social media
platforms has been on the policy radar in many jurisdictions, and in liberal democracies as
well as authoritarian states (Flew, 2016). Some countries have taken a regulatory approach
defining platforms' responsibility for content, such as Germany's content moderation laws
imposing heavy financial penalties for failure to remove hate speech (Heldt, 2019). How-
ever, as Flew et al. (2019) suggest, regionally based regulation of content is difficult for
digital platforms whose operations are global. Further, the regulatory tools provided by
nation-state governments are often based on policy governing traditional media formats,
which negate the complex networked infrastructure that give social media platforms their
market and social power (Flew et al., 2019). Thus, recent governmental action has focussed
instead on commercial practices, such as the European Commission's formal antitrust in-
vestigation about whether Facebook's use of social media data unfairly bolsters its position
in classified advertisements (Antitrust, 2021). Similarly, the Australian government's reg-
ulatory approach has treated Google and Facebook as possessing excessive market power
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in the digital advertising market, and thus possessing a dominant position in terms of trade
with news publishers, thus worsening the sustainability challenges facing news published in
the migration to digital, with concomitant reductions in public interest journalism
(ACCC, 2019).

A commercial approach to regulation presupposes the idea of both a market and a public
interest in the availability of news and information on social media platforms, a broadcast-era
legal framework that allows governments to enforce certain requirements in exchange for
rights to produce or offer media content (MacCarthy, 2021). In this context, the NMBC was
both innovative and disruptive in its use of competition laws to force platforms to pay for
news content (Neilson and Balasingham, 2022, forthcoming). However, it also presents
challenges for national regulators dealing with enormous global companies that have the
wherewithal to simply disengage from a region if it is no longer in their commercial interest to
continue providing all platform services. For example, while Facebook has largely adhered
to Germany's strict content moderation laws, Google News was shut down in Spain due to
market-based laws requiring payment for news content. Market-based regulation, therefore,
provides as many challenges as it does opportunities, depending largely on whether laws
define platforms as publishers, and whether they challenge the commercial interests of
platforms on a global scale.

THE DIGITAL PLATFORM RESPONSE

Facebook and Google rejected the proposition that governments had a role in shaping the
terms of engagement between news media as content publishers and platforms, instead
positing that their primary obligation is to platform users as both content consumers and
creators. Both Google and Facebook's public response was to note dangers posed to
individual Australian users if the legislation was enacted, suggesting it would ‘break’ not only
their business models but also search engine capabilities and online interactivity. There was
also a strong awareness that legislation passed in a relatively small market such as Australia
may nonetheless engender policy transfer to other, larger jurisdictions, notably the
European Union, India and Canada.

Google's reaction to the draft legislation was swift, initially focusing on a public scare
campaign. The platform threatened to remove the Google Search function from Australia,
arguing that Google would simply not be able to function under the proposed legislation.
This approach was spearheaded by the Managing Director of Google Australia, Melanie
Silva, who appeared in videos to argue that the legislation would break Google's business
model and ‘force’ the company to walk away from $4 billion in revenue (Videntin & Samios,
2021). Google also created pop-ups that would appear in the Search function ‘warning’
Australian users about the effects of the legislation. Google also tried to win sympathy by
employing local comedian Greta Lee Jackson to tell Google's side of the story (Leaver,
2021). The campaign even prompted Microsoft to weigh in, promising Australians that if
Google disappeared, their search engine, Bing, would be there to fill the void (Smyth, 2021).
When this scare campaign appeared to get a somewhat ambivalent public response, it
appeared Google accepted the legislation as a fait accompli and quietly began initiating
deals with media organisations. This is perhaps partly because Google is more invested in
news content: not simply for the advertising value or even user data, but because news
content often helps to make Search results more reliable, timely and relevant. Google was
also in the process of launching a news-focussed product that required managing re-
lationships with Australian media organisations. Google News Showcase pays participating
news organisations to give users access to some paywalled news content (Connery, 2021).
Google is currently engaging with the NMBC and the launch of the tool in February 2021 with
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14 media organisations would suggest that current (and any future) negotiations will in-
corporate the Showcase—and perhaps result in a fixed price model for news content.
Google's bigger success appears to be simply ‘reading the room’ earlier than Facebook. As
Facebook pursued their news ban, Google started signing deals with Australian news
publishers and won the praise of the Australian Federal Treasurer who claimed Google's
deals were ‘a historic moment’ which would support journalism in Australia ‘for years to
come’ (Samios & Visentin, 2021).

Facebook, on the other hand, took a very public approach to fighting the proposed
legislation. In mid-2020, when the NMBC draft was released, Facebook shared a blog post
suggesting they may not be able to provide their services if the legislation was introduced
(Easton, 2020), but this post got little attention. Seven months later while the legislation was
still being debated in Parliament, Facebook suddenly blocked all news and information
content from being accessed in Australia. When Facebook initiated the news ban, they did
not just ban straight news content; Australian users were effectively blocked from all sources
of information, including health and community services, emergency information and charity
organisations. Responding to the inevitable consumer outrage, Facebook made the point
that the legislation was flawed in that they couldn't separate a news and information provider
from a news organisation. An initial press release from Facebook stated: ‘As the law does
not provide a clear guidance on the definition of news content, we have taken a broad
definition in order to respect the law as drafted’ (Moon, 2021). In other words, Facebook's
actions were the result of taking public umbrage at being legally positioned as a de facto
news publisher, rather than as a neutral intermediary between content creators and users.
Indeed, Facebook initially briefed international media on the news ban, rather than Aus-
tralian journalists, suggesting the company's real fear was the precedent the law would set
internationally (Meade, 2020). Therefore, this ‘hardball approach’ was designed not only to
stop Australian legislation that seemed like a fait accompli, but also as a stunt to show other
jurisdictions what might happen if any further encroachment on either the legal definition of a
publisher or changes to self-regulation occurred.

Notably, one element of the draft NMBC that both Google and Facebook fiercely con-
tested was the requirement that any company designated by the NMBC must provide al-
gorithmic transparency and alert news producers and publishers 28 days before any
changes to platform algorithms. This would impact the ordering and visibility of news stories
and news organisations on their platforms. In their published responses to the draft NMBC
legislation, both companies argued this made their core intellectual property public and
would be so devastating to their business models that they could not operate in a jurisdiction
that allowed it. While the notion of algorithmic transparency was largely lost in the public
debates around the NMBC, it was the most unique element of the draft legislation. While the
big platforms didn't stop the implementation of the code, they did force the government to
make some important concessions at a critical moment in the legislative process.

THE AUSTRALIAN GOVERNMENT'S RESPONSE

The Australian government publicly positioned the Code as a remedy to lack of regulation of
tech companies, in line with what Prime Minister Scott Morrison suggested was ‘the con-
cerns that an increasing number of countries are expressing about the behaviour of BigTech
[sic] companies who think they are bigger than governments and that the rules should not
apply to them’ (Meade, 2021). However, this response has also served to highlight the
inadequacy of governmental action on digital platforms, who, as suggested previously, had
largely been left to regulate themselves. The sense of ‘reining in’ digital platforms have been
part of a global discourse concerning the inability of nation-state governments to take
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meaningful regulatory action against global companies. Through the 1990s and 2000s,
consensus prevailed that governance arrangements for global tech companies were best
addressed through multilateral fora, and the role for nation-states should be one of largely
facilitating e-commerce, broadband development, and other endeavours to promote the
digital economy. But the 2010s saw this consensus fray, as various scandals and ‘public
shocks’ led to demands within nation-states to address content issues arising more directly
from digital platforms, and concerns grew that such platforms were undermining the long-
established business models of traditional media without themselves investing sufficiently in
new online content (Cairncross, 2019). This regulatory approach has been much more
concerned with asserting the right of nation-states to regulate platforms in the same way
they would other media industries, such as publishers. Similarly, governments around the
world are beginning to argue that even global companies must realise the national objec-
tives of media policy.

It has also been suggested that the Australian Federal government's sudden interest in
public interest journalism was the result of a public and private global campaign spear-
headed by News Corporation (Carson, 2021). Public statements by News Corp Chief
Executive Robert Thomson about the commercial imbalance between platforms and
traditional media organisations may have influenced the Code's focus on competition. In-
deed, as Flew et al. (2019) suggest, the Digital Platforms Inquiry preceding the NMBC draft
legislation was dominated by submissions from competing media organisations, media in-
dustry associations and digital platform companies. Regardless of the impetus for the leg-
islation, this apparent competition between the legacy news industry and social media
platforms also played into both media industry and governmental discourse. Much of the
Australian government's public discourse about the legislation has suggested the need for
more aggressive action to ‘break up’ the dominance of bigger platforms, a discourse also
seen in other national jurisdictions such as the United States and Canada (Broadcasting and
Telecommunications Legislative Review Panel, 2020; US House of Representatives, 2020).

However, the Federal government was not able to make the best use of this regulatory
momentum and made several concessions to the digital behemoths. For example, when the
legislation was first proposed, the Federal Treasurer stated that Google's Search product
and the Facebook News Feed would be designated under the code (Cheik-Hussein, 2021).
As a result, the companies would be subject to the forced bargaining processes as well as
the additional minimum standards. However, as the legislation entered Parliament and was
referred to a Senate Committee, the public responses from the platforms intensified. The
public embarrassment of the news ban led to a week of frantic teleconferences between
the Federal Government and Mark Zuckerberg (Kelly, 2021). It seems the desire to hasten
the financial deals with news organisations, without the continuation of potentially lengthy
public publicity stunts like the news ban ultimately saw the government make critical con-
cessions. While the Federal Treasurer would retain discretion over whether platforms would
be ‘designated’ under the code, neither Facebook nor Google would initially be ‘designated’.
In exchange for this, Facebook and Google would need to agree to commercial deals with
an unstated number of Australian media organisations.

Nonetheless, the outcome for Australia has given other jurisdictions confidence about
their ability to secure platform revenues to fund journalism. The European Union has been
struggling to achieve this for some time. Member states Spain and Germany (Justus, 2014)
introduced laws in the mid-2010s to force Google to pay for news but as noted earlier,
Google simply withdrew Google News from Spain (Gingras, 2014). German publishers did
not take up an option to block Google from using their content because they were worried
about losing audience traffic generated by Google News (Wolde & Auchard, 2014). These
failures inspired the introduction of a publisher's right at the European level, which ‘built on’
these earlier attempts (Lindsay, 2022, forthcoming). While the NMBC was framed through a
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competition lens, this right was aligned with a copyright framework. New ancillary rights
were specifically granted to press publishers who would then, in theory, be able to request
payment for if a digital platform did not just reproduce a hyperlink but featured some of the
article online (often called a ‘snippet’) (Lindsay, 2022, forthcoming). The right came into
force in June 2019 and all Member States are expected to have implemented the reform by
June 2021. However, as Frugal (2021, p. 2) explains, ‘the majority of the Member States still
have a long way to go before the press publishers' right becomes national law’.

One reason for this delay could be because the right has met with limited success. At the
beginning, digital platforms largely ignored it and most ‘licensed their content for free, fearing
the consequences of a boycott of news content by the platforms’ (Lindsay, 2022, forth-
coming). This changed when France—the first Member State to implement the right—tried
to make use of it. Google originally refused to pay French publishers instead choosing to not
show snippets of French news on Google (Kayali, 2019). In response, a consortium of
French publishers complained to the French Competition Authority (the Autorité de la
concurrence) who eventually found for the publishers and forced Google to negotiate with
them. Google eventually agreed to pay $US76 million to 121 publishers (Rosemain, 2021).
While this sounds like a good news story, the amount of money handed over by Google
pales in significance to the sort of amounts Australian news publishers are receiving from
digital platforms. It has become clear to regulators and governments across the world that
this outcome is largely thanks to the pendulum arbitration mechanism, which forces digital
platforms to negotiate.

As a result, jurisdictions across the world are considering employing the Australian ap-
proach. Frugal (2021, p. 7) notes that calls for Australian-style negotiations are ‘getting
louder’ in Europe. Evidence of this is seen in emerging policy discourses coming from
Denmark. They are seeking to go beyond European law and adopt an Australian approach
(Barsoe, 2021). Canada has also signalled that it will be pursuing news payments as a
priority policy issue and are similarly inspired by Australia (Ljunggren, 2021). However,
perhaps the most notable development comes from the United States, a country famous for
free enterprise and the home of Silicon Valley. There is currently a Bill before the US
Congress called the Journalism Competition and Preservation Act (2019), which aims to
allow publishers ‘to collectively negotiate with dominant online platforms regarding the terms
on which content may be distributed’. While the bill does not feature arbitration, it does
provide an exception to existing antitrust law, allowing publishers to negotiate with platforms
collectively and share information about the progress of negotiations (Cox, 2021). This focus
on how competition and market power intersects with journalism shares similar philosophical
underpinnings to the Australian approach.

This points to a growing international consensus around funding journalism through
platform payments and an increasing appetite amongst governments, policymakers and
regulators to introduce mechanisms that can secure this outcome. Thus, the Australian
government was following an increasingly global change in attitude with respect to the
regulation of platforms.

International dissatisfaction with the results of digital platform companies' focus on self-
regulation, especially the lack of accountability and transparency about issues such as
privacy, content moderation and political influence has been growing (Flew, 2016). This
approach is also increasingly supported by a concerned public, despite their interest not
always being the focus of either platform or even of governmental action.

The NMBC and analogous reform agendas in other countries stand as just one example
of a broader international push towards a more aggressive role for nation-states in Internet
regulation and platform governance. However many of the decisions that face governments
are complex. While the public appetite for measures to protect competition and consumers
is high, the interconnections between globalised and converged digital infrastructure and its
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social and political impacts can result in a scant difference between limiting speech and
protecting it. National frameworks for regulation could increase fragmentation of online
experience across territories, limiting the political and social benefits of cross-national online
communication. The imposition of different online rules for different jurisdictions could also
carry serious repercussions to opportunities for free and open communication that is in the
public interest. At the same time, while both regulatory complexity and the nature of glo-
balisation have long been presented as reasons not to regulate digital platforms—along with
speech rights—there is a new ‘regulatory field’ emerging (Schlesinger, 2020) where the
discontent among citizens within nation-states about seemingly unaccountable global digital
platforms is intersecting with a greater preparedness on the part of regulators to propose
coordinated responses to the challenges arising from the new challenges presented by what
Balkin (2018) has termed the ‘free speech triangle’. Governments are increasingly unlikely
to accept digital platforms sitting as a third power centre in mediating and directing public
communications, alongside the state and the citizenry, without accountability for decisions,
or the legal safeguards, surrounding decisions to restrict or censor speech that have his-
torically applied to the exercise of such powers in liberal democracies (Langvardt, 2019).

THE PUBLIC RESPONSE TO THE CODE

Arguments for and against increasing regulation of digital platforms invoke the needs of the
individual—digital platforms suggest regulation stifles people's right to free speech, and
governments suggest regulation helps protect the people's right to privacy and freedom from
abuse. Rarely in these debates have the voices of individuals ever been heard. While public
response to the NMBC was initially somewhat ambivalent, it seems that Facebook's reliance
on consumer loyalty to pressure the government was misread, and a subsequent public
relations failure for the platform. Facebook's claim about the apparent irrelevance of third-
party news content on their feed allowed for a spotlight to be placed on the importance of
news and information for social media—a direction that the platform was not expecting the
public discourse to take. While this discussion was fuelled by arguably self-interested legacy
media organisations and journalists, Facebook action to ban user access to news effectively
positioned platforms as the ‘bad guys’. This public conversation further centralised the need
for policy activity that stemmed news media dependence on platforms, both financially and
for audience share (Bechmann, 2020).

In the context of the public interest, government claims for the NMBC's regulatory in-
tervention were based on supporting public access to quality news content. While many
have suggested the need to regulate access to news and information, others such as
Helberger (2020) have suggested diversity requirements on algorithmic distinction of con-
tent, or direct funding of news organisations to produce public interest journalism (Pickard,
2020). However, the platform response to the financial support of public interest journalism
was to suggest that legacy media organisations have benefited substantially more from
digital platforms and media convergence. After enacting the Australian news ban, Facebook
claimed the change wouldn't impact them because the business gain from news was
negligible. In a press release, Facebook claimed: ‘News makes up less than 4 percent of the
content people see in their News Feed’ (Easton, 2020). This suggested that Facebook does
not materially benefit from posting news, but news organisations benefit from referrals and
engagement with content. It also implied that the news ban would only impact a small
number of dedicated news audiences, which is a key audience for news organisations, but
not for Facebook. However, in making this argument, Facebook made a public relations
mistake. They cast themselves as the victims while taking away individual opportunities to
access news—and this inadvertently put the value of news onto the public agenda.
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Traditionally, managing public indignation through crisis communication can involve
minimising an incident to dissipate shock value, or reframing a situation to suggest re-
sponsibility for the crisis lay elsewhere. While platforms like Facebook have often used
public apologies by CEO Mark Zuckerberg when scandals have occurred, they have been
much more aggressive in their resistance to government regulation. One of the ways plat-
forms have resisted regulation has been by perpetuating the myth that their businesses exist
for the public interest functioning as neutral infrastructure (Napoli & Caplan, 2017). How-
ever, in the wake of the Cambridge Analytica scandal where Facebook user data was used
to micro-target voters and influence elections, far more media and academic discourse
started to position data rights as inherently valuable—and giving them to Facebook to use a
‘free’ platform started to look like less and less like a benevolent deal (Vaidhyanathan,
2018). In Australia, the act of banning news once again threw off Facebook's ‘civic cloak’, to
reveal that business models based on user content and data do not guarantee that decisions
would be made in the public interest. The Facebook news ban forced a public reckoning of
the value of news and information—and who should wield authority over its distribution.

As noted earlier, the Facebook news ban of February 2021 looked callous and ignorant.
Rather than eliciting user sympathy, Facebook received the opposite. This occurred in the
same week Facebook had committed to fighting misinformation on their platform, causing
Barnet (2021) to note that the news ban made their ‘public commitment to fighting mis-
information look farcical’. Social media analytics showed that total interactions with Aus-
tralian news posts dropped to virtually zero and that lack of visibility on Facebook also
affected click-through rates to associated news websites (Purtill, 2021). Australians were
largely unimpressed by Facebook's heavy-handed tactics turned to Twitter and talkback
radio to express their dismay (Purtill, 2021). They also increasingly went straight to news
sources. For example, the Australian Broadcasting Corporation's news app topped the
Apple App store charts during the first few days of the ban, possibly because ABC ad-
vertised in the days leading up to the ban to send users to its app (Campbell, 2020).

One of the more strident public responses to the NMBC came from Australian news
media companies themselves: in one of the most highly concentrated and competitive
media markets in the world (Submission: News media Bargaining Code, 2021), companies
worked together to support for the code. Larger companies like Nine, News Corp, and Seven
West—rivals for both audience share and advertisers—all submitted supportive responses
to the ACCC concept paper and exposure draft, along with the Australian public broadcaster
ABC and several independent outlets like Guardian Australia. When the code was finalised
and recommendations were sent to the Treasurer, they engaged in what can only be de-
scribed as a lobbying process; executives from these media companies met with each other
and with academics, spoke personally to the treasurer (Samios & Crowe, 2021), and par-
ticipated in cross-party platform briefings for politicians and interested parties. The media
also gave the topic ‘currency’ for Australian audiences simply by reporting on it frequently
while the code was being researched and drafted by the ACCC. Outlets usually directly
competing for audience share—for example, the Nine-owned mastheads SMH & Age, and
mastheads like Daily Telegraph, Guardian, and Herald Sun—all published commentaries
explaining why the code was important for Australian journalism, along with expert analysis,
opinion, and criticism, and kept public interest alive on the topic. This was important for an
Australian public not generally known for their abiding interest in the wording of ACCC
documents or draft legislation. The combined force of Australia's largest media companies
supporting both the regulator and the government's position undoubtedly had an impact on
the government's confidence in its policy (and on public perception of the code). When the
code was eventually interrogated by the Senate Standing Committee in parliament in March
(Rigby, 2021), supportive statements were presented by these same companies, along with
independent outlets.



POLICY & INTERNET P&I .@—W[ LEY 1
Troiyaimene | [l

Policy & Internet

CONCLUSION: EVALUATING THE SUCCESS OF THE CODE

The NMBC can be seen to have been successful in that it has secured a record number of
multi-million-dollar payments from Google and Facebook to the larger news media organi-
sations that have been the beneficiaries. For example, Murdoch-owned News Corp said it
had reached a multi-year agreement with Facebook and Google that covered its major
Australian mastheads, including The Australian, Daily Telegraph and Herald Sun, as well as
regional publications. The deals have been very large, with Nine, a national broadcaster and
publisher of the Sydney Morning Herald and The Age, reportedly reaching a deal worth more
than $AUD30 million (Ward, 2021). The Code did face criticism from smaller media orga-
nisations who suggested they would be left behind because of their lack of bargaining power
—and that investment in independent media should be the focus of the Code's protection of
journalism in the public interest. Subsequent to the legislation being enacted, some media
companies have reported that they have struggled to negotiate with Facebook and Google
without the backing of a designated bargaining code (Country Press, 2021).

While amounts are impressive, there has not yet been an indication that this funding will
be used to directly fund journalism. The NMBC does not legally ensure that any funding
obtained is directed towards public-interest journalism, which is at odds with the govern-
ment's publicly stated intention. Interestingly it was only the public media organisation the
ABC, that said the Facebook and Google deals would enable the company to make new and
significant investments in regional services. Thus, it is unclear as to whether the Code will
succeed in its aim to support public interest journalism, as there are no provisions in the
legislation for media organisations to publicly declare how and where the funding would be
spent. Thus, as Carson (2021) suggests: ‘The key question for Australians is whether the
code will result in more journalists being hired to undertake reporting that strengthens de-
mocratic accountability’.

Instead, the multi-year payments may fuel a different form of dependency on platforms
by news organisations failing to find a sustainable business model for news. Given the lack
of investment in smaller, independent journalism and the lack of transparency about how
media organisations would invest the funding, it is yet to be seen how the NMBC contributes
to maintaining a sustainable business model for public interest journalism, other than con-
tinued payments from platforms. Perhaps then, the most radical element of the NMBC was
not the payments, but the requirement for algorithmic transparency by forcing Google and
Facebook to alert news publishers in advance of any changes in the ways news would be
displayed, which has to date been entirely lost with no platforms being designated. As
Meese (2021) suggests, it would be far more difficult for platforms to argue against the social
and commercial harms linked to dominance over algorithmic distribution, compared with
arguments about whether companies should be regulated like a traditional publisher of
news. Like many elements of the NMBC, with no platforms initially designated, the legis-
lation is less about its wording and more about its cumulative weight as a weapon to force
payments from the world's biggest technology companies. How well the nuances of the
legislation work will only be tested if the political will changes, and a company is designated
and thus subject to the full complexity of the NMBC. That said, just the threat of it saw many
deals struck that would likely have either not existed, or not been of the size and scale they
are today.

The introduction of the NMBC and the subsequent Facebook ‘news ban’ put a national
frame on what has become a global issue—governance of online spaces. The Australian
government's actions foretold the increasing governmental—and public—support for more
interventionist approaches to platform regulation, both in terms of their market dominance
and their role in publishing and distributing content. Australia's facilitation of the NMBC has
been presented as the tip of a wave of worldwide government action towards stronger rules
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on digital platform content and market dominance. However, there are many complexities in
applying traditional media policy and regulation to digital platforms, especially when the
performance of these companies goes beyond traditional media publishing and distribution
(Flew et al., 2019; Meese, 2021). There is a debate about regulatory parity, or the question
of whether digital platforms accrue unfair competitive advantages arising from differential
regulation of similar content. For example, political advertising on print and broadcast media
in Australia is subject to far more extensive regulations than political advertising on YouTube
or Facebook. Observers of similar debates in the United Kingdom, such as Philip
Schlesinger (2021), have suggested that an age of ‘neo-regulation’ is emerging in response
to this tension, where both new and existing agencies jockey for positioning as the most
appropriate regulators of digital platforms at a time when calls to ‘do something’ about
their power co-exist with considerable uncertainty about the suitability of existing laws,
policies and regulatory agencies for such new tasks. In Australia, the ACCC has effectively
taken responsibility for the competition policy dimensions of digital media from the
Australian Communications and Media Authority (ACMA), while the Office of the eSafety
Commissioner—which has been described as ‘the most important regulator you have never
heard of’ (Fei et al., 2021)—has taken the lead on working with the Federal Government on
a new Online Safety Act.

Using an evaluation of the legislation's successes and regulatory gaps, this paper has
shown the impacts of these changes not just on the commercial and social positioning of
platforms, but also the broader governance of platforms in a nation-state context, and the
protection of public access to news and information. Further research will be needed to
better track and evaluate whether the NMBC has provided more opportunities for funding
public interest journalism, just as whether the next aspects of Australia's Digital Platform
Inquiry result in better management of Facebook and Google's market dominance. This
study must necessarily be performed in the global context of renewed interest in digital
platform regulation, especially comparative analysis with Canada, the European Union's
efforts to pursue a commercial focus on governing digital platforms. In addition, attention
must also be paid to ‘neo-regulation’, a new policy trajectory that is increasingly redefining
how governments, private actors and the general public engage with media content and
communication technologies.
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