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Book ReviEw EssAy

AN INTERDISCIPLINARY DIALOGUE WITH THE BUSINESS AND HUMAN
RiGHTS LITERATURE

Review essay of Gwynne L Skinner, Transnational Corporations and
Human Rights: Overcoming Barriers to Judicial Remedy
(Cambridge University Press 2020)

Sufyan Droubi ©+

The article draws on scholarships in the areas of international law, inequality and energy justice to engage
in a dialogue with the business and human rights literature, from the perspective of the global south and
Latin America, in particular. It engages with Gwynne Skinner’s monograph about overcoming barriers to
Jjudicial remedy for corporate abuses of human rights. Skinner argues that if victims of these abuses cannot
secure remedy in the countries in which the abuses occur — because of weak or corrupt institutions, among
other factors — then the victims have a right to remedy in the home countries of the corporations and in
countries in which they may conduct business — specifically, the United States, Canada and Europe.
Skinner recommends that new legislation be introduced in these countries to ensure that their courts
have jurisdiction to hear cases, under international human rights law, even when the cases have little or
no links with the forum countries. I argue that a more robust international law and interdisciplinary
approach shows that international human rights law alone provides a weak basis for the recommendations.
1 also reflect on part of the narrative that supports Skinner’s argument, which builds a negative image of the
courts in developing countries, to argue that this is unnecessary and that expansions of the bases of juris-
diction should be implemented on specific and stronger reasons.

Keywords: business and human rights, right to remedy, extraterritorial jurisdiction, inequality, energy
justice, just framework

1. INTRODUCTION

Gwynne Skinner dedicated her life to the defence of human rights — as a lawyer and a scholar.
Her recent book offers a clear picture of one of the thorniest problems that the business and
human rights movement and scholarship try to tackle: barriers to the realisation of the right to
remedy for abuses of human rights committed directly and indirectly by transnational corpora-
tions, notably in developing and less developed countries.! Being published at about the same
time as the United Nations Guiding Principles on Business and Human Rights celebrates ten

* Lecturer (Teaching and Research) in Law, University of Dundee (United Kingdom); seldroubi@dundee.ac.uk.
! Gwynne L Skinner, Transnational Corporations and Human Rights: Overcoming Barriers to Judicial Remedy
(Cambridge University Press 2020). For an overview of the state of the debate see ‘Barriers to Access to Remedy’,
Business & Human Rights Resource Centre, https:/www.business-humanrights.org/en/big-issues/corporate-legal-
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2 IsRaEL Law REVIEW

years,” the book provides an opportunity to reflect on how to address this and other problems of
similar intricacy. Which approach should one take to the analysis of a topic such as this, which
involves many layers of complexity and affects different levels of governance? I call for an inter-
disciplinary approach which draws on international law, inequality and energy justice studies.

Skinner’s argument is straightforward. Transnational corporations benefit from their opera-
tions in the least developed and in developing countries,® while local vulnerable communities
bear the costs associated with the respective economic activities.* In so far as these victims can-
not secure remedy in the host countries,’ they should have a right to remedy in the home coun-
tries of the corporations, or where the corporations are present.® Skinner argues that their right to
remedy arises under international human rights law.” Nevertheless, also in the home countries
there are barriers to holding transnational corporations legally accountable for human rights vio-
lations.® Skinner recommends, inter alia, that new legislation be introduced in western countries
to make corporations liable for violations of ‘international human rights law’ committed by sub-
sidiaries abroad,’ to establish ‘causes of action for extraterritorial claims for violations of inter-
national human rights’,'® to establish a general jurisdiction over corporations ‘doing business’ in
the regions,!! to make it clear that corporations can violate international human rights law.!'? The
focus is placed on the United States, Canada and Europe — which, Skinner notes, are home to the
majority of transnational corporations.'> Although Skinner draws from corporate, international
and comparative law, she approaches the topic from a domestic law perspective.

Skinner gives us an impressive mapping of the barriers and offers percipient suggestions to
address them. In Section 2, I explain her argument in more detail; but her monograph leaves us
with some questions — and the following have struck me with more force. First, would the argu-
ment have benefited from a deeper and more critical analysis of international law? As I explain in

accountability/barriers-to-access-to-remedy; Office of the High Commissioner for Human Rights, ‘Access to
Remedy’, https:/www.ohchr.org/EN/Issues/Business/Pages/AccessToRemedy.aspx.

2 UN Human Rights Council, Report of the Special Representative of the Secretary-General on the Issue of Human
Rights and Transnational Corporations and Other Business Enterprises, John Ruggie. Guiding Principles on
Business and Human Rights: Implementing the United Nations ‘Protect, Respect and Remedy’ Framework
(21 March 2011), UN Doc A/HRC/17/31 (Guiding Principles).

3 Skinner (n 1) 10-13.

4ibid 14-15.

% ibid ch 3.

6 ibid 16-22 (see especially 16: ‘[t]he basis for remediation for human rights violations committed by TNCs is
therefore strong and well supported at the international level’; and 19: ‘it has become increasingly recognized
that CIL requires that nations provide a remedy to victims who are noncitizens for injuries arising from that
nation’s violation of international law”).

7ibid ch 2.

8 ibid pt II ‘Legal Barriers to Remedy and How to Overcome Them’.

? ibid 86.

10ibid 89-92.

1 ibid 95 ff.

12ibid 116-17.

13 ibid 4. While this seems still to hold true, caution is necessary given the emergence of transnationals from China
and other developing countries; see ‘Global 500 Opener’ (2021) 183 Fortune 91; ‘The List’ (2021) 183 Fortune
110.
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A DIALOGUE wiTH BUSINESS AND HUMAN RIGHTS 3

Section 3, I believe that it would, notably in what concerns the topics of the responsibility of
corporations, individual right to remedy and (extraterritorial) jurisdiction. A more detailed ana-
lysis would have helped in taking stock of the state of the debate about these topics, avoiding
an overly optimistic expectation about what international law offers, and strengthening the ration-
ale that supports the recommendations. Second, should a decision about expanding extra-
territorial jurisdiction be left to the unilateral discretion of states in these regions, or should it
be reached through more inclusive multilateral negotiations? My analysis, especially in the
second part of the essay, supports the latter case — but it also affirms the legitimacy and import-
ance of the effort to have states finding solutions, even if unilaterally. Third, from an interdiscip-
linary viewpoint, is international law a good starting point for a call for realising the individual
right to remedy? As I explain in Sections 4 and 5, I believe it is not. Fourth, Skinner does not
deny — but rather openly acknowledges — that the book is centred on the experience of the
United States and, secondarily, of Canada and Europe, and her justification for this choice
makes sense.'* However, the argument is very western-centred and develops in a rather uncritical
manner, and the reader is left with a more fundamental question: would the expanding of extra-
territorial jurisdiction in these countries, notably for the reasons that Skinner draws, really pro-
vide redress for victims? As Section 6 shows, I am sceptical about this. I conclude, in Section
7, by reaffirming the call for the realisation of the right to remedy for the victims of corporate
abuses of human rights in host, home and third countries. However, I ground this call on different
dimensions of justice and on the need to tackle inequality — and by affirming that, although
expanding the bases of extraterritorial jurisdiction should come about through multilateral nego-
tiation, Skinner’s book reminds us that there is urgency, and that there are limits to how long
victims can wait until states manage to reach agreement in multilateral negotiations.

I approach the topic from the perspective of a Latin American international scholar and law-
yer, who both believes that international human rights law has a crucial role to play in taming the
power of transnational corporations and cannot but feel sceptical about the real prospects of this
legal field fulfilling such a daunting role. My approach is interdisciplinary as it draws on critiques

15

of international law,'> as well as inequality and energy justice studies.'® I adopt the JUST

14 Most transnational corporations operating globally and notably in the developing world are present in these
regions, and the US experience under the Alien Tort Act is unique and important for the topic of the book:
Skinner (n 1) 4.

!5 Balakrishnan Rajagopal, International Law from Below: Development, Social Movements, and Third World
Resistance (Cambridge University Press 2003); John Linarelli, Margot E Salomon and Muthucumaraswamy
Sornarajah, The Misery of International Law: Confrontations with Injustice in the Global Economy (Oxford
University Press 2018).

16 Joseph E Stiglitz, The Price of Inequality: How Today’s Divided Society Endangers Our Future (Penguin Books
2013); Joseph Stiglitz, Making Globalization Work: The Next Steps to Global Justice (Allen Lane 2006); Thomas
Piketty, Capital and Ideology (Arthur Goldhammer tr, Harvard University Press 2020); Thomas Piketty, Capital in
the Twenty-First Century (reprint edn, Harvard University Press 2017); Raphael J Heffron and Darren McCauley,
‘The Concept of Energy Justice across the Disciplines’ (2017) 105 Energy Policy 658; Raphael J Heffron and
Darren McCauley, ‘What Is the “Just Transition”?’ (2018) 88 Geoforum 74; Kirsten Jenkins and others,
‘Energy Justice: A Conceptual Review’ (2016) 11 Energy Research & Social Science 174.
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4 IsRaEL Law REVIEW

Framework, which defines justice in different dimensions — distributive, procedural, recognition,
cosmopolitan and restorative — with due regard to time and space.!’

2. UNDERSTANDING SKINNER’S ARGUMENT

Early in the book Skinner notes that transnational corporations ‘gain enormous financial benefits
by operating globally’ and particularly in countries with weak human rights and environmental
regulation,'® asserting that the benefits that parent companies receive from subsidiaries and affili-
ates are ‘immense’.'® She notes that these corporations are located in the United States, Canada
and Europe, and underlines the main sectors of operation: from finance and insurance to the min-
ing sector.?’ Skinner then brings our attention to the vulnerable communities who ‘absorb the
harm’ of the activities of these corporations.?! She timely notes that developing countries have
actively ‘campaigned to attract transnational business’,*> weakening regulations to attain this
objective. The economic growth that these investments bring is accompanied by costs in terms
of human rights of vulnerable populations. ‘Frequently’, Skinner tells us, ‘there are lax regula-
tions or few laws that protect such populations, and when laws do exist, they are often not
enforced by the host government’.® An important question is raised: why are the victims entitled
to remedy?**

The answer is, briefly, because ‘there is now a principle of international law that every vio-
lation of international law should be accompanied by the provision of a remedy’.>® What follows
is the substantiation of this assertion through a semi-systematic discussion that brings together the

7 Heffron and McCauley, ‘What Is the “Just Transition”?” (n 16); Raphael J Heffron, ‘The Role of Justice in
Developing Critical Minerals’ (2020) 7 The Extractive Industries and Society 855; Darren McCauley and
Raphael Heffron, ‘Just Transition: Integrating Climate, Energy and Environmental Justice’ (2018) 119 Energy
Policy 1; Indah Dwi Qurbani, Raphael J Heffron and Arrial Thoriq Setyo Rifano, ‘Justice and Critical Mineral
Development in Indonesia and across ASEAN’ (2021) 8 The Extractive Industries and Society 355.

18 Skinner (n 1) 11.

19 ibid.

20ibid 12. I place emphasis on mining and the energy sector more broadly, for three reasons. First, international
investment flows into the energy sector, including in the global south, represent a significant part of total invest-
ment flows: UN Conference on Trade and Development, World Investment Report 2021: Investing in Sustainable
Recovery (2021), https:/unctad.org/system/files/official-document/wir2021_overview_en.pdf. Second, investment
in the energy sector is below the actual needs of the world: International Energy Agency, ‘World Energy
Investment 2020°, May 2020, https:/www.iea.org/reports/world-energy-investment-2020. This suggests that
investments in the sector may increase relatively to other sectors. Third, the energy sector has a poor history of
violations of human rights (see discussion below). These reasons help to justify the adoption of an interdisciplinary
approach which draws on the energy justice literature and on the JUST Framework (Section 5 below): if we can
implement changes in the energy sector to make companies liable for violations of human rights and environmen-
tal law, we automatically enhance the chances of implementing changes across the board in other sectors.

21 Skinner (n 1) 14.

22 ibid 15.

2 ibid.

24ibid (‘[a]fter all, the notion of “tort law” and its extraterritorial application is not universal and there may be
arguments, based in notions of sovereignty and territory, that victims are only afforded whatever remedy is avail-
able in the legal system where they reside, such that any lack of accountability for corporate behaviour should be
taken up with the governments of the victims’ countries’).

% ibid 16.
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A DIALOGUE wiTH BUSINESS AND HUMAN RIGHTS 5

horizontal application of human rights, the responsibility of corporations under international
human rights law, the individual right to effective remedy, and the principle that states are
responsible for denial of justice. The discussion draws from international soft and hard law

instruments and the practice of international organisations,

as well as US practice, notably
under the Alien Tort Claims Act.?’ In brief, for Skinner, ‘[t]he basis for remediation for
human rights violations committed by TNCs is therefore strong and well supported at the inter-
national level’.?®

After describing the situation in which the victims of human rights abuses cannot find redress
in their own countries — because of weak or corrupt local institutions, the unavailability of legal
assistance, or lack of resources — she makes the case for the home countries of the corporations,
or a country in which they conduct business, to exercise jurisdiction to hear such cases.?* Skinner
defines the main barriers to holding corporations liable in such countries: limits on subject-matter
jurisdiction over international human rights law, limited liability of parent corporations, and lack
of in personam jurisdiction of corporations and their affiliates.*® In a nutshell, Skinner proposes
that new legislation be introduced in the United States, Canada and in Europe to make parent
corporations ‘strictly liable for any harm resulting from the extraterritorial acts of majority-owned
subsidiaries and other affiliate they control which breach international human rights law’;*!
to ‘provide causes of action for extraterritorial claims for violations of international human
rights ... to allow victims to bring claims ... for torts in violation of CIL’;*? and to establish a
‘general personal jurisdiction over a TNC whenever it does business in that country, including

> 33

through a subsidiary’.
3. A CriTicAL INTERNATIONAL LAW DIALOGUE WITH SKINNER’S ARGUMENT

I am concerned with what I deem to be an overly optimistic view of what international human
rights law, and particularly customary international human rights law, has to offer in terms of
the theoretical and legal grounding for the proposals for expanding the bases of jurisdiction. I
turn my attention to the arguments, which I find insufficient, that are articulated in support of
what are, in effect, two theses that emerge in the discussion. The first thesis is that corporations

can violate international human rights law;** in other words, that extant international human

26 ibid 16-22.

7 ibid 23-26; Alien Tort Claims Act, 28 USC, s 1350.

2 ibid 16.

2 ibid ch 3.

30 ibid chs 4, 5 and 6.

31ibid 86.

32 ibid 89.

3 ibid 95 ff (emphasis added). In the interest of space, I refrain from going into the details of these proposals and
describing the other proposals Skinner makes.

341 emphasise the word ‘violation’ to call the reader’s attention to the terminology. So far, I have been using
Skinner’s flexible approach to the terminology, as she speaks of both violations and abuses of human rights indis-
tinctively. However, this is not so straightforward, as is shown in the discussions in the Open-Ended
Intergovernmental Working Group on Transnational Corporations and Other Business Enterprises with respect
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6 IsRaEL Law REVIEW

rights law binds transnational corporations. This first thesis is gaining support by the day, but it is
far from being settled.’> Shaw, for instance, in briefly explaining the Guiding Principles, con-
cludes that ‘[t]he realm is that of “soft law”, of expectations, of anticipation, not of binding

to Human Rights (Working Group), established by the UN Human Rights Council in Res 26/9 Elaboration of an
International Legally Binding Instrument on Transnational Corporations and Other Business Enterprises with
respect to Human Rights (14 July 2014), UN Doc A/HRC/RES/26/9. The current version of the draft of the
‘Legally Binding Instrument to Regulate, in International Human Rights Law, the Activities of Transnational
Corporations and Other Business Enterprises’ adopts the word ‘abuse’ in relation to businesses and the word ‘vio-
lation’ in relation to states, and defines the former in art 1(2): ““Human rights abuse” shall mean any direct or
indirect harm in the context of business activities, through acts or omissions, against any person or group of per-
sons, that impedes the full enjoyment of internationally recognized human rights and fundamental freedoms,
including the right to a safe, clean, healthy and sustainable environment’ (OEIGWG Chairmanship Third
Revised Draft, 17 August 2021, https:/www.ohchr.org/Documents/HRBodies/HRCouncil/WGTransCorp/
Session6/LBI3rdDRAFT.pdf). Hesitancy in the employment of these words, in different articles, is still apparent
in the Third Revised Draft (see UN Human Rights Council, [Draft] Report on the Seventh Session of the
Open-Ended Intergovernmental Working Group on Transnational Corporations and Other Business Enterprises
with respect to Human Rights (January 2022 forthcoming), UN Doc A/HRC/49/XX, https:/www.ohchr.org/
Documents/HRBodies/HR Council/WGTransCorp/Session7/igwg-7th-draft-report.pdf (Draft Report on the
Seventh Session). In explanatory notes to the prior version of the draft instrument (Second Revised Draft), a clari-
fication is attempted: ‘Although the practice of the UN system is not clearly consistent on the differentiation
between “violations” and “abuses”, the current trend in practice has been the use of those terms to distinguish
the authorship (States’ and third-party’s responsibility respectively) of such acts, while considering that both
are breaches of international human rights law’ (OEIGWG Chairmanship Second Revised Draft, ‘Legally
Binding Instrument to Regulate, in International Human Rights Law, the Activities of Transnational
Corporations and Other Business Enterprises: Explanatory Notes (Key Issues and Structure of the Second
Revised Draft, Recommendations of the Chair Rapporteur, paragraph (g), 5th session’ (Second Revised Draft),
https:/www.ohchr.org/Documents/HRBodies/HR Council/WGTransCorp/Session6/igwg-key-issues-2nd-revised-
draft.pdf). However, playing with the words, with the addition of ‘breaches’, should not obfuscate the fact that the
topic — of whether transnational corporations can violate international human rights law — is not settled. Skinner
acknowledges this in Chapter 8.1 ‘Unsettled Legal Standards for Corporate Liability’. In a prior round of discus-
sions within the Working Group on a previous draft of the instrument, this is what the Mexican delegation had to
say: ‘esta delegacion considera que debe eliminarse, tanto en esta seccion como en el resto del texto, la nocion de
“human rights violation”, y sustituirse por “human rights abuse”. Lo anterior en virtud de que el texto abordaria los
impactos producidos directamente por las empresas, mismos que constituirian un abuso de derechos humanos; y la
violacion de derechos humanos, por el contrario, surgiria del incumplimiento de una norma del instrumento
juridicamente vinculante, en linea con el derecho internacional general’ [‘This delegation considers that the notion
of “human rights violation” should be eliminated, both in this section and in the rest of the text, and replaced by
“human rights abuse”. This is due to the fact that the text would address the impacts produced directly by the
companies, which would constitute an abuse of human rights; and the violation of human rights, on the contrary,
would arise from the non-compliance with a norm of the legally binding instrument, in line with general inter-
national law’]: UN Human Rights Council, Report on the Fifth Session of the Open-Ended Intergovernmental
Working Group on Transnational Corporations and Other Business Enterprises with respect to Human Rights
(2019) UN Doc A/HRC/43/55, Annex, 24 (emphasis added).

3 For a good account, see Carlos M Vazquez, ‘Direct vs. Indirect Obligations of Corporations under International
Law’ (2005) 43 Columbia Journal of Transnational Law 927, 932—47 (‘With very few exceptions, however, inter-
national law regulates corporate conduct indirectly — that is, by requiring states to enact and enforce regulations
applicable to corporations and other non-state actors. Only a small number of international legal norms — primarily
those relating to war crimes, crimes against humanity, and forced labour — apply directly to non-state actors’).
Also, John H Knox, ‘Horizontal Human Rights Law’ (2008) 102 American Journal of International Law 1,
esp 18 ff (explaining how ‘horizontal” international human rights law establishes different levels of private duties:
contemplating that states must restrict private actions that interfere with human rights, specifying private duties that
states must impose (eg, labour and criminal law), placing duties on private actors (international criminal law), and
also enforcing these duties on private actors (international criminal law). Note that except for the latter, in all the
other levels international law ‘do[es] not in fact hold individuals directly responsible’: ibid 29).
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A DIALOGUE wiTH BUSINESS AND HUMAN RIGHTS 7

international (as opposed to national) legal regulation’.*® My objective is not to deny that trans-
national corporations have the responsibility to observe international human rights law — at the
very least it is arguable that they are not free to ignore international human rights law,*” notably
those of a fundamental character — but only to underline that the question, about the legal char-
acter of the responsibility, is not settled.

The crux of the matter is whether international law directly creates obligations upon corpora-
tions, or only indirectly establishes responsibilities, by creating different obligations on states,
which then must address the behaviour of private actors, including corporations. As Knox
explains, the distinctions to be made are not a question of mere semantics:*®

The language of international law must be taken seriously, however. A legal obligation that international
law directly places on an individual differs from one that it imposes indirectly, through a duty on govern-
ments. In the first case, the international community as a whole exercises prescriptive jurisdiction over
individuals in a way that makes them directly subject to international law apart from the mediating inter-

vention of domestic law. In the second, domestic jurisdiction over individuals is left intact.
Likewise, Ruggie acknowledges:*’

[TThe country analyses that were conducted for the mandate, coupled with the responses to my state
survey, parallel the recent secondary literature in finding insufficient evidence at this time to establish

direct corporate responsibilities under customary international law.

Not only is an opportunity lost to take stock of the current state of the debate on the topic and put
forward a more robust theory, but this also creates an issue for the development of the argument,
as I explain below.

The second thesis is that international law grants to individuals a right to remedy against
transnational corporations, which right can be exercised in the host country (where the violations
occur), in the home countries or in countries where the corporations are present. Evidently, inter-
national human rights law provides for a right to effective remedy against violations of this body
of laws committed by states,*® and in applicable cases also against violations committed by pri-
vate parties.*! In the latter case, consistently with the above discussion, international law creates

36 Malcolm N Shaw, International Law (9th edn, Cambridge University Press 2021) 228.

37 Sufyan Droubi, ‘Transnational Corporations and International Human Rights Law’ (2016) 6 Notre Dame
Journal of International & Comparative Law, article 9, https://scholarship.law.nd.edu/ndjicl/vol6/iss1/9.

38 Knox (n 35) 29 (emphasis added).

3 John Gerard Ruggie, ‘Business and Human Rights: The Evolving International Agenda’ (2007) 101 The
American Journal of International Law 819, 832 (emphasis added).

40 cf the discussion about the ‘extension of the territorial scope of human rights obligations’ in Paola Gaeta, Jorge
E Vifuales and Salvatore Zappala, Cassese’s International Law (Oxford University Press 2020) 412—13.

41 UN Human Rights Committee, General Comment No 31 [80]: The Nature of the General Legal Obligation
Imposed on States Parties to the Covenant (26 May 2004), UN Doc CCPR/C/21/Rev.1/Add.13, para 8 (‘The art-
icle 2, paragraph 1, obligations are binding on States [Parties] and do not, as such, have direct horizontal effect as a
matter of international law ... However the positive obligations on States Parties to ensure Covenant rights will
only be fully discharged if individuals are protected by the State, not just against violations of Covenant rights
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for states the obligation to provide access to effective remedy for the victims of abuses committed
by private parties. In other words, where the state has the obligation to address private abuses of
human rights, it also has the obligation to provide for the victims of the abuses access to effective
remedy.

Yet, what Skinner appears to suggest is different: she argues that international law, and cus-
tomary international law, already comport an individual right to remedy against corporations. On
this basis, Skinner seems to suggest that states have some sort of responsibility to provide judicial
remedy even for abuses occurring outside their territories, even in cases with no or minimal links
with the forum state — in other words, to exercise extraterritorial jurisdiction over what has been
called ‘foreign cubed’ cases, that is, cases with no real links with the forum state.*? I address the
second point (extraterritorial jurisdiction) below. On the first point (individual right to remedy),
as Ruggie clarifies,*?

[this state obligation to provide access to remedy is distinct from the individual right to remedy recog-
nized in a number of international and regional human rights conventions. While the state obligation
applies to corporate abuse of all applicable human rights, it is unclear how far the individual right

to remedy extends to non-state abuses.

Unavoidably, later in the book Skinner feels compelled to come back to the basics — to acknow-
ledge that ‘whether businesses (as opposed to individuals) can be liable for violations of CIL is
still not completely settled’.** This is, in fact, an understatement,*> and its implications for the
second thesis are not discussed. Skinner now describes how the courts in the United States
are divided over the topic and how international courts have not exercised jurisdiction over cor-
porations, before welcoming some decisions by courts in the Netherlands and France.*® By now,
however, the discussion is no longer about ‘international human rights law’; it is a discussion
about certain human rights, the violation of which constitutes international crimes,*’ a rather dif-
ferent discussion.*® Skinner looks into vicarious liability, in similar terms, before suggesting that

by its agents, but also against acts committed by private persons or entities that would impair the enjoyment of
Covenant rights in so far as they are amenable to application between private persons or entities ... States are
reminded of the interrelationship between the positive obligations imposed under article 2 and the need to provide
effective remedies in the event of breach under article 2, paragraph 3. The Covenant itself envisages in some arti-
cles certain areas where there are positive obligations on States Parties to address the activities of private persons or
entities”).

42 Ernest A Young, ‘Universal Jurisdiction, the Alien Tort Statute, and Transnational Public-Law Litigation after
Kiobel’ (2015) 64 Duke Law Journal 1023, 1054.

43 John Gerard Ruggie, ‘Protect, Respect and Remedy: A United Nations Policy Framework for Business and
Human Rights’ (2009) 103 Proceedings of the Annual Meeting (American Society of International Law) 282,
286 (emphasis added).

44 Skinner (n 1) 110.

45 See discussion in Section 4 below.

46 Skinner (n 1) 111-12.

47Tbid 111-13.

48 Larissa van den Herik and Jernej Letnar Cerni¢, ‘Regulating Corporations under International Law from Human
Rights to International Criminal Law and Back Again’ (2010) 8 Journal of International Criminal Justice 725
(concluding that ‘the discussions on corporate responsibility under human rights law and international criminal
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new legislation be introduced at the domestic level ‘to state that corporations, as legal persons,
are capable of violating international law’.*

The reader is excused for thinking about the scope of this ‘international law’: is Skinner refer-
ring to the whole range of human rights, or is she referring to the category that has customary law

50

standing,”® or to the smaller category the violation of which constitutes crimes? Chapter 2 sug-

gests that what Skinner has in mind is the US experience under the Alien Tort Claims Act; this is

51 and rather

an experience that is rather limited in terms of the range of rights that it covers,
unstable in terms of the development of the case law under the Act.>? Given the limited range
of rights, and the instability of the case law under the Act, the reader cannot but continue to
ask, as the reading of the book progresses and as so much depends on these fundamental theses,>*
about the real existence today of an individual right to remedy, as Skinner suggests.

Turning to the discussion about jurisdiction — and extraterritorial jurisdiction, in particular —
Skinner recommends that new legislation be introduced in the regions under study, inter alia, to
make corporations liable for violations of ‘international human rights law’ committed by subsid-
iaries, and to establish a general jurisdiction over corporations conducting business in the
regions.” To the extent that the proposals address cases with genuine links with the forum
state — on the bases of territoriality and nationality, for instance — they do not interest me. I

am concerned with the implications of the proposals in terms of expanding the bases of

law mostly run parallel rather than intersecting directly’). Incidentally, Skinner never fully clarifies which human
rights she has in mind; the book starts with the listing of gross violations of human rights, and a reference to § 702
of the American Law Institute, Restatement of the Law, Third: The Foreign Relations Law of the United States,
vol 2 (American Law Institute 1987). The Restatement lists some human rights that have attained the character of
customary international law (n 51 below). In chapter 3, however, the whole range of human rights is brought to the
discussion.

49 Skinner (n 1) 116.

301t goes without saying that there is no agreement about which rights have acquired customary international law
character; see James Crawford, Brownlie’s Principles of Public International Law (9th edn, Oxford University
Press 2019) 618.

! There is debate about the reach of the Alien Tort Claims Act, but one could argue that it covers the violations
listed in § 702 of the Restatement: ‘Customary International Law of Human Rights — A state violates international
law if, as a matter of state policy, it practices, encourages, or condones (a) genocide, (b) slavery or slave trade,
(c) the murder or causing the disappearance of individuals, (d) torture or other cruel, inhuman, or degrading treat-
ment or punishment, (e) prolonged arbitrary detention, (f) systematic racial discrimination, or (g) a consistent pat-
tern of gross violations of internationally recognized human rights’: American Law Institute (n 48) § 702.

2 Diane Desierto, ‘SCOTUS Further Narrows Parent Corporate Liability under the Alien Tort Statute: Ambiguities
and Evidentiary Thresholds in the June 2021 Judgment in Nestle USA Inc. v. Doe et al.’, EJIL: Talk!, 25 June
2021, https:/www.ejiltalk.org/scotus-further-narrows-parent-corporate-liability-under-the-alien-tort-statute-ambi-
guities-and-evidentiary-thresholds-in-the-june-202 1-judgment-in-nestle-usa-inc-v-doe-et-al. For a good summary,
Thomas Buergenthal, Dinah Shelton and David P Stewart, International Human Rights in a Nutshell (West
Academic 2017) 516 ff.

3 eg, in a poignant critique of the Jesner v Arab Bank decision, Skinner affirms that ‘the decision contradicts the
international principle of the right to remedy. All victims of human rights violations have a right to an effective
remedy for harms they have suffered. It stems from a general principle of international law that a breach of rights
gives rise to a commensurable obligation to provide a remedy: it has been recognized under all core international
and regional human rights treaties and as a rule of CIL. In its unjustified creation of immunity for foreign corpora-
tions, the Jesner decision undercuts this right’: Skinner (n 1) 41 (emphasis added).

>4 ibid 86.

3 ibid 95 ff.
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extraterritorial jurisdiction — and the proposals become relevant because they, ultimately, enable
courts to hear cases with no clear connection with the forum state. The proposal for a universal
type of jurisdiction that reaches corporations with ‘ongoing business’ in the forum country is an
example. In plain terms, should the proposal be implemented, a case like Kiobel would be within
reach of courts in the United States.>

Universal jurisdiction can be defined as:*’

[jurisdiction] over offenses committed abroad by persons who, at the time of the commission, are non-
resident aliens, where such offences are not deemed to constitute threats to the fundamental interests of
the prescribing state or, in appropriate cases, to give rise to effects within its territory.

Much has been written on the subject. In what concerns us, there is no agreement over the scope of
universal jurisdiction in international law.>® I adopt the position, to use Young’s phrasing,*® of a
‘sober advocate’.®® When states assert universal jurisdiction, typically they do so in respect of crim-
inal matters — the United States constitutes an exception in asserting universal civil jurisdiction.®!
By the turn of the century, universal criminal jurisdiction had gained momentum as a western
instrument to hold aliens responsible for international crimes committed abroad.®> While the exer-
cise of universal jurisdiction does not require, by definition, the existence of links with the forum

36 Kiobel v Royal Dutch Petroleum Co 569 US 108 (2013).

57Roger O’Keefe, ‘Universal Jurisdiction: Clarifying the Basic Concept’ (2004) 2 Journal of International
Criminal Justice 735, 745. 1 refrain from going deeper into the discussion about the domicile of corporations;
see n 84 below on how the Working Group defines ‘domicile’.

8 eg, John B Bellinger III and William J Haynes II, ‘A US Government Response to the International Committee
of the Red Cross Study Customary International Humanitarian Law’ (2007) 89 International Review of the Red
Cross 443 (explaining the US position to the effect that ‘State practice does not support the contention [by the
ICRC] that States, as a matter of customary international law, have the right to vest universal jurisdiction in
their national courts over the full set of actions defined by the [ICRC] Study as “war crimes™’).

% Young (n 42) 1044,

% eg, M Cherif Bassiouni, ‘Universal Jurisdiction for International Crimes: Historical Perspectives and
Contemporary Practice’ (2001) 42 Virginia Journal of International Law 81 (‘Universal jurisdiction must there-
fore be utilized in a cautious manner that minimizes possible negative consequences, while at the same time enab-
ling it to achieve its useful purposes’).

%! Young (n 42) 1091. See Stefan Talmon, ‘Alien Tort Claims Act’ in Peter Cane and Joanne Conaghan (eds), The
New Oxford Companion to Law (Oxford University Press 2008) 25 (‘In Sosa v Alvarez-Machain (2004) the
United States Supreme Court affirmed the exercise of universal tort jurisdiction (which is not (yet) part of inter-
national law) but limited its application to the violation of universally accepted, clearly defined rules of customary
international law’ (emphasis added).

92 Maximo Langer, ‘The Diplomacy of Universal Jurisdiction: The Political Branches and the Transnational
Prosecution of International Crimes’ (2011) 105 American Journal of International Law 1, 43. However, note
that Langer and Eason identify a ‘quiet expansion’ of universal jurisdiction to other regions: Maximo Langer
and Mackenzie Eason, ‘The Quiet Expansion of Universal Jurisdiction’ (2019) 30 European Journal of
International Law 779 (arguing that an important factor behind this expansion is that ‘states gradually shifted
away from the interventionist “global enforcer” model — ... in which states have a role in preventing and punishing
the commission of core international crimes committed anywhere in the world — and towards a “no safe haven”
model in which resources were almost exclusively devoted to prosecutions involving defendants who were resi-
dents, asylum seekers or people otherwise present in their territories’: ibid 807 (emphasis added). Also,
Maximo Langer, ‘Universal Jurisdiction Is Not Disappearing: The Shift from “Global Enforcer” to “No Safe
Haven” Universal Jurisdiction’ (2015) 13 Journal of International Criminal Justice 245.
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state, there has been a strong backlash against that incipient and apparently aborted state practice of
exercising universal criminal jurisdiction in cases without a clear link with the forum state.®

As for the assumption of universal jurisdiction by the courts in the United States under the
Alien Tort Claims Act, criticism is significant®* and caution is also advised.®® The criticism is
higher in respect of assertions of jurisdiction over ‘foreign cubed’ cases. States tend to protest
against this type of assertion by US courts, as Kiobel illustrates: for instance, the United
Kingdom and the Netherlands have emphatically opposed the assumption of jurisdiction in the
case.®® In brief, in asserting the presumption against extraterritoriality, Kiobel certainly frustrates
the expectations of the business and human rights community, but it is unquestionably in line
with recent developments of tightening the bases for the exercise of jurisdiction (in respect of
both universal criminal and civil jurisdiction) and the mainstream scholarly opinion that requires
the presence of a genuine link with the forum state.” This places a heavy burden on any propon-
ent of new domestic laws to expand universal civil and criminal jurisdiction to cover cases with
only flimsy links with the forum state.

To put it differently, the barriers that Skinner identifies are the domestic reverberations of the
idiosyncrasies that mark the enforcement of international law — and of the difficulties arising
therefrom. Ultimately, these idiosyncrasies and difficulties derive from an international system
that is generally understood as an association of sovereign states based on order rather than on

93 Crawford (n 50) 661 (describing the backlash from the US against a series of cases in Belgium that led to a
revision of the Belgian laws); Jan Klabbers, Infernational Law (3rd edn, Cambridge University Press 2020)
105 (‘Belgium’s genocide law of 1993 allowed claims with no connection to Belgium to be brought. While
this takes the philosophy behind universality seriously, it does mean that sometimes politically awkward cases
can be brought by people who have visited Belgium solely in order to file a complaint, as if Belgium were a jur-
idical supermarket’); Steven R Ratner, ‘Belgium’s War Crimes Statute: A Postmortem’ (2003) 97 American
Journal of International Law 888. Also, see the previous note on the reasons for the ‘quiet expansion’ of universal
jurisdiction.

64 John B III Bellinger, ‘Enforcing Human Rights in U.S. Courts and Abroad: The Alien Tort Statute and Other
Approaches Speech’ (2009) 42 Vanderbilt Journal of Transnational Law 1, 8 (“We are perceived, accurately, as
having in effect established an International Civil Court — a court with jurisdiction to decide cases brought by for-
eigners arising anywhere in the world, by the light only of its own divination of universal law, and through the
extraterritorial application of U.S. law concerning rights and remedies’ (emphasis added)). Note the cautious pos-
ition of the US government in respect of the assumption of jurisdiction by the US courts in Kiobel (n 94 below).
% See, eg, the discussion in Young (n 42).

6 Kiobel v Royal Dutch Petroleum Co, Brief of the Governments of the United Kingdom of Great Britain and
Northern Ireland and the Kingdom of the Netherlands as Amici Curiae in Support of the Respondents (2013)
133 S Ct 1659 (US Supreme Court) (Kiobel, UK and the Netherlands Amici Curiae Brief) (‘The Governments
have maintained over a long period of time their opposition to overly broad assertions of extraterritorial civil jur-
isdiction arising out of aliens’ claims against foreign defendants for alleged activities in foreign jurisdictions that
caused injury’); see n 94 below.

¢7 Crawford (n 50) 441 (‘If there is a cardinal principle emerging, it is that of genuine connection between the
subject matters of jurisdiction and the territorial base or reasonable interest of the state in question’). The changes
to art 9 on adjudicative jurisdiction in the Third Revised Draft seem to point to the need for genuine links for the
assertion of jurisdiction: note the changes and additions to arts 9(4) and 9(5) in ‘Comparison of Third and Second
Revised Drafts of a Legally Binding Instrument to Regulate, in International Human Rights Law, the Activities of
Transnational Corporations and Other Business Enterprises’, https:/www.ohchr.org/Documents/HRBodies/
HRCouncil/WGTransCorp/Session6/igwg-comparing-third-and-second-revised-drafts.pdf (Comparison of Third
and Second Drafts); see nn 84—87 and accompanying text.
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justice, in which sovereignty continues to play a crucial role.®® These idiosyncrasies and difficul-
ties become clearer when we turn our attention to a specific type of corporation — the state-owned
enterprise — the presence of which in the international sphere has increased dramatically as China
and,® to a lesser extent, some developing economies become economic powerhouses.”® That the
Guiding Principles require this type of corporation to respect international human rights law is
undisputed.”’ In what concerns us here, the exercise of jurisdiction by the courts of the host
state (thus, on clearly valid bases of jurisdiction) over enterprises owned by other states is already
problematic.” To remain on one aspect that both illustrates and explains the point, even when
courts in the United States affirm jurisdiction to hear cases against Chinese state-owned corpora-
tions, the same courts refuse enforcement of their decisions on grounds of state immunity.”
Should courts in states where such corporations conduct business try to exercise jurisdiction
over abuses committed elsewhere, the challenges are likely to increase. Order among sovereigns,
and not justice for victims of human rights abuses, prevails in international law.

In view of the discussion so far, with a more cautious weighting of the current state of inter-
national law we arrive at the conclusion that international law offers no clear grounds for a right
to remedy and for assertions of extraterritorial jurisdiction over ‘foreign cubed’ cases, as Skinner
proposes. If the objective is to ensure that victims have redress for corporate abuses of human
rights, and to this end to ensure that courts in western states can hear cases even when they
have no strong links with the forum state, why ground the whole discussion mostly if not exclu-
sively on a postulated right to remedy in international law, and on a postulated responsibility to
exercise such an expanded extraterritorial jurisdiction? The answer apparently has to do with the
optimistic view of international law that Skinner has. To clarify my point, it is not a question of
which side of the discussion one is, either on the side that affirms or the side that denies the exist-
ence of a right to remedy or the lawfulness of the proposed extraterritorial jurisdiction. Rather, it
is a question of looking at the whole academic debate, and international practice, from a critical
perspective. We should then be asking whether a non-problematized discussion about corporate

% See discussion in Section 5 below.

% Grzegorz Kwiatkowski and Pawel Augustynowicz, ‘State-Owned Enterprises in the Global Economy — Analysis
based on Fortune Global 500 List’, Joint International Conference, Technology, Innovation and Industrial
Management (2015) 1739, 1745 (‘Analysis of the Fortune Global 500 list indicates that the number of state-owned
enterprises on the List in the period 2005-2014 more than doubled (from nearly 10% to almost 23%). State-owned
enterprises employ about one third of employees of companies from the List. Detailed analysis shows that this is
mainly driven by a rapid growth of the Chinese economy’).

70 Fernanda Ribeiro Cahen, ‘Internationalization of State-Owned Enterprises through Foreign Direct Investment’
(2015) 55 Revista de Administracdo de Empresas 645 (for an interesting case study of the process of internation-
alisation of Brazil’s Petrobras).

7I'UN Human Rights Council, Report of the Working Group on the Issue of Human Rights and Transnational
Corporations and Other Business Enterprises (4 May 2016), UN Doc A/HRC/32/45, para 45, https:/undocs.
org/es/A/HRC/32/45/Add 4.

72 William S Dodge, ‘Jurisdiction, State Immunity, and Judgments in the Restatement (Fourth) of US Foreign
Relations Law’ (2020) 19 Chinese Journal of International Law 101.

73 ibid para 47 (discussing the Walters v Industrial and Commercial Bank of China case and concluding that
‘Walters demonstrates that immunity from suit and immunity from enforcement are different, and that a foreign
state may be immune from the enforcement of a judgment even if it is subject to suit in US courts’).
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obligations, the right to remedy and jurisdiction in international law — and customary inter-
national law, in particular — offers an appropriate theoretical grounding for a proposal for new
legislation, in countries where corporations are present, which grants jurisdiction for their
respective courts over human rights abuses caused in the spectrum of economic activities of
transnational corporations in other regions.

The call for the right to remedy and for expanding the bases of jurisdiction, to ensure that
corporations are held liable for violations of human rights law, could have benefited from a
more critical view of international human rights law. Acknowledging the shortcomings of extant
international human rights law allows us to expand the horizon of the theory and, for instance,
pay attention to the efforts of scholars in other fields, such as international investment law, to
ensure that corporations are held liable for violations of human rights. Sornarajah, for instance,
argues that home countries incur international responsibility if they facilitate the commission of
abuses of human rights by transnational corporations (such as through lax legislation) and then
deny victims of those abuses the opportunity to seek remedies against such corporations.”* This
helps in strengthening the theoretical groundings of the proposal by placing responsibility on the
home state, which must ensure that its corporations are held liable for abuses of human rights.
This may also further the argument: instead of protesting against US courts asserting jurisdiction
to hear a case such a Kiobel,” the Netherlands and the UK should either assert jurisdiction them-
selves or accept US jurisdiction. In other words, to make a legitimate protest they would need to
show that they are acting to hold corporations domiciled in their territories accountable for abuses
that are imputed to those corporations.

Also, a more realistic approach that takes into consideration the state of international law
allows us to account for other developments — notably, for a trend which, in my view, is slightly
more promising than assertions of universal jurisdiction to ensure that corporations are made
liable for violations of human rights abroad.” Courts in the United Kingdom and in the
Netherlands lead in finding that they have jurisdiction over the parent company in their territory
and over the subsidiary in other countries, in respect of events occurring in these other countries,
and in applying to the dispute not (their interpretation of) customary international law but the law
of such countries.”” This is more promising because it avoids the theoretical, doctrinal and

74 M Sornarajah, The International Law on Foreign Investment (5th edn, Cambridge University Press 2021) 189—
206. For similar reasoning, Young (n 42) 1108 (“The potential for U.S. responsibility for international law viola-
tions by American nationals provides a reason why ATS jurisdiction may actually further foreign-policy goals, and
the concern about offending foreign nations by holding their corporations liable will be less substantial in these
situations. Still, other factors may counsel caution’ (emphasis in original)).

75 See n 66 and accompanying text above.

76 See Cedric Ryngaert, ‘Tort Litigation in respect of Overseas Violations of Environmental Law Committed by
Corporations: Lessons from the Akpan v Shell Litigation in the Netherlands’ (2013) 8 McGill Journal of
Sustainable Development Law 245, 247 (arguing that ‘tort litigation on the basis of domestic law and private inter-
national law, rather than on the basis of public international law ... may hold hope for victims’).

77In the UK, the leading case is Vedanta Resources Plc and Another (Appellants) v Lungowe and Others
(Respondents) (2019) UKSC 20 (UK Supreme Court) (affirming the jurisdiction of the English courts, applying
Zambian laws). This is reaffirmed in Okpabi and Others (Appellants) v Royal Dutch Shell Plc and Another
(Respondents) (2021) UKSC 3 (UK Supreme Court) (same reaffirmation of the jurisdiction, application of

Downloaded from https://www.cambridge.org/core. IP address: 176.248.239.173, on 07 Feb 2022 at 15:38:47, subject to the Cambridge Core terms of use,
available at https://www.cambridge.org/core/terms. https://doi.org/10.1017/50021223721000273


https://www.cambridge.org/core/terms
https://doi.org/10.1017/S0021223721000273
https://www.cambridge.org/core

14 IsRaEL Law REVIEW

practical vicissitudes of assuming jurisdiction over corporations under a universal or
quasi-universal basis. It also shows that part of the narrative that Skinner articulates — that the
laws in developing countries are not sufficient to prevent harm — is not entirely correct.”®
However, the same concern against the assumption of jurisdiction in cases without clear links
with the forum state is present in these decisions. In other words, this trend encapsulates an
important way forward, but it is not a panacea.

As for expanding the bases of extraterritorial jurisdiction, a critical approach helps us in look-
ing for other ways of attaining this and addressing the problems that often arise with unilateral
assertions of extraterritorial jurisdiction. Notably, this can — and should — be attained through
negotiations that lead to the signing of multilateral treaties. There are myriad treaties establishing
a type of quasi-universal jurisdiction by means of the extradition or prosecution clause,” which
shows that this pathway is feasible. What is more, there are ongoing discussions in the Working
Group about a multilateral treaty that would also address the topic of jurisdiction. Why should
western countries introduce domestic legislation addressing the topic before such negotiations
are completed? The domestic approach to the topic, with states introducing new legislation,
adds to the fragmentation of the topic. Even if the same draft legislation is introduced for discus-
sion in different parliaments, nothing guarantees that the pieces of legislation that leave the par-
liaments will not be very different one from the other. This domestic approach adds to the trend
of treating ‘jurisdiction as an aspect of the substantive topic that is regulated’ and, as Staker
explains, ‘if this trend persists the principles of jurisdiction may fragment’ and exercise of juris-
diction may be expanded.®® This may have unforeseen consequences. Thus, a critical view of
international law provides a different framing for the discussion. It is only because Skinner
adopts an essentially domestic law perspective that it is possible for her to affirm that ‘comity

and foreign relations are not substantial impediments’.®!

4. AN INTERDISCIPLINARY DIALOGUE WITH BUSINESS AND HUMAN RIGHTS
My analysis so far suggests that a more careful, critical approach to international law results in a

less optimistic view about the individual right to remedy and unilateral assumptions of extra-
territorial jurisdiction. In turn, this allows us to pay more attention to other developments in

Nigerian laws). Another important case is Mariana and Others v BHP and Others (2021) 2021 EWCA Civ 1156
(England and Wales Court of Appeal) (appeal allowed against a decision refusing jurisdiction, application of
Brazilian laws). In the Netherlands, see the recent decisions against Shell (the Shell Cases) respecting events
occurring in Nigeria, and applying Nigerian laws, in ECLINL:GHDHA:2021:132 (Gerechtshof Den Haag),
Case No 200126804 and 200126834 [2021]; ECLI:NL:GHDHA:2021:133 (Gerechtshof Den Haag), Case No
200126843 and 200126848) [2021]; ECLI:NL:GHDHA:2021:134 (Gerechtshof Den Haag), Case No
200126849 and 200127813, [2021].

78 Skinner (n 1) 28.

7 Crawford (n 50) 454.

80 Christopher Staker, ‘Jurisdiction” in Malcolm Evans (ed), International Law (5th edn, Oxford University Press
2018) 289. I come back to this point in the next section.

81 Skinner (n 1) 105-06.
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terms of scholarship, case law and treaty law. In this section I engage in a more interdisciplinary
dialogue, and continue to address these points.

Studies on inequality have been looking into the topics of importance for the present
discussion — and these studies can provide a better theoretical framework to ground the call
for the introduction of new legislation to provide for a right to remedy for human rights
abuses committed by corporations. Piketty explains how regimes perpetuate what he calls
‘neo-proprietarianism’, ideologies that rely on ‘grand narratives and solid institutions’ to
circumvent democratic decision making for the protection of the rights of those who already
occupy the pinnacle of the wealth and income pyramids.®? On my reading, regimes — including
international law regimes, which include the international human rights law regime — solidify
corporate entitlements. We should remind ourselves that international human rights law is inter-
national law, and international law is part of the problem when it comes to shielding corporations
from responsibility for their wrongs — not only in human rights but also environmental terms.

There is not a human rights treaty that establishes obligations on corporations or affirms the
right to remedy in the terms proposed by Skinner, or enjoins states to exercise jurisdiction over
such cases as described in the book. Lege ferenda, the discussions (especially about jurisdiction)
within the Working Group are not very promising. Should the language in the present Third
Revised Draft prevail, the future treaty will apply to business enterprises, but it will be for the
state to impose through legislation the obligations on businesses,?* and to provide effective rem-
edy for the victims. Scepticism about draft Article 9 on adjudicative jurisdiction®* is high.

82 Piketty (n 16) 705-06.

8 “Article 3. Scope. 3.1. This (Legally Binding Instrument) shall apply to all business activities, including busi-
ness activities of a transnational character. 3.2. Notwithstanding Article 3.1. above, when imposing prevention
obligations on business enterprises under this (Legally Binding Instrument), States Parties may establish in
their law, a non-discriminatory basis to differentiate how business enterprises discharge these obligations commen-
surate with their size, sector, operational context or the severity of impacts on human rights. 3.3. This (Legally
Binding Instrument) shall cover all internationally recognized human rights and fundamental freedoms binding
on the State Parties of this (Legally Binding Instrument), including those recognized in the Universal
Declaration of Human Rights, the ILO Declaration on Fundamental Principles and Rights at Work, all core inter-
national human rights treaties and fundamental ILO Conventions to which a State is a Party, and customary inter-
national law’: Third Revised Draft (n 34).

84 <Article 9. Adjudicative Jurisdiction. 9.1. Jurisdiction with respect to claims brought by victims, irrespective of
their nationality or place of domicile, arising from acts or omissions that result or may result in human rights
abuses covered under this (Legally Binding Instrument), shall vest in the courts of the State where: a. the
human rights abuse occurred and/or produced effects; or b. an act or omission contributing to the human rights
abuse occurred; c. the legal or natural persons alleged to have committed an act or omission causing or contrib-
uting to such human rights abuse in the context of business activities, including those of a transnational character,
are domiciled; or d. the victim is a national of or is domiciled. This provision does not exclude the exercise of civil
jurisdiction on additional grounds provided for by international treaties or domestic laws. 9.2. Without prejudice to
any broader definition of domicile provided for in any international instrument or domestic law, a legal person
conducting business activities of a transnational character, including through their business relationships, is con-
sidered domiciled at the place where it has its: a. place of incorporation or registration; or b. place where the prin-
cipal assets or operations are located; or c. central administration or management is located; or d. principal place of
business or activity on a regular basis. 9.3. Courts vested with jurisdiction on the basis of Article 9.1 and 9.2 shall
avoid imposing any legal obstacles, including the doctrine of forum non conveniens, to initiate proceedings in line
with Article 7.5 of this (legally binding instrument). 9.4. Courts shall have jurisdiction over claims against legal or
natural persons not domiciled in the territory of the forum State, if the claim is connected with a claim against a
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Reacting to the prior draft, Brazil argues that ‘Articles 8.7 and Article 9 read together, continue to
seem to hamper the identification of the natural judge for the action, which could promote the
phenomenon of “forum shopping™’.®> The United Kingdom has clearly affirmed that ‘the provi-
sions on adjudicative jurisdiction appear to breach key principles of sovereignty and due
process’.5¢
Article 9 requires the courts of a given State party to hear claims against businesses for abuses, acts or
omissions on the State’s territory, even if there is another jurisdiction which is more convenient or in
which parallel proceedings are underway. Most egregiously, this provision requires the courts of a State
party to hear a claim under this treaty against a business even if the State where the business is dom-
iciled is not a party to the treaty.?”

What emerges from these critiques from countries in both the global south and global north is the
view that order between sovereigns, rather than justice for the victims, is what is important.
Moreover, how soon will negotiations close and agreement be reached? How many states will
really join such a treaty? Will the United States, which resists binding itself under human rights
treaties but where so many transnationals are present, join it?

If we turn to customary international law the view is even less optimistic. Essentially, ascer-
taining rules of custom depends on the approach to the topic and the methods that one adopts. On
approaches and methods, some decades ago, in the pages of this journal, Walden described a
complex state of affairs, notably in respect of the subjective element, which persists to the present
day.®® In (yet another) attempt to reign in on the confusion, the UN International Law
Commission very recently has firmly clarified that rules of custom require both elements: state

legal or natural person domiciled in the territory of the forum State. 9.5. Courts shall have jurisdiction over claims
against legal or natural persons not domiciled in the territory of the forum State if no other effective forum guar-
anteeing a fair judicial process is available and there is a connection to the State Party concerned as follows: a. the
presence of the claimant on the territory of the forum; b. the presence of assets of the defendant; or c. a substantial
activity of the defendant’: Third Revised Draft (n 34).

85 UN Human Rights Council, Annex to the Report on the Sixth Session of the Open-Ended Intergovernmental
Working Group on Transnational Corporations and Other Business Enterprises with respect to Human Rights
(2020), UN Doc A/HRC/46/73, 60. For Panama, Article 9 could lead to forum shopping; it should provide for
lis pendens, and it should be restricted to civil jurisdiction and a new article should be included to address criminal
jurisdiction (ibid 63). The Philippines suggests that the courts of the states where the victims are domiciled should
have jurisdiction to hear cases, as it would be difficult for such victims to proceed to a court outside their state of
domicile (ibid 63).

8 jbid 20. From the available information, it appears that discomfort with Article 9 remains; see Draft Report on
the Seventh Session (n 34).

87 ibid. In part, the Third Revised Draft seems to address this point, with the changes and additions to arts 9(4) and
9(5): Comparison of Third and Second Revised Drafts (n 67).

88 Raphael M Walden, ‘Customary International Law: A Jurisprudential Analysis’ (1978) 13 Israel Law Review
86; Raphael M Walden, ‘The Subjective Element in the Formation of Customary International Law’ (1977) 12
Israel Law Review 344; however, see Omri Sender and Michael Wood, ‘A Mystery No Longer? Opinio Juris
and Other Theoretical Controversies Associated with Customary International Law’ (2017) 50 Israel Law
Review 299.
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practice, and state belief that the practice reflects what is commanded by international law.%* The
‘barrier’ that Skinner identifies, in the form of ‘not completely settled’ customary international
law, should be read as very inconsistent, if existent at all, state practice, and not clear state belief,
in holding corporations liable for violations of international human rights law, especially beyond
the realm of international crimes. An exception is Nevsun,”® a recent decision of the Supreme
Court of Canada which clearly supports Skinner’s argument. The decision affirms the human
rights obligations of corporations in international law and it could count as evidence of practice
and opinio juris (I leave the issue of double counting as one or the other out of the discussion).
Still, this is very incipient. It is also weak: this is a sharply divided decision, and the majority affirm-
ation of the existence of customary international rules binding corporations is supported on a poor
rationale that is seriously and rightly criticised by the minority on very convincing grounds.”’
Even if one emphasises opinio juris, as possibly reflected in resolutions of international orga-
nisations, and de-emphasises practice, to the demise of the clear articulation of the need for both
elements in the work of the International Law Commission and the case law of the International
Court of Justice,” the recent discussions within the Working Group (for instance, around the
words ‘abuse’ and ‘violation’)*® and the amici submitted in Kiobel,* to stay with a very small

8 International Law Commission (ILC), Identification of Customary International Law: Text of the Draft
Conclusions and Commentaries Thereto, Report of the International Law Commission Seventieth Session
(30 April-1 June and 2 July—10 August 2018), UN Doc A/73/13, 130.

9 Nevsun Resources Ltd v Araya (2020) 2020 SCC 5 (Supreme Court of Canada).

°! ibid, Brown and Rowe JJ (dissenting in part) (‘There is, however, disagreement that the majority’s reasons pro-
vide a viable path to showing that a corporation may be civilly liable in Canada for a breach of customary inter-
national law norms. It is plain and obvious that corporations are excluded from direct liability at customary
international law. Corporate liability for human rights violations has not been recognized under customary inter-
national law; at most, the proposition that such liability has been recognized is equivocal. Customary international
law is not binding if it is equivocal’); ibid, Moldaver and Coté JJ (dissenting) (‘The extension of customary inter-
national law to corporations represents a significant departure in this area of law. The widespread, representative
and consistent state practice and opinio juris required to establish a customary rule do not presently exist to support
the proposition that international human rights norms have horizontal application between individuals and corpora-
tions’). While correctly noting that the existence of a rule of customary international law requires both state prac-
tice and opinio juris, the majority fail to investigate the presence of either element. Brown and Rowe correctly
noted this failure: ibid para 188.

92 North Sea Continental Shelf Cases (Federal Republic of Germany/Denmark; Federal Republic of Germany/
Netherlands) (Judgment) [1969] ICJ Rep 3 [77] (reaffirming the need for settled practice and ‘evidence of a belief
that this practice is rendered obligatory by the existence of a rule of law requiring it’).

93 See discussion at n 34 above.

94 Kiobel offers a good panorama of the whole debate: the UK and the Netherlands robustly reject the proposition
that corporations can violate international law, and that the US courts should assume jurisdiction over ‘foreign
cubed’ cases: Kiobel v Royal Dutch Petroleum Co, UK and the Netherlands Amici Curiae Brief (n 66). The
European Union apparently accepts the possibility that corporations can violate prohibitions of serious crimes,
but advises caution in the assumption of jurisdiction: Kiobel v Royal Dutch Petroleum Co, Brief of the
European Commission on behalf of the European Union as Amicus Curiae in Support of Neither Party (2013)
133 S Ct 1659 (US Supreme Court). Germany apparently accepts that corporations can violate international
law, but does not support the assumption of jurisdiction in the case as courts in other countries, notably in
Germany, are more fit and better positioned to hear the dispute: Kiobel v Royal Dutch Petroleum Co, Brief of
the Federal Republic of Germany as Amicus Curiae in Support of Respondents (2013) 133 S Ct 1659 (US
Supreme Court). The US government accepts that corporations can violate international law but rejects the
assumption of jurisdiction in the case: Kiobel v Royal Dutch Petroleum Co, Brief for the United States as
Amicus Curiae Supporting Petitioners (2013) 133 S Ct 1659 (US Supreme Court); Kiobel v Royal Dutch
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sample, suggest that there is no general opinio juris that supports the thesis that today corpora-
tions can violate international human rights law, and that states have the responsibility to exercise
universal jurisdiction over ‘foreign cubed’ cases. In fact, the argument that Skinner makes — that
countries in Europe and North America should exercise jurisdiction over ‘foreign cubed’ cases
because this is where most corporations are and conduct business — can be turned on its head
under the ‘specially affected states’ rule: without states in this region supporting customary inter-
national law rules that bind corporations and grant a right to individual remedy, how could these
rules exist?%?

Now, the renewed and strengthened requirement for the two elements is a form of keeping the
leashes on the development of the law, of reminding everyone that the existence of rules of cus-
tom depends on states, which are more concerned with order than with justice. The International
Law Commission is very clear about how it sees both non-governmental organisations (NGOs),”®
which have been pushing for more responsibility on transnational corporations, and resolutions of
international organisations,”” which are crucial in the present debate (to start with, it was by
means of a resolution that the UN Human Rights Council endorsed the Guiding Principles).
The way in which the International Law Commission approaches both constitutes a reaffirmation
of the state as lawmaker. Western countries either reject the possibility that corporations can vio-
late international law, or the possibility of asserting jurisdiction over ‘foreign cubed’ cases, or
both.”® As most of the corporations are either domiciled or carrying on business in these
countries, as Skinner rightly notes, can customary international law really develop in this area
without their consistent practice and opinio juris?

Even more paradigmatic, without clearly establishing obligations on transnational
corporations or providing for an obligation on states to exercise universal jurisdiction over
corporate human rights abuses, international law establishes rights for corporations as standards
of protection for investors in international investment law, and provides corporations with
the right to seek arbitration to enforce their rights against states.” Indeed, corporations have

Petroleum Co, Supplemental Brief for the United States as Amicus Curiae in Partial Support of Affirmance (2013)
133 S Ct 1659 (US Supreme Court).

% “[I]n assessing generality, an indispensable factor to be taken into account is the extent to which those States that
are particularly involved in the relevant activity or are most likely to be concerned with the alleged rule (“specially
affected States™) have participated in the practice’: ILC (n 89) commentary (4) to Conclusion 8.

%6 ibid Conclusion 4.3 (‘Conduct of other actors is not practice that contributes to the formation, or expression, of
rules of customary international law, but may be relevant when assessing the practice’).

7 ibid Conclusion 12 (‘1. A resolution adopted by an international organization or at an intergovernmental con-
ference cannot, of itself, create a rule of customary international law. 2. A resolution adopted by an international
organization or at an intergovernmental conference may provide evidence for determining the existence and con-
tent of a rule of customary international law, or contribute to its development. 3. A provision in a resolution
adopted by an international organization or at an intergovernmental conference may reflect a rule of customary
international law if it is established that the provision corresponds to a general practice that is accepted as law
(opinio juris)’.

%8 See n 94 above.

99 Jan Wouters and Anna-Luise Chané, ‘Multinational Corporations in International Law’, KU Leuven Working
Paper 129, 1 December 2013 (updated February 2015), https:/papers.ssrn.com/abstract=2371216 (concluding
that “MNCs ... enjoy considerable rights under international investment law and under international human rights
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brought cases against states which had introduced new legislation for the protection of human
rights, on grounds that such legislation affected their rights.'® Although there are important
developments in international investment law — one of the most significant being the decision
in Urbaser v Argentina, which suggests (albeit very timidly) that corporations may have certain
responsibilities in international law'®' — these developments are far from clearly affirming the
obligations of corporations under international human rights law.

From all the above, the unavoidable conclusion is that extant international law perpetuates the
entitlements that corporations enjoy and jeopardises the imposition of obligations on them. These
entitlements are solidified through economic theories and ground practices that find their way
through to international law. Crucial is the narrative around economic growth. Stiglitz demon-
strates that trickle-down economics, the belief that economic growth reverts into development
for all, is a fallacy that in fact helps to promote inequality by allowing transnational corporations
to capture the economic benefits of their activities while externalising and socialising the respect-
ive costs.'” However, trickle-down economics is exactly what the United States, Canada and
Europe fiercely promoted onto Latin America and other developing and less developed regions,
notably in the 1980s and 1990s, with the narrative that protection of foreign investors was neces-
sary for attracting foreign investment, which would lead to economic growth and, by implication,
development for all. Skinner mentions that developing and less developed states lift red tape
regulation to attract investors, but fails to tell the whole story.'®® Linarelli, Salomon and
Sornarajah demonstrate how this narrative frames international law: not only obvious fields
such as international economic law, which promote free trade and investment,'® but also

law. Conversely, MNCs do not have binding obligations under international law, notwithstanding a range of initia-
tives’). For a deeper analysis see Linarelli, Salomon and Sornarajah (n 15) (discussed below).

100 eo  Philip Morris Brand Sarl (Switzerland), Philip Morris Products SA (Switzerland) and Abal Hermanos SA
(Uruguay) v Oriental Republic of Uruguay, ICSID Case No ARB/10/7 (Award, 8 July 2016); Piero Foresti, Laura
de Carli and Others v Republic of South Africa, ICSID Case No ARB(AF)/07/1 (Award, 4 August 2010).

101 The award affirms that ‘international law accepts corporate social responsibility as a standard of crucial import-
ance for companies operating in the field of international commerce’ but only to conclude that ‘[t]he human right
to water [subject-matter of the dispute] entails an obligation of compliance on the part of the State, but it does not
contain an obligation for performance on the part of any company providing the contractually required service’:
Urbaser SA and Consorcio de Aguas Bilbao Bizkaia, Bilbao Biskaia Ur Partzuergoa (Claimants) v Argentine
Republic (Respondent), ICSID Case No ARB/07/26, (Award, 8 December 2016) paras 1195 and 1208 respect-
ively. For good discussions see Xuan Shao, ‘Environmental and Human Rights Counterclaims in International
Investment Arbitration: At the Crossroads of Domestic and International Law’ (2021) 24 Journal of
International Economic Law 157; Rodrigo Polanco Lazo and Felipe Ferreira Catalan, ‘International Investment
and Human Rights in Latin America: A Quest for Balance’ in Sufyan Droubi and Cecilia JF Elizondo (eds),
Latin America and International Investment Law: A Mosaic of Resistance (Manchester University Press 2022)
261; Farouk El-Hosseny, Patrick Devine and Ilan Brun-Vargas, ‘ISDS and Human Rights: A Latin American
Dialectic’ in Droubi and Elizondo, ibid 295; Farouk El-Hosseny and Patrick Devine, ‘Contributory Fault under
International Law: A Gateway for Human Rights in ISDS?’ (2020) 35 ICSID Review—Foreign Investment Law
Journal 105.

102 Stiglitz, The Price of Inequality (n 16) 8-9; Stiglitz, Making Globalization Work (n 16) ch 5 ‘Lifting the
Resource Course’.

103 For an insightful discussion, see Lauge N Skovgaard Poulsen, Bounded Rationality and Economic Diplomacy:
The Politics of Investment Treaties in Developing Countries (Cambridge University Press 2015).

104 Linarelli, Salomon and Sornarajah (n 15) chs 4 and 5.
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international human rights law, the realisation of which is generally believed to depend on eco-
nomic growth.'®> Moreover, a more comprehensive understanding of this point leads us to the
realisation that the socialisation of costs in host countries may promote inequality not only in
the host state but also in the home countries, as corporations become richer and increase the
wealth gap in their home countries. This important literature has much to offer in terms of pro-
viding the theoretical grounds for the call for a robust right to remedy in international law and for
expanded bases of jurisdiction. Indeed, socialisation of the costs of private economic activities
occurs everywhere, and it may have cross-border effects, including in the developed world. It
affects the fundaments of democracy.' This strengthens the call for more justice for victims
everywhere and, a fortiori, also the call for more justice for victims in developing and less devel-
oped nations.

Skinner’s call for judicial remedy can be easily defined as a call for justice. It is a call for
remedial, and thus redistributive justice, evidently, but it could also have been a call for the
other dimensions of justice, as I hope to make clear. It would be better not to depend on inter-
national law as a grounding theoretical force. Least of all, it would be better not to picture inter-
national law as offering the solution for the barriers to the right to judicial remedy. It would be
better to define international law as part of the problem — as a barrier in the path of realising a
robust right to remedy, which should derive before anything else from elementary considerations
of justice — in so far as international law is too slow in reaching corporations, in so far as it is
essentially dependent on the behaviour and attitude of states.

This critical view of international law also puts in question my own conclusion about the pref-
erability of multilateral negotiations and treaties in strengthening extraterritorial jurisdiction. This
is an interesting and important point. Given the slowness of international law to impose clear
obligations on corporations and define the scope of the jurisdiction of domestic courts, is it really
feasible to ask — and wait! — for treaty negotiations to end before strengthening the jurisdictional
power of courts in the developed world over corporate abuses, including over ‘foreign cubed’

cases? This discussion has not escaped the attention of the literature.'"’

Based on the critique
that I have developed in this section, I would be inclined to concur with Skinner and affirm
the urgent need for domestic legislation, as Skinner proposes, to be introduced; even more, I
would be inclined to affirm the need that, absent such legislation, courts in the developed
world should assert jurisdiction and deliver decisions such as the Supreme Court of Canada
did in Nevsun.'®® T would affirm both if it were not for the reasons that I articulate below and

bring to a close in the next section.

195 ibid ch 7.

196 Joseph E Stiglitz, ‘Capital Market Liberalization, Economic Growth, and Instability’ (2000) 28 World
Development 1075; Stiglitz, The Price of Inequality (n 16).

197 Young (n 42) 1113-20 (explaining that ‘assertions of universal jurisdiction by domestic courts developed
largely in response to the weakness of supranational criminal enforcement’, the limits to such assertions, and con-
cluding that ‘human-rights cases in national courts offer those courts an opportunity to help shape and articulate
norms of international law, rather than leaving those norms to supranational and foreign courts’).

198 Nevsun Resources Ltd v Araya (n 90).
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5. AN ENERGY JusTICE DIALOGUE wiTH BUSINESS AND HUMAN RIGHTS

My proposal is to ground the call for judicial remedy within a call for justice — to be clear, not
within a call for justice in international law, but within a call for justice, full stop. Placing
emphasis on distributive justice, Linarelli, Salomon and Sornarajah show how difficult it is to
demand justice in an international system that is pervasively understood in terms of liberal
nationalism: an association of states based on order; an association that stands in contrast with
the political domain of the states; one that affirms the market in exclusionary terms: human rights,
the environment, for instance, being externalities.'® Not even international human rights law
escapes being captured by this view, in so far as economic growth is assumed to be a requirement
for the realisation of human rights.!'® According to this view, justice is possible inside the state —
but not at the international level.!'! This account reinforces my own definition of international
law as part of the problem, but it also raises the question about the feasibility of inserting the
right to remedy within a call for justice in international law.

Linarelli, Salomon and Sornarajah point the way forward by proposing what I believe to
amount to a change in paradigm in Kuhnian terms.!'? The authors call for justice, and particu-
larly distributive justice, in the form of some fundamental principles,'’® to apply to inter-
national law; but they also call for international law to move towards predistributive justice:
because failures of ‘priorities, rules and their application, systems and structures’ lead to the
need of redistribution, what is really necessary is ‘ex ante action — making international law
just in a structural sense’.''* There are two aspects to this discussion. On the one hand, it
would not be difficult to ground Skinner’s call for judicial remedy on such principles of justice,
and to understand that Skinner’s call does not go far enough in terms of predistributive justice,
a point to which I revert below when I deal with restorative justice. On the other hand, it seems
clear enough that the realisation of these principles of justice depends on a change of paradigm
in international law, which has not yet materialised — and which, in my opinion, is difficult to
materialise. So, it would be insufficient to ground Skinner’s proposals on a call for justice in
international law.

It is necessary that we move beyond international law and adopt a true interdisciplinary
approach to the topic. I bring the growing literature on energy justice and on the JUST
Framework, in particular, which has much to offer.!'® Let me start by noting two other aspects

199 Linarelli, Salomon and Sornarajah (n 15) chs 1 and 2.

19 bid ch 7.

"1ibid chs 1 and 2.

"2 Thomas S Kuhn, The Structure of Scientific Revolutions (University of Chicago Press 1962).

113 Linarelli, Salomon and Sornarajah (n 15) 73-76 (namely, the anti-misery principle; negative duty not to harm
principle; equality promoting principle; equality of opportunity principle; freedom from domination principle;
anti-coercion principle and the predistribution principle).

14 ibid 36.

115 eg, Mark Cooper, ‘Energy Justice in Theory and Practice: Building a Pragmatic, Progressive Road Map’ in
Thijs Van de Graaf and others (eds), The Palgrave Handbook of the International Political Economy of
Energy (Palgrave Macmillan UK 2016) 683; Heffron and McCauley, ‘The Concept of Energy Justice across
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in the work of Linarelli, Salomon and Sornarajah. First, they avoid being prescriptive;!¢ thus,
they do not provide a practical roadmap for realising predistribution. Second, after defining
cosmopolitanism in contradistinction to national liberalism,'!” they resist adopting a strong

cosmopolitan approach to justice.!'®

Energy justice contributes to both aspects: it articulates a
theory of justice that is applicable to real-life situations. So, for instance, while the theory articu-
lated by Linarelli, Salomon and Sornarajah has been criticised on grounds of materialising an
external view of economic law, without much chance of changing economic lawyers’ view of
the field,'"” so, with small chances of performing a paradigm change on the ground, energy just-
ice emerges from within energy studies and has the potential to change things on the ground.
Besides, energy justice, especially in the JUST Framework,'?° redefines cosmopolitanism in the
context of climate change. Justice must apply to all human beings because we all share the
same planet, which is under serious stress and where the actions of some people in some countries
affect other peoples in other countries. In this sense the JUST Framework encompasses cosmopol-
itan justice in a clear and robust manner. These three aspects — interdisciplinarity, real-life applica-
tion and a redefinition of cosmopolitanism — ensure that energy justice succeeds in providing a
solid ground, and framing, for the right to remedy as well as for expanded grounds of jurisdiction.

The energy justice literature developed roughly in parallel with the literature on business and
human rights — and it is striking that the two branches have not been in dialogue more closely,
given their common objectives.'?! Similar to what has happened in business and human rights,
energy justice has drawn force from the work of activists and lawyers to become a true scholarship

the Disciplines’ (n 16); Benjamin K Sovacool, ‘The Political Ecology and Justice of Energy’ in Van de Graaf and
others (eds), ibid 529; Jenkins and others (n 16).

116 Linarelli, Salomon and Sornarajah (n 15) 6; for a critique of the point, Julia Dehm, ‘The Misery of International
Law: Confrontations with Injustice in the Global Economy Review Essay’ (2018) 19 Melbourne Journal of
International Law 763, 766.

17 Linarelli, Salomon and Sornarajah (n 15) 41 (‘Opposing Rawls, cosmopolitans have argued that membership in
a people or some form of political community like a state is not morally relevant but being human is, and therefore
the full panoply of principles of justice apply across the globe and to each person regardless of nationality’ — I find
this insufficient).

118 jbid 53.

119 Nicolas M Perrone, ‘The Misery of International Law: Confrontations with Injustice in the Global Economy. by
John Linarelli, Margot Salomon, and Muthucumaraswamy Sornarajah’ (2019) 22 Journal of International
Economic Law 289.

120 Heffron and McCauley, ‘The Concept of Energy Justice across the Disciplines’ (n 16); Heffron and McCauley,
‘What Is the “Just Transition”?” (n 16).

121 To illustrate, of the 500 or so titles dealing with ‘business and human rights’ in Scopus, none brings the litera-
ture on energy justice to the discussion. The reverse situation is not much better: of the 400 or so articles dealing
with energy justice, only five address ‘business and human rights’. A review shows that the leading titles are:
Raphael J Heffron and others, ‘The Emergence of the “Social Licence to Operate” in the Extractive
Industries?” [2018] Resources Policy; Heffron (n 17); Noel Healy, Jennie C Stephens and Stephanie A Malin,
‘Embodied Energy Injustices: Unveiling and Politicizing the Transboundary Harms of Fossil Fuel Extractivism
and Fossil Fuel Supply Chains’ (2019) 48 Energy Research & Social Science 219; Benjamin K Sovacool and
Michael H Dworkin, Global Energy Justice: Problems, Principles, and Practices (Cambridge University Press
2014); Raphael J Heffron, The Challenge for Energy Justice: Correcting Human Rights Abuses (Palgrave
MacMillan 2021); Sufyan Droubi, Raphael J Heffron and Darren McCauley, ‘A Critical Review of Energy
Democracy: A Failure to Deliver Justice?’ (2022) 86 Energy Research & Social Sciences 102444, https://doi.
org/10.1016/j.erss.2021.102444.
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Figure 1 The JUST Framework
Source: Qurbani, Heffron and Rifano (n 17) 357.

concerned with (also) tackling human rights abuses that occur throughout the stages of energy pro-
jects. The literature on energy justice is relevant not only because mining and the energy sectors
more generally have always been important economic activities in which transnational corporations
engage, notably in the developing and the least developed world, but also because the energy sector

Downloaded from https://www.cambridge.org/core. IP address: 176.248.239.173, on 07 Feb 2022 at 15:38:47, subject to the Cambridge Core terms of use,
available at https://www.cambridge.org/core/terms. https://doi.org/10.1017/50021223721000273


https://www.cambridge.org/core/terms
https://doi.org/10.1017/S0021223721000273
https://www.cambridge.org/core

24 IsRaEL Law REVIEW

is characteristically centred around risk and displays a very traumatic history of human rights
abuses.'?

What the JUST Framework has to offer is a substantial and feasible change in paradigm,
which is amenable to support the call for a robust right to remedy and strengthened adjudicative
jurisdiction as a call for more justice. It calls for justice at every stage of the energy project, for
respect for human rights and environmental law throughout the energy life cycle (extraction,
production, operation and supply, consumption).!?* The JUST Framework offers a rationale
for a call for action by clarifying the dimensions of justice (which could strengthen the principles

offered by Linarelli, Salomon and Sornarajah):'**

* procedural, with the affirmation of equality, non-discrimination, due process, at all levels
of governance;

* recognition, with the reaffirmation of the rights of different and especially vulnerable
groups on their own terms, throughout the life cycle of a project;

+ distributive, with the reaffirmation of the need to tackle the unequal distribution of reven-
ues and costs of a project;

+ cosmopolitan, with the affirmation of the need to tackle the cross-border effects of energy
projects; and

+ restorative, which redefines restorative justice to emphasise that actors involved with the
realisation of energy projects must understand, prevent and remediate the impact of the
project on populations.

It is clear that this framework may be applicable beyond the energy field. The JUST Framework
contributes a stronger grounding for the realisation of the call for the right to remedy because the
framework strengthens the need for justice to be brought to victims of corporate human rights
abuses irrespective of where the victims are.

For instance, the JUST Framework informs us that we are all living on the same planet and
that what is done in one place affects other regions and eventually other countries.'?* Violations
of human rights, notably when also involving pollution and the destruction of ecosystems, may

have serious implications for neighbouring regions, as the District Court of The Hague affirms,!2¢

122 See Sufyan Droubi, Cecilia Flores Elizondo and Raphael Heffron, ‘Latin America, Indigenous Peoples and
Investments: Resistance and Accommodation’ in Droubi and Elizondo (n 101) 220.

123 Heffron and McCauley, ‘The Concept of Energy Justice across the Disciplines’ (n 16); Heffron and McCauley,
‘What Is the “Just Transition”?’ (n 16); ibid.

124 Heffron and McCauley, ‘The Concept of Energy Justice across the Disciplines’ (n 16); Heffron and McCauley,
‘What Is the “Just Transition”?” (n 16).

125 Heffron (n 17) (note the discussion of the case Gloucester Resources Ltd v Minister for Planning [2019]
NSWLEC 7 (Land and Environment Court, New South Wales), refusing permission for the opening of a coal
mine because of the impact of the activities in other regions).

126 ECLI:NL:RBDHA:2013:BY9854, voorheen LIN BY9854 (Rechtbank Den Haag), C/09/337050 / HA ZA
09-1580 [2013], [4.11]-[4.13] (in free translation: ‘the court maintains that a number of ... claims clearly exceed
the individual interest of (only) Akpan, because the decontamination of the soil, the cleaning of the fish ponds,

Downloaded from https://www.cambridge.org/core. IP address: 176.248.239.173, on 07 Feb 2022 at 15:38:47, subject to the Cambridge Core terms of use,
available at https://www.cambridge.org/core/terms. https://doi.org/10.1017/50021223721000273


https://www.cambridge.org/core/terms
https://doi.org/10.1017/S0021223721000273
https://www.cambridge.org/core

A DIALOGUE wiTH BUSINESS AND HUMAN RIGHTS 25

but depending on the extension of violations, they may have an impact on more far away regions

and eventually the whole globe.'?”

Here, there is another reason that may justify the exercise of
extraterritorial jurisdiction in certain cases if it helps with the identification of genuine links with
the forum state. Besides, energy justice requires us to recognise the victims on their own terms'?3
rather than in terms of the majority, and to realise that development should be understood also in
the manner that the victims (for instance, indigenous communities) understand development.'?
This goes beyond the usual framing of recognition in the international law literature by placing a
burden on corporations to exercise caution when investing in certain territories occupied by indi-
genous and other vulnerable communities (who see development through other lenses) not to dis-
tress their ways of life. The JUST Framework requires that procedures — at all levels of
governance — be respected, which lends support for our call for parent corporations to ensure
that subsidiaries respect local regulations. What is more important, however, the JUST

Framework redefines restorative justice,'*°

131

emphasises the preventative, problem-solving prin-
ciple,”’! and creates a burden on all actors to understand, account for and assume responsibility
for the impact of their activities on vulnerable communities and on the environment, no matter
where this impact materialises, before injustice occurs and after it materialises. This latter point
reinforces the principle of predistribution as described by Linarelli, Salomon and Sornarajah. In
so far as the corporation fails in preventing harm from occurring, especially by ignoring applic-
able procedures and disregarding vulnerable communities, the corporation has a greater burden to
repair the damage. However, reparation, within a restorative framework, has a different role,
which is that of restoring the social fabric of trust among all stakeholders, without which fabric
the project itself is likely to fail.

This framework provides an important theoretical ground for the call for a fuller realisation of
the right to judicial remedy. It also offers a better dialogue with all pillars of the Guiding
Principles and the soft law instruments that address the topic, in so far as the framing of the

purifying the water resources and devising an adequate plan for future responses to oil spills — if ordered — will
benefit not only Akpan but also the rest of the community and the environment in the Ikot Ada Udo area’).

127 Gloucester Resources Ltd v Minister for Planning (n 125).

128 Sufyan Droubi and Raphael Heffron, ‘Politics’ Continued Erosion of Sustainable Development for Brazil’s
Indigenous Peoples’ (2020) 5 Revista Periferias, https:/revistaperiferias.org/en/materia/a-continua-erosao-das-
politicas-de-desenvolvimento-sustentavel-para-a-populacao-indigena-2.

129 German N Freire and others, ‘Indigenous Latin America in the Twenty-First Century: The First Decade’,
The World Bank Group, 1 January 2015, 14, https:/documents.worldbank.org/en/publication/documents-
reports/documentdetail/145891467991974540/indigenous-latin-america-in-the-twenty-first-century-the-first-decade
(‘Indigenous peoples’ ideas of development envision culture not as a means to achieve conventional development
goals, based solely on growth or market integration, but rather as a central aspect in defining what type of devel-
opment is collectively wanted and how it should be implemented. To that end, indigenous organizations have long
promoted ideas such as development with identity, ethnodevelopment, alter-development, and culturally pertinent
development, which define development as a process that originates in and is led by communities’).

130 For all, see Tony F Marshall, Restorative Justice: An Overview (Home Office London 1999).

131'M Hazrati and RJ Heffron, ‘Conceptualising Restorative Justice in the Energy Transition: Changing the
Perspectives of Fossil Fuels’ (2021) 78 Energy Research & Social Science 102115, https:/doi.org/10.1016/j.
erss.2021.102115; Droubi, Heffron and McCauley (n 121).
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problem in terms of justice — rather than law — takes some of the weight off hard international law
and places it on soft law instruments, freeing the discussion of the limitations of the dogmatism.

Summarising the discussion, I would argue that the call for a right to remedy against corpora-
tions, as well as the call for expanding the bases of jurisdiction, could be better grounded if
founded also on a more robust interdisciplinary, cosmopolitan call to promote justice, in all its
dimensions, to tackle inequality globally and locally. International law should be better defined
as part of the problem in so far as it creates more barriers than solutions and in so far as it perpet-
uates liberal national narratives that limit its own potential to change. I suggest that a change in
paradigm, in Kuhnian terms, is needed, to justify a right to remedy as a call for justice. One ques-
tion remains: is the expansion of extraterritorial jurisdiction the way forward — and is the narrative
that supports the call for it appropriate?

6. CHANGING THE NARRATIVE

An interdisciplinary approach, which understands justice in all its dimensions, also allows us to reflect
on an important part of the narrative used to justify the need for extraterritorial jurisdiction. Note that
Skinner proposes that courts in the United States, Canada and Europe need to intervene and deliver
what courts in developing countries fail to deliver. I am now concerned with some of the reasons that

Skinner brings to explain this failure (which I call the weakness-corruption argument):'>?

Weak rule of law, political instability, and corruption also play an important role in limiting the ability
to seek remedy in the host state. In such context, it can be almost impossible to hold powerful actors
accountable, particularly those that bring infrastructure to the country ... if victims are not able to seek
a remedy in the country of domicile ... then they ought to be able to seek and obtain a remedy in any
country where the TNC does significant business.

The above narrative — that is, alien institutions need to intervene because of corruption and weak
institutions in the host country — is very similar to that articulated in support of the minimum

standard of treatment in the past, and today, of investor-state arbitration:'*?

The bulk of the cases arise out of a denial of justice in the matter of procedure, some gross deficiency in
the vindication and enforcement of alien rights. A corrupt administration of justice, judicial or admin-
istrative, which is now more common than in the nineteenth century, gives rise to responsibility, regard-
less of the question whether nationals must submit to the same corruption. A perversion of justice by
judges carrying out a national policy and not applying impartially the rules of law, is especially repre-
hensible and excuses the resort to or exhaustion of local remedies. Bad faith cannot be tested by

132 Skinner (n 1) 32
133 Edwin Borchard, ‘Minimum Standard of the Treatment of Aliens’ (1940) 38 Michigan Law Review 445,
455-56.
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national standards; it invites a more general criterion which international tribunals have not hesitated to
invoke.

Also: '3

In the absence of an agreement to the contrary, an investment dispute between a state and a foreign
investor would normally have to be settled by the host state’s courts ... From the investor’s perspective,
this is not an attractive solution. Rightly or wrongly, the investor will fear a lack of impartiality from the
courts of the state against which it wishes to pursue its claim. In many countries, an independent judi-
ciary cannot be taken for granted and executive intervention in court proceedings or a sense of judicial
loyalty to the forum state are likely to influence the outcome ... At times, domestic courts may be the
perpetrators of the alleged violation of investor rights ... In all these situations domestic courts cannot
offer an effective remedy to foreign investors.

Both narratives share some common aspects: supported in anecdotal evidence, they articulate a
negative image of the generality of courts outside the western world, and they too easily attribute
issues with the administration of justice by local courts, in very complex cases, to corruption and
weak institutions.'*> One might well see neocolonialistic traces in both of these narratives, but a
clarification is necessary: one of the narratives (justifying investors’ rights) is articulated with the

purpose of protecting the entitlements of corporations, '

while the other (Skinner’s) is articulated
with the objective of doing exactly the opposite and protecting victims of abuses. They are very
different. However, contrasting them helps in understanding a different point: how both use a
negative image of courts in general to strengthen certain economic or political actors. As
Sornarajah shows, the second narrative (investment law) serves for the strengthening of trans-

national corporations;'’

but I argue that the first narrative also plays a role in strengthening an
economic and political actor — the western state.

Indeed, the first narrative plays into what Marks calls the romantic narrative of human rights,
in which the ‘victim of human rights is a largely passive identity, defined by suffering, and wait-
ing for vindication through the heroic agency of the international human rights system’.'3® More

to the point, the romantic narrative is also one that assumes that the empowerment of the

134 Rudolf Dolzer and Christoph Schreuer, Principles of International Investment Law (Oxford University Press
2012) 235.

135 Some studies suggest that the narrative that investor—state arbitration imposes rule of law in states with weak
laws and institutions would be valid only in a minority of cases; see Thomas Schultz and Cédric Dupont,
‘Investment Arbitration: Promoting the Rule of Law or Over-Empowering Investors? A Quantitative Empirical
Study’ (2014) 25 European Journal of International Law 1147.

136 Muthucumaraswamy Sornarajah, ‘Mutations of Neo-Liberalism in International Investment Law Special Issue:
Third World Approaches to International Law’ (2011) 3 Trade, Law and Development 203, 218-22 (discussing
how the rule of law argument is articulated against an idea of the ‘uncivilised world” and how it is subverted
in international investment law for the protection of transnational corporations).

137 ibid.

138 Susan Marks, ‘Human Rights in Disastrous Times’ in James Crawford and Martti Koskenniemi (eds), The
Cambridge Companion to International Law (Cambridge University Press 2012) 309. In contrast, see the discus-
sion on recognition justice in the previous section.
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individual decreases the power of the states; however, the reality is very different, as Marks
explains, ‘rights empower right-holders, but they also empower states to order and control the
social environment in which right-holding arises and becomes consequential’.!** By contrasting
the two narratives, notably against the background laid down in the previous section, it is pos-
sible to understand that the first narrative solidifies a type of entitlement. By promoting a negative
image of courts in developing countries, the first narrative uncritically strengthens the powers of the
courts in developed countries, which need to intervene heroically to vindicate the victims of human
rights abuses in faraway, uncivilised lands marked by weakness and corruption. However, these
heroic courts sit in the countries that created and fiercely promoted the conditions that facilitated
the emergence and multiplication of transnational corporations as powerful beasts capable of affect-
ing all countries, as well as the conditions for the commission of abuses of human rights by these
beasts all over the world, and especially in developing and less developed countries.

Justice is not only about remedial, redistributive justice, and should not be reduced to that.
Recall the five dimensions of justice presented in the previous section. Because it focuses on
remedial justice through judicial adjudication — and ignores the other dimensions of justice,
which allow the prevention of harm notably through respect for applicable laws and regulations,
non-discrimination at all levels of business activity, recognition of vulnerable groups affected by
such activity, and attention to the implications of decisions in other regions — the narrative in
Skinner’s book makes it more difficult to recognise that the countries, the courts of which it
seeks to strengthen, are the main culprits in enabling corporate abuses of human rights.'** The
lack of effective judicial remedy is only another instance of lack of justice — lack of justice in
its different dimensions. On this ground I would suggest dropping the weakness-corruption nar-
rative and understanding the specific circumstances that may lead to justice being better served
before the courts of western countries.

Let us see how the Supreme Court of the United Kingdom approached the issue in a recent

case: 4!

95. ... But the judge did not address this question by way of a comparison between litigation in
England and in Zambia. His enquiry was directed to the question whether the unavoidable scale and
complexity of this case (wherever litigated) could be undertaken at all with the limited funding and
legal resources which the evidence led him to conclude were available within Zambia ...

96. Finally, the judge’s analysis positively demonstrates that he had due regard to considerations
of comity and the requirement for cogent evidence ... He identified the evidence which he found
persuasive and quoted from some of it. Cogent evidence does not mean unchallenged evidence.

97. 1t is also evident that the judge was conscious of the need to exercise restraint on grounds of
comity ... he said this: ‘I am conscious that some of the foregoing paragraphs could be seen as a
criticism of the Zambian legal system. I might even be accused of colonial condescension. But that

139 ibid.

140 See Sornarajah (n 74) 192 (discussing the international responsibility of home states for failure to control trans-
national corporations).

14 Vedanta Resources Plc v Lungowe (n 77) [95]-[98].
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is not the intention or purpose of this part of the judgment. I am not being asked to review the Zambian
legal system. I simply have to reach a conclusion on a specific issue, based on the evidence before me. And
it seems to me that, doing my best to assess that evidence, I am bound to conclude ... that the claimants
would almost certainly not get access to justice if these claims were pursued in Zambia.

The careful approach to the evidence before them, which both the judge and the Supreme Court
adopt, in a case where the assumption of jurisdiction occurs with the application of the Zambian
laws (this is a classic example of a case in private international law) emerges in sharp contrast
with the possibility of western courts assuming jurisdiction, based on the weakness-corruption
argument, over ‘foreign cubed’ cases, to apply their interpretation of international human rights
law.

Another aspect that supports abandoning the weakness-corruption argument is that it may
work for the benefit of the corporation. If western courts should interfere to correct the weakness
and corruption of courts in developing countries for the protection of victims of corporate abuse,
what exactly stops western courts from doing the same for the protection of transnational cor-
porations? The weakness-corruption argument, if used in one direction for the protection of vic-
tims, could very well be used in the other direction for the protection of corporations. Indeed,
should a decision in the host country, which holds a corporation responsible for human rights
abuse, be assumed to be tainted by corruption, the corporation then becomes a victim, but of
the actions of the host state. This is exactly the situation that in the past led to diplomatic pro-
tection and today leads to investor-state arbitration.

So, one would be justified in fearing that a new window may open before western courts for
corporations to use the weakness-corruption argument for their benefit. However, in fact, the win-
dow has already opened. Close to the end of the book, Skinner briefly discusses the problem of
retaliatory lawsuits, and exemplifies this with the Chevron case.'** This case, however, deserves
more attention. Chevron successfully claimed before courts in the United States, under the
so-called Racketeer Influenced and Corrupt Organizations Act (RICO),'* that judicial proceed-
ings in Ecuador, which had held the company liable for environmental and other wrongs, were
tainted by corruption, and thus unenforceable in the US.'** Analyses of this case highlight that
‘the court transformed RICO, a federal statute once meant to combat widespread crime within
the United States, into a corporate tool to combat unfavourable judgments abroad’.'*> Contrary
to the window that was once open under the Alien Tort Claims Act with Fildartiga, and which
is closed with Kiobel, the window under the RICO continues to be open. So, it makes sense
for Ecuador to propose, within the Working Group and in respect of Article 9 of the Second

142 Skinner (n 1) 148-50.

14318 USC ch 96 ss 1961-68.

144 For a brief but insightful review of the case see Rodrigo A Mella, ‘The Enforcement of Foreign Judgments in
the United States: The Chevron Corp. v. Donziger Case Commentary’ (2016) 49 New York University Journal of
International Law and Politics 635.

145 Nellie Veronika Binder, ‘Making Foreign Judgment Law Great Again: The Aftermath of Chevron v. Donziger’
(2018) 51 Suffolk University Law Review 33, 52.
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Revised Draft, the inclusion of a paragraph providing for the enforcement of judicial decisions of
one state in another state party to the future treaty, and another providing for the impossibility of
a court in one state party deciding again a case already decided in another state party.'*®

One could conclude that the weakness-corruption argument should be dropped, and that an
assertion of extraterritorial jurisdiction be made only on the condition that strong evidence exists
of the institutional limitations in the host country to deal with the case in hand. Even then, my
scepticism endures. Cases that are brought before western courts very often are complex, requir-
ing the assessment of difficult legal and factual questions, and sometimes involving a high num-
ber of claimants.'*” Obviously, such cases are challenging — also for courts in western states.
Justice Turner has valid reasons to assert that he is ‘entirely unpersuaded that proceedings in
England would be more promptly concluded than would proceedings in Brazil’.'*® To be
clear, Justice Turner ‘accept[s] the subjective concerns of the witnesses’ including about receiv-
ing ‘full or timely redress’ in Brazil,'*’ but he is ‘entirely satisfied that their confidence that any-
thing of value is to be achieved in England is illusory’.'*® Scepticism about courts providing

151 However, receiving timely redress before west-

timely redress is pervasive in Brazilian society.
ern courts, in cases of such complexity, should also be a concern. Indeed, the Shell Cases are the
“first foreign direct liability case[s] to result in an enforceable decision on merits, in favour of the
claimants’,'*? but they ‘took so long — 16 years since the first spill, 11 years since the litigation
started — that several initial claimants passed away before this decision was issued, and litigation
was continued by their next of kin’.'3

Moreover, considering that western lawyers and NGOs may actively seek cases of corporate
abuse in the developing and less developed world, nothing would stop western countries from
becoming a huge litigation supermarket, especially if potential claimants find it opportune to
engage in forum shopping.'** In this respect one should attend to the fact that the potential claim-
ants are very different. Mariana exemplifies this with its very eclectic group of claimants: from
indigenous peoples to churches to municipalities (Mariana is the name of the relevant municipal-

ity) to large businesses to utility companies.'*® Finally, at a deeper level, it is worth keeping in

146 UN Human Rights Council (n 85) 62.

147 The most poignant example is Mariana v BHP (n 77), which involves more than 200,000 claimants from
Brazil.

18 Municipio de Mariana & Others v BHP Group Plc & Another (Rev 1) (2020) 2020 EWHC 2930 (England and
Wales High Court (Technology and Construction Court)) [255].

149 ibid [144], [225].

150 ibid [144]. Whether this constitutes a valid reason to dismiss the claim is a completely different point; see
Mariana v BHP (n 77).

ISLTPEA, SIPS Sistema de Indicadores de Percepgdo Social: Justiga’, 17 November 2010, 6, http:/www.ipea.gov.
br/portal/images/stories/PDFs/SIPS/101117_sips_justica.pdf.

152 Nadia Bernaz, ‘Wading through the (Polluted) Mud: The Hague Court of Appeals Rules on Shell in Nigeria’,
RightsasUsual, 2 February 2021, https:/rightsasusual.com/?p=1388.

153 jbid.

154 ¢f the interventions by Brazil and Panama in the Working Group: UN Human Rights Council (n 85) 55, 63.
155 Municipio de Mariana v BHP Group Plc (n 148) para 15.
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mind the real record of human rights protection that the United States, Canada and Europe
have.'*® From an arms-length distance from the topic, these regions are affected by the same pro-
blems that affect many of their developing counterparts and, like their counterparts, they struggle
to resolve these problems. Examples abound.'>’

From this perspective it seems that the proper way forward is through multilateral negotiations
at the international level, rather than through unilateral acts of domestic parliaments. Multilateral
negotiations allow for more worldviews to be expressed and for a more inclusive debate to occur.
More discussion and more studies are necessary to identify as precisely as possible the circum-
stances which make a court in another country — developed or not — more appropriate to deliver
justice to victims of corporate abuses of human rights.

7. CONCLUDING REMARKS

My objective with the above is not to question the quality of Skinner’s monograph; on the con-
trary, this is an important work that will prove extremely valuable for students, academics and
practitioners. It may be particularly important for practitioners, who should pursue the avenues
available and seek new avenues to hold corporations liable for the abuses that they commit dir-
ectly or indirectly notably against vulnerable groups. As a lawyer, I would clearly pursue the case
of my clients in the home countries, should this be available.

As an academic, however, I suggest that we reflect on the questions above. I see no reason to
ground the call for a right to remedy in public international law. I suggest that we do not shy
away from defining international law as part of the problem, as an institution that shields corpora-
tions from responsibility and cements inequalities. I suggest that we insert the call for judicial
remedy in a more holistic theoretical framework and ground it on the need to promote justice
and tackle inequalities. This call for justice must be a call for all dimensions of justice: distribu-
tive, procedural, recognition, cosmopolitan and restorative. All these dimensions help to
strengthen the call for judicial remedy.

While all dimensions of justice are important and mutually reinforcing, the call for judicial
remedy in host and home countries, and eventually in third countries, is strengthened by:

(a) cosmopolitanism, defined within the context of climate change: we are all living on the same
planet, and the actions of some of us in some countries affect many others in other countries;

156 For two interesting and insightful discussions on the US: Natasha Fain, ‘Human Rights within the United
States: The Erosion of Confidence’ (2003) 21 Berkeley Journal of International Law 607; Anne Bayefsky and
Joan Fitzpatrick, ‘International Human Rights Law in United States Courts: A Comparative Perspective’ (1992)
14 Michigan Journal of International Law 1.

157 Note, eg, Amnesty’s report on the lack of protection of indigenous peoples’ rights in Canada; on discrimination
in the UK (‘Windrush scandal’); on failure to protect different rights in the US: Amnesty International, Amnesty
International Report 2020/21: The State of the World’s Human Rights (Amnesty International 2021) 111, 379,
3826, https:/www.amnesty.org/en/documents/pol10/3202/2021/en. Note Amnesty’s report on the failure of west-
ern states to hold their own corporations liable for human rights violations: ibid 112 (Canada), 143 (Denmark), 165
(France), 170 (Germany), 277 (Norway).
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(b) recognition, which forces us to see vulnerable communities as they see themselves and cre-
ate a burden for corporations and states to adopt proper procedures not to disrupt their devel-
opment as they define development; and

(c) restorative justice, which creates a burden on corporations and governments to prevent harm
from occurring and, if it occurs, to restore the social fabric of trust among stakeholders.

Judicial remedy — in home, host and eventually third countries — arises in new colours: it
becomes an important mechanism for ensuring cosmopolitan justice, recognition justice and
restorative justice. It becomes a crucial mechanism for restoring the social fabric of trust
among all involved.

I continue to be sceptical about the effectiveness of courts in developed states exercising jur-
isdiction over ‘foreign cubed’ cases. Studies that clearly explain the situations in which this
would promote justice are necessary. This having been said, I see no reason why the call for
strengthened adjudicative jurisdiction (in home and third states) should be grounded on an idio-
syncratic and quite unfair negative image of the courts in developing countries. The effect that
this image has on law enforcers who work hard to strengthen their institutions and who are
not weak and have never had anything to do with corruption — which is the majority rather
than the minority — may well be one of frustration. It is also unfair as it indirectly pictures courts
in the United States, Canada and Europe as perfectly capable of dealing with complex cases of
human rights abuse, while these latter courts have been having problems of their own. It is also
unfair as it pictures developed countries as saviours when they have created and promoted the
conditions, the international law rules, procedures and narratives that shield corporations from
responsibility.

Two main points arise from the discussion. First, it is necessary to investigate the presence of
genuine links, bearing in mind our scientific knowledge today, remaining in only three examples:
(1) gross abuses of human rights, when accompanied by destruction of the environment, have
implications beyond borders; likewise, (ii) activities that seriously affect the way of life of indi-
genous communities, who know better how to care for the environment, have implications across
borders; and (iii) failure to hold corporations accountable for their acts increases inequality gaps
in different regions. Studies are necessary to understand these and other links. I suspect that the
list of genuine links may increase in the future. Second, it is necessary to investigate the circum-
stances in which an assertion of jurisdiction by courts in developed countries over ‘foreign
cubed’ cases can really lead to justice for the victims. Expanding the bases of jurisdictions should
be supported on strong reasons and evidence; but, here, the way forward does not seem to be
through the unilateral expansion of jurisdiction by these countries with the passing of new legis-
lation, as Skinner proposes, but through multilateral discussions at the international level in
which developing countries can also state their views based on their experiences. In this manner,
the Working Group, rather than domestic parliaments, seems to constitute a better forum. It is an
even better forum as non-state actors are present.

This having been said, it is also clear that the world cannot wait for too long for a multilateral
solution to be found. Time — another dimension of the JUST Framework — is upon us. This is a
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topic for another essay, but we need urgent action to reign in on corporate abuse of human rights,
especially when coupled with the destruction of the environment. In this perspective the work of
lawyers and academics, and the work of a lawyer and academic such as Skinner, is crucial in
raising awareness of the problem and increasing pressure for a solution.
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