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OKOHOMUYECKUE U FOPHITUYECKUE HAVKU. I pasicoanckoe u mpyoosoe npaso MNe 6

T'PAKTAHCKOE H TPY/JOBOE IIPABO

V]IK 347

OIIBIT KOAUPUKAITUNOHHOI'O HOPMOTBOPYECTBA B I'PA’KJJAHCKOM IIPABE
(HA IPUMEPE TEPMAHUN)

KaHo. wpuo. nayk, ooy. B.A. BOrOHEHKO
(ITonoykuii zocydapcmeennulii yrugepcunemnt)

Paccmampusaemcs ucmopus Koouguxayuu Hemeykozo epaxicoanckoeo npasa. Onpedeisitomesi 0CHO8Hbie
yeaosust, cnocobcmesosasuiue paspabomre eounoeo ons I epmanuu epaxcoanckozo 3axoua. OmoenvHoe HUMA-
Hue yoensiemcs HemMeyKol npagogoli OOKMpuUHe U GblAGIAEMCs ee GIusHUe Ha npoyecc nodzomosku I epmanckoeo
2PAACOAHCKO20 YIONCEHUA. YKa3vieaemcs Ha Xapakmep 00uecmeeHHblX OMHOWEHUL U 0COOEHHOCMU HeMeYKOT
20Cy0apCcmeeHHOCmU, KOMopbie UCMOPUYecKU npeouecmeosani Koougukayuu epaxcoanckozo npasa. Cneyu-
ANbHO PAccmMampusaemcst UCHOpUs Npasa HeMeYKUx 3eMelib 8 nepuod ux pazopodieHHOCIU. 3ampazusaromcs
npobremvl, ceszannvie ¢ paspabomroil I'epmancrkoeo epaicoanckozo ynoscenusi. Paccmampusaemes coepemen-
HOe COCMOsIHUE 2PAANCOAHCK020 3aKonooamenvcmea Iepmanuu, a makdice pedhopma obs3amenbCmeenno2o npa-
6a 2002 200a. Obpawaemcs enumanue Ha oupexmusol EC u ananusupyemcsi cmenehv ux IUsHUsL HA 2PANCOAH-
ckoe npaeo I'epmanuu. Jenaiomes 6b1800bl, KACAIOWUECST COBPEMEHHO20 COCMOAHUS 2PANCOAHCKO20 3AKOHOOA-
menvemea I'epmanuu.

Beenenue. [TpaBo ['epMannu mpencTaBisieT 0CoObIi HHTEPEC, TOCKOJIBKY UCTOPHSI €T0 TIOSIBIICHUS U pa3-
BUTHSI OTMEUCHA JUINTEIbHBIMU TIEPHOIAMH Pa300IICHHOCTH HEMELKUX 3eMellb, a C APYTroil CTOPOHBI, AEHCTBHU-
€M Ha HEeMEI[KUX TEPPUTOPHIX WHOCTPAHHOTO MpaBa. HemMaaoBaKHBIM C TOYKH 3PEHHUsS MEPCIEKTUB 3aUMCTBO-
BaHMsl MHOCTPAHHOTO TPABOBOTO OMbBITA TMPEICTABISETCS M TO 00CTOSATEIBCTBO, YTO 3HAYMTENIbHASL YaCTh 3aKO-
HOJIATeNBHBIX aKTOB ['epMaHuy, MPUHATHIX B KoHIIE X|X u B Hayane XX BB. 10 CUX MOp JCHCTBYET.

OcHoBHas 4yacTh. Hanbonee moapobHbie U 00CTOSITENEHBIE PabOTHI M0 UCTOPHM T€PMAHCKOTO IIpaBa
ObLIHM HamucaHbl B camoii ['epmanun Bo Bropoid mosnoBuHe XIX Beka. Haubonee usecthsie Tpyasl: Roth. Sys-
tem d. deutsch. Privat-Rechts. T. 1; Gerber. System des deutschen Privatrechts; Dernburg. Das birgerl. Recht
des deutschen Reichs u. Preussens; Binding. Systematisches Handbuch d. deutsch. Rechtswissensch. Onna u3
HMHTEPECHEHIITNX paboT B MepeBojie ¢ HeMelkoro Obiia n3naHa B Hagase XX Beka B Cankr-IletepOypre: I'pax-
JaHckoe npaso ['epmanuu [9].

B omiimume oT TeX HAPOAHOCTEH, KOTOpPBIE 00PA30BAINCH B pe3ysibTaTe Besmkoro nepeceneHus HapoI0B
(IV=VII BB.) repMaHCKHe IIEMEHA KaK Pa3 M OKa3aaMCh TOM CHIION, KOPEHHBIM 00pa3oM H3MEHHBIIEH TEPPUTO-
puM U moceneHus. Benunkoe mnepeceneHne HapoJ0B Havyajiock okojio 327 roja BTOp)KeHHWEM I'yHHOB B EBpomy.
Harmop repmanIieB Ha pUMCKHE TPaHUILI TIpoaospkaics HenpepbiBHO B |1 u IV Bekax. B V Beke oHn mponum B
caMple OTHANCHHbIC MPOBUHLMH, 0Opa30BaB HOBbIC rOCYAapcTBa. AneMaHbl (ceMHOHBI Tauuaa) sKuiu paHee B
BpanmenOyprckoii Mapke, BIOCIEACTBHHM HaBoaHmiu pumckue AgQri decumates (bamen um BropremGepr).
B V Beke anemaHnbl 3aBoeBaJIM Ha JieBOM Oepery Peilina Onb3ac u cesephyto LlIBeiinaputo. B 496 rony onu 6butn
nokopens! ppankamu. K BOCTOUHOH TpyIine repMaHCKUX IUIeMEH MPHHAJICKATIH TOThl. [11eMs TOTOB AeIHIoCh
Ha JIB€ YaCTH: BECTTOTHI U OCTIrOTHL. BriociencTsuu u3 Becrtrorckoro rocyaapcrsa o0pa3oBanock nepeoe camo-
cmosimenvroe I epmanckoe Koporegcmeo Ha pUMCKON nouse. Pesynprar Benukoro nepeceneHns: HAPOAOB — 00-
pa3oBaHKe HOBBIX HApOAHOCTEHl ((ppaHIly3bl, UTANBSHIBI, UCIAHIIbL), HOBBIX HOIUMUYECKUX, OOUWECMEEHHDIX,
npasoevix opm, onpederuswux pasgumue cpeonesexosol Eeéponst [1]. B nanpHeiiieM MHOTOYHCIICHHBIE OT-
JICTIbHBIC TEPPUTOPUH C HAIIPOUb MPIKUBIIMMHUCS B HUX MECTHBIMU OOBIYasIMU U BIIACTBIO B TOH YacTu EBporsl,
KOTOpasi CTOJIETHs CIYCTs, cTana equHoi I'epMaHueil umenu cBoe NpaBo, pa3BUBABLIEECS C Pa3HOW CTEIIEHBIO
3aBHCHMOCTH OT TIpaBa pUMCKOTO.

I'epMaHIBI JOBOJIBHO JIETKO U OBICTPO HPHHSIIM ¥ OCBOMJIM PUMCKOE IIPaBO. DTO 00CTOSITENILCTBO OBLIO
CBSI3aHO C T€M, 4TO KaK pa3 B ATOT HEPHOJ MOSIBHUICS MOMYJISIPHBIA U AOBOJBHO MPOCTOil, HO OoJjiee Jierkoaoc-
TYIHBIH HapoOAHBIA MeTox (OPMHUPOBaHMS MpaBa Ha 0a3e MCHOIB30BAHUS KIACCHYECKHX PUMCKHX HPABOBBIX
HopM. Takoe mpaBo Mo OOBIKHOBEHHIO HA3bIBAETCS BYJIbIAPHBIM PUMCKHM MPaBoM. BynbrapHoe npaBo repmas-
IEB XapaKTepPH30BaJIOCh BECbMa MPUMHUTUBHBIM YPOBHEM (hOPMHPOBAHMS MPABOBBLIX MOHSATHH. 3 repMaHCcKoOro
BYJbrapHOT'o MpaBa Ucye3lia He TOJIBKO TEXHUKA BEJCHHUS IPAXKIAHCKUX MPOLIECCOB, HO Ja)Ke TOYHO OTTOYCHHAS
cHCTeMa MHCTUTYTOB I'PaXIAHCKOTo Ipasa. ViMesno 3HaueHne 1 BIMSIHUE CO CTOPOHBI 3aKOHOJATENILCTB I'epMaH-
CKHX KopoJieil. B repMaHCKuX rocyaapcrBax 310X Benukoro nepeceneHus HapoJOB CHCTEMa MPAaBOBBIX HOPM
(TaxKe KaK B SJUTHHUCTHYECKOM M B TCUCHHE JUTUTEILHOTO BPEMEHH B PUMCKOM TIpaBe) CTPOMIIACH HA TPHHIIMIIC
MHIMBHIYAIbHOCTH. JTO 03HAYANIO, YTO TE€PMAHCKHE KOPOJIH JIO0JIKHBI ObUTH N3/1aBaTh 3aKOHBI OTACIBHO KaK JUIs
CBOMX T€PMAHCKUX MOAJAHHBIX, TAK U JJIS TOIAHHBIX, UMEBIIMX PUMCKOE TPaXIaHCTBO [2, ¢. 127-128].
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ToT mIHUTENBHBIA TEPUO BPEMEHH, KOTOPBIH MPEIIIeCTBOBAN MpoIecCy KOAM(DUKAUNU Tpak TaHCKOTO
npaBa, OTJINYAJICSI 000COOICHIEM TIPaBa U €r0 CaMOCTOSATEIFHBIM Pa3BUTHUEM Ha TEPPUTOPHUSIX, CTPEMUBIIHXCS K
CTaTyCy OTJENbHBIX TOCYAapCTBEHHBIX 00pa3oBaHuii. B oTinune OT APYrux eBpPONEHCKUX CTpaH TepMaHCKUE
3eMJIM C TOYKH 3PEHHS SJHHOW rOCYIapCTBEHHOCTH M TEPPUTOPHH IIUTH IO MyTH Pa3MEKEBAHUS, YTO B MOJIHOMN
Mepe OTHOCHIJIOCH U K NpaBy. Takasi BbIpaKeHHass 0COOCHHOCTh UCTOPHYECKOTO Pa3BUTHsI [ epMaHIK HAIOKHIIA
CephE3HBIN OTIEYATOK Ha XapakTep W CoJep)KaHHe KOMU(PHUKAIMOHHOTO IMpollecca B 3TOW CTpaHe. Pa3muyHble
KHSDKECTBA, TePLIOTCTBA M KOPOJIEBCTBA CYMTAIU CBOUM JOJITOM UMETh BCE aTPHUOYTHI CAMOCTOSITEIbHOCTH, YTO
MNPUBOAMIO K pa3paboTKe HEMEPEHOTO YUCiia Pa3HOOOPa3HBIX CTATYTOB.

Jus X111 Beka crano xapakTepHBIM CO3JaHHE MUCBMEHHOTO MpaBa, OMATh-TaKH, IPOUCXOISIIICTO U3 pas-
HBIX HEeMeUKHuX obOnacteil. Hanbonee N3BECTHBIM OKa3aJioch Tak HaszbiBaeMoe CaKCOHCKOE 3epIialio, COCTABIICH-
HOE YaCTHBIM JHIOM, peiiapeM Eike von Repkow B nepsoii nonosune Xl Bexa. Conepsxanne CakCOHCKOTO
3eplajia OrpaHUYNBaIOCh MECTHBIM CAKCOHCKHM 3€MCKHM IPaBOM JIeHHBIM. ETo mepepaboTKy U pacIupeHHOe
NpUMEHEHHE MBI BHIUM Yepe3 HeCKOJbKo aecsaTuietuii B Schwabenspiegel nenssectroro asropa. Oba cb6opHu-
ka npuobpenu B X1V u XV Bekax O0JBIION aBTOPUTET B CyJaX JMaJeKo 3a MpenejaMu TEPPUTOPHH HX TIEPBOHA-
JajpHOTO TIpuMeHeHus. OHM ObLTH TIEpeBENIeHBI HAa JIATUHCKUHN, (PaHIy3CKUH, MONBCKUH, YeMICKAN, TOIaH/-
CKHii S3bIKH, U UX PACCMaTPHBAJIH, COBEPUICHHO BOIPEKH MX MEPBOHAYAILHOMY HCTOYHUKY, KaK o0Ilee uMIep-
ckoe mpaBo. [ToTpeGHOCTH MPaBoOOIIeHNS POOUBaNIaCh CKBO3b TsDKEIbIe U y3Kkue (Gopmbl peoganpHOro ObITa U
roToBa OblIa PUMKHYTH K JIIOOOMY SIBJICHHIO, 3aKIIIOUaIONieMy B cebe anemenmsl 00IIeTo npaBa. TakuM OBIIO
3€MCKO€ CAaKCOHCKOE MPaBo, TAKUMH e CTAJIH JIJIs TOPOJICKHX MpaB mpasa JIrobeka, Maraebypra, Urnay, Patu-
Oopa ¥ IPYruX He TOJBKO B ['epMaHUH, HO U B MPIJICKAIIHNX CIaBIHCKUX 3eMisx [3, ¢. 81]. Obpaiaer Ha cebst
BHUMaHHE CBOcoOpa3me MpeaKoIuUKaIMOHHOTo mporecca B ['epmanuu. [1o oTHOMIEHUIO K BRIPA0OTKE TaKUX
HOPM, U3 KOUX 00pa3yroTCs 3aTeM Hayalsla O0Iero HallMOHAIBHOTO MpaBa, [ 'epMaHus ocTaercs mo3aau. [Ipomecc
peuenmuu (T.e. peUENIUN PUMCKOTO IpaBa, npum. B.F.) y HemieB Goiiee Tskenblid, uem Bo Ppannuu, Gosee
TIOJIABJISTIOIIMIA CaMOCTOSTEIFHOCTh FOPUCTOB B UX CYIIECTBEHHOH 3a/laue HaXOIUTh HOPMBI OTHOIICHHUH, COOT-
BETCTBYIOIIMEC CO3HAHUIO TIpaBa B o0mecTBe. OHU HE CTOJIBKO UCKAIU 3TH HOPMBI, CKOJIBKO OTBEYAIIA TOTOBBIMU
JATUHCKUMH TEKCTAaMH Ha 3alpOChl HEMELKOW MPaKTHKH, 0e3 MMOCPEACTBYIOIIEro ONMKANILIEro n3ydeHus pas-
HUIIBI YCIIOBUI HOBOMW JKM3HM U KU3HU pUMCKOTO obmiectBa. Ho 3TOT crocol aeicTBHs He ObIT aKTOM CBOOOI-
HOTO WX BhIOOpa. OHM OTBEUaAIH MOTPEOHOCTSAM OOIMIMX HOPM, KOWX HE CO3/ajia HCTOpUs CTpaHbl. U, ¢ apyroi
CTOPOHBI, OPY/ys MPU MOMOIIH YYXIbIX HOHITHI, OHH, XOTS TOJNBKO B (pOpMaIbHOM CMBICIIE, JOCTUTANN B pe-
3yJIbTaTe HEKOTOPOTO OOBEAMHEHHUS] MO KPAHHOCTH IPOOHBIX HAyall HEMELKHX HAIMOHAJBbHBIX WHCTHUTYTOB
[3,c. 121-122].

OCOOCHHOCTH MPEIKOTUPUKAIIMOHHOTO MEPUoJia Ha HEMEUKUX TCPPUTOPHIX HEU30CIKHO MPUBOIMIH K
Pa300IICHUIO FOPUIUICCKON MBICIH U OTHAJICHHIO TOTO MEPHOA, KOTOPBIH MOT ObI CYUTATHCS TIEPUOIOM CO3JIa-
HUA npasa eounoil I epmanuu. C 1pyroi CTOPOHEI, IpoOIeHNe paBa Ha HEMEIKUX TEPPUTOPHAX CIOCOOCTBO-
BAJIO TIOCTETIEHHOMY (OPMUPOSAHUIO MHO2UX NPABOEbIX WiKOI. VIX HENOCpEeICTBEHHOMY CTaHOBJIEHHUIO U Pa3BU-
TUIO OJIArOTIPUSTCTBOBANIO CO3/IaHUC YHHBEPCHUTETOB, YTO HaMOOJee WHTCHCUBHO MPOMCXOHIO CO BTOPOH Io-
nosuHbl XV Beka. B paszHbie roabpl ObuH yupekaeHb YHUBEpCUTETH B Bene, ['elinensbepre, Kénpue, Dpdypre,
bazene, Maitnne, Jleitnmure, Bropuioypre, Pomroke, TroOnHreHe 1 B APYyrux ropoaax. MHOTHE U3 3THX YHHBEP-
cureToB K cepenune XIX Beka cTali M3BECTHBIMU LEHTPAMH COCPEIOTOUYCHHUS EBPOIECIHCKON IOPHIMYECKOM
HayKH, HallpuMep, YHUBepcuTeT B Bere, rue npenoaasan Mepunr, yausepcuret B [aiinensbepre u ap.

JlocTaTouHO UIUTENBHBIN npedkoouduxkayuonuslli nepuod B 1enoM 3aBeprmmiics Kk XV Beky. 3atem
NPUXOJUT BpeMsl PaclBETa TaK Ha3bIBAEMOTO TOPOJICKOTO MpaBa, JII0OEKCKOro, raMOypCKOro, HIOPEHOEPreKOro
u ap. HaubounbInyo U3BECTHOCTH MOJMYYarOT HIOPCHOCPTCKUiA U JIF0OCKCKUi ctaTyThl. Ha rore, B BaBapuu, pe-
(dbopmarms npaea Hayanack ¢ XV| Beka. CriepBa 3To ObLIA MOMBITKA COYETAHHS CTATYTOB C OOIINM HCTOYHHKOM
IUBUIIBHBIX CHCTEM Ha 3amajie, ¢ PUMCKHUM MpPaBOM, 0e3 OTMEHBI OOIIero MpUMEHEHHs MOCIEIHEro B Cynax,
HA000POT, C MOATBEPIKICHAEM €ro CHIIBI Il MECTHBIX cynoB. B mepBoit monosune XVIII Beka baBapus, panee
JPYTUX HEMEIKH 00JIacTei, COBEpIIaeT MONHYI0 KOAU(DHUKAIUIO CBOEr0 3eMCKOro mpaBa (YrojoBHOE Mpago,
rpakAaHCKOe MpaBo u mporecc). [IpaBo rpaxxaaHCcKoe MPOMYJIBIUPOBAHO B 3TOM BHIe B 1756 r. moj uMeHeM
Codex Maximilianeus Bavaricus civilis. B my0IuKalimoOHHOM MATEHTE 3aKOHOAATENb OOBSBIISET, YTO B KOJEKC
HE BBEIIEHO HUKAKMX 3HAUYHUTEIHHBIX OOHOBJICHHH, a 00pabOTaHO JIHIIL cTapoe O0Iee W CTaTyTHOE MPaBo, IpH-
BEJICHHOE B YIOOHBIN Ul IPUMEHEHHS €ro Cy/laMH U Ka)IbIM B COOCTBEHHBIX Jenax Bum. [1o cyIiecTBy, 3To
0oJIbIIIE KOMIIEHAMYM [IMBHJIBHOM CHCTEMBI C TEM K€ JIeJIeHreM MaTepuH 1o tria objectajuris (jua, ey, nei-
CTBHsA), KAKOE HaxoAuTCsA B opuuuanbHoM ydeOuuke (uucruryrnmsx) FOcrunmana. CocraButens (Kpermaiip)
MPUCOCTUHSICT IEJBIX TSTh TOMOB IPUMEUAHHA, YTOOBI YCTPAHUTh HEOOXOAUMOCTh 00paIaThCs K IMOATHHHBIM
HUCTOYHHKAM. DTO CBOETO POJa MAHACKTHI, KOTOPBIC CIYXKAT NaJbHEHIINM Pa3BUTHEM YUCHHU, IPUHSATHIX B KO-
nekce [3, ¢. 131-132].

s cpennaeBexoBoi ['epManmu apoOiieHUe OBUIO CBOMCTBEHHO HE TOJBKO MPaBy, HO M MHOTHM APYTHM
WHCTUTYTaM. B TiepByro ouepesb ¢ TOYKU 3pEHUS Pa3BUTHSA MPOLECCOB pehOPMUPOBAHUSI U KOTUPUKAIIUU Tep-
MaHCKOTO TpaBa WHTEPEC MPEICTABIISACT COOTHOIICHHUE MPaBa W PEIUTHH, MMOCKOJIBKY PEIUTUS B €BPOMEHCKIX
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CTpaHax 4acTO CTAHOBHJIACH CBOCOOPA3HBIM MPHUIOTOM Pa3IMYHBIX MHPOBO33PEHHUIA, 3aTParuBarOIuX U 001aCTh
npasa (Baptoin, Opa3m Porrepaamckuii, I'yro I'porwit, bansn, Hukonait Kysauckuii, Anbuuar, 1asuyc, ®yib-
ro3uit u ap.). B XVI Beke mis «Cesimennoii PUMCKOM HMIIEpHH T€pMaHCKOM HAIMK» ObLIa XapaKTepHa U PEJr-
THO3HAs Pa300IIEHHOCTh, YTO BIMSUIO CPEIH MPOYETO M Ha MPAKTUKY OTIPABICHHS NPAaBOCYIUs, OCOOEHHO B
chepe OpadHO-ceMeWHbBIX OTHOIIEHH. Teomgop ['pusuHrep oT™Medalr, 4To ab0aThl ¥ EMUCKOIIBI JOMYCKAIA B CBO-
UX BIAJCHUSAX ITOJHYIO TePIUMOCTb, Tak uro B 1580 roxy Buisrenasm V, repror 6aBapCcKuid, yrpekaa eImucKo-
TIOB CBOETO T'epIIOrCTBa B TOM, YTO OHH JOMYCKAIOT M OCBAMIAIOT OpaKu MEKIY NMPOTECTaHTAMU M KATOJIHKAMHU.
Kpome Toro, MHOTHE HE3aBUCHMBIC TYXOBHBIE BIACTUTENHN | 'epMaHUN Ha3HAYAIN MIPOTECTAHTOB CBOMMHM COBET-
HHUKaMH, CYABSMU U APYTUMHU YHHOBHUKaMHU [4, c. 184].

ITocTreneHHOE YKpeIICHHE KOPOJCBCKON BIACTH B OTMACIBHBIX HEMCIKHX OONACTSAX, MPEkKAE BCETO B
Ipyccun, bapapuu u CakcoHUM, BO3ACHCTBOBANO Ha chepy OpraHU3aIlUK TOCYAaPCTBEHHBIX I U YIIPABICHHUS
UMM, a TaK)KE OKa3bIBAllO BIHSHHUC M HAa CyAeOHYI0 cucTeMy. Clydanaoch, YTO MCIBITAHHIO HA TPOYHOCTH MOJ-
BEPraJluCh Pa3IMYHbIC YCTAHOBJICHUS, COACPIKAIIMECS B KOJCKCaX, MPeIHa3HAYCHHEM KOTOPBIX OBLIO oOecrede-
HHE 00BEKTHBHOTO M HE3aBHCHMOTO MPaBoCyIus. boiee TOro, B OTAENBHBIX CIIydasx BMEIMIATEILCTBO KOPOJIEB-
CKOM BIIACTH B IIPOIIECC OTTIPABICHHS MIPABOCY M MIPUBOIIIIO K TIEPECMOTPY MPUMEHSIBIIHUXCS CYAaMH TIOJI0XKE-
HUH, pa3paboTKe HOBBIX KOJIEKCOB.

®. Konm, xapaktepusysi ocoOeHHOCTH cymiecTBoBaBiero B cepeauae XVIII Beka B [Ipyccun mpaBocy-
JIvs, TIPUBOAUT clienytouuit mpumep. MenbHuk ApHosba umen B HoBoit Mapke BoAsiHYr0 MeJIbHHUILY, 332 KOTO-
pyto 00s3aH OBUT MJIATHUTH €XKETOAHYIO MOAATh MoMemmuKy, rpady lllmerray. B mpomgomkeHnn MHOTHX J€T OH
UCTIPABHO UCTIOJHSI CBOU O0SI3aHHOCTH, TTOTOM 332 HUM OKa3alliCh HEJIOMMKH, U, HAKOHEII, OH COBCEM OTKAa3aJCs
oT 1wrareka. [loMemuk moman Ha Hero aynoOy B KIOCTPUHCKHA 00JacTHOW CyI. ApPHOJIB] MOKa3al, 4yTo rpad
[ImerTay nmponan coceqHeMy Bianenblly, Oapony ['epcropdy, y4acTok cBoei 3eMii, Ha KOTOPOM COCEJ, TOJb-
3yACh MPOTEKABIICH PEYKOM, BBIPHUT OTPOMHBIN MPYA U pa3BEICHUS KapIoOB U OTBEN B HEro Boxy. OT 3TOTO Y
MEJTBHUIIBI APHOJIBJIA CICIAI0Ch MEIIKOBOIbE, OH MOT pa0OTaTh TOJIBKO J[BA MECAIA B TOY, BO BPEMs pPa3IHBOB,
1 OBLT JOBeACH N0 pa3opeHus. Ho cyn He oOpaTwmi BHUMaHHS Ha OT3BIB MEJBHUKA, TAXKE HE HAIICT HYKHBIM
HCCIIeIOBATh, CIPABEIIINBEI JIH €ro Moka3anus. OnpeaemiuIi: MpoJaTh MEIbHUITY W YIOBICTBOPUTH TPEOOBAaHUS
TIOMEIIHKA. APHOJIB]] TIOIAJT ATICJUIAIMIO B BBICIIYIO WHCTAHIIHIO (KIOCTPUHCKHI BEPXOBHBIN CYI), HO U TaM pe-
IIEHHE KIOCTPUHCKOTO CyAa OBUIO MPU3HAHO JCHCTBHUTEIBHBIM. APHOJBA HApaBMiI kajo0y kopoio I[lpyccnn
Opunpuxy. B orBeTe Ha kano0y yka3eiBajochk: «Ero KOpoieBCcKoe BEIMIECTBO OOBSBISET KIOCTPUHCKOMY BEp-
XOBHOCY CyIly CBOE€ BBICOUAliIIIee HEYAOBOJIBCTBHE M KpaiHee yOexkIeHHe, 9TO BCE WICHBI ATOTO Cyla HE CTOST
X0JIOCTOTO 3apsina. Ecim OBl cyn caM 3aHAJICS 1eI0M, KaK CIIEAYeT, U MPOU3HEC MPAaBIUBHIA U pa3yMHBII IPUTO-
BOp, TO KOPOJIFO HE HYXKHO OBLIO OBI MOCHUIATh APYTUX Ha cieAcTBHAE. Ho B 3TOM Jele MOCTYIUICHO HE TOJBKO
MPOTHB CIIPABIEIUBOCTH, HO JTaJKe MPOTHB 3/IPaBOr0 CMbIcia. Ero BenndyecTBO BCex BaC MPOTOHUT K YEPTY W Ha
MeCTa Ballli MOCAINT JIFOJICH CO CMBICIIOM, TOTOMY YTO BBl BCE HEJOCTOMHEI Xyieba, KOTOphId emute». Omnpas-
JIaTh MEJbHUKA 3HAYMJIO BHICTABUTH OOJACTHOW W BEPXOBHBIA CyJ BAHOBHBIMU. B MOBTOPHOM pelIeHUN OBLIH
TIOJIBE/ICHBI 3aKOHBI, HA KOTOPBIE OHO omupaniock. CyIl U Terepb He H3MECHUI CBOETO perneHus. Opuapux mpuka-
3a]l PacCMOTPETH /IO B YTOJOBHOM JeMapTaMeHTe OEpIIMHCKOTO CeHaTa M HEIPEMEHHO YIOBIETBOPHTH Ap-
Hoibpa. Ho u TyT ompaBmanu pemieHne ABYX MEPBBIX MPUCYTCTBEHHBIX MECT M PELIHIIN, YTO BEPXOBHBINA KIOCT-
PHMHCKHIA CyJl HE MOT M3MEHHUTH CBOETO PELIEHMs, HECMOTpPs Ha MpuKa3 kopous, n6o B Codice Fridericiano cka-
3aHO: «CyIbsl JOJDKEH IeHCTBOBATH MO MPSMOMY CMBICITY 3aKOHA, HEB3HMpast HM Ha KaKue BBICOYANIINE MOBeEe-
HUS». Jeno KOHYMIoch TeM, uTo Opuaprux coOCTBEHHOPYYHO HAIMCAJ CEHTEHIIMIO BHHOBHBIM M IPUTOBOPIUT
MOMEIIMKOB K BO3BPAIICHUIO APHOJIBIY MEIHHHIBI M BCEX TIOHECEHHBIX UM YOBITKOB. [IpH 3TOM KOpOIs OTIIpa-
BWJI B OTCTaBKY o0Oep-kaHipiepa dropcra u BMecTo Hero HazHaumin Kpamepa, ObIBIIETO MUHHCTPOM FOCTHUIINH B
Cunesun. KpaMepy ObLTO TOPYYCHO TTIEPECMOTPETH 3aKOHBI M COCTABHTH PYKOBOACTBO IIJISI BCEX CYICOHBIX MECT,
coo0pa3HOe ¢ Ha3HAYCHHUEM U MPaBaMH KaXKJ0ro cocioBusA. KpaMep cocTaBui Be MpeBOCXOIHbIC KHUTH: «Bce-
ob1iee rpaxxaanckoe mpaBo» u «OOIIHi MOPSIOK CyI0IPOU3BOACTBaY [5, c. 472—475].

Brixons u3 mepuona cpelHCBEKOBBsI, HEMEIKHE 00JIACTH B OTJIMYHE OT OOJIBIIMHCTBA IPYTHX TEPPHUTO-
puit EBpombl ocTaBaiuch MO-TIPEKHEMY Pa300MICHHBIME. Takas HEONpeAeIeHHOCTh C TOCYIapCTBEHHBIM yCT-
pPOMCTBOM OTpHULIATEIHFHO CKa3blBAJIaCh HA MOJIUTHUYECKON M cOLMaIbHOM ku3HU. Kpome TOro, Haxoasch rae-To
nocepeanae Mexay dpanrnueit u AHTIIMEH, KOTOpPBIE SPOCTHO KOHKYPUPOBAIH MEXIy co00# 3a THUAEpPCTBO B
TIPOJIBIKCHUN CBOMX KAIMTAJIOB, CO3JIAHUH NMPOMBIIUICHHOTO MIPOM3BOJACTBA M KOTOPHIE JOCTHUIIIN K 3TOMY Bpe-
MEHH OTPEACICHHOCTH B cdepe TOCYAapCTBEHHOCTH M NPaBa, HEMEUKHE TEPPUTOPUH HE MOTIH MTOXBACTATHCS
HU TeM, HU Apyrum. ['.®. lllepuieneBny yka3pIiBall Ha TO, YTO B MIPOTUBOMOJIOXKHOCTh eAnHOW dpaHunu, ¢ CUilb-
HOW IICHTPaJIbHOHN BJIACTBIO, ['epMaHMs mpecTaBisiiia COO0H MHOKECTBO OONBITHNX U MAabIX KOPOJIEBCTB, Iep-
IOTCTB U KHSDKECTB C HE3aBHCHUMOIO 3aKOHOJATEILHOK BiacThio. [loaTromy B mepBoit momoBuHe XIX Beka B
npesenax ['epManuu IefiCTBOBAIM MHOTOYMCIICHHBIE UCTOYHHMKH TpaBa (56 BekcenbHBIX ycTaBoOB). I'pakmaH-
CKO€ MPaBo, MOKOSIICECs TIaBHBIM 00pa30M Ha PUMCKUX HCTOYHHKAX, OBUIO HEOCTYITHO HACEICHUIO IO SI3BIKY
U HE 0TBEYaJo TpeOOBaHHUAM COBpeMEHHOro obopoTa [6, c. 34]. B 1855 roay B pecnybnuke Lropux miomansio
32 kB. KUIOMeETpa IeHCcTBOBaNO 25 3aKOHOB 0 HacienoBaHuu [ 7, ¢. 263]. Tem He MeHee, B Hauane X|X Beka mpo-
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W30IIUTH COOBITHS TOJOKHBIINE HAYAIO MOCTEIICHHOMY JEMOHTaXy TOW MaryOHOW CHCTEMBI, KOTOpasl CTOJe-
TUSIMH CYIIICCTBOBAJIA HA HEMEIIKHX TePPUTOPHSIX.

Jis peanm3ammy CBOETo TOTEHIMANA pa3BUTHA [ epMaHMU MOTPeOOBAJCS pSAI YHEPTUYHBIX BHEIITHUX
TOMYKOB. VMM CTaimu COOBITHS, CBSI3aHHBIC ¢ (ppaHIly3cKoil peBosrormeii 1789 r., 0coOEHHO ke C MOCIeI0BaB-
MU 3aTeM HaIlOJICOHOBCKMMH BOWHaMU. M3 Bcex TepMaHCKUX 3eMelb He3aBHCHMOCTh ipy Hamomneone coxpa-
HSUIM JIMING J1Ba HanOoJee KPYIMHBIX HeMEeIKuX rocynapcra — [Ipyccus u ABctpus. Tepputopuu, nexaBime K
3amany ot Peitna, n Hemenkoe modepexne CeBepHOTo Mops ObLTH BKIIIOUEHBI B cocTaB @panruu. 13 GonbmH-
CTBa OCTAJIbHBIX TepMaHCKuX rocymapcts B 1806 r. Obu1 00pa3oBaH Tak Ha3bIBacMbIi PeiHCKHI CO03, Haxo-
JUBIIAHCS TOA mpoTekTtopatoM @pannuu. [IepBbIM MOCIEICTBHEM HAMOJICOHOBCKHX 3aBOCBAHUH, 0OBEKTOM
KOTOPBIX OBLTM TPEXKIE BCErO IepMAaHCKHE 3EMIH, SBHJIOCh 3HAYHUTEIBHOC YKPYIMHCHHE TEPPUTOPUAITBLHO-
MONMUTHYECKUX (AIMUHUCTPATUBHBIX) CTPYKTYP CTpaHbl. Yike Ha nepBoM dtare (k 1803 r.) Gbuto JTHKBHIMPOBA-
HO 112 HeMEIKUX TOCYIapCTB M KHSDKECTB IMyTEM UX Meduamuzayuu, T.c. TOJINHCHHS 00JIee KPYITHBIM T'epMaH-
ckuM 3emiisaM. [locne co3ganus PeiiHCKOTO coro3a B €ro paMKax OblIa MPOU3BECHA NalbHEHIIas MeIUATH3AIINS.
B 1e10M 9KCiI0 TEPMAaHCKUX TOCYAapCTB U KHskecTB cokpaTriiock ¢ 300 mo 38. Ha moakoHTpoapHBIX PpaHIiu
TEPPUTOPHUAX OCYIIECTBILUIICH MHOTOUYUCIICHHBIE peOpMBI. BBUIM CYIIECTBEHHO OTpaHWYCHBI HPUBUICTHH
JIBOPSTHCTBAa M JYXOBEHCTBA, JMKBUAMPOBAHBI IIEPKOBHBIC MMYILECTBA M OOBSBIIEHA paclpoiaka ICpKOBHBIX
3eMeJb, OTMCHEHBI NMPHUBIJICTHH [IEXOB W BBEJEHAa CBOOOIA MPOMEICTA, JIMKBUIMPOBAHBI OCTATKH KPETIOCTHOM
3aBucumoctd. Cyn, anMuHUCTpaIys, GuHAHCH ObUTH pedOPMHUPOBAHEI TI0 (PpaHITy3cKOMY 00pa3ity, Ha OOJbIIeH
YacTH MOJKOHTPOJIbHBIX TeppuUTOpuit BBenu ['paknanckuit kogekc @panuuu. B HeKOTOpBIX palloHax W ropoaax
1kHO# M 3amagHou ['epmanuu ([ldaneue, bagene, Kénpue) dpaniysckoe mpaBo aeiictsoBano 1o 1848 roma
[8, c.8].

OkoHYaHHE HATIOJICOHOBCKUX BOWH, HE CMOTpPS Ha OJIMKaWIIMe WX MOCICACTBUS A OOBCIUHEHUS HE-
MEIIKUX 3eMeJlb, He MPUBEJIO, TEM HE MeHee, K OBICTPOMY pe3yabTary. JIoCTaTOYHO HE MPOCTO OBLIO OTKA3aThCS
OT BEKOBBIX TPATUIMNA M YCTPOUCTB, MPOYHO YTBEPAMBIIMMCS BO Bcex obOmactsax ['epmanun. CBOIO poib B pa-
300IIEHAN HEMEIKUX TCPPUTOPUI WIpaio U IPaBO, KOTOPOE 3aKPEIUIUIO KaKHUe-TO OCOOCHHOCTH BHYTpH3e-
MENBHOTO yCTpoiicTBa M BiacTd. OTcCIoa JOCTATOYHO CBOEOOpasHas WHAWBUAYaATN3aIlisl MHOTOYHCICHHBIX
MMCBMEHHBIX COOPHHUKOB, JanapexToB (Landrechte) u xomekcoB, KOTOpbIE B CHITY BBHI3BABIIMX UX K JKU3HH IIPHU-
YMH Ha3bIBAIMCH MMeHaMu Kopodei (Codex Maximilianeus Bavaricus civilis, Corpus juris Fridericiani) wiu o
HanMeHoBanuio MectHocTu (Cakconckoe 3epuano, CakcoHckuit koaeke, Ipycckuii Landrechte). Bmecre ¢ teMm,
Ha CMCHY NPEKHUM TCHICHINS, YKa3bIBAIOIINM B HAIIPABICHUH Pa3MEXEBaHMUs, TOCTETICHHO CTAaJIH MPUXOIHUTH
HOBEIe. CTaHOBATCS PacIPOCTPAHCHHBIM SIBJICHHEM COTJALICHHUS, 3aKII0YacMble MEXIy HanOojiee KPYIMHBIMH
HEMELKHMH TOCYJapCTBaMHU, KOTOPBIC TEM CaMbIM CO3JAI0T YCJIOBHS IJIsl OOpa30BaHUS SAMHBIX IKOHOMHYCCKIX
npoctpancTB. B 1834 rony Ha OoCHOBE corlalieHHH MEXIy OOJBIIMHCTBOM HEMEIKMX 3eMeJb ObUI 3aKII0YeH
I'epMaHCKHH TaMOXCHHBIH COIO3, YTO MPHUBEIIO K MCUYC3HOBCHHIO TAMOXKCHHBIX 0apbepOB BOKPYT HECKOJIBKUX
JICCSITKOB KapJIMKOBBIX MePMAHCKHUX KHSKECTB. [IpuMedaTenbHO, YTO CO3/aHUEC TaMOKCHHOTO CO3a Cpaszy XKe
MPUBEJIO K 3HAYUTECIHLHOMY YBEIMUYCHUIO PBIHKA MPOJaXXK W3BECTHOTO HEMELKOTO MPOMEINIICHHUKA Anbdpena
Kpynma [8, ¢.138].

B manpHeWieM mpoUCXOAUIN COOBITHS, KOTOPBIE TaK WIIM WHAYE MPHOIIDKAIN pa300IIeHHbBIE HEMEIIKIE
obmactu K emuHcTBY. B 1815 roay pernennem Benckoro koHrpecca 0bu1 co3man I'epMaHCKUi COI03, HE CTaBIINI
HOBBIM TOCY/IapCTBEHHBIM 00pa30BaHUEM, TaK KaK HE UMEI 0 CYyTH HUKAKHX €ro MPU3HAKOB (€IHHBIC (HHAHCH,
apmust, yrpasienne u ap.). B 1866 roay mpou3onuio BaXKHOE ¢ TOYKH 3PCHUsI MOCIEAYIONICH KOHCOHIAINN
HEMEIKHX 3eMellb COObITHE: OBl 00pa3oBaH Tak HassiBacMbIli CeBepo-I'epmanckuit coro3. Jlemyrar n-p Jlackep
¢ Benuyaiileil sHeprueil mojuaepkuBai, cnepsa B npenenax CeBepo-I'epMaHCKOro coro3a, MOTOM BCel MMIie-
pUH, IUIaH 3aKOHOJATEIBHOTO OOBCIMHCHHUS CHavajla HEKOTOPBIX YacTedl TPaKIaHCKOTO 3aKOHOAATEIILCTBA
(mpaBo TOProBoe, BEKCEIbHOE, 0053aTENLCTBEHHOE), MO3Ke TPAXKIAHCKOTO MpaBa B MOJHOM €ro coCcTaBe. YiKe B
koHue 1873 rona nocturayto Obuto M3Menenue art. 4 Ne 13 ummnepckoit KoHCTUTYIMM B TOM CMBICIIE, YTO MM-
nepcKasi KOMIIETCHIUS PAaCIUPEHA HA 8Ce 2PaAdCOAHCKOe NPABo, HA Y20l08HOe npago u ha npoyecc. [lpeanoxe-
uue Jlackepa OBUIO MPHUHATO PEHXCTarOM, U COFO3HBIN COBET 3HAYMTENHLHBIM OOJBIIMHCTBOM Jall CBOE COTIIacHe
Ha 3T0 u3MeHenwue [3, c. 146].

B 1874 rony Obuta 00pa3oBaHa CHeHHUANIbHAS KOMUCCHS, IIEpe] KOTOPO# MOCTaBH/IM 3a1adyy pa3padoTaTh
edunwiti ['paxmanckuit kogexce ['epmannn. [ToCKONBKY TIPENCTOSIIO COBEPUTUTH IMOYTH HEBO3MOXKHOE, CO3/1aTh B
MIPOTHBOPEYHH C BEKOBBIMH TPAJUIISIMA HEMEIIKOTO pa300IIeHHOT0 HOPMOTBOPYECTBA €IIHON KOMaHIOH ean-
HBIH KOJIEKC, B COCTaB KOMHICCHH BKJIIOYMIIN OJUHHAMIATE YeJIOBEK, KOTOphIe 00ecieumin 1 00beINHIIN B ceOe
3HAHUS MPYCCKOTO, 0aBapCKOTO, CAKCOHCKOTO IpaBa, a TAaKXkKe MpaBa JAPYTHMX HEMEHIKHX 3eMelb. B KoMHUCCHIO
BXOJIMJTH HE TOJBKO M3BECTHBIC HeMelkue npodeccopa Bunmmieiin, [Tnank u ap., HO ¥ MPAKTUKYIOIINE FIOPHUCTHI.
Komuccuto Bosrmasisut gokrop Ilame. Kak u ciemoBano oxuaars, pabota Haj Koau(pUKaIUel 3aTsHyIach Ha
JIOCTAaTOYHO JITUTEIBHEINA MTepro BpeMeHu. B pacnopsbkeHHH pa3pabOTYMKOB OBLTH M MHOTOYHCIICHHBIE 00pas3-
YHMKH 3€MCKHX NpaB (JTanapexToB), u ['paxmanckuii kogekc Cakconnu (mpomynsrupoBan B 1865 r.). Takoe MHO-
roo0Opasue co31aBajo ONPeICICHHBIC TPYAHOCTH, TaK KaK MPUXOAMIOCH TOHAYATY HE CTOJIKO 3aHUMATHCS CO0-
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CTBCHHO HOPMOTBOPYECTBOM, CKOJIBKO PEIIATh TCOPCTUICCKUE U TEXHUKO-FOPUANICCKHE MPOOIIEMBI Koaupuka-
I[UH, TaKHAEC KaK TIOHSATHE W CYIIHOCTh YaCTHOTO IIPaBa, MPeaMeT KOIU(UKAINN, KOHIEHIH U cTpyKTypa ['pax-
JAHCKOTO Kojekca u mp. Ilocie Gomee yem necaTmineTHed paboOTHI, KOT/Ia CTAIH BUAHBI €€ PEe3yIbTaTh, IOSBH-
JIMCh OTKIIMKH, KOMMEHTapHUU M TaK Ha3bIBaeMble MOTHBEI, Pa3bICHSIOMINE TOPSIOK MPUMEHEHHUS HOPM IIpaBa.
IIpoexT cocTosn U3 MATH KHUT, TIEPBOHAYAIBEHOE COAEP)KaHNEe KOTOPHIX BIIOCIIEACTBUH MPETEPIEIIO OMpeeIeH-
HYI0 MojepHu3aiuio. [IpoekT kojaekca, nmepBOHAYAIBHO cozepkaBiinii 2164 apTukIisi, BbI3BaN ONpEACICHHbIC
COMHEHHSI OTHOCHUTENIFHO €T0 CYITHOCTH, a IMEHHO: CTaBMJICA I0J] COMHEHHE TE3UC O TOM, YTO KOAEKC MOXKHO
CUHTATh CBOJOM o0Iero npasa. OKOHUaTEIbHBIE HTOTH PaOOTHI MOBEN CHENHATRHO W3MaHHBIN CBOx 3aMeda-
HUI Ha MPOCKT Kojekca. HeynmusurensHo, uro k 1890 romy, koraa moaroropuwan CBOJT 3aMEYaHUH, MPETECH3UH K
MPOCKTY HAKOIIIOCH YK€ JIOCTATOYHO MHOTO, TeX MPETEH3UM, KOTOPHIC IPOUCTEKAIOT U3 OCOOCHHOCTEH MOHH-
MaHHA TpaBa M TE€X, KOTOPBIC MODIH IMOSIBUTHCS YK€ B CHIIY UCTCUCHHUS OOJBIIOTO MEPHOAa BPEMECHH CO JIHS
CO3JIaHMsI TICPBOW KOMUCCHH, T.C. CBI3aHHBIC C M3MCHCHHSMHU B COIUATBLHO-3KOHOMUYCCKON W MONUTHYCCKOU
curyanmu. Bmecte ¢ TeM, ClieyeT OTMETHTh YPE3BBIYAHHYI0 BaXXHOCTH MPOJCITAHHOW KOMHCCUEH paboThl. be3s
TAKOTO MOJATOTOBUTEIHHOTO TEPHOAa HE MPEACTABIUIOCH BO3MOXHBIM PEUINTh MHOTOYHCICHHBIE TPOOIEMBI,
BBI3BaHHBIEC CTOJb JOJTUM COCTOSHHEM Pa300IIEHHOCTH HEMEIKHUX 3eMelb.

B 1890 roxy cdhopmupoBaHa HOBasi KOMHCCHS, 3aHSBIIAsACS MEPepadOTKON TIEPBOro MPOCSKTa, Ha YTO MTOHAI0-
Omtocs HeMHOTMM OoJiee TATH JIeT. [lepepaboTaHHBIN MPOEKT TaKKe MOBEPTcs 3HAYUTEILHOI KPUTHKE, a CO CTOPO-
HBI U3BECTHBIX YHUBEPCHTETCKUX MPO(EccopoB axe Mpeyiaraiuch CBOM BapHaHThI Kozekca. B 1896 roay nmpoekt
JIOCTATOYHO OBICTPO MPOIIIET BCe HEOOXOMMUMBIC MPOLICAYPhl H BCTymii B crity ¢ 1 staBapst 1900 roza.

Takum 00pa3oM, 3aBepIIWICS UIUTCIBHBIA U CIOXKHBIA MPOIECC KoOugukayuu TPAKJAHCKOTO TpaBa B
I'epmannn. 3nech HEOOXOAUMO OTMETHTH CIIEIYIOIINE €r0 OCOOCHHOCTH:

1. B ommume OoT APYrux CTpaH MPABOBOTO KIACCHIM3MA, Mpekae Bcero DpaHIMU, OTYACTH MPEIKOIU-
(hMKaIMOHHBIH 1TeproJ], a B OCHOBHOM caMa Koxudukaus B ['epManun npoxoounu 6 yciosusx 00HO8PEMEHHO20
@opmuposanus eOUHOU 20CYOAPCMBEEHHOCIU U eOUHO20 Ul 0bwe2o 0ns ecell I epmanuu npasa.

2. Coznmanue equHoro npasa ['epMaHny, B IEPBYIO OUYEPEIlb, HAUAIOCH C Npoyecca KOOUPuKayuu zpaic-
0amckoeo npasa.

3. Pa3ButHe yacTHOTO mMpaBa B ['epMaHMU 0 MyTH JyaJHCTHYECKOW CHCTEMBbI BIIOJIHE 3aKOHOMEPHO 3a-
BEPIIIIOCH OYEepPEIHBIM 3TAaloOM KOAMU(PHKANNK, a UMEHHO: pa3pabOTKOM M mpHHATHEM TOoproBoro kojpekca
(1897 r.).

4. PazpaboTtunkam ['paxxmanckoro kojekca ['epMaHUHM yIaJIOCh CO3MaTh KOAM(DUIIMPOBAHHBINA aKT, CO-
JIepXKALIIA cosepuierHble Ol C80e20 8peMeHU 2PadiCOaHCKO-npasossie uHcmumymsot, HOpMaNIn30BaHHBIE IO-
CPEICTBOM OOHOBIICHUSI paHee CYIISCTBOBABIINX, H CO3IaHUS HOBBIX MTPABOBBIX MOHITHI M KATCTOPUH.

5. 3nauenue ['paxxnanckoro kojaekca ['epMaHuy HE OTPaHUYIIIOCH TOJIFKO JIMITh PaMKaMU Tpasa. [ pax-
JAHCKUH KOJIEKC B 3HAYMTEIHHOW CTEIIEHU IOBIHSI Ha MPOLECC HAYUOHATbHOU udeHmugukayuy, Ipouece ca-
MOOTPEACTICHUS HEOJHOPOIHOTO MO COCTABY HACEICHUS B KAUECTBE HEMEIIKOH FITH OOIICHEMEIKOW HAIIHY.

6. ['pakmaHckuil Komeke ['epMaHUU MOSBWICSA B Pe3yibTaTe YCHCIIHON pean3alidd CaMOCTOSTEIHHOTO
MPOEKTa HAIIHOHAJIHHOTO HOPMOTBOPYECTBA: pa3pabOTUMKaM yaanock M30exarh cobia3Ha MpOCTOro 3aMMCTBO-
BaHWs MoJIOkeHUH ['pakaanckoro xomekca dpaHImH, OCTaThCsl BEPHBIMU M30paHHON paHee MaHICKTHOW CHC-
TeMe W IPUHIINITY TPAaBOBOW CAaMOUACHTHIHOCTH.

[pussatnem ['pakmaHCKOTO KOAEKca 3aBEPUIMIICS COOCTBEHHO KOIM(UKAIIMOHHBIN IEPHOA B HCTOPHH
HEMELKOTO TPaKIaHCKOTO IpaBa. BrociieacTBUU B KOJIEKC BHOCHIIMCH N3MEHEHHS U JOMIOTHEHNUS, 1 CaMbIe 3Ha-
YUTEIbHBIE W3 HUX CBS3aHBI C pedopMoil 00s3aTeIbCTBEHHOIO IpaBa, KOTOpasl CTajia MPOBOIMTHCS C KOHIIA
70-x rr. XX Beka.

Iocne BeTyruieHus B cruity ['pakmaHCKOTO KOAEKCa, OCOOCHHO B MEPBEIC TOMBI, OCYIICCTBIUIUCH MHOTO-
YHUCIICHHBIC KOMMEHTAPHUH €T0 TOJ0KEHUI. XapakTepHO 0COOCHHOCTBIO OBLJIO TO, YTO HEOOXOIMMOCTh B KOM-
MEHTapHsIX HE B IOCIEIHIOI OuYepelb OOBSICHIIACH CBOCOOpa3UeM M3JI0KECHUS HOPM U HX COJCpIKAHHUEM, Tpe-
OOBaBIIMMHU HM3BECTHBIX HABBHIKOB WX MPUMEHEHHS, 32 YTO KOJEKC CPEIU CICIMATINCTOB MPO3BAIUA «KaydyKO-
BBIM». B ropunuyeckoil nutepatype otmedaercs, 4to [TY (t.e. I'paxkmanckuii komekc 'epMaHum) HampcaHo
JOCTATOYHO CIIOXHBIM a0CTPAKTHBIM SI3HIKOM, PACCUMTAHHBIM Ha crenuainctos [9, c. 9]. BecbMa nHTepecHbI
3aMedaHus 1Mo dTOMY MMOBOY coBpeMeHHUKOB. Tak, H.JI. /[roBepHya, OJIMH W3 U3BECTHEHIINX PYCCKHUX mpodec-
copos (1836-1906), oOyuapmmiicss B Ieiinens0eprckom yauBepcurere (['epMaHms), yKa3biBaeT Ha OT3BIBBI O
npoexTte ['paxkganckoro xonaekca O. bapa, 0AHOTO U3 BBICIINX CAHOBHUKOB IOCTUIINH B [ 'epMaHNy, 3HATOKA PHM-
ckoro mpasa u comzmarens Uepunara u O. ['mpke, u3BecTHEHIIET0 TepMaHnCcTa cBoero BpeMeHH. OT3BIBE 000X
BUiHe X KpUTUKOB mpoekta (bapa u T'upke) cXomaTcs B TOM, YTO SI3BIK OYCHB TIIATENIEH, HE CIBIIIHO JIATHH-
CKOTO TIOJJTMHHHKA, TEPMUHOJIOTHS JOCTATOYHO OHEMEYCHa, XOTs bIp coMHeBaeTcs, 4To TEKCT MPOEKTa CTall
OTTOTO TOHATHBIM JIJISl HETIOATOTOBICHHOTO K JICTY CIEIHATbHBIMY INTYIUsIMH fopucTa. [Ipodeccop ['mpke BbI-
pakaeT CBOM MBICIIH MHOTO MPOCTOAYIIHEE, 4eM bap. OH HEe MOXKET CKPBITh CBOETO OTOPUCHHS — 3TO HE HEMEIl-
KO€, He TBOPUYECKOE, HE HAPOJHOE, MPOCKT HE Ha BBICOTE MOTPEOHOCTH B OOHOBJICHHOM COIIMATbHOM W HPABCT-
BEHHOM CTpPOE TPaKAAHCKOro OBITa... JTO OeccepaeyHas, rojast abcTpakius, cypoBsiid Gpopmanmsm! B nenom u
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B YacTsIX MOHUMaHHE MPOEKTa JOCTYITHO HE NMPOCTOMY 3APaBOMY CMBICIY, a JIMIIb PasyMy fopucma 60dcvell
munocmuio [3, c. 155].

OnmHUM U3 CTOPOHHUX ITOCIIEACTBHUI, HE HMEIOMINX HEIIOCPEICTBEHHOTO OTHOIICHHS K CAMOMY IPOLIECCY
KOAN(UKAIIH, CTaJl0 3aUMCIMB08aHue TOJIO0KECHNH, OCHOBAaHUH CTPYKTYPHI, TEXHUKO-IOPUANICCKUX IPHEMOB
WCII0JIb30BaHHBIX B ['paxmaHckoM kojekce ['epmanuu. B orimmune ot I'paxknanckoro kojekca OpaHIUu mpo-
I[ecC 3aMMCTBOBAHHS B JAHHOM CIIy4ae MMel cBoM ocobeHHocTH. K Hawamy XX Beka BO MHOTHX YacTSX MHUpa
BCE CHJIbHEE YTBEP)KIAIOCH CTPEMIICHHE K HAllMOHAIBHOW CaMOMACHTHYHOCTH, C APYTrOi CTOPOHBI, HEM30EKHO
YXOIWIX B TIPONIIOE KOJOHHWAJIBHEIC ¥ HHBIE BOMHBI, HAIIPAaBJICHHBIC HA N3MEHEHHE rOCYIapCTBEHHBIX IPAaHUI U
tepputopuii. [Iporcxonsiue B Mupe IpoIecchl CKa3bIBAIMCh CAMBIM HETIOCPEJICTBEHHEIM 00pa3oM 1 Ha Haluo-
HaJIbHOM HOPMOTBOPYECTBE PA3IMYHBIX CTPaH. 3auMCmeosanue npuobpeio ne cmoib 04eguoHvle Gopmbl U ecu
0CYWeCMBIANOCh, MO CKopee ONOCPEO08AHO, C UCHOIb308AHUEM MeOPUil U UOell, XOms U NPOUCXOOUBUUUX HACTHO
U3 PPanyy3cKo2o unu Hemeyko2o npaed, Ho CIMAHOBUBWIUXCA 6ce bonee unmepHayuonanvhvimu. C Ipyroi cro-
POHBI, cBOCOOPa3HBIH s3BIK | paxkIaHCKOro KoJekca ['epMaHny ¥ ero «HEMENKHH JTyX» 00eceYnBaIi €My CBOe-
00pa3HyIo 3aUTy OT 3aMMCTBOBAHUS, HEMIOCPEACTBEHHBIX NMPHUMEPOB KOTOPOTO, B CPAaBHEHUH ¢ | 'parkmaHCKUM
kojiekcoM @panuuu Menble. Hanpumep, nonoxenus ['paxxknanckoro kojekca ['epMaHuu MOBIUSIIM Ha CTPYK-
Typy I'pakmanckoro koaekca bpaswnnn, 9acTHIHO Ha TpakaaHckue Koaekchl Smonun n Kuras. OnocpenoBaHo,
yepes KoJieKehl Ipyrux ctpan: Kopes ot SAnonun, Ypyrsait ot bpasunuu.

OTHOCHTEIBHO Ha3BaHUS CaMOTO KOIU(HUIMPOBAHHOTO akTa ['epMaHHMM CleqyeT MCXOIOUTh U3 OyKBajb-
HOro mepeBoja ¢ Hemerkoro (a6bpesuarypa BGB), kak xoodexc wim cBox 3akonoB (Gesétzbuch). Berpeuaro-
IIeecs Jalle BCEro B PyCCKOS3BIYHOM FOpHIMIECcKOi muteparype cinoBocouetanue [ TY ([epmaHckoe rpaxiaH-
CKOE YJI0XKEHHE) MPOUCXOAUT U3 TOTO MEPHOJA UCTOPHH PYCCKON HOPUANYECKOH TEPMHUHOJOTHH, KOTAA CBOIbI
3aKOHOB MMCHOBAIIUCH YJIOKCHUSIMH, Hampumep, Ynoxenune Moanna I (1498 r.) wnu Gonee u3BecTHOE Ynoxe-
Hue naps Anekcest Muxaitnosuya (1649 r.). Camu cOBpeMEHHHKHU: M3BECTHBIC HEMELKHE FOPHUCThI BuHAIIEiis,
[Tnank, I'mpke, bap u 1p, a Taxke 3HAMEHHTHIE pycckue npodeccopa-mipaBosensl [roBepHya, lllepmenesuy u
JIp. Ha3bIBAIM HEMEIKUH KOTU(PUIIMPOBAHHBII aKT HE HHAYC KaK KOJICKC.

OO0 as xapaKkTepUCTHKA COBPEMEHHOT0 IPakIAHCKOro 3aKoHoAaTeabcTBa I'epmanum.

OCHOBY TpaKIaHCKOTO 3aKOHOAaTeNbcTBa ['epmannu cocrariset I paxxaanckuii kogekce 1896 roga. I'pa-
JKTAHCKOE 3aKOHOAATENECTBO ['epMaHUM CTall0 Pa3BUBATHCS II0 3aJaHHOI emie ¢ cepeanHbl XX Beka TpaekTo-
pUH Tyanu3Ma 4acTHOTO IIpaBa, YTO HE MOTJIO HE CKa3aThbCs HAa XapaKTepe W COACPKaHWM HOPMOTBOPUECKOTO
mpoIiecca, a B HTOTe M Ha CTPYKTYpe caMoro 3aKOHOJATeNbCTBa. Erle ¢ MOMeHTa co3aHus epBO KOMHICCHH 10
pa3pabotke ['pakgaHcKoro Kozekca 3a mpeaeisl Koau(ukanuy ObUT0 BEIHECEHO TOPrOBOE MPaBO, HOPMBI KOTO-
pOTo TpeIoNaransock pa3MecTUTh B CIIEIMaIbHOM KoauduuupoBaHHOM akTe, ToproBom kozaekce. [Tockonbky
NPUBEP)KEHHOCTH IyaJU3My B YaCTHOM IIpaBe HEM30EKHO CO3MaeT TPYJHOCTH IJISi HOPMOTBOPYECKOH NEsITEIb-
HOCTH, TaK KakK JaJIcKo HE BCETJa BO3MOXKHO MPOBECTH YETKYIO Pa3TPaHUYUTEIHHYIO JIMHUIO MEXKIY HOPMaMU
Tpa)XIaHCKOTO MpaBa U HOPMAMH TOPrOBOTO MpaBa 3aKOHOJATEICM BBIOMpPACTCS BapUAHT, IO KOTOPOMY JTyalu-
CTHYCCKHE HOPMBI TIOMEINAIOTCS B CHICIIHATBHBIC HEKOTU(PUIIMPOBAHHBIC 3aKOHBI.

Bonee uem cronernss ucropus I'paxknanckoro xojaekca I'epmaHny He BHECHA B €r0 CUCTEMY M3MEHEHUMN
NpUHIUNHAANEHOTO Xapakrepa. Komeke cocrout m3 msatu kHur: Kanra mepsast «Oo6mas gacts», Kaura Bropas
«Obs3aTenscTBeHHOE TpaBo»; KHura Tpeths «BemnrHoe mpaBo»; Kuura gerBepras «CemeitHoe mpaBo», Kaura
nsTas «HacrenctBenHoe mpaBo». Bmecte ¢ TeM, Ha MPOTSHKEHUH BCETO CTOJb JIUTEIHHOTO MIEpHoIa JeHCTBUS
KOJIeKca B HETO BHOCWJIHNCH Pa3lWYHbIC M3MEHEHHS W AOMoiHEeHHsA. OTHAKO I0-HACTOSIIEMY CYIICCTBEHHBIE
W3MEHEHHS TPOM3O0IILIHN B CBA3H C peopMOii 00s13aTeTLCTBEHHOTO TIpaBa.

B cuity Toro o6cTosTenscTBa, 9T 0013aTENLCTBEHHOE TIPABO TPAAUIIMOHHO COCTABIISIET OJHY M3 HE3BIO-
JIEMBIX OCHOB T'Pa’kKAaHCKOTO MpaBa, MpeCTaBIsieT OCOObIH HHTEpEC 03HAKOMIICHHE C TEOpUEH HEMELKOro 00s-
3aTebCTBEHHOTO TIPaBa B €ro Pa3BUTHUHU.

HecomueHHO, 4TO Teopusi HEMEIKOTO 00s3aTeNIb.CTBEHHOTO TIpaBa, Mo CYTH, cTajla (JOPMUPOBATHCS C Ha-
gana X|X Beka moj Bo3aeicTBrEeM coObITHI npoucxoasaimux B EBpore: Bemukas ¢paHiry3ckas peBoJIFOLus, Ha-
MOJICOHOBCKHE BOMHBI C TOCJCIOBABIIMM PeQOPMHUPOBAHHEM aIMHHUCTPAIMA W TECPPUTOPUI, IKOHOMHUKA U
mpaBa. DTO HECTIOKOWHOE, HO KpaifHe BaxkHoe I cyned EBporsl Bpems MpHUILIOCh HA MEPUOJ )KU3HH U Aes-
TEILHOCTH M3BECTHOTO HeMeEIKoro npaBosena Opuapuxa Kapna pon Casunbu (1779-1861). B I'epmanuu, riue B
STOT TEPHOJ TOCIIOICTBOBAIH UICH HAPOIHOCTH, HCTOPHYECKON MPEEMCTBEHHOCTH, CAMOOBITHOCTH, 3aPOXKIACT-
Csl ICTOPHYECKAsl IIKOJIa MpaBa, OOMEIPU3HAHHBIM TTIaBOW KOTOpoil Obu1 CaBuHBH. Panmonanmsm oTTecHseTCS
Ha BTOpo# 1uiaH. Vicxons M3 panpoHann3Ma, MpaBoIoOPsIIOK — 3TO MOPOXKAEHHE 3aKOHOAATENs, TI0 MHEHHUIO JKe
CaBUHBY ¥ TIpEJICTaBUTEIEH NCTOPHUYECKOH IIKOJIBI IIpaBa, MPaBo — 3TO UCTOPUIECKU OOYCIIOBICHHBIH 3JIEMEHT
KYJIBTYPBI, OOBIYHOE MPABO, HAIIICAIICE CBOC OTPAKCHIE B HPAaBaX, MPUBBIYKAX, TPAAUIUIX U STUICCKAX HOPMAaX
Hapoza. [To cymectBy, CaBUHBH BEICTYIIAI 32 cOXpaHeHue (eoganbHOro, 00bpYHOTO Npasa ['epmanny, pa3npo0-
JICHHOW HAa MHOXKECTBO KHSDKECTB, IPOTHB KOAU(UKAIIMY Ipaxaanckoro npasa [10, c. 11].

He momiexut COMHEHHIO, YTO TEOpETHYECKas OCHOBA 00s3aTEIbCTBEHHOTO MNpaBa, MOMEIICHHOI'O BO
Bropoit kaure ['paxkpaHckoro kojekca ['epMaHuM, MOKOUTCS HA MPEIIISCTBOBaBIIEM el yueHHH CaBHHBU 00
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o0s3arenbcTBaX. MHOrOYHCICHHBIE TeopeTHueckue AUCIyThl CaBHHBM C JPYTUMU W3BECTHBIMH HEMELKUMHU
IpaBoOBeiaMH, B 0coOeHHOCTH ¢ Tr00, 0 CYIIHOCTH ITpaBa, B KOTOpEIX CaBHHBY TBEPAO MPHUICPKUBACTCS CBOCH
TIO3HIINH, COTIIACHO KOTOPOH JHIIs 0OBIYHOE MPaBO — 3TO MCTHHHOE MPaBO, a 3aKOH — BCETO JIMIIL BOJIS TOCY-
IapcTBa, He moMeman CaBHHBH TBOPYECKH OCMBICIHTD U MepepadoTaTh MHOTHE TIOJIOKEHUS PUMCKOTO TIpaBa.
B pesynbraTe mosSBHWINMCH Takue 3HauMTeNbHBIE paboThl CaBUHBH, Kak «ICTOPHS PUMCKOTO IpaBa B CpeIHUE
Beka», «Cuctema neicTByromero PuMmckoro npasa», «O6s3aTenscTBeHHOE TipaBo». Cam CaBUHBH B MPEAUCIIO-
BHU K CcBoel pabore «OO0s3aTenbCTBEHHOE MPABO>» YKa3hIBAET, YTO 3Ta paboTa OTIMYAETCS OT MPEABIIYIIETO
TpyZAa, BOCBMHTOMHOTO counHeHHs «CHcTeMa JeiicTByromero PuMckoro mpaBa», 3arjlaBHeM, B CYIIHOCTH K€
9TO €ero MPOJOJDKEHHE, TaK YTO CHCTEMa COCTABJISACT OOLIYI0 YacTh LIENOro, a MpeAcTosiiee counHeHue (T.e.
«O0s3aTeNIbCTBEHHOE NpaBo», NpuM. B.B.) oTkpbIBaeT coboii yacTh ocobeHHy (cneruansayo) [10, c. 45]. B
nenoM pabora «OO0s3aTENbCTBEHHOE MPAaBO» CTaJa TEM IIEPEXOIHBIM, MOATOTOBUTEIBHBIM 3TalloM, KOTOPBIH
TIO3BOJIMJI  CO3PETh HEMEKOMY 00513aTeJIbcTBEHHOMY ITIPaBY, 3aKPEIUICHHOMY YK€ B pe()OpMHPOBAaHHOM BHJIE B
I'paxxnanckom xoxekce I'epmanyn k koHiy XIX Beka. Bmecrte ¢ TeM, ciemyer oTMETHTb, 4TO He Bce Teopun CaBu-
HBH, OTHOCSIIIHECS K 0053aTeNIbCTBEHHOMY IIpaBy, MOy JajbHEHIIee pa3BUTHE U 3aKpervieHue B I pakaHcKoM
Kozekce. Tak, B pabote «OOA3aTEIbCTBEHHOE MPABO» 3HAYUTEIHHOE MECTO OTBEICHO YUCHHIO O JICHBraX (IecsTh
naparpados!), HO HaTHMYHE TAKOTO OOCTOSATENHHOTO YUCHWS HHKAK HE CKa3aJoCh Ha COJCp)KaHWH BTopoit KHUTH
I'paxmanckoro xonmekca. Hamo otmeTnts, uto yueHne CaBHHBH O JCHBrax, OXBaTHIBAIOIIEE MPUPOAY JICHET, Mpel-
CTaBIsieT OOJBIION MHTEPEC IUIS COBPEMEHHOM HAyKH TPaXKIAHCKOTO Tpapa. /la)ke B HAIIM THW TPYIHO BCTPETUTH
CTOJIb TIOIPOOHOE ¥ OCHOBATEIFHOE yUIEHHE, IOTPEOHOCTh B KOTOPOM, HECOMHEHHO BEITHKA.

[MoaroroBka k pedpopme Hauana ocymecTBIAThes ¢ Havana 70-x rr. XX Beka. K aTomy Bpemenn npunuio
MOHMMaHKE B HEOOXOJMMOCTH IPOBEJICHNS] KOPEHHBIX Pe0Opa3oBaHnii HEMELIKOTO 00s13aTeILCTBEHHOTO MTPaBa.
Hauasnace moaroroButenbHas padoTa, KOTOpasi pacTsHylach 0ojee yeM Ha IBauaTth JetT. [lepBoHadansHo (1978
r.) OblIa co3JaHa CreluanbHas KOMHCCHS, KOTOpas AOJDKHA ObUla ONMpeNeNuTh KOHICHIHIO U OCHOBHBIC Ha-
npasyieHns npeacrosuieil pepopmsl. B 1984 rony Oblia co3paHa KOMUCCHS SKCIEPTOB ISl HETIOCPEICTBEHHOM
nepepaboTku obsi3aTenpcTBeHHOTO mpasa [11, ¢. 30].

Kaxk ormeuaet YTa BuibkeHc, HeoOX0AMMOCTh B pehopMupoBaHIY ObllIa BhI3BAHA!

— pa3IYueM MKy HEHCIIOJIHEHHEM M HeHaIJIe)KaIliM HCIIOTHEHHEM T10 [ paX1aHCKOMY KOJEKCY,

— OTCYTCTBHEM 3aKOHOAATENBHBIX HOPM B OTHOIIECHHH HOJICKAIINX PETYINPOBAHUIO CITy4aeB BHHOBHO-
TO HApyIICHHS 00S3aHHOCTEH B 00513aTEIECTBEHHBIX TPAaBOOTHOIICHIISIX;

— HaJIM4YHeM NpoOIeMbl OTTPaHUYEHHUS OIICHOYHBIX MIPOTHBOPEYUH MEXIY OTBETCTBEHHOCTBIO B CBS3H C
HeZI0CTaTKaMH BEIIH U IPYTHMH CHCTEMaMu OTBeTCTBeHHOCTH [11, ¢. 27].

[ToBooM myIsi HETIOCPEICTBEHHOTO BMEMIATENLCTBA B IIPABOBOE PETYJIMPOBAHHE 0053aTEIHCTBEHHBIX
MPaBOOTHOIICHUH SBUINCH HEKOTOPBIE MPEANNUCAHUS AUPEKTHB €BPOIICHCKOro 3aKOHOAATENs, KOTOPhIE B OIpe-
JICTICHHBIN CPOK IOJDKHBI OBITh TpaHC()OPMHPOBAHEI B HAIMOHAIBHOE MPABO TOCYAapcTB-y4acTHHKOB EC
[11, c. 28-29]. PenreHo ObLIO BOCIOIB30BATHCS CIy4aeM U MHTETPHPOBATh B ['pakIaHCKHH KOJEKC MHOTOYHC-
JICHHBIE CIICIMaJbHBIC 3aKOHBI, paHee PEryJMpOBaBIINE O0053aTEILCTBEHHO-IIPABOBBIE OTHOIICHUS Hapsiay C
KOJIEKCOM, Tpexie Bcero 3akoH «O06 00X YCIOBHAX CAeNoK». KpoMe Toro, 3aKkoHOAATeNh 3aKpenui B [ paxk-
JTAHCKOM KOJ/IeKCE€ MHOTOYHCIICHHBIEC TIPAaBOBbIC MHCTUTYTHI, BEIpaOOTaHHBIE CyneOHOM npakTukoi. K HIM oTHO-
CSITCA, B YaCTHOCTH, TAKHE MHCTUTYTHI, KaK MIO3UTHBHOE HAPYIICHNE 00A3aTENBCTBA, BIHA IIPH 3aKIIOUYCHUH J10-
TOBOpa W TOCJE 3aKII0OUEHHs JOrOBOpa, YUeHHE 00 OTIAICHWN OCHOBAHUS CACTKH, MpEKpamleHHe MISIINXCS
00513aTeIbCTBEHHBIX TIPABOOTHOIIICHHUH [0 BAKHOU TIPUYMHE M HecaMOCTosITeNbHas rapanTus [12, ¢. 133]. Tons-
KO 3a IMocJenHue aBa rofa, npuHATeie EC AupeKTHBHI 3HAYNTEIHHBIM 00pa3oM BO3ACHCTBYIOT Ha COICpIKAHUE
rPaXKIAHCKO-MIPABOBOTO PEryJHpOBaHHsS B TakuxX cdepax Kak mpaBa HoTpeOuTesneil (BCTYIUICHHE B CHIY
13.06.2014 r.), moroBopbl MeauimHCKOro sedenus (26.02.2013 r.), apenna (03.11.2013 r.) HacieACTBEHHOE
npago (17.08.2015r.) [13].

PesynbraThl npojenaHnHoN paOOTHI O3BOJIMIIM B KOHEYHOM HTOTE NPUHSATH 3aKOH O MOJEpHH3AIMH 005~
3aTeNIbCTBEHHOTO TpaBa, KOTOpbIit BeTynmi B cuiy 1 staBapst 2002 rona.

3HauyKTEIbHbIC H3MEHEHHUS KOCHYIHCH TTON0KEHUIT [ pasknanckoro koaekca 06 uckoBoii qasHoctH (KHu-
ra nepsas), 0 JOroBopax IoApsaa u I0roBopax Kymin-npogaxu (Bropas kuura). B I'pakpaHckuii KoJeke ObLIH
TakKe BKIIOYEHBI HEKOTOPBIC 3aKOHBI: 3aKOH 00 OOIIHMX YCJIOBHSAX CHENOK, 3aKOH O PacTOPKEHHUH CIENOK, 3a-
KOH O TUCTAaHIIHOHHOM COBITE H 1.

3a CTONb UTUTENBHBIA TIEPHOJI CBOETO CymecTBOBaHM [ paxmaHckuid kogekc ['epMaHuu coXpaHWI B Ka-
YeCTBE CBOEH OCHOBBI OOIIHE TIONOKEHUS (JIHI[A, BEIIH, CACIKHA, CPOKH, HCKOBAst TABHOCTD, | JIp.), TOJIOKCHHS,
OTHOCSIIIIMECS] K BELIHOMY TIPaBY, ITOJIOXKEHUS, OTHOCSIINECS K 0053aTEIECTBEHHOMY IIPaBy, B TOM YHCJIE TaKUe
TPaANIOHHBIE TPAXKIAHCKO-NIPAaBOBbIE MHCTUTYTHI, KaK KYyIUIA-TIpOAaxka, MeHa, HaeM, apeH/a, 3aeM. OcTainnuch
Takxke B [ pakJaHCKOM KOJeKCe HOPMBI CEMEIHOTO MTpaBa M HACJIeICTBEHHOTo npaea [14].

WHTepecHO, 4TO, BO3HUKHYB MEPBOHAYAILHO M3 Pa300IIEHHOTO MpaBa, MpaBa pasIMyHbIX HEMELKHX 3e-
Menb ['paxaanckuii kogeke ['epManuy B HAIIK THY, 110 CYTH, HE COXPaHMJI IIPH3HAKOB TaKOW Pa300IIEHHOCTH U
BBITJISIIUT KaK eOumblil KOOEKC.
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OTnenbHBIC HHCTUTYTHI PETYIUPYIOTCS KaK OOIMUME MOJOXCeHUIMU [ pakJaHCKOTO KOZeKca, Tak U HOp-
MaMH, COACPIKAIIMMUCS B CIICIUAIBLHBIX 3aKOHAX, TaKUX Kak: 3akoH «O0 OTBETCTBEHHOCTH 3a HEAOOpPOKAUYECT-
BEHHYIO TIPOIYKIHNIO», 3akoH «O mpaBe cOOCTBEHHOCTH Ha JKUJIbe», 3aK0H «O TOTOBOpaX CTPaxOBaHUA», 3aKOH
«O0 o0mecTBax ¢ OrpaHUICHHONH OTBETCTBEHHOCTHIO», 3aKOH «O MPOTHBOACHCTBIH HETOOPOCOBECTHONW KOHKY-
peHtmm», 3akoH «O0 IEKTPOHHOHN MOAIUCH» U T.1I.

3akarwuenue. ['paxnanckuii kogeke 1896 rona u B HacTosiIIee BpeMsi COCTABIISIET OCHOBY TPAXKIAHCKOTO
3aKoHOHaTenscTBa [ epmannu. [IpuMeHeHne 00MUX MOJIOKEHUH KoJleKca BCe B OOJIBINEH CcTeTieHn o0ecrieunBa-
eTcs CIICINaTIHbHBIMI 3aKOHAMH, KOTOPBIE HAIIPaBIICHB! HA PETYIHPOBAHNE HOBBIX BHIOB TPAKAAHCKUX IPABOOT-
HOIIICHUH. 3HAYNTEIHFHOE BIUSIHUE HA TPAKIAHCKOE 3aKOHOIATENILCTBO [ epMaHUK OKa3bIBAIOT AUPEKTUBBI EBpomeii-
ckoro coro3a. [locrnenHee 00CTOATENBECTBO BEAET K BOSKUM TIOCICACTBUSM: TIPOMCXOTUT KAYCCTBCHHOC M3MCHCHIC
UMYIICCTBEHHBIX OTHOIIICHUH B HAIPABJICHUH UX YHU(PHKAIIMU B Chepe IKOHOMUUCCKON JCATEITHHOCTH U, B IIEJIOM, B
TPaKIAHCKO-TIPAaBOBOM 000POTE; HOBBIC M TPAAUIIMOHHEIC TPaKIaHCKO-TIPABOBBIC WHCTHTYTHI Pa3BUBAIOTCS B 0OJIb-
TIeH CTEIIeHH He 3a CYeT HOBAlUiA [ paskTaHCKOTO KOJICKCa, a 32 CYCT CICIUATHHBIX 3aKOHOB.
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EXPERIENCE CODIFICATION REGULATORY IN CIVIL LAW
(THE EXAMPLE OF GERMANY)

V. BOGONENKO

Examines the history of the codification of German civil law. Defines the basic conditions conducive to
the development of a unified Germany civil law. Special attention is paid to the German legal doctrine and re-
vealed its influence on the process of preparing the German Civil Code. Indicate the nature of social relations
and especially the German state, which historically preceded the codification of civil law. Specifically deals with
the history of the German land rights during their fragmentation. Addresses the problems associated with the
development of the German Civil Code. The modern state of civil law in Germany, as well as reform of the law
of obligations in 2002. Draws attention to the EU directives and analyzes their impact on the civil law of Ger-
many. Conclusions regarding the current state of civil law in Germany.

132



