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ABSTRACT 

Creativity is timeless, but it was not until the first reproducing technology — the Gutenberg 

printing press — appeared that the need to protect intangible creative works, separate from the 

underlying tangible goods, emerged. Such protection for creative works were in the form of 

exclusive rights granted to owners of the works over them. Copyright law has its roots in 

technology and the interaction between technology and the law has become increasingly 

complex. This thesis examines the historical development of copyright law to better understand 

the tension between copyright law and technology and, in particular, the tension between 

exclusive rights and technology.

The nature of exclusive rights is investigated. For centuries after the introduction of copyright 

law, the focus of the legal and the academic community was the law’s underlying philosophical 

framework — either the natural rights or the utilitarian ideology — which determines the nature 

of exclusive rights. A comprehensive review of early copyright statutes in England, France and 

the US suggests that the predominant philosophical framework of the statutes is utilitarianism. 

Exclusive rights are statutory grants granted to authors to offer an economic incentive to create 

more works and thereby increase social welfare.

The interaction between analogue technologies and exclusive rights is examined. After the First 

Industrial Revolution, starting with the photograph, a series of technologies challenged 

copyright law and pushed the law to accommodate, expand, and develop. New exclusive rights 

were created. Certain existing rights were removed. In the analogue world, exclusive rights 

contribute to the creation of a balance between providing the authorial economic incentive to 

create copyright works and the maintaining of public access to the works. Since the 

reproduction and dissemination of copyright works in analogue forms are mainly by copying, 

analogue copyright law is characterised as ‘copy-centric’.

The interaction between digital technologies and exclusive rights is examined. Compared with 

analogue technologies, digital technologies present an even greater challenge to copyright law, 
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which is under pressure to adapt to the rapid changes in the technologies. When digital 

technology was in its infancy, analogue copyright law was extended to the digital realm and 

became known as digital copyright law. ‘Digital copyright law’, however, is no more than a 

tailoring, tinkering and twisting of analogue copyright law, which fits poorly into the new 

digital environment. In colloquial terms, it is fitting the square digital copyright law into a 

round digital hole. New digital exclusive rights were created but no exclusive rights created for 

the analogue age were removed. As a result, copyright holders can control almost all access to 

digital copyright works, thereby seriously upsetting the aforementioned balance. Accordingly, 

the characterisation of current digital copyright law is access-centric.

The digital world is an entirely new environment and digital technology is advancing at an 

unprecedented rate. There is a need for a new approach to digital copyright law that could 

accommodate digital technologies for disseminating copyright works in a more realistic 

manner than the current approach of simply adapting old analogue concepts. Current digital 

copyright law — a phrase that broadly refers to any provision or regulation dealing with 

copyright issues in the digital environment — is not consistent with technological 

developments. Digital technologies continually expand access to digital copyright works, 

whereas current digital copyright law significantly restricts such access. The approach 

suggested in this thesis allows content users to freely access digital copyright works while 

ensuring copyright holders’ adequate remuneration from the works. It is inspired by an existing 

business model under which users can freely replicate and disseminate (or access) digital 

copyright works but cannot freely use the works. To accommodate this model, the thesis 

suggests that current digital copyright law needs to be overhauled. This would require 

restructuring of digital exclusive rights, including the removal of dissemination-related rights 

and the creation of a new use right. The suggested digital copyright law is use-centric.
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CHAPTER ONE 

THE TECHNOLOGY CHALLENGE TO COPYRIGHT LAW 

1.1 RESEARCH CONTEXT 

1.1.1 Copyright Research and Studies 

Perhaps no area of law has aroused more controversy and captured the attention of experts from 

more different disciplines than intellectual property law and, in particular, copyright law. 

Interest in copyright law comes from law, philosophy, economics, the arts, computer science, 

library science, political science, management and other fields. As a result, there are countless 

treatises, articles, comments, essays, and notes on copyright law, 1  which includes the 

underlying principles, the detailed rules of regulation, and the supporting system. The research 

studies contain numerous ideas, arguments, and theories that aim to improve the copyright 

system or propose a new non-copyright system to replace it. Either way, the objective is simple: 

to increase public access (or free access) to copyright works (or creative works) while 

providing remuneration to copyright holders (or authors).2 Copyright research can be divided 

into five categories, according to the extent to which they suggest maintaining the existing 

copyright law. 

The first category does not believe that the current copyright system 3  can appropriately 

encourage intellectual creation and promote dissemination of information and knowledge, so 

it recommends abandoning the system completely.4  In place of the copyright system, this 

1
There are various definitions of ‘copyright law’. For example, Leaffer defines ‘copyright law’ as ‘a system of 

property rights for certain kinds of intangible products, generally called works of authorship.’ Marshall 

Leaffer, Understanding Copyright Law (LexisNexis, 1989) 1. 
2

Giblin and Weatherall ask what it would look like if we could ‘design a law to encourage creativity, 

remunerate and support creators, and increase the size of cultural markets to ensure broad access to new 

knowledge and creativity’. Rebecca Giblin and Kimberlee Weatherall (eds), What If We Could Reimagine 

Copyright? (ANU Press, 2017) 111. Reese argues that ‘[t]he reimagined copyright system may aim to provide 

incentives for the production of creative works, to enable creators to obtain a fair return on their creative 

works, and to promote the preservation and dissemination of creative works that make up our cultural 

heritage.’ R Anthony Reese, ‘What Should Copyright Protect?’ in Rebecca Giblin and Kimberlee Weatherall 

(eds), What If We Could Reimagine Copyright? (ANU Press, 2017) 113. 
3

There are various definitions of ‘copyright system’. For example, the ‘copyright system’ ‘is a set of legal rules 

designed to encourage the development and distribution of creative works such as books, movies, and motion 

pictures.’ Douglas Lichtman, ‘Copyright as Innovation Policy: Google Book Search from a Law and 

Economics Perspective’ (2009) 9 Innovation Policy and the Economy 55, 55. 
4

See, eg, Robert A Kreiss, ‘Abandoning Copyrights to Try to Cut Off Termination Rights’ (1993) 58(1) 



17 

category proposes various non-copyright systems (also known as copyright alternatives), such 

as the optional reward scheme (Shavell and Ypersele),5 state patronage or subsidy of the arts, 

and a combination of public and private funds.6 Some economists even consider that by having 

the first-mover advantage (FMA), the author and certain content intermediaries7 could receive 

adequate compensation from creative works and have no need to rely upon any of the systems.8 

The second category of copyright research and studies preserves the copyright system, but 

explicitly denies one of its fundamental principles — the Incentive-Access Balance — which 

recognises an inherent balance between copyright holders’ economic incentive and the public 

access.9 If copyright holders take excessive monetary returns from copyright works, the public 

access to the works would inevitably be impeded. And, if the public gains too much access to 

copyright works, copyright holders would be poorly compensated.10  This category views 

copyright as a necessary production incentive, but not necessarily an economic production 

incentive. Basically, it argues that even authors have sufficient economic incentive, they might 

not produce more creative works. Incentives to create, nonetheless, primarily come from other 

aspects, such as personal satisfaction. It thus recommends changes within the system to boost 

non-economic incentives.11 

Missouri Law Review 85; Tom W Bell, ‘Escape from Copyright: Market Success vs. Statutory Failure in the 
Protection of Expressive Works’ (2001) 69(3) University of Cincinnati Law Review 741; Dave Fagundes and 
Aaron Perzanowski, ‘Abandoning Copyright’ (2020). 

5 Steven Shavell and Tanguy van Ypersele, ‘Rewards versus Intellectual Property Rights’ (2001) 44(2) The 
Journal of Law and Economics 525.

6 See Ruth Towse, Christian Handke and Paul Stepan, ‘The Economics of Copyright Law: A Stocktake of the 
Literature’ 2008 5(1) Review of Economic Research on Copyright Issues 1, 8.

7 ‘In this thesis, the term “content intermediary” refers to corporations such as publishing houses, film and 
recording studios and other industries that represent creators and/or produce, market, and distribute content. 
For all its rhetoric centred around the author and protecting authorial incentives, copyright law is increasingly 
catering to the interests of content intermediaries such as book publishers, record companies, film and 
television production companies, etc.’ Megha Jandhyala, ‘Copyright and Human Development: Towards a 
Capabilities Approach to Copyright Law’ (PhD Thesis, University of Toronto, 2020) 45. 

8 See Pamela Samuelson, ‘Evolving Conceptions of Copyright Subject Manner’ (2016) 78(1) University of 
Pittsburgh Law Review 17, 54.

9 For a discussion of the Incentive-Access Balance, see, eg, Glynn S Lunney, ‘Reexamining Copyright’s 
Incentives--Access Paradigm’ (1996) 49(3) Vanderbilt Law Review 483. 

10 See François Lévêque and Yann Ménière, The Economics of Patents and Copyright (Berkeley Electronic 
Press, 2004) 4. 

11 See, eg, Amy Adler, ‘Why Art Does Not Need Copyright’ (2018) 86(2) George Washington Law Review 313.
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The third category preserves the copyright system but questions the Incentive-Access Balance 

and does not attempt to maintain it. For example, Professor Paul Goldstein raises the 

neoclassicist approach to copyright,12  under which copyright holders could realise the full 

profit potential for copyright works, while the works could be optimally allocated (optimal 

resource allocation). This approach is further elaborated in 2.5.3. 

The fourth category preserves the copyright system, acknowledges the Incentive-Access 

Balance, and attempts to maintain this balance. It proposes amendments to particular provisions 

under copyright law rather than a coherent, consistent overhaul to copyright law.13 Scholars 

within this category believe that the copyright system should only provide minimum or 

adequate (but not excessive) economic incentive for copyright holders so that the maximum or 

sufficient public access to copyright works could be maintained. And, since circumstances in 

society constantly change, the system should always be adjusted to accommodate the changes. 

Therefore, they recommend changes in provisions regulating aspects associate with copyright, 

such as contractual and technical measures, as well as provisions regulating aspects of 

copyright: subject matters, exclusive rights, specific limitations and exceptions to exclusive 

rights, general limitations and exceptions to exclusive rights (fair dealing and fair use), 

copyright exhaustion (first use), compulsory licences, copyright duration, copyright formalities, 

and copyright regulation.14 

The fifth category of copyright research preserves the copyright system, acknowledges the 

Incentive-Access Balance, and attempts to maintain this balance by proposing a coherent, 

consistent overhaul of copyright law.15 This category, which has attracted little attention, is 

where this thesis belongs. It suggests copyright law in the digital realm (refer to in this thesis 

12 Paul Goldstein, Copyright’s Highway: From Gutenberg to the Celestial Jukebox (Stanford University Press, 

2003); see also Neil Weinstock Netanel, ‘Copyright and a Democratic Civil Society’ (1996) 106(2) Yale Law 

Journal 283. 
13 See, eg, Giblin and Weatherall (n 2); Jerry Jie Hua, Toward A More Balanced Approach: Rethinking and 

Readjusting Copyright Systems in the Digital Network Era (Springer, 2014); Kathleen M Bragg, ‘The 

Termination of Transfers Provision of the 1976 Copyright Act: Is It Time to Alienate It or Amend It’ (2000) 

27(4) Pepperdine Law Review 769. 
14

Ibid. 
15

See, eg, Jessica Litman, ‘Revising Copyright Law for the Information Age’ in Gerald W Brock and Gregory L 

Rosston (eds), The Internet and Telecommunications Policy (Routledge, 2020) 271-96. 
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as current digital copyright law) be comprehensively overhauled: the bundle of digital 

exclusive rights be restructured, and the provisions related to the rights be changed 

correspondingly (refer to in this thesis as suggested digital copyright law). 

1.1.2 Technology and Changing Characterisation of Copyright Law 

This thesis, through investigating the dissemination modes of copyright works and examining 

the exclusive rights that cover these modes as well as analysing the nature of media trade, 

reveals the characterisation of copyright law in the analogue and digital worlds. Throughout 

this thesis, ‘copy-centric’, ‘access-centric’, and ‘use-centric’ are used as convenient terms to 

describe the different characterisations of copyright laws. Analogue copyright law is 

characterised as copy-centric. Current digital copyright law is characterised as access-centric. 

The suggested digital copyright law is characterised as use-centric. As technologies developed 

from analogue to digital, it can be argued that copyright law has moved from copy-centric (in 

the analogue world) to access-centric (in the digital world). This thesis suggests that current 

access-centric digital copyright law should be further moved to use-centric. 

1.1.2.1 Copy-Centric 

In the analogue world, the copy mode is the predominant dissemination mode of copyright 

works. There are two modes of dissemination — copy and non-copy. The sale and purchase of 

books, music records and video tapes involve the reproduction and distribution of copies of the 

underlying copyright works (literature, sound recordings and musical compositions, and audio-

visual works). This way of disseminating copyright works via copies is known as the copy 

mode.16 Reciting a poem, radio broadcasting a song, and digital streaming a movie (the public 

performance and broadcasting) are basically the transmission of copyright works. Since this 

way of dissemination does not involve copies, it is known as the non-copy mode.17 In light of 

the crucial role of the copy mode, copy-related rights — the reproduction and distribution rights 

— are widely regarded as the most important exclusive rights.18 Overall, the characterisation 

16 For a discussion of the ‘copy mode’, see below 2.6.5 and 3.4.3.
17 For a discussion of the ‘non-copy mode’, see below 3.4.2.
18 See below nn 1148.
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of analogue copyright law can be considered as copy-centric — a term first used by Miller and 

Feigenbaum.19 Because copyright holders also control non-copy forms of analogue copyright 

works, the term ‘copy-centric’ may be criticised. It is, nevertheless, a convenient term used to 

describe the characterisation of analogue copyright law, under which copyright holders control 

reproductions and distributions of physical copies of copyright works. 

1.1.2.2 Access-Centric 

In the digital world, both copy and non-copy modes are common, and it may not be easy to 

decide which one is predominant. As a result, both copy-related rights and non-copy-related 

rights (eg the communication to the public right) are important. Even so, the nature of digital 

media trade is the right to access copyright works and, relying upon certain digital exclusive 

rights, copyright holders could largely control all access to copyright works.20 Overall, it is 

argued that the characterisation of current digital copyright law is access-centric — a term first 

developed by this thesis. Because copyright holders can also control content users’ replications 

and uses of digital copyright works, the term ‘access-centric’ may be criticised. It is, 

nevertheless, a convenient term used to describe the characterisation of current digital 

copyright law under which the right holders control access to the digital works. 

1.1.2.3 Use-Centric 

In the digital world, there is a model of digital media trade under which copyright holders do 

not control the duplication and dissemination of (or access to) copyright works but license the 

right to use the works to content users.21 The model is preferred in this thesis and given the 

name — Licensing for Use.22 To adapt current digital copyright law to this model, the thesis 

argues for a comprehensive overhaul of the law, including the creation of a new exclusive right 

19 See Ernest Miller and Joan Feigenbaum, ‘Taking the Copy Out of Copyright’ in Tomas Sander (ed), Security 
and Privacy in Digital Rights Management: ACM CCS-8 Workshop DRM 2001, Philadelphia, PA, USA, 
November 5, 2001. Revised Papers (Springer, 2001); see also Bingbin Lu, ‘Reconstructing Copyright from 
“Copy-Centric” to “Dissemination-Centric”’ in the Digital Age’ (2013) 39(4) Journal of Information Science 
479. 

20 See below 4.6.2.
21 See below 5.3.1.3.
22 Ibid.
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of use.23 Overall, the characterisation of the suggested digital copyright law is use-centric — 

a term first developed by this thesis as a convenient term to describe the characterisation of 

suggested digital copyright law. 

1.1.3 Moving from the Access-Centric to Use-Centric Approach to Digital Copyright Law 

The legal literature on current digital copyright law generally argues that the scope of digital 

exclusive rights is broad, and digital limitations and exceptions to the rights are inadequate. 

Compared with circumstances in the analogue world, copyright holders and content 

intermediaries have a higher control over digital copyright works and the public access to the 

works is more restricted.24 Under current digital copyright law, certain digital exclusive rights 

— the reproduction right and other dissemination-related rights (eg the rights of 

communication to the public and public performance) — enable copyright holders to largely 

control all reproduction, access and use of copyright works.25 In fact, since every transfer or 

use of a digital copyright work involves the copying of the work (explained in 4.5.2), the right 

holders, solely relying upon the digital right to reproduce, could have the same control over the 

works.26  Despite some legal scholars not explicitly proposing to remove this right, they, 

nevertheless, recommend that current digital copyright law moves from regulating the 

reproduction of, and the access to, copyright works, to regulating only access. In effect, these 

scholars propose moving the law from copy-centric to access-centric.27  In considering the 

nature of digital media trade and the conditions for granting digital exclusive rights, this thesis 

argues that current digital copyright law is already access-centric. Basing upon the Licensing 

for Use model, it suggests a restructure of the bundle of digital exclusive rights, including the 

removal of the digital reproduction right. This would result the rights not covering the 

reproduction of, and, access to, copyright works but merely the use of the works. In effect, this 

thesis suggests moving current digital copyright law from access-centric to use-centric. 

23 See below Chapter Five. 
24 In theory, relying upon digital technologies, copyright holders have a higher control over their works in the 

digital realm, but in practice, arguably, digital piracy is more serious than the piracy in analogue world. 
25 See below 5.4.1.1. 
26 Ibid. 
27 See, eg, above nn 19. 
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1.2 RESEARCH BACKGROUND 

 
The earliest known judgment on copyright is from Ireland, in the sixth century.28 An Irish 

monk, Columba, visited a nearby monastery and without permission, copied a psalter (the book 

of psalms) belonging to Finnian, the abbot of the monastery. Finnian asked Columba to return 

the copy but Columba refused.29 Finnian petitioned to the High King of Ireland, King Diarmait, 

who gave judgment in favour of Finnian: ‘To every cow [belong] its calf [,so] to every book 

[belong] its copy.’30  These words gained importance and had a far-reaching influence on 

European copyright legislation. The King’s judgment recognised for the first time, a sense of 

property in an intellectual creation or creative work. Although Finnian was the owner of the 

psalter (in the form of owning the original transcript),31 rather than the author, he had certain 

property rights in the work — in this case, the exclusive right of reproduction. This right, later 

known as an exclusive right,32 became the equivalent of copyright33 and formed the basis of 

copyright law a millennium later. This thesis focuses upon exclusive rights. 

 

 
28 Some consider Finnian v Columcille (567 AD) as the first documented case of copyright infringement. 

Pamela P Fowler, ‘Copyright, Fair Use, and the Teach Act: Opinions and Practices of Academic Libraries and 
Librarians’ (PhD Thesis, University of Pittsburgh, 2012) 12. 

29 The reason of refusal, as assumed by Sheehan, is that ‘…the words in the manuscript were divine words. 
Finnian had no right to stop their progress. Moreover he, Columcille, intended to pass the words on to the 
people.’ Ronan Sheehan, ‘The Fortunes of Catullus in Ireland’ (2013) 110 The Poetry Ireland Review 87, 98. 

30 Rendón translates as follows: ‘[e]very copy of a book belonged to the owner of the original book.’ Laura 
Grisales Rendón, ‘Attribution of Copyright to Artificial Intelligence Generated Works’ (LLM Thesis, Georg-
August-Universität Göttingen, 2019) nn 28. McGreal gives the rest of this legend (the Finnian case): ‘([t]here 
was no court of appeal to a decision of the High King.) Columcille responded to this adverse judgement with 
force and met the king’s men in battle at Cuildremne in 561. Columcille was triumphant and King Diarmait 
was exiled from Ireland, but as a result more than 3 000 men lay dead. Columcille was later also exiled to 
Scotland, where he is known as St. Columba.’ Rory McGreal, ‘Stealing the Goose: Copyright and Learning’ 
(2004) 5(3) International Review of Research in Open and Distance Learning 1, 5. 

31 Fowler comments that ‘[w]hat is surprising to a modern viewpoint is that the Abbot of Finnian neither wrote 
nor published his book of psalms. The abbot simply owned the psalter.’ Fowler (n 28) 12. 

32 For an explanation of ‘exclusive rights’ in the copyright system, see AG Matveev, ‘The Structure of Copyright 
Systems of France, Germany and Russia’ (2016) 33 Vestnik Permskogo Universita Juridicheskie Nauki – 
Perm University Herald. Juridical Sciences 348, 352-53. 

33 The word ‘copyright’ has various definitions. For example, copyright is ‘an intangible, incorporeal right 
granted by statute to the author or originator of certain literary or artistic productions, whereby he is invested 
for a limited period, with the sole and exclusive privilege of multiplying copies of the same and publishing 
and selling them.’ Yong Hak Kim, ‘New Information Technology and Copyright Law Principles in the 
Information Age’ (1987) 11 ILSA Journal of International Law 113, 114. Seralieva A, Baimagambetova Z and 
Aronov A state that ‘…[c]opyright is defined as a range of exclusive rights regarding to some cultural goods 
such as literature, newspapers, photographs, drawings, artworks, movies, music, and plays…’ Seralieva A, 
Baimagambetova Z and Aronov A, ‘The Protection of Copyright in the Development of New Digital 
Technologies’ (2018) 82(2) International Relations and International Law Journal 4, 6. 
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After the invention of the printing press in the mid-15th century, books became the predominant 

medium of information storage and transmission — a type of analogue or physical media. 

Accordingly, literature became the predominant, if not the only, subject matter protected by 

predecessors to the law and ultimately by copyright law. As the only way of exploitation of a 

literary work was the sale of books containing the work — that is, the reproduction and 

distribution copies of the work — the rights of reproduction and distribution were the only 

exclusive rights for the owner of the work, the copyright holder, to exploit the work.34 In other 

words, copyright holders could control the duplication and dissemination of (or access to) 

copyright works via the control of a particular copy mode, ie, the sale of books. This lasted for 

three centuries. 

 

In the 18th century, driven by the First Industrial Revolution, technology and copyright law 

began to interact with each other.35  Technological developments affected the operation of 

copyright law which was adapted to accommodate developments in technology. As analogue 

technologies developed, many new mediums (eg piano rolls, celluloid film stocks, and vinyl 

records), new subject matters (eg photographs, motion pictures, and sound recordings), and 

new ways of exploitation (eg radio and television broadcasting) were generated. To enable the 

copyright holder to exploit the works, various new exclusive rights were created (eg the rights 

of public performance and broadcasting). As a result, copyright holders could control the 

duplication and dissemination of (or access to) copyright works, usually through the control of 

the copy mode and sometimes through the control of non-copy modes. 36  The speed of 

development of analogue technology was relatively moderate, and typically, one technology 

only influenced one type of copyright works. In these circumstances, arguably, analogue 

copyright law could keep pace with the technological development. This was achieved largely 

by adjusting exclusive rights: restructuring the bundle of the rights and modifying the 

limitations and exceptions to the rights. Overall, the law could largely maintain the Incentive-

 
34 See below 2.6.5 and 2.6.6. 
35 The printing press, of course, was a major technology which led to the born of copyright law. Even so, in the 

three centuries after the invention of such technology, there were no other major technological advancements 
that influenced copyright law. 

36 For an explanation of copy modes and non-copy modes, see below 2.6.5, 3.4.2 and 3.4.3. 
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Access Balance. 

In the late 20th century, digital technology appeared. One of the most direct influences of digital 

technology was digitalisation — the transformation of copyright works from analogue forms 

to the digital form (1s and 0s).37 Following digitalisation, digital piracy — the unauthorised 

duplication and dissemination of (or access to) digital copyright work — emerged. To counter 

digital piracy, at a time when digital technology was in its infancy, analogue copyright law was 

extended and applied to the digital realm as digital copyright law.38 Analogue exclusive rights 

morphed into digital exclusive rights and analogue limitations and exceptions were transformed 

to digital limitations and exceptions. In the early 21st century as digital technology continued 

to develop,39 the interaction between technology and copyright law became increasingly deep 

and extensive. Numerous new digital mediums (eg CDs and DVDs), new digital subject matters 

(eg computer programs and databases), and new digital ways of exploitation (eg on-demand 

digital downloading and streaming services) rapidly emerged. Although the impact of analogue 

technology and that of digital technology upon copyright law are quite similar, the speed of 

development of digital technology was much accelerated,40 and it has become apparent that 

one form of digital technology, such as the internet, can influence all types of copyright works. 

Thus, arguably, as long as digital copyright law develops through the tweaking or modification 

of analogue copyright law, it cannot keep pace with digital technological development.41 

37 Liu finds that ‘…with the advent of the Internet, more and more copies of copyrighted works are being 
distributed in digital form-digitally encoded in an electromagnetic pattern of ones and zeros. Today, it is not at 
all uncommon to find not only text, but also pictures, sound clips, software, and, increasingly, video clips 
distributed over the Internet in digital form. And as the capacity of networks increases and compression 
technologies improve, this trend will only accelerate.’ Joseph P Liu, ‘Owning Digital Copies: Copyright Law 
and the Incidents of Copy Ownership’ (2001) 42(4) William and Mary Law Review 1245, 1249. 

38 Oprysk comments that ‘[m]ajor additions to the international copyright framework were negotiated in the 
1990s at the outset of the online environment as a channel of a work’s exploitation.’ Liliia Oprysk, 
‘Reconciling the Material and Immaterial Dissemination Rights in the Light of the Developments Under the 
EU Copyright Acquis’ (PhD Thesis, University of Tartu, 2020) 17.

39 For a trace of the history of the development of digital technologies, see Bayu Sujadmiko, ‘Copyright 
Infringement on Music, Movie and Software in the Internet (Illegal File Sharing and Fair Use Practices in 
Indonesia, Japan and United States of America)’ (PhD Thesis, Kanazawa University, 2015) 52-53. 

40 Mezei and Hajdú comment that ‘[t]he clash between the right holders’ and the society’s interests was speeded 
up by the emergence of digital technologies…’ Péter Mezei, Dóra Hajdú and Luis Javier Capote Pérez, 
Introduction to Digital Copyright Law (Iurisperitus Kiadó, 2018) 7. 

41 Bosher comments that ‘[i]t has also been argued that attempting to map copyright law onto online activity 
simply does not work, and copyright law is thus regarded as being incapable of keeping up with the pace of 
technology; unable to embrace the future of the internet. For example, John Perry Barlow stated: “real world 
conditions will continue to change at a blinding pace, and the law will get further behind and more profoundly 
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Further, the Incentive-Access Balance is not maintained in the digital context. Current digital 

copyright law has experienced many piecemeal amendments, but the digital world is an entirely 

new environment and it is argued that the law needs a comprehensive overhaul. 

 

 

1.3 RESEARCH MOTIVATION 

 

Under current digital copyright law, the statutory language of digital exclusive rights is all-

encompassing, rendering the scope of these rights also all-encompassing.42 Digital limitations 

and exceptions to exclusive rights, either specific or general, are inadequate.43 On the one hand, 

specific limitations and exceptions (eg the reverse engineering exception) provide legal 

certainty but at the cost of flexibility: they are easily rendered obsolete by constantly evolving 

technologies.44 On the other hand, general limitations and exceptions (fair dealing and fair use) 

increase legal flexibility but lack certainty.45  The application of both specific and general 

limitations and exceptions neutralises, in theory, the pros and cons of each type of the 

limitations and exceptions. Even so, new duplications and dissemination of (or access to) 

digital copyright works induced by technology would, almost certainly, trigger one or more 

digital exclusive rights. These acts would be deemed as copyright infringement, unless a 

specific or general limitation and exception applies. Very likely, there would be no specific 

limitations and exceptions to invoke (as the development of law always lags behind the 

development of technology). Whether a general limitation and exception applies would be 

uncertain. Therefore, the legal setting of current digital copyright law — all-encompassing 

rights plus inflexible specific and uncertain general limitations and exceptions — significantly 

tips the Incentive-Access Balance: copyright holders could largely control almost all access to 

digital copyright works.46 Even more seriously, the technical features of the computer and the 
 

confused.”’ Hayleigh Bosher, Law, Technology and Cognition: The Human Element in Online Copyright 
Infringement (Routledge, 2019), quoting JP Barlow, ‘The Next Economy of Ideas, After the Copyright 
Revolution’ (Web Page, 2000) <http://www.wired.com/2000/10/download/>. 

42 See below 4.3.3. 
43 See below 4.3.4. 
44 Ibid. 
45 Ibid. 
46 See below 4.6.2. 
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internet result in any activity involving digital media inevitably generating copies of the media 

(a phenomenon named Ubiquitous Digital Copying).47  This means the exclusive right of 

reproduction is not only all-encompassing but also overreaching. For the first time in the history 

of copyright law, relying upon this right, the copyright holder could even control the use or 

consumption of the copyright work.48 Moreover, copyright holders use contractual measures 

(End User License Agreements (EULAs)) and technical measures (digital anti-piracy 

technologies) to enforce exclusive rights and bypass limitations and exceptions, thereby further 

increasing the imbalance between the right holders and content users.49 

 

The trend of current digital copyright law sits uneasily with the long-standing trend of 

technological development. Technologies make the duplication and dissemination of (or access 

to) copyright works much easier. Initially, the ability to reproduce and transmit copyright works 

on a massive scale belonged only to the upper-level copyright holders. With technological 

developments, the lower-level content users were able to do the same. (Such a decentralised 

transformation from the upper-level to the lower-level is a long and gradual process, named 

Decentralisation.50) Technology, which enables almost all people to easily access copyright 

works, is in conflict with current digital copyright law which facilitates the ability of small 

group of persons to control all the access to the works. 

 

 

 

 

 
47 See below 4.5.2. 
48 See below 5.4.1.1. 
49 See below 4.4. 
50 See below 4.5.1. Arguably, digital technologies make copyright holders’ control of their digital copyright 

works much more difficult. Kuzmina explains that ‘[t] he more copies has been made, the more complicated it 
was to monitor their lawful use online in comparison with material or tangible forms of works and its 
distribution, where it is easier to control when the “copy” has been made and the turnover itself. For example, 
in case of an infringement a withdrawal of illegally made copies from market is the best solution. Regarding 
online sales or distribution of content in digital market, here everything is much more difficult. Once having a 
product displaced in online access, it is almost impossible to avoid risks. Author may not even know about the 
abuse of his works somewhere else in the world.’ Ksenija Kuzmina, ‘Protection of Copyright in E-commerce 
Within the European Union Analysis of Legal Issues with Respect to Download of Musical Works’ (Bachelor 
Thesis, Riga Graduate School of Law, 2019) 12-13. 
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1.4 RESEARCH QUESTIONS 

 

This thesis focuses on exclusive rights in technology under copyright law. The first research 

question explores the jurisprudential nature of exclusive rights, which is determined by the 

law’s predominant philosophical framework. The second question examines the interaction 

between analogue technologies and exclusive rights under analogue copyright law. The third 

question examines the interaction between digital technologies and exclusive rights under 

current digital copyright law (digital exclusive rights). Questions four and five are derivatives 

of the third question and are directed to whether current digital copyright law and in particular, 

digital exclusive rights granted thereunder, appropriately accommodate digital technologies 

and, if not, how should the law be reformed. 

 

Research Question One 

What is the primary underlying basis of exclusive rights? Are the exclusive rights which 

underpin copyright law inherent property rights or are they simply statutory grants? 

 

To understand exclusive rights, it is important to first understand their nature, which is 

depended on the predominant philosophical framework for copyright law. There are two 

philosophical frameworks: natural rights ideology and utilitarian ideology. Under the natural 

rights ideology, exclusive rights are the author’s inherent property rights by virtue of the act of 

intellectual creation, and they are relatively fixed.51 Under the utilitarian ideology, exclusive 

rights are statutory grants conferred to promote social welfare and their restructure to 

accommodate technological changes is consistent with this ideology.52  The embrace of a 

particular philosophical framework shaped early copyright statutes and continues to influence 

both analogue and digital copyright law today. Whether the bundle of exclusive rights can be 

restructured is influenced by the nature of the rights and more essentially, the predominant 

philosophical framework of copyright law. This question, addressed in Chapter Two, is closely 

connected with the Fifth Research Question which focuses on digital exclusive rights and 

 
51 See below 2.5.1. 
52 See below 2.5.2. 
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argues for their restructure. 

 

Research Question Two 

How are exclusive rights, in the context of analogue technologies, adjusted to accommodate 

constantly developing analogue technologies? 

 

Although the emphasis of this thesis is digital exclusive rights, there is a need to investigate 

the interaction between constantly developing analogue technologies and analogue exclusive 

rights. From this interaction, general patterns of how technology influences copyright law and 

how copyright law, in particular exclusive rights, is adjusted to adapt to technology can be 

discerned.53 These can be used as a starting point to consider how current digital copyright law, 

in particular digital exclusive rights, are adjusted to adapt to rapidly evolving digital 

technologies. The answer to this question, addressed in Chapter Three, provides guidance to 

answer the Third Research Question. 

 

Research Question Three 

How are exclusive rights, in the context of digital technologies, adjusted to accommodate 

rapidly evolving digital technologies? 

 

In answering the question, it is necessary to consider the differences between digital and 

analogue technologies as well as the unique manner in which digital technologies influence 

copyright law. This question examines the interaction between rapidly evolving digital 

technologies and digital exclusive rights, from which a general conclusion — whether current 

digital copyright law, especially digital exclusive rights, is properly adapted to digital 

technologies — can be reached. This question, addressed in Chapter four, is a necessary 

preamble to the Fourth Research Question. 

 

 

 
53 See below 3.3.3. 
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Research Question Four 

Do digital exclusive rights lead to a significant imbalance in the Incentive-Access Balance that 

underpins copyright law? 

If digital exclusive rights lead to the Incentive-Access Balance significantly favouring 

copyright holders, the control of digital copyright works by the right holders would be 

excessive and access to the works by content users would be inadequate. Conversely, if the 

balance strongly favours content users, digital privacy would be widespread and authors poorly 

compensated. Either result would suggest that current digital copyright law should be 

comprehensively overhauled and, inter alia, digital exclusive rights be adjusted. This question, 

addressed in Chapter Four, leads to the Fifth Research Question. 

Research Question Five 

How should digital exclusive rights be adjusted to maintain the balance between copyright 

holders and content users? 

If digital exclusive rights cause the Incentive-Access Balance to move in either the incentive 

or access direction, the bundle of rights should be restructured to adjust copyright holders’ 

control over copyright works and content users’ access to the works. Chapter Five addresses 

such restructure for better balancing. Whether the bundle of digital exclusive rights can be 

restructured is influenced by the nature of the rights and ultimately, predominant philosophical 

framework of current digital copyright law, which are addressed in research Question One. 

1.5 METHODOLOGY AND THESIS STRUCTURE 

This thesis addresses copyright law in the context of digital technology and argues for a 

comprehensive overhaul of the law in this area. This thesis can be categorised as a legal reform 
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research.54 The research method used is, predominantly, legal doctrinal,55 but other methods 

— legal historical,56 comparative law,57 and multidisciplinary58 — are also utilised.59 The 

legal concept of ‘copyright law’ is placed in historical, economic, political, societal, and 

philosophical contexts to understand its origin, its objectives, and how it has evolved with 

technological developments. In various chapters, this thesis traces the tension between 

technology and copyright law: how copyright law and in particular, exclusive rights, is adapted 

to new technological developments, both analogue and digital. 

 

The First Chapter — The Technology Challenge to Copyright Law — provides an introduction. 

It first introduces the research context, the position of this thesis in the academic literature, and 

then describes the research background, the development of copyright law from the analogue 

to digital world. This Chapter addresses the motivation for the research and research questions. 

It states the methodology used in, and the structure of, this thesis. 

 

The Second Chapter — The Origins of Copyright Law — explores the nature of exclusive 

rights and the philosophical frameworks of copyright law which can be traced back to the 18th 

century in England, France, and the US. It first examines protections prior to copyright law — 

namely, printing privileges60 and Stationers’ copyright61 — before discussing early copyright 

statutes — the English Statute of Anne, the US Copyright Act of 179062 and the French Decrees 

of 1791 and 1793. It is necessary to discuss pre-copyright-law protections of literature: they 

led to the early copyright statutes and their underlying basis had impacted the philosophical 

 
54 See Bruce Bott, Jill Cowley and Lynette Falconer, Nemes and Coss’ Effective Legal Research (LexisNexis, 

2007); J Myron Jacobstein, Donald J Dunn and Roy M Mersky, Fundamentals of Legal Research (Foundation 
Press, 1998); William H Putman, Legal Research (Thomson Delmar Learning, 2006). 

55 See Amrit Kharel, ‘Doctrinal Legal Research’ (2018). 
56 See Heikki Pihlajamäki, ‘Merging Comparative Law and Legal History: Towards an Integrated Discipline’ 

(2018) 66(4) The American Journal of Comparative Law 733. 
57 See Mark Van Hoecke, ‘Methodology of Comparative Legal Research’ (2015) Law and Method 1. 
58 See IJ Kroeze, ‘Legal Research Methodology and the Dream of Interdisciplinarity’ (2013) 16(3) 

Potchefstroom Electronic Law Journal 36. 
59 See Mike McConville and Wing Hong Chui (eds), Research Methods for Law (Edinburgh University Press, 

2017). 
60 See below 2.3.1. The discussion of printing privileges also involves the printing privileges issued in Venice. 
61 See below 2.3.2. 
62 US pre-constitutional copyright statutes are also discussed. 
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framework of early copyright statutes. This examination is not limited to the law and considers 

the multi-disciplinary context of the law: societal, political, economic, and cultural.63 These 

aspects are addressed with reference to the literature on copyright history (secondary 

authorities or sources), rather than original historical materials. The Chapter elaborates on the 

rationales for the two philosophical frameworks of copyright law — the natural rights 

ideology 64  and the utilitarian ideology 65  — and legal, economic, political, and cultural 

considerations that influence them. The law is discussed before philosophical ideologies 

underpinning the law. This is appropriate because the literary property debate, which discussed 

the predominant philosophical framework of early copyright statutes, followed, rather than led 

to, the early copyright statutes. Such debate was vibrant at the early stage of copyright law and 

continues today. The traditional view is that the utilitarian framework is generally associated 

with the Anglo-American copyright system and the natural rights framework is associated with 

the Romano-Germanic droit d`auteur (the author’s rights) system.66 It is necessary for this 

thesis to devote particular attention to the philosophical frameworks of the early copyright 

statutes. The predominant framework was established at the inception of early copyright 

statutes and, arguably, subsequent statutes have not changed the established framework. The 

predominant framework of copyright law determines the nature of exclusive rights: under the 

natural rights ideology, the bundle of exclusive rights is relatively fixed, and they cannot be 

removed. 67  Under the utilitarian ideology, the bundle of exclusive rights is less fixed. 68 

Whether the bundle of exclusive rights under the digital context could be restructured depends 

upon their jurisprudential nature. To challenge this traditional view,69 this Chapter explores the 

philosophical basis of pre-copyright-law protections as well as early copyright statutes, through 

the discussion of the legislative history, public perception, and content of these forms of 

 
63 Therefore, the dictum ‘law is a social artefact, the consideration of legal issues and problems will always and 

necessarily require looking at socio-political and economic factors’ is upheld in this thesis. Kroeze (n 58) 53. 
64 See below 2.5.1. 
65 See below 2.5.2. 
66 See, eg, Ginsburg, ‘Tale of Two Copyrights’ (n 2451) 993. 
67 See below 2.5.1. 
68 See below 2.5.2. 
69 This traditional view is increasingly challenged by legal scholars who believe that copyright law adopts both 

the two philosophical frameworks, and that copyright law contains provisions which reflect both the 
frameworks. See, eg, Giblin and Weatherall (n 2) 17. 
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copyright protection. 

 

The Third Chapter — The Development of Copyright Law: Exclusive Rights in Analogue 

Technologies — investigates the interaction between analogue technologies and copyright law. 

The focus is US copyright law for two reasons. First, national copyright statutes accommodate 

analogue technologies in similar ways, and it is appropriate to focus upon the copyright statutes 

of only one country. Second, a large number of analogue technologies first emerged in the US, 

and the amendments of US copyright law in adapting to these technologies have had a very 

significant impact on copyright legislation of other countries. Since one analogue technology 

influences only one type of copyright works (subject matter), the Chapter considers six 

significant analogue technologies and discusses the corresponding subject matters and the 

relevant copyright issues: (i) photographs and copyrightability of photographs; (ii) motion 

pictures and copyrightability of motion pictures; (iii) piano rolls and the copyrightability of 

mechanical reproductions of musical composition as well as compulsory licensing; (iv) 

phonographs and the copyrightability of sound recordings; (v) sound recording mediums, home 

recording and the fair use doctrine; (vi) compact discs, record rental and the first sale doctrine. 

It is necessary to review these analogue technologies as the different technologies influenced 

different aspects of copyright law. 70  This Chapter devotes considerable attention to the 

development of each technology, and its impact upon business models (commercial 

exploitations of copyright works by copyright holders) and consumer behaviour (consumptions 

of the works by content users). A new technology rarely results in an immediate change to the 

law: its impact upon economic, cultural and other aspects of society gradually leads copyright 

law having to adapt to avoid being obsolete. This Chapter traces how US copyright law, through 

statutory amendments and court decisions, has adapted step-by-step to emerging technologies. 

 

The Fourth Chapter — The Further Development of Copyright Law: Exclusive Rights in Digital 

Technologies — focuses on the interaction between digital technologies and current digital 

 
70 Even though sometimes different technologies influence copyright law at the same aspect, they lead to 

amendments of the law in different aspects. For example, photograph and mechanical reproductions of 
musical composition are both new subject matters and need to be protected by copyright law, the law provides 
different protections for them. See below 3.2.3 and 3.2.5. 
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copyright law, in particular exclusive rights and the limitations and exceptions to the exclusive 

rights. This Chapter examines digital exclusive rights as well as digital limitations and 

exceptions in national, regional, and international copyright laws. At the international level, 

major international copyright and related rights conventions, agreements and treaties — the 

Berne Convention, the Rome Convention, the TRIPS Agreement, and the WCT and the WPPT 

— are the focus.71 At the regional level, EU copyright law — 13 Copyright and Related Rights 

Directives — is chosen as a representation of other regional copyright treaties and 

regulations.72 At the national level, US copyright law — specifically, the Copyright Act of 

1976 — is used as the example.73 The history of these laws is briefly traced and their text in 

relation to digital exclusive rights and digital limitations and exceptions are analysed. This 

Chapter explains the impact of digital technologies and, in particular, two transitions — 

Decentralisation and Ubiquitous Digital Copying.74  The Chapter illustrates the two digital 

dissemination modes of copyright works — copy and non-copy (represented separately by 

downloading and streaming), and determines the characterisation of current digital copyright 

law.75 

 

The Fifth Chapter — Reforming Digital Copyright Law to Use-Centric — argues for a new 

use-centric approach to digital copyright law, which is based upon a preferred model of digital 

media trade — the Licensing for Use model.76  Before explaining this model, this Chapter 

reveals the nature of current digital media trade — what copyright holders actually control in 

relation to analogue and digital copyright works and what content users really acquire after 

they pay the right holders — to facilitate the understanding of the model. The Chapter explains 

the Licensing for Use model and suggests a complete overhaul to current digital copyright law 

to accommodate this use-centric model. This Chapter envisions future technologies around that 

model as well as certain provisions for the suggested use-centric copyright law, including those 

 
71 Berne Convention (n 1916); Rome Convention (n 1917); TRIPS Agreement (n 1918); WCT (n 1919); WPPT (n 

1920). 
72 See below nn 1922. 
73 Copyright Act of 1976 (n 481). 
74 See below 4.5.1 and 4.5.2. 
75 See below 4.6.1. 
76 See below 5.3.1.3. 
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granting digital exclusive rights, stipulating digital limitations and exceptions, and regulating 

contractual and technical measures.   
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CHAPTER TWO 

THE ORIGIN OF COPYRIGHT LAW 

 

During the first century after Gutenberg’s invention, print did as much to perpetuate blatant 
errors as it did to spread enlightened truth. Putting scribal products into print resulted in a 
cultural explosion. Never had scholars found so many words, images, and diagrams at their 
fingertips. And never before had things been so confusing with, for instance, Dante’s world 
view achieving prominent visibility at the same time that Copernican views were making their 
way into print. Nonsense and truth seemed to move hand in hand with neither made 
uncomfortable by the presence of the other. 

——Renato Rosaldo77 

 

 

2.1 INTRODUCTION 

 

As Alexander Lindey in Plagiarism and Originality points out: 

 

[t]he present is the sum total of all our yesterdays. In literature, art, music and architecture, as 

in customs, philosophy, law, religion and science, we unceasingly reiterate the past. Our most 

daring innovations, when closely scrutinized, turn out to be no more than variations on old 

themes.78 

 

Although some may think that Lindey’s words are somewhat exaggerated, we must admit that 

in order to understand what further directions a specific area of law may take, we have to first 

scrutinise the economic, social, ideological, and legal reasons behind its inception as well as 

each reincarnation of it in different historical situations.79 Copyright law is certainly not an 

exception. In fact, ‘even the features we might view as hallmarks of digital copyright 

discourse’ 80  — the copyrightability of software in general, the liability of content 
 

77 Renato Rosaldo, ‘The Cultural Impact of the Printed Word: A Review Article’ (1981) 23(3) Comparative 
Studies in Society and History 508, 509. 

78 Geoffrey R Scott, ‘Comparative View of Copyright as Cultural Property in Japan and the United States’ 
(2006) 20(2) Temple International and Comparative Law Journal 283, 346. 

79 Jill Marie Parrott, ‘Author-God Help Us!: Some Rights Reserved Copyright in Theory and in Practice’ (PhD 
Thesis, University of Georgia, 2010) 33. 

80 Timothy K Armstrong, ‘Two Comparative Perspectives on Copyright’s Past and Future in the Digital Age’ 
(2016) 15(698) The John Marshall Review of Intellectual Property Law 698, 704 (citation altered). 
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intermediaries in copyright infringement, and the legislation of anti-circumvention provisions 

— arguably, all find grounding in historical narratives of copyright. As Baldwin identified, 

‘[c]hronologically blinkered as we all are, the digital generation thinks it is fighting for the first 

time a battle that, in fact, stretches back three centuries.’81 Naturally, in the digital environment, 

to determine the appropriate set of exclusive rights of the author and the scope of each right, it 

is essential to first examine the nature of these rights. This can be identified by placing the legal 

concept of ‘copyright’ in historical, political, societal, economic, and philosophical contexts to 

understand its origin, its objectives, and how it evolved with technological developments. As 

Professor Fischman-Afori noted: 

 

Understanding historical narratives of copyright assists us in confronting new challenges, just 

as the past sheds light on the present. These narratives teach us a number of basic motivations 

inherent in the copyright law — the social interests of the public, the economic and personal 

interests of authors, the economic interests of intermediaries, as well as the political, social, 

and economic interests of the government.82 

 

But more inspiring is how the law has been amended over the years to maintain a dynamic 

balance among these interests in the analogue world. Legislators can learn from experience 

when contemplating how the copyright law in the digital world should be revised. 

 

Due to the above reasons, this Chapter traces the early development of copyright law largely 

chronologically with periodic deviations to allow related legislation and regulation to be 

considered together. The concept of a ‘right’ to ‘copy’ emerged as ‘a consequence of concerns 

raised by the unpermitted proliferation of the written word, which the printing press made 

possible’.83 Authors were sometimes granted printing privileges, but the beneficiaries of the 

 
81 Peter Baldwin, The Copyright Wars: Three Centuries of Trans-Atlantic Battle (Princeton University Press, 

2014) 13. 
82 Orit Fischman-Afori, ‘The Evolution of Copyright Law and Inductive Speculations as to Its Future’ (2012) 

19(2) Journal of Intellectual Property Law 231, 242 (citation altered). 
83 Gaetano Dimita, ‘Copyright and Shared Networking Technologies’ (PhD thesis, University of London, 2010) 

22; see also Joseph Loewenstein, The Author’s Due: Printing and the Prehistory of Copyright (University of 
Chicago Press, 2010) 289. 
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exclusive rights to print and sell books were mainly assigned to booksellers and printers.84 

Only in the 17th Century did the principle of granting exclusive rights to authors developed.85 

During the 18th Century, two key copyright law traditions evolved; the Anglo-American and 

Romano-Germanic.86 The common law copyright system was based on the Statute of Anne 

and spread throughout the British dominions and the US.87 The civil law droit d`auteur (the 

author’s rights) system developed from the French Decrees of 1791 and 1793, 88  and 

propagated to most continental European, certain African or Asian, and Latin American 

countries.89 These first modern copyright laws (arguably also including the US Copyright Act 

of 1790) served as ‘doctrinal blueprints’ for later copyright legislation all around the world.90 

This Chapter traces the development of them with the focus on England, France, and the US. 

 

Under Anglo-American copyright law, the cluster of exclusive rights conferred on the author 

is called ‘copyright’.91  The broader bundle of exclusive rights of the author recognised by 

France, Germany, and other countries are known as droit d`auteur (the author’s rights).92 

Unlike copyright, which only contains exploitation rights — the rights to exploit the 

copyrighted work for financial gain, droit d`auteur includes two types of rights: 

 
84 Dimita, ‘Copyright and Shared Networking Technologies’ (n 83) 22; see also Craig W Dallon, ‘The Problem 

with Congress and Copyright Law: Forgetting the Past and Ignoring the Public Interest’ (2004) 44(2) Santa 
Clara Law Review 365, 389-402. 

85 Dimita, ‘Copyright and Shared Networking Technologies’ (n 83) 22. 
86 Copyright laws in Romano-Germanic countries are also known as continental copyright laws. 
87 Dimita, ‘Copyright and Shared Networking Technologies’ (n 83) 22. In fact, the Statute of Anne also has an 

influence on non-English-speaking countries, as Stewart states ‘[t]he principles of the Act of Anne found their 
way into the legislation of not only all English-speaking countries, including notably the USA, but also into 
the law of the countries of the then British Empire which are not English-speaking, like India or Israel, with 
the result that all their copyright laws still bear a strong family likeness to ours.’ Stephen Stewart, 
‘Encouraging the Arts by Legal Protection: The Copyright Act 1988 and Beyond’ (1990) 138(5404) RSA 
Journal 278, 278. 

88 ElDecreto del 13-19 de enero de 1791 [The Decree of January 13-19, 1791] (France) (‘Decree of 1791’); 
ElDecreto del 19-24 dejulio de 1793 [The Decree of 19-24 July 1793] (France) (‘Decree of 1793’). 

89 See, eg, Susan P Liemer, ‘On the Origins of Le Droit Moral: How Non-Economic Rights Came to Be 
Protected in French IP Law’ (2011) 19(1) Journal of Intellectual Property Law 65, 66. 

90 Oren Bracha, ‘The Statute of Anne: An American Mythology’ (2010) 47 Houston Law Review 877, 878. 
91 See, eg, Rudolf Monta, ‘The Concept of Copyright Versus the Droit D’Auteur’ (1959) 32 Southern California 

Law Review 177, 178. 
92 Ibid. 
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droit pécuniaires (economic rights) and droits moraux93 (moral rights).94 Droit pécuniaires 

are functional equivalent to exploitation rights. Droits moraux allow the author to oppose 

violations of the work’s integrity and receive authorship credit for his or her work.95  It is 

widely agreed that the author’s moral rights emerged from the fertile soil of French 

jurisprudence and a culture that could develop droits moraux emerged in France by the early 

16th centuries.96  However, the aforementioned French Decrees contained no provisions on 

moral rights.97  The reasons for this absence, nonetheless, are not adequately analysed by 

historians and jurists. Le droit moral (the moral right) was formed piecemeal in the course of 

the 19th century from the decisions of French courts and works of academic theorists.98 As 

droits moraux (moral rights) are an important component of droit d`auteur (the author’s rights), 

some argue that the true prototype of present day droit d`auteur began to develop following 

the Great French Revolution.99 Since an author’s moral rights are not the main focus of this 

thesis, issues relating to them such as their types and impact on the realisation of the economic 

value of the copyrighted work will not be discussed.100 

 

 

2.2 FROM SCRIBING TO PRINTING 

 

2.2.1 Pre-Gutenberg Era 

Centuries ago, writings were made on stone, wood, animal skins, clay tablets, metal plates, 

 
93 Droits moraux (moral rights) are considered to fall within the general category of droits de la personnalité 

(personality rights). Baldwin noted that ‘[t]he term “moral rights” is a translation from the French (droit 
moral). Effectively a misnomer, it has nothing to do with morality but serves to distinguish such rights from 
the economic rights of exploitation. Usually attributed to the French legal writer André Morillot around 1870, 
in fact the term had been used in France already during the 1840s.’ Baldwin (n 81) 29. 

94 Romano-Germanic copyright laws are considered as adopting a dualistic model. 
95 See Susan P Liemer, ‘Understanding Artists’ Moral Rights: A Primer’ (1998) 7 Boston University Public 

Interest Law Journal 41, 42-55. 
96 See ibid. 
97 The Decree of 1791 (n 88); The Decree of 1793 (n 88). 
98 See Liemer, ‘On the Origins of Le Droit Moral’ (n 89) 112-14. 
99 See ibid. 
100 Notably, the Berne Convention requires signatories to recognise the author’s moral rights. Therefore, after the 

signature of the Convention, common law countries including Australia began to recognise authorial moral 
rights. 
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papyrus, and parchment.101 These materials were often scarce and expensive. Writing on them 

could be difficult and time consuming. Although ‘the development of paper and improvements 

in ink’ made writing easier, the only way of duplicating writings was by hand copying.102 In 

the heyday of the ancient Greek and Roman civilisations, books were generally reproduced by 

slaves.103 From about AD 500 through 1500, the primary reproducer and preserver of text was 

the church, using the labour of thousands of monks and priests.104 In the 12th and 13th centuries, 

universities started entering the business of replicating contents through paid scribes. 105 

During those times, a copyist required hundreds to thousands of hours to make a copy of a fine 

manuscript. The high cost and inaccuracy of the process made it prohibitive for most,106 who 

were unfortunately, illiterates; literary compositions were confined to ‘those who could both 

afford the services of scribes and who could read — commonly being the Catholic Church, the 

nobility, and the professional class.’107 Accordingly, the linkage of attribution and content is 

weak, meaning that ‘literature was held to be part of a common fund of knowledge.’108 In other 

words, everyone was free to copy writings for whatever purposes.109  In fact, according to 

Professor Camp, ‘to copy was to be the agent of the author, to serve the author’s greatest 

interest’.110 Because ‘not to copy was to resign the writers’ words to certain destruction’.111 

Besides, since works were hand-copied, each copy retained a distinct uniqueness from all 

others, which the law of personal property could protect.112 Also, physical control over the 

original volume largely meant control to access and copy that work contained in the volume.113 

 
101 David G Mugo, Samson Muthwii and Paul Maina Gakuru, ‘Tracing Writing Technologies Through Time: A 

Historical Reflection of Writing Systems, Writing Surfaces and Writing Implements’ (2014) 2(6) Journal of 
Educational Research and Reviews 83, 84. 

102 See, eg, Dallon (n 84) 378. 
103 Edward B Samuels, The Illustrated Story of Copyright (Thomas Dunne Books/St Martin’s Press, 2000) 1. 
104 Ibid. 
105 Ibid. 
106 Dallon (n 84) 371. 
107 These parties were the most privileged members of society. Dimita, ‘Copyright and Shared Networking 

Technologies’ (n 83) 21. 
108 Douglas J Masson, ‘Fixation on Fixation: Why Imposing Old Copyright Law on New Technology Will Not 

Work’ (1996) 71(4) Indiana Law Journal 1049, 1052. 
109 Exceptions were existed. For example, churches sometimes chained books to a wall to avoid piracy. 
110 Jean L Camp, ‘DRM: Doesn’t Really Mean Digital Copyright Management’ (Conference Paper, International 

Conference on Business Management, Innovation & Sustainability, 18 November 2002) 80 
<https://ssrn.com/abstract=348941>. 

111 Ibid. 
112 Thomas B Morris, ‘The Origins of the Statute of Anne’ (1962) 12 Copyright Law Symposium 222, 228. 
113 Dimita, ‘Copyright and Shared Networking Technologies’ (n 83) 21; see also Samuels (n 103) 1. 

https://ssrn.com/abstract=348941
http://www.copyright.org.au/Test/Seminars/2017_Copyright_Symposium/ACC/Test_folder/2017_Copyright_Symposium.aspx?hkey=072cda02-56ba-4b4a-b8a2-c788e5e5aec4
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In fact, it was copyists and craftsmen who multiplied the copies rather than writers who created 

the contents were more likely to be compensated for their labours.114 Overall, it was almost no 

economic interest to contemplate writers’ rights in text,115 let alone devising a legal regime to 

protect them.116 

 

2.2.2 Post-Gutenberg Era 

Around 1450, the movable type printing press was developed by Johann Gutenberg in 

Germany.117 It largely mitigated the previous obstacles — costly and inaccuracy; although it 

would take several hours to set each page of a book in type, thousands of copies of the page 

could be produced swiftly thereafter; as the type was set, errors could be identified and 

eliminated.118 Consequently, the overall time and labour expense took to accurately reproduce 

a copy dropped dramatically.119 Professor Craig Dallon finds that: 

 

Printing press technology spread rapidly all over Europe, first to other parts of Germany 

during the 1460s, then to Italy in about 1465, and to France in the same decade. During the 

1470s it spread to most of the rest of Europe, from Spain to Poland. The printing press arrived 

in England in 1476.120 

 

While the history of the printing press has been studied voluminously, its effects on society 

have received inadequate attention. 121  Elizabeth Eisenstein was the first historian who 

attempted to comprehensively analyse these effects.122 In The Printing Press as an Agent of 

 
114 Ibid. 
115 Geller points out that ‘only when media technology and market conditions made piracy profitable could 

copyright arise’. Paul Edward Geller, ‘Copyright History and the Future: What’s Culture Got to Do with It’ 
(2000) 47 Journal of the Copyright Society of the USA 209, 210. 

116 Stewart argues that ‘[i]n the Middle Ages the literary tradition was mainly oral, practised by troubadours and 
travelling minstrels, and with very few manuscripts in existence, the question of copyright hardly ever arose.’ 
Stephen Stewart, ‘British Copyright in Context’ (1990) 1(2) Logos 44, 44. 

117 Dallon (n 84) 379-81. 
118 Ibid. 
119 See Marc Scheufen, Copyright Versus Open Access: On the Organisation and International Political 

Economy of Access to Scientific Knowledge (Springer, 2015) 12. 
120 Dallon (n 84) 380. 
121 James A Dewar, ‘The Information Age and the Printing Press: Looking Backward to See Ahead’ (1998) 30 

Computer Networks 1, 10. 
122 Ibid. 
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Change, she first points out that the printing press saved numerous works from extinction.123 

More importantly, literature became accessible to the public, especially literate, middleclass 

urbanites, not just to monks who scribed writings.124 Although the impacts of the printing press 

can hardly be overstated, Eisenstein finds that ‘the first century of printing produced a bookish 

culture that was not very different from that produced by scribes,’125 and ‘one must wait until 

a full century after Gutenberg before the outlines of new world pictures begin to emerge into 

view.’126  In fact, more than eight decades before Eisenstein, Maitland suggested that the 

‘power of multiplication’ of writings prior to the printing press may not have been as limited 

as is commonly thought.127 For example, a French authority stated that at the date the printing 

press was invented there were around 10,000 scribes in two French cities alone.128 Therefore, 

printing press technology did not create, at least immediately, so significant a change in the 

number of copies produced, and completely different forces would dictate how far they might 

be circulated and freely copied.129 

 

 

2.3 PROTECTION PRIOR TO COPYRIGHT LAW 

 

2.3.1 Printing Privileges 

Book Piracy 

Before the invention of the printing press, book trade in major European cities such as London, 

Paris, and Berlin had already assumed a definite structure, even though book production and 

sale were on a more limited scale.130 The writer composed the text, which contained in the 

manuscript. The bookseller then purchased the manuscript and bound it into a book. The 

 
123 Elizabeth L Eisenstein, The Printing Press as an Agent of Change (Cambridge University Press, 1980) 46. 
124 Ibid 17. 
125 Ibid 26. 
126 Ibid 33. 
127 Morris (n 112) 228, quoting Samuel Roffey Maitland, The Dark Ages: A Series of Essays Intended to 

Illustrate the State of Religion and Literature in the Ninth, Tenth, Eleventh and Twelfth Centuries (Rivington, 
1844) 415. 

128 Ibid 228 
129 Ibid 229. 
130 Ibid 231. 
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bookseller made the single profit by filling the individual orders of specific retail customers.131 

As explained above, the printing press enabled the efficient mass production of books; to take 

advantage of this new technology, a new business entity — the printer, who operated presses, 

has emerged. Meanwhile, many booksellers also took on the business of printing.132 Now the 

printer must produce and sell a great many copies at wholesale before its profit was realised. 

In this way, the printing press spawned the wholesaling of books. However, after a printer has 

borne the risk and incurred the cost of purchasing a manuscript, editing it, preparing the layout, 

and marketing the book, a second printer could easily and quickly copy the book, without any 

of the expense or risk involved in the print-publishing process.133 This allowed the second 

printer to undersell the original printer and use several hundreds of copies to chase an already 

limited number of customers.134 This problem of ‘piracy’ of a book arose shortly after the 

spread of the printing press and became a huge concern for all printers.135 

 

Printing Privileges 

Even obsessed by piracy, the business of bookselling and printing ‘sprang up all over Europe’ 

and soon became ‘an important part of their local economies’.136 Meanwhile, they ‘wielded 

significant influence in their communities.’137 Because first, by the nature of the business, they 

tended to be educated;138 second, to be a printer, one had to have ‘substantial financial backing 

to afford the capital investment required to obtain and maintain a few presses,’ and hire a 

corresponding number of craftsmen;139 third, they from very early on were well connected 

with the Crown or government leaders.140 To battle against piracy or what they considered to 

 
131 Ibid 229. 
132 Ibid. 
133 Thomas Eger and Marc Scheufen, ‘The Past and the Future of Copyright Law: Technological Change and 

Beyond’ (2012) Liber Amicorum Boudewijn Bouckaert 37, 42-6 (The authors explain the economics of book 
piracy.) 

134 Ibid. 
135 See also Tobias Schönwetter, ‘Safeguarding a Fair Copyright Balance-Contemporary Challenges in a 

Changing World: Lessons to be Learnt from a Developing Country Perspective’ (PhD Thesis, University of 
Cape Town, 2009) 19-22. 

136 Dallon (n 84) 381. 
137 Ibid. 
138 Ibid. 
139 Ibid. 
140 Ibid. 



44 
 

be unfair competition, some booksellers and printers relied upon ‘courtesy of the trade’ by 

entering into express agreements with other printers to respect each other’s exclusive 

publishing rights in the manuscripts they own.141 Others used their special position to seek 

protection from the Crown or government authorities. The protection usually came ‘in the form 

of specific privileges extended to particular booksellers and printers for specific texts and 

usually for limited times’.142  Some copyright historians view these privileges as the first 

‘copyrights’.143  Significantly, these privileges primarily applied to booksellers and printers 

rather than writers.144 Because it was their ‘efforts and investments’ that have brought literary 

works to the public, and thus they were deemed the ‘owners of any rights to the works’.145 

‘This was particularly true during the early days of printing when many works were Latin 

classics whose writers were long since gone.’146 

 

Venice 

As found out by Professor Craig Dallon, ‘the first of many privileges was granted by the Senate 

of Venice in 1469, to the printer Johann Von Speyer,147 who received the exclusive right to 

print books in Venice for five years.’148 Obviously, this ‘complete monopoly’149 was not a 

typical printing privilege, and it did not last long.150 Later privileges were conferred to ‘writers, 

printers, translators, or editors on particular works or types of works’.151  In some cases, 

 
141 Ibid 383. 
142 Ibid 383 (citation altered); see also Lionel Bently, Ronan Deazley and Martin Kretschmer, Privilege and 

Property: Essays on the History of Copyright (Open Book Publishers, 2010) 23. 
143 Fishchman-Afori states that printing privileges ‘did not confer the status of a proprietary asset that could be 

inherited, but were regarded rather as personal, non-transferable permits.’ Fishchman-Afori (n 82) 243. 
144 Ibid 242-44. 
145 Ibid. 
146 Dallon (n 84) 382. 
147 Johnof Speyer, Johannes of Speyer or Johann of Speyer. 
148 Dallon (n 84) 383 (citation altered). Some argue that Speyer only received the privilege to print the letters of 

Cicero and Pliny, rather than the privilege to print all works in Venice. See, eg, Evelyn May Albright, ‘Notes 
on the Status of Literary Property, 1500-1545’ (1919) 17(8) Modern Philology 439, 440. 

149 Dallon (n 84) 383. 
150 The document recording the privilege stated that the city councilors decreed it ‘in the same manner as usual 

in other useful arts.’ Therefore, in the earliest days of printing, this privilege was perceived as the same with 
privileges granted for other trades. See Alan L Durham, ‘Useful Arts in the Information Age’ (1999) 1999(4) 
Brigham Young University Law Review 1419, 1432. 

151 In 1486, the first authorial privilege was also granted in Venice to historian Marcus Antonius Sabellicus 
(Marco Antonio Sabellico/Marcantonio Sabellico) for his work on Venetian history called The History of 
Venice; see Dallon (n 84) 383. 



45 
 

printers sought and received ‘privileges that identified specific writers but not specific 

works’. 152  Occasionally, writers, rather than the printers, received privileges. 153  This 

demonstrates that in these early years, Venice began to recognise writers’ rights in their works. 

It is further demonstrated by a noteworthy privilege conferred not to the writer himself but to 

the writer’s successor.154 To avoid pirated copies and thereby assist printers to ‘recoup the cost 

of production of a given edition’ and have ‘a reasonable return’ were the primary justification 

for the grant of privileges.155 However, as the number of privileges increased, some were 

‘conflicting’ or ‘ambiguous’.156  Others were obtained in ‘bad faith — where the privilege 

holder had no intention of printing the work, but rather intended to extract payment for the 

exclusive right, or simply intended to prevent others from printing the work’.157 In short, as 

pointed out by Professor Craig Dallon, ‘the nature and number of privileges resulted in both 

obstacles to printing and the risk of unintentional infringement.’158 

 

In 1517, the Senate of Venice issued an enactment abolishing ‘all prior privileges’ and thereby 

placed ‘all works already published in the public domain’.159 It limited ‘future protection to 

new works and works not yet printed, and a privilege would only be bestowed after a two-

thirds vote in the Senate’. 160  Subsequently in 1533, Venice passed broader enactments 

concerning primarily the protection and regulation of printers, rather than the protection of 

writers.161 Up until 1544, the Venetian law of general application began to afford consideration 

to rights of the writer by requiring ‘the evidence of the writer’s consent in order to receive the 

 
152 Ibid. 
153 Ibid. 
154 Ibid 384. 
155 Ibid. 
156 Ibid 385. 
157 Ibid (citation altered). 
158 Ibid (citation altered). 
159 Ibid 386. 
160 Ibid (citation altered). 
161 Dallon (n 84) 386-87. Parrott points out that ‘…legislation of 1526 required that every book receive 

permission and a 1543 act required punishment for those printing without permission. A guild was created, as 
much as an instrument of government surveillance and censorship as anything else, for they could use their 
power to persuade or force individuals unwilling to abide by the rules of morality and good taste. This guild 
setup served as an example for much of the rest of Europe, and the setup served the context of the day.’ See 
Parrott (n 79) 38. This means that a censorship system has been established, which may serve as a model for 
other parts of Europe such as England and France. 
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privilege to print a work’.162 (Certain privileges before the 1544 law also concern the writer’s 

economic interests but they were ‘a series of private acts to address needs of specific 

individuals’.)163 Therefore, some historians and copyright scholars view these enactments as 

‘first copyright laws’.164 Without a doubt, the printing privilege and subsequent enactments 

which regulated such privilege performed part of the function of modern copyright law — 

guaranteeing a limited time monopoly in an original work of authorship. Whereas the fact that 

privileges mostly conferred to parties other than the writer largely impaired their ability to 

incentivise creative effort or recognise the writer’s natural right in works, the social goals that 

they ought to have advanced. 

 

It is not surprising that Venice was ‘the early leader in the development of copyright law’,165 

as it was praised as ‘the capital of printing’166 during the late 15th century and the 16th century. 

However, although the modem notions of copyright had been formally institutionalised in the 

Venice Republic, this development did not save the city state (or a duchy) from decline.167 

Even so, these notions and the way of granting printing privileges over certain works soon 

spread to other parts of Europe, including France and England. 

 

France 

Printing was introduced to France in 1470,168 right in the middle of the Renaissance.169 Soon 

 
162 Dallon (n 84) 387 (citation altered). Similarly, Parrott points out that ‘[i]n sixteenth-century Venice, for 

example, the Council of Ten decreed that printers must not publish works without the author’s written 
consent’, quoting Mark Rose, Authors and Owners the Invention of Copyright (Harvard University Press, 
1995) 214. 

163 Dallon (n 84) 386 (citation altered). 
164 See ibid. Dallon argues that: ‘the Senate of Venice attempted to address this problem with an enactment that 

should be credited as the first copyright statute.’ 
165 Dallon (n 84) 387. 
166 Leonardas Vytautas Gerulaitis, Printing and Publishing in Fifteenth-Century Venice (Mansell Publishing, 

1976) 2. 
167 Peter K Yu, ‘Currents and Crosscurrents in the International Intellectual Property Regime’ (2004) 38(1) 

Loyola of Los Angeles Law Review 323, 332. 
168 Hirsch finds out that ‘[a]ctually, printing was not introduced until 1470, fifteen or sixteen years after the 

production of the forty-two-line Bible in Mainz, twelve years after its beginning in Strasbourg, five or six 
years after its beginning in Cologne and Subiaco. Before printing was brought to France, it had also spread to 
Bamberg (1460), Basle (1468), Augsburg (1468), Eltville (1467), Rome (1467), Venice (1469), and a few 
other more or less important towns.’ Rudolf Hirsch, ‘Printing in France and Humanism, 1470-80’ (1960) 
30(2) The Library Quarterly: Information, Community, Policy 111, 112. 

169 See, eg, Dallon (n 84) 380. 
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all of the players in the fledgling printing industry began to assert and defend their interests, 

leading the French Crown to issue its first privilège en librairie (printing privilege) in 1498.170 

Six years later, an almanac writer brought the first intellectual property case in this monarchy 

in against a printer selling copies of the writer’s almanac without his permission.171 That same 

year, another writer won a similar case and received from the Court a ten month monopoly for 

printing his work.172 Most likely in response to this case, the Crown in 1507 granted a writer 

such preemptive privilege, giving him the right to choose who could print his work legally and 

allowing him to control over the presentation of the work. 173  Thereafter the practice of 

securing a monopoly on the printing of a work174 and thereby de facto ensuring the integrity 

of the work was followed by visual artists, composers, and even craftsmen.175  Authors176 

themselves proactively seeking protection for their works contributed to the French 

consideration of author centric concerns about the presentation of the works to the public and 

its impact on their reputation, not just financial interests.177 (Perhaps, this constitutes one of 

the reasons why France is the jurisdiction where droits moraux (moral rights) originates.) 

 

By the early 16th centuries, a culture that could develop droit d`auteur (the author’s rights) was 

emerging in France.178  Nevertheless, lawsuits brought by writers and privileges granted to 

them were small, isolated examples happened when the printing industry was still in its infancy. 

As the industry developed further, ‘booksellers and printers came to have much more economic 

power than writers,’ 179  and ‘regulations gradually favoured the former, in part to aid 

 
170 Some historians and copyright scholars believe that the first French printing privilege was introduced in 1507 

or 1508. However, Armstrong reported the grant of a printing privilege in a technical medical book to a 
physician in 1498. Elizabeth Armstrong, Before Copyright: The French Book-Privilege System 1498-1526 
(Cambridge University Press, 2002) 209. 

171 Liemer, ‘On the Origins of Le Droit Moral’ (n 89) [83] nn111; Armstrong, ‘Before Copyright’ (n 170) 35-6; 
Rose, ‘Authors and Owners’ (n 162) 19. 

172 For a discussion of this case, see Liemer, ‘On the Origins of Le Droit Moral’ (n 89) 83-4. 
173 Ibid 84. 
174 Ibid 92. (French printing privileges also covered maps, illustrations, calligraphy, fonts, and music.) 
175 Ibid. 
176 The term ‘author(s)’ used in the context of the development of French copyright law refers to not only writers 

and literary artists but also composers of music, painters, designers, and other creators of original works. 
177 See, eg, Liemer, ‘On the Origins of Le Droit Moral’ (n 89) 91. 
178 Ibid 82-3. 
179 Ibid 92 (citation altered). Partially because the only possibility for a writer to profit from his or her printing 

privilege was to assign it to a printer or bookseller. 
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censorship’.180 Initially, only the Crown could bestow privileges;181 thus, all works entitled to 

such protection passed its content examination. 182  Certain courts later received the royal 

consent to issue grants (which were ‘privileges in all but name’), however, conflicts of 

monopolies emerged as another authority had already assigned the privilege elsewhere.183 The 

court sometimes stipulated the prices that could be charged for a book as a limit on the privilege 

conferred.184 Printing privileges had a relatively short duration, generally from two to three 

years, although this duration could be as much as ten years.185 After that, the works fell into 

public domain.186  Some thus argue that they were granted mainly to aid booksellers and 

printers to regain their investments but not more. However, they ignored the fact that ‘favoured 

parties were able to get renewals of their privileges and even claim works already belonging to 

public domain’, including those created by ancient writers.187 Even though arising from the 

royal grace and could be challenged and revoked at any time, privileges were still considered 

property which could be assigned or licensed to others and bequeathed to the next generation.188 

 

The French privilege system was well developed by the end of the 16th century. In 1566, the 

Edict of Moulins189 imposed an obligation to obtain from the Crown either an approval or a 

privilege to print a book, thereby further increasing the censorship on literature.190 Besides, 

those who received printing privileges had to indicate their name and the title of the works 

being protected.191 From 1610, they even had to record this information in a register, but only 

 
180 Liemer, ‘On the Origins of Le Droit Moral’ (n 89) 92 (citation altered). 
181 A printing privilege could also be a royal recognition of a pre-existing right, the source of which was the 

agreement between a literary artist and a printer or bookseller. The agreement stated that the printer or 
bookseller has the exclusive right to print the writer’s manuscript. 

182 Liemer, ‘On the Origins of Le Droit Moral’ (n 89) [92] nn162. 
183 Zorina B Khan, ‘Study Paper 1a Intellectual Property and Economic Development: Lessons from American 

and European History’ (Background Paper, Commission on Intellectual Property Rights, January 2002) 28. 
184 Ibid. 
185 Ibid. 
186 Ibid. 
187 Ibid (citation altered). 
188 See, eg, Geller, ‘Copyright History and the Future’ (n 188) 221. (Geller discusses a case, in which a 

granddaughter inherited the right to reprint a work from her grandfather.) 
189 The Edict of Moulins is also known as the Edict of Moulins. 
190 Khan, ‘Intellectual Property and Economic Development’ (n 183) 28. 
191 Philipp M Usadel, ‘Copyright Law and the Access to Education and Knowledge in the Digital Age: Matching 

Limitations and Exceptions in Portugal, Brazil and Mozambique’ (PhD Thesis, Maastricht University, 2016) 
50. 
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rarely were the names of the writers mentioned.192 This reflected that writers were seldom 

themselves controlling the duplication and distribution of copies of their manuscripts. 

Accordingly, their economic as well as their personality and reputational interests in the 

manuscripts were ignored or violated.193 During the course of the 18th century, philosophes 

(intellectuals of the Enlightenment), inspired by John Locke, drew on natural law to justify 

individual rights.194 As regards intellectual property, the emphasis on individual rights led to 

a belief that the individual was the origin of intellectual creation and thus entitled to all rights 

upon the creation.195 Based on this belief, writers continued to proclaim personal rights in their 

works. 196  Perhaps influenced by this fervour for writers rights, the royal administration 

released the Edict of 1777197 establishing that ‘authors who did not alienate their works were 

entitled to the exclusive rights in the works in perpetuity’.198 This meant that writers in France 

enjoyed de facto copyrights prior to publication. Even so, since few writers had the resources 

to duplicate and disseminate their works, whatever rights they had in the works were ‘likely to 

be sold outright to publishers’, leaving the disadvantaged status of writers unchanged.199 After 

publishers obtained these rights, the rights were ‘only accorded a limited term of at least ten 

 
192 Ibid. 
193 When his manuscript of Pricieuses Ridicules fell into the hands of the publisher, Molière protested that ‘[i]t’s 

a strange thing that one publishes people against their will…Nonetheless, I could not prevent it, and I have 
suffered the misfortune of having a copy, filched from my room, fall into the hands of booksellers, who by 
surprise have obtained the privilege of publishing it.’ See Geller, ‘Copyright History and the Future’ (n 188) 
218. 

194 See, eg, Matveev (n 32) 350 [2]. 
195 Ibid. 
196 A pleading in a case contended that: ‘the author of a book is altogether its master and as such may freely 

dispose of it.’ Geller, ‘Copyright History and the Future’ (n 188) 221[2]. In 1762, Oliver Goldsmith observed 
that ‘[writers] no longer depend on the Great for subsistence, they have no other patrons but the public, and 
the public, collectively considered, is a good and generous master.’ Geller, ‘Copyright History and the 
Future’ (n 188) 225. Harry Cur wrote that ‘a manuscript, containing nothing against religion, the state rules 
or public interests, is considered as a property owned by its creator so that as no one is entitled to deprive 
him of his money, fittings, or land owned through working, no one is entitled to deprive him of the said 
work. The creator needs to be free from limitations in order to be able to make decision, so that in addition to 
be proud of the work he created, he can gain some money through publication of the work for his own 
livelihood or for his family or his friends.’ Hossein Behsan and Vahid Shahhosseini, ‘Legal and Contractual 
Foundations of Intellectual Property of Design of Construction Projects’ (2014) 3(3) International Journal of 
Engineering and Technology 290, 292. 

197 The Edict of 1777 or the Decrees of 1777 and 1778. 
198 Khan, ‘Intellectual Property and Economic Development’ (n 183) 32 (citation altered). 
199 Ibid (citation altered). 
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years’,200 and once the term expired, the works passed into the public domain.201 

 

The greatest beneficiary of privileges was the corporation des libraires de Paris (Paris Book 

Guild).202 The Guild which had the sole right to regulate the commerce of books was founded 

by Parisian booksellers and printers who reaped almost all printing privileges.203 The result 

was a system of ‘odious monopolies’, ‘exorbitant prices and great scarcity, large transfers to 

the Crown and its allies, and pervasive censorship’.204 The French provinces, not favoured 

with printing privileges, harboured ‘smugglers’, ‘renegade printers’, and ‘peddlers’ which 

offered ‘banned writings along with pirated texts that undercut the monopolies of Parisian 

publishers’.205 
 
England 

The printing press was introduced into England in 1476 by William Caxton.206 As the number 

of presses grew, it became correspondingly more difficult for each printer to assure that others 

were not producing copies of, and absorbing part of the market for, works he or she had 

originally printed.207 Like their counterpart in other European monarchies, empires, and city-

states, English printers tended to be highly educated, well-funded, and well connected. They 

turned to the Crown for protection and received their first printing privilege in 1518.208 The 

 
200 Ibid (citation altered); Khan adds that ‘[t]he exact duration was determined in accordance with the value of 

the work.’) 
201 Ibid. 
202 See Geller, ‘Copyright History and the Future’ (n 188) 217. Notably, unlike printing privileges issued in 

Venice, Britain and colonial America, French printing and performing privileges were granted to certain 
Parisian theatres to perform certain plays. 

203 Ibid. 
204 Khan, ‘Intellectual Property and Economic Development’ (n 183) 32 (citation altered). 
205 Paul Edward Geller, ‘International Copyright: The Introduction’ in Lionel Bently, International Copyright 

Law and Practice (Matthew Bender Elite Products, 2018) 21 (citation altered). 
206 See, eg, Craig Joyce, ‘The Statute of Anne: Yesterday and Today’ (2010) 47 Houston Law Review 779, 

781[3]. 
207 Morris (n 112) 232. (Morris finds out that: ‘[d]ue to the limited number of presses, whatever disputes may 

have arisen among the printers concerning their respective rights to reproduce copies of particular works 
were settled at the level of private arrangement.’) 

208 Candan finds that ‘[t]he first printing privilege was given to Royal Clerk Pynson for two years in 1518.’ He 
adds that ‘[c]ambridge University had the Royal patent for printing in 1534, which was followed by Oxford 
University in 1586.’ Buket Candan, ‘Intellectual Property Legislation in the Ottoman Era and Its Effects on 
Knowledge Production’ (2017) 3(3) Athens Journal of Mediterranean Studies 267, 268. Some historians 
disagree and raises ‘a 1504 royal grant to William Facques as King’s Printer with the right to print various 
royal documents as the first privilege granted in England.’ See Dallon (n 84) 389 nn 151; see also Morris (n 
112) 237. 
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English royal printing privilege was bestowed first through warrants, and beginning in around 

1539, through both ‘warrants’ and ‘letters patents’, also known as ‘printing patents’. 209 

Privileges conferred in the form of warrants were specific to individual printers and tended to 

last for a shorter period than did those granted through letters patents.210 In contrast, privileges 

given in the way of letters patents usually covered classes of books such as ‘Bibles, psalters, 

and law books’, and could be ‘assigned or inherited’.211 English privileges were similar to their 

counterpart in other parts of Europe as they all covered particular works or a category of works. 

Unlike some Venetian privileges which involved all works of a specific writer, several English 

privileges were specific to all works of a certain printer. Whether its specific coverage or form, 

every English privilege had the effect of awarding its holder ‘the exclusive right to publish a 

work within the scope of the privilege for the term stated’. 212  Therefore, several jurists 

consider it as ‘the earliest form of copyright in England’.213 However, the purpose of granting 

the printing privilege is different from that of protecting the modern copyright. As summarised 

by Professor Craig Dallon, there may have been several aims for monarchs to bestow privileges, 

‘both in England and in other parts of Europe’; first, the Crown rewarded its courtiers with a 

valuable right; ‘in exchange, presumably, the Crown could expect continued or increased 

fidelity’;214 second, the interwoven hierarchy of the Roman Catholic Church and the Crown 

became ‘increasingly concerned about the dangers of printing’,215 which could exacerbated 

the dissemination of seditious, libelous or obscene materials;216 privileges may have been ‘a 

means of encouraging loyalty from printers and, to an extent, controlling the content of what 

was printed’; 217  third, the Crown may have intended to facilitate knowledge spread by 

 
209 See, eg, Dallon (n 84) 389. 
210 Ibid. 
211 Ibid. 
212 Ibid 390. 
213 Ibid. 
214 Ibid 391 (citation altered). 
215 See Dallon (n 84) 391; see also Morris (n 112) 232. 
216 Stewart argues that ‘[i]t did not take the authorities long to realise that by restricting the rights to privileges, 

which were granted to a small number of people, they could control all publications quite easily ... and this 
gave the Governments an easy and effective weapon allowing them to exercise a very tight censorship over 
this new medium.’ Gillian Davies and Gerhard Schricker, ‘Copyright and the Public Interest’ (1994) 1(4) 
Weinheim: VCH 19, quoting Stephen M Stewart and Hamish R Sandison, International Copyright and 
Neighbouring Rights (Butterworths, 2nd ed, 1989) 15. 

217 Dallon (n 84) 391. 
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supporting the young printing industry.218 Overall, the printer’s need for protection from piracy 

met the need of the Church and the Crown for control over the press; thus, printing privileges 

were beneficial to both. 

 
The US 
The publishing and printing industry was not, by any means, a late arrival on the economic 

scene of North American colonies.219 At least as early as 1644, Hezekiah Usher had established 

himself as a ‘bookseller’220 in Cambridge.221 In 1685, William Bradford began printing and 

selling pamphlets in Philadelphia.222 By 1686, there were some 14 practitioners of the trade in 

Boston.223 As time passed, these early pioneers were joined by many more.224 Resemble to 

the English government across the Atlantic, colonial authorities exhibited ‘various 

combinations of patronage and suppression’ in their regulation of this fledgling industry.225 

Their approach oscillated between viewing the printing press as a dangerous instrument of 

‘political unrest’ and ‘religious heresy’ and the acknowledgment of such dangers accompanied 

by an appreciation of its value in promoting administrative goals and the public good; ‘the 

exact mix varied’.226 In fact, there was a transition in such approach. Initially, a complete ban 

 
218 See Dallon (n 84) 391; see also, Candan (n 208) 268. Candan argues that ‘[t]he aim of the early legal 

regulations in England was to attract the printers and book sellers to England, to improve the book 
commerce.’ Fishchman-Afori argues that ‘[t]he aim of this early privilege system was to enable the existence 
of the newly arrived printing industry. Granting exclusivity would enable the sale of a number of books 
sufficient to refund the enormous investments involved in printing machinery. In other words, granting 
exclusivity was intended to provide the incentives needed for the existence of the flourishing industry. On 
the other hand, the privileges system was formulated in a way that sought to promote other social and 
economic objectives, such as a sufficient supply of books, good quality printing, and the monitoring of the 
market price of books.’ Fishchman-Afori (n 82) 243. 

219 John F Whicher, ‘The Ghost of Donaldson v. Beckett: An Inquiry into the Constitutional Distribution of 
Powers Over the Law of Literary Property in the United States - Part I’ (1961) 9 Bulletin of the Copyright 
Society of the USA 102, 131. 

220 Bracha explains the distinction between printers and booksellers: ‘[u]sher was a merchant and a bookseller. 
By that time the colony’s publishing and printing industry had developed a rather fluid distinction between 
printers and booksellers. The latter, in addition to vending books, sometimes functioned as publishers. They 
would procure a text, hire a printer, cover other expenses and undertake the risk of a publishing project.’ 
Oren Bracha, ‘United States Copyright, 1672–1909’ in Isabella Alexander and Tomás H Gómez-Arostegui 
(eds), Research Handbook on the History of Copyright Law (Edward Elgar Publishing, 2016) 337[2]. 

221 Whicher (n 219) 131. 
222 Ibid. 
223 Ibid. 
224 Ibid. 
225 Oren Bracha, ‘Early American Printing Privileges. The Ambivalent Origins of Authors’ Copyright in 

America’ in Lionel Bently, Ronan Deazley and Martin Kretschmer (eds), Privilege and Property Essays on 
the History of Copyright (Open Book Publishers, 2010) 93. 
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of the press occurred.227 Then, ‘even where printing was not completely banned, it was heavily 

restricted. The setting up and operation of a press required governmental permission, which 

usually was not easily given’.228  ‘Prior licensing of the content of the work’ may also be 

applied.229 The prior licensing regime(s) survived in the American colonies well into the 18th 

century, long after it declined in England with the lapse of the licensing act in 1695.230 Some 

find that on the one hand, ‘governmental intervention tended to be sporadic and inconsistent’, 

meaning that ‘the absoluteness of the regime(s) was more a matter of theory than practice’;231 

on the other hand, ‘when the authorities decided to act, their actions could be quite harsh’.232 

As noted by Professor Oren Bracha, alongside suppression, the colonies that did not ban the 

press supplied encouragement and support.233  There were often titles and offices such as 

‘Public Printer to the Colony’ which carried with them government patronage in the form of 

some compensation, commitment to buy certain printed materials, or at least the exclusive right 

to publish specific official documents.234  In other words, government related publications 

supplied the bulk of the work of many of the printers and thus constituted an important form 

of patronage;235 and the exclusive publishing right is indeed a printing privilege as it protected 

certain printer from competition and did not refer to general or common law. 

 

One such example is the 1673 Massachusetts grant to Usher.236 In 1672, a bookseller named 

John Usher made a proposition to the Massachusetts Colonial Assembly to print at his own 

expense a revised edition of the laws of the colony.237  In return for undertaking this risky 

enterprise, previously carried out by a public funded authority, Usher demanded exclusivity.238 

The likely origin of Usher’s demand was his distrust of his printer, Samuel Green, who, he 

 
227 Ibid 93-4. 
228 Ibid 94. 
229 Ibid (citation altered). 
230 Ibid 95. 
231 Ibid (citation altered). 
232 Ibid (citation altered). 
233 Ibid. 
234 Ibid. 
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236 See, eg, Francine Crawford, ‘Pre-Constitutional Copyright Statutes’ (2000) 47 Journal of the Copyright 

Society of the USA 167, 167. 
237 Bracha, ‘United States Copyright’ (n 220) 337. 
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worried, would make and sell extra copies of the publication, thereby encroaching his 

market.239 The solution was an order from the General Court of the Massachusetts Bay240 that 

forbade any printer to make copies in addition to those ordered by Usher or any other person 

to reprint and sell the publication.241  This grant to Usher is known as the first American 

‘copyright’242 or more specifically, the first American colonial printing privilege. A year later, 

in response to another petition by Usher, the General Court issued a slightly different order 

forbidding anyone to print the laws of the colony; this time the prohibition was limited to seven 

years or the time when Usher had sold all his copies.243 

 

The occasional scholarly assertion that John Usher’s printing privilege was the only one 

granted in colonial times is inaccurate.244 Even though printing privilege grants were sparse, 

different variants of them were sometimes used, which remained ‘isolated’ and ‘case specific 

occurrences’.245 Like English printing patents and most continental European privilege grants, 

American colonial printing privileges conferred limited duration economic rights to print and 

sell particular texts exclusively; they were ‘ad hoc, discretionary grants’, ‘not part of a general 

legal regime’; they had little actual relevance to authorship since they were granted to 

publishers or printers and the publications involved, typically official documents of the colony, 

usually had no readily identifiable authors in the modern sense.246 In fact, printing privileges 

were indistinguishable in form and purpose from other privileges dispensed by colonial 

 
239 Ibid. 
240 At the time, the General Court of the Massachusetts Bay was the legislature of the Massachusetts Colony. 
241 Bracha, ‘United States Copyright’ (n 220) 337. The General Court’s order was that ‘[i]n ansr to the petition of 

John Vsher, the Court judgeth it meete to order, & be it by this Court ordered & enacted, that no printer shall 
print any more copies then are agreed & pajd for by the ouuner of the sajd coppie or coppies, nor shall he nor 
any other reprint or make sale of any of the same, wthout the sajd ouners consent, vpon the forfeiture an 
poenalty of treble the whole charges of printing, & paper, &c, of the whole quantity payd for by the ouner of 
the coppie, to the sajd ouner or his assignees.’ Crawford (n 236) 167-68. 

242 It may be argued that a printing privilege is not a copyright. 
243 Bracha, ‘United States Copyright’ (n 220) 337. 
244 See, eg, Bracha, ‘Early American Printing Privileges’ (n 225) 97[2]. Bracha adds that ‘[s]ome historians 

argue that the 1673 Massachusetts grant to John Usher was the only one known during the colonial period.’ 
245 Bracha, ‘Early American Printing Privileges’ (n 225) 97. Bracha, in the page 99, argues that ‘[o]ther colonies, 

instead of explicitly bestowing exclusive publishing rights, used other arrangements that accomplished the 
same end,’ and discusses these arrangements. Haar also discusses American colonial printing privileges and 
alike: Joshua Richard Haar, ‘American Copyright: Its English Origin and Evolution from a Public Good to 
Private Property in the Nineteenth Century’ (PhD Thesis, Oklahoma State University, 2017) 75-82. 

246 See generally Bracha, ‘Early American Printing Privileges’ (n 225) 98. 
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authorities in a variety of fields to encourage enterprises deemed to be beneficial to the public 

good.247  Overall, it may be argued that the printing privileges granted between 1673 and 

1772 248  laid the foundation for the development of American copyright law after the 

Revolution. 

 

Summary 

Three different kinds of printing privileges can be identified in the Venetian, French, English, 

and American experiences: the privileges bestowed to compensate particular booksellers or 

printers, the privileges issued to protect certain works, and the privileges conferred to reward 

the creators. From these privileges,249 three basic features can be identified: rights of printing 

and vending, with ‘a limited duration’, and ‘fines, seizure, confiscation of unauthorised copies, 

and sometimes damages’, as remedies for infringement of those rights.250 Since these features 

can also be found in modern copyright law, it is believed that printing privileges are the 

forerunner to, and the foundation of, later systems of protecting creative works. 

 

2.3.2 The Stationers’ “Copyright” 

The Stationers’ Company 

In England, prior to the printing press, four different skilled craftsmen combined to produce a 

book — ‘the parchminer supplied the parchment, the scrivener copied the text, the limner 

illustrated it, and the bookbinder tied the completed sheets together between covers’.251 The 

book was then sold, generally according to a previous order, by a shopkeeper known as a 

stationer.252 As early as 1357, scriveners and limners formed a craft guild in London to protect 

 
247 For example, Samuel Winslow’s 1641 exclusive grant for making salt, and the 1642 exclusive grant to John 

Glover for operating a ferry. Bracha, ‘The Statute of Anne’ (n 90) 881. 
248 A privilege granted in 1772 in the New York was the last printing privilege before the Independence Day. 
249 Indeed, printing privileges were not issued solely by civil governments or the Crowns. The Popes also 

conferred special privileges upon devout printers. Notably, Jewish law concurrently developed its own 
system of printing privileges and perceived the need to balance the printer’s financial interests with the broad 
dissemination and availability of works. The result was that the term of the privilege lasted from ten to 
twenty five years, an estimate of the time necessary for a printer to sell out the first edition. See Dallon (n 
84) 388. 

250 Konstantinos I Daramaras, ‘Copyright and Challenges to Copyright: The Case of ‘Piracy’ and ‘Private 
Copying’’ (PhD Thesis, University of Leicester, 1996) 21. 

251 Morris (n 112) 231. 
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their interests.253 Later, in 1403, the guild of all five occupations in the book trade was created 

— The Brotherhood of the Stationers,254 later to become known as the Stationers’ Company.255 

It is interesting that it did not include writers, what are considered today as playing the most 

important role in content creation. The introduction of the printing press caused some 

consternation within the Company, but not that major as book trade historians commonly 

believe. Printed books that appear similar to hand copies meant that illustrators and 

bookbinders would have more work.256 Booksellers would gladly sell any book, written or 

printed. Even scriveners would suffer only gradually from the increasing competition of the 

press as its limited numbers.257 

 

As the number of presses proliferated, gradually craftsmen who were the backbone of the 

Stationers’ Company had largely disappeared, their functions rendered obsolete by printing.258 

The only important occupations remained were booksellers and printers, 259  while some 

engaged in both. Even when not merged into one operation, the intertwined needs of the two 

occupations demanded close communication and often a common front, rendering more 

independent printers to join the Company;260 soon they controlled the trade and became the 

most powerful group within the Company.261 Since almost all booksellers and printers chose 

to join the Stationers’ Company, it assumed a specific and important purpose within the book 

trade; it became ‘the central clearing house’ through which all printers (or booksellers) could 

make known their claims to original manuscripts they planned to print. Originally, this was 

 
253 Ibid. 
254 It was also known as the Worshipful Company of Stationers or Worshipful Company of Stationers and 

Newspaper Makers and Masters and Keepers or Wardens, and Commonalty, of the mystery or art of 
Stationers of the City of London. 

255 Tomas H Gomez-Arostegui, ‘What History Teaches Us About Copyright Injunctions and the Inadequate-
Remedy-at-Law Requirement’ (2008) 81(6) Southern California Law Review 1197, 1215. Gomez-Arostegui 
comments that ‘[i]n its early years, the guild’s principal purpose was to provide the necessary credentials for 
members of the profession.’ 

256 Morris (n 112) 231. 
257 Ibid. 
258 Ibid 232-33. 
259 Booksellers and printers were also known as stationers. 
260 Morris (n 112) 234. 
261 Robinson finds out that ‘[o]ver the same period the economic powerbase of the trade shifted from the printer 

to the booksellers and eventually to a small group or “inner circle” of the trade who by the beginning of the 
eighteenth century held the right to copy the most profitable works, often as shareholding partners.’ AJK 
Robinson, ‘The Evolution of Copyright, 1476-1776’ (1991) 22 Cambrian Law Review 55, 56 [3]. 
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accomplished by some informal method; disputes regarding the claims were settled through 

private arbitration. No official sanctions forced printers to resort to the Company and its register 

for protection; its regulatory system was ‘completely private’ and ‘self-perpetuating’. 262 

Eventually, the Company made use of a formal register — a written record of first claims and 

assignments of particular works to which later claimants could be referred, and disputes thereby 

settled,263 known as the Stationers’ Register.264 

 

Beginning in the mid-16th century, a critical change in the balance of power within the book 

trade began to occur. 265  Printers, who controlled the limited technical facilities for book 

production — presses, initially dominated the Company.266 Booksellers, through purchasing 

manuscripts from writers and thereby owning the works, gradually took over from printers.267 

Accordingly, booksellers became synonymous with the publisher of today, while printers came 

to be, as they have remained, the ‘paid agents’ of publishers.268  Publishers began to exert 

political and legal influence outside the narrow circles of the book trade, rendering the power 

and importance of the stationers’ Company continued to grow.269 Internally, the Company’s 

procedure for the settling of internal disputes became more formalised.270 Before members 

brought any legal action to a common law court, they could always bring their complaints about 

the exclusive right to print or sale any book to the internal court of the Company to be heard 

and resolved, known as the Court of Assistants (or the Stationers’ Court).271 

 

 

 
262 Morris (n 112) 236. 
263 Ibid. 
264 It was also known as the Stationers’ Register, Register Book, the Hall Book, and the Entry Book. Some 

consider the Stationers’ Register as a precursor to the system of copyright registration. 
265 John Feather, ‘From Rights in Copies to Copyright: The Recognition of Authors’ Rights in English Law and 

Practice in the Sixteenth and Seventeenth Centuries’ (1992) 10(2) Cardozo Arts and Entertainment Law 
Journal 455, 463. 

266 Ibid. 
267 Ibid. 
268 Feather, ‘From Rights in Copies to Copyright’ (n 265) 463; see also John Feather, Communicating 

Knowledge: Publishing in the 21st Century (Walter de Gruyter, 2005) 7. 
269 Feather, ‘From Rights in Copies to Copyright’ (n 265) 463. 
270 Morris (n 112) 236. 
271 Ibid 224, 241 nn 48. Morris states that ‘[the Court of Assistants] was, after all, a self-interested internal court 

chaired by printers and booksellers.’ 
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The Rise of the Stationers’ “Copyright” 
As the variety of works increased significantly, from ballads to bibles, not all of them could 

feasibly be protected by the sanction of the royal grant. 272  In fact, numerous ‘smaller 

occasional works’ such as pamphlets, sermons, and essays outgrew the capacity of the Crown 

to administer.273 Therefore, the regime of bestowing privileges solely on censored works was 

unable to assert complete control over printed materials.274 If censorship was to be complete, 

smaller works also must be censored or banned entirely.275 As early as 1534, a royal decree 

‘prohibited anyone from printing without a licence and approval by official censors’.276 During 

1538 to 1557, the Crown had sequentially enacted six licensing acts277 to serve this purpose 

and regulate book trade; while eventually they also failed to achieve a sufficient censorship 

level due to the same reason why granting printing privileges was inadequate — the inability 

to regulate smaller occasional works.278 

 

Facing with the unfettered spread of smaller occasional works, the Crown came to realise the 

contributions of the Stationers’ Company and, perhaps inevitably, looked to it for assistance.279 

If publishers had developed their own machinery for the control of the trade and their register 

was a ‘ready-made instrument’ for recording all works, the Company had the potential to 

become a ‘centralised agency for censorship’. To achieve this transformation, in 1557, Queen 

Mary bestowed a Royal Charter on Company of Stationers, allowing its members to have ‘the 

sole and an exclusive right to reprint all books in perpetuity’.280 Meanwhile, the Company was 

empowered to establish ‘ordinances, provisions and statutes’ to govern its members.281  As 

 
272 Ibid 235. 
273 Ibid 238. 
274 Ibid. 
275 Ibid. 
276 Joyce, ‘The Statute of Anne’ (n 206) 781 (citation altered). 
277 Many believe that licensing acts served as a historical link between censorship and copyright. See, eg, 

Robinson (n 261) 66. 
278 Morris (n 112) 238. 
279 Ibid. 
280 See, eg, Akhil Prasad and Aditi Agarwalai, ‘Revisiting the Historical ‘Copy-Wrongs’ of ‘Copy-Rights’! Are 

We Resurrecting the Licensing era?’ (2009) 4(4) Journal of International Commercial Law and Technology 
231, 232. Notably, Haar points out that ‘[o]nly works controlled by printers with royal patents, a group that 
included university printers as well as individual printers, were denied to the Stationers’ Company.’ Haar (n 
245) 25. 
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commented by Professor Craig Dallon, ‘the quasi monopoly, combined with the power to 

govern its members, essentially enabled the Company to set the rules for printing and 

publication.’ 282  In exchange, the Company must search printing and bookselling 

establishments to seise anything printed contrary to any statute or proclamation.283 For this 

purpose, it was granted not only a nationwide search warrant but also a right to fine or imprison 

any violator who printed illegally or resisted the search. 284  The booksellers and printers, 

needless to say, were quite satisfied with the bargain, and through the ensuing years, became 

‘policemen of the press’.285 Even so, it should be noted that unlike the Crown, the Company 

of Stationers was not so much concerned about censorship as it was about enforcing its 

monopoly over book trade and eliminating pirated editions produced by unlicensed 

publishers.286 

 
The Stationers’ “Copyright” 
In the first year of operation under the Charter, there was a surge in the number of works entered 

in the Stationers’ Register.287 It later became clear that the practice of entry was usual and, 

very soon, compulsory.288  More specifically, before a work could be legally published, a 

member of the Stationers’ Company must enter the title of the work, called a copie or copye,289 

in the register book of the Company.290 Once entered, no other printer, whether member or 

nonmember, could publish the work without the permission of the member who entered the 

 
282 Ibid 393 (citation altered). 
283 Morris (n 112) 239. 
284 Geller explains that ‘[t]he Crown, to implement the Stationers’ authority, granted them powers of search and 

seizure, allowing them to search homes, workshops, and storehouses for illicit presses and unlicensed copies 
that they would seize or destroy.’ Geller, ‘Copyright History and the Future’ (n 188) 21. Geller also states 
that ‘[i]n pre-copyright law, the Stationers, for example, would search homes as well as adjacent workshops 
and storehouses for unlicensed copies and illicit presses that they would seize or destroy. The need for such 
invasive relief seemed obvious: to protect easily misappropriated works, infringement could be policed in 
private, before infringing copies hit the public marketplace.’ Paul Edward Geller, ‘Beyond the Copyright 
Crisis: Principles for Change’ (2008) 55(2-3) Journal of the Copyright Society of the USA 165, 169. 

285 Edward Lee, ‘Freedom of the Press 2.0’ (2008) 42(2) Georgia Law Review 309, 318; see also Lyman 
Patterson, ‘Copyright and the Exclusive Right of Authors’ (1993) 1(1) Journal of Intellectual Property Law 
1, 9. 

286 Lee (n 285) 323. 
287 Feather, ‘From Rights in Copies to Copyright’ (n 265) 459. 
288 Ibid 460. 
289 The ‘coppie’ meant the original manuscript to be duplicated. ‘Copie’, ‘Copy’ or ‘Copye’ meant the property 

interest signifying the right to print resulting from an entry in the Company’s Register or in short, the copie 
right itself: see Dallon (n 84) 393. 

290 In 1598, the Court of Assistants desisted members to register works on behalf of non-members. 
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copie.291 This meant that the first bookseller or printer who entered the copie acquired the 

exclusive right to publish the entered work; this right was thus named ‘copyright’. Since any 

member could obtain such right solely through the Company, some referred it as Stationers’ 

“copyright”. 

 

Through its quick procedure for the resolving of disputes over such right among its members, 

the Company could largely enforce the right internally. 292  Meanwhile, relying on the 

authorities granted by the Royal Charter and regulations of the press, Star Chamber Decrees, 

the Company could equally secure the right externally. In addition, this right was perpetual and 

could be transferred among members of the Company by sale, gift, or inheritance.293 As early 

as 1579, the right was used as security for a debt.294 Similar practices at a later date included 

using such rights to secure mortgages.295 In consequence, the need for publishers to resort to 

legislation and courts for recognising and subsequently, protecting their exclusive right to 

publish the works they own was largely reduced.296  It was in fact uncertain whether any 

common law court would respect a printer’s claim to these rights, as no cases involving such 

claims appear in the records of the period.297  Some legal commentators believe that even 

publishers themselves may have doubted the legal validity of those rights.298 More jurists agree 

that the Stationers’ “copyright” as well as the ‘unholy’299 alliance between the Crown and the 

Stationers’ Company underlain the Stationers’ “copyright” impeded the development of 

modern copyright law for more than one and a half centuries.300 

 

Obviously, the most glorious era of the Stationers’ Company began when it received its Royal 

 
291 Dallon (n 84) 393. 
292 See, eg, Morris (n 112) 224, 236, 241; Dallon (n 84) 393-94. 
293 Dallon (n 84) 397. Geller comments that ‘[t]his interest was assignable between Stationers, and it reverted to 

the Company upon a member’s death or his widow’s remarriage outside the Company, leaving it without a 
fixed term and in the company internally. upon an author’s death or upon the remarriage of an author’s 
widow, the right reverted to the Company.’ Geller, ‘Copyright History and the Future’ (n 188) 217. 

294 Feather, ‘From Rights in Copies to Copyright’ (n 265) 462. 
295 Ibid. 
296 Morris (n 112) 236. 
297 Ibid. 
298 See, eg, Morris (n 112) 236. 
299 Dallon (n 84) 399. 
300 Morris (n 112) 234, 240. 
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Charter in 1557, the last year of Mary I’s reign.301  Next year Elizabeth I confirmed and 

amplified the Charter.302  During the 16th and early 17th centuries, the Star Chamber303 was 

charged with enforcing censorship regulations and its decrees enjoyed the force of law.304 The 

Star Chamber Decree of 1566 banned the reproduction and importation of books contrary to 

laws, injunctions, privileges, or ordinances; the last was referring to ordinances of the 

Stationers’ Company.305 Thus, this Decree recognised the Company’s control over the internal 

operation of the book trade. The Star Chamber Decree of 1586 provided more explicit 

recognition of the Company’s control, but primarily aimed to limit the number of presses and 

keep them under the watchful eye of the Crown.306 Therefore, such decree was regarded as a 

press control act rather than a censorship law.307 In 1603, James I granted a letters patent to 

reaffirm the Company’s monopoly over the press. 308  This monopoly was renewed and 

expanded through another letters patent in 1616.309 The Star Chamber Decree of 1637, under 

Charles I, for the first time required that all printed books be ‘first entered into the Registers 

Booke of the Company of Stationers’ and forbade the dissemination of works without the 

consent of publishers who made the entry.310 With this decree, the monopoly of the Stationers’ 

Company and the security of Stationers’ “copyright” reached its crest.311 

 

The Fall of the Stationers’ “Copyright” 

The 1637 Decree, nonetheless, was short lived, since the Long Parliament abolished the Star 

Chamber in 1641, along with it were the Star Chamber Decrees of 1566, 1586, and 1637.312 

 
301 Feather, ‘From Rights in Copies to Copyright’ (n 265) 459. 
302 Ibid. 
303 It was the judicial wing of the Privy Council and was named for stars painted on the ceiling. 
304 Dallon (n 84) 398. 
305 Lyman Ray Patterson, ‘The Statute of Anne: Copyright Misconstrued’ (1966) 3(2) Harvard Journal on 

Legislation 223, 230. 
306 See ibid 231; see also Ronan Deazley, ‘Commentary on Star Chamber Decree 1586’ in Lionel Bently and 

Martin Kretschmer (eds), Primary Sources on Copyright (1450-1900) <http://www.copyrighthistory.org>. 
307 Patterson, ‘The Statute of Anne’ (n 305) 231. 
308 Morris (n 112) 246. 
309 Ibid. 
310 Patterson, ‘The Statute of Anne’ (n 305) 233. 
311 Morris (n 112) 247. Parrott points out that ‘[i]n other words, at its inception, and for several centuries after, 

the Stationer’s Guild was a system that worked relatively well both economically and ideologically for those 
involved in it—author, publisher, bookseller, and royal court.’ Parrott (n 79) 42. 

312 Morris (n 112) 247. 
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Thus, for the first time in eighty-three years, the Company’s authority to regulate the printing 

and book industries rested on nothing but its original Charter of 1557.313 The Company lobbied 

heavily to establish the traditional alliance with the new authority — the Long Parliament and 

by 1643, an ordinance passed by Parliament again recognised the Stationers’ “copyright” by 

illegalising all printed books without the consent of publishers who registered them.314 Even 

so, the ‘hiatus’ in authority support had dealt a severe blow to confidence in the Stationers’ 

“copyright”.315 In 1641, 240 works had been entered on the Stationers’ Register, whereas in 

1642, only 76 were entered. 316  To regulate the press, Parliament then issued a series of 

ordinances and acts — the Ordinances of 1643, 1647, 1649, the Licensing Act of 1653, and 

1662.317 They were increasingly stringent and under them, the Company could continue to 

enjoy its monopoly power over the books trade.318 Even so, the 1649 Ordinance reduced this 

power by permitting two presses to operate outside London.319  (Before this Ordinance, all 

presses were in London and under the control of the Company.) The 1653 Act weakened the 

power still further; it appointed a council of state as the ‘final arbiter’ of Stationers’ “copyright”, 

while the Company was relegated to the enforcement agency of such right.320  Meanwhile, 

Parliament refused to renew valuable printing privileges for Bibles held by members of the 

Company. 321  Although the subsequent 1662 Act affirmed the monopolistic status of the 

Company, this Act was limited by its own terms to a period of two years and was renewed 

periodically until it expired in 1694.322 This year, the public-law support for the Stationers’ 

“copyright” as well as press control was lapsed.323 

 

To summarise, the bargain between the Crown and the Stationers’ Company was a simple one; 

in return for relieving the state of the day-to-day burden of censorship, the leading members of 
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315 Ibid 248. 
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319 Morris (n 112) 248. 
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the Company were guaranteed a virtual monopoly over the printing of English books.324 This 

bargain was reached in little more than a decade and was to last for almost one and a half 

centuries. 325  In fact, it even survived the collapse of the political system that created it, 

monarchy.326  By quoting Crosskey and Jeffrey, Professor Lyman Ray Patterson succinctly 

summarised ‘vicissitudes’ of the Company: 

 

Elizabeth, relying on the stationers’ self-interest, confirmed the Charter to turn the stationers 

to support the English, rather than the Romish, church, and the Stationers’ Company became, 

in turn, the instrument of the Stuarts against the Puritans, in the early 17th century; the 

instrument of the Puritans, against their royalist enemies, when the Puritans came to power; 

the instrument of the royalists against the Puritans, after the Restoration; and, for a brief time, 

the instrument of the triumphant Whigs, after the glorious Revolution of 1688. But through 

all these vicissitudes, the stationers themselves steadfastly remained, what they had always 

been, eminently practical men; and they consistently protected their monopoly.327 

 

Several reasons were found for the fall of the Stationers’ Company. First, internally, there was 

a significant disproportionate wealth and power among members of the Company, rendering 

the resentment of less prosperous members.328 Second, externally, even during the period of 

the Company’s greatest strength, there were a great many cases of piracy especially outside 

London. 329  Third, primarily, the entrenched position of the Company and its perpetual 

monopoly rested on the Crown’s determination and ability to control the press.330 When such 

a control was ended by the combined forces of the common law, the House of Commons, and 

more essentially, the English people’s growing demand for free speech and free press,331 the 

 
324 Feather, ‘From Rights in Copies to Copyright’ (n 265) 463. 
325 Ibid. 
326 Ibid. 
327 Patterson, ‘Copyright and the Exclusive Right of Authors’ (n 285) 10, quoting William W Crosskey and 

William Jeffrey, Politics and the Constitution in the History of the United States (University of Chicago 
Press, 1980) 478. 

328 See Feather, ‘From Rights in Copies to Copyright’ (n 265) 463. 
329 Morris (n 112) 245. 
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331 A counter movement opposed to the printing monopoly of the Stationers’ Company began in 1600s. This 

movement proposed a ‘freedom of the press’: see Dallon (n 84) 323-30. 
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Company’s monopoly over all works was ended as well.332 The objections to such monopoly 

were perhaps most convincingly expressed in a statement found in the House of Commons 

journal, given in connection with the rejection of a bill for renewing the old Licensing Act in 

1695. 333  In the statement, members of the Company were charged as monopolising the 

entering of the title of all books, hindering the printing of ‘all innocent and useful books’, 

blocking book imports to drive up prices, limiting access to valuable books, producing low 

quality books, and more primarily, searching ‘all mens houses’ ‘any time either by day or night’ 

upon suspicion of unlicensed books.334 

 

 

2.4 EARLY DEVELOPMENT OF COPYRIGHT LAW 

 

2.4.1 England 

2.4.1.1 The Background to the Statute of Anne 

The final demise of the licensing act in 1694 removed the legal sanctions for the Stationers’ 

“copyright”,335 meaning that no statutory law protected a person’s exclusive right to publish a 

work. As a direct consequence, despite the Stationers’ Register continued to be used, there were 

hardly any new works entered in that year,336 meaning that even members of the Company did 

not resort to the Company for the protection of the works they own. From 1660 to 1710, in a 

series of cases, common law courts upheld the validity of the prerogative rights under certain 

printing privileges.337 Members of the Company thus realised that the future course of the law 

of ‘literary property’338 would be determined by Parliament and the courts.339 Naturally, the 
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333 Patterson, ‘The Statute of Anne’ (n 305) 235. 
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336 Morris (n 112) 249. 
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dominate occupation within the Company — publishers lobbied heavily to restore their 

monopoly. In each of five successive years after 1695, attempts were made to secure a new 

licensing act. 340  However, five successive failures made them realised that the era of 

censorship had gone, meaning that the protection of their monopoly by a scheme to regulate 

the press could no longer be achieved.341 

 

At the beginning of the 18th century, official protection against invasion and piracy had still not 

been reestablished, leaving anarchy and confusion in the book trade. 342  Publishers who 

supported writers and produced high quality books were vulnerable to competition from 

‘upstart’ publishers; widespread ‘piracy’ brought huge losses to licensed publishers and 

writers.343  Considering this disastrous situation, publishers then presented four petitions to 

Parliament for a bill to protect the exclusive right to publish the works they own.344  The 

petitions of 1703 failed, as did those of 1704, 1706, and 1707.345 The petitions of 1706 and 

1707, nevertheless, for the first time emphasised the serious effects on writers and their families, 

stemming from ‘unbridled’ piracy.346 This shift in emphasis probably shows that publishers 

may have realised that part of their difficulty in procuring a bill was the unpopular association 

of their Stationers’ Company with censorship.347 Another reason was, of course, monopoly.348 

They thus used the interest of the writer as a prime justification for their requests.349 Their 

reasoning was that if their exclusive right to publish was not protected, writers would not be 

paid, and ‘many pieces of great worth and excellence will be strangled in the womb, or never 

conceived at all for the future’.350 This expressed interests of publishers in the welfare of the 

writer, nonetheless, was at least suspect.351 In fact, ‘the author was a means to their ends’, and 
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it was not until their earlier petitions had been rejected that publishers urged the protection for 

the writer.352 Publishers later used this tactic in their fight for recognition of perpetual common 

law copyright in the writer, which is discussed at the Section of English Literary Property 

Debate (2.4.1.4). 

 

The shift in emphasis toward writers may also because some important writers had an influence 

on the drafting of the petitions. As elaborated by Morris, the story began with an enormously 

powerful publisher — Jacob Tonson.353 It was he who first used the term ‘copyright’ in a 1734 

edition of The Merry Wives.354 Earlier he founded the ‘Kit-Cat Club’, a meeting place for Whig 

politicians and writers.355 At the time, three prominent writers were particularly relevant to the 

petitions — Joseph Addison, Richard Steele, and Jonathan Swift. 356  Addison was also a 

member of Parliament.357 Then there was another man, Edward Wortley, who was one of the 

three members of Commons appointed to prepare a bill to bring order to the book trade.358 The 

lives of Tonson, the publisher, Swift, Addison, and Steele, writers, and of Wortley, legislator, 

moved in ‘interlocking circles’.359 The result of their alliance was a petition prepared on 12 

December 1709, which was presented to the House by Wortley on 11 January, 1710.360 It is 

worth mentioning that this legislative process — interested groups prepared the original drafts 

of bills presented to the legislative body — is still often used in drafting intellectual property 

laws, despite the process is widely criticised by legal commentators. 

 

The petition of 1709 was titled ‘A Bill for the Encouragement of learning, and for securing the 

Property of Copies of Books to the rightful owners thereof’. 361  First, the phrase 

‘Encouragement of learning’ explicitly stated the aim of this draft Bill — nourishing society 
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and its learning. Second, the word ‘securing’ suggested protection of an already existing right 

— the property right over a literary work.362 Third, the term ‘rightful owners’ clearly referred 

to publishers and other proprietors of literary works, representing that the Bill stressed the 

interests of proprietors rather than writers. 363  In the committee of the whole House, 

nevertheless, the title has been changed.364 Instead of ‘securing’, ‘vesting’ was used, meaning 

that the Bill would create a new right. The word ‘Authors’ was added in parallel with 

‘Purchasers, of such Copies’, the new equivalent of ‘rightful owners’.365 Some scholars do not 

consider that from the point of view of writers and publishers, there was much of a difference 

in the second change. Even so, it indicates the legislator’s intent to protect both the interests of 

writers and publishers. The most important change occurred on 14 March, 1710; a phrase 

‘during the Times therein mentioned…’was added to the title, extinguishing the possibility of 

perpetual statutory protection of copyright. 366  On 10 April, 1710, ‘An Act for the 

Encouragement of Learning, by Vesting the Copies of printed Books in the Authors, or 

Purchasers, of such Copies, during the Times therein mentioned’ was enacted.367  This so-

called ‘Copyright Act of 1710’ is more commonly referred to as the ‘Statute of Anne’.368 This 

Statute is widely regarded as “the world’s first modem copyright law”.369 

 

2.4.1.2 The Statute of Anne 

Nature 

Star Chamber Decrees, Ordinances of the Interregnum, and licensing acts were considered as 

censorship laws as well as trade regulation statutes for printing and bookselling industries; they 

primarily concerned with censorship, and with the Stationers’ “copyright” and trade regulation 
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as a means to that end.370 Standing at the end of this line of legislation, the Statute of Anne, 

however, was recognised as entirely a trade regulation law; 371  it concerned with trade 

regulation and with the author’s copyright as a means to bring order to the book trade and to 

destroy and prevent the monopoly.372 

 

Objective 

The language of its title, ‘An act for the encouragement of learning…’ and its introductory 

lines gave some hints about the purpose of this Statute and means of achieving that purpose: 

 

Whereas printers, booksellers, and other persons have of late frequently taken the liberty of 

printing, reprinting, and publishing…without the consent of the authors or proprietors of such 

books and writings, to their very great detriment, and too often to the ruin of them and their 

families: for preventing therefore such practices for the future, and for the encouragement of 

learned men to compose and write useful books.373 

 

The foremost objective was explicit — the encouragement of learning, by incentivising writers 

to compose more works. This could be reached by ensuring the economic security of the 

writer.374 To accomplish that, first, the monopoly of major publishers over all works has to be 

broken up and averted.375 Second, though not specifically identified in the Statute, the injury 

caused by infringers who pirated works must be minimised.376 

 

Content 

To achieve these two secondary aims, s Ⅰ of the Statute protected the exclusive right to publish, 

while for the first time, imposing limitations upon such right. For this reason, it is widely 

regarded as the most influential provision in the Statute, both to the literary property debate 
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and all copyright legislation enacted since the Statute.377 Specifically, this Section reaffirmed 

the extant Stationers’ “copyright” — ‘the sole right and liberty of printing (reprinting, and 

selling) such book and books’.378 ‘Infringement occurred when a third party printed, reprinted, 

or imported a book without consent.’379 As Craig Joyce argued, ‘the protection granted was 

basically no more than a prohibition against literal copying.’ 380  Nonetheless, it granted 

copyright thenceforth to the author, meaning that for the first time in copyright history, a 

statutory law conferred exclusive rights in work to the author.381 In other words, the Statute 

recognised copyright as an authorial right,382 contrary to the Stationers’ “copyright”, which 

was primarily a publisher’s right.383 It is for this original contribution that the Statute of Anne 

is commonly viewed as the first modern copyright law. Section Ⅰ also famously for limiting the 

Stationers’ “copyright” to a term of twenty-one years, as well as copyright obtained after the 

Statute to a duration of fourteen years.384 Under s Ⅺ, upon the lapse of the initial fourteen-

year term, the author could renew copyright protection for one additional fourteen-year term.385 

After the final expiration of copyright, the work entered the public domain and was freely 

available to all content users. In this way, the limited terms of copyright eliminated the 

possibility of monopolising literary works by either publishers or authors, and thereby striking 

a balance between the demands of these two parties and the interest of public to have access to 

them.386 

 

 
377 See, eg, Lionel Bently and Jane C Ginsburg, ‘“The Sole Right... Shall Return to the Authors”: Anglo-

American Authors’ Reversion Rights from the Statute of Anne to Contemporary US Copyright Rights’ 
(2010) 25(3) Berkeley Technology Law Journal 1475, 1482. 
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by the author himself as the source of the right to prohibit unlawful copies, whereby the right was transferred 
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praises this Section that ‘[i]t was also an important rationale for the limited term of copyright, a limitation 
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In pursuing the same two aims as s Ⅰ, s III adopted a more subtle way — the Stationers’ Register 

continued to be used to record all works to avoid innocent infringement, to facilitate obtaining 

permission to publish from the proprietor of the work and more primarily, to prevent piracy.387 

Meanwhile, the Book was opened up to anyone with a legitimate purpose, not just members of 

the Company, meaning that anyone could own a work and enjoy copyright protection over it. 

This fundamentally undermined the oppressive monopoly held by members of the Company. 

Section Ⅳ — the price control (or price gouging) provision more explicitly contributed to the 

erosion of the Company’s monopoly by allowing challenges to unreasonably high prices of 

books and permitting specified authorities to ‘reformer redress’ the prices ‘according to the 

best of their judgments’. This provision, at least in theory, protected readers from ‘price 

gouging’ and made works more available to the public. Largely for the same purpose, s Ⅶ — 

the import provision permitted the importation of works in foreign languages. Either to 

preserve literature or to allow access by scholars and others, s Ⅴ required nine copies of each 

work to be individually deposited in nine specified libraries.388 This Section served a special 

role in the Statute due to its enduring effect on existing copyright legislation. Lastly, the Statute 

reserved the rights and prerogatives granted by printing privileges.389 

 

2.4.1.3 The Impact of the Statute of Anne 

Transitions 

As concluded by Professor Paul Geller, three transitions occurred when the regime of 

privileges and Stationers’ “copyright” were superseded by the system of copyright regulation, 

initiated by the Statute of Anne.390  First, as Geller summarised, power over content was 

decentralised away from the Crown and its agents when the law granted copyright to the 

individual author.391 Second, instead of complex bodies of ad hoc regulations that censored all 
 

387 Dallon (n 84) 410. Haar argues that ‘…all new books published must be listed in the Register Book of the 
Stationers’ Company. This action was a mere formality, used as a method to track the titles of new books 
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expressions of ideas and effectuated monopolies in others, copyright law sets out simple and 

uniform rules to allocate out general rights to govern the creative work, irrespective of its 

content.392 Third, rather than depending on enforcement in largely police measures, claimants 

can bring their own actions against infringers in civil courts.393 Overall, not the nation-state, 

but authors and intermediaries that are scattered throughout the marketplace decide what works 

reached the public.394 

 
The Unabated Monopoly of Major Publishers and the Plight of Authors 
Granted by the Statute of Anne, copyright protection on contemporary works expired initially 

in 1724, and eventually in 1731 in the case of the Stationers’ “copyright”.395 Therefore, from 

1710, when the Statute came into force, to 1731, publishers in London especially those who 

have previously owned Stationers’ “copyright[s]” found a ‘temporary reprieve’ in the 

Statute.396 They continued to operate much as before.397 They treated classics of Shakespeare, 

Milton, Dryden, and other greats as their perpetual literary properties. For contemporary works, 

they purchased manuscripts from authors and then acquired copyright by making entries in the 

Stationers’ Register, indicating that the publisher implicitly acknowledged ‘an obligation to 

obtain the author’s permission before publishing’.398 Nonetheless, the publisher was widely 

criticised for causing the author economically disadvantaged as the publisher made fairly low 

lump-sum payment to the latter and reaped ‘whatever profits the success of works in the 

marketplace might generate’. 399  Perhaps the best example was that Milton surrendered 
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Doctrine’ (2014) 14(1) Chicago-Kent Journal of Intellectual Property 235, 241. Mosley observes that 
‘[t]hrough the eighteenth century, musicians were in a worse position, mostly working the streets or as 
servants: for example, Haydn had to submit almost all his life to the old conditions of a musical retainer; 
Mozart broke free from the feudal order of things only to come to grief economically.’ Geller, ‘Copyright 
History and the Future’ (n 188) 223-24. Indeed, this problem — the author’s labour is inadequately rewarded 
by the content intermediary — has yet to be resolved by extant copyright law and generates discussions from 
time to time. In this context, the term ‘author’ refers generally to the creator of all types of works. 
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Paradise Lost forever for merely £12.400 As for the author’s non-economic or moral interests, 

although, in the Statute, the author was the ultimate source of copyright, when the author 

conveyed his or her copyright to the publisher, the author divested himself or herself all interest 

therein.401 This means that the author could not protect the integrity of his or her work through 

copyright. Therefore, some scholars do not consider that copyright under the Statute was any 

more ‘comprehensive’ of an author’s interest in his or her work than the Stationers’ “copyright” 

and printing privilege.402 

 

The monopoly of powerful publishers continued unabated, at least during 1710 to 1731.403 The 

Statute of Anne did not significantly alter the economic and noneconomic relations between the 

author and publisher. Some thus allege that the Statute of Anne is not as influential as commonly 

believed. Other scholars disagree and raise that in the Statute, the author was identified as the 

initial copyright owner and the renewal of the protectable term relied upon the survival of the 

author. Thus, they argue, the Statute of Anne created a situation in which the author was better 

placed to negotiate with the publisher, thereby ensuring that the economic incentive would exist 

for the continued creation of works. 404  Nonetheless, these scholars have little more than 

anecdotal evidence to support their argument. 

 

From Patronage to Copyright 

Before the mid-1700s, a person was unable to rely on his or her works for living; thus, 

authorship was not a recognised profession.405 In fact, authors’ primary relation was typically 

 
400 Rose, ‘Nine-Tenths of the Law’ (n 384) 81. 
401 Patterson, ‘The Statute of Anne’ (n 305) 243. Notably, Parrott points out that ‘[w]e cannot and should not 

place any contemporary idea about individual intellectual property rights onto a historical time period that 
had no such illusions. They did not believe at the time that their work needed protection from potential 
outsiders who might change or harm the integrity of their text. The idea of an author’s individual rights to his 
work did not develop until generations later. As Rose explains, not until “he seventeenth century [did] a 
gap . . . develop between the institution of stationers’ copyright, which was based upon a traditional 
conception of society as a community bound by ties of fidelity and service, and the emergent ideology of 
possessive individualism.”’ Parrott (n 79) 41, quoting Rose, ‘Authors and Owners’ (n 162) 15. 

402 Patterson, ‘The Statute of Anne’ (n 305) 243. 
403 Ibid 244. 
404 See, eg, Feather, ‘From Rights in Copies to Copyright’ (n 265) 472. 
405 See Morris (n 112) 251. 
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with patrons (or Maecenas) rather than with publishers.406 ‘In a complex exchange of material 

and immaterial benefits’, patrons sustained authors and themselves received honour,407  a 

system known as literary patronage.408 Inherited from the Renaissance and strengthened in 

early 18th century, this system was not merely economic but also social and political, which 

centered around both the production and distribution of texts.409 More specifically, with little 

creative leeway,410 the author prepared manuscript simply to execute the vision of his or her 

patron; upon finishing, he or she handed over a copy of it to the latter,411 who then through a 

bookseller or printer disseminating the work embodied.412 Therefore, an author’s work was 

often, though, seen as actually being his or her patron’s property.413  This reflects that the 

ideology of the author’s individual rights to his or her works did not develop.414 After the 

dissemination, the patron received the distinctions of supporting the arts and connecting to the 

text of a master piece if centred work was praised by many.415  However, because of the 

content-based nature of literature, prestigious patrons had to be wary of what authors 

produced.416  As certain categories of works dominated the market — almanacs, practical 

manuals, collections of stories and other such works directed at growing reading audience, 

nonetheless, patrons would be least likely and willing to lend their name to them.417 Largely 

due to this reason, patrons’ collective arrangements of works slipped away in favour of authors’ 

 
406 Mark Rose, ‘The Author as Proprietor: Donaldson v. Becket and the Genealogy of Modern Authorship’ 

(1988) 23 Representations 51, 55. 
407 For a detailed discussion of literary patronage, see Parrott (n 79) 41-4. For a concise description of the 

various kinds of benefits for both patron and beneficiary, see Dustin Griffin, Literary Patronage in England, 
1650-1800 (Cambridge University Press, 2006) 18-9. 

408 Griffin states that ‘[l]iterary patronage, as inherited from the Renaissance and strengthened during the first 
part of the eighteenth century, operated in such a way as to sustain the cultural authority of the traditional 
patron class.’ Griffin (n 407) 10. 

409 See ibid. Griffin states that ‘[l]iterary patronage was economically beneficial to both parties…’ 
410 Authors were often belonged to a guild and had to follow restrictions set up by the guild. 
411 Some scholars thus compare authors’ handling of copies of their manuscripts to patrons with craftsmen’s 

given of their works, such as a sword. Griffin (n 407) 30; see also Parrott (n 79) 35. 
412 Sometimes, authors themselves approached booksellers or printers to get their works printed, and they 

occasionally used their relationships with influential patrons as leverage against booksellers or printers. See 
Parrott (n 79) 44. 

413 Ibid 41. 
414 Because ‘in the 16th and 17th centuries, a general feeling for the author’s personal interests had developed in 

England and elsewhere. Based more on ideas of honour and reputation than on property in the economic 
sense, this notion of authors’ interests had emerged in the context of a traditional patronage society.’ Rose, 
‘Authors and Owners’ (n 162) 68. 

415 Parrott (n 79) 41. 
416 Ibid 44. 
417 Ibid. 
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individual rights in works.418 In other words, England (as well as other parts of Europe) moved 

from a royal and aristocratic patronage of privileged class to a democratic patronage of the 

public, and copyright protection provided by law allowed for that.419  Namely, the fall of 

patronage and the rise of copyright after the Statute of Anne were in coincidentally 

proportional.420 

 

2.4.1.4 The English Literary Property Debate 

The Argument for Common Law Copyright 

In 1731, when the grace period ended, numerous works including some of the most profitable 

ones became free for any to print, import, and sell.421  Realising this, country publishers 

especially those from Scotland and Ireland soon flooded the market with cheaper versions.422 

Not surprisingly, major publishers in London viewed them as infringers423 and retaliated by 

seeking injunctions in Chancery, which for a time provided satisfactory relief.424 Even so, the 

publishers understood that Chancery would not protect their interests in the long run.425 They 

thus sought to extend the copyright term from Parliament and when this petition failed,426 the 

common law court became the last authority where they may retain their position.427 Their 

argument was that — in addition to statutory copyright afforded by the Statute of Anne, the 

 
418 Ibid. 
419 Goldsmith comments that authors ‘no longer depend on the Great for subsistence, they have no other patrons 

but the public, and the public, collectively considered, is a good and generous master.’ Geller, ‘Copyright 
History and the Future’ (n 188) 225, quoting Oliver Goldsmith, The Citizen of the World and the Bee (JM 
Dent & Sons, 1962) 1762. 

420 Indeed, patronage remained the major form for support for authors until roughly the mid-eighteenth century. 
See Ronald V Bettig, ‘Critical Perspectives on the History and Philosophy of Copyright, Critical Studies in 
Media Communication’ (1992) 9(2) Critical Studies in Media Communication 131, 140. 

421 Morris (n 112) 224. 
422 Rose, ‘The Author as Proprietor’ (n 406) 52. 
423 Parrott (n 79) 46. Parrott finds that ‘[m]uch of the Scottish trade was in reprinting. The London literary 

proprietors saw there printers, not as people producing cheap books to the benefit of their country, but as 
pests taking the bread out of their mouths.’ 

424 Morris (n 112) 225. Morris argues that ‘[a]s long as the country booksellers, and those of Scotland and 
Ireland, respected these injunctions, or the threat of them, they were relatively secure.’ 

425 Ibid 226[2]. 
426 Haar (n 245) 54. 
427 Parrott observes that ‘[w]hen the twenty-one year time limit ran out on the copyrights already held by many 

booksellers, many “sought parliamentary extensions or the terms, but their attempts were unsuccessful, and 
in any case what they really wanted was confirmation of the customary perpetual copyright of the Stationers’ 
Company.” Parrott (n 79) 50, quoting Rose, ‘The Author as Proprietor’ (n 406) 25. Haar points out that ‘[t]he 
booksellers sided with whichever authority provided them what they desired, and, at the time, it seemed that 
the courts were the best option for approval of common-law copyright.’ Haar (n 245) 56. 
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author had a common law copyright, which existed in perpetuity and could be assigned to 

others.428  Their emphasis was, no doubt, the perpetuity as it afforded control of the work 

beyond publication and beyond the Statute’s provided term.429  In fact, the ‘first hint of an 

argument for the existence of common law copyright’ can be traced to arguments made by 

leading publishers pressing for copyright legislation in 1709.430 These publishers argued that 

their version of the copyright bill merely provided ‘a further basis of protection, a supplement 

to the underlying common law right’, so did the subsequent Statute of Anne.431 

 

Stationers’ “Copyright”, Statutory Copyright, and Common Law Copyright 

To appreciate their argument, it is necessary to understand three different copyrights — the 

Stationers’ “copyright”, statutory copyright, and common law copyright. As described above, 

the Stationers’ “copyright” was granted by the Stationers’ Company and developed as ‘a means 

of maintaining order’ in the book trade and protecting its members’ literary properties.432 

Copyright protection was based on the entry of the work on the Stationers’ Register, and only 

booksellers and printers, later known as publishers, who were members of the Company could 

make such entries. Although there were ‘isolated’ instances of authors obtaining such 

copyrights for their own works and other rare instances of members of the Company who 

registered works on behalf of nonmembers, the Stationers’ “copyright” was not typically 

available to authors.433 It received legal sanction from various licensing acts and was confined 

to twenty-one years under the Statute of Anne. To destroy and prevent the monopoly held by 

prosperous publishers, this Statute established statutory copyright,434  which was limited in 

 
428 In 1735, in an effort to extend the term of the Statute of Anne, sponsors of a Bill argued that even before this 

Statute, ‘[a]uthors were deemed to have an absolute Right in their Composions (common law copyright)…to 
be preserved to Themselves and their Assignes’. The stationers asked that literary property be secured to the 
writer or his assignee, or to the purchaser of the copy (ie the exclusive right of reproduction). Dallon (n 84) 
413. 

429 Patterson argues that ‘… the real issue was the right of the author to publish in perpetuity (and thus to subject 
the materials of learning to private control forever) versus the right of persons to use published writings 
freely after a limited period of monopoly (by reason of the public domain).’ Patterson, ‘Copyright and the 
Exclusive Right of Authors’ (n 285) 22. 

430 On 12 December 1709, publishers submitted a tentative bill to the House of Commons. See Morris (n 112) 
256-57; Dallon (n 84) 413. 

431 See Morris (n 112) 256. 
432 For an explanation of Stationers’ copyright, see Patterson, ‘The Statute of Anne’ (n 305) 240. 
433 Dallon (n 84) 407. 
434 For an explanation of statutory copyright, see Patterson, ‘Copyright and the Exclusive Right of Authors’ (n 
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term and was available to anyone complying with the provisions of the Statute. Common law 

copyright was the author’s property right in his or her work.435 It thus could be assigned or 

inherited just like any other property right. It rooted in general or local customs rather than 

written law, like other common law rights.436 According to one 19th century treatise on the 

laws of England, these rights were ‘enforced’ or ‘discovered’ by common law courts and 

‘revealed’ in reported judicial decisions.437 They ‘receive[d] their binding power, and the force 

of laws, by long and immemorial usage, and by their universal reception throughout the 

kingdom’.438  The custom giving rise to them must be ancient; ‘the goodness of a custom 

depends upon its having been used time out of mind…whereof the memory of man runneth not 

to the contrary’.439 

 

The Emerging of the Ideology of Authorship 

As explained earlier, in 1706, leading publishers in London for the first time brought up the 

interests of authors as their prime weapon in petitioning for a copyright law.440 Then, it was 

Parliament that first recognised such interests by granting statutory copyright to the author (ie 

the Statute of Anne). With this ‘success’ in mind, naturally, the publishers raised the rights of 

authors, common law copyright, to litigate the perpetual protection over literary works.441 

Many jurists and historians believe that the introduction of the author into the copyright 

struggle resonated with the developing ideology of ‘individual authorship’.442 In fact, before 

 
285) 21. 

435 See, eg, Lyman Patterson, ‘Copyright in the New Millennium: Resolving the Conflict Between Property 
Rights and Political Rights’ (2001) 62(2) Ohio State Law Journal 703, 720. 

436 Bracha explains common law rights: ‘[t]o contemporaries the concept of common law rights meant much 
more than simply judge-made law. Common law rights were sharply distinguished from statutory law. While 
statutes were seen as political, the common law was pre-political. This meant that common law rights were 
derived from objective, “natural” principles, while statutes were “arbitrary” in the sense of reflecting 
subjective human policy judgments. Similarly, while statutory law was “made” by legislatures, the common 
law was “discovered” by judges who through the common law process of elaboration uncovered rules that 
were derived from pre-political, natural principles. In the field of property this understanding meant that 
common law rights were assumed to reflect natural property rights.’ Bracha, ‘United States Copyright’ (n 
220) 354. 

437 Dallon (n 84) 411. 
438 Ibid, quoting William Blackstone, Commentaries on the Laws of England (Book 2) (Oxford University Press, 

2016) 60. 
439 Blackstone (n 438) 62. 
440 Patterson, ‘The Statute of Anne’ (n 305) 245. 
441 See, eg, Millar v Taylor (1769) and Donaldson v Becket (1774). 
442 Joyce, ‘The Statute of Anne’ (n 206) 785. Geller summarises that ‘[d]ifferent historians highlight different 
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conditions arose in which rights for an author could be legally conferred or recognised, his or 

her contribution in a work must be recognised, connection with it had to be built. Even before 

that, though, the idea of individual author had to develop. 

 

During the first flowering of Western civilisation in the Greek city-state and the Roman Empire, 

the philosophical fabric considered that knowledge should be shared by and accessible to 

everyone; no single individual should have any claim of insight or authorship. 443  As 

commented by Susan Liemer, ‘the law specifically prohibited monopolies for people, 

discouraging legal protection for their interests in tangible expressions of ideas.’444 In reality, 

though some ancient artists were recognised as the creators of their works, borrowing the works 

of others was not only permitted but often encouraged.445 Such borrowing not only flattered 

the original creators and lent some of the reputation of the old works to new ones, but also 

saved those works from being forgotten. Even so, gradually, there were some complaints about 

plagiarism. 446  The complaints did not primarily concern the unauthorised copy and 

dissemination of works for commercial purposes, but rather the distortion of them. 447 

Plagiarists were not confronted by a legal action but ‘condemned from a moral point of 

view’.448 

 

In the Middle Ages, artists, as members of guilds or monasteries, were treated as ‘masters of 

various crafts’ (poetry, music, sculpture, painting and architecture) or ‘artisans’ subject to 

 
trends: some stress how books prompted the inward cast of mind that we now associate with individual 
creators working in isolation; others point out how print allowed authors to promote themselves as heroic, 
individual creators. Still others find the advent of copyright law itself to be a key catalyst for the tendency to 
give prominence to individual authors, if only to legitimate such law itself.’ Geller, ‘Copyright History and 
the Future’ (n 188) 222. 

443 Stewart, ‘Encouraging the Arts by Legal Protection’ (n 87) 278. 
444 Liemer, ‘On the Origins of Le Droit Moral’ (n 89) 73 (citation altered). 
445 See, eg, Russ VerSteeg, ‘The Roman Law Roots of Copyright’ (2000) 59(2) Maryland Law Review 522, 530. 
446 Nevertheless, there are reports on complaints about plagiarism, for example the complaints by Albertus 

Magnus or Eike von Repgow. Repgow was especially afraid of a mischievous distortion of his work which 
could be published in his name. Therefore, he put a spell on his books cursing everybody who infringes his 
rights. Usadel (n 191) 45. The Roman poet Martial described unauthorised copying in his famous epigram, in 
which he compared one of his poems that had been passed off by another writer as his own, to a child who 
had fallen into the hands of an abductor, Latin ‘plagiarius’. Hence the term ‘plagiarism’. Usadel (n 191) 
44[2]. 

447 Ibid 44. 
448 Stewart, ‘Encouraging the Arts by Legal Protection’ (n 87) 278. 
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patrons’ whims and guild rules.449 The status of artists was reflected in two common practices. 

First, no remunerations had to be paid for intellectual works themselves;450 at most, artists 

received honorariums for the raw materials from which the works were formed. 451  This 

indicates that artists’ creative efforts had not been recognised. Second, artists were not typically 

known by their name as many of the works were unsigned.452 This reflects that the individual 

personality of the creators was generally considered irrelevant. One reason for the 

depersonalised status of artists in producing new works, ‘either from a philosophical 

perspective or religious belief’, is that artists were perceived as not creating but simply 

expressing ‘something that has always existed, albeit possibly in a somewhat hidden way’;453 

or as receiving divine inspiration.454 Regardless which source, the ideas had always belonged 

to the general public rather than specific individuals.455 

 

During the Renaissance era (roughly 1400-1600),456 nonetheless, the dignity of humanity was 

emphasised, the capacity for humans to self-determine was recognised, and civilised concepts 

such as beauty and virtue were moved away from theological constraints; in all, the importance 

of Man as an Individual was restored.457 As a result, the value of original thought came to be 

appreciated, a cultural artifact such as a book, painting, or sculpture be viewed as an ‘imprint’ 

 
449 Parrott (n 79) 35; see also, Geller, ‘Copyright History and the Future’ (n 188) 223-24. 
450 Usadel (n 191) 44. 
451 Ibid. 
452 Ibid. 
453 Schönwetter (n 135) 18. 
454 Howard notes that ‘[t]he individual writer in this economy of authorship is beside the point, even a 

hindrance…Instead, the writer voices God’s truth ... and participates in the tradition of that truth-telling. 
Even in patron-sponsored writing for the purpose of entertainment, the writer’s identity and originality are 
only tangentially at issue.’ Rebecca Moore Howard, Standing in the Shadow of Giants: Plagiarists, Authors, 
Collaborators (Greenwood Publishing Group, 1999) 64. 

455 Some thus comments that ‘what mattered was not who said it, but what was said.’ Schönwetter (n 135) 20, 
quoting Dinusha Mendis, ‘The Historical Development of Exceptions to Copyright and Its Application to 
Copyright Law in the Twenty-First Century’ (2003) 7(5) Electronic Journal of Comparative Law 
<http://www.ejcl.org/75/art75-8.html>. 

456 Schönwetter points out that ‘[t]he great Renaissance Movement started in Italy in the 14th century and 
affected Europe in the 15th and16th centuries. It coincided with an increasingly individualistic orientation … 
as well as the decline of the Catholic Church as a centre of social and political life...’ Schönwetter (n 135) 21. 

457 Michael B Reddy, ‘The Droit De Suite: Why American Fine Artists Should Have a Right to a Resale Royalty’ 
(1995) 15(3) Loyola of Los Angeles Entertainment Law Journal 509, 513; see also, Anthony O’Dwyer, ‘The 
Nature of the Artists’ Resale Right (Droit De Suite): from Antiquity to Modernity’ (2017) 1 Intellectual 
Property Quarterly 95, 98. 
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or ‘record’ of the intellection of a unique individual;458  accordingly, it started to be priced 

freely as a unique commodity on the marketplace. At the same time, a few artists freed 

themselves from guilds, instead ‘acquiring individual privileges and titles as members of 

aristocrats’ retinues’.459  As pointed out by Geller, ‘in this context, they gradually won the 

freedom to create outside the terms of their patrons’ commissions.’460  More importantly, 

among them, several prominent visual artists began to assert personal rights upon their works 

as the creator of the works,461 meaning that they increasingly found themselves separated from 

craftsmen and started to view the creation of art as an inalienable part or extension of the 

creator’s personality, as well as an expression of his or her innermost being. Relying on their 

powerful reputation, they were even able to enforce these rights in actual practices.462 Even so, 

‘force of reputation would have to become force of law before artists (or authors) could really 

be said to enjoy the protection of moral rights’ and this would take centuries. 463 

Notwithstanding this, it may fairly be said that the ideology of authorship began to emerge.464 

 

Technological advances in general also contributed to the change in ‘perceptions of creative 

work and those who created it’.465 These advances pushed guilds to establish a basic principle 

which required ‘unity of work’ — to ensure quality, each product was supposed to come from 

‘just one producer who could be held responsible for it’. 466  Gradually, a principle was 

developed in the minds of producers that responsibility and value lay in individual 

 
458 Woodmansee states that ‘[o]ur laws of intellectual property are rooted in the century-long reconceptualization 

of the creative process…Both Anglo-American “copyright” and Continental “authors’ rights” achieved their 
modern form in this critical ferment, and today a piece of writing or other creative product may claim legal 
protection only insofar as it is determined to be a unique, original product of the intellection of a unique 
individual (or identifiable individuals).’ Martha Woodmansee, ‘On the Author Effect: Recovering 
Collectivity’ (1992) 10(2) Cardozo Arts and Entertainment Law Journal 279, 292. 

459 Geller, ‘Copyright History and the Future’ (n 188) 223. 
460 Ibid. 
461 For a discussion of anecdotes of these visual artists, see Liemer, ‘On the Origins of Le Droit Moral’ (n 89) 

78. 
462 Ibid. 
463 Ibid 79 (citation altered). 
464 Daramaras point out that ‘…in the (late) sixteenth and seventeenth centuries, a general feeling for the 

author’s personal interests had developed around Europe, mainly resulting from the influence of the 
Renaissance which gave impetus to the projection of personality and individualism.’ Daramaras (n 250) 22. 

465 Liemer, ‘On the Origins of Le Droit Moral’ (n 89) 79. 
466 Ibid 80. For an explanation of how ‘unity of work’ requirements led to the modern trademark right, see F D 

Phager, ‘The Early Growth and Influence of Intellectual Property’ (1952) 34(2) Journal of the Patent Office 
Society 106, 129. 
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craftsmanship, and this principle applied to artists. More specifically, because of artists’ ideas 

and unique ways of expressing them, the ideological link between artists and creative works 

was further established, facilitating the ideology of authorship to evolve. Accordingly, artists 

were held accountable for their works. The printing press in particular enabled books to be 

mass produced and available for learning, fundamentally contributing to a soaring surge of the 

literate population.467 Further, the booming publishing industry generated support for literary 

artists from new reading audiences — literate middle classes, who demanded books to be 

published freely on an open market, whereas ‘censors and monopolies of the old regime left 

them with limited and expensive access…’468 They thus supported the decentralised copyright 

system in which each literary artist, in theory, controls ‘the communication of his or her 

thoughts to the public and to profit from the fruits of his or her own mental labours’.469 This 

reflects that the reading public not only accepted the ideology of authorship but also admitted 

that literary artists had rights in their works. Moreover, printing provided an economic basis 

for them to assert those rights because in order to get one of his or her works printed, a literary 

artist could always approach multiple printers or booksellers and then sell the manuscript of 

the work at the highest price possible. The less financially dependent on patrons and guilds, the 

more interests in works literary artists could claim.470 Notably, the theorical basis of their claim 

was the ideology of authorship. 

 

The Ideology of Authorship 

Professor Oren Bracha defined this concept — authorship, as ‘an ideological framework that 

constructed a new representation of the creative process, the producers of texts, and the 

relationship between such texts and their producers’.471 Bracha then summarises three unique 
 

467 For example, the audience in Europe had expanded and by the end of the 18th century between one-half to 
two-thirds of the male population in England, France, the Netherlands and Germany were considered literate. 
Geoffrey Scott, ‘Protocol for Evaluating Changing Global Attitudes Toward Innovation and Intellectual 
Property Regimes’ (2011) 32(4) University of Pennsylvania Journal of International Law 1165, 1221 nn 196. 

468 Geller, ‘Copyright History and the Future’ (n 188) 224. 
469 Ibid 225 (citation altered). Goldsmith points out that authors ‘no longer depend on the Great for subsistence, 

they have no other patrons but the public, and the public, collectively considered, is a good and generous 
master.’ Goldsmith (n 419) 1762. 

470 But notably, the claim of interests in literary works by literary artists did not translate directly into a personal 
propriety claim, namely, the so called common law copyright. 

471 Oren Bracha, ‘The Ideology of Authorship Revisited: Authors, Markets, and Liberal Values in Early 
American Copyright’ (2008) 118(2) Yale Law Journal 186, 192. 
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elements of authorship: ‘individualism’, ‘originality’, and ‘ownership’.472 As he points out that, 

‘authorship was highly individualistic in two intertwined senses’. 473  First, the individual 

author of a text was ‘singled out’, ‘sharply distinguished from all others involved in its 

production, and assigned the status of the ultimate origin of the text’.474 This ‘unique’ and 

‘privileged’ relationship was initially metaphorised as a form of ‘paternity’475 — a literary 

work is a child of its author. Although this metaphor dates back at least to Plato, it did not 

become widespread until the Renaissance as it was when authors and readers began to view 

literature as expressions of individual personalities, and thus as distinctive and 

individualised.476 Up until 1710, Daniel Defoe, the author of Robinson Crusoe, still referred 

literary works as ‘the Child of his [or her] Inventions, the Brat of his [or her] Brain’.477 Second, 

the author’s creative process was reconceptualised in ‘individualistic terms, ignoring or 

obscuring the collaborative and cumulative aspects of creation’.478 At the extreme, an author 

was represented as creating in ‘perfect isolation’, and his or her work was seen as ‘attributable 

to one direct personal origin’. 479  Obviously, this strong notion of independence was yet 

‘another incarnation of the sense that authors are the sole and ultimate origin of the 

literature’.480 The individualism element of authorship, however, has later been diluted, if not 

completely abandoned. Because it is much narrowed compared with the sophisticated modern 

understanding of authorship, which concerns different kinds of works such as motion picture, 

computer program, and database. They often involve tens or even hundreds of creators. Another 

reason lies in the doctrine of ‘works made for hire’, which designates the employer or 

commissioning party as the author, rather than those who actually execute the work.481 

 

As for the aforementioned originality element of authorship, Bracha explains that: 

 
472 Ibid. 
473 Ibid (citation altered). 
474 Ibid 193. 
475 Mark Rose, ‘Copyright and Its Metaphors’ (2002) 50(1) UCLA Law Review 1, 3-6. 
476 Ibid. 
477 Ibid, quoting Daniel Defoe, ‘Miscellanea’ (1710) Defoe’s Review 515, 515-16. 
478 Bracha, ‘The Ideology of Authorship’ (n 471) 193. 
479 Ibid. 
480 Ibid (citation altered). 
481 See, eg, Copyright Act of 1976, 17 USC § 101 (1976). 
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Originality meant novelty. Original works were understood as being completely different from 

those already in existence. Originality in this sense was marked with a supposed total break 

with traditions and existing materials, as opposed to their reproduction, reworking, or 

development. The relation of the idealized author to his work was thus equalized to that of the 

Creator and his Creation. The ideal author was imagined as a creator ex nihilo of utterly new 

things.482 

 

Putting aside whether an original work should be entirely unique, the protection of the 

exclusive right to publish, which was vital to the economic health of the book trade, would 

only be possible if the originality of each work was subject to some similar, if less stringent, 

control. The earliest record of such control dates to 1582; the Stationers’ Court — the Court of 

Assistants ordered Henry Denham to pay £ 4.6 to Edward White as a book which Denham had 

published, The Diamond of Devotion, ‘pte whereof was taken out of a copie of ye said Ed. 

whites Called the footepath of faithe’.483 Two years later, Edward White registered A book of 

Cookery on the condition that it was not ‘collected out of anie book already extante in printe in 

English’.484  This is the earliest statement that the acquiring of Stationers’ “copyright” was 

conditional upon the work having ‘a degree of originality’.485 At the early 19th century, the 

originality in the abstract ideology of authorship has been instantiated within concrete 

copyright doctrine — the doctrine of originality. As summarised by Bracha, ‘from the outset, 

competing understandings of this doctrine appeared.’486 In one line of cases, judges strongly 

emphasised originality by ‘imposing relatively demanding requirements of novelty or aesthetic 

merit as a precondition for copyright protection’. 487  Another line of cases constructed 

originality as a ‘minimal and narrow requirement’.488 By the late 19th century, the second line 

of cases was clearly triumphant, and ‘the minimalist understanding of originality became the 

 
482 Bracha, ‘The Ideology of Authorship’ (n 471) 193[2]. 
483 Feather, ‘From Rights in Copies to Copyright’ (n 265) 472. 
484 Ibid 471. 
485 Ibid 471-72. 
486 Bracha, ‘The Ideology of Authorship’ (n 471) 201 (citation altered). 
487 Ibid (citation altered). 
488 Ibid 204. 
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conventional wisdom among judges’ and jurists. 489  Meanwhile, however, originality has 

elevated to an ‘unprecedented rhetorical and formal status’.490 Originality came to be seen as 

a ‘defining principle of the copyright law’ and as a ‘constitutional requirement’.491 The result 

was the ‘paradoxical character of the modern originality requirement’: ‘the lower its practical 

bite as a substantive threshold for protection sank, the more dominant its status as a 

fundamental principle became’.492 

 

The last element of authorship — ownership meant that ‘by virtue of being the creator of a 

work, the author has an inherent ownership or property right in the work.’493 Ownership could 

be reflected in a new trope, which in the course of the 18th century has become nearly as 

commonplace as the aforementioned paternity metaphor.494 It compared a literary work to a 

parcel of real estate, implying that its author enjoyed the same rights as the real estate owner.495 

In an article written for The Tatler, Joseph Addison compared a work to a real property — ‘His 

Brain, which was his Estate, had as regular and different Produce as other Men’s land’.496 

William Blackstone, one of the foremost legal minds of the 18th century, also contrasted a work 

to the private grounds of an estate.497 He commented that by purchasing a copy of a work, a 

reader in effect obtains a key to unlock the author’s ground. The key allows the reader to admire 

or criticise the author’s property, whereas neither conveys the right to the estate itself nor the 

right to reproduce the key to sell copies to others.498 At the time, the rules for the ownership, 

use, and transfer of land had been well established. Blackstone’s view of the author’s property 

right in his or her work parallels the landowner’s legal right to exclude others from his or her 

land, a right that is perpetual and absolute. 

 

 
489 Ibid 190. 
490 Ibid. 
491 Ibid. 
492 Ibid. 
493 Dallon (n 84) 368 (citation altered). 
494 Rose, ‘Copyright and Its Metaphors’ (n 475) 8. 
495 Ibid 6-8. 
496 Mark Rose, Authors and Owners: The Invention of Copyright (Harvard University Press, 1993) 40, quoting 

Joseph Addison, Alexander Chalmers and Richard Steele, The Tatler (FC and J Rivington, 1822) 389. 
497 Rose, ‘Copyright and Its Metaphors’ (n 475) 8. 
498 Ibid. 
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The ownership element of authorship rooted in the labour theory of property raised by John 

Locke, one of the most influential political philosophers of all time.499  This theory is best 

expressed by a passage from his famous Two Treatises of Government: 

Though the Earth, and all inferior Creatures be common to all Men, yet every Man has a 

Property in his own Person. This no Body has any Right to but himself. The Labour of his 

Body, and the Work of his Hands, we may say, are properly his. Whatsoever then here moves 

out of the State that Nature hath provided, and left it in, he hath mixed his Labourwith, and 

joyned to it something that is his own, and thereby makes it his Property. It being by him 

removed from the common state Nature hath placed it in, it hath by this labour something 

annexed to it that excludes the common right of other men. For this Labour being the 

unquestionable Property of the Labourer, no Man but he can have a right to what that is once 

joyned to, at least where there is enough, and as good left in common for others.500 

Put more simply, Locke raised an axiom501 — through labour, an individual can convert the 

common ground of nature into his or her ‘private property’.502 ‘The act of appropriation thus 

involved solely the individual in relation to nature.’ 503  And ‘property was not a social 

convention but a natural right that was prior to the social order.’504 Some may even argue that 

‘the principal function of the social order was to protect individual property rights.’ 505 

‘Extended into the realm of literary production, the Lockean discourse with its concerns for 

origin and first proprietors blended readily with the aesthetic discourse of originality’.506 

Besides, followed his discourse, it was self-evident that authors were deemed to have absolute 

natural property rights in their original works as they created the works almost entirely through 

499 This theory is also known as the Lockean theory of property, or the Lockean natural-law theory. 
500 John Locke, ‘Two Treatises of Government, 1689’ 305-06 in Sian Lazar (ed), The Anthropology of 

Citizenship: A Reader (John Wiley & Sons, 2013) 43; see also Rose, ‘The Author as Proprietor’ (n 406) 56. 
501 It is also known as the sweat of the brow doctrine. 
502 Rose, ‘Copyright and Its Metaphors’ (n 475) 8. 
503 Ibid 6. 
504 Rose, ‘The Author as Proprietor’ (n 406) 56. 
505 Ibid. 
506 Ibid. 



85 

their mental efforts.507 Common law copyright is usually perceived as ‘both the effect and 

proof of the existence of such rights’.508  And since it was argued that statutory copyright 

recognised common law copyright, naturally, the former was perceived as merely the securing 

of the natural property right in an original work. Overall, two cultural developments — the 

realisation of the ideology of authorship and the development of the ‘Lockean discourse of 

possessive individualism’ — occurred in the same period as leading London publishers’ 

struggle to extend copyright protection and contributed to their argument of the author’s 

common law copyright.509 

The Status of Common Law Copyright in England 

Although the publishers argued for a common law copyright, jurists and historians have long 

debated whether such right, or alternatively, authors’ property right in works existed in 18th 

century England. Many modern jurists deny its existence by asserting that the author did not 

‘own’ his or her work. An author of course owned his or her tangible manuscript, and it was 

this that he or she might sell to a publisher, but the transaction itself could not prove that the 

author owned the underlying intangible work. 510  The concept of author owning a work 

obviously did not fit the traditional patronage relationship — patrons sponsored authors in 

exchange of fame. Since authors were not typically eligible for the Stationers’ “copyright”, 

they had ‘no obvious form of redress if works were published without their permission’.511 

From the statutory perspective, the constant need for re-enactment of similar decrees and acts 

to deal with piracy attest to the absence of respect accorded the natural property right in the 

507 The comment made by William Blackstone in 1775 perfectly applied to this point ‘[t]here is still another 
species of property which, being grounded on labour and invention, is more properly reducible to the head of 
occupancy than any other, since the right occupancy is itself supposed by Mr. Locke and many others, to be 
founded on the personal labour of the occupant. And this is the right which an author may be supposed to 
have in his own original literary compositions: so that no other person without his leave may publish or make 
profit of the copies. When a man by the exertion of his rational powers has produced an original work as he 
pleased, and any attempt to take it from him, or vary the disposition he has made of it, is an invasion of his 
right of property…’ Morris (n 112) 250, quoting Blackstone (n 438) 405-6. 

508 Bracha, ‘The Statute of Anne’ (n 90) 906 (citation altered). 
509 Rose, ‘The Author as Proprietor’ (n 406) 56. 
510 For example, Rose argues that ‘[i]n the seventeenth century, then, there may have been some feeling that 

authors should have the right to control the first publication of their writings. But in England at any rate no 
clearly defined set of authorial rights existed…’ Rose, ‘Authors and Owners’ (n 162) 25. 

511 Ibid (citation altered). 
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work.512 From the judicial aspect, prior to the Statute of Anne, the common law court had not 

exercised jurisdiction over copyright; and no case has been found in which ‘an author alleged 

a trespass of his or her property rights in a published, or unpublished, work’.513 Before 1557, 

when the Crown has not affirmed the Stationers’ “copyright”, ‘a copyright controversy could 

conceivably have reached the Star Chamber or common law courts; however, none did.514 

After 1557, no such controversy could legally reach the courts’.515  In the first edition of 

Commentaries on the Laws of England, Willian Blackstone acknowledged that there was no 

‘direct determination upon the right of authors at the common law’.516 Even so, by supporting 

the validity of the Stationers’ Register and the decisions of the Stationers’ Court — the Court 

of Assistants, the Star Chamber had long given governmental sanction to the Stationers’ 

“copyright”. 517  This may have led prosperous publishers to believe that they possessed 

perpetual rights to publish the works under their proprietorship.518  When they found that 

Parliament tended to elicit sympathy for the author, they attributed their rights to authors and 

themselves became ‘shadowy secondary characters, mere assigns of the authors’.519 By this 

means, they invented common law copyright and modern proprietary author. 

 

Case Law Regarding Common Law Copyright 

Whether to legally recognise common law copyright or namely, the natural property right in 

work led to more than six decades legal struggle and to two landmark cases, in which this issue 

was addressed. In fact, there were two lines of cases, those directly involving authors, and those 

involving publishers.520 In both groups of cases, the courts were sympathetically disposed to 

the rights of authors, and it is in the first line of cases that the common law copyright prior to 

publication was first recognised.521 This right was inherent in an author’s work at the time of 

 
512 Morris (n 112) 251. 
513 Patterson, ‘Copyright and the Exclusive Right of Authors’ (n 285) 13. 
514 Morris (n 112) 240. 
515 Ibid. 
516 Blackstone (n 438) 541. 
517 Morris (n 112) 241. 
518 Ibid. 
519 Rose, ‘The Author as Proprietor’ (n 406) 58. 
520 Patterson, ‘The Statute of Anne’ (n 305) 245. 
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the work’s creation and allowed the author to prevent appropriation or unauthorised publication 

of the work. Basically, the right protected unpublished manuscripts and thus was not the kind 

of common law right intended by prosperous London publishers. In the second line of cases, 

specifically, Millar v Taylor and Donaldson v Becket, the perpetual common law copyright 

after publication was eventually denied.522 

 

Millar v Taylor 

In 1767, in Millar, a wealthy London publisher — Andrew Millar brought an action to the 

King’s Bench against Robert Taylor, an emerging Scottish publisher, for printing The 

Seasons.523 As early as 1729, Millar had purchased the original manuscript of this work from 

the author and then secured its copyright by entering a copy of the manuscript to the Stationers’ 

Register.524 The term of copyright in the work provided by the Statute of Anne, nonetheless, 

had expired in 1757. Therefore, the central questions, as summarised by Willes J, were 

‘[w]hether the copy of a book, or literary composition, belongs to the author, by the common 

law;’ or ‘[w]hether the common-law right of authors to the copies of their own works is taken 

away by 8 Ann. c. 19’.525 Except Yates J, all other justices answered the questions yes and no 

respectively,526 meaning that the Court held that the author did have a common law copyright 

in perpetuity, and in so doing treated the copyright as an authorial right. This was the first time 

that copyright was delineated by a common law court.527 

 

The opinions of Aston J and Mansfield J indicate that to them, an author’s copyright contained 

two rights — the economic right, the right to the reward of his or her mental labour, and the 

right to protect his or her fame, the moral right.528 Mr Justice Aston first raised a broad concept 

 
522 Haar summarises that ‘[t]his struggle led to a series of cases concerned with the issues of property rights and 

property ownership including Millar v. Kincaid (1743), Tonson v. Collins (1761), Millar v. Taylor (1769), 
Hinton v. Donaldson (1773), and Donaldson v. Becket (1774).’ Haar (n 245) 56. For a discussion of the 
Tonson case, see Haar (n 245) 57-8. 

523 Millar v Taylor, 98 ER 201 (1769). For a discussion of the Millar case, see ibid 60. 
524 See also Patterson, ‘The Statute of Anne’ (n 305) 246, 248 nn 94. 
525 Ibid 246. 
526 Ibid. 
527 Ibid 226. 
528 Ibid 247. 
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of property: ‘…a man may have property in his body, life, fame, labours, and the like; and, in 

short, in any thing that can be called his’.529 Lord Justice Mansfield then applied the concept 

to the realm of literary production and argued that ‘…an author should reap the pecuniary 

profits of his own ingenuity and labours. It is just, that another should not use his name, without 

his consent’. 530  Obviously, both justices were influenced by the Lockean discourse of 

possessive individualism. And for the first time in copyright history, the author’s economic 

right and moral right were deemed as an inseparable bundle, namely the common law property 

right in the literary work, also referred to as the common law copyright. In other words, 

copyright had come to be thought of as embracing all authorial rights in his or her work. 

Although the Millar case could very well have become the basis of English law recognising 

the author’s moral right, 531  its holding is quite contrary to the modern Anglo-American 

approach of copyright protection. The author’s economic rights are bestowed solely by positive 

law, the copyright legislation. They are limited in nature and often conveyed to an intermediary, 

such as a publisher. Whilst the author’s moral rights are established by an appeal to moral 

principles or to natural law, arguably covering the common law property.532 They are infinite 

in duration and usually prohibited to be assigned to other parties. The benefits of this approach 

include assuring the public availability of creative works and thereby facilitating the further 

adaptation, modification, and innovation, as well as protecting the long-term integrity of the 

works. 

 

The Millar Court held that the exclusive right to publish is coextensive with the author’s moral 

right, and not something independent of and separate from the author’s ownership of his or her 

work. 533  Yet, the Court failed to appreciate the fact that once the author conveyed the 

ownership, he or she conveyed everything, and thus relinquished all control over his or her 

work to the publisher.534 Therefore, after Millar, the Stationer’s copyright was enhanced and 

 
529 Ibid. 
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531 Ibid. 
532 Maurice Cranston, ‘Are There Any Human Rights?’ (1983) 112(4) Daedalus 1, 11.  
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enlarged under the guise of the author’s common law copyright.535 This also manifests that the 

Statute of Anne was rendered obsolete in dealing with the monopoly of major London 

publishers. It was, undoubtedly, this result that led the House of Lords in Donaldson v 

Becket,536 five years later, to overturn Millar.537 Mr Justice Yates was the only justice in Millar 

who voted against the recognition of common law copyright. He argued that when an idea and 

the literary work embodying the idea are communicated to the public, they constitute a gift to 

society, ‘like land thrown into the highway’.538 Therefore, the author cannot justly claim to 

own his or her published work.539 Even though the Statute of Anne had created exclusive rights 

to print, sell, and import the work, the rights must end with the statutory time limit.540 Other 

justices admitted that the idea is free to be used by anyone, while they denied that once an idea 

is conveyed by externalising it in a literary work, the property right in the work held by the 

author is given away as well. In other words, they distinguished the right to use ideas freely 

from common law copyright, thereby supporting the existence of the latter. As elaborated by 

Aston J, ‘he (the purchaser of the book) may improve upon it, imitate it, translate it, oppose its 

sentiments: but he buys no right to publish the identical work’.541  In fact, the problem of 

distinguishing between ‘ideas’, which are not protected, and expressions, which are, has 

remained, from that day to this, one of the hardest problems to solve in the law of copyright.542 

 

Donaldson v Becket 

The defendant in Millar, Robert Taylor failed to appeal to the House of Lords as he passed 

away in 1768 during the litigation.543 Later, a syndicate of publishers including Thomas Becket 

purchased his copyright in The Seasons 544 . At the time, Scottish publishers, Alexander 
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536 Donaldson v Becket, 98 ER 257 (1774) (‘Donaldson’). 
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538  Rose, ‘Nine-Tenths of the Law’ (n 384) 79. 
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544 Donaldson v Becket in 1774 was an appeal of 1769 Millar v Taylor. The Lords’ decision against the 
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Donaldson, and John Donaldson continued to sell cheap editions of this book in the London 

market.545 Thus, Becket was granted an injunction and accounting against them.546 They then 

appealed to the House of Lords in 1774, that is Donaldson v Becket.547 Not surprisingly, the 

precise issue presented to the Lords was the same as in Millar — ‘whether, by reason of the 

natural law, the author has a common law copyright in his or her work that existed in perpetuity 

despite the Statute of Anne’s limited term copyright’.548 The case was finally decided by a vote 

in the House of Lords following nonbinding advisory opinions written by 11 judges from the 

three common law courts.549 The majority opinion of the judges was that there was a common 

law right, that it survived publication, and that it was not taken away by the Statute.550 

However, after Lord Camden delivered a long address to the Lords, most lords voted against 

perpetual common law copyright. 

 

In the address,551 Lord Camden first raised a natural law theory, so called ‘the first principles 

of society’,552 meaning that ‘science and learning are in their nature publici juris, and they 

ought to be as free and general as air or water’.553 On this ground, he argued that the common 

law property right should not be associated with the literary work which from its nature is 

 
545 Ibid. 
546 Ibid. 
547 Donaldson (n 536). 
548 The issue was subject to five questions. ‘They were: (i) [w]hether at common law an author of any book or 

literary composition had the sole right of first printing and publishing the same for sale, and might bring an 
action against any person who printed, published, and sold the same without his consent? (ii) [i]f the author 
had such right originally, did the law take it away on his printing and publishing such book or literary 
composition; and might any person afterwards reprint and sell for his own benefit such book or literary 
composition against the will of the author? (iii) If such action would have lain at common law is it taken 
away by the Statute of 8 Anne; and is an author by the said statute precluded from every remedy, except on 
the foundation of the said statute, and on the terms and conditions prescribed thereby? (iv) [w]hether the 
author of any literary composition and his assigns had the sole right of printing and publishing the same in 
perpetuity by the common law? (v) [w]hether this right is in any way impeached, restrained, or taken away 
by the Statute of Anne? Haar (n 245) 62. 

549 Dallon (n 84) 414. 
550 According to Haar, the justices responded to each question, with some interesting results. On the first 

question, the judges ruled 10-1 that an author had the sole right to the first printing for sale. The judges, on 
the second question, voted 7-4 that the law did not take away the author’s rights upon printing. On the third 
question, the judges ruled 6-5 that the Statute of Anne overruled common law. The fourth question concerned 
the perpetual copyright, and the judges voted 7-4 that it could exist, theoretically, in perpetuity. On the final 
question, the judges decided 6-5 that the Statute of Anne controlled copyright. Haar (n 245) 63. 

551 For a discussion of the Lord Camden’s address, see Rose, ‘Nine-Tenths of the Law’ (n 384) 80. 
552 Rose, ‘Nine-Tenths of the Law’ (n 384) 81. 
553 Ibid 80. 
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unfettered. In fact, no matter which term a person may prefer to describe a published work, a 

‘gift to the public’ or ‘land thrown into the highway’ from Yates, or the Latin tag ‘publici juris’ 

from Camden,554 the underlying rationale is the belief of free circulation of knowledge. This 

belief was coextensive with the English people’s growing demand for knowledge, freely 

composed and freely distributed.555 Lord Camden then contended a limited term copyright as 

it provides an economic incentive for the author, and avoids the evils of ‘a perpetual monopoly 

of books [which] would prove more destructive to learning, and even to authors, …’ Lastly, he 

listed the destructive impact of the monopoly such as raising the price of books, limiting their 

sale to the rich, and eventually impeding the creation of new literary works.556 

Summary 

Overall, the English literary property debate557 took place between 1730 and 1774 was ended 

by the foundational case of Donaldson and especially Lord Camden’s address that echoed a 

utilitarian rationale about the benefits to be derived from a limited monopoly. Even so, the 

Lords’ reconfirmation of the existence of the common law copyright prior to publication ‘laid 

the groundwork for the future enhancement of the copyright monopoly based on the natural-

law-property theory’.558 Thus, some jurists believe that the wealthy London publishers, ‘while 

losing the battle, won the war for their successors’.559 

2.4.2 The US 

2.4.2.1 The Background to US Copyright Statutes 

In the 1770s, the ‘revolutionary struggle’ encouraged American publishers or printers to expand 

their business because of the ‘increased demand for literary propaganda’ and the suspension of 

trade with England in the war time.560 Publishing and printing industry thus thrived, generating 

554 Ibid 84. 
555 Morris (n 112) 227. 
556 Rose, ‘Nine-Tenths of the Law’ (n 384) 81. 
557 The literary property debate is also known as the ‘battle of the booksellers’. 
558 Patterson, ‘Copyright and the Exclusive Right of Authors’ (n 285) 14 (citation altered). 
559 Ibid. 
560 Brian Lee Pelanda, ‘Declarations of Cultural Independence: The Nationalistic Imperative Behind the Passage 

of Early American Copyright Laws, 1783-1787’ (2010) 58(2) Journal of the Copyright Society of the USA 
431, 433. 
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more ‘books, newspapers, almanacs, pamphlets, chapbooks, and broadsides than ever 

before’.561 As found out by Brian Pelanda, ‘by the time the 13 former colonies had become the 

US of America in 1776, every state had at least one operational printing press’.562 Up until 

1783, no general copyright statute had been passed anywhere in the country.563 This led to the 

‘piracy’ of literature from abroad, a legal and morally accepted practice engaged by nearly 

every market participant, making reprints of English and other foreign works cheaply sold and 

disseminated throughout communities. 564  Implicit in this phenomenon was the fact that 

although the young nation had gained its political independence, it had not yet developed its 

own unique literary identity.565 

 

In the early national period, it was publishers or printers who ‘played a definitive role in 

shaping culture (as well as politics),566 serving as inevitable intermediaries between authors 

and the public’. Publishers determined what to print, how much to print, and how many copies 

of the work that would ultimately be made available.567 ‘[L]iterary gentlemen’ (many of them 

were author) realised this and attempted to ‘wrest a measure of control over that cultural 

process away from the largely unregulated publishers or printers’.568 More importantly, these 

so called ‘nationalist intellectuals’ sought to construct a distinctive ‘national identity through a 

shared culture of print’ for ‘diverse inhabitants of their freshly conceived nation’.569  In other 

words, the literati perceived the cultivation of indigenous literature to be a national 

imperative.570 Accordingly, they envisioned copyright to function both as regulatory device 

for the unbridled publishing and printing industry, and as a ‘stimulant for native literary 

productions’;571 by granting exclusive publishing rights to the actual authors, they expected 

 
561 Ibid (citation altered). 
562 Ibid (citation altered). 
563 Ibid. 
564 Ibid. 
565 Ibid 434. 
566 Ibid (citation altered). Pelanda points out that ‘printers, rather than the actual authors of what was printed, 

were in fact the most integral developers of the initial national imaginaries.’ Ibid 433. 
567 Ibid 433. 
568 Ibid 434 (citation altered). 
569 Ibid 432. For an explanation of why printing could facilitate in constructing the national literary identity, see 

ibid 435. 
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copyright to support a ‘new class of indigenous literati who would help define both a unifying 

ideology of Americanism through their works and bolster the fledgling nation’s international 

reputation for the literature’.572 In light of these purposes, beginning in the 1780s, some of 

those ‘patriot penmen’573launched a campaign to convince US legislators to protect literary 

properties. Despite some may raise that these penmen were aiming to pursue protection for 

their own works,574 it should not be denied that they exerted great influence over the passage 

of a series of copyright statutes, both at state and federal levels. 

2.4.2.2 Pre-Constitutional Copyright Statutes 

In the early months of 1783, Connecticut,575  Massachusetts, and Maryland576  successively 

enacted copyright statute, which created an institutional precedent: their legislation was the 

first time that a general copyright regime(s),577 as opposed to ad hoc privilege grants, was 

established in the US. Under the regime, copyright was universally available to anyone who 

met the statutory criteria. Later that year, the Continental Congress578 appointed a committee 

‘to consider the most proper means of cherishing genius and useful arts … by securing to the 

authors or publishers of new books their property in such works’.579 The committee reported 

that ‘…nothing is more properly a man’s own than the fruit of his study’, and that ‘the 

protection and security of literary property would greatly tend to encourage genius…’.580 In 

572 Ibid (citation altered). 
573 For a discussion of these patriot penmen: John Trumbull, Joel Barlow, Noah Webster, ibid 437-53; see also 

Brian Lee Pelanda, ‘‘For the General Diffusion of Knowledge’: Foundations of American Copyright 
Ideology, 1783-1790’ (PhD Thesis, University of Akron, 2008). These penmen also include Tom Paine, 
Jeremy Belknap, John Ledyard. 

574 For example, Noah Webster, the father of American copyright, seek copyright protection for his profitable 
speller. 

575 For a discussion of the Connecticut’s copyright statute, see B Zorina Khan, ‘An Economic History of 
Copyright in Europe and the United States’ (2008) <https://www.eh.net/page/7/?s=tariff>. 

576 For a discussion of Maryland’s copyright statute, see Haar (n 245) 88. 
577 Each state copyright statute can be seemed as creating a general copyright regime in its state. Also, since all 

three statutes have reciprocity provisions, one can argue that the three statutes have created one general 
copyright regime among the three states. 

578 The US established its new governing body in the spring of 1781 with the ratification of the Articles of 
Confederation. 

579 See, eg, Benjamin W Rudd, ‘Notable Dates in American Copyright 1783—1969’ (1971) 28(2) The Quarterly 
Journal of the Library of Congress 137, 137. 

580 Edward C Walterscheid, ‘To Promote the Progress of Science and Useful Arts: The Background and Origin of 
the Intellectual Property Clause of the United States Constitution’ (1994) 2(1) Journal of Intellectual 
Property Law 1, 20. 
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considering this, under the Articles of Confederation,581 the Continental Congress passed a 

resolution encouraging all states to secure to ‘the authors or publishers of any new books not 

hitherto printed…the copyright of such books for a certain time…’;582 basically, three were 

suggested: (i) the statute should pertain only to material not already in print, (ii) the author must 

be a US citizen,583  (iii) the term limit should be no less than 14 years, with an option to 

renew.584 By April 1786, all of the remaining states except Delaware followed the resolution 

and enacted their own copyright statue.585 

 

Despite the 12 pre-constitutional copyright statutes varies in detail, they shared a close family 

resemblance.586 Some even borrowed extensively from others.587 There is little doubt that all 

of them were modeled closely after the English Statute of Anne, which was frequently invoked 

in support of such legislation and whose text was accessible to state legislators.588 All statutes 

except those of Virginia and South Carolina had preambles.589 All states placed authors, rather 

than booksellers or printers, at the center of copyright statute.590 Authors were the formal, 

original recipients of copyright and all other entitlements were derivative of theirs.591  The 

statutes defined subject matters differently, but all applied to books and various other printed 

materials.592 Several formalities were included as prerequisites for copyright protection, the 

‘most common’ one being registration.593  The exclusive rights granted were the rights of 

 
581 Under the Articles of Confederation, the Continental Congress had no authority to issue copyrights. Some 

disagree and argue that it was, however, ‘doubtful whether the Continental Congress had power under the 
Articles of Confederation to legislate in the field. Thus, the main goal of congressional lobbying at this stage 
was a general recommendation for state legislation.’ See Bracha, ‘United States Copyright’ (n 220) 340. 

582 See, eg, Karl Fenning, ‘Copyright Before the Constitution’ (1935) 17(5) Journal of the Patent Office 
Society 379, 381. 

583 For a discussion of this suggestion, see Francine Crawford, ‘Pre-Constitutional Copyright Statutes’ (1975) 
23(1) Bulletin of the Copyright Society of the USA 11, 17-18. 

584 Haar (n 245) 89. 
585 Crawford (n 236) 169; see also Dallon (n 84) 418. 
586 Bracha, ‘United States Copyright’ (n 220) 341. 
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printing and vending texts.594 All statues limited the terms of copyright from 14 to 28 years.595 

Four statutes required protected publications to be sold in sufficient numbers and five required 

‘just’ prices for them.596 Remedies included forfeiture of infringing copies and various hybrids 

of penalties and statutory damages.597 None of the statutes recognised the author’s moral rights. 

Little is known about the actual practice of pre-constitutional copyright statutes. 598  It is 

possible that the statutes of Pennsylvania and Maryland never came into effect since their 

operation was suspended until all states legislated copyright statutes, each of which must 

contain a reciprocity provision,599  a condition that was never met due to Delaware even 

refraining from enacting such statute.600 Under the copyright statutes that did came into effect, 

there were fewer than 40 known registrations of works, a small fraction of the number of works 

published at the time.601 This probably explains why no relevant case ever reached the court 

during the operation of pre-constitutional copyright statutes. The general copyright statutes did 

not entirely supersede individual printing privileges.602 Despite the existence of these statutes, 

privilege grants were occasionally issued to particular publishers or printers.603 Overall, state 

copyright regimes were never completely successful, but they did set a precedent for the 

subsequent federal copyright system by identifying the constituent desire for such a system and 

providing needed experience for later discussion.604 As one historian of intellectual property 

wrote: 

the chief contributions made by the colonial and state patent and copyright institutions were, 

594 Ibid. 
595 Ibid. 
596 Ibid. Basically, if a publisher or printer charged an unreasonable price for a book or limited the supply of it, 

the court could set a reasonable price or assign another publisher to print it. 
597 Ibid. 
598 Ibid. 
599 Haar comments that ‘[t]his portion of the law (the reciprocity provision) was vital to the development of 

copyright laws because it forced the other states to act. No author could receive a copyright outside their 
home state unless other states passed reciprocal laws.’ Haar (n 245) 86. 

600 Ibid. For a discussion of the reciprocity provision in state copyright statutes, see Crawford (n 583) 34. 
601 Bracha, ‘United States Copyright’ (n 220) 341. 
602 Ibid. 
603 Ibid. 
604 Parrott (n 79) 61. 
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first, to prepare the intellectual ground for the Federal power which rendered them obsolete, 

and, second, to provide a fund of experience and legal precedent upon which Constitution-

makers and Federal legislators could draw selectively.605 

 

During the 1780s, the difficulties of regional legal protection for writings (and innovations) in 

the context of an emerging national market and culture were becoming apparent.606 It was time 

for the Founding fathers to establish a national (or federal) copyright (and patent) system. 

 

2.4.2.3 The Patent and Copyright Clause 

The Constitutional Convention began on 14 May 1787.607 On 5 September 1787, during the 

Convention, a committee submitted a proposal containing the following language: ‘To promote 

the Progress of Science and the useful Arts, by securing for limited Times, to Authors and 

Inventors the exclusive Right to their respective Writings and Discoveries’. 608  Without a 

debate, the Founding Fathers unanimously agreed to the proposed language and incorporated 

it into the Constitution as Article I, Section 8, Clause 8.609 This Clause still exists today and 

grants Congress the power to enact copyright and patent laws. It thus known as the Patent and 

Copyright Clause.610 Some state that the clause represented the culmination of over 250 years 

of Anglo-American copyright evolution, dating back to the early proclamations of Henry VIII 

in the 1530s.611 It showed the Founding Fathers’ understanding of the history of patent and 

copyright.612 Others argue that the Clause did not introduce any major novelty compared to 

 
605 Ibid quoting Bruce W Bugbee, Genesis of American Patent and Copyright Law (Public Affairs Press, 1967) 

158. 
606 Bracha, ‘United States Copyright’ (n 220) 342. 
607 For a detailed discussion of the legislative history of the Patent and Copyright Clause, ibid 343-44. 
608 Ibid 343. 
609 United States Constitution art VIII § 8 cl 8. 
610 This clause is frequently referred to as either the Patent Clause or the Copyright Clause depending on the 

context in which it is being discussed. The Intellectual Property Clause is in a sense not appropriate as the 
term ‘intellectual property’ was unknown in the 18th century. Walterscheid thus recommends a descriptor — 
‘the science and useful arts clause’. See, eg, Edward C Walterscheid, ‘Authors and Their Writings’ (2001) 
48(4) Journal of the Copyright Society of the USA 729, 729 nn 2. However, since patent and copyright laws 
are derived from the grant of authority set forth in this clause, this thesis follows what is increasingly 
becoming standard usage and refers it as the Patent and Copyright Clause. 

611 See, eg, Haar (n 245) 96. 
612 Ibid. 
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existing patent and copyright practices.613 Its main innovation was merely the ‘creation of a 

national power to legislate in this field’.614 One thing that these scholars cannot deny is that in 

the centuries since it was created, the Clause has played an important role in American 

intellectual property legal doctrine and in public and political debates in the field. 

 

On its face, the Clause describes a number of parameters and left a few questions open to 

resolution.615 It begins by stating the justification of such legislation as Congress may choose 

to adopt: ‘To promote the Progress of Science and useful Arts.’616 Next, it assumes that the 

production of ‘Writings’ by ‘Authors’ will serve this purpose.617 Lastly, it empowers Congress 

to grant an ‘exclusive’ but temporary right to ‘Authors’ to support and encourage such 

production.618 The language of the Clause is ambiguous when it speaks of ‘securing’ the right 

of authors.619 The term ‘securing’ could be interpreted as ‘to obtain’ or ‘to provide’, meaning 

that Congress is empowered to create a new right, statutory copyright.620 Alternatively, it could 

mean ‘to insure’ or ‘to affirm and protect’ an existing right, common law copyright.621  In 

connection with this term, the ‘limited Times’ constraint in the Clause could imply that common 

law copyright does not exist as it is in nature perpetual.622  Or it may be argued that such 

provision was aimed to curtail the availability of stringent remedies, not to deny the very right 

the copyright legislation purported to protect, namely the author’s property right in the work. 

The debate(s) over the meaning of ‘securing’ and the implication of the ‘limited Times’ 

constraint essentially concerned with the nature of copyright and the philosophical framework 

 
613 See, eg, Bracha, ‘United States Copyright’ (n 220) 344. 
614 Ibid 345 (citation altered). 
615 Howard B Abrams, ‘The Historic Foundation of American Copyright Law: Exploding the Myth of Common 

Law Copyright’ (1983) 29(3) Wayne Law Review 1119, 1175. 
616 Ibid. 
617 Ibid. 
618 Ibid. 
619 Tyler T Ochoa and Mark Rose, ‘The Anti-Monopoly Origins of the Patent and Copyright Clause’ (2002) 

49(3) Journal of the Copyright Society of the USA 675, 689. 
620 Ochoa and Rose (n 619) 689; see also Edward C Walterscheid, ‘Inherent or Created Rights: Early Views on 

the Intellectual Property Clause’ (1995) 19(1) Hamline Law Review 81, 94. 
621 For example, Wheaton’s counsel asserted that ‘[h]ad the convention designed to take away, or to authorise 

congress to take away the common law property, they would have used the words vest, or grant; and would 
have carefully avoided the word secure.’ Ginsburg, ‘Une Chose Publique’ (n 338) 663. 

622 See, eg, Abrams, ‘The Historic Foundation of American Copyright Law’ (n 615) 1177 nn 233. Abrams argues 
that ‘[t]he constitutional provision for “limited Times” is perhaps the most obvious argument against the 
theory that a perpetual common law copyright was adopted in the constitutional clause.’ 
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underlying the copyright system in the US. However, since little is known about the Founding 

Fathers’ intent in drafting the Clause,623 the debate(s) lasted for the next 47 years. The only 

clue of such intent comes from Madison’s comment in The Federalist Papers No 43:624 

The utility of the power will scarcely be questioned. The copyright of authors has been 

solemnly adjudged, in Great England, to be a right of common law. The right to useful 

inventions seems with equal reason to belong to the inventors. The public good fully coincides 

in both cases with the claims of individuals. The States cannot separately make effectual 

provision for either of the cases, and most have anticipated the decision of this point, by laws 

passed at the instance of Congress.625 

Madison’s comment included various inconsistencies and obscurities. 626  ‘This is hardly 

surprising because the text was political rhetoric designed to justify the proposed Constitution 

and not a philosophical tract.’627 He perceived copyright as an author’s right, derived from the 

act of authorship,628 and that state law protection for copyright was ineffective. The reasons 

for that inadequacy, nevertheless, were not given.629  Madison did not mention the balance 

between copyright and public interest.630 Instead, the right of authors, and the public good, he 

considered, were fully compatible. Madison’s reference to copyright being a common law right 

in England is presumably due to the decision in Millar v Taylor, construing the Statute of Anne 

as not abrogating common law copyright.631 Nonetheless, at the time of the publishing of The 

Federalist Papers, whether Madison was aware of Donaldson v Becket, which overruled Millar, 

was a mystery. Some jurists argue that he could not possibly know the latter case,632 or he 

623 Dallon (n 84) 420. 
624 The Federalist Papers were written by Alexander Hamilton, James Madison, and John Jay. The Article No 43 

is widely considered as the work of James Madison. See Alexander Hamilton, James Madison and John Jay, 
The Federalist Papers (Oxford University Press, 2008). 

625 Ibid 252. 
626 Bracha, ‘United States Copyright’ (n 220) 344.  
627 Ibid. 
628 Likewise, patent was recognised as the inventor’s right to his or her idea. 
629 Abrams, ‘The Historic Foundation of American Copyright Law’ (n 615) 1176. 
630 This balance is later known as the Incentive-Access Balance. 
631 Christina Mulligan et al, ‘Founding-Era Translations of the U.S. Constitution’ (2016) 31(1) Constitutional 

Commentary 1, 27 nn 122. 
632 Because there was a segregation between Britain and the US after the Independent War. 
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simply disapproved its decision, leading to a conclusion — Madison, joined by other Founding 

Fathers, embraced the idea of common law copyright. However, these jurists failed to 

satisfactorily explain why Madison equated the property right in writing with that in useful 

invention, where no such common law right has ever been recognised. Other jurists read the 

terms ‘utility’ and ‘public good’, as well as Madison’s letter633  to Thomas Jefferson and 

posthumously published essays 634  on monopolies as evidence in support of a counter 

conclusion — Madison, as well as other Founding Fathers, aimed to limit the copyright 

monopoly and place the maximisation of public interests as the primary justification of 

copyright.635 Overall, Madison’s succinct comment in Federalist No 43 was simply too weak 

to support the burdens these far reaching conclusions place upon it.636 

 

2.4.2.4 The Copyright Act of 1790 

Three years after the ratification of the Constitution637 , the first Congress enacted the first 

federal (or national) copyright law of the US, the Copyright Act of 1790.638  It is widely 

acknowledged that legislators have studied the English Statute of Anne as a ‘doctrinal 

blueprint’.639 As pointed out by Bracha, ‘[d]espite a few changes and omissions, the degree of 

similarity on basic concepts, structure, technical details and even specific text, between the two 

legislations is remarkable.’ 640  Their title began with ‘An Act for the encouragement of 

 
633 For the content of this letter, see Dallon (n 84) 424. 
634 For a discussion of these essays, ibid 424-26. 
635 The Founding Fathers even add that Madison in Federalist No 43 did not merely expound copyright doctrine 

but persuade other Framers to vote for the Patent and Copyright Clause. And he may have believed that 
references to common law were an appealing point. At the time, the mood toward monopolies and England 
was antipathy. Thus, the Framers were easier to accept the notion that copyright and patent as natural rights 
rather than as trade regulations, which were monopolistic in nature. 

636 Even so, there was no dispute regarding the justice and accuracy of this comment or whether to accept or 
reject common law copyright during the short interval between the ratification of the Constitution and the 
enactment of the first federal copyright law. 

637 Haar (n 245) 98. Haar states that ‘[t]he ratification of the Constitution replaced the Confederation with a 
federal government that balanced the power more between the states and the new central government.’ 

638 Copyright Act of 1790, 17 USC (1790). 
639 Bracha, ‘The Statute of Anne’ (n 90) 878. Referring to all English speaking nations, Barbara Ringer, then 

Register of Copyright of the USA, called the Act of Anne ‘the mother of us all and a very possessive mother 
at that’. Stewart, ‘Encouraging the Arts by Legal Protection’ (n 87) 279. 

640 Bracha considers the reason for this similarity as that legislators honoured the Statute of Anne as an 
institutional precedent from a nation that was seen as a leader in the cultural and scholarly fields. Bracha, 
‘The Statute of Anne’ (n 90) 884 (citation altered). 
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learning…’ and ended with ‘during the Times therein mentioned’.641 Some thus argue that the 

1790 Act adopted a utilitarian framework of copyright law — copyright is granted to the author 

as a temporary statutory monopoly to promote intellectual creation, thereby maximising social 

utility. Others counterargue that since the Act modelled after the Statute of Anne, the 

‘encouragement of learning’ phrase in its title was also a result of accidental factors, rather than 

a conscious effort by the legislature to impose a public purpose on copyright.642 Unfortunately, 

the 1790 Act did not include a preamble, which otherwise would spell out the purpose of 

copyright protection. 

The Act granted ‘the sole right and liberty of printing, reprinting, publishing and vending’ 

works to authors, their assignees and heirs; works under the protection, unpublished, published, 

or forthcoming, specifically referred to maps, charts, and books. 643  Publications such as 

newspapers, magazines, broadsides, and sermons were not protectable because at the time, 

legislators viewed them as ephemeral, valueless, 644  and local in nature; the content they 

conveyed was unable to promote learning.645 Even so, solely relying on this Section to argue 

that the Act could be justified by a utilitarian view would be frivolous as novels and songbooks, 

the books whose main purpose was entertainment, were allowed to be protected by the Act. 

The 1790 Act lacked any criteria for defining or identifying authorship,646 let alone recognising 

the author’s moral rights; it merely benefited authors and receivers of copyrights who were 

citizens or residents of the US.647 In other words, it implicitly allowed US publishers to ‘pirate’ 

works of foreign authors and sell them as their own.648 There is little doubt that authorship 

641 The Statute of Anne was titled ‘An Act for the Encouragement of Learning, by Vesting the Copies of Printed 
Books in the Authors or Purchasers of such Copies, during the Times therein mentioned.’ In comparison, the 
title of the 1790 Act was that ‘An Act for the encouragement of learning, by securing the copies of maps, 
Charts, And books, to the authors and proprietors of such copies, during the times therein mentioned.’ 

642 Gary Kauffman, ‘Exposing the Suspicious Foundation of Society’s Primacy in Copyright Law: Five 
Accidents’ (1985) 10(3) Columbia-VLA Journal of Law and the Arts 381, 405. 

643 Copyright Act of 1790 (n 638) § 1. 
644 They did not retain their value over time. 
645 Haar (n 245) 113. 
646 Some argue that in the absence of a statutory or judicial definition, an author was simply the person who 

created any text that could be printed. Bracha, ‘United States Copyright’ (n 220) 359. 
647 Copyright Act of 1790 (n 638) § 5. Haar believes that ‘the exclusion prevented foreigners from benefitting 

from the printing of any copyrightable work, with the hope that it would create a vacuum for us citizens to 
fill with their own intellectual product.’ Haar (n 245) 109. 

648 This led especially in the 19th century to unbridled piracy of English books. The United States finally 
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here had not been given the respect it deserves, though this choice made in the Act could be 

justified ‘as the action of a developing country to protect its burgeoning culture while exploiting 

the cultural products of more developed nations’.649 It can be inferred then that the public 

interest, not the author ownership and benefit, was the original intent of the law. The Act 

protected the work for an initial 14 year period,650 with the option to renew for a second 14 

year term by the surviving author who followed the re-registration procedure 6 months before 

expiration; the renewal term could be assigned as a contingent interest during the initial period. 

Some argue that the multiple-duration protection was designed (or copied)651  purposely to 

prevent the assignee(s) or heir(s) of an author benefiting from copyright for too long; it ensured 

that if the author had passed away, the work would enter the public domain as soon as possible, 

not to be continually controlled by someone who was not the work creator.652 It is safe to 

assume that legislators put interests of public before those of authors and other beneficiaries of 

copyright. The 1790 Act imposed several formalities 653  as a precondition of copyright 

protection.654 This can be seen as another indication that legislators viewed ‘copyright as a 

statutory grant more than as the author’s property right’.655  The Act did not create a price 

control mechanism that would apply to cases of exorbitant prices charged by copyright holders 

 
extended protection to works of foreign authors in the Copyright Act of 1891. Haar comments that ‘[h]erein 
was an ironic twist to American copyright law. It protected American copyright owners against the threat of 
piracy, but at the same time, acknowledged and supported the American piracy of foreign works, but really 
was just a justification of protecting American printing houses from foreign competition.’ Ibid 112. 

649 Edward W Ploman and L Clark Hamilton, Copyright: Intellectual Property in the Information Age 
(Routledge and Kegan Paul Books, 1980) 16. Some add that this Section protected American printing houses 
from foreign competitions. 

650 Copyright Act of 1790 (n 638) § 1. The original 14 year term was shorter than that provided by four of the 
state copyright statutes, but the availability of a renewal term ensured that no author would be deprived of 
the term that he or she had been promised under previous state legislation. Ochoa and Rose (n 619) 695. 

651 The provision that allowed copyright protection to renew for another term is first appeared in the English 
Statute of Anne. 

652 During this time period, ‘[l]iterary work published before 1790 in the United States went automatically into 
the public domain, and if it had commercial value it was immediately pirated and sold by other domestic 
printer-publishers’ Parrott (n 79) 61, quoting James L W West, American Authors and the Literary 
Marketplace Since 1900 (University of Pennsylvania Press, 1990) 114. 

653 Copyright Act of 1790 (n 638) § 3, 4. Persons seeking copyright protections were required to register their 
works with the clerks of the local federal district courts. Owners were required to publish the registration 
records in public newspapers and deposit a copy of the works with the Secretary of State. 

654 For a discussion of formalities in the 1790 Act, see Ginsburg, ‘Une Chose Publique’ (n 338) 660-61. 
655 Heather A Haveman and Daniel N Kluttz, ‘Property in Print: Copyright Law and the American Magazine 

Industry’ (Web Page, 21 February 2014) <http://irle.berkeley.edu/workingpapers/102-14.pdf> 8 (citation 
altered). 
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on published materials.656 

2.4.2.5 The US Literary Property Debate 

Wheaton v Peters 

In 1834, the Supreme Court elucidated the underlying philosophy of copyright in the US in 

Wheaton v Peters657and thereby ‘set the tone for the succeeding copyright jurisprudence’.658 

Like its English counterparts, Millar v Taylor and Donaldson v Becket, Wheaton involved a 

claim for common law copyright protection of a work which had lost statutory protection.659 

The case arose when Richard Peters, the fourth Reporter of Decisions of the Supreme Court of 

the US, published an extracurricular (and cheaper) series of ‘Condensed Reports’ of all the 

cases decided prior to his tenure, including those reported by his predecessor Henry Wheaton, 

the third Reporter.660 Wheaton (and his publisher) alleged that Peters (and his publisher) had 

copied ‘without any material abbreviation or alteration, all the reports of cases in volume one 

of Wheaton’s Reports’ and sought an injunction against Peters.661 Wheaton claimed that his 

rights were infringed under both the positive statutory law,662 the Copyright Act of 1790, and 

the common law. Peters replied, inter alia, that Wheaton failed to comply with the prerequisites 

for statutory protection registration — deposit of copies with the Secretary of State and a 

copyright notice published both in a newspaper and on the title page, to which Wheaton 

responded that the work was protected under common law copyright regardless.663  Peters 

contended that no right to common law copyright existed.664 

656 For a discussion of why the 1790 Act did not have a price control mechanism, see Bracha, ‘United States 
Copyright’ (n 220) 349. 

657 Wheaton v Peters, 33 US 594 (1834). It was the first copyright case brought to the US Supreme Court. It was 
considered as the American counterpart of Donaldson. 

658 Marci A Hamilton, ‘Copyright at the Supreme Court: A Jurisprudence of Deference’ (2000) 47 Journal of the 
Copyright Society of the USA 317, 323. 

659 This case considered the existence of common law copyright after publication. Ginsburg explains that ‘[a]n 
unpublished work, as a chattel, remained the object of common law rights, and this was still true until 1978.’ 
Ginsburg, ‘Une Chose Publique’ (n 338) 666. 

660 Craig Joyce, ‘A Curious Chapter in the History of Judicature: Wheaton v. Peters and the Rest of the Story (of 
Copyright in the New Republic)’ (2005) 42(2) Houston Law Review 325, 348. 

661 Ibid 363. 
662 The state copyright statutes of the pre-Constitutional period were supplanted by the federal copyright statute. 

It was solely to the 1790 and1802 enactments that Wheaton must look for his post-publication rights. 
663 Hamilton, ‘Copyright at the Supreme Court’ (n 658) 323. 
664 Joyce, ‘A Curious Chapter in the History of Judicature’ (n 660) 363. 
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The Supreme Court first considered the statutory claim. Due to the inadequacy of evidence, it 

reversed the order of the Circuit Court and remanded the case with instructions to submit the 

issue of Wheaton’s compliance with the deposit requirement for obtaining a statutory copyright 

to a jury for determination.665  The Court then turned to the major claim of common law 

copyright. Justice McLean, writing for the majority, first discussed whether copyright has been 

recognised by the common law.666 In so doing, he examined the English authorities of Millar 

v Taylor and Donaldson v Becket.667  He acknowledged that the Millar majority confirmed 

common law copyright, but stated that Yates J’s dissenting opinion was, in force of reasoning, 

equal (if not the inferior) of the majority opinion.668 This statement is, nonetheless, at least 

debatable as it was not supported by demonstrative argument. Dealing with Donaldson, he 

traced the answers of the common law judges to the questions posed by the House of Lords, 

using Burrow’s Reports.669 Given the tally of judicial opinions, he reasoned that ‘a majority of 

the judges were in favour of the common law right of authors, but that the same had been taken 

away by the [S]tatute (of Anne)’.670 Notably, McLean J did not know the Lords’ opinions in 

Donaldson. 671  Some thus speculate that if he knew, the majority opinion would have 

repudiated the existence of common law copyright in the first place. 

 

Justice McLean then turned to examine the state of law in America on the question of common 

law copyright.672  He realised that the two English cases had turned upon the effect of the 

Statute of Anne upon the common law copyright; and this Statute had never extended to the 

North American colonies. Therefore, the Statute of Anne could not have cut short the putative 

 
665 Ibid 387. 
666 Abrams, ‘The Historic Foundation of American Copyright Law’ (n 615) 1181. 
667 Ibid. 
668 Ibid. Justice McLean stated that Yates J ‘with an ability, if equaled, certainly not surpassed, maintained the 

opposite ground.’ 
669 Ibid 1181-82. There were different versions of reports on the Millar case. 
670 Ibid 1182. Justice McLean concluded that whether copyright was recognised by the English common law was 

‘a question by no means free from doubt.’ See also Ochoa and Rose (n 619) 700. 
671 Justice McLean mentioned that ‘the lord chancellor, seconding Lord Camden’s motion to reverse, the decree 

was reversed.’ Even so, the Wheaton Court did not know the Lords’ opinions in Donaldson. Otherwise, 
McLean J would have discussed those opinions. See, eg, Lyman Ray Patterson, The Nature of Copyright: A 
Law of Users’ Rights (University of Georgia Press, 1991) 43. 

672 Abrams, ‘The Historic Foundation of American Copyright Law’ (n 615) 1182. 
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common law right in America as it had in England.673 If any common law copyright existed in 

America, it could only be by virtue of the common law of some particular state.674  Since 

Wheaton had brought his action in Pennsylvania, and had first published his work there, it was 

to the common law of that state McLean J directed his inquiry. He noted that no decision, 

custom, or practice could be found in this state to support the existence of the disputed right, 

meaning that common law copyright could not be part of the common law of Pennsylvania.675 

Next, he entered the field of analogical reasoning by pointing out that inventors had never held 

a common law right to exclude others from exploiting their disclosed discoveries; therefore, it 

would be injustice to recognise such a right to authors in their published works. 676  He 

thereupon used this patent-copyright analogy to rebut that the word ‘securing’, used in the 

Patent and Copyright Clause of the Constitution, could not mean ‘the protection of an 

acknowledged legal right…’ namely the common law copyright;677 instead, it indicated that 

Congress, as empowered by this Clause, created a new right for the author, statutory copyright. 

673 When the Federal Circuit Court in Pennsylvania heard this case, the Court adopted the reasoning of United 
States v Worral (1798) that there was no federal common law. The US Constitution does not say a word 
about the common law. Walterscheid comments that ‘[i]ndeed, this was one of the reasons why the Virginia 
delegate George Mason refused to sign the Constitution. As he put it, “[n]or are the people secure even in the 
enjoyment of the benefit of the common law [which stands here upon no other foundation than its having 
been adopted by the respective acts forming the constitutions of the several States].” Mason had a point, 
because the applicability of the common law to the American colonies had been a matter of great contention 
between the crown and the colonies.’ Walterscheid, ‘Inherent or Created Rights’ (n 620) 96. 

674 Ibid. Justice McLean explained the common law in America ‘[i]t is insisted, that our ancestors, when they 
migrated to this country, brought with them the English common law [on copyright], as a part of their 
heritage…That this was the case, to a limited extent, is admitted. No one will contend, that the common law, 
as it existed in England, has ever been in force in all its provisions, in any state in this union. It was adopted, 
so far only as its principles were suited to the condition of the colonies; and from this circumstance we see, 
what is common law in one state, is not so considered in another… Indeed, not all of the English common 
law had been adopted by every state nor was the common law uniform from state to state. Indeed, there was 
great confusion as to exactly what had been adopted.’ 

675 Since McLean J considered that common law copyright existed in England, he could also mean that common 
law copyright in England did not transfer to Pennsylvania. Abrams, ‘The Historic Foundation of American 
Copyright Law’ (n 615) 1182. 

676 Ibid. 
677 Justice McLean argued that the word ‘securing’ referred to the rights of both inventors and authors, and there 

was no common law right in inventions; thus this word could not imply the existence of common law 
copyright. More specifically, McLean J stated that ‘the word secure, as used in the constitution, could not 
mean the protection of an acknowledged legal right. It refers to inventors, as well as authors, and it has never 
been pretended, by any one, either in this country or in England, that an inventor has a perpetual right, at 
common law, to sell the thing invented.’ The Court concluded that ‘Congress, then, by this act, instead of 
sanctioning an existing right, as contended for, created it…From these considerations it would seem, that if 
the right of the complainants can be sustained, it must be sustained under the acts of congress.’ Edward C 
Walterscheid, ‘Defining the Patent and Copyright Term: Term Limits and the Intellectual Property Clause’ 
(2000) 7(2) Journal of Intellectual Property Law 315, 382. 
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Lastly, McLean J saw the perpetual duration of the alleged common law copyright as an 

undesirable monopoly. This fundamental philosophy is apparent in the following passage: 

 

That an author, at common law, has a property in his manuscript, and may obtain redress 

against any one who deprives him of it, or by improperly obtaining a copy endeavours to 

realise a profit by its publication, cannot be doubted; but this is a very different right from that 

which asserts a perpetual and exclusive property in the future publication of the work, after 

the author shall have published it to the world. 

 

A book is valuable on account of the matter it contains, the ideas it communicates, the 

instruction or entertainment it affords. Does the author hold a perpetual property in these? Is 

there an implied contract by every purchaser of his book, that he may realise whatever 

instruction or entertainment which the reading of it shall give, but shall not write out or print 

its contents.678 

 

Justice McLean concerned with the perpetual limitations inflicted on the users of literary 

works.679 While an author’s efforts should in fact be recognised, protected and rewarded, this 

cannot continue infinitely. The extent of copyright monopoly must be limited in the overall 

interests of society. Justice Thompson, speaking for the dissent, supported the author’s 

perpetual monopoly as he viewed copyright as a property right of the author founded upon the 

act of creation.680 

 

Overall, the Supreme Court addressed the issue of common law copyright in Wheaton v Peters, 

which established that ‘copyright in the US is strictly a statutory creation, without foundation 

 
678 Patterson, ‘The Statute of Anne’ (n 305) 249. 
679 Abrams, ‘The Historic Foundation of American Copyright Law’ (n 615) 1180. 
680 Ibid. Justice Thompson argued that ‘[t]he great principle on which the author’s right rests, is, that it is the 

fruit or production of his own labour, and which may, by the labour of the faculties of the mind, establish a 
right of property, as well as by the faculties of the body; and it is difficult to perceive any well founded 
objection to such a claim of right. It is founded upon the soundest principles of justice, equity and public 
policy.’ Justice Thompson and Baldwin J, who wrote the second dissenting opinion, relied heavily on Millar 
and Donaldson. They raised that Millar has recognised the common law copyright and interpreted 
Donaldson as affirming Millar, since a majority of the judges in Donaldson favoured such right. 
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in common law’.681 Copyright protection was perceived as a ‘monopoly in derogation of the 

rights of the public’.682 It was granted precisely because it could encourage the creation of 

intellectual works for ‘ultimate public use and enjoyment’.683 This philosophy has become a 

‘basic analytic premise of subsequent US copyright legislation’ and cases.684 Correspondingly, 

the Patent and Copyright Clause was interpreted to benefit society by providing an economic 

incentive to the author (or the inventor) in the form of a limited monopoly over the commercial 

exploitation of copyrighted works (or patented inventions). And ‘the central focus of the 

philosophy of copyright in the US is the public benefit derived from the creation and 

dissemination of (or access to) these works, rather than the private interests of the copyright 

holder.’685 

 

2.4.3 France 

2.4.3.1 The French Decree of 1791 

Background 

Throughout the Ancien Régime, a term used to describe a feudal social system that upheld the 

power of the aristocracy, the system of privileges including printing and performing privileges 

remained valid.686 After the National Assembly687 was declared in June 1789 and the Bastille 

fell on July 14, France began to reimagine a new nation and all privileges were repudiated.688 

In this process, ‘playwrights participated in many aspects of reconfiguring the social order’ and 

thus accumulated influence within various levels of governing bodies.689 To gain more control 

 
681 Abrams (n 615) 1178. Some argue that the US Supreme court’s denial of common law rights after publication 

was far clearer and more sweeping than the Court’s decision in the English Donaldson. Ginsburg, ‘Une 
Chose Publique’ (n 338) 662. 

682 Joseph A Lavigne, ‘For Limited Times - Making Rich Kids Richer via the Copyright Term Extension Act of 
1996’ (1996) 73(2) University of Detroit Mercy Law Review 311, 320. 

683 Ibid 323 nn 76; see also Abrams (n 615) 1185. 
684 Ibid 320 (citation altered). 
685 Ibid 316-17 (citation altered). The Supreme Court states that ‘[t]he copyright law... makes reward to the 

owner a secondary consideration.’ United States v Paramount Pictures, 334 US 131 (1948). 
686 Parrott (n 79) 51. 
687 Followed the Ancien Régime, the French Assemblée nationale was the new national government and 

legislative body. 
688 RD Geoffroy-Schwinden, ‘Music, Copyright, and Intellectual Property During the French Revolution: A 

Newly Discovered Letter from André-Ernest-Modeste Grétry’ (2018) 15(7) Transposition Musique et 
Sciences Sociales <http:// journals.openedition.org/transposition/2057> 2. 

689 Liemer, ‘On the Origins of Le Droit Moral’ (n 89) 106. 
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over their plays and the benefits derived from them, playwrights petitioned the Paris 

Commune690  to regulate theaters and the opera.691  However, before municipal legislation 

could be drafted, 19 playwrights signed a petition proposing new laws to reform the theaters 

and submitted it to the National Constituent Assembly.692 This led the Assembly to pass the 

Law of January 13 and 19, 1791, also referred to as the Decree of 1791.693 

Content 

Article Ⅰ allowed anyone to open a theatre, to operate under municipal authority.694 According 

to the Report of the Decree — The Report of le Chapelier — this was aimed to break the 

monopoly of Comédie Française, the French national theatre whose members695 still retained 

the monopoly rights to perform plays of long deceased playwrights.696 

Article Ⅲ stipulated that ‘no play by a living playwright could be performed without his or her 

written consent’.697 In other words, the Decree secured for playwrights the de facto exclusive 

right of public performance.698  Many consider this remarkable as the Decree replaced the 

system of privilege and for the first time in the European Continent introduced the uniform 

statutory claim to (literary and) artistic property rights.699 In fact, the Decree invented the term 

propriété littéraire et artistique (literary and artistic property).700 These scholars thus praise 

the French Decree of 1791 as the first Continental European piece of legislation dealing with 

authorial rights in literary and artistic expressions.701 Some do not think of art Ⅲ extraordinary 

and merely view it as setting a ‘requirement of the playwright’s written consent to perform a 

690 The French La Commune de Paris was the government and legislative body of Paris. 
691 Ibid. 
692 Assemblée nationale constituante was the national government and legislative body. On 9 July 1789, the 

National Assembly reconstituted itself as the National Constituent Assembly. Even after, many still referred 
it as the National Assembly or the Constituent Assembly. 

693 The Decree of 1791 (n 88). 
694 Ginsburg, ‘Tale of Two Copyrights’ (n 2451) 1007 (citation altered). 
695 These members were known as Comédiens. 
696 Ginsburg, ‘Tale of Two Copyrights’ (n 2451) 1006. 
697 Liemer, ‘On the Origins of Le Droit Moral’ (n 89) 107. 
698 This right was also referred to as the performance right or the right to dictate performance. Some consider it 

as the playwright’s contract right. 
699 Khan, ‘Intellectual Property and Economic Development’ (n 183) 32. 
700 Schönwetter (n 135) 27. 
701 Ibid. 
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play as it did not specify what a playwright owned or had a right to, other than the written 

consent’. 702  Others take a moderate stand and contend that the Decree’s conferring or 

recognising playwrights’ right to control the public staging was principally a means to 

terminate the monopoly of Comédie Française.703 

 

During the Ancien Régime, the Comédie Française held the monopoly to perform plays in 

Paris.704 Thus the only way for a playwright’s plays to be performed to the public was to enter 

them into the repertoire of the Comédie Française.705 And since the troupe of the Comédie 

Française could choose the play scripts they would act, they possessed superior negotiating 

power over playwrights.706 Largely due to this reason,707 a playwright only shared the revenue 

of his or her play the first run: ‘when the play stopped being profitable’, it fell from the 

repertoire but if it was to be revived, the troupe would receive all the ticket sales.708 In contrast, 

art Ⅲ allowed the playwright to ‘maintain ownership after a performance run ended’, thereby 

offering him or her a significant bargaining chip.709  Henceforth, depending on his or her 

improved negotiating ability and market forces, ‘a known playwright could procure a theater 

contract that included economic and even non-economic controls over the play’,710 though the 

Article did not specify any rights, neither financial nor moral. 

 

Article Ⅱ provided that after the death of a playwright, his or her heir would own the 

 
702 See, eg, Liemer, ‘On the Origins of Le Droit Moral’ (n 89) 108. 
703 See Martin Senftleben, ‘More Money for Creators and More Support for Copyright in Society Fair 

Remuneration Rights in Germany and the Netherlands’ (2018) 41(3) Columbia Journal of Law and the Arts 
413, 417. 

704 Brown has written a detailed sociological study of the Comédie Française playwrights of the Ancien Régime. 
Liemer, ‘On the Origins of Le Droit Moral’ (n 89) 94; Gregory S Brown, A Field of Honor: Writers, Court 
Culture, and Public Theater in French Literary Life from Racine to the Revolution (Columbia University 
Press, 2005). 

705 Liemer, ‘On the Origins of Le Droit Moral’ (n 89) 98. 
706 Ibid 93-105. 
707 From Liemer’s discussion of Comédie Française and especially the rights of the playwright, other reasons 

can be summarised. For example, some playwrights were wealthy noblemen and not particular concerned 
about the remunerations from their plays. Other middle-class playwrights were tended to mimic 
remunerations and more cared about non-economic interests. Also, the troupe may offer playwrights other 
benefits in return such as free entrance into the theatre and some free tickets. Ibid. 

708 Ibid 100-101. 
709 Ibid 109. 
710 Ibid 108. 



109 

playwright’s plays for five years; 711  after that period, the plays were considered ‘public 

property’, that is entering the public domain.712 Therefore, unlike the English Copyright Act 

of 1710 (the Statute of Anne) and the US Copyright Act of 1790, the French Decree of 1791 

‘left no ambiguity about the end point of the author (playwright)’s domain’.713 

As a result of this art, there were no French cases discussing whether the author has natural 

rights in his or her works. However, this is not to say that no party in France has asserted such 

rights; instead, the idea of the author’s natural rights upon the work was initially used as an 

instrument for holding discussions between Parisian and provincial publishers dating back to 

the early 18th century.714 On the one hand, to justify the renewal of expired privileges and 

essentially to control all bestsellers in perpetuity,715 Parisian publishers insisted their lifelong 

property rights to the works obtained from authors.716 They declared that they possessed those 

rights due to the manuscripts they had bought from the authors, rather than due to the royal 

grant.717  On the other hand, provincial publishers sought to safeguard the end point of all 

privileges — the public domain — by emphasising public interests such as the free interchange 

of ideas in the literature.718 Both parties appealed to justice in their debate, which was dealt 

with in the King’s Council of State.719 As a response, it issued the ruling of 28 February 1723, 

more commonly referred to as the Code De La Librairie,720  which applied to the entire 

711 The 1791 Decree is the first copyright law that stipulated the copyright term as the life of the author plus 
certain years (life-plus term), rather than a particular number of years. See, eg, Paul Edward Geller, ‘Legal 
Transplants in International Copyright: Some Problems of Method’ (1994) 13(1) UCLA Pacific Basin Law 
Journal 199, 201. 

712  Some argue that the concept of the public domain in the 1791 Decree was more extensive than the expiration 
of term. The public interest in a work was incipient as soon as the author disclosed his or her work. Authors’ 
labour justified their rights in works before publication, but the public’s more fundamental claims formed an 
ever present background. See Ginsburg, ‘Une Chose Publique’ (n 338) 655. 

713 Ibid (citation altered). 
714 Matveev (n 32) 350. 
715 Ibid. Some add that another reason for Parisian publishers to promote the idea of authors’ natural rights in 

their works was to deflect criticism of monopoly they held upon the commerce of books. See Khan, 
‘Intellectual Property and Economic Development’ (n 183). 

716 Matveev (n 32) 350. 
717 Ibid. 
718 Ibid. The real goal of provincial publishers was to share profits of bestsellers by receiving privileges or even 

perpetual privileges. 
719 Ibid. 
720 Ruling of the King’s Council of State of 28 February 1723 (‘Code de la librairie’). Though the revisions of 

1777 were to alter completely the 1744 Ruling’s treatment of the privileges, this Ruling remained the 
fundamental document governing the book trade for the remainder of the Ancien Régime. Raymond Birn, 
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monarchy in 1744. This Code covered many aspects of the book trade,721 but ‘failed to define 

privileges or state criteria for their prolongations’, and did not recognise authors in the 

legitimate participants of the trade, printers, sellers, and registered colporteurs. 722  The 

successor legislation to the Code — the Decree of 1777, as previously explicated, closed this 

loophole by conferring or recognising the perpetual rights of the author before publication and 

affirming time limits on privileges.723 

 

2.4.3.2 The French Decree of 1793 

Background 

Five months after passing the 1791 Decree, the National Constituent Assembly implemented a 

law abolishing craft guilds and trade unions;724 it was later dubbed the Loi Le Chapelier (Le 

Chapelier Law). With abolition of the Paris Book Guild, the publication of ‘pamphlets, 

broadsides, and works of similarly short length and timeliness’ experienced a sharp upswing; 

although the abolition severely undermined the publishing of creative and informative 

books.725 As noted by Professor Jane Ginsburg, this led ‘Revolutionary thinkers and legislators 

to perceive a crisis in ideas and letters’.726 ‘Unless some system of incentive and economic 

security were restored, book publication, and thus the dissemination of the Enlightenment itself, 

might cease.’727 ‘Authors’ rights became necessary to the perpetuation and further flowering 

of Revolutionary ideals.’728 In light of this, the National Convention729 issued the Decree of 

 
‘The Profits of Ideas Privileges En Librairie in Eighteenth-Century France’ (1970) 4(2) Eighteenth-Century 
Studies 131, 144. 

721 The Code or Ruling covered the administration and composition of the (publishing) community, censorship 
procedures, the policing of published works, the rights of authors, the role of itinerant peddlers (colporteurs), 
the auxiliary trades, and finally the privileges and permits. Ibid. 

722 Ibid (citation altered). Colporteurs were traveling salespeople who set out to visit individual families in a 
variety of local communities in order to sell books, mostly bibles. Lyons observes that ‘[o]n the eve of 
the1848 Revolution, over 3000 colporteurs were authorized in France.’ Martyn Lyons, ‘What did the 
Peasants Read? Written and Printed Culture in Rural France, 1815-1914’ (1997) 27(2) European History 
Quarterly 165, 176. 

723 Geller, ‘Copyright History and the Future’ (n 188) 221. 
724 Geoffroy-Schwinden (n 688) 7. 
725 Ginsburg, ‘Tale of Two Copyrights’ (n 2451) 1013. 
726 Ibid. 
727 Ibid 1014 (citation altered). For an explanation of why French copyright law was crucial to the 

Enlightenment, see Parrott (n 79) 34. 
728 Ginsburg, ‘Tale of Two Copyrights’ (n 2451) 1014. 
729 The Convention nationale (National Convention) was founded on 10 August 1792. It was the first 

government of the French Great Revolution, following the two-year National Constituent Assembly and the 
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19 July, 1793,730 which proclaimed the ‘Declaration of the Rights of Genius’. 

 

Content 

Article 1 of the Decree provided authors with a set of exclusive rights to exploit their works, 

comprising the exclusive right to sell, or to allow others sell, and to disseminate the works in 

the territory of the Republic, and to transfer that properties in full or in part.731 These rights 

were given to authors of writings of all kinds, including composers, painters, and engravers. 

Some considered those rights as the droit d’auteur,732 the right of the author.733 They were 

placed firmly in the hands of the author as personal rights in his or her work, whether it be a 

literary or a dramatic work and, whether in the realm of the performing or the visual arts.734 

However, this ignores the fact that the art did not provide explicitly for droits moraux (moral 

rights), an essential component of the droit d’auteur. The rights conferred on creators of content 

generally by the Decree of 1793 had a slightly longer duration than the de facto public 

performance right granted by the 1791 Decree to playwrights — the life of the author plus ten 

years. After this time, the work was, as the Rapporteur for the Decree Le Chapelier has put it, 

deemed as a ‘public property’.735 Although the 1793 Decree accorded rights, ‘it did not define 

the ‘property’ that authors could alienate, and their heirs could inherit.’736 Some argue that the 

law both acknowledged that the author’s work was personal property, and also that literary and 

artistic works constituted a public good that should be openly accessible in perpetuity.737 

Therefore, they conclude that authorial rights in his or her work were ‘the humblest and least 

protected of all property rights in France since they were enforced having regard to protecting 

 
one-year Legislative Assembly. 

730 The Decree of 1793 (n 88). It was also known as the French Literary and Artistic Property Act, Paris (1793) 
or the French Copyright Act 1793. 

731 Many consider the Decrees of 1791 and 1793 as a pair of statutes and they were the first explicit recognition 
of the droit d’auteur (the rights of authors) in the continental Europe. See, eg, Karolina Andersdotter, Cross-
border Copyfight European Libraries Re-thinking the InfoSoc Directive (Uppsala University Publications, 
2015) <http://uu.diva-portal.org/smash/record.jsf?pid=diva2%3A814857&dswid=-555> 10. Some argue that 
the fact that the literary and artistic property could be transferred in part introduced licensing possibilities. 
Liemer, ‘On the Origins of Le Droit Moral’ (n 89) 110. 

732 Some thus referred to the Decrees of 1791 and 1793 as droit d’auteur Decrees. 
733 Florence-Marie Piriou, ‘The Author’s Right to Intellectual Property’ (2002) 49(196) Diogenes 93, 96. 
734 Stewart, ‘Encouraging the Arts by Legal Protection’ (n 87) 279. 
735 See Liemer, ‘On the Origins of Le Droit Moral’ (n 89) 107 nn 252. 
736 Ibid 110 (citation altered). 
737 Geoffroy-Schwinden (n 688) 8. 
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the public domain and social utility’.738 

 

Article 6 required two copies of each work be deposited at the National Library, for a visual 

work, at the Cabinet des Estampes.739  Some believe that its purpose was to establish an 

authoritative collection of legally printed works in France.740 More importantly, the deposit 

requirement was the only prerequisite for the enforcement of exclusive rights. French courts 

took a step further and construed compliance with this formality as giving rise to the exclusive 

rights.741  Lastly, the protection under the Decrees of 1791 and 1793 was extended to all 

foreigners regardless of whether French authors were protected in the other country of origin.742 

 

2.4.3.3 The Philosophical Framework of the Decrees of 1791 and 1793 

The philosophical framework of the Decrees of 1791 and 1793 is somewhat uncertain. Some 

academic commentators argue that one of the main goals of these Decrees was to recognise the 

author’s literary and artistic property as the work of the fruits of the author’s thoughts and 

intellectual creativity.743 To strengthen their argument, these scholars point out that under the 

Decrees, authors were allowed to own this intellectual property throughout their lifetime and 

pass it to their heirs for five or ten years after their death (post mortem auctoris); the property 

was freely transferable, either in part or completely. The French Cour de cassation (the supreme 

court for civil and criminal matters) commented this in 1842 and 1880, stating that, ‘literary 

and artistic property was viewed under the law like any other form of property.’744  Those 

commentators often mention Joseph Lakanal who, in the Report for the 1793 Decree, stated 

that ‘of all properties the least contestable, the one whose increase cannot harm republican 

 
738 Khan, ‘An Economic History of Copyright’ (n 575) (citation altered). 
739 One year earlier, the 1792 law amended the de facto exclusive right of public performance, conditioning the 

vest of this right on compliance with a notice giving obligation. The Decree of 30 August 1792, art 4-6. The 
formality of deposit was abolished in 1925 to allow French law to conform to the Berne Convention. 

740 Geoffroy-Schwinden (n 688) 8. 
741 For a discussion of case law regarding formalities and the acquirement of French copyright, see Ginsburg, 

‘Une Chose Publique’ (n 338) nn 103. 
742 William Patry, ‘Choice of Law and International Copyright’ (2000) 48(3) The American Journal of 

Comparative Law 383, 416 nn 155. 
743 Kate Darling, ‘Contracting About the Future: Copyright and New Media’ (2012) 10(7) Northwestern Journal 

of Technology and Intellectual Property 485, 503. 
744 Ibid. 
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equality, nor offend liberty, is indisputably the products of genius’. 745  To rebut the 

characterisation of the published work as public property, Lakanal contended that: ‘it makes no 

sense for the author’s right to disappear at the very moment at which he exercises it’.746 He 

asked rhetorically: ‘[b]y what stroke of fate must it be that the man of genius, who devotes his 

waking hours to the instruction of his fellow citizens, might look forward only to a sterile glory, 

and might not claim the legitimate tribute of such noble work?’.747  Perhaps the strongest 

endorsement for the argument comes from Le Chapelier’s summation of the 1791 Decree: the 

most sacred, the most legitimate, the most unassailable, and…the most personal of all 

properties, is the work which is the fruit of a writer’s thoughts.’748 

 

Nevertheless, this statement was in the context of unpublished works. In relation to published 

work, Le Chapelier opined: 

 

all educated men may come to know it (the published work), assimilate the beauties contained 

therein and commit to memory the most pleasing passages, it seems that from that moment on 

the writer has associated the public with his property, or rather has transmitted it to the public 

outright; however, during the lifetime of the author and for a few years after his death nobody 

may dispose of the product of his genius without consent. But also, after that fixed period, the 

property of the public (propriété publique) begins, and everybody should be able to print and 

publish the works which have helped to enlighten the human spirit.749 

 

Taking into account Le Chapelier’s desire to reconcile authors’ private property rights in their 

works with the public interest in the dissemination of knowledge and culture contained in the 

works, some jurists consider that with regards to the French enactments of 1791 and 1793, 

 
745 Ginsburg, ‘Une Chose Publique’ (n 338) 656. 
746 Ibid. 
747 Ibid. 
748 Ibid 
749 Stina Teilmann, ‘British and French Copyright: A Historical Study of Aesthetic Implications’ (PhD Thesis, 

University of Southern Denmark, 2004) 50. For a slightly different translation of Le Chapelier’s statement, 
see Ginsburg ‘Une Chose Publique’ (n 338) 655. 
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utilitarian goals were hidden behind the rhetoric of natural law.750 For instance, the defence of 

the liberty of the theatre against the monopoly enjoyed by the Comédiee Française can be 

regarded as one of the main principles of the 1791 Decree. Likewise, the 1793 Decree conferred 

property rights on authors mainly to strengthen their hand as against publishers, whose 

monopolies impeded the further flowering of revolutionary ideals. More generally, these 

scholars argue, the rationales of the Decrees of 1791 and 1793 included the promotion of 

knowledge and learning by ensuring public access to ‘multiple editions and lower prices’ for 

intellectual works.751 Accordingly, the author became distanced from his or her works as the 

owner, and became instead a medium for cultural heritage that could not possess his or her 

creations in perpetuity.752 The author instead contributed to a collective national heritage of 

genius.753  Some legal commentators go further and even completely deny the literary and 

artistic property right in Revolutionary France as a natural individual right. They contend that 

it was founded in society itself — the author was rewarded with such right not as the creator 

but as ‘hero of public enlightenment’, not as a ‘private individual’ but rather as a ‘public 

servant’.754 Thus, they argue that it was through neither a philosophical nor material concern 

for intellectual property that these Decrees were founded, but through a political concern as to 

where authors and their works would fit into a regenerated France.755 

750 See Ginsburg, ‘Tale of Two Copyrights’ (n 2451) 1011-12; see also Par Anne Latournerie, ‘Petite Histoire 
Des Batailles Du Droit D’Auteur’ [Short History of Copyright Battles] (2001) 2 Multitudes 37, 42. 

751
Armstrong, ‘Two Comparative Perspectives’ (n 80) 710. 

752 Geoffroy-Schwinden comments that ‘[a]uthors’ political identities were renegotiated from a privileged 
creature of the absolutist police state into a servant of public enlightenment’. Geoffroy-Schwinden (n 688) 9. 

753 Ibid. 
754 Martin Kretschmer and Friedemann Kawohl, ‘The History & Philosophy of Copyright’ in Simon Frith and 

Lee Marshall (eds), Music and Copyright (Edinburgh University Press, 2004) 21. 
755 Geoffroy-Schwinden (n 688) 9. The Decrees of 1791 and 1793 were incorporated into Napoleon’s Code in 

1804. The Decrees were superseded by the law of 11 March 1957. Each hardly more than a page long, 
remained the dispositive statutes on the author’s rights protection for the next century and a half. The 
exclusive right of public performance granted by the 1791 Decree has been gradually construed to include 
the control of showing the works in newer media. Similarly, the protection under the Decree of 1793 has 
been extended by the court to ‘any…production of the mind or genius belonging to the beaux arts (fine 
arts)’, such as designs and sculpture. Geller, ‘International Copyright’ (n 205) 23. 
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2.5 PHILOSOPHICAL FRAMEWORKS UNDERLYING COPYRIGHT SYSTEMS 

The ideological justification for copyright law756  — the rationale behind the adoption of 

copyright law — is undoubtably complex. At least seven justifications have been identified 

drawing concepts of natural rights, utilitarian ideology, 757  just reward, 758  democracy, 759 

economics, culture, and society. Although no one justification has been universally accepted, 

the first two, which have philosophical roots, are predominant as they address the foundation 

and objective of a copyright system and determine the nature of the exclusive right in the 

system. They are widely regarded as philosophical frameworks760 for copyright systems. The 

other justifications are specific and fit in with the first two ‘umbrella’ frameworks. The natural 

rights framework, which places emphasis on the reason for copyright protection, is 

deontological, deriving from considerations of rightness and wrongness.761  The utilitarian 

framework, which focuses more on the impact of copyright protection, is consequentialist, 

assuming a connection between copyright protection and creative activity.762 

The study of the philosophical framework for the copyright system is not simply a theoretical 

or academic question.763 It is in fact essential for an informed understanding of statutory design, 

and practical application of copyright systems.764 The rationales behind statutory provisions, 

756 The term ‘copyright law’ here refers generally to all forms of protections of exclusive rights in creative 
works. Thus, the French droit d`auteur law is also included. The word ‘copyright system’ in this Section also 
has a broad meaning, including the system of droit d`auteur. 

757 The utilitarian ideology is also known as the pragmatic or incentive rationale. 
758 The just reward rationale is also known as the reward rationale. 
759 The democracy rationale is also known as the freedom of expression rationale. 
760 They are referred to as philosophical ‘bases’, ‘justifications’, ‘frameworks’, or ‘foundations’ of copyright 

systems. For the purposes of this thesis, the word ‘frameworks’ is used. 
761 Günther states that ‘[a]s philosophical background, justifications for copyright can also be classified as 

deontological theories, driving from considerations of rightness and wrongness…’ Günther adds that 
‘[d]eontological theories view copyright as a matter of rights (to some extent, IP protection as an end in 
itself), as Lockean theory does, employing natural rights framework and construing copyright as a natural 
right…’ Petteri Günther, ‘Transformation of the Recorded Music Industry to the Digital Age: A Review of 
Technology-Driven Changes in the EU Copyright Framework Focusing on Their Effect on Digital Music 
Markets’ (PhD Thesis, Svenska handelshögskolan, 2016) 25. 

762 Günther complements that ‘[h]owever, consequentialist theories seek to justify copyright protection based on 
the consequences of that protection, that is, that it produces a desirable effect (intellectual property protection 
as means to an end), the most common being utilitarianism.’ Ibid. 

763 Usadel (n 191) 52. 
764 Ibid. 
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the recognise, accord or deprive of exclusive rights, and the limitations upon these rights, are 

all influenced by philosophical frameworks, ‘which have developed over centuries and still 

hold true today’.765 These philosophical frameworks — natural rights and utilitarian — are 

analysed below. 

2.5.1 The Natural Rights Framework 

Under the natural rights framework, the grant of rights to authors in their works is ‘the right 

thing to do’ because creative works result from authors’ acts of creation.766 This is further 

explained by two lines of thinking — labour rationale and personality rationale. 

The Labour Rationale 

The labour argument runs that: as a matter of rightness and justice, authors are entitled to 

control the communication of their thoughts to society and to profit from the fruits of their own 

mental labours.767 It was the English philosopher John Locke who laid the groundwork for this 

author-centered legal rationale by claiming in his Two Treatises of Government768 that ‘only 

the effort (labour) one invests to pick up the fruits or create something from the raw material 

provided by nature justifies the acquisition of private property.’769  Yet the Lockean labour 

theory of private property 770  is under two assumptions: first, an ‘unrestricted supply of 

resources’ in a ‘world of abundance’,771  and second, the private property being tangible, 

exhibiting some degree of rivalrousness and excludability, which are two economic 

concepts.772 

765 Günther (n 761) 25. 
766 Ibid. 
767 Geller, ‘Copyright History and the Future’ (n 188) 225. 
768 Locke (n 500). 
769 Locke stated that ‘[t]hat labour put a distinction between them and common: that added something to them 

more than nature, the common mother of all, had done; and so they became his private right.’ Ibid 104. 
Diderot made the jump to arguing that authors obtained freely alienable property in the works of their minds, 
much as farmers did in land they tilled and its crops. Geller, ‘International Copyright’ (n 205) 24. Lawrence 
Sterne put it a little crudely but accurately in Tristram Shandy ‘the sweat of a man’s brows and the 
exsudations of a man’s brains, are as much a man’s own property, as the breeches upon his backside.’ 
Stewart, ‘Encouraging the Arts by Legal Protection’ (n 87) 279. 

770 The Lockean labour theory of private property is also known as the Lockean discourse of possessive 
individualism or the Lockean labour theory of value or property. 

771 In a world of abundance, the supply of resources never runs dry, and everybody is free to pick up the fruits of 
the earth. The earth’s fruits belong however in a state of nature to the commons by the will of God. 

772 Schwarz and Bullis point out that ‘[a] good is rivalrous if only one person can consume one unit of it at one 
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While the real world bears little resemblance to ‘Lockean world of abundance’, a certain degree 

of similarity can hardly be denied in the realm of intangible goods.773 Contrary to tangible 

goods, intangible goods show the characteristics of non-rivalrousness 774  and non-

excludability’: a good is non-rivalrous if more than one person can consume one unit of it at 

one time;775 a good is non-excludable if one person cannot exclude another from consuming 

it.776 Because of these defining characteristics,777 countless generations of authors are able to 

ground their creative activities in the intangible creations of their predecessors (cultural 

heritage) without diminishing the intellectual world’s supply of ideas and original 

expressions.778  Consequently, a line has been drawn between the Lockean natural right to 

physical property and the authorial right to intellectual property in the respective world of 

abundance.779 As explained by Martin Senftleben, ‘[t]he mechanism of acquiring property, in 

both worlds, is the same: the property right results directly from mixing labour with the raw 

material found in each world.’780 ‘As the author spends time, money, and effort on the creation 

of a new work, this work becomes his or her property.’781 

By setting up the private property to be corporeal, Locke linked the desire for privatising raw 

materials (or resources) with the need for preserving resources.782 He claimed that if they are 

left in the commons, utilities of resources will gradually diminish due to either ‘over use’ or 

‘neglect’ — a problem known as ‘Tragedy of the Commons’.783 By postulating an unlimited 

time.’ Andrew D Schwarz and Robert Bullis, ‘Rivalrous Consumption and the Boundaries of Copyright Law: 
Intellectual Property Lessons from Online Games’ (2005) 10 Intellectual Property Law Bulletin 13, 23. 
Figliomeni adds that ‘[e]xcludability is related to rivalry, but distinct. It is an economic concept referring to 
the ability of one to exclude another from consuming a resource.’ Marco Figliomeni, ‘The Song Remains the 
Same: Preserving the First Sale Doctrine for a Secondary Market of Digital Music’ (2014) 12(2) Canadian 
Journal of Law and Technology 219, 233. 

773 Senftleben, ‘More Money for Creators’ (n 703) 419. 
774 Non-rivalrousness is also known as non-competitiveness or non-rivalry. 
775 Senftleben, ‘More Money for Creators’ (n 703) 232. 
776 Ibid 233. 
777 Non-rivalrousness and non-excludability are also referred to as public good characters. 
778 Senftleben, ‘More Money for Creators’ (n 703) 419. 
779 Ibid. 
780 Ibid (citation altered). 
781 Ibid. 
782 Schönwetter (n 135) 34. 
783 Ibid. Towse, Handke and Stepan comment that ‘[t]he “Tragedy of the Commons” has come to exemplify the 
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supply of resources, Locke concentrated on ‘the individual labourer at the moment when 

property is acquired, instead of considering the implications of the acquisition of property for 

the overall utility of society.’784  However, it should be noted that ‘the use of non-rivalry 

creative work does not impair the utility of the work for someone else; thus, the threat of 

diminishment does not exist for the intangible intellectual good.’785 Moreover, even though 

creative works are not abundance, they have a much higher degree of non-rivalry, and non-

excludability, meaning that they can be freely shared by all. Therefore, the propertisation of 

intangible works with little regard to authorial incentives or public benefits contradicts what 

Locke had in mind when formulating his justification of property.786 Overall, even though John 

Locke laid the groundwork for the labour rationale, the Lockean labour-based theory of private 

property cannot provide a solid philosophical foundation for this rationale, because the subject 

matter of the rationale — the creative work (a form of intellectual property) — has different 

characteristics from the subject matter of the Lockean theory, which is physical property. 

 

The labour rationale supports authors in obtaining such remuneration as is ‘due them by natural 

equity for the contribution their works made to society’.787 In contrary to many jurists believe, 

this rationale may not necessarily lead authors to own their works in perpetuity as it also has a 

utilitarian rationale. If economic revenue from the works can be expected, authors will have 

more incentives to create new works, which will benefit society at large. 

 

The Personality Rationale  

Another theoretical underpinning for the author-oriented natural rights framework of copyright 

is the personality rationale, which explains the ‘special relationship between the author and his 
 

case for well-established property rights to prevent free-riding and to encourage efficient use. Where 
property, for example land, is held in common, no one participant has the incentive to invest in 
improvements so each “free-rides” on the expectation of investment by the others, with the result that no 
improvement is undertaken. Economic efficiency therefore requires property rights that enable the exclusion 
of users who do not contribute to the creation of value.’ Towse, Handke and Stepan (n 6) 5. 

784 Senftleben, ‘More Money for Creators’ (n 703) 419 (citation altered). 
785 Schönwetter (n 135) 34 (citation altered). 
786 Ginsburg states that ‘[o]ne might query whether John Locke would have endorsed the extension of his labour 

theory of property to incorporeal (or intangible) property in the writings of authors. He did, after all, urge the 
expiry of the licensing act, largely because he objected to the stationers’ “Monopoly of all the Clasick 
Authers and scholers.”’ Ginsburg, ‘Une Chose Publique’ (n 338) 640. 

787 Geller, ‘International Copyright’ (n 205) 25 (citation altered). 
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or her work’.788 This rationale clearly has its origins in the ‘reinforcement of the element of 

individuality’ throughout the eras of Renaissance, Enlightenment, Reformation and 

Romantics.789 By emphasising individuality, more value has been attached to the ‘individual 

creativity of the author’, pushing the author to occupy the center stage of the production of 

creative works. 

 

The personality rationale argues that authors express their will through intellectual creations.790 

Such creations in return become an extension of the personality of authors.791 This rationale 

derives from German philosopher Hegel’s general-right-based theory for private property.792 

This theory can be briefly outlined as follows: 

 

At a certain stage, in the progress of a rational individual, she or he must be able to embody 

her or his will in external objects by possessing and changing them over a period of time in 

such a way that they have a disciplining effect on the individual’s personality, thus 

contributing to her or his freedom and self-development. 

 

Since personality can only define itself in relation to the exercise of will and will must be 

externalized in the material world, there must be a right to some form of exclusive use of 

things over a period of time, at least at certain historical periods. Hence the right to private 

property.793 

 

The Hegelian theory for private property is clearly more applicable to intellectual property than 

physical property: the author’s work is in the first place ‘a means for self realisation’ and, more 

generally, ‘crucial to the satisfaction of some fundamental human needs’.794  French jurist 

 
788 See Lionel Bently and Brad Sherman, Intellectual Property Law (Oxford University Press, 2014) 36 (citation 

altered). 
789 See generally Kretschmer and Kawohl (n 754) 15-19. 
790 Senftleben, ‘More Money for Creators’ (n 703) 415. 
791 Ibid. 
792 Schönwetter (n 135) 33. 
793 Jeremy Waldron, The Right to Private Property (Clarendon Press, 1990). 
794 Schönwetter (n 135) 33. 
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Bernard Edelman goes further and claims that ‘since the work embodies the author’s 

personality, harming it also attacks its creator’.795 The work is thus regarded as a reflection on 

the author. Regardless whether it is sold or published, the work remains connected with its 

author by invisible bonds.796 Due to this intimate connection, the author deserves not only 

pecuniary compensation but ongoing control over how his or her work is used.797 Therefore, 

the personality rationale justifies authors’ economic rights as well as moral rights. 

 

Under this rationale, since authors’ rights are grounded in notions of ‘personhood and natural 

law’, the rights are morally, naturally-principled rights, rather than economically and legally-

granted rights.798 Thus, they ought to be unending and inalienable.799 However, copyright, 

particularly the economic element, can be and is expected to be traded.800 And though purists 

may object, even moral rights are alienable in some countries.801 In general, when authors 

transfer their economic rights, they can still exercise their moral rights afterwards unless a 

contract in writing specifically provides for alienation of moral rights.802 In interpreting such 

contract, the court is expected to be vigilant and apply a strict rule of interpretation (contra 

proferentem) as the contract is often drawn up by or on behalf of an entrepreneur rather than 

 
795 Peter Baldwin, ‘The Battle Between Anglo-American Copyright and European Authors’ Rights’ in Peter 

Baldwin, The Copyright Wars: Three Centuries of Trans-Atlantic Battle (Princeton University Press, 2014) 
45; see also Armstrong, ‘Two Comparative Perspectives’ (n 80) 704. 

796 Armstrong, ‘Two Comparative Perspectives’ (n 80) 704. 
797 Ibid. 
798 Some raise art 27(2) of the Universal Declaration of Human Rights to strengthen the idea that authors’ rights 

are morally, naturally principled rights. This article proclaims that ‘[e]veryone has the right to the protection 
of the moral and material interests resulting from any scientific, literary or artistic production of which he is 
the author.’ This article was then adopted almost verbatim in art 15 of the International Pact on Economic, 
Social and Cultural Rights of 1966. See Nils Bortloff, ‘Collective Management of Rights in Musical, 
Literary and Dramatic Works in Europe’ (1997) 6(1) German American Law Journal 67, 69. International 
Covenant on Economic, Social and Cultural Rights, opened for signature 16 December 1966 (entered into 
force 3 January 1976) (‘ICESCR’). Universal Declaration of Human Rights, adopted for 10 December 1948, 
UNGA Res 217 A, UN Doc A/810 (III) (‘UDHR’). 

799 Ayyar states that ‘[i]t should, however, be noted that in the strict sense, copyright is a natural right with a 
difference. An important feature of a natural right is that it is not distributed as an incentive and cannot be 
bought or sold. A human being acquires the right to life and liberty merely by virtue of being born and 
cannot barter away that right for money or other exchange.’ RV Vaidyanatha Ayyar, ‘Interest or Right? The 
Process and Politics of a Diplomatic Conference on Copyright’ (1998) 1(1) The Journal of World Intellectual 
Property 3, 13. 

800 Ibid. 
801 Ibid. 
802 Ibid. 
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by the author.803 Therefore, if authors’ economic and moral rights fit comfortably within the 

personality rationale, they coexist uneasily with current copyright provisions. In other words, 

this rationale alone is not the philosophical framework underlying the copyright law. 

Weaknesses of the Natural Rights Framework 

The main weakness of the natural rights framework for copyright protection is the denial of 

public domain: copyright, as a natural law right of the author, allows the copyright holder to 

retain control over the work in perpetuity, meaning that the public domain is eliminated. From 

the perspective of knowledge and learning, nonetheless, ‘the public domain is more important 

than copyright’ and ‘the work should be subject to the copyright holder’s control only for a 

limited period of time, not in perpetuity’.804 A limited term of copyright means that the work 

will eventually become freely available in the public domain, while also, for the limited period 

of time enriching the author. The overall social value of a work is realised as the number of 

people who access the work increases.805 Thus, a work in the public domain benefits society 

far more than the same work under the restriction of copyright. 

In addition, it has been argued that the Lockean labour theory is increasingly divorced from 

reality due to the fact that ‘the initiative and the financial backing for the creation of works 

increasingly come from legal entities, rather than individuals’.806 As pointed out by Dr Tobias 

Schönwetter, ‘[e]specially in the context of digitising and the internet, works are often created 

by a vast number of contributors so that the individual part of each author can hardly be 

identified.’807 Today, the extent to which a work reflects its individual author’s personality has 

803
Ibid. 

804 Danilo Penetrante Ventajar, ‘Finding a Home for Orphan Works: Will a Human Rights Perspective Help?’ 
(Master Thesis, Lund University, 2010) 8. 

805 Armstrong comments that ‘[t]he value of art arises from its capacity to inspire, inform, entertain, and 
enlighten.’ He also explains that: ‘[t]here is no art without an audience, whose views also demand 
consideration. Art both reflects and drives culture, and is enmeshed inextricably in the society that nurtured 
the artist. That society-not just the gaggle of artists who happened to produce individual expressive works-
has a collective stake in its own patrimony and may assert interests that compete with, or even sometimes 
trump, the artist’s own.’ Armstrong, ‘Two Comparative Perspectives’ (n 80) 705. 

806 Schönwetter (n 135) 35 (citation altered). 
807

Ibid. 
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also been questioned. 808  Overall, if, in the majority of cases, the individual author’s 

contribution to the copyrighted work is barely identifiable and the author’s personality is not 

transferred to the work, the natural rights framework is deprived of its two theoretical rationales 

— the labour rationale and the personality rationale.809 

2.5.2 The Utilitarian Framework 

Under the utilitarian or incentives-to-create framework, the main objective of copyright law is 

to enrich and diversify the whole culture and thereby enhance the benefits for society.810 This 

framework relies on the motivating power of pecuniary incentives.811  As exclusive rights 

afford an author the control of the reproduction and dissemination of his or her work (the 

copyright monopoly), they offer the possibility of deriving economic benefits from the work.812 

The promise of monetary reward is offered to authors as an incentive to encourage their 

intellectual productivity.813 Copyright protection, thus, is understood as a vehicle to spur the 

creation of socially valuable works.814 In fact, the protection provided by copyright law can 

also be seen as the patronage of the public through commercial sales, a democratic one as 

opposed to the previous censorship-based patronage of monarchy, aristocracy, and church.815 

Lord Thomas Macaulay bluntly and famously analogised such public patronage to ‘a tax on 

808 Ibid.
809 See ibid.
810 The utilitarian concept includes public benefit considerations. These considerations can be traced back to 

Roman law (pro bono publico), and it was Roman statesman and lawyer Cicero who stated that ‘[t]he good 
of the people is the chief law’ (salus populi, suprema lex). Schönwetter (n 135) 30, quoting Marcus Tullius 
Cicero et al, De Legibus Libri Tres (Impensis Et Typis Webelianis, 1852). Usadel adds that ‘[t]he central aim 
is to achieve “the greatest good for the greatest number”. Based on the ideas of the English philosopher 
Jeremy Bentham and later on John Stuart Mill Utilitarianism follows the assumption that human behaviour is 
aligned only by the pursuit for the avoidance of “pain” and the achievement of “pleasure” by way of action. 
Under the “principle of utility” an action is therefore deemed utile when it augments “pleasure”, no matter if 
it is the “pleasure” of the community or the ‘pleasure’ of the individual. After Bentham also a ‘measure of 
government’ is an action and consequently has to be evaluated by applying the “principle of utility”. 
Legislation as a “measure of government” thus is to be considered utile when the sum of individual interests 
i.e. social welfare of the community is augmented.’ Usadel (n 191) 54.

811 Senftleben, ‘More Money for Creators’ (n 703) 420. 
812 Ibid.
813 Ibid 416. Senftleben further states that in Harper & Row v Nation Enterprises, the US Supreme Court went 

on to elaborate that ‘by establishing a marketable right to the use of one’s expression, copyright supplies the 
economic incentive to create and disseminate ideas.’ Ibid 420-21. Harper & Row v Nation Enterprises, 471 
US 539 (1985) (‘Harper & Row’). 

814 Senftleben, ‘More Money for Creators’ (n 703) 415. 
815 Parrott (n 79) 62. Some summarise that copyright is a system for the private finance of public goods: Towse, 

Handke and Stepan (n 6) 3. 
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readers for the purpose of giving a bounty to writers’.816 Without a legislative patronage in the 

form of copyright, ‘no great art can flourish unless it has an audience and unless artists can live 

on it: in other words, to be born and to survive, it must have patronage’.817 Without copyright 

protection, the creation of works of authorship arguably cannot ‘happen at an optimal level’.818 

On the one hand, copyright law ensures the financial return to authors, thereby encouraging 

them to continually create. On the other hand, copyright law accords copyright holders some 

market power, thereby limiting public access to copyright works.819 This inherent and frequent 

conflict between providing incentives to create and broadening public access is commonly 

referred to as the Incentives–Access Trade Off.820  Therefore, the utilitarian framework of 

copyright law implies a balance between copyright holders and public interests. As stated by 

Professor Guy Rub, ‘[t]he first goal of copyright law, and in many respects its raison d’être, is 

to provide incentives to create’, but ultimately, it aims to benefit the public (and not the 

copyright holder).821 The utilitarian understanding and interpretation of copyright norms and 

provisions follow their utility for society. ‘Most provisions that increase the incentive to create 

also reduce access to the work and vice versa.’822 ‘However, they differ in the magnitude of 

816 Rose, ‘Nine-Tenths of the Law’ (n 384) 83, quoting Thomas B Macaulay, ‘A Speech Delivered in the House 
of Commons’ in TBMB Macaulay, The Works of Lord Macaulay: History of England (Longmans, 1897) 201. 

817 Parrott (n 79) 62, quoting William Charvat, The Profession of Authorship in America, 1800-1870: The Papers 
of William Chavat (The Ohio State University Press, 1968) 168. 

818 Günther (n 761) 26. 
819 See William M Landes and Richard A Posner, ‘An Economic Analysis of Copyright Law’ (1989) 18(2) The 

Journal of Legal Studies 325. 
820 See, eg, David W Barnes, ‘The Incentives/Access Tradeoff’ (2010) 9(3) Northwestern Journal of Technology 

and Intellectual Property 96; see also Guy A Rub, ‘Rebalancing Copyright Exhaustion’ (2015) 64(3) Emory 
Law Journal 741, 765. In Stewart v Abend, the Court held that ‘[t]he [Copyright] Act creates a balance 
between the artist’s right to control the work during the term of the copyright protection and the public’s 
need for access to creative works.’ Stewart v Abend, 495 US 207 (1990). Lord Mansfield in Sayre v Moore 
once noted that ‘[w]e must take care to guard against two extremes equally prejudicial: the one, that men of 
ability may not be deprived of their just merits, and the rewards of their ingenuity and labour; the other, that 
the world may not be deprived of improvements, nor the progress of the arts be retarded.’ Sayre v Moore, 
102 ER 138 (1785). The rationale underlying the protection of copyright was also stated by the US Supreme 
Court, in Mazer v Stein, thus ‘the conviction that encouragement of individual effort by personal gain is the 
best way to advance the public welfare.’ Todd Shuster, ‘Originality in Computer Programs and Expert 
Systems: Discerning the Limits of Protection Under Copyright Laws of France and the United States’ (1992) 
5(1) Transnational Lawyer 1, 15 nn 50; Mazer v Stein, 347 US 201, 219 (1954) (‘Mazer’). 

821 In the phrase of one court, ‘[t]he immediate effect of our copyright law is to secure a fair return for an 
author’s creative labor. But the ultimate aim is, by this incentive, to stimulate artistic creativity for the 
general public good.’ Shuster (n 820) 16. 

822 Rub (n 820) 765 (citation altered). 
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these two effects.’ 823  ‘Therefore, copyright law should only consist of provisions which 

provide authors with significant incentive with little reduction to access as well as those which 

provide significant access with little harm to the incentive.’824 There is thus an optimal level 

under which a varied mix of high-quality works are created which the public can access easily 

and cheaply. Following this line of thought, the role of the author is less important. ‘When 

granting rights in an author’s work contributes to public utility, rights should be granted; when 

it does not, rights should be limited.’825 Copyright thus is not a natural right but a state or 

government grant of monopoly. 

 

The Democratic Rationale 

As a branch of the utilitarian framework of copyright law, the democratic rationale views 

copyright benefiting society from a different perspective. 826  Seeking the justification of 

copyright protection in the ‘democratic paradigm’,827  this rationale focuses on copyright’s 

function in promoting the democratic character of public discourse.828 As Professor Netanel 

points out, copyright is ‘fortifying our democratic institutions by promoting public education, 

self-reliant authorship, and robust debate’.829 More precisely, first, through encouraging the 

creation and dissemination of works of authorship, copyright increases the diffusion of learning 

and knowledge as well as ‘ensure broad based access to the benefits of social and economic 

development’.830 These contribute to citizen education and creative exchange, which serve as 

foundations for a democratic society.831 Second, by offering authors the opportunity to derive 

adequate economic returns from their works, copyright safeguards authors independence from 

 
823 Ibid (citation altered). 
824 Ibid (citation altered). 
825 Ibid (citation altered). Macaulay is often cited with the following famous quote ‘[c]opyright is a monopoly 

and produces all the effects which the general voice of mankind attributes to monopoly…the effect of a 
monopoly is to make articles scarce, to make them dear, and to make them bad…It is good that authors be 
remunerated; and the least exceptional way of remunerating them is by a monopoly. Yet monopoly is an evil; 
for the sake of good, we must submit to evil; but the evil ought not to last a day longer than is necessary for 
the purpose of securing the good.’ See Ruth Towse, ‘Copyright and Economics’ in Lee Marshall and Simon 
Frith (eds), Music and Copyright (Routledge, 2013). 

826 Günther (n 761) 26. 
827 Ibid. 
828 See, eg, Netanel (n 12) 288. 
829 Ibid 291. 
830 Khan, ‘An Economic History of Copyright’ (n 575). 
831 Netanel (n 12) 291. 
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‘any kind of patronage’ which might seek to restrict their ‘freedom of expression’. 832 

Audiences of copyrighted works, in turn, can enjoy the works created ‘in the absence of 

manipulation and censorship’.833 Third, copyright facilitates free and independent intellectual 

debates as long as it guarantees a fair remuneration which enables authors to earn a living on 

the framework of their creative works.834 Therefore, under the democratic rationale, copyright 

is constructed in accordance with the democratic paradigm; it is a ‘state measure’ which ‘uses 

market institutions to enhance the democratic character of civil society’ and is thus perceived 

as an ‘engine of free expression’.835 

 

The Economic Incentive Rationale 

Like the democratic line of reasoning, the economic incentive rationale, as another important 

branch of the utilitarian framework of copyright law, takes into account the ‘economic 

importance of copyright law’.836 The framework of Paretian welfare economics is influential: 

in a static world of perfect competition,837  in order to reach economic efficiency (Pareto 

optimality) 838  producers are expected to price their goods at the marginal cost of 

distribution,839 that is, the cost of supplying the next additional unit to consumers. However, 

information goods (eg literature, music, video, and software) are considered to have the 

characteristics of public goods as they are largely non-rivalry and may be non-excludable.840 

The content of the goods is non-rivalrous, in contrast, the carrier of that content (eg paper, 

cassette or CD) is itself excludable.841 ‘Excludability is very much tied up with technologies’, 

which determine the availability and cost of means of exclusion. 842  For example, in the 

 
832 For an explanation of why copyright guarantees freedom of expression, see ibid 358[2]. 
833 Senftleben, ‘More Money for Creators’ (n 703) 421. 
834 Ibid. 
835 Ibid 363, 416, 420, 421. Senftleben finds that in Harper& Row v Nation Enterprises, the US Supreme Court 

referred copyright as the ‘engine of free expression’. Harper & Row (n 813). 
836 Usadel (n 191) 55. The economic incentive rationale is also known as the neoclassical economic argument, 

which is a form of economic analysis of the copyright system. 
837 A static world of perfect competition is a world where there are constant returns to scale, marginal cost 

pricing, no public goods or externalities, no transaction costs and of course, no technological progress. 
Towse, Handke and Stepan (n 6) 4. 

838 Pareto optimality is also known as Pareto optimality or Pareto optimal results. 
839 Marginal cost of distribution is also known as the cost of reproduction. 
840 Towse, Handke and Stepan (n 6) 5. 
841 Ibid. 
842 Ibid. 
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absence of effective Technological Protection Measures (TPMs), digital commodities like e-

books and MP3 songs can be copied and shared with an infinite quantity of users. Therefore, 

certain digital technologies increase the public-goods aspect of information goods. Non-rivalry 

suggests that the marginal cost of distributing information goods is zero or close to zero, 

implying that ‘free access is needed for economic efficiency.’843 Anticipating this, consumers 

will not be willing to pay for the goods and accordingly, producers rationally will not invest in 

producing them in the first place, leading to under production.844 This is known as the public 

goods problem,845 a form of market failure.846 

Another problem associated with the economic incentive rationale for copyright is economies 

of scale. In industries displaying economies of scale, all producers incur a large fixed cost, the 

same fixed cost, in producing the products.847 In order to recoup the fixed cost, each producer 

must be able to sell a sizable quantity of the product, at a price which not only covers the 

marginal (variable) cost of production but also contributes to the recovery of this fixed cost.848 

Competitive pressures, however, reduce prices to the marginal cost and limit the scale of any 

one producer, preventing producers from recouping their fixed costs.849  In anticipation of 

potential losses, rational producers may forgo production in the first place, leading the 

possibility of such industries to disappear altogether.850  Economies of scale thus presents 

another form of market failure.851 What may prevent this failure is that fewer producers enter 

the market and thus pricing is not as competitive as it would otherwise be. Since the ones that 

do enter have the same level of costs, none has any advantage over the others and the price in 

the market can stabilise at a level such that all producers can make profits. 

843 Ibid 6; see also Usadel (n 191) 55. 
844 See Schönwetter (n 135) 30. 
845 The public goods problem is also known as the free-rider problem. 
846 Market failure happens when the market by itself cannot resolve this problem by providing a proper 

motivation to produce information goods. This means that free markets do not lead to efficient results. 
Usadel (n 191) 68-9. 

847 See Gillian K Hadfield, ‘The Economics of Copyright: An Historical Perspective’ (1988) 38 Copyright Law 
Symposium 1, 14; see also Landes and Posner (n 819) 328. 

848 Hadfield (n 847) 14. 
849 Ibid. 
850 Ibid. 
851 Ibid. 
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When an input in the production of the product is a public good (eg an author’s creative work), 

not all producers in the market have the same level of costs.852 In particular, the first producer 

who invests in the public good (purchasing the manuscript which contains the work from the 

author) incurs a much higher fixed cost, while the later producers can simply acquire the public 

good (copying the manuscript) at no cost or a cost significantly lower than that incurred by the 

first producer.853 In a fully competitive market, later producers can undercut the first producer 

and reduce its profitability.854 If they are able to do so extensively enough, the first producer 

might not only fail to recoup the fixed cost (the significant expense of publication) but also 

make net losses.855 Anticipating this, producers would be unwilling to take the initiative.856 

Therefore, the need for some sort of protection to support the functioning of the industry which 

demands a public good input is even more compelling.857 

 

For the achievement of welfare maximisation (Pareto optimality), the solution to the problems 

of public goods and economies of scale (two market failure cases) is a form of state intervention 

— intellectual property rights, in this case, copyright.858 By creating a limited monopoly right 

called copyright and granting it to the author and others, copyright holders are given an 

opportunity to charge prices of information goods above the marginal costs to reap profits 

greater than zero.859 Such a monopoly (copyright monopoly) is a form of ‘natural monopoly’, 

‘where a monopoly producer is able to supply the market more efficiently than if there were 

competition.’ 860  This monopoly gives an incentive to copyright holders to produce and 

 
852 Ibid 15. 
853 Ibid. 
854 Ibid. 
855 Ibid. 
856 Ibid. 
857 Ibid. 
858 Under the economic incentive rationale, intellectual property rights are not naturally existing. They are 

something that otherwise would not exist, a point contrary to the natural rights framework. 
859 See, eg, Landes and Posner (n 819) 327; see also Antoni Rubí Puig, ‘Copyright Exhaustion Rationales and 

Used Software’ (2013) 4(3) Journal of Intellectual Property, Information Technology and Electronic 
Commerce Law 159, 169. 

860 Towse, Handke and Stepan (n 6) 4. Towse, Handke and Stepan point out that ‘[c]opyright monopolies are 
weak and conform more to Chamberlinian Monopolistic Competition.’ In Chamberlinian monopolistic 
competition, each firm has some monopoly power, but entry drives monopoly profits to zero. See Paul 
Krugman, ‘Scale Economies, Product Differentiation, and the Pattern of Trade’ (1980) 70(5) The American 
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distribute the goods. However, as pointed out by Dr Antoni Puig, ‘this is not without social 

costs: artificially raising prices and restricting output may price certain consumers out of 

markets.’861 ‘Consumers who would have enjoyed the works for free, who valued them above 

the marginal prices but below the monopoly prices, will be unable or unwilling to meet the 

higher monopoly prices.’862 This ‘wasting of consumer surplus’ is known among economists 

as the deadweight loss of gains.863 To minimise this loss, copyright is limited in the areas where 

the benefits of economic incentives subordinate the societal costs.864  These limitations are 

especially prevalent when the economic return is either minimal or has already been realised.865 

Other than the deadweight loss, copyright monopoly also incurs a series of costs, such as the 

costs of creating new works by subsequent authors,866 the costs of administering the copyright 

system, the costs of allocating royalties and other revenues of copyright holders, and the costs 

of obtaining permission to use copyrighted works of others. Therefore, to balance welfare gains 

and losses, the law must strike a balance between the protection of the author and the costs 

imposed on the public. That balance is to be found when the cost of extra protection by 

copyright, which restricts public access to the public domain, equals the incentive it provides 

to authors.867 

 

Weakness of the Economic Incentive Rationale 

As more and more economists and theorists turn their attention to the economics of copyright 

law, it soon becomes clear that the balance embedded in copyright law is not as simple as it is 

described above. 

 
Economic Review 950, 950. 

861 Puig (n 859) 169. 
862 Ibid. 
863 Ibid. Puig argues that ‘[t]he deadweight loss of gains is a common socially undesirable side effect of 

copyright law.’ 
864 Daniel R Cahoy, ‘Oasis or Mirage: Efficient Breach as a Relief to the Burden of Contractual Recapture of 

Patent and Copyright Limitations’ (2003) 17(1) Harvard Journal of Law and Technology 135, 139. 
865 Ibid. 
866 Subsequent authors have to pay for previous works to get ideas and inspirations. Boyle provides examples of 

the licensing fees that subsequent authors have to pay for the raw materials: ‘database extracts, programming 
tricks, prior lines of code, cell lines, fragments of prior songs, methods of conducting surgical operation’. 
James Boyle, ‘Cruel, Mean, or Lavish - Economic Analysis, Price Discrimination and Digital Intellectual 
Property’ (2000) 53(6) Vanderbilt Law Review 2007, 2016. 

867 Towse, Handke and Stepan (n 6) 6-7. 
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On one side of this approach: the reasoning that the larger a monopoly, the larger the economic 

rewards, and ultimately a greater incentive to create, is at least questionable. The monetary 

incentive for creation is doubtless important for some reasons, while other incentives which 

also motivate authors to create should not go unnoticed, such as the yearning for ‘peer 

recognition’ or merely for ‘personal pleasure’. 868  Moreover, the legal entity holding the 

copyright in a particular work today is often not the actual person who creates the work.869 

Thus, the author may not profit financially in as direct a manner, and have the financial 

incentive as assumed.870  Lastly, the balance approach of copyright law understates other 

market-related factors which can economically motivate suppliers of information goods in the 

absence of copyright protection.871 For example, being the first in the market (the first mover 

advantage) appears to be a decisive competitive advantage. 872  Given these theoretical 

divergences, whether the monetary incentive, or the reward of property-like protection for 

creative works, promotes creative productivity is not susceptible to purely theoretical 

resolution but depends upon empirical results.873 Due to some methodological difficulties (eg 

the empirical measurement of incentive or creative output) there is not enough robust empirical 

research on what motivates creativity, ‘how much authors earn from copyright and other 

sources’, ‘how much they would need to earn to continue to be creative’, and ‘how they respond 

to and use the copyright incentive’.874 

868 Schönwetter (n 135) 35. 
869 Ibid. 
870 Towse, Handke and Stepan comment that ‘… there are objections that copyright does not act as an incentive 

to creators anyway but just protects business interests that exploit copyrights. A less strong version of this is 
held by Towse, who argues two points: one, that the greater economic power of corporations in comparison 
to that of individual artists (creators and performers) means that the artists are not likely to get a good deal; 
secondly, that artists are motivated not only (or even) by monetary reward but peer recognition, which is 
usually involved in prizes, and moral rights that protect the artist’s reputation and the integrity of their work 
may also be a significant factor in the support artists gain from copyright and, more especially, authors’ 
rights. Her evidence suggests that copyright does not yield much in the way of earnings for any other than 
superstar artists; this is backed up by later research.’ Towse, Handke and Stepan (n 6) 8-9. 

871 Towse, Handke and Stepan provide some examples of these market-related factors (or the so called copyright 
alternatives): being first to market and lead time advantages, price discrimination, joint sale of complements, 
indirect appropriability, taxes on blank CDs, computers etc, and state subsidies. Towse, Handke and Stepan 
(n 6) 8. 

872 Ibid; see also Michele Boldrin and David Levine, ‘The Case Against Intellectual Property’ (2002) 92(2) The 
American Economic Review 209, 209-12. 

873 Boyle (n 866) 2016. 
874 Towse, Handke and Stepan (n 6) 18. 
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On the other side of the balance approach of copyright law: although the reasoning that the 

lesser a monopoly, the freer the public access will be, has no ambiguity, the more unauthorised 

use and distribution of information goods (piracy) may not necessarily decrease the profit of 

copyright holders, rendering the economic incentive to create reduced. Piracy increases the 

number of people who access a copyrighted work. ‘The more users that enjoy a work the greater 

may be its value for each user’, known as network effects.875 As raised by Towse, Handke and 

Stepan, ‘[c]onsumers benefit from network effects and they are willing to pay higher prices for 

these benefits and, accordingly, copyright holders appropriate higher revenues.’876 In this way, 

network effects cause an unambiguous Pareto improvement to social welfare.877 Sometimes 

copyright holders are compensated for unauthorised copying (a form of piracy) by an ‘increase 

in demand for copiable originals’ and also by an ‘increase in the total value of the information 

good’, a result known as indirect appropriability.878 The mechanism is simple: if the copyright 

holder is aware of which originals will be unauthorised (or privately) copied, a higher price can 

be charged for them, allowing the holder to capture ‘part, all, or more of the revenue’ than 

might have been appropriated through ordinary sales if pirated copying could be prevented.879 

Given the inconsistent theoretical insights about the impact of piracy upon the copyright 

holder’s revenue (and the economic incentive to produce and distribute the information good), 

whether copyright protection and, more precisely, the inhibition of unauthorised copying and 

sharing of copyrighted materials, increases creative output again cannot be resolved 

theoretically but remains to be established empirically. 

In summary, the approach taken by copyright law to balancing the opposing forces — incentive 

875 Network effects are also known as network economies or network externalities: see, eg, Boyle (n 866) 2017; 
see also Dan L Burk, ‘Legal and Technical Standards in Digital Rights Management Technology’ (2005) 
74(2) Fordham Law Review 537, 552; Frank Pasquale, ‘Toward an Ecology of Intellectual Property: Lessons 
from Environmental Economics for Valuing Copyright’s Commons’ (2005) 8 Yale Journal of Law and 
Technology 78, 111. 

876 Towse, Handke and Stepan (n 6) 10-11. 
877 Ibid 11. 
878 Ibid 10 (citation altered). For a further discussion of indirect appropriability, see Stan Liebowitz, ‘Back to the 

Future: Can Copyright Owners Appropriate Revenues in the Face of New Copying Technologies?’ in Wendy 
J Gordon and Richard Watt (eds), The Economics of Copyright: Developments in Research and Analysis 
(Edward Elgar Publishing, 2003) nn 2, 8-12. 

879 Liebowitz, ‘Back to the future’ (n 878) 8. 
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and access as well as costs and benefits in general — has little credibility unless it can be 

measured empirically.880 When it comes to specific doctrines or problems, such as the fair use 

doctrine or the impact of illegal file sharing upon sales, abstract theories and economic models 

do not prove very helpful unless actual numbers can be attached to the many short and long 

term effects.881 As summarised by Towse, Handke and Stepan, ‘[w]ith so many other things in 

economics, the outcome depends upon quantitative not qualitative results.’882 

2.5.3 The Neoclassical Economic Rationale 

According to the economic incentive rationale, copyright law may not always balance welfare 

gains and losses perfectly: it might either give too much monopoly power to copyright holders 

(but not transforming to authors’ incentive or simply providing excessive incentive), causing 

the deadweight loss and various social costs, or protect copyrightable works inadequately 

(giving authors not enough monetary incentive), resulting in not optimal creative productivity. 

Therefore, despite it can largely overcome the above two forms of market failure, copyright, 

following the economic incentive line of reasoning, almost impossible to restore the economy 

to the highest efficiency (the first best Pareto optima). Some thus view copyright as a second 

best solution to the market failures and come up with alternatives to copyright, such as the 

optional reward scheme or government subsidies.883 

In considering the weakness of the economic incentive rationale, especially the precarious 

balance between exclusion and access, economists and theorists raise the neoclassic economic 

rationale,884 which increasingly takes the upper hand and appears to dominate the field of 

copyright economics. 885  This rationale not only features the debates among intellectual 

880 See Christian Handke, ‘The Creative Destruction of Copyright Innovation in the Record Industry and Digital 
Copying’ (PhD Thesis, Erasmus University Rotterdam, 2010) 23. 

881 Towse, Handke and Stepan (n 6) 16. 
882 Ibid, 4. 
883 See, eg, Towse, Handke and Stepan (n 6) 8. 
884 The neoclassic economic rationale or neoliberal economic argument was first raised by Goldstein. See 

Goldstein (n 12); Usadel (n 191) 55; Martin RF Senftleben, ‘Copyright, Limitations and the Three-Step Test: 
An Analysis of the Three-Step Test in International and EC Copyright Law’ (2004) 13 Kluwer Law 
International 1, 14. 

885 Netanel (n 12) 308. 
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property scholars but also animates a series of international IP treaties and a line of court cases. 

Although both rationales take welfare maximisation and allocative efficiency as their 

fundamental principles, their implementation of this principle diverges sharply: ‘the incentive 

rationale looks critically at copyright’s expansion, questioning whether greater protection is 

necessary to provide an incentive to create’, while the neoclassicist rationale supports extended 

intellectual property rights and rhetorically, a ‘diminished public domain’. 886  Thus, the 

neoclassicist rationale pushes economic analysis away from utilitarian ideology to the opposite 

direction.887 

 

Under the neoclassicist rationale, ‘copyright is primarily a mechanism for market facilitation’, 

for moving information goods to their ‘highest socially valued uses’ (the first best economic 

and allocative efficiency).888 To serve this purpose, copyright enables producers (copyright 

holders) to realise the full profit potential for their products (creative works) in markets.889 In 

maximising their profit, copyright holders both rationalise the exploitations of existing works 

and develop the derivations of such works to best satisfy public tastes.890 More precisely, the 

market determines the worth of each work (market pricing) and thereby generates a guide for 

copyright holders to allocate their resources.891  Copyright holders accordingly adjust their 

investment decisions and output mixes to account for ‘all potential uses of creative works for 

which there may be willing buyers’.892  To do so, copyright holders must have universal, 

 
886 Ibid. 
887 Ibid. 
888 Ibid 309. 
889 Ibid. Neoclassicists treat literary and artistic works as ‘vendible commodities’; see also Goldstein (n 12) 236. 
890 Ibid. The neoclassicist approach based on the work of Coase. Towse, Handke and Stepan state that ‘Coase’s 

insight was that if property rights are fully established, private negotiation rather than state intervention can 
iron out conflicts between interested parties. The only barrier to that would be if transaction costs were too 
high.’ Towse, Handke and Stepan (n 6) 5. Netanel comments that ‘in a whirlwind of bargaining as private 
parties engaged in an infinite array of frictionless transactions move resources to their highest valued use.’ 
Netanel (n 12) 321. 

891 Netanel (n 12) 309. 
892 Ibid 309-10. 
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concentrated,893 exclusive, and fully transferable894 property rights in their works.895 In fact, 

private property rights are viewed more like a ‘product of private arrangement and negotiation’ 

than a ‘legislative effort to further fundamental social goals’.896 Once a legal regime of broad, 

proprietary copyright has been established, regulatory or judicial involvements in the valuation 

or allocation of rights to use copyrighted works should be avoided, and copyright holders and 

content users should be free to conclude their own deals through negotiations. 897  Legal 

intervention, however, is justified only when the private parties fail to contract arising from 

high transaction costs or the absence of a viable market.898 

 

Weakness of the Neoclassical Economic Rationale 

Neoclassicists’ rationale for assigning copyright holders maximum rights is based upon the 

belief that ‘all scarce resources should be owned by someone’; if they are not subject to 

individual control, they are deprived of their social value by people’s overexploitation, a 

problem known as the tragedy of the commons.899 However, neoclassicists seem to neglect a 

‘fundamental characteristic of intellectual products — their non-rival nature’. The fear about 

‘over exploitation of physical resources’, which arguably ‘make private ownership the most 

satisfactory allocative model’, simply does not apply to cultural resources: ‘the more people 

 
893 Ibid 317. Netanel notes that ‘…[T]he neoclassical principle of concentrated ownership favors the 

concentration of all incidents of ownership in any given scarce resource in a single person. Neoclassicists 
posit that divided ownership is inherently inefficient because it requires coordination and negotiation to 
insure that each owner develops his share of the resource without interfering with or detracting from the 
value of the remaining attributes.’ 

894 Ibid 321. Netanel adds that ‘[f]or neoclassicists, property rights must be fully transferable so that they can be 
readily moved to the most highly valued uses.’ 

895 Ibid 314. Netanel argues that ‘[t]he neoclassicist conception of property reflects neoclassicist perceptions of 
property’s central role in promoting allocative efficiency. In neoclassicist theory, property rights are 
fundamental to market formation and operation. They enable (or induce) market actors to reduce negotiation 
costs and internalize externalities. They also play a vital part in the valuation of resources through the pricing 
system, purportedly leading to the allocation of those resources to their highest valued uses. But property 
rights can only serve these functions if they are relatively broad and clearly defined…As neoclassicists will 
readily admit, no entitlement will ever fully embody these attributes. But the attributes nevertheless remain a 
baseline standard for neoclassicist property theory and its application to copyright.’ 

896 Ibid 313 (citation altered). 
897 Ibid 322. 
898 Ibid 327. 
899 Ibid 314-15. For a discussion of the tragedy of the commons in the context of information goods, see Handke 

(n 880) 22; Towse, Handke and Stepan (n 6) 5; Kenneth Einar Himma, ‘The Justification of Intellectual 
Property: Contemporary Philosophical Disputes’ (2008) 59(7) Journal of the American Society for 
Information Science and Technology 1143, 1146 nn 13. 
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who can access creative works, the better’.900 

 

Aside from the ‘dubious economic premises’ of the neoclassical economic rationale, a 

copyright law driven by this rationale would give copyright holders far reaching controls over 

all uses of copyrightable works, thereby, in effect, imposing an overly burdensome access tax 

on the public, which would highly likely inhibit expressive diversity, the circulation, exchange, 

and advancement of knowledge. 901  Despite the ‘sisyphean’ efforts of theoreticians to 

incorporate some important public interests902  within the neoclassicist market paradigm, the 

neoclassicist approach of a broad, absolute copyright would at best fail to balance copyright 

holders’ private monetary interests with those public non-monetizable interests.903 

 

2.5.4 The Philosophical Framework of Copyright Law in Different Legal Traditions 

Today, debatably, a great schism divides the copyright world. The utilitarian framework 

underlying copyright is generally associated with the Anglo-American common law legal 

tradition. The natural rights framework of droit d`auteur or urheberrecht is widely recognised 

linking to the Romano-Germanic civil law tradition. However, instead of taking this general 

understanding for granted and starting to further elaborate on how each framework has been 

evolved under the respective tradition, it is certainly worthwhile to take a closer look at how 

literary and artistic creations of the human mind were legally protected phase by phase, and 

what are the economic, social, and political environments surrounding the legal protections. 

By doing so, one will soon notice that various ‘constructions’ have been established to protect 

the creations, and they depend to a great extent on the economic, cultural, and technical 

developments within a certain time.904 Therefore, some argue that each framework reflects the 

 
900 Wanjohi Mark Mukuha, ‘Protection of Folklore in Kenya: The Case of Maasai Handicrafts’ (Master Thesis, 

University of Nairobi, 2013) 21 (citation altered). 
901 Netanel (n 12) 310. 
902 These public interest include intellectual debate, citizen education, and expressive diversity. 
903 Ibid 310-11. Netanel summarises that ‘[a]s in other areas of the law, neoclassicism has exhibited a powerful 

allure. Its rarified price system model promises a seemingly hermetic and simple framework for 
mechanically resolving fundamental tensions between competing values and interests. But as we shall see in 
the case of copyright, the neoclassical model both sidesteps the persistent irregularities of real world markets 
and errantly reduces complex issues of public policy to readily assessable bilateral transactions, glossing 
over intractably external social benefits and costs of market actor decisions.’ 

904 Usadel (n 191) 43-44. 
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‘particular conditions of society at a specific point of time’ and thus is not static and absolute;905 

accordingly, the distinction between copyright law and the law of droit d`auteur is not always 

logically consistent. This holds true even today, centuries after the two frameworks have 

emerged. 

 
2.5.5 Rationale of Protections Prior to Copyright Law 

Rationale of Printing Privileges 

The need to protect the author’s literary work only became apparent after the invention of the 

printing press, which multiplies output and cut costs of books. Over time, the demand for 

written words soared, and booksellers as well as emerging printers prospered. Even so, printing 

required considerable investment: acquisition of contemporary works from writers (and re-

edition or translation of ancient classics), purchasing of expensive presses and materials and 

paying off wages for labour provided by skilled workers. The initial capital investment 

combined with the subsequent expenditure was substantial and could be recouped only over a 

long period of time. That is, a typical situation of an entrepreneur who made an investment and 

wanted to recover it and make a profit.906 However, booksellers and printers were faced with 

competition, often unfair, from speculators who copied their editions and disseminated works 

already in the market (book piracy). To combat this, ‘they were quick to form themselves into 

guilds’ and turn to administrations907 to redress their complaints.908 

 

Printing technology rapidly multiplied the number and variety of texts available to the reading 

public, leading to a number of concerns by the administration. The administration was prepared 

to (i) keep the inappropriate, vulgar, or blasphemous material at bay by increasing 

censorship,909 (ii) add an approach to reward their followers in exchange for their continued 

 
905 Ibid, 44. 
906 Rose explains that the ‘historical emergence [of copyright] is related to printing technology … Printers 

needed assurance that they would be able to recoup their investment, and so some system of trade regulation 
was necessary if printing was to flourish’. Rose, ‘Authors and Owners’ (n 162) 9. 

907 The administrations or administrators included the Crown, Pop, Parliament and other rulers of the state. Over 
time, many rulers have issued printing privileges. 

908 Daramaras (n 250) 20. 
909 Parrott (n 79) 38. 
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or increased loyalty,910 and (iii) establish some system of trade regulation to help the fledgling 

printing industry flourish.911 

Overall, the administration’s interests to control and regulate the book trade were consistent 

with those of certain booksellers and printers. Therefore, the authorities created the exclusive 

rights to print (and thus sell) copies of works (‘printing privileges’) and accorded them to these 

booksellers and printers. Many consider those rights as economic privileges for booksellers 

and printers in the form of limited and temporary monopolies.912 Accordingly, the exclusive 

rights in works can be categorised as entrepreneurial rights. Printing privileges had also been 

bestowed to writers and laws often required consent from writers before their works could be 

available (author privileges). The main reason was, as many have found, to hold writers to 

account for what they wrote,913 rather than to recognise their rights in their works.914 Overall, 

the rationale of printing privileges lies more with the marketplace under entrepreneurs clinging 

to monopolistic status and authorities responding to control the new printing technology and 

less with any ideological notion such as the notion of individual authorship. Although in the 

very few circumstances where printing privileges were granted to the author, as pointed out by 

Philipp Usadel, ‘the predominant motive of such “author privileges” was the protection of 

commercial exploitations of a work in favour of the author, not the recognition of a “copyright 

law of property” in a modern sense.’915 

910 See Dallon (n 84) 391. 
911 Rose, ‘Authors and Owners’ (n 162) 9. Fishchman-Afori explains that ‘…the burgeoning profitability of the 

book industry was inevitably accompanied by counterfeiting free-riding conduct. Copying of this nature was 
viewed as a breach of the public order and was therefore sanctioned by a fine that was payable to the 
authorities. Therefore, from its birth, the regulation of the early printing industry reflected an attempt to 
create a legal order that took various dynamic and evolving interests into consideration, translating them into 
a balanced legal formula intended to promote the public’s benefit while protecting private economic 
interests.’ Fishchman-Afori (n 82) 244. 

912 See Dallon (n 84) 383; see also Matt Jackson, ‘From Private to Public: Reexamining the Technological Basis 
for Copyright’ (2002) 52(2) Journal of Communication 416, 417. 

913 Varian finds out that ‘[a]fter the arrival of the printing press, the locus of control shifted to publishers, and 
royal declarations required printers to display their names, cities and dates of publication on each work.’ Hal 
R Varian, ‘Copying and Copyright’ (2005) 19(2) Journal of Economic Perspectives 121, 122. 

914 Parrott argues that ‘[a]s a reaction to much of the new widespread ability for individuals to have their 
thoughts publicized given the support of a publisher or patron, many of the early copyrights were given not 
as rights to authors but as a way for the law to punish people who wrote or published what was considered 
unacceptable. Many of the early licensing acts were focused on holding people responsible for seditious, 
libelous, or obscene publications…’ Parrott (n 79) 34. 

915 Usadel (n 191) 45 (citation altered). 
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Rationale of Stationers’ “Copyright” 

Stationers’ “copyright” — the name speaks for itself — was a creation of the Stationers’ 

Company, the guild of London stationers. ‘Stationers’ were participants of the book trade, 

comprising booksellers (in modern terms, publishers), printers, and others associated with the 

trade, but did not include writers, who actually created the intellectual content of the works 

contained in books.916 The Company developed a licensing regime — the Stationers’ Register 

— to avoid intercompany competitions in relation to the same books. It was aimed to protect 

the property of company members and maintain order within the Company which, since the 

Company later enjoyed a monopoly over all printed matter, meant order in the book trade.917 

The Register then became an instrument in support of this monopoly to maximise the profits 

of company members. The Register was simple: the first member to enter the title of a 

manuscript in the Company’s register book acquired the exclusive right — the Stationers’ 

“copyright” — to print that particular manuscript. Such right was deemed to exist in 

perpetuity.918 It could be assigned in whole or in part, sold, or devised,919 but only to members 

of the Company. 

 

The nature of Stationers’ “copyright” was not a concern of booksellers and printers,920 but the 

transfer of such right at least indicates that the two parties considered it to be ‘property in the 

form of a written manuscript owned’.921 Even so, many believe, neither the acquisition of a 

manuscript nor alone the entry of its title secured the ownership of that property. Instead, since 

the right was essentially a licence from the Stationers’ Company, that entry in the Register was 

 
916 Some scholars argue that booksellers and printers probably considered that authors merely supplied the raw 

material for the finished product. However, since suppliers of papers were also members of the Company, 
these scholars’ argument is not well founded. 

917 Patterson, ‘The Statute of Anne’ (n 305) 229. 
918 Patterson, ‘Copyright and the Exclusive Right of Authors’ (n 285) 11. 
919 Upon the death of a Company member who held a copie right, if he or she did not have an inheritor, the 

Company would determine the disposition of the right. Patterson, ‘The Statute of Anne’ (n 305) 241. 
920 Patterson observes that ‘[h]ow title to the copie was acquired was not a matter of interest to the Company.’ 

Lyman Ray Patterson, ‘A Unified Theory of Copyright’ (2009) 46(2) Houston Law Review 215, 246. 
921 Ibid 237. Patterson argues that ‘[a] stationers’ copyright was the right to print, i.e., to manufacture, a 

copyrighted book in perpetuity, the source of the right being ownership of the copie or manuscript, 
apparently without regard to how ownership was obtained.’ 
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only confirmation of that licence.922 

 

How a member acquired ownership to a manuscript was of no concern to the Company, 

although in time it appeared that for newly composed works, booksellers and printers would 

purchase the manuscripts from writers. Writers, nonetheless, had little bargaining power as they 

could only reserve their works or release the works; if they chose to release, they would have 

to sell the manuscripts to booksellers or printers as only these two parties had the resources to 

print. Besides, writers were unable to become members of the Company and, thus, could not 

own ‘copyrights’.923 In other words, there was no correlation between the creation of literary 

work and ownership of Stationers’ “copyright”. Therefore, Stationers’ “copyright” was an 

industrial, rather than intellectual, property purely and simply for tradesmen. 

 

The Stationers’ Company was self-governing and stationers were free to make rules and 

regulations to govern their internal affairs. Of these rules and regulations, the Stationers’ 

Register created to settle who had the exclusive right to print what, undoubtedly, was the most 

important and most influential. Enforcement and regulation of this right were carried out by 

the Company itself via its governing body — the Court of Assistants. As a consequence, 

however, the right was not binding on non-members and constituted no protection against 

external predatory competition.924 Therefore, it is perceived as a private right, a private-law 

right, or a private contractual right.925  In fact, non-company members’ respect of it was 

 
922 Patterson explains that ‘[t]he stationer who wanted copyright was consequently concerned with three parties: 

the licensing authorities, the company, and the author. The licensing authorities gave permission to print, and 
the company gave protection from piracy by prohibiting others from printing the work. The most the author 
could contribute to copyright, however, was a promise not to object to or interfere with the printing of his 
work. Thus, analytically, the conveyance of the author to the stationer was in the nature of a negative 
covenant…’ ‘The stationer’s copyright can thus be defined as the right of a stationer to prevent someone 
from publishing a work which he as copyright owner was entitled to publish by reason of permission from 
the author, approval of the licensing authorities, and permission of the Stationers’ Company.’ Patterson, ‘The 
Statute of Anne’ (n 305) 241-42. 

923 Leiser and Spiessbach comment that ‘[t]he Company’s independent policies tended to solidify its monopoly 
and left authors with virtually no rights at all.’ Burton M Leiser and Kathleen Spiessbach, ‘Artists’ Rights: 
The Free Market and State Protection of Personal Interests’ (1989) 9(1) Pace Law Review 1, 15. 

924 Patterson states that ‘[t]he stationers’ private copyright was directed to the problem of intracompany 
competition. Because only members of the company could print and publish, their problem was not 
protecting the right to publish a work against all the world, but only protecting the right as against each 
other.’ Lyman Ray Patterson, ‘Free Speech, Copyright, and Fair Use’ (1987) 40(1) Vanderbilt Law Review 1, 
22. 

925 Ibid. 
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ensured by economic might of the Company rather than legal power.926 Therefore, some view 

it as ‘trade recognition of the right of copy’, rather than copyright generally available at 

common or statutory law.927 

On the one hand, stationers were aware of this point that ‘the legal basis for their “copyright” 

was weak’.928 Therefore, despite the fact that almost all booksellers and printers joined the 

Company, conferring on it quasi monopoly power (an economic one) in the book trade, 

stationers desired always to support their exclusive rights and sustain their cartel with public 

laws, which were more efficacious than company rules and regulations.929 On the other hand, 

the regulation of printing for political purposes — press control — was a major goal of the 

Crown.930 And one of the most effective ways to accomplish it was to give a monopoly power 

(a legal one) over printing presses to the Stationers’ Company, which in turn would be 

responsible for their output.931  To be more specific, one Royal Charter as well as various 

decrees, ordinances, and statutes of trade regulation and censorship granted the monopoly of 

printing to the Company and provided Stationers’ “copyright” official sanction by making it, 

at first, unlawful to print materials contrary to rules and regulations of the Company, and later, 

to duplicate works without their owner’s consent.932  In return, the Company promised to 

refrain from and prevent printing subject matters which would offend the Sovereign’s 

interest.933 To make sure the Company would be able to fulfill its promise, the Royal Charter 

gave it the right to destroy unauthorised presses and to burn unlawful print matters.934 Overall, 

the Company’s desire to seek public-law support for the private law ‘copyright’ and suppress 

926 Ibid 21. 
927 Geller, ‘Copyright History and the Future’ (n 188) 217. 
928 Patterson, ‘A Unified Theory of Copyright’ (n 920) 247. 
929 Patterson, ‘Free Speech, Copyright, and Fair Use’ (n 924) 21. 
930 Patterson points out that ‘[t]he controversy was a constant threat to the Crown, a threat that the new press 

enhanced for the obvious reason that it gave the opposition a voice.’ Lyman Ray Patterson, ‘Nimmer’s 
Copyright in the Dead Sea Scrolls: A Comment’ (2001) 38(2) Houston Law Review 431, 436. 

931 Khan comments that ‘[t]he Stationers’ Company maintained a register of books, issued licenses, and 
sanctioned individuals who violated their regulations. Thus, in both England and France, copyright law 
began as a monopoly grant to benefit and regulate the printers’ guilds, and as a form of surveillance and 
censorship over public opinion on behalf of the Crown.’ Khan, ‘An Economic History of Copyright’ (n 575). 

932 Patterson, ‘The Statute of Anne’ (n 305) 230. 
933 Patterson describes stationers as ‘policemen of the press for the sovereign’. Patterson, ‘Free Speech, 

Copyright, and Fair Use’ (n 924) 20. 
934 See, eg, Patterson, ‘Nimmer’s Copyright’ (n 930) 436. 



140 
 

outside competition, so as to perpetuate its monopoly over the book trade, was congruent with 

the Crown’s desire to control the effect that the advent of the printing. Therefore, from the time 

when the Royal Charter was granted to the Company until the final demise of the Licensing 

Act, the Stationers’ Company has become a centralised agency for censorship, and Stationers’ 

“copyright” has been used as a ‘device of censorship’ and ‘instrument of monopoly’.935 

 

The legislative sanction for Stationers’ economic monopoly as well as private ‘copyright’, 

nonetheless, lay in the Sovereign’s perception of the need for press control. As the world 

changed and public censorship of print media was no longer a concern, both the Stationer’s 

monopoly and ‘copyright’ were deprived of their legal basis, meaning that in time in England, 

as noted by Patterson, ‘no law — neither statutory nor judicial — protected anyone’s exclusive 

right to print a particular text, either in perpetuity or otherwise’.936 Even so, the Company’s 

economic monopoly was so strong that Stationers’ “copyright” continued to be used as a 

protectable device to back it up. From this, it seems that it was the natural law, the proprietary 

ideology that was perpetual and devoid of any public interest underlay the stationer’s 

‘copyright’. 937  More specifically, booksellers and printers believed that as they owned 

manuscripts, they had the exclusive rights to print and sell copies of their manuscripts. The 

rights were originated from or part of their natural property rights in the manuscripts. Therefore, 

neither public law nor the Company’s Register, they considered, was the source of their 

exclusive rights; instead, the latter was merely a record of the rights.938 Obviously, booksellers 

and printers did not distinguish between ownership rights in tangible manuscripts and 

intellectual property rights in intangible works embodied in those manuscripts. Even so, it 

should not simply be thought that as later argued by certain booksellers and printers, writers 

had natural property rights — common law copyright — in their works and since these rights 

were alienable, booksellers and printers could be assigned of the rights and thereby owned 

those rights permanently. As widely agreed, those booksellers and printers took advantage of 

 
935 Lyman Ray Patterson, ‘What’s Wrong with Eldred - An Essay on Copyright Jurisprudence’ (2003) 10(2) 

Journal of Intellectual Property Law 345, 349. 
936 Patterson, ‘Copyright and the Exclusive Right of Authors’ (n 285) 11 (citation altered). 
937 Patterson, ‘What’s Wrong with Eldred’ (n 935) 349. 
938 Feather, ‘From Rights in Copies to Copyright’ (n 265) 466. 
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the sympathy of the people and the Parliament towards writers’ monetary plight and invented 

common law copyright to justify their ‘copyrights’ in works, namely Stationers’ “copyright”.939 

For the analysis above, it is reasonable to conclude that this justification was weakly founded. 

As the Statute of Anne for the first time in history granted public-law copyright to the author 

and Donaldson v Becket940  eventually denied common law copyright941  in England, the 

argument of Stationers’ “copyright” as well as subsequent public-law copyright as a natural-

law concept was substantially weakened. 

2.5.6 The Philosophical Framework of Early Copyright Statutes 

2.5.6.1 England: The Statute of Anne 

In 1694, the Licensing Act of 1662 had been allowed to lapse. ‘Intending to end censorship by 

discharging the obligation to submit to prior licensing before publication’, Parliament, 

nonetheless, also inadvertently called the whole systems of printing privileges and Stationers’ 

“copyright” into question.942 Since works were no longer required to be registered prior to 

publication, no public mechanism existed to protect them against piracy.943 As pointed out 

by Professor Diane Zimmerman, ‘stationers could no longer stop outsiders from competing 

with them by introducing rival editions or bringing out new works.’ 944  Most affected 

negatively were the ‘small group of powerful London booksellers’ who under the private 

mechanism of the Stationers’ Company had come to possess nearly all the ‘copyrights’ of 

value.945 This group, dominating the book trade, was threatened by provincial publishers of 

Ireland and Scotland (who were not bound by the rules and regulations of the Stationers’ 

Company);946 the former clamored for recognition of their traditional rights in literary works, 

while the latter insisted that the lapsing of the Licensing Act meant that ‘all previously 

939 Patterson, ‘Copyright and the Exclusive Right of Authors’ (n 285) 13.
940 98 ER 257.
941 The term ‘common law copyright’ here refers to the common law copyright after publication. 
942 Carla Hesse, ‘The Rise of Intellectual Property, 700 B.C.-A.D. 2000: An Idea in the Balance’ (2002) 131(2) 

Daedalus 26, 37 (citation altered).
943 Ibid.
944 Diane Leenheer Zimmerman, ‘The Statute of Anne and Its Progeny: Variations Without a Theme’ (2010) 

47(4) Houston Law Review 965, 970. 
945 Rose, ‘The Author as Proprietor’ (n 406) 52.
946 Ibid.
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published works were now free for all to reprint.’ 947  Those stationers thus petitioned 

Parliament for permission to bring in a bill to renew the regime of licensing, arguing that ‘the 

renewal of governmental press regulation was necessary for good governance.’948 ‘In view of 

their past successes, this error was a natural one’,949  but since they lived in a ‘changed 

ideological and political climate’, the bills they proposed have been defeated one after 

another.950 Some summarise ‘three recurring reasons’ behind their defeat;951 first, ‘opposition 

to censorship, at least in the format of a comprehensive licensing regime’; second, discontent 

with certain stationers’ national quasi monopoly of the book trade; and third, claims that ‘the 

“old systems” of printing privileges and Stationers’ “copyright” served the interests of 

publishers at the expense of those who also should be its beneficiaries, namely authors.’952 

Anxious to regain their control over book publishing, dominant stationers in the later proposed 

bill eliminated all references to censorship and shifted the gravity of their argument to ‘the 

protection of authors’ and ‘the encouragement of learning’.953 As pointed out by Bracha, ‘this 

strategic change responded to all three strands of opposition.’954 ‘As licensing was no longer 

the basis for the bill, anti-censorship sentiments became moot.’955 The announcement that the 

protection of rights in literary works would ‘serve the public good by encouraging useful 

writings countered the monopoly discontent’.956 Finally, the stationers presented authors as the 

‘prime beneficiaries’ of the new system of copyright rather than its ‘victims’, although, as 

pointed out by Bracha, ‘what the stationers really had in mind was the indirect protection of 

publishers’ interests through authors’ rights.’957  Basing on the bill, Parliament enacted the 

Statute of Anne, which, nonetheless, could not have been exactly what the stationers wanted. 

947 Hesse (n 942) 37. 
948 Patterson, ‘A Unified Theory of Copyright’ (n 920) 250. 
949 Ibid. 
950 Oren Bracha, ‘The Adventures of the Statute of Anne in the Land of Unlimited Possibilities: The Life of a 

Legal Transplant’ (2010) 25(3) Berkeley Technology Law Journal 1427, 1435. 
951 Ibid. 
952 Ibid 1435-36 (citation altered). 
953 Ibid 1436. Rose raises that ‘[i]n pressing for the bill that was to become the statute, the booksellers had 

spoken about benefits to authors, but the property rights they had claimed had been their own. Thus, an early 
broadside from the period of agitation for the bill was called The Case of the Booksellers Right to Their 
Copies.’ Rose, ‘The Author as Proprietor’ (n 406) 57. 

954 Bracha, ‘The Adventures of the Statute of Anne’ (n 950) 1436 (citation altered). 
955 Ibid (citation altered). 
956 Ibid (citation altered). 
957 Ibid (citation altered). 
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Any discussion of the meaning, purpose, and value of the Statute of Anne958 necessarily begins 

with the preamble to the Statute, which notes: 

Whereas Printers, Booksellers, and other Persons have of late frequently taken the Liberty of 

Printing, Reprinting, and Publishing, or causing to be Printed, Reprinted, and Published Books, 

and other Writings, without the Consent of the Authors or Proprietors of such Books and 

Writings, to their very great Detriment, and too often to the Ruin of them and their Families: 

For Preventing therefore such Practices for the future, and for the Encouragement of Learned 

Men to Compose and Write useful Books; 

In addition to the language ‘for the Encouragement of Learning’959 in the title of the Statute, 

the preamble contained language to the effect that ‘incidents of piracy of proprietors’ books’ 

were to ‘their very great detriment, and too often to the ruin of them and their families’.960 

These could be taken as evidence of the ‘affirmative goal’ of the Statute: to promote the 

advancement of knowledge and culture,961 by motivating authors to create more works, which 

could be realised by providing the economic security of authors.962 This goal, however, has 

been thought by some jurists to be more ‘rhetorical’ than ‘substantive’.963 In fact, precisely 

what Parliament intended to achieve by the creation of this later known statutory copyright law 

is, noted by Zimmerman, ‘difficult to discern from the historical record, despite the best efforts 

958 Statute of Anne (n 368). Its title was ‘An Act for the Encouragement of Learning, by Vesting the Copies of 
Printed Books in the Authors or Purchasers of such Copies, during the Times therein mentioned.’ 

959 For a discussion of the language ‘for the Encouragement of Learning’, see Mark Rose, ‘The Public Sphere 
and the Emergence of Copyright: Areopagitica, the Stationers’ Company, and the Statute of Anne’ in Lionel 
Bently, Ronan Deazley and Martin Kretschmer (eds), Privilege and Property: Essays on the History of 
Copyright (Open Book Publishers, 2010) 83. 

960 Zimmerman (n 944) 974. 
961 In University of Cambridge v Bryer (1812), Ellenborough J considered the objectives of the Statute of Anne, 

see Catherine Seville, ‘The Statute of Anne: Rhetoric and Reception in the Nineteenth Century’ (2010) 47(4) 
Houston Law Review 819, 832; University of Cambridge v Bryer, 104 ER 1109 (1812). 

962 Dallon (n 84) 409. 
963 For example, Zimmerman argues that ‘[t]he putative recipients of any benefit to intellectual development 

from copyright were, rather, the small coterie of “learned men” who, according to the Statute, needed 
exclusivity to “compose and write useful books,” or presumably for one another’s consumption. In other 
words, the promotion of learning would only have been of interest to a small elite of scholars and educated 
persons. The addition of authors to the traditional company of copyright holders (printers and booksellers) 
also seems unquestionably to be pure rhetorical flourish.’ Zimmerman (n 944) 972. 
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of historians to deconstruct the events surrounding its passage.’964 Even so, different readings 

of the exact aims and motivating forces behind this piece of legislation from modern jurists 

continue to be offered. In fact, as pointed out by Catherine Seville, ‘similar divergences can be 

traced in the 19th century debates,965 contributing to a sense of instability and insecurity as to 

the purpose of copyright law throughout this period.’966 

After tracing the historical background of the Statute of Anne, many scholars consider this 

enactment as a trade regulation act which precluded the use of copyright as a censorship device 

— an anti-censorship goal,967 as well as destroyed and prevented the recurrence of certain 

stationers’ monopoly of the book trade — an anti-monopolistic goal.968 After undertaking an 

analysis of the provisions of the Statute, they claim that the Statute acted mostly in two ways 

to break the stationers’ monopoly;969 first, it established the author as the original proprietor 

of copyright, meaning that ‘for the first time, one no longer had to be a member of the Stationers’ 

Company to own a copyright’;970 second, it limited copyright to a term of years, indicating 

that ‘all contemporary works thereafter protected under statutory copyright would eventually 

become freely available in the public domain rather than remaining subject to stationers’ further 

964 Ibid 974. There is no record exists of any debates and discussions that preceded the passage of the Statute of 
Anne. 

965 Seville (n 961) 821-22; for a discussion of these debates, see ibid 820. 
966 Seville (n 961) 821-22 (citation altered). 
967 Rose comments that ‘[t]he most fundamental transformation brought about by the statute, however, relates to 

what it does not legislate; it makes no provision whatsoever for state regulation of what could or could not be 
published.’ Rose, ‘The Public Sphere and the Emergence of Copyright’ (n 959) 83. 

968 Saunders states that ‘the purpose of the legislation was to break the [Stationers’] Company’s 150-year-old 
monopoly on the publishing of books in England.’ David Saunders, Authorship and Copyright (Taylor & 
Francis, 1992) 10. 

969 Deazley adds that ‘[w]hile the temporally limited protection, as well as provisions endorsing the public 
regulation of the price of books, and the free “Importation, Vending or Selling of any Books in Greek, Latin, 
or any other foreign Language printed beyond the Seas”, can be read and understood as anti-monopoly 
measures, designed to address previous inequities in the book trade…’ Ronan Deazley, ‘The Myth of 
Copyright at Common Law’ (2003) 62 Cambridge Law Journal 106, 107-08. 

970 Ochoa and Rose (n 619) 680-81 (citation altered). Nevertheless, Patterson comments that ‘Parliament’s 
purpose both in limiting the term of copyright and in introducing the author into its provisions was not so 
much to create an author’s copyright as to prevent the perpetuation of the London booksellers’ monopolistic 
control of all the most valuable old copyrights. “Emphasis on the author in the Statute of Anne implying that 
the statutory copyright was an author’s copyright was more a matter of form than of substance…The 
draftsmen of the Statute of Anne put these arguments to use, and the author was used primarily as a weapon 
against monopoly…”’ Rose, ‘The Author as Proprietor’ (n 406) 57, quoting Lyman Ray Patterson, Copyright 
in Historical Perspective (Vanderbilt University Press, 1968) 147. 
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monopoly ownership.’971 

Some jurists describe the Statute of Anne as no more than ‘a codification (with the addition of 

a few specific limits) of long-standing practices of the Stationers’ Company’, a derivative of 

the old licensing act.972 More succinctly, they find that the Statute had 11 provisions of which 

‘three were procedural,973 one was remedial,974 and one was original;975 the remaining six

provisions are evidence of the use of the licensing act.’976  They quite aware of the two 

innovative points made in the Statute — the creation of an author’s copyright and the limitation 

of copyright’s duration — but still they bring up the practical implications of these points — 

the largely unchanged economic status of the author and the publisher-author relationship as 

well as the English literary property debate — to counterargue the Statute as a ‘product of 

rational and well-thought-out policy choices’.977 

Some regard the Statute of Anne as ‘a social quid pro quo’ — ‘an entirely pragmatic bargain’ 

involving authors, publishers, and the public; authors were given limited monopoly rights to 

increase their ability to bargain for better terms in the marketplace; publishers were given the 

opportunity to purchase and exploit these rights so they would more willing to disseminate 

works of authorship to the public; and ‘the public were assured that after the lapse of the limited 

term of copyright protection, the works would become free and open to all.’978

Which of these seemingly inconsistent readings of the Statute of Anne is correct? As many 

971 Patterson, ‘A Unified Theory of Copyright’ (n 920) 252 (citation altered). 
972 Zimmerman (n 944) 971 (citation altered). 
973 Patterson, ‘The DMCA’ (n 976) 46, nn 44; Section VI ‘granting jurisdiction of the Court of Session in 

Scotland’); VIII (‘providing for the plea of the general issue and special matter in evidence’); and X (‘setting 
three month statute of limitation’. 

974 Ibid nn 45; Section III ‘providing for alternative method for entry-by advertisement in the Legal Gazette-if 
the Clerk of the Stationers’ Company refused to register’. 

975 Ibid nn 46; Section XI ‘giving the author the right to a renewal term if living at the end of the first term’. 
976 For the reason why the six provisions were evidence of the use of the licensing act, see Lyman Ray Patterson, 

‘The DMCA: A Modern Version of the Licensing Act of 1662’ (2002) 10(1) Journal of Intellectual Property 
Law 33, 46-7 (citation altered). 

977 Zimmerman (n 944) 971. 
978 Rose, ‘The Public Sphere and the Emergence of Copyright’ (n 959) 84 (citation altered); see also Seville (n 

961) 821; Ronan Deazley, Rethinking Copyright: History, Theory, Language (Edward Elgar Publishing,
2006)13-14.



146 

suggested, the most probable answer is: all of them.979 In other words, the drafters intended 

this enactment to ‘achieve several objectives, though not all of equal prominence’.980  The

Statute thus can be seen as a representation of complex policy choices regarding ‘incentives, 

trade-offs, balances, deals, respect for property ideology and culture’, and so forth.981 Even so, 

it seems that the drafters were not at all certain about its philosophical framework, at least when 

they drafted and presented the Statute. This left plenty of room for stakeholders to challenge 

and subsequent courts to interpret.982 In fact, it appears logical to argue that the philosophical 

framework, arguably the heart of any modern copyright law, at the time has not received 

adequate attention. That is perhaps understandable as the Statute of Anne is the first of such 

law. The wealthiest members of the Stationers’ Company, however, have exploited this 

loophole to ‘revive’ the old Stationers’ “copyright” in the form of an author’s perpetual 

common law copyright based on natural law (common law copyright).983 This was a stroke of 

irony, considering one of the most fundamental transformations brought about by the Statute 

was to change ‘perpetual copyright for publishers’ into ‘temporary copyright for authors’.984 

As a matter of fact, to discuss the nature of copyright and thereby figure out parameters around 

the right such as its formality, scope, duration, and ex cetera, one has to look at the 

philosophical framework of the copyright law, which determines the nature. This is exactly 

what the courts in Millar v Kincaid, Tonson v Collins, Millar v Taylor, Hinton v Donaldson, 

and Donaldson v Becket have done.985 They discussed whether there exists perpetual common 

law copyright that supersedes temporary statutory copyright, but essentially what they had to 

decide was whether authors have a plenary property right (or natural law right) in their works 

by reason of creation. This notion actually would become one philosophical framework of the 

copyright law — the natural rights framework. And arguably, English publishers were the first 

979 Bracha, ‘The Adventures of the Statute of Anne’ (n 950) 1432. 
980 Seville (n 961) 827. 
981 Margaret Jane Radin, ‘Regulation by Contract, Regulation by Machine’ (2004) 160(1) Journal of 

Institutional and Theoretical Economics 142, 146. 
982 Hesse points out that ‘[t]he contradictory philosophical assumptions it codified left plenty of room for 

subsequent court challenges.’ Hesse (n 942) 37. 
983 Patterson, ‘The DMCA’ (n 976) 49. 
984 Ibid, 48. 
985 Millar v Kincaid, 98 ER 210 (1750); Tonson v Collins, 96 ER 169 (1761); 96 ER 180 (1762); Millar v Taylor 

(n 523); Hinton v Donaldson, Mor 8307 (1773); Donaldson (n 536). 
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who brought this notion to legislators and courts, though Donaldson definitively established as 

English law the ‘compromise concept of a limited property right in the original expression of 

an idea’.986 Some may contend that in some of those cases, judges concerned about the free 

flow of ideas and information as well as other public interest related values, indicating that they 

expressed the utilitarian doctrine of a higher public good. Even so, this does not necessarily 

lead to the conclusion that English judges were the first who came up with the utilitarian 

framework of copyright law, another philosophical framework. 

2.5.6.2 The US: The Copyright Act of 1790 

Under the Patent and Copyright Clause of the Constitution,987 Congress enacted the Copyright 

Act of 1790. 988  The Act replaced state general copyright statutes (or pre-constitutional 

copyright statutes), which in turn replaced ad hoc legislative privileges, whose origin can be 

traced back to England. It may be imprudent to conclude that the Copyright Act of 1790 is an 

accumulation of over two centuries of Anglo-American copyright experience;989 but it is not 

an exaggeration to point out that the Act is a reflection of the Founding Fathers’ understanding 

of the historical development of copyright in America, the theoretical underpinning of US 

copyright law, and the context of British copyright jurisprudence. Therefore, to investigate the 

philosophical framework of the 1790 Act, it is inadequate, or even misleading, to focus solely 

on this piece of legislation. It is necessary to appreciate the background and the philosophical 

framework of colonial printing privileges and pre-constitutional copyright statutes, which 

regulated the exclusive rights in works before the Act. 

The Philosophical Framework of American Colonial Printing Privileges and Pre-

Constitutional Copyright Statutes 

According to Bracha, American colonial printing privileges should be understood in the context 

of the general framework for regulating the printing press in the colonies, which was seen both 

as ‘posing a significant danger to established political and religious powers’ and as an important 

986 Hesse (n 942) 37 (citation altered). 
987 United States Constitution art VIII § 8 cl 8. 
988 Copyright Act of 1790 (n 638). 
989 Haar (n 245) 108. 
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public resource. 990  Governmental reaction to it was shaped by three related purposes: 

suppression and supervision of content; ‘maintaining an ordered and well-regulated book trade’; 

and official sponsorship of publication projects deemed important or worthy.991  Exclusive 

publishing rights did exist but only in the form of sporadic, ad hoc, privilege grants, which 

were rudimentary versions of English royal printing patents.992 The purpose was to encourage 

specific publication projects by reducing the risk associated with them. 993  From 1673 to 

1783,994 printing privileges were bestowed on publishers and ‘justified in terms of the social 

and economic benefits’ of supported projects, not on the basis of authorship.995 

Initially, according to Haveman and Kluttz, the handful of ‘Americans who produced literature 

were “gentlemen-scholars” whose output was an “avocation”, a byproduct of their learning’.996 

Through their writings they sought to further their objectives, which were political, artistic, 

religious, scientific, or even recreational, but not financial or commercial. 997  The ‘twin 

conceptions’ of the ‘author-as-gentleman’ and the ‘author-as-amateur’ were ‘reinforced by the 

economics of authorship’ in America.998 Except for a few patronage opportunities, individuals 

who ‘lacked personal fortunes’ were unable to ‘earn a living by their pens’.999 As America 

transformed to a ‘market oriented society’, and as ‘the literature evolved to connote 

commodities’, the understanding of what it meant to be an author started to change 

fundamentally.1000 Meanwhile, authors began to think that they deserved a share of the yields 

from writings due to their labours. This shift is reflected in William Billings’ 1770 petition to 

the Massachusetts authorities for a legislative privilege1001 over the work written by him, the 

990 Bracha, ‘Early American Printing Privileges’ (n 225) 91. 
991 Ibid. 
992 Bracha, ‘United States Copyright’ (n 220) 336. 
993 Ibid. 
994 1673 was the year when the first American Colonial Printing Privilege – the Massachusetts grant to Usher – 

was conferred. 1783 was the year when the first State Copyright Statute – the Connecticut Copyright Statute 
– was enacted.

995 Bracha, ‘Early American Printing Privileges’ (n 225) 101.
996 Haveman and Kluttz (n 655) 10.
997 Ibid.
998 Ibid 11.
999 Ibid.
1000 Ibid 11-12.
1001 Bracha argues that ‘William Billings was neither making a general case for authors’ rights nor pleading for a

universal copyright regime. He was, rather, petitioning for the familiar ad hoc economic privilege that
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first attempt in America by an author to garner exclusive rights for his work.1002 In the petition, 

Billings not only argued that the publication project would be beneficial to the public and thus 

should be encouraged,1003 the common justification for printing privileges, but also opposed 

others profiting from his labour.1004 He suggested that not granting him protection would be 

economically and morally damaging to him.1005 Billings did not ask for perpetual rights.1006 

He simply requested that he receive guaranteed protection for a set number of years. 1007 

Billings’ petition reflects the general understanding at that time: the writing was not literary 

property and thus did not entitle the owner a perpetual monopoly in the work. In response to 

his petition, the Massachusetts authorities in 1772 passed a Bill, which, in fact, acknowledged 

Billings’ authorship through its title, which included the phrase “by him compos’d”. 1008 

Overall, both Billings’ petition and the Bill recognised a new justification for protecting the 

exclusive rights in work — the author’s intellectual labour, in effect his authorship. 

 

In the late 18th century, the rise of authorship as an abstract ideological justification 

significantly contributed to the gradual transition from the publisher’s privilege to the author’s 

right in America.1009 Privilege grants in writings were described and justified not so much in 

terms of the encouragement of entrepreneurs who offered a type of beneficial service to the 

 
traditionally was granted to booksellers and printers.’ Bracha, ‘Early American Printing Privileges’ (n 225) 
102. 

1002 Ibid 102-03. 
1003 One of the reasons that led to this argument, as summarised by Bracha, is two related intellectual 

developments. One was the rise and spread of a modern version of the notion of progress, which means that 
individuals can build a better future for themselves through purposeful and calculated actions, and the role of 
government is to facilitate such actions. The other was the growing association between the intellectual 
labour and inventiveness of great individual minds, and a material aspect of prosperity as well as national 
prowess. In other words, to achieve national prosperity, it was vital to acquire advanced technologies and 
provide goods conditions for domestic technological innovation. In the intellectual field, authors generate 
original ideas and thereby promote the advancement of culture and knowledge. Bracha, ‘The Statute of 
Anne’ (n 90) 881-82. 

1004 Billings informed that ‘this Hon:ble Court that he [wa]s apprehensive that an unfair advantage was about to 
be taken against him, & that others [we]re endeavoring to reap the Fruits of his great Labor & Cost.’ Bracha, 
‘Early American Printing Privileges’ (n 225) 102, quoting William Billings, William Billings’ Second Petition 
(1772). 

1005 Haar (n 245) 81. 
1006 Ibid. 
1007 Ibid. 
1008 The full title of this Bill was ‘An Act for granting to William Billings of Boston the Sole Privilege of printing 

and vending a Book, consisting of a great variety of Psalm Tunes, Anthems and Cannons in two Volumes’; 
see also Bracha, ‘Early American Printing Privileges’ (n 225) 101. 

1009 Kretschmer and Kawohl (n 754) 90. 
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public as in terms of authorship.1010  Such grants include Andrew Law’s 1781 Connecticut 

grant, the first author’s printing privilege in America.1011 Even so, the absence of a general 

regime to protect authors’ rights in their works became a source of frustration to American 

literati. Several influential writers thus petitioned legislators to establish such a regime. 

Philosopher Thomas Paine observed, in a letter in 1782, that: 

It may, with propriety, be remarked, that in all countries where literature is protected, (and it 

never can flourish where it is not), the works of an author are his legal property; and to treat 

letters in any other light than this, is to banish them from the country, or strangle them at 

birth.1012 

In 1783, in a public letter, Poet John Trumbull first put forth what was ‘the standard argument 

made by many of his colleagues: securing for authors the sole right of publishing their works 

was absolutely necessary to encourage intellectual endeavors and to cultivate “works of 

genius”’.1013 He explained that ‘intellectual and scholarly works’ were ‘the principal means of 

diffusing useful knowledge and instruction,’ which served to ‘[regulate] the manners of 

mankind.’1014 Such works were ‘the object of great labour, study and application’, but ‘we 

have in this country no gentlemen of fortune sufficient to maintain them in the sole pursuit of 

literary studies.’1015  Thus, it was ‘certainly necessary for the encouragement of genius, to 

secure to every author the profits that may arise from the sale of his writings.’1016 Trumbull 

also proclaimed: 

It is certainly a principle of natural justice, that the writer, who has spent a great part of his 

life in study, and wasted his time, his fortune and perhaps his health in improving his 

1010 Bracha, ‘Early American Printing Privileges’ (n 225) 111. 
1011 Law’s grant can be considered as the first American Authorial Printing Privilege or the first American 

Authorial Copyright, depending on whether regarding printing privileges as copyrights. In this thesis, the 
printing privilege is not deemed as a copyright. 

1012 Bettig, ‘Critical Perspectives on the History and Philosophy of Copyright’ (n 420) 145. 
1013 Pelanda, ‘Declarations of Cultural Independence’ (n 560) 440. 
1014 Ibid. 
1015 Ibid (citation altered). 
1016 Ibid. 
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knowledge and correcting his tastes, when he risks both his money and reputation in the 

publication of works, which cost him much labor in the production, should be entitled to the 

profits arising from their sale, as a just compensation for his trouble.1017 

 

If these arguments were not compelling enough, his assertion of the international implication 

due to the absence of a general copyright regime likely was.1018 Trumbull asserted that: 

 

Foreign nations form their opinions of the character of a people in a great measure 

from the merit of their literary productions, and ever brand those countries as stupid 

and illiterate, in which the works of genius are not cultivated and encouraged…1019 

 

Only a few days after Trumbull’s letter, poet Joel Barlow, in a letter, stated that: ‘I take the 

liberty of addressing you on a subject on which I conceive the interests and honor of the Public 

is very much concerned…I mean the embarrassment which lie upon the interests of literature 

and works of genius in the US.’1020 Such an embarrassment, nonetheless, could be ‘removed 

by positive statutes securing the copy-rights of authors, and in that way protecting a species of 

property which is otherwise open to every invader.’1021 Echoing Trumbull, Barlow emphasised 

that the nurture of literary genius ‘might serve to elevate the sentiments & dignify the manners 

of a nation.’1022 Mirroring Trumbull’s argument for authorial rights, Barlow contended that: 

 

There is certainly no kind of property, in the nature of things, so much his own, as the works 

which a person originates from his own creative imagination: And when he has spent great 

part of his life in study, wasted his time, his fortune & perhaps his health in improving his 

knowledge & correcting his taste, it is a principle of natural justice that he should be entitled 

to the profits arising from the sale of his works as a compensation for his labor in producing 

 
1017 Ibid. 
1018 Pelanda, ‘For the General Diffusion of Knowledge’ (n 573) 21. 
1019 Ibid 22. 
1020 Ibid 28. 
1021 Ibid. 
1022 Haveman and Kluttz (n 996) 18. 
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them, & his risque of reputation in offering them to the Public.1023 

Within a week of Barlow’s letter, linguist Noah Webster emphasised that legislative protection 

of the literature ‘must be the principal bulwark against the encroachment of civil and 

ecclesiastical tyrants.’ 1024  Several years later, he articulated the rationality of protecting 

authorial rights: 

A man who has devoted the most valuable period of life to the acquisition of knowledge; who 

has grown ‘pale o’er the midnight lamp;’ who labors to decipher ancient manuscripts, or 

purchases copies at three thousand percent above the usual price of books, is indubitably 

entitled to the executive advantages resulting from his exertions and expenses.1025 

Thomas Paine, John Trumbull, Joel Barlow, and Noah Webster, each of whom authored 

distinctively American literature, were the most influential pursuers of American copyright 

law.1026 Their petitions arguing for the necessity of the legislative protection of authorial rights 

rested upon three intersected lines of logic: firstly, authors invest time, effort, money, and other 

resources in works and thus deserve the profits derived from the works; secondly, authors pour 

their creative and artistic stream into works, thus become the originator of the works, and due 

to natural justice, own the works permanently; thirdly, authors are secured financial rewards 

and thereby encouraged to create more works, which can provide various benefits to the public, 

such as promoting the dissemination of knowledge and ideas, promoting the democratic 

character of public discourse, and constructing a national identity. The first two lines of logic 

that place emphasis on the reason of copyright protection are usually categorised as the natural 

rights framework of copyright. The first line of logic, also known as the just reward argument, 

nonetheless, may not necessarily mean that authors deserve perpetual property rights in the 

works, as many believe. In fact, this argument can be considered as a utilitarian sense of 

1023 Matthew Barblan, ‘Copyright as a Platform for Artistic and Creative Freedom’ (2016) 23(4) George Mason 
Law Review 793, 798 nn 20. 

1024 Pelanda, ‘Declarations of Cultural Independence’ (n 560) 450. 
1025 Haveman and Kluttz (n 996) 28. 
1026 Pelanda, ‘Declarations of Cultural Independence’ (n 560) 434. 
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rationale, because the ensurance of post compensation for authors’ investment motivates their 

pre devotion. The third line of logic that focuses more on the impact of copyright protection is 

classified as the utilitarian framework of copyright. 

In early 1783, after receiving a number of petitions from American authors and publishers, the 

legislature of three states passed copyright legislation. 1027  Later that year, a committee 

presented a report supporting such legislation on both utilitarian and natural rights grounds. 

This report was adopted by Continental Congress, which recommended the rest 10 states to 

enact their own versions of copyright statute.1028  By mid-1786, nine states followed this 

recommendation.1029  These pre-constitutional copyright statutes were based upon both the 

utilitarian and the natural rights framework, which were implicitly recognised in the titles and 

preambles of the statutes.1030 The title of seven1031 statutes expressly referred to either: ‘the 

encouragement of literature’ or ‘the promotion of learning’, suggesting a utilitarian impulse. 

The title of two1032 further statues included the words ‘respecting’ or ‘securing [the author’s] 

literary property’, suggesting a natural rights foundation. Unlike the titles, the preambles 

sometimes reflected the two philosophical frameworks simultaneously.1033 For example, the 

Massachusetts preamble read: 

Whereas the Improvement of Knowledge, the progress of Civilization, the public Weal of the 

Community, and the Advancement of Human Happiness, greatly depend on the Efforts of 

1027 Connecticut, Massachusetts, and Maryland. 
1028 Bracha, ‘United States Copyright’ (n 220) 341. 
1029 New Jersey, New Hampshire, Rhode Island, Pennsylvania, South Carolina, Virginia, North Carolina, 

Georgia, New York. 
1030 Ploman and Hamilton summarise that ‘the goals of these statutes, in order of importance, were to secure the 

author’s right, to promote learning, to provide order in the book trade, and to prevent monopoly.’ Bettig, 
‘Critical Perspectives on the History and Philosophy of Copyright’ (n 420) 146; see also Ploman and 
Hamilton (n 649) 15. 

1031 Connecticut, New Jersey, New Hampshire, Pennsylvania, South Carolina, Georgia, and New York. 
1032 Maryland and North Carolina. 
1033 Crawford finds that ‘[t]he various statutes, in their preambles, viewed the underlying rationale for copyright 

in three major ways. The “positive approach” was seen in the laws drawn up, ostensibly, to promote learning 
and encourage writing. The positive approach was also the majority approach. The “negative,” but practical 
approach, illustrated by Pennsylvania’s statute, was to discourage the theft of intellectual property. A third 
approach, the middle ground, treated the protection of intellectual property as a natural right, and the 
copyright statutes under this view become simply a codification of that right.’ Crawford (n 583) 16. 
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learned and ingenious Persons in the various Arts and Sciences: As the principal 

Encouragement such persons can have to make great and beneficial Exertions of this Nature, 

must exist in the legal Security of the Fruits of their Study and Industry to themselves; and as 

such Security is one of the natural Rights of all Men, there being no property more peculiarly 

a Man’s own than that which is produced by the Labour of his Mind: Therefore, to encourage 

learned and ingenious Persons to write useful Books for the Benefit of Mankind…1034 

Several other preambles were worded similarly — they all expressed the public benefit as well 

as the literary property right theme. The legal consideration of the author’s natural property 

right was, nevertheless, not always given equal weight with that of public utility, a tendency 

that can be discerned from the provisions of the statutes. Specifically, all pre-constitutional 

copyright statutes vested exclusive rights to authors, rather than to booksellers or printers who 

used to receive such rights directly under colonial printing privileges.1035 Even so, it is difficult 

to argue that these statutes in fact recognised an author’s literary property right as certain 

provisions restrained the copyright holder’s monopoly; one limited the duration of copyright 

to a set number of years, contrary to a perpetual right of property; one imposed formalities as 

a prerequisite for copyright protection; another limited copyright protection to American 

citizens or residents. These clash with the natural rights rationale, which characterises 

‘copyright as springing from the creative act’.1036 As commented by Ginsburg, ‘[i]f copyright 

is born with the work, then no further state action should be necessary to confer the right: the 

sole relevant act is the work’s creation.’1037 Overall, pre-constitutional copyright statutes were 

designed by legislators, who were influenced by the social understanding of authorship, 

petitions made by American literati, and the English jurisprudence of copyright and who had 

both the public benefit and the literary property right in mind. As a result, the preambles of 

these statutes contained various combinations of the two rationales of copyright — the 

utilitarian and the natural rights approach. However, after a complete analysis of the provisions 

1034 Ibid 14. 
1035 All 12 state statutes mentioned authors as recipients of protection, while only two specifically mentioned 

publishers or purchasers of copies. Haveman and Kluttz (n 996) 7. 
1036 Ginsburg, ‘Tale of Two Copyrights’ (n 2451) 994. 
1037 Ibid. 
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of the statutes, it is reasonable to conclude that the utilitarian is the dominant philosophy. The 

argument that, based on natural justice, the author has a perpetual property right in his or her 

work, was not embodied in law. 

The Philosophical Framework of the Copyright Act of 1790 

In late 18th century, a major development in American copyright jurisprudence was a transition 

from the state to the federal (or national) level. The foundation of this transition was the Patent 

and Copyright Clause of the US Constitution,1038  which granted Congress the ‘power to 

legislate in the fields of patent and copyright’.1039 Not much is known about the interest group 

politics leading to this Clause.1040 There are various speculations about the involvement of 

specific persons with the creation of the Clause, but there is little direct evidence on this 

subject.1041 Even so, James Madison and Charles Pinckney are identified as the delegates who 

proposed various powers related to encouraging technological innovation and learning, along 

with other congressional powers. 1042  These powers were recorded with no attribution or 

reasoning attached.1043 There is even some uncertainty about the exact powers suggested to 

the Constitutional Convention, and it is known that Madison’s and Pinckney’s proposal were 

referred to the Committee on Detail where none survived in their original form.1044 Little is 

known about the process of forging the Clause and the Founding Fathers’ underlying intent.1045 

During ratification, the Clause attracted very little attention and debate.1046 Official accounts 

of the Clause are scarce and focused on explaining the shift of patent and copyright from the 

state to the federal level, rather than the specific content of the Clause.1047 Even though these 

accounts mentioned the English precedent, the expected social benefits of protecting the rights 

of inventors and authors,1048 the information interpreted from the accounts is inadequate for 

1038 United States Constitution art VIII § 8 cl 8. 
1039 Bracha, ‘United States Copyright’ (n 220) 342. 
1040 Ibid, 344. 
1041 Ibid. 
1042 Ibid 343. 
1043 Ibid. 
1044 Ibid. 
1045 Ibid. 
1046 Ibid. 
1047 Ibid 344. 
1048 Ibid. 
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academics to reach a conclusion that the Clause is based upon one particular philosophical tract. 

Even so, almost immediately after the ratification of the Clause, there appeared attempts to use 

such a conclusion to lobby for either the expansion or restriction of intellectual property 

rights.1049 

Many argue that the Patent and Copyright Clause grants the author (and the inventor) ‘limited 

Times’ exclusive rights as an incentive to publish the copyrighted work (or disclose the 

patented invention). In other words, the Clause confers authors (and inventors) a limited 

monopoly ‘predicated on the premise that the public benefits from the creative activities of the 

authors’ (and inventors).1050 It thus can be argued that the US copyright system builds upon 

the utilitarian approach of copyright.1051 Some disagree and argue that the Clause codifies the 

author’s property right in the creative work, indicating that the natural rights rationale underlies 

the US copyright system. Since there is little information on the deliberative process that 

produced the Clause,1052 it is difficult to decide whether argument is more plausible. Even so, 

it is easy to reconstruct the intellectual and institutional background from which the Clause 

emerged, and based upon this background, a more reasonable conclusion can be made.1053 

There were three main relevant influences.1054 First, many of the delegates were likely exposed 

to some degree to British practice and had considered issues around patent and copyright.1055 

In line with the British tradition, these delegates probably understood that patent and copyright 

are exceptions to a general rule against the monopoly justified by their contribution to the 

1049 Ibid 346. 
1050 Laura N Gasaway, ‘Copyright Basics: From Earliest Times to the Digital Age’ (2010) 10(3) Wake Forest 

Intellectual Property Law Journal 241, 244. 
1051 In Mazer (n 820), the Supreme Court held that ‘[t]he economic philosophy behind the clause empowering 

Congress to grant patents and copyrights is the conviction that encouragement of individual effort by 
personal gain is the best way to advance public welfare through the talents of authors and inventors in 
“Science and useful Arts”.’ Glynn S Lunney, ‘The Death of Copyright: Digital Technology, Private Copying, 
and the Digital Millennium Copyright Act’ (2001) 87(5) Virginia Law Review 813, 814 nn 4. As described by 
one of the Founding Fathers of the American IP law, Thomas Jefferson stated that ‘[s]ociety may give an 
exclusive right to the profits arising from them as an encouragement to men to pursue ideas which may 
produce utility. [B]ut this may, or may not be done, according to the will and convenience of the society, 
without claim or complaint from any body.’ Florian Martin-Bariteau, ‘The Idea of Property in Intellectual 
Property’ (2019) 52(3) UBC Law Review 891, 906. 

1052 Bracha, ‘United States Copyright’ (n 220) 344. 
1053 Ibid. 
1054 Ibid. 
1055 Ibid. 
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public good and limited by proper restrictions.1056 Some may even realised that the Statute of 

Anne is mainly aimed to destroy and prevent the monopoly of the Stationers’ Company over 

the book trade. Second, many of the delegates were familiar with the patent and copyright 

practice of the states.1057 They were members of various branches of state governments, and 

thus it is likely that they were engaged in drafting and operating of state copyright and patent 

laws. 1058  Third, many of the delegates were used to consider petitions from the interest 

group(s). 1059  These delegates were members of the Continental Congress. Although the 

Continental Congress never legislated in the area of patent and copyright, it did receive, 

however, various petitions and issued a resolution on the subject. 1060  In light of this 

background, it is reasonable to conclude that the framers of the Clause were familiar with the 

concepts of inventors and authors, as well as limited time monopolies and their use by 

government to encourage technological innovation and learning, in the British and the state 

context. Thus, it is further argued that with the Clause, the Founding Fathers ‘did not set out to 

conceptualise copyright exclusively as a natural right, or only as a conditional statutory grant, 

or for that matter to adopt any overriding philosophical framework of copyright’.1061 In other 

words, the Clause revealed multiple motivations, melding ‘strong affirmations of authors’ 

labour-based natural property rights’ with encouragements of ‘learned men to write useful 

books’.1062 

Pursuant to the Patent and Copyright Clause in the Constitution,1063  Congress enacted the 

Copyright Act of 1790.1064 It is widely admitted that drafters of the Act relied tremendously on 

pre-constitutional copyright statutes, whose makers drew heavily upon the English Statute of 

Anne. Consequently, the Statute of Anne served as both a general inspiration and a source of 

1056 Ibid. 
1057 Ibid. 
1058 Ibid. 
1059 Ibid. 
1060 Ibid. 
1061 Jane C Ginsburg, ‘The U.S. Experience with Mandatory Copyright Formalities: A Love/Hate Relationship’ 

(2009) 33(3) Columbia Journal of Law and the Arts 311, 319 (citation altered). 
1062 See Ginsburg, ‘Une Chose Publique’ (n 338) 659. 
1063 United States Constitution art VIII § 8 cl 8. 
1064 Copyright Act of 1790 (n 638). 
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specific institutional arrangements for the 1790 Copyright Act.1065 The two enactments thus 

have many similarities. Like the Statute, but unlike most state statutes, the Act, in its title, added 

‘proprietors’ along with ‘authors’; it also contained ‘for the encouragement of learning’ and 

‘during the Times therein mentioned’.1066 The Act granted copyright protection for explicitly 

limited terms.1067  To secure copyright, an author or proprietor had to comply with various 

statutory formalities.1068  Under the Act, the importation, reprinting or distribution of any 

foreign publication was not prohibited.1069 In light of these legislative choices, it is reasonable 

to argue that the drafters of the Act appreciated copyright as a limited right under the Statute of 

Anne and the perpetual Stationers’ monopolies that preceded the Statute,1070 and therefore, 

they tended to restrict copyright protection and define copyright in the US as a statutory grant 

to promote social goals. Even though some of the drafters had accepted the conception of 

copyright as a natural-law property right of the author, other than the provision that copyright 

was initially vested in the author, this conception cannot find its support in the Act. This is 

probably because the drafters knew that once the law recognised perpetual authorial rights in 

writings, these rights would ‘inevitably be soon transferred to publishers, enabling them to 

increase their control over the market and enhance their profits’.1071 Accordingly, the public 

access to, and enjoyment of, creative works would be impeded.1072 

The debate over the reasons and purposes, or more essentially the philosophical framework, 

behind the adoption of copyright law in America was officially resolved in Wheaton v 

Peters,1073 which discussed whether there could exist natural property rights in literary — the 

1065 Bracha, ‘United States Copyright’ (n 220) 349. 
1066 Haveman and Kluttz (n 996) 9. 
1067 Copyright Act of 1790 (n 638) § 1. 
1068 Copyright Act of 1790 (n 638) § 3 and 4; Haveman and Kluttz (n 996) 9. 
1069 Copyright Act of 1790 (n 638) § 5. 
1070 Lyman Ray Patterson and Craig Joyce, ‘Copyright in 1791: An Essay Concerning the Founers’ View of the 

Copyright Power Granted to Congress in Article I, Section 8, Clause 8 of the US Constitution’ (2003) 52 
Emory Law Journal 909, 938. 

1071 Fishchman-Afori (n 82) 245 (citation altered). 
1072 David J DeSimone, ‘Copyright Law: Sony Corp. of America v. Universal City Studios, Inc. - The Supreme 

Court Applies the Doctrines of Fair Use and Contributory Infringement to Home Videotaping’ (1984) 53(1) 
UMKC Law Review 126, 128. 

1073 33 US 594 (1834). 
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existence and status of common law copyright.1074 Wheaton established that ‘after publication, 

there was no common law copyright as the statutory Copyright Act preempted all common law 

copyright claims.’1075 This meant that copyright was solely a creature of statute;1076 copyright 

protection was ‘limited in duration to the terms specified by statute’; 1077  authors and 

proprietors must adhere to statutory formalities to gain the protection;1078 and certain groups 

of authors (eg performers) were excluded from the protection of the law. Wheaton thus 

commonly understood as a resounding rejection of the conception of ‘copyright as a pre-

political, natural right’ in favor of a utilitarian framework of copyright as a statutory grant in 

the service of the public interest.1079 Even though before Wheaton, copyright may be regarded 

as an economic reward afforded to authors to recognise their property interest in their work. 

After Wheaton, copyright is formally defined as a limited monopoly conferred to authors in 

order to supplies a commercial incentive for them to create more works. The Wheaton decision 

represents the end of the shifting of the dominant philosophy underlying American copyright 

gradually from governmental needs, the authorial right, to the public interest.1080 

2.5.6.3 France: The Decrees of 1791 and 1793 

The Decrees of 1791 and 1793 represented the culmination of over-three-century-long 

regulation of exclusive rights in literary and artistic works in France. 1081  Therefore, to 

understand the principles and goals, or in essence the philosophical framework, underlying the 

Decrees, it is necessary to appreciate the peculiar economic, social, political, and cultural 

1074 Kauffman explains the relationship between the words ‘property’ and ‘common law right’: ‘[f]irst, the terms 
are interchangeable, and a reference to one is equally a reference to the other. Second, the terms are founded 
upon natural law and justice; it is a natural right. And third, the right is perpetual.’ Kauffman (n 642) 399. 

1075 Haveman and Kluttz (n 996) 8 (citation altered). 
1076 Ibid. 
1077 Ibid. 
1078 Ibid. 
1079 Bracha, ‘United States Copyright’ (n 220) 356. 
1080 The US House Report on the Copyright Act of 1909 declared that ‘[t]he enactment of copyright legislation 

by Congress under the terms of the Constitution is not based upon any natural right that the author has in his 
writings … but upon the ground that the welfare of the public will be served…Not primarily for the benefit 
of the author, but primarily for the benefit of the public, such rights are given.’ In Sony, the US Supreme 
Court held that copyright’s monopoly privileges: ‘are neither unlimited nor primarily designed to provide a 
special private benefit. Rather, the limited grant is a means by which an important public purpose may be 
achieved. It is intended to motivate the creative activity of authors and inventors by the provision of a special 
reward.’ Schönwetter (n 135) 30-31. 

1081 Patterson and Joyce (n 1070) 938. 
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ideologies in France, pre-revolutionary and post-revolutionary. Influenced by these ideologies, 

the printing and performance privileges as well as the edicts, which regulated such privileges, 

issued by the Crown under the Ancien Régime should also be comprehended. 

The Philosophical Framework of French Printing Privileges 

Influenced by the emerging societal ideology of authorship, and probably in a more fertile soil 

of art than England, French authors, even before booksellers and printers, sought to secure their 

economic and thereby moral interest relative to their works and some of them received limited 

duration printing privileges from the Crown. It is unlikely that the Crown based its grants upon 

solid theories of copyright, since at the time the printing press only had been introduced locally 

for less than 40 years. But one can argue that the privileges were granted perhaps out of 

sympathy with the plight of authors, or the simple justice that authors had devoted themselves 

to the texts, were the originators of the texts, and thus entitled to the rights thereupon. Copyright 

scholars, however, seldom have the interest to discuss the rationale of these authorial privileges 

probably because of their limited number. 

As the development of the publishing and printing industry, French printing privileges became 

increasingly like the printing privileges granted by England and other Continental European 

monarchies, empires, and city-states. On the one hand, the French Crown used them to 

effectively exercise censorship: only censored works could be protected by those privileges. 

On the other hand, Parisian publishers received almost all the privileges and relied upon them 

to monopolise both ancient and new works, thereby severely obstructing the public’s access to 

these works. In light of these, it is logical to argue that publishers’ printing privileges are also 

not based upon any rationale of copyright; they were merely an instrument to both serve 

governmental goals and insure powerful enterprises’ monopoly interests. This equally applies 

to the privileges conferred to the Comédie Française, whose members retained the exclusive 

right to perform dramatic works. 

Some raise that under the Edict of 1777, the author’s privilege was ‘perpetual’, and ‘once ceded 

to the publisher’, it could last during the life of the author, a duration much longer than that of 
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an English printing privilege.1082 These scholars may thus argue that French printing privileges 

thereafter recognised perpetual property rights in works. While considering that the system of 

privilege was conditioned upon compliance with various formalities, it can only assume that 

drafters of the edict may merely be aware of much rhetoric in society justifying the exclusive 

literary property right with natural law.1083 But they, by no means, built the system of privilege 

basing upon this justification. 

 

The Philosophical Framework of the Decree of 1791 

In 1789, all feudal privilege grants under the Ancien Régime were repudiated. Two years later, 

a decree, which mainly granted playwrights the de facto right of public performance, was 

issued, known as the Decree of 1791.1084 The report on the Decree emphasised the private 

property attribution of pre-published work; whereas, once the work had been published, this 

attribution was no longer private, if not pure public — during the appointed period, basing 

upon natural justice, the person who created new contents was entitled to profit from his or her 

labour through the limited exclusive control over the work; at the end of the period, the work 

entered the public domain, allowing everyone to use freely. The report made explicit that the 

main principle of the Decree was the public domain, to which the authorial exclusive control 

was an exception. The text of the 1791 Decree followed this principle and the exception. Article 

Ⅰ pronounced the right for all citizens to erect theatres; it aimed to break the monopoly of the 

Comédie Française, which was the only approved theatre. Article Ⅱ declared the works of 

playwrights who had been passed away for over five years as public property; it intended to 

end the Comédie Française’s monopoly on the works of long deceased playwrights. Article Ⅲ 

‘set forth affirmative authors’ right by conditioning performances of the works of living 

playwrights upon their written consent’;1085 according to the report, it sought to compensate 

playwrights’ effort, time, and cost by granting them a de facto exclusive right. Seen in the 

overall context of the Decree, the grant of the right primarily was a means to terminate the 

monopoly. Given art Ⅱ, which made clear the endpoint of playwrights’ right, it would be 
 

1082 Ginsburg, ‘Tale of Two Copyrights’ (n 2451) 997. 
1083 Ibid. 
1084 The Decree of 1791 (n 88). 
1085 Ginsburg, ‘Tale of Two Copyrights’ (n 2451) 1007 (citation altered). 
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difficult to argue that the right was a confirmation of a natural perpetual property right of the 

author. Accordingly, there was no case law regarding the nature of the playwright’s right.1086 

The Philosophical Framework of the Decree of 1793 

Two years later, a decree, which granted writers the rights in their works, was issued, known 

as the Decree of 1793.1087 In the report for the Decree, the ideology that creative works are 

deemed authors’ private property was emphasised, and the conception of the published work 

as a hybrid of private and public property was rebutted. It implies that the Decree recognised 

authors’ inherent property interests rather than appreciated the public domain, whereas the texts 

of the 1793 decree undercut this. Article Ⅰ provided writers with a series of exclusive rights; it 

did not distinguish between French and foreign writers; thus, foreign publications were equally 

protected under the Decree. Article Ⅱ set the duration of these rights to the life of the writer 

plus 10 years. Article Ⅵ made the requirement of deposit a condition precedent to the 

protection of the rights. In fact, as pointed out by Ginsburg, ‘several early court decisions under 

this art held that deposit of copies gave rise to the exclusive rights.’1088 ‘At the least, failure to 

deposit could result in an initially protected work’s falling into the public domain.’1089 Overall, 

the Decree of 1793 listed authorial rights and equally treated works originally published abroad, 

reflecting the ideology of natural property rights arising out of authors’ creation; but from 

another perspective, these two legislative choices can also be explained by ‘the utilitarian 

conception of protecting works of authorship to stimulate literary and artistic activity’.1090 The 

Decree fixed the term of authorial rights and prescribed a formality as a prerequisite to acquire 

the rights; these two provisions, nonetheless, clash with the natural rights ideology as the 

exclusive rights granted were not perpetual and if they were born with creative works, then no 

further requirement imposed by legislation should be necessary to confer them. 

1086 The subsequent 1792 Decree subjected the playwright’s right to compliance with formalities. And art VIII of 
the Decree substituted the 1791 Decree’s life plus five years term with a ten-year term, significantly 
shortening the protection period. These further indicate that the underlying philosophical framework of 
French copyright law is not the natural rights ideology. 

1087 The Decree of 1793 (n 88). 
1088 Ginsburg, ‘Tale of Two Copyrights’ (n 2451) 1010 (citation altered). 
1089 Ibid 1010-11 (citation altered). 
1090 Ibid 992, quoting Henri Desbois, Le droit d’auteur en France (3d ed, 1978) 538. 
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Subsequent case law provided a mixed judicial view on the ideology of authorial natural 

property rights. In cases regarding unexpired protections of the rights in works published before 

1793, the courts justified the continuity of these protections through endorsing this ideology: 

natural fairness, the first of all laws, sufficiently warned the printers and booksellers that it 

was not permitted to appropriate the productions of others, and that any time one harms the 

property of another, one is essentially obliged to compensate the harm suffered.1091 

The courts reasoned that even the pre-decree protection no longer had a statutory basis, basing 

upon natural justice, the work was still deemed the author’s literary property.1092 The formal 

source of such property had not been identified, but apparently the property right was born in 

the act of creation.1093 The courts did not clarify whether such right was perpetual, probably 

due to the fact that at the time, it was commonly perceived so. The perpetuity of the right 

indicates that the statutory decree would affirm this natural law right, rather than vesting 

authors a new right, whereas the provision which limited the duration of the right would 

become invalid under this deduction. Therefore, it is logical to argue that even though French 

courts brought up the natural rights ideology to rationalise the protection of the works not 

covered by the 1793 Decree, they may not envision the right to be perpetual as that would 

enable the owner to monopolise the work in perpetuity, a result the legislators of the Decree 

worked so hard to avoid. Other than this ideology, the courts also raised a utilitarian rationale 

— ‘the property right acquired by the author in his or her work is simply a legitimate 

compensation for his or her labour, a price naturally owing for the enlightenment which he or 

she spreads throughout society.’1094 Other cases under the 1793 Decree also contain reasoning 

inconsistent with the natural rights ideology. In one case, the word ‘author’, in the law, was 

given a broad meaning including not only ‘those who have themselves composed a literary 

work, but also those who have had it written by others, and who have had the work done at 

1091 Ginsburg, ‘Tale of Two Copyrights’ (n 2451) 1018. 
1092 Ibid. 
1093 Ibid. 
1094 Ibid 1019 (citation altered). 
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their expense…’1095  This diverged from the ideology of exclusive rights in the work as a 

reward for the author’s creativity. In cases concerning formalities or the place of the work’s 

first publication, some courts ruled that the deposit of copies constitutes, rather than simply 

proves, the author’s right,1096  and held that where a work is first published can influence 

whether and who will receive the protection.1097 The emphasis on fulfillment of state imposed 

conditions and territorial factors suggest that the court did not consistently perceive the 

exclusive right as ‘a right inherent in the author’.1098 

 

Even though the Decrees of 1791 and 1793 granted relatively strong rights to authors, rendering 

the supposed ‘author-centrism’1099  of French revolutionary droit d`auteur, legislators and 

courts in France did not greet the natural rights ideology ‘with the enthusiasm that later scholars 

ascribed to them’.1100 In fact, it may be argued that French legislature and court casted droit 

d`auteur (the author’s rights) principally as an institution to ‘encourage the creation of and 

investment in the production of works furthering national social goals’.1101 From the analysis 

of the texts of the Decrees, it may be claimed that legislators did acted this way. Nonetheless, 

courts had explicitly accepted the ideology of authors’ property right, and more primarily, 

through their decisions in the 19th century, French courts formed droits moraux (moral rights) 

piecemeal.1102 And the recognition of authors’ moral rights in their works can be seen as an 

important indication that courts had endorsed the ideology that ‘the act of authorship itself 

affords a basis for recognising or maintaining protection of authors’ rights.’1103 Therefore, it is 

more reasonable to argue that unlike French legislators, French courts tended to view droit 

d`auteur as a right inherent in the author, rather than a state grant in exchange for the ultimate 

enrichment of the public domain,1104 while whether such right, in the view of the courts, was 

 
1095 Jane C Ginsburg, ‘French Copyright Law: A Comparative Overview’ (1989) 36(4) Journal of the Copyright 

Society of the USA 269, 272. 
1096 Ginsburg, ‘Tale of Two Copyrights’ (n 2451) 1021-22. 
1097 For a further explanation of this conclusion, see ibid 1022. 
1098 Ibid (citation altered). 
1099 Ibid 995. 
1100 Ibid 1012 (citation altered). 
1101 Ibid 996. 
1102 See Leiser and Spiessbach (n 923). 
1103 Ginsburg, ‘Tale of Two Copyrights’ (n 2451) 1011 (citation altered). 
1104 Ibid. 
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perpetual, is questionable. Since provisions of the Decrees contradicted with this ideology and 

subsequent amendments of them had to conform to the Berne Convention, it loses the value to 

discuss this question. 

2.5.7 The Comparison of Philosophical Frameworks in Early Copyright Statutes 

The Comparison between the Natural Rights and the Utilitarian Framework of Copyright Law 

As their underlying philosophy (or principles) are different, the natural rights and the utilitarian 

framework have different specific implications for the copyright law, which are summarised 

below.1105 

1105 For a discussion of these specific implications under the two philosophical frameworks, see Ginsburg, ‘Tale 
of Two Copyrights’ (n 2451) 993-94. 
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Table I: Comparison Between the Natural Rights and the Utilitarian Framework of Copyright Law1106 

Part-One 

1106 Armstrong, ‘Two Comparative Perspectives’ (n 80) 705.

Elements Natural Rights Ideology Utilitarian Ideology 

Underlying Philosophy Natural Justice Utilitarianism 

Origin of Rights Natural law Positive law 

Emphasis Author Society 

Name of the Rights Author’s Rights Copyright 

Associated Legal Tradition Common Law Civil Law 

Overall Level of Protection High Middle 

Protection for the Author Strong Moderate 

Protected Interests of the Public None Substantial 

Part-Two 

Content Natural Rights Ideology Utilitarian Ideology 

Subject Matters All Original Works Useful, Instructional Works 

Originality High Moderate 

Formality Not Required Required 

Term of Protection Long or Perpetual Limited 

Alienability of Rights Limited Full 

Foreign Authors and Works Covered Uncovered 

Moral Rights Protected Unprotected 

Impact on Democracy Moderate High 
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The author-oriented natural rights framework ‘essentially aims to achieve the highest 

protection possible’, leading more authorial rights (both economic and moral) be recognised 

and protected at a higher level with lesser requirements.1107 In contrast, the society-oriented 

utilitarian framework aims towards the lowest protection necessary, resulting in lesser rights of 

the author (or the copyright holder) be protected at a moderate level with more 

requirements.1108  Even so, the differences between the two philosophical frameworks are 

neither as extensive nor as absolute as listed above. As these frameworks are ‘cumulative’, 

‘amorphous’, and ‘interdependent’, they differ ‘more in emphasis than in outcome’. 1109 

Therefore, rather than focusing on their theorical distinctions, it is more worthwhile to 

concentrate on the extent to which practical provisions in certain early copyright statutes reflect 

those frameworks. 

The Comparison between the Early Copyright Statutes in England, the US, and France 

within the Natural Rights and the Utilitarian Frameworks 

Printing privileges and English Stationers’ “Copyright”, as protections over creative works 

prior to copyright law, are based on neither the natural rights nor the utilitarian framework, or 

any of the copyright justification aforementioned. Printing privileges, as feudal grants, were 

conferred by the Crown to enforce literary censorship, reward its loyal servants, and regulate 

the book trade. Similarly, Stationers’ “Copyright”, as a ‘private-law right’, was used, by the 

British Crown to enhance literary censorship and by the Stationers’ Company to maintain the 

monopoly power for its members. 1110  Therefore, rationales behind pre-copyright-law 

protections of works of authorship are not particularly relevant here. 

Early copyright statutes in England, the US, and France, however, are the main focus, as the 

laws issued in the former two common law jurisdictions are allegedly basing on the utilitarian 

framework, while copyright laws enacted in the latter one civil law jurisdiction are presumably 

1107 Schönwetter (n 135) 37. 
1108 Ibid. 
1109 Ibid. 
1110 Frederick N Nash, ‘English Licenses to Print and Grants of Copyright in the 1640s’ (1982) 6(2) The Library 

174, 174. 
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building on the natural rights framework. In order to reconsider whether such general 

understanding is creditable, the provisions in these copyright statutes that can reflect the laws’ 

predominant philosophical framework are summarised below.



169 

Table II: Comparison Between the Early Copyright Statutes in England, the US and France Within the Natural Rights and the Utilitarian 

Frameworks 

Elements England US France 

Statute of Anne Copyright Act of 1790 

Utilitarian Emphasis Utilitarian Emphasis 

Decree of 1791 

No Emphasis 

     Name 

Emphasis in Long Title

 Emphasis in Preamble or 
Utilitarian Emphasis None Bilateral Emphasis 

Decree of 1793 

Natural Rights Emphasis 

Natural Rights Emphasis 

Books Books, Maps, and Charts Plays (Dramatic Works) A Broad Range of Works 

Required Required Not Required Required 

Limited Limited Arguably, Long Arguably, Long 

Full Full Full Full 

Not Covered Not Covered Covered Covered 

None None None None 

Accompanying Report 

Subject Matters 

Formalities 

Term of Protection 

Alienability of Rights 

Foreign Authors and Works 

Moral Rights 

Literary Property Debate Utilitarian ideology Utilitarian ideology None None 
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2.5.8 The Predominant Philosophical Framework of Early Copyright Statutes 

The Argument of Common Law Copyright and the Underlying Natural Rights Framework 

As just mentioned, protections over creative works prior to copyright law, are based on none 

of the copyright justification aforementioned. National authorities (mostly the Crowns) have 

been particularly keen on using such protections to apply feudal literary censorship. Other aims 

include maintaining order in the book trade (essentially, correcting market failures by 

illegalising piracy) and rewarding faithful followers. 

In society, the ideology of authorship has not been widely accepted. Although booksellers and 

printers (later publishers) have admitted the obligation to pay for original manuscripts, they did 

not consider that writers have rights — neither economic nor moral — on immaterial literary 

works after the material manuscripts have been sold. In other words, they did not distinguish 

the tangible medium from the embedded intangible work. Besides, booksellers and printers 

tended to claim ownership in as many works as possible, especially ancient classics, and by 

demanding prior-copyright-law protections, they extracted profits from the works and even 

monpopolised the market. Writers at the time did not play a significant role in the book trade 

as they do today. They could only depend on feudal or religious patronages for survival, and 

not particularly interested in authorial economic rights, but they certainly cared about their 

reputation in relation to their works. 

With the collapse of the feudal regime in western Europe, the traditional regime instituted in 

the book trade collapsed accordingly. New legislators were not particularly concerned about 

the application of feudal censorship (may be a limited public-beneficial censorship without via 

copyright) but more eagerly legislated to establish a new order in the book trade. Also, knowing 

about intense cultural competitions among countries, they were enthusiastically promoting the 

progress of knowledge and learning (by increasing the number of useful, instructional works). 

As for legislators living in newly founded countries (eg the US), they soon realised an 

additional legislative purpose — the building of unique national literary identity. As believed 

by the legislators, these purposes could be achieved by either motivating domestic writers to 

produce more works or ‘pirating’ works of foreign writers. This probably explains why some 
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early copyright statutes did not cover foreign works.1111 

The sharp decline of feudal or religious patronages, the hatred of feudal censorship, and the 

ignorance and (thus) occasional hurt of authorial reputation, as well as the more essential, the 

development of the ideology of authorship, pushed authors to act.1112 Primarily, they lobbied 

to enact legislation to protect their works; some aligned with publishers to fight for the 

perpetual protection of the works. 

Publishers were more than willing to group with authors due to their dreadful reputation as a 

past agency for feudal censorship1113 and as a monopoly entity for all literary works. They 

were quite aware that they were not in a strong position to lobby, and if their agent — authors 

— were successfully received the perpetual protection from the law, they would be the bigger 

winner as they will be able to enjoy such protection after the authors’ demise. Therefore, 

motivated by their common desire to control literary works perpetually, and essentially, the 

more widely accepted ideology of authorship, publishers and authors raised the argument of 

(post-publication) common law copyright.1114 

Common law copyright is based upon various philosophical beliefs and a social understanding: 

a literary work is an intangible property, and its author owns the property. The approval of 

(post-publication) common law copyright means the acceptance of a unique framework of 

copyright law — the natural rights framework: statutory copyright law is no more than a 

recognition of common law copyright, which in essence is the author’s natural property rights 

in his or her work. 

1111 See, eg, Copyright Act of 1790 (n 638) § 5. 
1112 After the Statute of Anne, the jealous of authors in other countries upon English professional authors who 

could rely on copyright to survive may also constituted a reason that pushed these authors to act. 
1113 Patterson, ‘Copyright in Historical Perspective’ (n 970) 29. 
1114 Some may argue that publishers supporting (post-publication) common law copyright was aimed to regain 

their privilege under the feudal period. However, since many printing privileges during that period were 

limited times, this argument is not well founded. 
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Core Provisions Reviewing the Philosophical Framework: Duration of Copyright 

Copyright law basing upon this framework has certain emphases in its core provisions. First of 

all, the term of copyright should be unlimited as statuary copyright is a positive law expression 

of an unlimited-time natural law right, common law copyright. However, none of the early 

copyright statutes (and modern copyright legislation) has provided copyright holders perpetual 

exclusive rights over their works.1115 Some may argue that given the term of the exclusive 

right(s) in French Decrees of 1791 and 1793 was the author’s lifetime plus five or ten years 

respectively, a relatively long period, both the Decrees have the natural rights emphasis in 

respect of the duration of copyright. However, whether the author’s lifetime adds a number of 

years should be deemed very long or even perpetual, has always been a furiously debated topic. 

Even though some modern copyright acts such as the ones passed by England and the US also 

stipulate the term of copyright as the life of the author plus 70 years, these acts were not largely 

based upon the natural rights framework. Because the result of literary debates was that the 

predominant philosophical framework of English and US copyright laws is utilitarianism. If 

public interests are not a consideration at all, there would be little reason for property rights on 

an intangible work to expire. Therefore, in regarding the duration of copyright, none of the 

early copyright statutes has expressed a natural rights emphasis. 

 

Core Provisions Reviewing the Philosophical Framework: Procedural Formality 

Under the natural rights framework, copyright law should not impose any procedural formality 

(eg registration, notice, deposit, and renewal) or at least should not establish the formality as a 

prerequisite for authors and other parties to obtain copyright protection. According to Ginsburg, 

if statutory copyright is merely a recognition of authorial natural law rights, which are ‘born 

with the original work’, ‘no further state action is necessary to confer such rights;’ ‘the sole 

relevant act is the work’s creation.’1116 However, probably aiming to reduce the judicial burden 

of deciding whether a work is eligible for copyright protection, or to avoid unwitting 

 
1115 Some may disagree and raise that the Danish Ordinance on the Printing of Books of 7 January 1741 granted 

perpetual copyright to authors during 1741 to 1814. For a discussion of this Ordinance, see Stina Teilmann-
Lock, The Object of Copyright: A Conceptual History of Originals and Copies in Literature, Art and Design 
(Routledge, 2015) 20. 

1116 Ginsburg, ‘Tale of Two Copyrights’ (n 2451) 994. 
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infringements, all early copyright statutes except the French Decree of 1791 contained at least 

one procedural formality.1117 The compliance with the formality(s) gave rise to copyright or at 

least severed as a precondition for the copyright holder to launch an infringement suit.1118 

Therefore, in respect of the procedural formality, almost all early copyright statutes do not have 

the natural rights emphasis. 

 

Core Provisions Reviewing the Philosophical Framework: Protection of Foreign Works 

According to the natural rights ideology, since the sole act to acquire copyright is an author’s 

creation, the nationality or citizenship of the author should not be a consideration in 

determining whether an individual author is eligible to obtain copyright.1119 However, early 

copyright statutes are divided at this aspect: the England and US laws did not offer protections 

to foreign authors, while the French Decrees did. Therefore, these Decrees expressed the 

natural rights emphasis in regarding the protection of foreign works. 

 

Core Provisions Reviewing the Philosophical Framework: Moral Rights, Subject Matter of 

Copyright, Originality, and Alienability 

The legislative recognition of the author’s moral rights is sometimes regarded as the most 

manifest indication of a copyright act adopts the natural rights philosophical framework. 

However, all early copyright statutes failed to recognise such rights, indicating that, arguably, 

they did not emphasise the natural rights ideology at this aspect. Other specific implications of 

this ideology (or framework) to copyright law include the subject matter of copyright, 

originality, and alienability. However, these three doctrines of copyright are not as evident as 

other doctrines (or provisions) which can clearly review a copyright legislation’s philosophical 

framework. Specifically, firstly, if the author’s creative labour is all that is needed to generate 

copyright, the content of a work should not be a factor to determine its copyrightability. 

However, it would be thoughtless to argue that a copyright law protecting all works of 

authorship, regardless their content, is natural-rights-oriented. Because a utilitarian-oriented 
 

1117 There is limited research on the reasons why the 1791 Decree did not have a formality. This was probably 
due to the short process of making the law. 

1118 Christopher Sprigman, ‘Reform(aliz)ing Copyright’ (2004) 57(2) Stanford Law Review 485, 491. 
1119 Bracha, ‘The Statute of Anne’ (n 90) 904. 
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one may also be extended to all works due to the facts that all types of works, including 

entertainment ones such as novels, may contain useful, instructional contents as well as the 

practical difficulty of deciding whether a work is useful, instructional. Secondly, if copyright 

is recognised basing upon natural justice, it may be natural to argue that like other natural law 

rights such as the right to existence, to personal freedom, and to the pursuit of the perfection of 

moral life, it should not be allowed to alienate.1120 However, even the strongest proponents of 

the natural rights ideology would not recommend the law to prohibit copyright alienation as 

such prohibition clashes with real practices in most copyright industries and will significantly 

restrict public access to creative works by tying hands of intermediaries who are in charge of 

disseminating them.1121 Thirdly, under the natural rights framework, the required originality 

of a work to qualify for copyright protection is relatively high. Because originality reveals the 

amount of an author devotes his or her creative labour into a work, and the extent to which a 

work reflects its author’s personality; these two indexes determine whether a work is qualified 

to be copyright protected. The government body and the court, nevertheless, are not sufficiently 

knowledgeable or suitable to evaluate originality, rendering that the law has to demand a low 

to moderate level of originality, regardless the law’s philosophical framework.1122 Regarding 

the above three less evident doctrines, almost all early copyright statutes protected all works 

(not all types of works),1123 allowed copyright to be transferred, and required low to moderate 

originality. These all indicate counter-natural-rights trends. 

 

Summary 

In summary, in regarding the duration of copyright, procedural formality, and protection of 

foreign works, the French Decrees of 1791 and 1793 slightly more emphasised the natural 

rights ideology compared with the English Statute of Anne and the US Copyright Act of 

 
1120 See William Sweet, ‘10 Jacques Maritain and the Universal Declaration of Human Rights’ in Rafael 

Domingo and John Witte (eds), Christianity and Global Law (Routledge, 2020). 
1121 See, eg, Ayyar (n 799) 13. 
1122 See Bracha, ‘The Ideology of Authorship’ (n 471). 
1123 The French Decrees of 1791 and 1793 protected almost all types of creative works at the time. Only the US 

Copyright Act of 1790 protected useful, instructional works. Of course, protecting all sorts of works did not 
mean that early copyright statutes even would protect software or other types of works. This just meant that 
they did not distinguish works’ form or content for copyrightability. 
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1790.1124 Even so, from these early copyright statutes and relevant case law, it is not difficult 

to realise that legislators and courts were not only interested in protecting the economic 

interests of authors and publishers but also concerned about the dissemination of knowledge 

and ideas. Even though some of the law makers themselves believed in the natural rights 

ideology, they were fully aware of the result if copyright law follows this ideology; the more 

natural rights oriented, the higher the protection of creative works would be, resulting in 

decreases of public access to knowledge and ideas. Therefore, at the beginning of drafting the 

copyright legislation, the natural rights ideology was not the prime philosophy legislators 

grounded core provisions upon. In opposite, the summary and analysis of such provisions 

review that the predominant philosophical framework of early copyright statutes was the 

utilitarian ideology. Accordingly, the exclusive rights conferred to the author by the law are not 

rights based upon natural justice but a statutory grant, and thus could be created or removed 

according to different circumstances. 

 

 

2.6 EXCLUSIVE RIGHTS IN EARLY COPYRIGHT SYSTEMS 

 

Nowadays, copyright could well be said to be a thick bundle of rights, which can be invoked 

to prevent many different activities involving the copyrighted work.1125 However, this may not 

always be the case. The very word ‘copyright’ — the literal right to copy a work — implies 

that initially, it was just this relatively thin right, and today, the whole bundle of rights evolved 

from it. 1126  After a careful trace of prior-copyright-law protections of works and early 

copyright statutes, this implication holds. 

 

2.6.1 Protections Prior to Copyright Law 

Printing privileges are the first type of such protections. As booksellers’ and printers’ trade 

 
1124 The Decree of 1791 (n 88); The Decree of 1793 (n 88); Statute of Anne (n 368); Copyright Act of 1790 (n 

638). 
1125 Robin Wharton, ‘Digital Humanities, Copyright Law, and the Literary’ (2013) 7(1) Digital Humanities 

Quarterly 1. 
1126 Patterson, The Nature of Copyright (n 671) 85; Herman Finkelstein, ‘Music and the Copyright Law’ (1964) 

10(2) New York Law Forum 155, 155; see also Miller and Feigenbaum (n 19). 
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privileges given by the national authority, they were governmental authorisations to print one 

or more works. From a more recent point of view, they could be perceived as a narrow exclusive 

right to reproduce in print one or more protected texts. In contrast, Stationers’ “copyright”, as 

publishers’ private-law right, comprised the rights to print, publish, and sell copies of the work. 

The combination of these rights becomes a template for upcoming early copyright acts issued 

in England and the US. 

2.6.2 The English Statute of Anne 

The English Statute of Anne vested authors and ‘proprietors’ with ‘the sole right and liberty of 

printing and reprinting such book and books…’1127 An infringement was to ‘print, reprint, 

(sell), (publish), or import…any such book or books, without the consent of the proprietor or 

proprietors.’1128 Construed literally, the rights conferred were the rights to print, publish, sell, 

and import of literary works. The Statute did not provide for the right to public performance.1129 

As Ginsburg notes, ‘[t]his is understandable in light of its focus on the printing trade.’1130 But 

if the work in a book was performed on stage without authorisation, what remedy its author or 

proprietor would have? Ginsburg summarises that ‘[t]he few cases decided before Parliament 

added the public performance right in 1833 were inconclusive.’1131 

2.6.3 The US Copyright Act of 1790 

Heavily influenced by the Statute of Anne, the US Copyright Act of 1790 granted authors and 

‘proprietors’ ‘the sole right and liberty of printing, reprinting, publishing and vending such map, 

chart, book or books, …’1132  Under the Act, a person ‘to print, reprint, publish, (sell), or 

1127 Statute of Anne (n 368) c 19, §§ I. 
1128 Ibid. 
1129 See Ginsburg, ‘Une Chose Publique’ (n 338) 649. 
1130 Ibid. 
1131 Finkelstein points out that ‘[t]he need for inclusion of a statutory right of performance first won acceptance 

in the Anglo-Saxon world in 1833 with the Dramatic Copyright Act of Great Britain. It was not until 23 years 

later that the United States accorded this right to authors of dramatic works.’ Finkelstein (n 1126) 156. He 

adds that ‘[i]f these (the exclusive rights provided by the Statute of Anne) are the only legally cognisable 

rights, it is expected that courts would reject any claims to protect a work against unauthorised public 

performance or adaptation. However, the case law serves up an ambiguous response.’ For a discussion of 

relevant cases, see Ginsburg, ‘Une Chose Publique’ (n 338) 649-50 (citation altered). 
1132 Copyright Act of 1790 (n 638) § 1. 
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import… any copy or copies of such map, chart, book or books, without the consent of the 

author or proprietor thereof’ is deemed an infringement.1133 Therefore, the two early copyright 

statutes in Anglo-American common law jurisdictions granted authors and their assignees the 

same set of rights, which, ‘in modern copyright parlance’, are known as the exclusive rights to 

reproduce and distribute copies of the work.1134 That right to print and reprint (the exclusive 

right of reproduction), however, is much narrower than its equivalent given by any modern 

copyright legislation, as the former only protected against verbatim reproduction; secondary 

uses of works such as adaptations, translations, abridgments are generally outside its reach.1135 

 

2.6.4 The French Decrees of 1791 and 1793 

In one of the Romano-Germanic civil law jurisdictions, France, the Decree of 1791 for the first 

time in history gave playwrights’ de facto public performance right.1136 The Decree of 1793 

later offered ‘the exclusive right to sell, prepare for sale, and distribute their works…’ to 

‘Authors of writings of all kinds…’1137  Under the Decrees, authors enjoyed the exclusive 

rights to public perform and distribute the work, but not the right to reproduce. Even so, from 

the below economic-side analysis of how literary works were disseminated to the public and 

how publishers found out who pirated their editions, it is easy to realise that as long as either 

the right of reproduction or the right of distribution was vested, the economic interest of authors 

and publishers would be ensured. 

 

2.6.5 The Copy Mode of Work Dissemination 

Compared with how works in modern day, especially those in a digital medium, are 

disseminated, the way in which literary works were disseminated shortly after the invention of 
 

1133 Ibid § 2. 
1134 Ginsburg, ‘Une Chose Publique’ (n 338) 646-47. 
1135 Rose, ‘Nine-Tenths of the Law’ (n 384) 86. Some give reasons for such narrow protection: ‘[t]he focus of 

eighteenth century copyright was on labour. It was the labour that an author put into a work that was the 
foundation of the right. Thus copyright protected against literal copying but it did not protect against 
adaptations such as translations because these involved additional labour.’ Rose, ‘The Public Sphere and the 
Emergence of Copyright’ (n 959) 86; Bracha, ‘United States Copyright’ (n 220) 358. Bracha raises that 
‘…[i]n a famous 1854 case, one court found a German translation of Harriet Beecher-Stowe’s Uncle Tom’s 
Cabin to be non-infringing because it was not a copy of the original. By the same token, early copyright 
applied only to printed copies and did not cover non-textual reproductions.’ 

1136 The Decree of 1791 (n 88) art Ⅲ. 
1137 The Decree of 1793 (n 88) art I. 
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the printing press is onefold. Indeed, at the time, the whole mode of book trade was simple.1138 

An author assigned his or her work — in the form of selling the work’s original transcript — 

to a publisher in return for payment. The payment made by a publisher was ‘recompense’ for 

the author’s intellectual creation.1139 The publisher then sold books — ‘instances of the work 

instantiated in a physical medium’, known in copyright law as ‘copies’ — to readers.1140 The 

number of the books sold had to be large enough to recoup not only the author’s payment but 

also considerable production and distribution costs and earn a profit.1141 

 

A pirate publisher (or just a printer) could save the payment for the author but still had to incur 

significant production and slightly less distribution costs than the original publisher. Because 

even though the original publisher had already covered the expenses for remunerating the 

author, editing the content, and marketing the book, as for the pirate publisher, the prices for 

purchasing the expensive printing press, papers, and other materials, as well as paying huge 

amounts of wages for workers who produced and distributed the pirated version, were still 

needed. Therefore, same with the original publisher, the pirate publisher also had to sell as 

many pirate editions as possible, otherwise it would not only be unprofitable but also fail to 

recoup the costs and make a loss. To stay away from that, it must firstly produce a significant 

number of pirated copies and secondly distribute them to the reading public. 

 

2.6.6 Copy-Related Exclusive Rights: Right of Reproduction and Right of Distribution 

To avoid suffering economically, the original publisher, grouping with other so-called ‘owners’ 

of literary works, petitioned legislators to grant them as many exclusive rights over the works 

as possible. 1142  Legislatures, nonetheless, only chose from one of the three legislative 

approaches: first, in the form of printing privileges, the exclusive right to reproduce was given; 

second, in one particular early copyright statute, the exclusive right to distribute was conferred 

 
1138 See Lévêque and Ménière (n 10). 
1139 Miller and Feigenbaum (n 19). 
1140 Ibid. 
1141 Ibid. 
1142 Elise Vasamae, ‘A Collective Licensing Scheme for Lending of Phonograms from Digital Libraries’ (2011) 

18 Juridica International 104, 109. 
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(or arguably recognised); third, under Stationers’ “copyright” and certain early copyright 

statutes, both of the two rights were vested. Yet, it could be argued that the grant of either one 

of them would be sufficient to protect legitimate books from the competition of pirated 

versions.1143  Separately, the original (or legitimate) publisher’s possession of the exclusive 

right to reproduce illegalised any unauthorised publisher’s (massive1144) reproduction of the 

original version. And normally, the detection of such an infringement was to search the storage 

place (eg a warehouse) of infringing books. Relying upon the reproduction right, the initial 

publisher could prevent the unlicensed (massive) producing from happening in the first place. 

Under this circumstance, adding the exclusive right to distribute was not that necessary as ‘one 

cannot distribute what one does not have’.1145 In contrast, the enjoyment of the exclusive right 

to distribute by the legitimate publisher made all unauthorised (initial1146 ) distributions of 

books illegal, regardless the source of these books. In other words, without the exclusive right 

to reproduce, the unlicensed reproduction of any book was legal. But even so, anticipating that 

the produced books would not be legal to distribute, publishers and printers would not likely 

to reproduce in the first place due to the not-insignificant costs of producing. They would not 

let books ‘sit moldering in a warehouse’.1147 Therefore, the exclusive right to distribute was at 

least equally crucial with the exclusive right to reproduce. And what determined their 

crucialness was not a theory or a body of doctrines, but the mode of how literary works were 

disseminated to the reading audience — through selling (lending, giving, and other forms of 

transferring) paperback books. 

However, it should be noted that the reproduction right is widely understood as the most 

important exclusive right conferred by copyright law, at least more essential than the 

distribution right.1148 And another understanding is that the distribution right (as well as other 

1143
 See Miller and Feigenbaum (n 19). 

1144 Although unauthorised private reproductions of copyright works, such as hand copying of books, were also 

piracy, the target to combat piracy was always unauthorised public massive reproductions, such as printing 

books at an illegal printing house, due to various factors including copyright holders’ time and costs needed. 
1145 See Miller and Feigenbaum (n 19). 
1146 The reason of adding the word ‘initial’ is to take copyright exhaustion (or first sale) into consideration. 
1147 Miller and Feigenbaum (n 19). 
1148

 See, eg, WIPO, ‘Understanding Copyright and Related Rights’ (WIPO, 2006) 

<https://www.wipo.int/publications/en/details.jsp?id=4081>; Kim (n 33) 114; Jeffrey Scott Glover, ‘Betamax 



180 

exclusive rights) serves as a supplement (or a ‘natural corollary’) to the reproduction right.1149 

The reasons behind these understandings probably include first, the long history of granting 

the reproduction right, especially that it is the first exclusive right ever granted;1150 second, the 

fact that this right has long been exerted to inhibit the beginning of a series of most common 

infringing activities — reproducing and then distributing copies of protected works. Even so, 

from the above analysis of such activities in the background of the book trade, nevertheless, it 

is argued that with respect to the protection of financial interests of copyright holders, the 

reproduction right was not more essential than the distribution right as either one of them was 

adequate.1151 

Some scholars may argue that the envision of conferring the distribution right without the 

companion of the reproduction right is theoretically justifiable, but inapplicable to the real 

world. More specifically, as copyright legislation typically leaves the detection of infringement 

to copyright holders, the holders tend to pick up the most cost-effective method to safeguard 

their monetary interests. And tracking the sources which produce infringing copies is much 

cheaper than monitoring users’ actual disposals of copies. Also taking legal action to shut down 

massive-scale sources is more effective than prosecuting individual unlawful disposals, and the 

former way of fighting against infringement necessarily requires copyright holders to have the 

exclusive right to reproduce. Following the logic of those scholars’ argument, however, it can 

be argued that when that way is no longer the more effective and cost-effective approach in 

against of piracy, the reproduction right would not be that essential or could even be cancelled. 

In fact, a right’s usefulness or the frequency of invoking should not be an element to determine 

the essentialness of any right, let alone influencing the limits and scope of a right. Whether and 

what extent a right should be protected depends on the balance of incentive and access, which 

and Copyright: The Home Video Recording Controversy’ (1979) 1 Whittier Law Review 229, 232. 
1149 Joseph states that ‘[t]he third exclusive right traditionally granted to authors, viewed in some countries such 

as France as the natural corollary of the reproduction right, is to distribute (copies of) works and other 

protected subject-matter to the public.’ Daniël Jongsma, Creating EU Copyright Law: Striking a Fair 

Balance (Hanken School of Economics, 2019) 48; see also Girish Agarwal, Implementing a Digital First 

Sale Doctrine: Comparative Study of the EU and the USA (Anchor Academic Publishing, 2015) 13. 
1150 Miller and Feigenbaum state that ‘as the conventional history would have it, was born the [exclusive] right to 

reproduce’. Miller and Feigenbaum (n 19). 
1151 Ibid. 
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influenced by technologies and modes of disseminating creative works to society. 

2.7 CHAPTER SUMMARY 

From Scribing to Printing 

Schönwetter points out that ‘[p]rior to the invention of the printing press, copying a book was 

slow, tedious and costly since no mechanical mean for making multiple copies existed.’1152 

The actual copying was confined to two classes of educated persons — clergy and nobles, while 

‘medieval Europe was primarily an oral culture’ in terms of a high percentage of illiteracy 

amongst the populace.1153 As summarised by Schönwetter, ‘[a]t the beginning of the modern 

times, the invention of the movable type printing press enabled, for the first time in history, a 

relatively faster, easier, and inexpensive reproduction of massive amounts of books.’1154 As a 

result, booksellers and printers — also known as stationers — began to profit from the sale of 

a larger number of books, while they soon realised the profit-diminishing effect of competitive 

reprinting of the published books (later known as piracy).1155 Booksellers and printers, some 

of whom quickly formed themselves into guilds, thus turned to national authorities to redress 

their grievances.1156 

Printing Privileges 

The authorises granted them exclusive privileges, which comprised a ban on anyone other than 

the beneficiary to print (and sell) the privileged literary work(s).1157  The first known such 

privilege was issued by Venice. As the printing technology spread rapidly all over Europe, 

various European monarchies, empires, and city-states, including Italy, Germany, France, and 

England, had afforded printing privileges.1158  In every country where the privileges were 

1152 Schönwetter (n 135) 21. 
1153 Ulrik Volgsten and Yngve Åkerberg ‘Copyright, Music, and Morals: Artistic Expression and the Public 

Sphere’ in Steven Brown and Ulrik Volgsten (eds), Music and Manipulation: On the Social Uses and Social 

Control of Music (Berghahn Books, 2006) 343. 
1154 Schönwetter (n 135) 21. 
1155 Ibid. 
1156 Daramaras (n 250) 20. 
1157 Ibid. 
1158 Hesse summarises that ‘[t]he practice of granting exclusive privileges to print in a particular city, to print a 
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introduced, even though the main purpose was to enable the existence and development of the 

newly arrived publishing and printing industry,1159 the authorities’ particular interest was to 

exercise a very tight censorship over the very first mass medium — books; ‘…by restricting 

the rights to privileges, which were granted only to a small number of people, they (these 

authorities) could control all publications quite easily…’1160 Essentially, printing privileges 

are industrial or entrepreneurship rights for booksellers and printers in the form of monopolies. 

Daramaras finds out that ‘[i]n the early 18th century, the influence of the Enlightenment and the 

gradual decline of feudal regime led to the end of privileges.’ 1161  Writers were seldom 

protected under the privileges; they usually sold their works for a lump sum and were hardly 

considered as participants of the book trade.1162 Notwithstanding, ‘a general feeling for writers’ 

personal interests had developed around Europe’ in the late 16th and 17th centuries, ‘mainly 

resulting from the influence of the Renaissance’,1163 they were forced to seek out patrons; and 

patronage of monarchy, aristocracy, and ‘church remained the major form for support until 

roughly the mid-18th century.’1164 

 

England 

England, ‘…originally used a system of privileges’.1165  However, in 1557, Queen Mary I 

granted a ‘near monopoly on the entirety of English printing’ and publishing to the London 

guild of booksellers and printers, the Stationers’ Company.1166 The Crown’s aim was to perfect 

the elaborate system of prepublication censorship through the Company’s established Register 

— ‘a registration scheme in which member booksellers and printers listed the titles of literary 

works and thereby procured exclusive rights to print them’;1167  these rights are known as 

 
particular text, or to print a particular category of texts (schoolbooks, laws, Latin texts, etc.)’ Hesse (n 942) 
30. 

1159 Fishchman-Afori (n 82) 243. 
1160 Davies and Schricker (n 216) 19. 
1161 Daramaras (n 250) 23 (citation altered). 
1162 Fishchman-Afori (n 82) 245. 
1163 Daramaras (n 250) 22 (citation altered). 
1164 Ibid 23 (citation altered). 
1165 Schönwetter (n 135) 23. 
1166 GB Reddy, ‘Infringement of Copyright and Doctrine of Fair Use’ (2007) 27(4) DESIDOC Journal of Library 

and Information Technology 29, 30-31 (citation altered). 
1167 Ronald V Bettig, Copyrighting Culture: The Political Economy of Intellectual Property (Routledge, 2018) 

18 (citation altered). 
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Stationers’ “copyrights”. Stationers were allowed to trade these rights among themselves and 

inherit the rights as part of an estate. Therefore, the Company’s Register (or Stationers’ Register) 

is perceived as a private contractual scheme, and Stationers’ “copyrights” are essentially 

perpetual rights of booksellers and printers. 

In time, although stationers had to have writers’ consent to print and to use their name,1168 

‘writers were in a weak position to bargain when selecting publication of their works.’1169 

Because they could only depend on stationers if they wished to communicate their works to 

the public, and more importantly, they, ‘not being members of the Company, were not eligible 

to hold Stationers’ “copyright”’.1170 

The Stationers Company’s monopoly of the book trade was later reconfirmed by a series of 

licensing acts, under some of which, inter alia, even the power to ‘seize’ and ‘destroy’ 

unlicensed books and printing presses had been vested to the Company.1171 Such monopoly 

caused ‘high book prices and a shortage in available books on the market’.1172 Up until 1695, 

due to the failure to renew the last Licensing Act, Stationers’ “copyright” lost its positive law 

sanction and (thus) lapsed. Even so, the printing as well as publishing monopoly by a few 

wealthy and influential stationers remained largely untouched. In the following years, they 

campaigned eagerly for protective legislation so as to reinforce their monopoly status, but 

several attempts were failed. 

In 1710, Parliament passed the Statute of Anne, which is widely regarded as the ‘first modern 

copyright law’ and contained some major innovations. 1173  First, and most importantly, it 

established ‘the principles of authors’ ownership of copyright’ as well as ‘the limited term of 

1168 Some scholars opine that authors enjoyed limited benefits, such as contractual royalties or other on-going 

relations with the printer, but these benefits were not recognised by the privilege system. Fishchman-Afori (n 

82) 245.
1169 Bettig, ‘Critical Perspectives on the History and Philosophy of Copyright’ (n 420) 140 (citation altered). 
1170 Patterson, ‘Copyright in Historical Perspective’ (n 970) 5. 
1171 Schönwetter (n 135) 24 (citation altered). 
1172 Ibid 24 (citation altered). 
1173 Thomas B Maddrey, ‘Photography, Creators, and the Changing Needs of Copyright Law’ (2013) 16(3) SMU 

Science and Technology Law Review 501, 513. 
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protection of copyrighted works’.1174  Second, as stated by Rose, ‘it marked the divorce of 

copyright from censorship and the establishment of copyright under the rubric of property 

rather than regulation.’ 1175  Third, ‘it introduced the first monetary fines for copyright 

infringement.’1176 However, the legislative purpose of the Statute is controversial. The title as 

well as preamble clearly state that the Statute was enacted ‘for the Encouragement of Learning’, 

namely, for the promotion of the advancement of knowledge and culture. Whereas the 

‘pertinent legislative history and social context surrounding the Statute’s enactment’ suggest 

that it was intended to regulate the book trade and prevent the monopoly of certain stationers 

(or publishers). Eventually, the Statute failed to answer the crucial question: ‘who, if anyone, 

had rights in a work upon the lapse of all rights?’1177 In other words, the Statute left significant 

ambiguity about the end point of (statutory) copyright. 

The impact of the Statute of Anne, nonetheless, was ‘not immediate’.1178 Powerful London 

publishers temporarily ‘succeeded in retaining their monopolistic power’, 1179  whereas, 

increasing numbers of emerging territorial publishers urged the break of their monopoly over 

the majority of literary works, especially ancient classics, and the abolishment of the London 

Company. Fischman-Afori observes that ‘[t]he general public demanded a reduction in the 

price of books, an increase in their supply, and the creation of a free and open marketplace.’1180 

These new demands ‘established writing as a recognised profession and authors gradually 

gained recognition for both their societal importance and their justified entitlement to earn a 

living’.1181  Authors, who also found support in some philosophical theories (mostly John 

1174 Schönwetter (n 135) 23 (citation altered); Paul D Page, ‘Copyright, Intellectual Property, and the Public 

Good’ 4. 
1175 Rose, ‘Authors and Owners’ (n 162) 48; Daramaras (n 250) 23. 
1176 Daramaras (n 250) 23 (citation altered). 
1177 Geller, ‘International Copyright’ (n 205) 22. 
1178 Fishchman-Afori (n 82) 247. 
1179 Ibid. 
1180 Ibid 245-46 (citation altered). 
1181 Ibid 245. Daramaras adds that: ‘[t]his moment in history has been identified as giving rise to the birth of 

professional authorship…In fact, it was not until 1754 that Samuel Johnson’s letter (a document often 

referred to as the “Magna Carta” of the modern author) rejecting Lord Chesterfield’s belated gesture of 

patronage in connection with the Dictionary signalled that circumstances were changing and that 

professional authorship was becoming both economically feasible and socially acceptable.’ Daramaras (n 

250) 24; Rose, ‘Authors and Owners’ (n 162) 4.
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Locke’s labour theory), thus claimed that their works are their ‘literary property’; and thus, 

they are natural to ‘control the communication of their thoughts to the public and to profit from 

the fruits of their mental labors’.1182 

Publishers could have been expected to combat the emergence of the claim of literary property 

owned by authors, ‘as the holder of a competing interest that would encroach upon their 

profits’.1183 Instead, some of them adopted a more sophisticated strategy: they took advantage 

of the nascent notion of literary property, realising that ‘requesting the recognition of an 

author’s property rights in his or her work would actually promote their own business’.1184 

According to Fishchman-Afori, while these property rights would initially be vested in authors, 

such rights would likely (or even inevitably) be soon transferred to publishers, ‘thus enabling 

them to increase their control over the market and enhance their profits’.1185 Those publishers, 

combined with certain authors, tried to promote the argument of (post-publication) common 

law copyright: copyright is based on the natural, inherent, and perpetual property rights of 

authors (and, as the agents of the authors, these rights ‘devolved’ to the publishers); and since 

copyrights are ‘derived from these inherent principles’, they represent property that exist 

‘independently of statutory provisions’ and could be protected under common law.1186 This 

argument had later been significantly extended and became one of the two philosophical 

frameworks of copyright law — the natural rights framework. Armstrong comments that 

‘[r]ival publishers, particularly those who specialised in producing cheaper unauthorised 

editions of works,’ viewed that argument as simply the ‘self-interested, self-serving 

rationalizations of the grasping monopolists higher up the food chain’.1187 These publishers, 

‘along with some jurists and legal philosophers’, counterargued that it was instead up to the 

legislature and the court to decide the doctrinal base of copyright law — what justifies and 

structures copyright — a core issue that ‘ought to be guided not only by concern for authors, 

1182
Geller, ‘Copyright History and the Future’ (n 188) 225. 

1183
Fishchman-Afori (n 82) 245. 

1184
Ibid (citation altered). 

1185
Ibid. 

1186
Khan, ‘Intellectual Property and Economic Development’ (n 183) 34. 

1187
Armstrong, ‘Two Comparative Perspectives’ (n 80) 709 (citation altered). 
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but also by the interests of the public’.1188  This actually represents the other philosophical 

framework — utilitarian ideology. The debate on literary property, or more essential on the 

underpinning of the Statute of Anne, was, inter alia, carried out by a series of litigation1189 and 

eventually settled by the landmark case, Donaldson v Becket.1190 In which, the House of Lords 

ruled that ‘authors have a common law right in their unpublished works, but on publication that 

right is extinguished by the Statute, whose provisions determine the nature and scope of any 

copyright claims.’1191 This ruling means that English copyright law was judicially decided to 

be justified by the utilitarian calculus. 

 

The US 

On another side of the Atlantic, from mid-17th century to mid-18th century, authorities of North 

American colonies also vested printers and publishers with printing privileges, much like the 

ones granted by British Crown and those by continental European monarchies, empires and 

city-states. Up until 1783, no general copyright statute had been passed anywhere in the newly 

founded country — the US. Even so, publishing and printing industry continued to grow, 

largely by producing and selling books written by foreign (mostly English) authors, indicating 

that this young nation had not yet developed its unique literary identity. 

 

In the late 18th century, the new ideology of authorship as well as certain philosophical beliefs 

from Europe, motivated US literati to launch a campaign to persuade legislators to protect 

authorial rights. The reasons for such protection, they raised, were rested upon the natural rights 

ideology, the utilitarian doctrine, as well as the necessity to construct a national literary identity. 

The campaign of copyright led three states to pass copyright legislation. After a 

recommendation from the federal government, by mid-1786, nine states subsequently enacted 
 

1188 Ibid. 
1189 The central questions involved in these litigations were ‘whether copyright existed at common law before 

publication; whether it existed at common law after publication; whether the Statute of Anne took away the 
common law right; whether the common law right was perpetual; whether the Statute of Anne took away the 
perpetual right. there was no common law copyright; that any common law copyright expired upon 
publication; that the Statute of Anne preempted common law copyright entirely; that the Statute of Anne 
preempted common law copyright to the extent it overlapped with statutory copyright, but left untouched 
those areas not specifically addressed by the statute.’ Ginsburg, ‘Une Chose Publique’ (n 338) 651. 

1190 Statute of Anne (n 368); Donaldson (n 536). 
1191 Khan, ‘Intellectual Property and Economic Development’ (n 183) 34 (citation altered). 
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copyright laws. The entire 12 pre-constitutional copyright statutes are alleged modelled after 

the English Statute of Anne,1192 and contained provisions expressing both the two rationales of 

copyright — the natural rights and the utilitarian approach. This reveals that legislators at the 

time were not so sure about some fundamental issues about copyright such as the theoretical 

bases for the recognition of copyright interests. 

Pre-constitutional copyright statutes were short lived, as US copyright jurisprudence soon 

transited from the state to the federal (or national) level. The symbol of this transition is the 

Patent and Copyright Clause, incorporated by the Constitutional Convention into the 

Constitution in 1787.1193 Due to scarce historical records around its drafting and incorporation, 

which particular philosophical tract the Clause based upon was uncertain, or it could base upon 

both the natural rights and the utilitarian tracts. Even so, basing upon this Clause, Congress 

enacted the first US federal copyright law — the Copyright Act of 1790.1194 Since drafters of 

the Act drew heavily upon pre-constitutional copyright statutes as well as their doctrinal 

blueprint, the English Statute of Anne,1195  the 1790 Act bears a great resemblance to the 

formers. This resemblance triggered a great debate on literary property, almost the same with 

the one already ended in England: publishers as well as certain authors argued that ‘the Act of 

1790 was merely a supplement to underlying common law rights of literary property, and that 

the term limits had no effect on their literary properties which were permanent properties in 

exactly the same sense as lands and houses.’1196 Eventually in 1834 in Wheaton v Peters,1197 

the Supreme Court held that ‘copyright is an ex lege right aimed at serving public goals, thus 

rejecting the existence of a common law copyright after publication.’ 1198  The Wheaton 

decision means that thereafter, the dominant philosophy underlying US copyright law is 

utilitarian ideology. 

1192
Statute of Anne (n 368). 

1193
United States Constitution art VIII § 8 cl 8. 

1194
Copyright Act of 1790 (n 638). 

1195
Statute of Anne (n 368). 

1196
Rose, ‘The Public Sphere and the Emergence of Copyright’ (n 959) 84 (citation altered). 

1197
33 US 594 (1834). 

1198
Fishchman-Afori (n 82) 248 (citation altered). 
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France 

In the French monarchy, the Crown also originally adopted a privilege system, while, unlike 

what happened in England and other European countries, writers, rather than booksellers or 

printers, were the first who received printing privileges upon their texts by the end of the 15th 

century. Even though such (authorial) privileges were few, they reflect that the social 

understanding about the relation between writers (as well as other types of authors) and their 

works was probably more mature than other European monarchies, empires, and city-states. 

 

As the printing and publishing industry flourished, Parisian booksellers and printers, who 

federated themselves into the corporation des libraires de Paris (Paris Book Guild), reaped 

almost all printing privileges, resulting in a metropolitan monopoly of the book trade: 

exorbitant prices and great scarcity.1199 To the opposite, provincial entrepreneurs, who lacked 

(political as well as financial) resources to obtain privileges, became the soil of pirated texts 

(and even banned writings). The Crown, on the one hand, issued regulations more favoured the 

publishers who enjoyed a close relationship with the Royal House, on the other hand, gradually 

transformed printing privileges to an instrument of strict pre-publication censorship. During 

the course of the 18th century, extraneous philosophical theories, especially English philosopher 

John Locke’s labour theory, as well as views from philosophes (intellectuals of the 

Enlightenment), pushed writers continued to claim personal rights in their writings. This led 

the Crown to release an Edict to acknowledge writers’ (perpetual, property) rights in their 

unpublished works, meaning that feudal France, like the England monarchy (and the later US), 

conferred or recognised authors’ de facto copyrights prior to publication. After writings’ 

publication, the Edict only secured the owners (writers, but much likely booksellers and 

printers) limited-times exclusive rights, and once these rights expired, the writings passed into 

the public domain. Even though the law clearly stated the final destination of literary works 

after their protection, a debate on literary property was still occurred in feudal France, 

notwithstanding it ended with the Crown’s failure to address the issue. 

 

 
1199 Khan, ‘Intellectual Property and Economic Development’ (n 183) 32. 
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As the Ancien Régime ended in 1789, the system of privileges was repudiated. In order to 

abolish the remained economic monopoly of Comédie Française over plays authored by long 

deceased playwrights, the national authority passed a decree in 1791, known as the first 

uniform statutory claim to the authorial right in the (literary and) artistic expression, in the 

European Continent.1200  The Decree of 1791 secured for playwrights the de facto public 

performance right of their plays for a relatively long (but not perpetual) period of time — the 

lifetime of the playwright plus five years, as well as explicitly stipulated the scenario when this 

right expired: the plays entered the public domain. 

In 1793, to prevent the chilling effect on the publishing of creative and informative works 

caused by unbridled piracy, and more essentially, to promote the dissemination of 

Revolutionary ideals (through such works), the newly formed national authority enacted a 

decree focusing solely on the printing trade. The Decree of 1793 secured ‘authors of writings 

of all kinds’ the right to distribute copies of their works (including books, paintings, and 

musical compositions) for a time duration slightly longer than its equivalent in the 1791 Decree 

— the life of the author plus ten years. 

One overriding long established understanding about the Decrees of 1791 and 1793 is that the 

Decrees recognised authors for their literary and artistic property, as original works are the 

fruits of authors’ thoughts and intellectual creativity; namely, these Decrees (as well as the 

subsequent laws of droit d`auteur), are largely (if not exclusively) based upon the natural rights 

ideology. However, after the collecting and examining of various sources of information, some 

jurists challenge this understanding by pointing out that the French Decrees not so much 

adhered to author-oriented rationales as to utilitarian rationales. 

Rationale of Protections Prior to Copyright Law 

After a throughout revision of the economic, political, and social environments surrounding 

the protections of owners’ right(s) upon creative works prior to copyright law, it is easy to 

realise that printing privileges as well as English Stationers’ “copyright” are not based upon 

1200
Ibid. 
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any rationale of copyright and generally had nothing to do with the ideology of authorship. 

They were granted initially aiming to overcome the inherent market failures in the publishing 

and printing industry, so as to help this fledgling industry flourish, whereas, they soon took 

advantage by the national authorities as well as certain booksellers and printers, and thus 

became ‘a device of censorship’ and ‘instrument of monopoly’.1201 Even though they vested 

owners of literary works with the exclusive right to reproduce copies of the works, it is 

essentially an industrial or entrepreneurship right for booksellers and printers in the form of 

temporary economic monopolies. 

 

The Philosophical Framework of Copyright in Different Legal Traditions 

After a concise review of pertinent philosophical theories, the historical development of the 

ideology of authorship, and the language of certain influential individuals, it is not difficult to 

establish that in early 18th century, a belief emerged in Europe that creative works are the fruits 

of authors’ mental labours and the extensions of their personality and thus authors should own 

their works (intangible property) just like they own tangible property. This belief later became 

a general social understanding which is widely accepted by authors and the public, as well as 

legislators. Having regard to this reality, publishers extended this understanding to the 

argument of (post-publication) common law copyright: based upon natural justice or natural 

law, authors own their works and thus have inherent, perpetual, but alienable property rights in 

their works; such rights could be protected under common law and statutory copyright law is 

merely a recognition of the common law rights. In the course of the 18th century, in order to 

invalidate the statutory limitations upon copyright, especially the limitation upon its duration, 

this argument was repeatedly brought up by publishers in various countries but, in a series of 

cases, it was eventually rejected by courts in England and the US, although not in France or 

any other civil law country. The logic behind the rejection of (post-publication) common law 

copyright given by the court was that common law copyright only exists prior to publication; 

after publication, it has been preempted by the statutory rights. Copyright law imposes 

limitations on exclusive rights to balance incentive and access. The argument of (post-

 
1201 Patterson, ‘What’s Wrong with Eldred’ (n 935) 349. 



191 
 

publication) common law copyright has developed into the natural rights ideology, and 

meanwhile this logic has been extended to the utilitarian ideology. Since each ideology has 

different specific implications for provisions, these two ideologies are known as the 

philosophical frameworks of copyright law; and it is widely accepted that the natural rights 

framework of laws of droit d`auteur or urheberrecht links to the Romano-Germanic civil law 

legal tradition, while the utilitarian framework underlying copyright statutes connects with the 

Anglo-American common law tradition. 

 

The Predominant Philosophical Framework of Early Copyright Statutes 

After considering the core provisions of early copyright statutes in England, the US, and France, 

combined with the historical, economic, social, and political contexts surrounding the 

enactment of these statutes, it is reasonable to argue that although some legislators believed in 

the idea of literary property, they designed early copyright statutes with the public interest in 

mind. Consequently, these statutes’ main provisions were not author-oriented but society-

oriented, indicating that the statutes’ predominant philosophical framework was the utilitarian 

ideology. Accordingly, the rights granted to the author were ex lege rights, which could be 

adjusted if a significant economic, cultural, or technical development emerged. 

 

Exclusive Rights in Early Copyright Systems 

With respect to the exclusive rights over creative works, printing privileges, in modern 

copyright parlance, represented the exclusive right to reproduce copies of literary works. From 

English Stationers’ “copyright”, the Statute of Anne, the US pre-constitutional copyright 

statutes, to the Copyright Act of 1790, owners of literary works in England and the US were 

vested with the exclusive rights to reproduce and distribute copies of the works. Under the 

Decrees of 1791 and 1793, French authors received the exclusive rights to communicate their 

works to the public (not the modern exclusive right of communication to the public) — namely, 

the exclusive right to public performance as well as the exclusive right to distribute, but not the 

exclusive right to reproduce. 

 

A long-established notion is that the reproduction right is the most important exclusive right, 
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and other exclusive rights (including the distribution right) are merely supplements to this right. 

However, after an economic-side analysis of how literary works were disseminated to the 

public and how owners of literary works detected piracy, it can be concluded that holding either 

the right of reproduction or the right of distribution was sufficient for the initial publishers to 

protect legitimate versions from unauthorised reproductions so as to ensure their financial 

return. Therefore, at the time, copyright law could grant the author either the exclusive right to 

reproduce or to distribute, or both. Following this logic, when new technology changes the 

mode of disseminating creative works to society, it is necessary to reconsider whether an 

exclusive right need to be conferred and if so, what extent should it be protected; the ultimate 

decisive factor must be the potential impact of the right upon the overall balance of the author’s 

incentive to create and the public’s access to creative works. It should be noted that whether an 

exclusive right can be conferred or removed depends upon the nature of exclusive rights and 

ultimately the predominant philosophical framework of copyright law. The first research 

question addresses the predominant philosophical framework of copyright law in this Chapter. 
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CHAPTER THREE 

THE DEVELOPMENT OF COPYRIGHT LAW: EXCLUSIVE RIGHTS IN 

ANALOGUE TECHNOLOGIES 

Copyright is the Cinderella of the law. Her rich older sisters, Franchises and Patents, long 

crowded her into the chimney-corner. Suddenly the fairy godmother, Invention, endowed her 

with mechanical and electrical devices as magical as the pumpkin coach and the mice footmen. 

Now she whirls through the mad mazes of the glamorous ball. 

——Zechariah Chafee1202 

3.1 INTRODUCTION 

Today, one of the most important driving forces for the development of copyright law is 

technology. Despite technology is a well understood concept, it does not have a universal 

definition. It may be argued that this concept is fluid and changes over time and cultures, but 

numerous organisations and individuals have nevertheless attempted to define it from time to 

time. The United Nations (UN) has defined ‘technology’ as ‘a combination of equipment and 

knowledge.’1203 The Organisation for Economic Co-Operation and Development (OECD) has 

suggested that technology be defined as ‘the systematic knowledge for the manufacture of a 

product, for the application of a process or for the rendering of a service, including any 

integrally associated managerial and marketing techniques.’1204 Unlike these two international 

organisations, some analysts and experts crafted a more encompassing definition: ‘… anything, 

tangible or intangible, that could contribute to the economic, industrial, or cultural development 

of a country, whether or not that technology is presently available to the country’.1205 

1202 Zechariah Chafee, ‘Reflections on the Law of Copyright: I’ (1945) 45(4) Columbia Law Review 503, 503 

quoted in Arthur J Levine, ‘Proprietary Rights in Data Bases and Software’ (1987) 7(4) Journal of Library 

Administration 99, 99. 
1203 Doris Estelle Long, ‘The Protection of Information Technology in a Culturally Diverse Marketplace’ (1996) 

15(1) John Marshall Journal of Computer and Information Law 129, 130, quoting Planning the 

Technological Transformation of Developing Countries, UN Doc TD/B/C 66/50 (2 February 1981). 
1204 Long (n 1203) 130, quoting OECD, North/south Technology Transfer: The Adjustments Ahead (1981). 
1205 Mario A Mendoza, ‘International Technology Transfer Regulations: A Comparative Study Between the 

Defense Industry and the Civil (Electronics) Industry in the US’ (2007) 7. 
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Copyright law developed without a strong influence of technology for several centuries 

following the invention of the printing press. As discussed in the last Chapter, legislators, courts, 

and legal community focused more on copyright’s philosophical underpinnings. It was not until 

the early 18th century numerous technological advancements forced the law to adapt, pushing 

it to have developed in many aspects, including coverage, enforcement, and doctrinal 

complexity. Many legal scholars and commentators have analysed the tension between 

technology and copyright law. Understandably, they have concentrated on the legal issues — 

the inadequacy of existing copyright law with respect to new technologies, the legislative and 

judicial solutions seeking to reconcile the interests of copyright holders with the emerging 

technology, and the impact of amended copyright law on the interaction between technology 

and users. They have tended to downplay the technological matters — how a new technology 

works may be explained, but in what ways it influences relevant content industry(s) has usually 

been partially or completely overlooked or taken for granted. Without a clear understanding of 

the underlying economic, societal, and even cultural changes caused by the new technology, it 

is very difficult to know why legislature and courts took certain legal steps instead of others. 

This Chapter overcomes this shortcoming: each of the following Sections from 3.2.1 to 3.2.8 

addresses one technology; an overview for its historical development is given at first, follows 

an explanation of its function, and then a discussion about how it changed the business practice 

of content providers and the consumption habit of content users. 

Technologies elaborated in the Chapter are analogue (and digital technologies are the subject 

of the next Chapter). Analogue and digital technology are explained separately as follows: 

Analog technology is characterized by an output system where the signal output is always 

proportional to the signal input. Because the outputs are analogous, the word “analog” is used. 

Basically, an analog mechanism is one where data is represented by continuously variable 

physical quantities like sound waves or electricity.1206 

1206 Jared Huber and Brian T Yeh, ‘Copyright Licensing in Music Distribution, Reproduction, and Public 

Performance’ (2006) 10. 



195 
 

The term “digital” derives from the word “digit,” as in a counting device. Digital services 

represent data in a binary (using 1s and 0s) fashion. Rather than a physical quantity, a digital 

signal is an informational stream of code that tells a computer to compile a perfect replica of 

the original code stream.1207 

 

Notably, through compact disc (CD) is viewed by some scholars and commentators as a hybrid 

medium,1208 in this thesis it is treated as a digital medium as it accords with the description of 

digital technology. 

 

This Chapter limits itself to a number of key analogue technologies as well as a series of 

copyright acts in the US. This is based upon two considerations: first, due to limited space, it 

cannot cover all analogue technologies which have challenged copyright law as well as all the 

national copyright statutes. Arguably, the ways in which these statutes accommodated 

technological developments are quite similar. Therefore, ideas that are applicable to all 

countries’ copyright statute can be drawn from the links between a few key analogue 

technologies and the copyright statute of a single country. Second, from the late 18th century, 

even though the US, for many years, may not be the most highly developed country in science, 

arguably, it has the largest number of practical applications of scientific discoveries, including 

those which have an influence on copyright law, such as phonograph, cable television, and 

computer.1209 Besides, content industries gradually became important parts and driving forces 

of the US national economy.1210 Therefore, choosing the US as the jurisdiction to study is 

reasonable and appropriate. 

 

This Chapter begins with the discussions of two fundamental terms — ‘Writings’ and ‘copy’. 

‘Writings’ in the Patent and Copyright Clause is a constitutional term unique to the US 

 
1207 Ibid. 
1208 See, eg, James Allen-Robertson, ‘The Materiality of Digital Media: The Hard Disk Drive, Phonograph, 

Magnetic Tape and Optical Media in Technical Close-Up’ (2017) 19(3) New Media and Society 455, 467. 
1209 See, eg, David A King, ‘The Scientific Impact of Nations’ (2004) 430 Nature 311. 
1210 See, eg, Eric J Schwartz, ‘Protecting and Exploiting U.S. and Canadian Intellectual Property Abroad in a 

Technologically Changing World Economy--A U.S. Perspective’ (1999) 25 Canada-United States Law 
Journal 97, 100-101. 
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jurisdiction.1211 ‘Copy’ in copyright statutes is a statutory term. Influenced by technologies, 

the scope of the meaning of the two terms has been extended significantly.1212 Without this 

expansion, they would have become obstacles for US copyright statutes to accommodate new 

technologies. Therefore, they are the focus of the first part of this Chapter. The Chapter then 

discusses two forms of arts, photograph (arguably the next major technology influenced the US 

copyright statute after the printing press), and motion picture (the first form of art which has 

been protected as an existing copyrighted subject matter). This Chapter turns to new mediums 

of creative expressions and concentrates on the music industry (arguably the most heavily 

affected content industry by analogue technologies). Piano roll (mechanical reproduction of 

musical composition) is first explored. Then, the cylinder used in the phonograph all the way 

to compact disk (a series of mediums of sound recording, each of which provided a better sound 

quality than its predecessor) are considered. These technological progresses greatly influenced 

many aspects of the US copyright statue, such as subject matters, exclusive rights, the first sale, 

and the fair use doctrine, which are briefly covered. After the tracing-back of US copyright 

law’s interaction with analogue technological changes, general arguments and theories about 

copyright law, in particular authors’ exclusive rights and their limitations, that are arguably 

applicable to all jurisdictions, are generated. 

3.2 THE CHALLENGE OF ANALOGUE TECHNOLOGIES TO COPYRIGHT LAW 

3.2.1 The Expansion of ‘Writings’ in the Patent and Copyright Clause of the Constitution 

The Patent and Copyright Clause of the US Constitution grants Congress the power to secure 

to authors, for limited times, the exclusive right to their ‘Writings’.1213  The Constitutional 

Convention, however, has not prescribed any conditions or requirements as to the character of 

a writing entitled to copyright,1214 and to ascertain this it is necessary to chronologically trace 

1211 United States Constitution art VIII § 8 cl 8. 
1212

 The word ‘writings’ was eventually replaced by the term ‘works of authorship’, and the latter be an 

expansion of the former. 
1213 United States Constitution art VIII § 8 cl 8. 
1214 Herbert A Howell, ‘The Scope of the Law of Copyright’ (1917) 4(5) Virginia Law Review 385, 385. 
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what Congresses have thought the term ‘Writings’ meant in various acts and House Reports, 

and how courts have interpreted this term in cases.1215 

 

The Copyright Act of 1790 granted authors exclusive rights to maps, charts, and books.1216 It 

is easy to realise that for the time, Congress understood ‘Writings’ to be restricted to its literal 

sense: published works. Some believe that in considering the absolute dominance of paper-

based media, if the founders had any particular model in mind it was very likely the simple one 

of book manuscripts.1217 In 1802, Congress for the first time expanded the statutory scope of 

‘Writings’ by amending the Act to include designs, engravings, etchings, and historical prints, 

an expansion not necessitated by technology but instead by the pleas of publishers to cover 

what then constituted a significant portion of their output.1218 Then in 1831, the first major 

revision of the 1790 Act added musical compositions as a subject for copyright (and the term 

‘historical print’ was enlarged to ‘any print’).1219 This was still not motivated by technology 

and it can be argued that sheet music is within the traditional meaning of writings. 

 

In 1865, for the first time clearly pushed by technology, Congress introduced photographs and 

photographic negatives into the list of artifacts for copyright. 1220  Similarly, in 1870, an 

amendment, constituting the second general revision of the Act, extended copyright protection 

to paintings, drawings, sculptures, and models or designs for works of the fine arts.1221 Early 

in 1879, in ‘The Trademark Cases’,1222  the Supreme Court ruled that trademarks are not 

 
1215 John Iskrant, ‘The Impact of the Multiple Forms of Computer Programs on Their Adequate 

Protection by Copyright’ (1968) 18 Copyright Law Symposium 92, 107. 
1216 Copyright Act of 1790 (n 638) § 1. 
1217 Benjamin Kaplan, ‘Performer’s Right and Copyright: The Capitol Records Case’ (1956) 69(3) Harvard Law 

Review 409, 423. 
1218 Jeff Langenderfer and Steven W Kopp, ‘The Digital Technology Revolution and Its Effect on the Market for 

Copyrighted Works: Is History Repeating Itself?’ (2004) 24(1) Journal of Macromarketing 17, 18; 
Amendatory Act of 29 April 1802, ch 36, 2 Stat 171 (1802). 

1219 Act of February 8, 1831, ch 16, 4 Stat 436, § 1 (repealed in 1870) (‘Copyright Act of 1831’). Reese points 
out that ‘[m]usical compositions had in some instances been registered for copyright protection, apparently 
as “books,” prior to 1831.’ R Anthony Reese, ‘Copyrightable Subject Matter in the Next Great Copyright 
Act’ (2014) 29(3) Berkeley Technology Law Journal 1489, 1493 nn 6. 

1220 Act of March 3, 1865, ch 126, 13 Stat 540, § 1 (repealed in 1870). 
1221 An Act to Revise, Consolidate, and Amend the Statutes Relating to Patents and Copyrights, 16 Stat 198, § 

230 (8 July 1870). For the first time, dramatic compositions were also listed as protected. 
1222 US v Steffens, US v Wittemann, and US v Johnson, 100 US 82 (1879) (‘The Trademark Cases’). 



198 

‘Writings’ under Article I, Section 8 of the Constitution, and held that ‘Writings’ must be 

‘founded on the creative powers of the mind’ rather than on mere use of a design. 1223 

Subsequent cases have not deviated from this standard. In 1882, an amendment ‘added designs 

for molded decorative articles, tiles, plaques, or articles of pottery or metal to the statutory 

categories of copyrightable subject matter’.1224 

Two years later, in Burrow-Giles Lithographic v Sarony (also known as the ‘Oscar Wilde’ 

case),1225 one of the central questions presented to the Supreme Court was that: to what extent 

Congress was within its constitutional powers in including photographs as copyrightable 

subject matter; put it simply, were photographs the ‘Writings’ of authors? 1226  The Court 

decided that sufficiently creative (or original) photographs were constitutional ‘Writings’, said 

by way of dictum that ‘By [W]ritings in that clause is meant the literary production of those 

authors, and Congress very properly has declared these to include all forms of writing, printing, 

engraving, etching, etc. by which the ideas in the mind of the author are given visible 

expression.’1227 In other words, the Court reasoned that: ‘if the legislators contemporary with 

the formation of the Constitution had extended protection to the above subject matters, there 

was no ground for denying protection to photographs.’ 1228  The Court looked at the 

photographing technology and concluded that ‘it was analogous to the technology extant near 

in time to the passage of the Constitution’ and thus ‘that the Constitution is broad enough to 

cover an act authorizing copyright of photographs, so far as they are representatives of original 

intellectual conceptions of the author.’1229  Justice Miller, delivering the majority opinion, 

1223 William Patry, ‘Electronic Audiovisual Games: Navigating the Maze of Copyright’ (1983) 31(1) Journal of 

the Copyright Society of the USA 1, 13; see The Trademark Cases (n 1221) 94. 
1224 Lydia S Lui, ‘Foundations of Modern American Copyright’ (2009) 1(2) Intellectual Property Research Series 

101, 116; Act of August 1, 1882, 22 Stat 181 (1882). 
1225 111 US 53 (1884). 
1226 Robert W Archbald, ‘A Question in the Law of Copyright’ (1901) 49(9) The University of Pennsylvania Law 

Review 519, 519. 
1227 Iskrant (n 1215) 108-09. 
1228 M Margaret McKeown, ‘Happy Birthday Statute of Anne: The Dance Between the Courts and Congress’ 

(2010) 25(3) Berkeley Technology Law Journal 1145, 1159 nn 98 (citation altered). 
1229 Ibid. The Court explained that ‘[t]hese findings, we think, show this photograph (Oscar Wilde, No. 18) to be 

an original work of art, the product of plaintiff’s intellectual invention of which plaintiff is the author, and of 

a class of inventions for which the constitution intended that congress should secure to him the exclusive 

right to use, publish, and sell…’ Burrow-Giles Lithographic v Sarony, 111 US 53, 58 (1884) (‘Sarony’). 
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complemented that ‘The only reason why photographs were not included in the extended list 

[of copyrightable works]… is probably that they did not exist.’1230 Some scholars, from the 

Sarony judgment itself, summarised two qualifications to the Supreme Court’s broad 

formulation of the scope of ‘Writings’: visibility and tangibility: to constitute ‘Writings’ in the 

constitutional sense, a subject matter has to be (i) perceived by sight, and (ii) expressed in 

tangible form.1231 The first qualification — visibility has been repeatedly brought up by parties 

who supported a narrow reading of ‘Writings’ and objected the copyrightability of certain 

technological innovations such as piano rolls, which convey intellectual conceptions or 

contributions that are imperceptible to the human eye without the aid of mechanical devices.1232 

As copyright protection has gradually been extended to these innovations, including motion 

picture reels, magnetic tapes, and airwaves, further discussions of this qualification slowly lose 

its value. In fact, some even consider that it is an error to establish the visibility 1233 

qualification from the judgment. 1234  The second qualification tangibility later evolved to 

copyright law’s fixation requirement. Due to its limited relevance with this thesis’s topics, this 

requirement will not be elaborated upon. 

 

As methods of storing, duplicating and disseminating information had significantly increased, 

the need for an overhaul of federal copyright law as opposed to amendments has arisen. In 

response, Congress enacted the Copyright Act of 1909,1235 which replaced the 1790 Act. As 

provided in s 4, ‘the works for which copyright may be secured under this Act shall include all 

the writings of an author.’1236 Following this Section, s 5 enumerated 13 classes of works for 

 
1230 Sarony (n 1229) 58. 
1231 Rogers explains that ‘[t]o constitute a writing, however, there must be something more than a mental 

conception not reduced to tangible form. The law does not deal with abstractions. A plan or scheme is not a 
writing and therefore is not copyrightable.’ Edward S Rogers, ‘The Subject Matter of Copyright’ (1920) 
68(3) University of Pennsylvania Law Review and American Law Register 215, 217. 

1232 Maxwell Christiansen, ‘Fixing the Sample Music Industry: A Proposal for a Sample Compulsory License’ 
(2017) 22(1) Journal of Technology Law and Policy 115, 119. 

1233 The term ‘visibility’ is also referred to as ‘visual intelligibility’. 
1234 Iskrant argues that ‘[i]t would be erroneous, however, to suppose that these two brief remarks establish a 

requirement that copyrightable material be visible. First, the statement in question uses the word include, for 
which it is obviously not legitimate, as a matter of semantics, to read “consist exclusively of”.’ Iskrant (n 
1215) 109. 

1235 17 USC (1909). 
1236 Copyright Act of 1909, 17 USC § 4 (1909). 
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which copyright registration may be made, but the legislature did not intend these classes to be 

exclusive or rigid.1237 A question then arose of what the distinction between the meaning of 

‘Writings’ in the constitutional and statutory senses. The Congress’s answer can be found in 

the relevant portion of the House Report pertaining to the 1909 Act: 

Section 4 is declaratory of existing law. It was suggested that the word ‘works’ should be 

substituted for the word ‘writings,’ in view of the broad construction given by the courts to 

the word ‘writings,’ but it was thought better to use the word ‘writings,’ which is the word 

used in the Constitution. It is not intended by the use of this word to change in any way the 

construction which the courts have given it.1238 

It may be summed up that statutory ‘writings’ was merely a recognition of the recent broad 

judicial construction of constitutional ‘Writings’, but whether statutory ‘writings’ was 

coextensive with constitutional ‘Writings’ was unclear. 

The court’s answer to this question was that: ‘there is a difference in scope (between the two 

‘writings’), although the extent is not determinable.’1239 In Mazer v Stein (1954),1240 which 

dealt with the copyrightability of a lamp base design, the Supreme Court stated ‘[s]ome writers 

interpret this section [4] as being coextensive with the constitutional grant, but the House 

Report, while inconclusive, indicates that it was “declaratory of existing law” only’.1241 It then 

added in the footnote that ‘The report is not very clear on this point, however.’1242 ‘In short, 

not only did the Court give no indication of where or to what extent the constitutional and 

statutory writings diverge, but it said twice, once in the text and once in a footnote, that it is 

1237 
Ibid § 5. Section 5 states that ‘[t]he above specifications shall not be held to limit the subject-matter of 

copyright as defined in section four of this Act…’ In the House Report to the 1901 Act, ‘section 5 refers 

solely to a classification made for the convenience of the copyright office.’ 
1238 

Iskrant (n 1215) 112. 
1239 Ibid 111. 
1240 347 US 201 (1954). 
1241 Christopher Buccafusco, ‘A Theory of Copyright Authorship’ (2016) 102(5) Virginia Law Review 1229, 

1242-43. 
1242 Walterscheid, ‘Authors and Their Writings’ (n 610) 767. Some believe that the Supreme Court implicitly 

refused to consider this question. This refusal may indicate a willingness by the Court to give a broad 

interpretation to the word ‘writings’. 
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even of doubtful correctness so to interpret the House Report.’1243 Despite the absence of the 

Supreme Court’s clear ruling on this issue, the Court of Appeals in Capitol Records v Mercury 

Records (1955),1244 a landmark case dealing with the copyrightability of phonograph records, 

explicitly provided an answer. Judges were unanimous in deciding that: phonograph records to 

be a ‘Writing’ of an author under the Patent and Copyright Clause, but not under the 1909 

Act.1245 Judge Dimock, writing for the majority, stated that: 

 

There can be no doubt that, under the Constitution, Congress could give to one who performs 

a public domain musical composition the exclusive right to make and vend phonograph 

records of that rendition.1246 

 

Judge Learned Hand in dissent agreed with the majority that: 

 

I also believe that the performance or rendition of a ‘musical composition’ is a ‘Writing’ under 

Article I, § 8, cl. 8 of the Constitution separate from, and additional to, the ‘composition’ 

itself.1247 

 

Therefore, it can be inferred that the Court in Capitol Records believed that: although ‘the 

statutory language is the same as the empowering language of the Constitution’, the word 

‘Writings’ in the Constitution can be given a breadth of interpretation that exceeds even the 

meaning of the identical word when it is used in the Statute.1248 It is pertinent here to quote 

Oliver Holmes J’ observation: ‘words may be used in a statute in a different sense from that in 

 
1243 Capitol Records v Mercury Records, 221 F 2d, 660 (2nd Cir, 1955); Iskrant (n 1215) 112. 
1244 221 F 2d 657 (2nd Cir, 1955). 
1245 Wilmarth finds out that ‘the act is not interpreted to allow a copyright in records, merely some limited forms 

of indirect protection for non-musical compositions.’ Elery Wilmarth, ‘Statutory Remedies for Record 
Piracy’ (1961) 12 Copyright Law Symposium 261, 272-73. Reese states that ‘[i]n particular, courts declined 
to read the statute’s broad declaration of subject matter as granting copyright protection to sound recordings, 
which were not a class specifically enumerated in the statute but which courts did view as “Writings” of 
“Authors” within Congress’s constitutional power.’ Reese, ‘Copyrightable Subject Matter’ (n 1219) 1518. 

1246 Capitol Records (n 1243) 660; Iskrant (n 1215) 110. 
1247 Capitol Records (n 1243) 664. 
1248 Some disagree and argue that ‘to be sure, these statements were dicta. There can be no definite conclusion 

until the statute is amended…’ Sidney A Diamond, ‘Copyright Problems of the Phonograph Record Industry’ 
(1961) 8(6) Bulletin of the Copyright Society of the USA 337, 355. 
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which they are used in the Constitution.’1249 

 

In fact, the same year that the judgment of Capitol Records was issued, as a part of the omnibus 

revision of the 1909 Act, a study on “The Meaning of ‘Writings’ in the Copyright Clause of the 

Constitution” was conducted under the auspices of the Copyright Office.1250 The conclusion 

of the study was that Congress should ‘specifically enumerate the subjects it desires to cover 

and not attempt to project itself too far into the future.’1251 Six years after Capitol Records, in 

the Report of the Register of Copyrights (1961),1252 the Copyright Office held the same view 

as the Court: ‘the scope of statutory subject matter under the 1909 Act coextensive with the list 

of enumerated administrative classes’,1253 despite the saving clause in s 5.1254 In other words, 

even though a given work was constitutionally capable of being copyrighted, if it did not fit 

into one of the enumerated groups, Congress had not extended protection to it.1255  In this 

Report, the Copyright Office concluded that: 

 

At the same time, we do not think that the language of the statute should be so broad as to 

include some things…that might conceivably be considered the ‘writings of an author’ but are 

not intended by congress to be protected under the copyright law.1256 

 

[f]or all practical purposes, section 5 has operated as a list of the categories of works capable 

of being copyrighted.1257 

 
1249 Justice Holmes also stated that ‘[a] word is not a crystal, transparent and unchanged, it is the skin of a living 

thought and may vary greatly in color and content according to the circumstances and the time in which it is 
used.’ Towne v Eisner, 245 US 418, 425 (1918). 

1250 Patry, ‘Electronic Audiovisual Games’ (n 1223) 6. 
1251 Ibid 7. 
1252 The US House Committee on the Judiciary, Report of the Register of Copyrights on the General Revision of 

the US Copyright Law (1961) 10 (‘1961 House Report’). 
1253 Reese, ‘Copyrightable Subject Matter’ (n 1219) 1518. 
1254 In other words, as pointed out by Patry, ‘works enumerated in s 5 of the 1909 Act purported to cover the 

entire field of works that could be made the subject of copyright…’ Patry, ‘Electronic Audiovisual Games’ (n 
1223) 7. The saving clause in s 5 was that ‘… the above specifications shall not be held to limit the subject-
matter of copyright as defined in s 4 of this Act, nor shall any error in classification invalidate or impair the 
copyright protection secured under this Act.’ Copyright Act of 1909 (n 1236) § 5. 

1255 Patry, ‘Electronic Audiovisual Games’ (n 1223) 7. 
1256 1961 House Report (n 1252) 11; James McKeahnie, ‘Rethinking Copyright: Intellectual Property and 

Second-Personal Communication’ (PhD Thesis, The University of Wollongong, 2018) 47. 
1257 1961 House Report (n 1252) 11; Reese, ‘Copyrightable Subject Matter’ (n 1219) 1518. 
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The Copyright Office believed that ‘the extension of the copyright statute to entirely new areas 

of subject matter should be left to the determination of Congress rather than to the chance of 

interpretation of an omnibus provision’,1258 a principle also held by the court. Contrary to the 

conclusion of the 1955 study, The Copyright Office’s recommendation was for the proposed 

legislation to drop the word ‘writings’ and to continue to specify categories of copyrightable 

works but with a proviso drafted ‘in broad terms to allow coverage of similar works in new 

forms or media’.1259 This comported with the spirit of an earlier judgment in Reiss v National 

Quotation Bureau (1921),1260 which said that copyrightable subject matters should ‘comprise, 

not only what was then known, but what the ingenuity of men should devise thereafter…’1261 

Then in Goldstein v California (1973),1262 the Supreme Court first summarised that: 

[t]he history of federal copyright statutes indicates that the congressional determination to

consider specific classes of writings is dependent not only on the character of the writing, but 

also on the commercial importance of the product to the national economy. As our technology 

has expanded the means available for creative activity and has provided economical means 

for reproducing manifestations of such activity, new areas of federal protection have been 

initiated.1263 

The Supreme Court then held that a ‘writing’ should include ‘any physical rendering of the 

fruits of creative intellectual or aesthetic labor’.1264 This can also be regarded as a judicial 

support for the expansion of copyright protection to new forms of expression. 

Congress saw the ‘ever expanding forms and uses of creative expression brought about by 

1258 1961 House Report (n 1252) 11; Reese, ‘Copyrightable Subject Matter’ (n 1219) 1521. 
1259 1961 House Report (n 1252) 11; Patry, ‘Electronic Audiovisual Games’ (n 1223) 7. 
1260 276 F 717 (SDNY 1921). 
1261 Ibid; see also Julian Warner, ‘Writing and Literary Work in Copyright: A Binational and Historical Analysis’ 

(1993) 44(6) Journal of the American Society for Information Science 307, 317. 
1262 412 US 546 (1973). 
1263 Goldstein v California, 412 US 546, 562 (1973); Ralph S Brown, ‘Publication and Preemption in Copyright 

Law: Elegiac Reflections on Goldstein v. California’ (1975) 22(5) UCLA Law Review 1022, 1027. 
1264 Goldstein (n 1263) 561. 
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scientific and technological development’, 1265  and passed the present Copyright Act of 

1976,1266 the second overhaul of federal copyright law since 1909. Section 102 first defines 

‘the general area of subject matter to be protected’:1267 

 

(a) Copyright protection subsists…in original works of authorship fixed in any tangible 

medium of expression, now known or later developed, from which they can be perceived, 

reproduced, or otherwise communicated, either directly or with the aid of a machine or 

device.1268 

 

Section 102 then lists 7 broad categories1269 which the concept of ‘works of authorship’ is said 

to ‘include’.1270 The use of the word ‘include’, as defined in s 101, makes plain that such a list 

is ‘illustrative and not limitative,’1271  and the House Report accompanying the legislation 

clarifies that: 

 

…the seven categories do not necessarily exhaust the scope of ‘original works of authorship’ 

that the bill is intended to protect. Rather, the list sets out the general area of copyrightable 

subject matter, but with sufficient flexibility to free the courts from rigid or outmoded concepts 

of the scope of particular categories.1272 

 

In fact, the legislative purpose was neither ‘to freeze the scope of subject matter at the present 

stage of communications technology’ nor ‘to allow unlimited expansion into areas completely 

outside the present congressional intent’.1273 Later in Garcia v Google,1274 the nineth Circuit 

 
1265 H Craig Hayes, ‘Performance Rights in Sound Recordings How Far to the Horizon?’ (1979) 9(2) Performing 

Arts Review 121, 128 (citation altered). 
1266 17 USC (1976). 
1267 Hayes, ‘Performance Rights in Sound Recordings’ (n 1265) 120. 
1268 Ibid § 102. 
1269 The categories were literary works, dramatic works, pictorial and graphic works, motion pictures and audio-

visual works, and sound recordings, among others. 
1270 Copyright Act of 1976 (n 481) § 102. 
1271 Hayes, ‘Performance Rights in Sound Recordings’ (n 1265) 130. 
1272 The US House Committee on the Judiciary, House of Representatives Report No 94-1476, 2d Sess 65 (1976) 

(‘1976 House Report’). 
1273 Ibid 51; see also Patry, ‘Electronic Audiovisual Games’ (n 1223) 11. 
1274 786 F 3d 733 (9th Cir, 2015). 
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commented that “[t]he statute purposefully left ‘works of authorship’ undefined to provide for 

some flexibility.”1275 The 1976 Act replaced the constitutional term ‘Writings’ by ‘works of 

authorship’, tending to avoid the exhaustion of the Congressional power to legislate new 

subject matter eligible for copyright protection.1276 This also avoids the dilemma of courts 

holding something copyrightable that Congress does not intend to protect or holding something 

constitutionally incapable of copyright that Congress wants to protect.1277 

 

Summary 

The Patent and Copyright Clause of the US Constitution speaks of subject matters to be 

copyright protected as ‘Writings’.1278 A writing in the ordinary sense may and usually does 

exist before a work is disseminated in any form,1279 and in the era when the print and oral 

language mediums were the major way of communication, the term ‘Writings’ was given a 

strict construction, only referring to its literal sense — various kinds of publications. The late 

19th and 20th centuries steadily advanced in ‘scientific discoveries and technological 

developments, which have made possible new forms and uses of creative expression that never 

existed before’.1280 Certainly, the founding fathers could not have envisioned the technological 

advances to be made in mass communications and the arts. Thus, it would be patently 

unrealistic to presume that the constitutional attempt to give to Congress the power to protect 

‘Writings’ must, by the language of the Constitution, be limited to those embodied in papers.1281 

In fact, ‘Writings’, from the 1800s onwards, has been given a broad and dynamic meaning.1282 

As Learned Hand J reasoned in Reiss, the Patent and Copyright Clause of the Constitution 

 
1275 Garcia v Google, 786 F 3d 733, 741 (9th Cir, 2015). 
1276 Patry, ‘Electronic Audiovisual Games’ (n 1223) 11. 
1277 Some consider that ‘[t]he Supreme Court has no jurisdiction to give protection to anything except a writing.’ 

Bruce D Epperson, ‘From the Statute of Anne to ZZ Top: The Strange World of American Sound Recordings, 
How it Came About, and Why it Will Never Go Away’ (2015) 15 John Marshall Review of Intellectual 
Property Law 1, 13 quoting Hearings Before the Committee on Patents on Pending Bills to Amend and 
Consolidate the Acts Respecting Copyright, March 26, 27 and 28, 1908 (1908) (Statement of Albert Walker, 
Victor Talking Machine Corporation). 

1278 United States Constitution art VIII § 8 cl 8. 
1279 Kaplan (n 1217) 422. 
1280 Sony (n 1715) 430-31 (citation altered). 
1281 John Walton Lang, ‘Performance and the Right of the Performing Artist’ (1971) 21 Copyright Law 

Symposium 69, 74-5. 
1282 Warner (n 1261) 317. 
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should be interpreted ‘…by the general practices of civilized peoples in similar fields, for it is 

not a strait jacket, but a charter for a living people.’1283  In the meantime, a progressive, 

although not entirely smooth, assimilation of innovations in new information technologies to 

copyright protection has taken place. The expansion of the scope of ‘Writings’, or in essence, 

copyrightability, is not only reasonable and sound but also necessary and important to US 

copyright law, which must keep pace with the enormous technological changes. Many 

commentators have identified various other motivations1284 for such expansion, but due to the 

limited length of this thesis, they will not be discussed. 

The history of US copyright law shows that, ‘as technology has expanded and necessitated new 

areas worthy of protection’, Congress has responded with protection to new classes of 

‘Writings’,1285  through two general Copyright Acts (1790 and 1909) and various focused 

amendments to these Acts.1286 Reese finds that: 

The 1909 Act has been drafted in ways that would allow courts and the Copyright Office to 

recognise as copyrightable types of subject matter that Congress did not enumerate in the Act. 

For more than a century, however, neither the courts nor the Copyright Office has taken up 

these Congressional invitations. 

Each time a new form of authorial expression which fell outside all of the numerous and 

broadly defined categories of protected subject matters enumerated in the Act, Congress, 

rather than the courts or the Copyright Office, made the eventual determination of whether 

copyright protection is appropriate for that expression.1287 

This required frequent statutory amendment and modification, which are sometimes 

1283 Reiss v National Quotation Bureau, 276 F 717 (SDNY 1921). 
1284 For a discussion of these motivations, see Iskrant (n 1215) 107-08. 
1285 Hayes, ‘Performance Rights in Sound Recordings’ (n 1265) 124. 
1286 Hayes summarises that ‘[w]henever an artistic or intellectual concept existing in the heart, the mind, or the 

eye of a creator becomes embodied in a form or medium of expression that is tangible, original, discernible, 

and capable of reproduction commercially for profit, Congress may grant copyright protection.’ Ibid. 
1287 Reese, ‘Copyrightable Subject Matter’ (n 1219) 1517 (citation altered). 
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burdensome and time inefficient. In the 1976 Act, Congress again gives ‘courts and the 

Copyright Office sufficient flexibility to provide copyright protection to works embodied in 

new mediums of expression enabled by technological developments’.1288 The word ‘Writings’ 

has been abandoned in order to make clear that ‘Congress was not exhausting the full scope of 

its constitutional power.’1289 ‘In defining copyright’s subject matter as ‘works of authorship’, 

listing specific categories as illustrative but not limitative’,1290 and defining these categories 

by using broad, technology-neutral language, Congress indicates that ‘unenumerated 

categories of works of authorship could be recognised as copyrightable.’1291 In other words, 

Congress provides authors the protection they need to devote themselves in developing new 

forms of expression without the need to go to Congress to ask for legal protection. As the 

legislative reports noted: ‘Authors are continually finding new ways of expressing themselves, 

but it is impossible to foresee the forms that these new expressive methods will take’.1292 

 

3.2.2 The Expansion of the ‘Copy’ Concept Under Copyright Statutes 

As pointed out by Perzanowski and Schultz, ‘“copy” has been an essential concept in the law 

of copyright for centuries, and part of copyright law in the US since its inception.’1293 Its use 

is ‘somewhat counterintuitive’ since the word ‘copy’ can be used as both a verb (to copy),1294 

referring to the reproduction or duplicate of a work, and as a noun (a copy), referring to the 

fixation of a work, that is the tangible medium in which an intangible work is stored. 

 
1288 Ibid 1521 (citation altered). 
1289 Ibid 1519 (citation altered). Epperson comments that ‘“Writings,” of course, is the language used in the 

Constitution, so it defines the maximum power that Congress can exercise.’ Epperson (n 1277) 13. 
1290 Reese, ‘Copyrightable Subject Matter’ (n 1219) 1519. 
1291 Reese comments that ‘[n]evertheless, to date no court has held that copyright protection under the current 

statute extends to a type of subject matter outside of all of the enumerated categories in s 102(a). And just 
two years ago the Copyright Office took the position that s 102 grants flexibility in interpreting “the scope of 
the categories designated by Congress in s 102(a)” but does “not delegate authority to the courts [or the 
Copyright Office] to create new categories of authorship.” Instead, the Office concluded that Congress 
“reserved . . . to itself” the ability to recognize new categories of authorship and has announced that it will 
not register claims of copyright in material that falls outside all of the eight expressly enumerated 
categories.’ Reese, ‘Copyrightable Subject Matter’ (n 1219) 1519, 1520-21, quoting Registration of Claims 
to Copyright, 77 Fed Reg 37, 605, 607 (22 June 2012). 

1292 Samuelson1272 (n 8) 49 nn 236; Reese, ‘Copyrightable Subject Matter’ (n 1219) 1499 nn 45. 
1293 Perzanowski and Schultz, ‘Reconciling Intellectual Property’ (n 2369) 1238 (citation altered). Although the 

‘copy’ concept was an essential concept in both state general copyright statues (or pre-constitutional 
copyright statutes) and the federal copyright statute, this Chapter only focuses on the latter. 

1294 Ibid. 
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As ‘changes in storage and distribution technologies’ alongside shifting of ‘media consumption 

habits’,1295 the understanding of the concept of ‘copy’ has evolved across time, leading the 

scope of ‘copy’ expanded far beyond its original vision. 1296  The term ‘copy’ was used 

throughout the Copyright Act of 1790,1297 but no definition of it was provided; so were the 

amendments to this Act thereafter. Fortunately, when alleged infringements appeared to be 

copied verbatim from original works, courts did not appear to have many issues as to what 

types of written or printed objects could be defined as infringing copies.1298 In contrast, in 

cases where allegedly unlawful reproductions were more or less paraphrased or derived from 

officially circulated versions, the really difficult question arose of what constitutes a ‘copy’?1299 

In 1853, in Stowe v Thomas,1300 the plaintiff, an author, secured copyright to a translation of 

her book. The defendant then made a similar translation, ‘also took out a copyright’, and sold 

reproductions of his translation.1301 He was therefore accused of infringement by unauthorised 

translation. The Circuit Court held simply that ‘A translation may, in loose phraseology, be 

called a transcript or copy of her thoughts or conceptions, but in no correct sense can it be 

called a copy of her book.’1302 In other words, translations of a work that embodied in texts 

were not ‘copies’ in statutory sense and therefore did not infringe the protected translation. This 

holding remained the law until expressly overturned by the 1870 Amendment, 1303  which 

granted authors the translation right. 

The same difficult question arose when courts dealing with alleged infringements of musical 

compositions; in a series of cases, courts were wrestling with the problem of whether the 

1295 Ibid 1239. 
1296 See, eg, Aaron Perzanowski and Jason Schultz, ‘Legislating Digital Exhaustion’ (2014) 29(3) Berkeley 

Technology Law Journal 1535, 1540-41. 
1297 17 USC (1790). 
1298 See Lui (n 1224) 123 nn 185. 
1299 Ibid. 
1300 23 F Cas 201 (CCED Pa, 1853). 
1301 Lui (n 1224) 123. 
1302 Ibid; Stowe v Thomas, 23 F Cas 201, 208 (CCED Pa, 1853). The court reasoned that the ‘only property 

which the law gives to [the copyright owner] is the exclusive right to multiply copies of that particular 

combination of characters which exhibits to the eyes of another the ideas intended to be conveyed.’ 
1303 Act of July 8, 1870, 16 Stat 198 (1870) (‘1870 Amendment’). 
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defendant was producing ‘copies’ of plaintiff’s work and thereby infringing the copyright 

therein. The courts ruled that mechanical reproduction and rendition of musical composition 

(or mechanical carrier of sound) were not ‘copies’ of the original compositions within the 

meaning of copyright law. Therefore, there were no infringement of the composers’ copyrights. 

In 1888, in Kennedy v McTammany,1304  the plaintiffs were copyright holders to a musical 

composition. The defendant unauthorisedly reproduced the same music on perforated papers 

used in organettes. Judge Colt in the first circuit held that: 

 

I cannot convince myself that these perforated strips of paper are copies of sheet music, within 

the meaning of the copyright law… They are not made to be addressed to the eye as sheet 

music, but they form part of a machine. … They are a mechanical invention made for the sole 

purpose of performing tunes mechanically upon a musical instrument…1305 

 

Relying on Kennedy, the Court of Appeals made a similar ruling in Stern v Rosey (1901).1306 

Similarly, the plaintiffs owned copyrights to two musical compositions, and the defendant 

unauthorisedly reproduced the songs on wax cylinders for a phonograph. Judge Shepard simply 

stated that: 

 

We can not regard the reproduction, through the agency of the phonograph, of the sounds of 

musical instruments playing the music composed and published by the appellants, as the copy 

or publication of the same within the meaning of the act. The ordinary signification of the 

words ‘copying,’ ..., cannot be stretched to include it.1307 

 

Both Kennedy and Stern set the stage for White-Smith Music Publishing v Apollo (1908),1308 

the definitive case on the question of what constitutes a ‘copy’. In this case, the plaintiff 

 
1304 33 F 584 (CCD Mass, 1888). 
1305 Lui (n 1224) 124; Kennedy v McTammany, 33 F 585 (CCD Mass, 1888), appeal dismissed, 145 US 643 

(1892) (‘Kennedy’). 
1306 Stern v Rosey, 17 App DC 562 (DC Cir, 1901). 
1307 Ibid 564. 
1308 209 US 1 (1908). 
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appellants registered copyrights for two musical compositions. The defendant appellees 

subsequently manufactured perforated records, or sheets (also referred to as perforated music 

rolls or piano rolls), that ‘mechanically reproduced the plaintiff’s music on the pianoforte, 

pianola (or player piano), and other such instruments without the plaintiff’s consent’.1309 

Justice Day, in his majority opinion, first asked ‘What is meant by a copy?’1310 He then quoted 

several definitions which had been offered in various cases, including an English case West v 

Francis (1822).1311 In West, a ‘copy’ had been defined as ‘that which comes so near to the 

original as to give every person seeing it the idea created by the original’. 1312  Various 

definitions have been given by the experts called in the court, and the one which most 

commended itself to his judgment was perhaps as clear as can be made, defining that : “a copy 

of a musical composition [is a] ‘written or printed record of it in intelligible notation.’”1313 

Therefore, while ‘it may be true that in a broad sense a mechanical instrument which reproduces 

a tune copies it,’ Day J concluded that ‘this is a strained and artificial meaning [as] these 

musical tones are not a ‘copy’ which appeals to the eye.’ 1314  He continued: ‘A musical 

composition is an intellectual creation which first exists in the mind of the composer…It is not 

susceptible of being copied until it has been put in a form which others can see and read.’1315 

In addition, he observed that mechanical means for the reproduction of music — such as the 

‘cylinder of a music box,’ ‘record of the gramophone,’ and the ‘pipe organ operated by devices 

similar to those in use in the pianola’ — had been widely known when the Copyrights Act and 

relevant amendments were passed.1316 Congress could have included these means or provided 

that their use constituted infringement but did not.1317 ‘As the Act of Congress now stands,’ 

concluded by Day J, ‘we believe it does not include these records as copies or publications of 

 
1309 For the argument of the plaintiff and the defendant, see Saul Cohen, ‘Justice Holmes and Copyright Law’ 

(1959) 32(3) Southern California Law Review 263, 270. 
1310 Cohen (n 1309) 270; White-Smith Music Publishing v Apollo, 209 US 1, 17 (1908) (‘White-Smith Music’). 
1311 Epperson (n 1277) 11; West v Francis, 106 ER 1361 (1822) (‘West’). 
1312 West (n 1311). 
1313 White-Smith Music (n 1310) 17. 
1314 Ibid. 
1315 Ibid. 
1316 Ibid 17-18; Michael B Landau, ‘Publication, Musical Compositions, and the Copyright Act of 1909: Still 

Crazy After All These Years’ (2000) 2(1) Vanderbilt Journal of Entertainment Law and Practice 29, 34. 
1317 Ibid. 
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the copyrighted music involved in these cases.’1318 Based upon the finding that piano rolls 

were not legal ‘copies’ of the underlying musical compositions, the Court held that there was 

no infringement. In conclusion, the Supreme Court interpreted the term ‘copy’ in US copyright 

statutes as something which ‘visually perceptible to the human eye (without the aid of a 

machine)’.1319 If a reproduction of a work conveyed all the information the work contains but 

did ‘not appeal to the eye’, the reproduction was not a ‘copy’ in the copyright sense.1320 Justice 

Oliver Holmes felt that precedent in this area compelled him to concur with the majority, but 

his sense of its absurdity is apparent in his concurrence:1321 

 

…one would expect that, if it was to be protected at all, that collocation [ie the copyrighted 

work] would be protected according to what was its essence. One would expect the [copyright] 

protection to be coextensive not only with the invention [ie the ever-developing tangible object 

incorporating the protected work], … but with the possibility of reproducing the result which 

gives to the invention its meaning and worth.1322 

 

Specifically, regarding the musical composition, he continued: 

 

A musical composition is a rational collocation of sounds apart from concepts, reduced to a 

tangible expression from which the collocation can be reproduced either with or without 

continuous human intervention. On principle anything that mechanically reproduces that 

collocation of sounds ought to be held a copy, or if the statute is too narrow ought to be made 

so by a further act, …1323 

 

 
1318 White-Smith Music (n 1310) 18. 
1319 E Fulton Brylawski, ‘Motion Picture Soundtrack Music: A Gap or Gaff in Copyright Protection’ (1993) 

40(3) Journal of the Copyright Society of the USA 333, 337. 
1320 White-Smith Music (n 1310) 18. 
1321 Charles Cronin, ‘Virtual Music Scores, Copyright and the Promotion of a Marginalized Technology’ (2004) 

28(1) Columbia Journal of Law and the Arts 1, 10. 
1322 White-Smith Music (n 1310) 19 (Holmes J); Cronin, ‘Virtual Music Scores’ (n 1321) 10; Peter H Morrison, 

‘Copyright Publication and Phonograph Records’ (1960) 48(4) Georgetown Law Journal 683, 686. 
1323 White-Smith Music (n 1310) 19-20 (Holmes J); E DeMatt Henderson, ‘The Law of Copyright Especially 

Musical’ (1938) 1 Copyright Law Symposium 125, 160. 
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He concluded that: ‘…the result [of White-Smith] is to give to copyright less scope than its 

rational significance and the ground on which it is granted seem to me to demand.’1324 To 

summarise, Holmes J reckoned that the mechanical reproduction of musical composition (in 

this case, piano roll) should be a ‘copy’ of the composition. Because the copyrighted work was 

protected ‘according to what was its essence’,1325 namely its unique content. Since the work 

can be represented in many different forms, as long as a material object embodied the essential 

‘meaning and worth’1326 of the work, its content, the object ought to be regarded as a ‘copy’ 

within the meaning of US copyright law. Under present legislation, such an object has been 

regarded otherwise, rendering the scope of the law be unnecessarily restricted. Thus, the law 

was in need of reform. 

Despite the most responsive reaction would have been an amendment in which anything that 

mechanically reproduces a copyrighted composition is a ‘copy’,1327 Congress responded to 

Holmes J’ call for action with a compromised solution in s 1(e) of the 1909 Act.1328 It granted 

to the proprietor of the copyright in a musical composition the exclusive right to the first 

mechanical reproduction of the work in mediums such as piano rolls and phonograph 

records.1329 Before a composition has been first, mechanically reproduced, an unauthorised 

such reproduction would be an infringement of the proprietor’s exclusive right. After it has 

been first, mechanically reproduced, anyone was free to manufacture its mechanical versions 

without its proprietor’s permission so long as he or she paid a mandatory license fee of two 

cents per unit, a system known as compulsory licensing, which will be further discussed in 

3.2.5. In fact, in the Act of 1909, Congress neither extended copyright protection to sound 

recordings (which are discussed in 3.2.6) nor recognised mechanical contrivances for 

producing sounds as ‘copies’; they were still considered merely parts of the instruments which 

1324
White-Smith Music (n 1310) 19 (Holmes J); Iskrant (n 1215) 128. 

1325
White-Smith Music (n 1310) 19-20 (Holmes J); Morrison (n 1322) 686. 

1326
White-Smith Music (n 1310) 19 (Holmes J). 

1327
Morrison (n 1322) 686. 

1328
Copyright Act of 1909 (n 1236) § 1(e). 

1329
Cronin, ‘Virtual Music Scores’ (n 1321) 10. 
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were equipped to play the music mechanically and thus make the recorded performance 

audible.1330 

 

Congress, in s 101 of the present 1976 Act, gave the term ‘copy’ a very broad meaning and 

thereby extended its scope significantly, which explicitly included mechanical reproductions 

of the copyrighted work: 

 

“Copies” are material objects, …, in which a work is fixed by any method now known or later 

developed, and from which the work can be perceived, reproduced, or otherwise 

communicated, either directly or with the aid of a machine or device. The term “copies” 

includes the material object, …, in which the work is first fixed.1331 

 

Summary 

In conclusion, the term ‘copy’ in copyright law refers to the material object in which the 

copyrightable work is instanced. The meaning of ‘copy’, especially that of material object, has 

the potential to be broadly interpreted and the scope of ‘copy’ would accordingly be extended. 

Even so, in the US, initially, this scope was extremely narrow due to the fact that only exact 

duplications of copyrighted works were regarded as copies. As expressions of authorship have 

been stored and retrieved by an increasing number of technological forms, thereby allowing 

the expressions to be commercially exploited in various new ways, US courts were forced by 

technological advances to reconsider the meaning of ‘copy’. The courts, nonetheless, tended to 

be cautious or even conservative and interpreted this term narrowly. For example, translated 

versions as well as non-written, machine-readable versions of copyrightable works were both 

not deemed as ‘copies’, and thus could be freely manufactured and distributed. As a result, the 

coverage of US copyright law has been unnecessarily limited. Unauthorised productions of 

such versions occupied a dominant market position and thereby enabled their manufacturers to 

reap profits from the copyright holders, rendering the underlying works worthless. The initial 

Congressional response to the narrow judicial interpretation of ‘copy’ was a compromise 

 
1330 Diamond, ‘Copyright Problems’ (n 1248) 421. 
1331 Copyright Act of 1976 (n 481) § 101. 
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measure, the compulsory licence system. In order to prevent the potential monopoly of music 

reproduction, the new law denied copyright holders the exclusive right to mechanical 

reproduction; but to provide an avenue to compensate the holders, the law granted them the 

right to dictate the terms of the first use, including royalty rate and choice of medium.1332 A 

few decades later, Congress amended the law to give ‘copy’ an extremely broad statutory 

meaning, thereby extending its scope significantly. 

 

3.2.3 Photographs and Burrow-Giles 

The Development of Photography 

Around the 1790s, an England inventor Thomas Wedgewood found that by light sensitising 

‘papers and leather’ with various chemicals, a real-world ‘image’ could be affixed to a print for 

a period of time.1333 He faced one problem though: the rest of the print was still sensitive to 

light, making the image impossible to retain unless in complete darkness.1334 This problem 

proved ‘intractable’ until the early 1800s, when a French inventor Joseph Nicéphore Niépce 

developed ‘a process of affixing light to paper’ and through which captured the world’s oldest 

surviving photograph.1335 Although Niépce was thus credited as the inventor of photography, 

he called his invention ‘heliography’ (‘sun drawing’); it was his inventing partner Louis 

Daguerre, a French artist with his daguerreotypes (an modified process of heliography) which 

became ‘the household name in photography’. 1336  In 1838, Daguerre was credited with 

‘creating one of the first photographs to depict a human subject’.1337 One year later, as reported 

by Maddrey, ‘the French government made him a deal: if he published his invention, he would 

be awarded with a generous annuity for life.’1338  On 19 August, Daguerre published the 

complete working instruction ‘which made its way around the world’, eventually arriving in 

New York where it launched photography as a narrative technique in the US.1339 

 
1332 Gregory Bonzer, ‘RIAA’s Landmark Lawsuit - Virgin Records American et al. v. Thomas’ (2007) 25(3) 

Entertainment and Sports Lawyer 23, 26. 
1333 Maddrey (n 1333) 506. 
1334 Ibid. 
1335 Ibid. 
1336 Ibid. 
1337 Ibid. 
1338 Ibid 507. 
1339 Ibid. 
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In America, Mathew Brady, ‘the most celebrated photographer (or daguerreotypist1340) of his 

era’, was putting daguerreotypes to good use; his portraits of the important people of the day, 

such as Abraham Lincoln and Ulysses Grant, allows subsequent generations to recall their 

beloved and charismatic characters; his works ‘documenting the Civil War was the first time 

that photography was used to show conflict as it actually existed.’1341 According to Maddrey, 

‘[u]ntil this point, photography was primarily documentary in nature.’1342 ‘With its roots in the 

lifelike drawings of the camera obscura, photography delighted and amazed the masses with 

frozen moments in time of real-life scenes’.1343 Maddrey observes that ‘[a]s the process of 

creating a photograph became easier, photography transitioned from a documentary to an art 

form; the newly found freedom of photographers allowed them to focus on taking pictures for 

art’s sake.’1344 Previously, photography was celebrated as ‘a way of creating images with more 

detail than a painting’.1345 As photography revolutionised, ‘images were purposefully captured 

with less detail as an artistic measure.’1346 Then came the rise of Alfred Stieglitz, ‘the father 

of art photography’.1347 Through his photographs and his magazine articles, ‘he was the engine 

that pushed the art form further’;1348 those who were championed by Stieglitz became ‘instant 

heroes’ in fighting for photography a place as art, ‘deserving all the same recognition and 

respect as painting, sculpture, drawings and more’.1349 Then a vital question has been raised: 

whether copyright could be conferred on an art photograph? 

 
1340 Galbi finds that ‘[e]arly commercial practice of photography rapidly and enduringly established 

“photographers” as an occupational category in government statistics. In 1850, the first U.S. occupational 
census included “daguerreotypists” as an occupational category. This process was primarily used in the 
commercial provision of personal portraits.’ Douglas A Galbi, Copyright and Creativity: Authors and 
Photographers (Web Page, 2003) <https://ssrn.com/abstract=481743> 4. 

1341 Maddrey (n 1333) 507 (citation altered). 
1342 Ibid. 
1343 Ibid 507-08. (Maddrey observes that ‘photography was celebrated as a way of creating images with more 

detail than a painting.’) 
1344 Ibid 508. 
1345 Ibid. 
1346 Ibid. 
1347 Ibid; some consider Stieglitz as the father of American photography. 
1348 A critic commented the photographs of Stieglitz: ‘[t]hey made me want to forget all the photographs I had 

seen before, and I have been impatient in the face of all photographs I have seen since, so perfect were these 
prints in their technique, so satisfying in those subtler qualities which constitute what we commonly call 
“works of art.”’ Ibid 509, quoting Beaumont Newhall, The History of Photography: From 1839 to the 
Present (The Museum of Modern Art, 1978) 171. 

1349 Maddrey (n 1333) 509. 
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The Copyrightability of Photographs 

As a product of technological innovation, ‘photograph’ has always been a challenging concept 

for legal doctrine and legislation. As the very first form of art requiring technological 

equipment,1350  photography has posed ‘a serious challenge to copyright law’s theoretical 

structure in the 19th century’;1351 ‘it took the law quite a while to accept photography’1352 as 

it challenged the traditional understanding of creativity. Initially, it was not invariably 

understood as equal footing with other artistic endeavours,1353 and thus photographs were not 

deemed ‘works’ that deserve protection. The reason being that when photography was new, the 

initial, it has been used mainly for documentary purposes, and therefore, as summarised by 

Konstantina Karameri, ‘the photographer was not a creator, but an operator of a machine: it 

was the machine’s interaction with nature that was the source of the final photographic 

image.’1354 As photography transformed from a method of documentation to a means of artistic 

expression, the issue that — whether the photographs taken under carefully chosen conditions 

of light, position of the figures, and other features could be copyright protected — was at hand. 

 

In fact, as early as 1865, Congress took the lead and extended copyright protection to 

photographs;1355 five years later in an amendment,1356 this subject matter extension has once 

again been affirmed. Nonetheless, the issue ‘whether Congress acted within the constitutional 

scope of its federal authority in granting copyrights to photographers’ was left unsettled,1357 

resulting in ‘photographic “piracy” remained rampant in the decades after the 1865 

extension’.1358 According to Decherney, in the early 1880s, two cases directly questioned the 

 
1350 Konstantina Karameri, ‘Copyright Protection for Photographs: Fair Use and New Technologies Challenge’ 

(Master Thesis, International Hellenic University, 2014) 7. 
1351 Justin Hughes, ‘The Photographer’s Copyright - Photograph as Art, Photograph as Database’ (2012) 25(2) 

Harvard Journal of Law and Technology 339, 341. 
1352 Karameri (n 1350) 6. 
1353 Ibid 7. 
1354 Ibid 6. 
1355 An Act to Amend the Several Acts Respecting Copyright, 13 Stat 540, Ch 126, s 1 (1831). 
1356 1870 Amendment (n 1303). 
1357 Galbi (n 1340) 7 (citation altered). 
1358 Decherney finds that ‘[o]ver 85,000 copies of the ad were made by the time Sarony brought the printers to 

court. The number of copies helps to indicate the scope of piracy at the time, almost 20 years after Congress 
had added photographs to the list of media covered by copyright law.’ Peter Decherney, ‘Copyright Dupes: 
Piracy and New Media in Edison v. Lubin (1903)’ (2007) 19(2) Film History: An International Journal 109, 
111, 112 (citation altered). 



217 

constitutionality of protection for photographs — Burrow-Giles Lithographic v Sarony (1884) 

and Thornton v Schreiber (1888).1359 In both cases, the defendants claimed that they could not 

be counted as ‘pirates’, because photographs were neither ‘writings’ nor ‘useful Arts’ (ie works 

of authorship or creations of the author), ‘two constitutional criteria for copyright 

protection’.1360  The Supreme Court eventually heard both cases. In the first and now very 

famous Burrow-Giles Lithographic v Sarony,1361 the Court settled this constitutional issue. In 

this case, the plaintiff, a photographer, contracted with a famous writer for a photography 

session.1362 The plaintiff subsequently copyrighted a product of the session, a photograph, in 

accordance with all copyright formalities.1363 The defendant, ‘a lithographic company’, ‘made 

and put up for sale’ numerous prints of the photograph without the consent of the plaintiff.1364 

There was no question that the defendant had violated copyright law if there were a valid 

copyright in the photograph, so the defendant argued that copyright could not be conferred on 

a photograph.1365 Because, firstly, “a photograph was a reproduction on paper of the exact 

features of some natural object or of some person (ie mechanical reproduction of reality), and 

thus was not a ‘Writing’ of which the producer was the ‘Author’.”1366 The Court held instead 

that ‘photographs were indistinguishable from “maps, charts, designs, engravings, 

etchings…and other prints”’,1367 to which statutory protection was expressly extended in a 

series of Congressional acts, meaning that all these art forms had already been recognised as 

‘Writings’; thus, photographs could be accepted as ‘Writings’.1368 Secondly, photographs are 

1359
 Decherney (n 1358) 111; see Sarony (n 1229) 53; Thornton v Schreiber, 124 US 612 (1888). 

1360 Decherney (n 1358) 111. 
1361 111 US 53 (1884). 
1362 Sandra J Garcia, ‘Order in the Court: An Evaluation of Copyrights on Videotaped Coverage of Trial 

Proceedings’ (1997) 4(2) UCLA Entertainment Law Review 143, 154-55. 
1363 Ibid. 
1364 Ibid; see also Justin Hughes, ‘Gorgeous Photograph, Limited Copyright’ (2020) in Michelle Bogre and 

Nancy Wolff (eds), The Routledge Companion to Copyright and Creativity in the 21st Century (Routledge, 

2020) 78-90, 78. 
1365 In other words, Burrow-Giles argued that Congress had exceeded its powers under Article I, Section 8 of the 

Constitution. 
1366 Sarony (n 1229) 56; Hughes, ‘Gorgeous Photograph, Limited Copyright’ (n 1364) 79 (citation altered). 
1367 Sarony (n 1229) 57. 
1368 Ibid 58. The Court held that it ‘entertain[ed] no doubt that the constitution is broad enough to cover an act 

authorizing copyright of photographs, so far as they are representatives of original intellectual conceptions of 

the author.’ See also Maddrey (n 1333) 509. 
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not the products of ‘Authors’ (ie works of authorship) as photographs are merely (machine) 

‘recordation of facts’,1369 and thus lack creativity or originality. The Court did not seem to 

contest the defendant’s characterisation of photography, that was, the fact-recording nature of 

the photograph.1370  Instead, by concentrating overwhelmingly on the extensive preparation 

undertaken by the plaintiff in producing it, 1371 the Court held that the photograph at issue, 

which entailed a number of elements that demonstrate originality,1372 was an ‘original work of 

art’.1373 In other words, as summarised by Decherney, ‘the photograph could be copyrighted 

as the record of the arrangement of a creative scene.’1374 Yet it would be a serious mistake to 

say that the Sarony decision stands for the general proposition that ‘photographs are 

copyrightable.’1375 The Court only held that ‘a photograph could be copyrightable, not that 

every photograph was or probably would be copyrightable.’1376 In fact, it added that ‘…in 

regard to the ordinary photograph... in such case a copyright was no protection. On the question 

as thus stated we decide nothing.’1377 

 

 
1369 Sarony noted that ‘it is said that…a photograph is the mere mechanical reproduction of the physical features 

or outlines of some object, animate or inanimate, and involves no originality of thought or any novelty in the 
intellectual operation connected with its visible reproduction in shape of a picture…’ Sarony (n 1229) 53, 58-
9; Galbi (n 1340) 8. Burrow-Giles argued that photography is ‘simply the manual operation, by the use of . . . 
instruments and preparations, of transferring to [a] plate the visible representation of some existing object…’ 
Sarony (n 1229) 57; Hughes, ‘Gorgeous Photograph, Limited Copyright’ (n 1364) 79. 

1370 For the debate in Sarony regarding the originality of photograph, see Hughes, ‘Gorgeous Photograph, 
Limited Copyright’ (n 1364) 79-80. 

1371 By the time this case reached the courts, Napoleon Sarony was a celebrated portrait photographer and it was 
known that Sarony ‘posed and directed his sitters, using flattery, threat, mimicry, to bring out their histrionic 
powers.’ Ibid 357. 

1372 For an explanation of these elements, see ibid 365. 
1373 Sarony (n 1229) 59-60. 
1374 Decherney (n 1358) 112. Cronin comments that ‘[t]he Court based its determination that the photograph at 

issue was copyrightable on its finding substantial involvement by the photographer in the creation of the 
scene that was subsequently recorded with mechanical assistance.’ Charles Cronin, ‘Possession is 99% of the 
Law: 3D Printing, Public Domain Cultural Artifacts and Copyright’ (2016) 17(2) Minnesota Journal of Law, 
Science and Technology 709, 718. 

1375 See Hughes, ‘Gorgeous Photograph, Limited Copyright’ (n 1364) 79; Michelle Bogre and Nancy Wolff 
(eds), The Routledge Companion to Copyright and Creativity in the 21st Century (Routledge, 2020) 3. 

1376 Hughes, ‘Gorgeous Photograph, Limited Copyright’ (n 1364) 79 (citation altered). 
1377 Sarony (n 1229) 58-9. Galbi finds out that ‘[i]n 1884, when Sarony was decided, persons describing their 

occupation as photographer were about ten times more numerous than persons describing their occupation as 
author. The situation and activities of most photographers were much different from those of Napoleon 
Sarony. Most photographers produced, on a commercial basis, conventional photographic portraits of 
ordinary persons that evoked among family and friends a sense of presence of the photographed persons. 
Therefore, most photographs were not copyrightable.’ Galbi (n 1340) 8. 
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Four years after Sarony (1879), the Supreme Court decided a very similar case, Thornton v 

Schreiber 1378  (the aforementioned second Supreme Court case dealing with the 

constitutionality of protection for photographs). In this case, the Court’s decision focused 

largely on ‘how to award damages properly’, than on whether copyright extended to protect 

photographs is constitutional.1379 Justice Miller, who had written the Sarony decision, seemed 

simply to assume that the photograph at issue was ‘eligible for copyright protection with no 

further scrutiny’. 1380  Other early follow-on cases to Sarony include Falk v Brett 

Lithographing,1381  in which the Circuit Court applied a somewhat diluted version of the 

Supreme Court’s originality requirement for photographs announced in Sarony and still upheld 

the copyrightability of the centred photograph.1382 After Falk, even though the threshold for a 

photograph to be copyrighted continued to decrease, courts did not ‘signal a clear method of 

interpreting the copyright status of photographs’, leading to a deeper confusion both in the 

courtroom and in the public sphere.1383 

 

In 1901, attempting to put an end to this confusion, as noted by Decherney, ‘Congress clarified 

the copyright statute by extending the scope of copyright from “photographs” to “any 

photograph”.’1384 This clarification may have ‘settled the debates’ about photography and the 

conditions for copyright.1385 But it was eventually in Jewelers’ Circular Publishing v Keystone 

Publishing,1386 Judge Learned Hand, by supporting a ‘low threshold of originality required for 

copyright protection’, resolved the question of ‘ordinary’ photographs left unaddressed in 

Sarony:1387 

 

 
1378 124 US 612 (1888). 
1379 Decherney (n 1358) 113. 
1380 Ibid. 
1381 Falk v Brett Lithographing, 48 F 678 (CCSDNY, 1891). 
1382 For a discussion of Falk v Brett Lithographing, see Eva E Subotnik, ‘The Author Was Not an Author: The 

Copyright Interests of Photographic Subjects from Wilde to Garcia’ (2016) 39 Columbia Journal of Law and 
the Arts 449, 452-54. 

1383 For the impact of this confusion, see Decherney (n 1358) 113. 
1384 Ibid. 
1385 Ibid. 
1386 274 F Supp 932 (SDNY, 1921) (‘Jewelers’ Circular Publishing’). 
1387 R Scott Miller, ‘Photography and the Work-for-Hire Doctrine’ (1994) 1 Texas Wesleyan Law Review 81, 84. 
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no photograph, however simple, can be unaffected by the personal influence of the author, and 

no two will be absolutely alike. Moreover, this all seems to me quite beside the point because 

under section 5(j) [of the 1909 Act] photographs are protected without regard to the degree of 

‘personality’ which enters into them. At least there has been no case since 1909 in which that 

has been held to be a condition. The suggestion that the Constitution might not include all 

photographs seems to me overstrained.1388 

 

Thus, by 1921, there was little doubt that most, if not all photographs were entitled to copyright 

protection.1389 

 

3.2.4 Motion Pictures and Lubin 

The Development of Motion Pictures 

Invented in 1833, zoetrope was the original precursor to today’s motion pictures: a viewer 

watched a rapidly changing series of still drawings, which gave the impression of continuous 

motion.1390 Photography was invented just a few years later. Initially, the exposure time of 

photographic emulsion was not long enough to record moving subjects, 1391  but in 1878, 

Eadweard Muybridge, a pioneer of chrono-photography, for the first time took a series of 

photographs of a moving object, a running horse.1392  A decade later, the inventor Thomas 

Edison and his associate William Dickson patented a device which would do ‘for the Eye what 

the phonograph does for the Ear’,1393  the kinetoscope, the first motion picture exhibition 

device.1394 It allowed one to look through a viewer at the top of a boxlike cabinet to see the 

backlit film.1395 In 1894, a kinetoscope parlor first opened in New York City.1396 One year 

 
1388 Jewelers’ Circular Publishing (n 1386) 934-35; Miller (n 1387) 84. 
1389 Miller (n 1387) 85. 
1390 Frederik Nebeker, ‘Motion Pictures [Scanning Our Past]’ (2013) 101(4) Proceedings of the IEEE 1020, 

1020. 
1391 See, eg, Georg Lukacs, ‘Thoughts on an Aesthetic for the Cinema (1913)’ (1981) 14 Framework 2. 
1392 Maddrey (n 1333) 508. 
1393 Patrick Feaster and Jacob Smith, ‘Reconfiguring the History of Early Cinema Through the Phonograph, 

1877–1908’ (2009) 21(4) Film History: An International Journal 311, 312. 
1394 Kathy H Huen, Unwanaobong Nseyo and Leonard S Marks, ‘The First Filmed Prostatectomy, 1917: 100 

Years of Movies in Urological Education’ (2017) 105 Urology 29. 
1395 Nebeker (n 1390) 1020. 
1396 Ibid. 
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later, in Paris, brother inventors Auguste and Louis Lumière independently developed a film 

camera and demonstrated a better way of viewing a motion picture: a group of people viewed 

images projected onto a screen.1397 Thereafter, traditional (or analogue) movies were recorded 

onto celluloid film stock through a photochemical process and then shown through a movie 

projector onto a large screen.1398 

 

Almost all early US movie-production companies were primarily equipment manufacturers: 

their revenue did not come from producing movies, but from manufacturing and selling early 

motion picture exhibition devices. 1399  The devices of each one of these companies 

corresponded with a unique, proprietary movie format.1400  (And, since the hardwires was 

always patented, no other competitors were allowed to assemble machines using the same 

format.) This led major market players, especially the Motion Picture Patents Company 

(hereafter Edison1401, who was the founder of the Company), to take advantage their exclusive 

format to corner the market, mass campaigns known as technological format wars.1402 At the 

turn of the 20th century, when the environment of format and patent became clearer for a 

moment, the ‘content and copyright’ became more important. 1403  That is, the companies 

increasingly concerned about an economic issue — who was profiting from the movies they 

made; and a legal issue — whether motion pictures, as a new form of art, were protected under 

the current copyright statute. 

 

In relation to the economic issue, early US movie-production companies (ie the predecessors 

of modern US movie studios) built their businesses on duplicating the works of others, a 

practice known as ‘duping’.1404 Since works by foreign authors were not protected under US 

 
1397 Ibid. 
1398 See Stephen Heath, ‘The Cinematic Apparatus: Technology as Historical and Cultural Form’ in Teresa De 

Lauretis and Stephen Heath (eds), The Cinematic Apparatus (Springer, 1980). 
1399 Decherney (n 1358) 114. 
1400 Ibid. Decherney explains that ‘[n]o Edison film, for example, could be shown on a Lumière projector 

without modification, because the sprocket holes were in different places.’ 
1401 The Motion Picture Patents Company was also called the Edison Company. 
1402 Decherney (n 1358) 114. 
1403 Ibid. 
1404 Ibid 113. Decherney explains that ‘[a]fter obtaining a print of, say, Georges Méliès’s A Trip to the Moon 

(1902), a rival company would create their own negative from the positive print and then begin printing and 
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copyright law, European films, especially those from France, were duped by almost every one 

of the US movie pioneers from time to time, and the profits reaped constituted a significant 

part of the revenue of each. 1405  Notwithstanding, industry leaders like Edison, 1406 

Biograph,1407 and Lubin,1408 set some ground rules: basically, US movies which had not been 

registered with the Copyright Office could be freely duped, while those with a copyright notice 

had to be respected.1409 By adhering to these rules, in a few years, early US movie picture 

industry operated without regard to the necessity of copyright law. 

 

The Copyrightability of Motion Pictures 

In relation to the legal issue, in 1901, Congress shed light on the copyright statute by affirming 

that ‘any photograph’ was eligible for copyright protection.1410 In fact, even earlier than 1901, 

in 1894, Edison already began registering movies as photographs for copyright protection 

purposes.1411 For more than a decade, Edison and his followers experimented with methods of 

movie registration as photographs; most of the time, films were deposited as long strips of 

photographic paper (paper prints); sometimes, as complete celluloid film negatives and 

positives, and a few times, as representative frames from their scenes.1412 The changing of the 

specific registration methods reflected the companies’ struggles to define what a movie is, to 

determine standards of originality in movie-making, and to stem the tides of duping. From the 

perspective of copyright history, it is surprising and somehow confusing that the Copyright 

Office neither challenged nor verified the widespread practice of registering motion pictures as 

 
selling the film as if it were their own. Dupes circulated rapidly and globally, and they fed an international 
system of filmmaking based on copying and imitation. As both Jay Leyda and Jane Gaines have shown, 
filmmakers around the world were engaged in a project of rapid, fluid exchange of ideas that contributed to 
the fast-paced growth of film art. Duping was only one part of a much larger culture of copying.’ 

1405 Ibid 114. Charles Musser observes that ‘[t]o a remarkable degree, Edison’s competition with its rivals 
revolved around the rapidity with which newly released European story films could be brought to the United 
States, duped, and sold.’ 

1406 The Motion Picture Patents Company. 
1407 Biograph Studios were the first studio of the Biograph Company, which was formerly known as the 

American Mutoscope and Biograph Company. 
1408 The Lubin Manufacturing Company. 
1409 Decherney (n 1358) 113. 
1410 Ibid. 
1411 Ibid 110. 
1412 Ibid. 
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a series of still photographs.1413 In fact, this practice was particularly troubling as the ‘status 

of photographic copyright was itself far from settled in the 1890s’.1414 

 

In 1903, a Pennsylvania Circuit Court heard the first major copyright case involving a movie 

— Edison v Lubin.1415 Initially a Circuit Court and then an Appeals Court weighed various 

‘arguments for and against copyrighting films as photographs’.1416  The main contentions, 

nonetheless, were cut and dried. Edison accused Lubin of illegally duping Edison’s films, 

which had been registered as photographs. Lubin responded that it was simply wrong for films 

to be copyrighted as photographs because they did not fall within the coverage of the current 

copyright statute, which referred to ‘any photograph’ but did not mention motion pictures of 

any kind. In the end, the decision came down to a problem of legal interpretation of a technical 

issue: ‘was film a new medium or an extension of an old one?’1417 

 

In the Circuit Court, Judge Dallas decided the case based on his understanding about the nature 

of films: ‘a series of photographs arranged for use in a machine for producing them in a 

panoramic effect’.1418 ‘A single photograph had value and could be experienced in isolation, 

whereas a film required the rapid display of a series of frames to create both the experience of 

film and its value in the marketplace.’1419 Films and photographs thus functioned differently. 

The copyright statute had been revised to extend copyright to ‘any ... photograph’ but Judge 

Dallas held that copyright does not that stretch to an ‘aggregation of photographs’.1420 Film 

was just too complicated for the statute to deem it to be equal to photographs.1421 As a result 

of his decision, film duping was legal. Several months later, the Court of Appeals overturned 

 
1413 Ibid 110-11. 
1414 Ibid. 
1415 199 F 993 (ED Pa 1903). 
1416 For a trace of the case fact of Edison, see Decherney (n 1358) 114-16. 
1417 Decherney (n 1358) 114. 
1418 Ibid 118. 
1419 Ibid. 
1420 Ibid. 
1421 Ibid. Decherney comments that ‘Dallas took the position that court decisions are blunt instruments, declaring 

one winner and one loser. Judges can’t always accommodate the new worlds opened up by technology. The 
task of extending copyright to new media, he suggested, should fall to Congress, which can sculpt subtle 
laws.’ 
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it. During this interregnum, duping practices not only continued but even increased, 1422 

resulting in the shelving of film production. The Dallas decision created a short window of 

chaos in the early film making industry, and if this decision was allowed to stand, it would have 

exacerbated the chaos. 

 

In the appellate decision, Judge Buffington, like Judge Dallas, first expressed his understanding 

about the nature of motion pictures: ‘motion pictures advanced the art of photography rather 

than creating a new medium’.1423 However, he reasoned that when Congress expanded the 

copyright statute to include ‘all photographs’, it certainly did not expect the technology and art 

to stand still.1424  Instead of deferring to Congress to clarify the issue, Judge Buffington 

interpreted lawmakers’ intention, and extended the scope of copyright to motion pictures.1425 

For the first time, the practice of registering movies as photographs was sanctioned.1426 

 

Surprisingly, six years after Lubin, in the newly enacted Copyright Act of 1909,1427 neither 

motion pictures nor any other audio-visual works were among the enumerated categories of 

copyrightable subject matters. This continued until 1912, when the first amendment to the 1909 

Act, known as the Townsend Amendment, specifically listed motion pictures as a separate 

category.1428 

 

 

 

 

 
1422 Ibid. 
1423 Ibid 120; Edison v Lubin, 122 F 240 (3rd Cir, 1903). 
1424 Ibid 119. 
1425 Ibid 121. Decherney comments on the impact of Buffington’s decision: ‘Buffington’s decision came on the 

cusp of a transition in filmmaking, and his landmark decision appeared relevant to only a fading genre of 
film. Buffington’s decision clearly protected single shot, panoramic films, like the film of the Kaiser’s yacht 
Meteor. But 1902–1904 saw the rapid displacement of this type of film with multi-shot, narrative, fiction 
films … Films began to look more like a new form of drama and less like animated photographs. It wasn’t 
clear how Buffington’s decision applied to these films, which were already prevalent by the time he decided 
the case.’ 

1426 Another impact was that early film companies immediately resumed original film production. 
1427 17 USC (1909). 
1428 The Act of August 24, 1912, 37 Stat 488 (1912) (‘Townsend Amendment’). 
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3.2.5 Piano Rolls and White-Smith 

Automatic Musical Instrument 

As early as 3rd century BCE, in ancient Greece, Archimedes, invented an elaborate clepsydra 

(water clock).1429 It had, inter alia, a vessel with two chambers.1430 The upper chamber was 

connected to the lower chamber via a cylindrical siphon. After water fell through the other parts 

of the clepsydra, it is collected in the top chamber. Once the water in that chamber had reached 

the top of the siphon, the water would be siphoned into the lower chamber. As that happened, 

the air in the lower chamber was expelled through a tube and, subsequently, a whistle. This 

resulted in a loud whistling sound that could be heard from a considerable distance. Although 

the clock was designed to measure time, it can be regarded as the earliest automatic, 

mechanically-played musical instrument1431 — the sound making device which automatically 

creates music with the use of mechanical parts, such as gears, solenoids, and motors;1432 

instead of being selected by the fingers of a human hand, musical notes are determined 

mechanically by a ‘programme’ either pinned on wooden barrels or metal cylinders, or punched 

on discs or strips of paper, card or metal. After water clock, mechanical organs, mechanical 

carillons, music boxes, and similar music automata have been developed and played for 

hundreds of years.1433 At the end of the 19th century, automatic musical instrument reached its 

zenith due to the successful of player piano.1434 

 

Player Piano 

The player piano technology enables the automatic performance of piano music. A player piano 

is a (self-contained), self-playing acoustic piano fitted with a pneumatic mechanism by which 

the piano keys are depressed not by the human fingers but by air pressure supplied through 

 
1429 The clepsydra ‘was built by a team of the Università Tor Vergata of Rome. The clock was briefly described 

in a medieval Arabic manuscript, which attributed its paternity to Archimedes.’ Franco Ghione, 
‘Archimedean Unequal-Hour Water Clock’ (2016) 4(2) Lettera Matematica 83, 83. 

1430 Michael Krzyzaniak, ‘Prehistory of Musical Robots’ (2012) 1(1) Journal of Human-Robot Interaction 78, 
79. 

1431 The clock can be classified as a robotic musical instrument. 
1432 Ajay Kapur, ‘A History of Robotic Musical Instruments’ (2005) ICMC 1. 
1433 Cronin, ‘Virtual Music Scores’ (n 1321) 7. 
1434 The reason behind automatic musical instrument reaching its zenith was that player piano is the first 

mechanical musical instrument to be commercially mass produced. 
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bellows and foot pedals1435  (or a hand-crank) or by electricity; the air pressure is applied 

through perforations on a paper roll (the piano roll) which unwinds, and which are arranged so 

that a music composition is played.1436 

 

Piano Roll 

In the late 19th century, as player piano technologies matured, player piano music became the 

only form of mechanically-reproduced music,1437  and the main domestic entertainment,1438 

enabling manufacturers of player pianos to enjoy great commercial success first in instrument 

sales and later in roll sales.1439 A ‘piano roll’ is a paper scroll storing the composition ‘by way 

of the holes punched across the length of the scroll’,1440 which activate the playing mechanism 

of the piano to generate the tune.1441 According to Duncan and Reiser, ‘[t]he holes in the scroll 

allow the penetration of specific pegs at specific points causing certain keys to be activated 

such that particular notes are played.’1442 ‘The tune itself emerges from the interaction of those 

pegs with other physical components of the piano that results in the playing of notes in a 

sequence that we recognise as a musical tune.’1443 The piano roll is an entirely mechanical 

 
1435 The player piano does not mean that there is no human involvement. See the explanation in Thomas W 

Patteson, ‘Player Piano’ (Web Page, 2014) 
<http://www.thomaspatteson.com/uploads/7/3/8/8/7388316/player_piano.pdf> 4. 

1436 For an explanation of the mechanism of the player piano, see Allison Rebecca Wente, ‘Magical Mechanics: 
The Player Piano in the Age of Digital Reproduction’ (PhD Thesis, The University of Texas, 2016) 16-17. 

1437 In fact, player piano technologies can be considered as the first of a series of music recording technologies. 
Mezei comments that ‘[b]efore the end of the 19th century, there was not any technology that made it 
possible to reproduce and distribute sheet music at a low expense. This was dramatically changed by the 
invention of those technologies that were capable to record and/or display musical works (sound recordings), 
such as barrel-organ, gramophone, phonogram or radio frequency transmission.’ Péter Mezei, ‘The Role of 
Technology and Consumers’ Needs in the Evolution of Copyright Law–from Gutenberg to the Filesharers’ 
(2013) 10 Geistiges Eigentum Und Urheberrecht Aus Der Historischen Perspektive, Lectiones Iuridicae 71, 
77. 

1438 Wente explains that ‘[o]utside of parlors and concert halls, player pianos labored tirelessly in saloons, movie 
theaters, restaurants, dance halls, roller rinks, and department stores, or even in the streets luring in 
passersby.’ Wente (n 1436) 16. Adamov finds out that ‘[t]he rise of the player piano grew with the rise of the 
mass-produced piano for the home in the late 19th and early 20th century.’ Norbert Adamov, ‘The Issue of 
the Definition of “Sound Recording” in the Slovak and Czech Legislation’ (2013) 13(1) International and 
Comparative Law Review 73, 83. 

1439 For commercial figures of player piano sales in the late 19th century, see Cronin, ‘Virtual Music Scores’ (n 
1321) nn 19; Patteson (n 1435) 9; Henderson (n 1323) 159. 

1440 Duncan and Reiser (n 1442) 940. 
1441 Patteson (n 1435) 3. 
1442 Ravit Golan Duncan and Brian J Reiser, ‘Reasoning Across Ontologically Distinct Levels: Students’ 

Understandings of Molecular Genetics’ (2007) 44(7) Journal of Research in Science Teaching 938, 940 
(citation altered). 

1443 Ibid. 
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process of recording musical tune, as well as a replica of musical notation in a composition. As 

piano rolls grew in popularity and their manufacture and sale became highly profitable,1444 one 

key question arose: whether the author of a music composition under the US copyright statute 

had exclusive rights not only in written or printed ‘sheet music’ 1445 but also in perforated 

piano rolls, or more generally mechanical reproductions of musical composition?1446 

 

The Copyrightability of Mechanical Reproductions of Musical Composition 

Case Law Regarding the Copyrightability of Piano Roll 

In a line of cases dealing with mechanical devices for the production of musical composition, 

beginning with Kennedy v McTammany (1888),1447 followed by Stern v Rosey (1901),1448 and 

culminating in the Supreme Court case of White-Smith Music Publishing v Apollo (1908),1449 

US courts have answered this question. Facts of these cases were very similar: the plaintiffs 

were the holders of valid copyright in one or more musical compositions; the defendants were 

makers of perforated rolls1450 used in automatic musical instrument.1451 The main issue of the 

 
1444 For commercial figures of piano rolls sales in the late 19th century, see Langenderfer and Kopp (n 1218) 19. 
1445 As early as 1831, US copyright statutes began to protect the reproduction of musical compositions. 

Copyright Act of 1831 (n 1219). A sheet music of a musical composition was ‘a written or printed record of it 
in intelligible notation.’ White-Smith Music (n 1310) 17. 

1446 Mechanical reproductions are sometimes simply called mechanicals. The court in Kennedy commented that 
‘[t]o the ordinary mind it is certainly a difficult thing to consider these strips of paper as sheet music. There 
is no clef, or bars, or lines, or spaces, or other marks which are found in common printed music, but only 
plain strips of paper with rows of holes or perforations.’ Kennedy (n 1305) 584. Jon M Garon, ‘Entertainment 
Law’ (2002) 76(3) Tulane Law Review 559, 598. Epperson explains the economic background of this 
question: ‘[a]s the Copyright Act revisions ground through 1908 and into 1909, composers, music publishers 
and record makers started working at cross-purposes in a confusing maze of interests. Some composers and 
music publishers didn’t want records and cylinders considered “copies,” because they wanted the same type 
of performance royalties from record companies, they got from stage productions. Other composers and 
publishers did want piano rolls and cylinders considered copies so they could fully control them like paper 
sheet music. Some record companies argued that phonorecords and piano rolls weren’t even “writings,” and 
thus fell completely outside the scope of the Progress Clause of the Constitution. Others thought this was 
chasing after a fool’s pot of gold, and that their fellow record executives were taking more of a risk of having 
their own products pirated than they stood to gain from dodging payments to composers and publishers.’ 
Epperson (n 1277) 10. 

1447 33 F 584 (CCD Mass, 1888). 
1448 17 App DC 562 (1901). 
1449 209 US 1 (1908). 
1450 The words ‘perforated rolls’ could refer to all mechanical reproductions of music because these 

reproductions were all in the forms of rolls, cylinders and similar mediums. 
1451 Although not all these cases involved player piano rolls, their decision clearly covered player piano rolls and 

other prorated rolls such as phonograph cylinders and discs. 
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cases was whether these perforated musical rolls were an infringement of the copyrighted sheet 

music of the same tune. 

 

The plaintiffs, mostly musical publishers and composers, argued that the Constitution and 

statutory law were broad enough to cover perforated musical rolls (ie mechanical reproductions 

of musical composition) for two reasons.1452 First, copyright law protected the author against 

the piracy in every form, not just ‘a form which requires no assistance of mechanism for 

reading’. Perforated rolls were simply another form of musical notation, or merely copies of 

sheet music, because the rolls reproduced the exact order or succession of the notes in authors’ 

musical compositions (ie original expressions), the subject of property in musical compositions. 

Second, with respect to the rolls’ two characteristics, neither ‘readability by the person without 

mechanical assistance’ nor ‘adjunct of a valve mechanism’ was made ‘a test of copyrightability’ 

or ‘of infringement by the statute’.1453  Overall, the plaintiffs delved much deeper into the 

essence of what the copyright statute protects. As long as a medium embodied a substantial 

proportion of an original expression (ie a copyrightable work), this medium should constitute 

an infringing ‘copy’ of the protectable expression, regardless of the form or any other aspects 

of the medium. The counsels urged the plaintiffs to apply statutory provisions flexibility to 

adapt to changing technology. 

 

The defendants, often manufacturers of perforated musical rolls, counter argued: at the time of 

the enactment of the 1831 Amendment,1454 the contested inventions ‘did not exist or were not 

in contemplation of the legislature’;1455  thus, ‘automatic means of audible reproduction of 

speech and music’ were clearly not subject to copyright by Congress.1456 In the Amendment, 

‘musical compositions’ mentioned as the subject matter of copyright referred not to the 

intangible intellectual products themselves (ie original expressions), but to ‘tangible and legible 
 

1452 Otherwise, they argued, the scope of the Patent and Copyright Clause and the statutory copyright law would 
be narrowed, because authors only have exclusive rights in writings of musical compositions. 

1453 John Philip Sousa, ‘Machine Songs IV: The Menace of Mechanical Music’ (1993) 17(1) Computer Music 
Journal 14, 17. 

1454 Copyright Act of 1831 (n 1219). 
1455 Alexandra Sims, ‘Strangling Their Creation: The Courts’ Treatment of Fair Dealing in Copyright Law Since 

1911’ (2010) Intellectual Property Quarterly 192, 202. 
1456 White-Smith Music (n 1310) 11. 
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embodiments of the intellectual products of the musician’ (ie specific mediums embodying the 

expressions), having particular ‘sense[s]’ and ‘purpose[s]’ pre-determined by the 

legislature.1457 Perforated musical rolls, despite being a new form of embodiment, did not have 

the same ‘sense’ and for the same ‘purpose’ as the intended embodiments (ie sheet music) under 

the existing statute, thus could not be regarded as ‘copies’.1458 The defendants, thus, asked the 

Courts to interpret copyright statute strictly or even narrowly, and leave any possible extension 

of the boundary of the statute to Congress. 

 

The courts favored the defendant in each case and adopted ‘a literal and formalist interpretation 

of the statute’.1459 The court eventually decided that perforated rolls were ‘not intelligible to 

the eye as sheet music, but form a part of a machine’.1460 ‘They were not designed to be used 

for such “purposes” as sheet music, nor did they in any “sense” occupied the same field as 

sheet music.’1461 They were ‘a mechanical invention made for the sole purpose of performing 

tunes mechanically’ on automatic musical instruments.1462 Therefore, they were not ‘Writings’ 

within the meaning of the Constitution and not ‘copies’ under the copyright statute. The 

ordinary meaning of these two terms could not be stretched to include them. That is to say, the 

reproduction of music by mechanical means was not a subject of copyright.1463 Accordingly, 

the unauthorised and unlicensed manufacture and sale of perforated rolls to be used in an 

instrument for performing a certain tune (ie mechanical reproductions of a certain tine), were 

not an infringement of the copyrighted sheet music of the same tune. As a consequence, not 

one cent was paid for the compensation and reward for the composers for such use of their 

compositions.1464 

 

 
1457 Ibid. 
1458 Ibid. 
1459 Chen (n 1492) 218. 
1460 Kennedy (n 1305) 584 (citation altered). 
1461 Ibid. 
1462 Ibid. 
1463 It should be noted that ‘under the Berne Convention of 1886 mechanical reproduction of music did not 

constitute infringement of copyright, and, although the US was not a signatory to that agreement, it was 
politic to maintain parity in domestic practice in order to ensure that rights accorded to US citizens in foreign 
countries would not be endangered.’ See Warner (n 1261) 314. 

1464 Henderson (n 1323) 159. 
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The First Compulsory Licence— The Mechanical Licence 

In the early music industry, song writers and publishers of course wanted to be able to ‘license 

their compositions to the makers of piano rolls, disks, and cylinders’.1465 As commented by 

Cummings, ‘[t]he recording companies, in turn, desired to have the unique performances that 

they paid to have recorded and manufactured protected by copyright, distinct from the 

underlying composition on which they were based.’1466 In practice, even before the White-

Smith decision, the largest manufacturer of piano rolls, the Aeolian Company, had made deals 

with almost all major music publishers to retain the (possible1467) long-term, sole rights to make 

piano rolls using their copyrighted compositions.1468 This scheme raised ‘the specter of a vast 

trust’, the so called ‘mechanical music trust’: by shutting off the flow of musical material to 

any prospective competitor, one company was able to monopolise the nation’s music and 

dictate how all musical compositions were recorded and performed.1469 

 

After White-Smith, the legislature faced a dilemma. On the one hand, copyrighted compositions 

were being exploited commercially, while composers and music publishers did not receive their 

fair share of royalty, and even their sheet music revenue seriously drained.1470 To ensure that 

they obtain adequate reward from their works, Congress could simply extend copyright 

protection to mechanical reproductions of musical composition. On the other hand, one 

dominant mechanical music manufacturer had a perceived intent to monopolise the industry. If 

the mechanical reproductions were to be protected, holders of musical composition copyright 

may use their exclusive rights to make possible this potential monopoly. 

 

 
1465 Alex S Cummings, ‘From Monopoly to Intellectual Property: Music Piracy and the Remaking of American 

Copyright, 1909–1971’ (2010) 97(3) The Journal of American History 659, 663. 
1466 Ibid. 
1467 The rights in their deals were, of course, contingent on the Supreme Court’s decision in White-Smith. 
1468 See Michael Kremen, ‘The Harms-Jem Case: One Court’s Attempt to Reconcile the Compulsory Licensing 

Provision With the 1976 Copyright Act’s Expanded Importation Protection’ (1989) 39 Copyright Law 
Symposium 41, 57. 

1469 Cummings (n 1465) 664. Cummings comments on the background of White-Smith: ‘the case seemed part of 
a trend toward monopolization in all industries, occurring at precisely the time that Edison and his 
competitors formed a trust to consolidate the patents for film technology and when numerous other industries 
faced the trust-busting wrath of Theodore Roosevelt’s administration.’ 

1470 See Kremen (n 1468) 56-7. 
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In light of this, Congress attempted a compromise in the Copyright Act of 1909.1471 The means 

chosen to affect the compromise was compulsory licensing. In s 1 [Exclusive Rights of 

Copyright Owners], exclusive rights that attach to each of the various categories of 

copyrightable subject matters, were enumerated.1472 Section 1(e) granted to the proprietor of 

the copyright in a musical composition the exclusive right to perform it publicly for profit.1473 

At that point, Congress inserted some additional language, establishing the right: 

 

to make any arrangement or setting of it … in any system of notation or any form of record in 

which the thought of an author may be recorded and from which it may be read or 

reproduced.1474 

 

On the one hand, this right made it possible for composers and songwriters to control the 

reproduction of music by mechanical means; accordingly, for example, piano rolls produced 

without the permission would be infringements of the musical composition copyright. 

Notwithstanding, mechanical contrivances for producing sounds still did not qualified as 

‘Writings’ let alone ‘copies’. 1475  In other words, the new law did not make mechanical 

reproductions of musical composition the subject matter of an independent copyright.1476 One 

 
1471 17 USC (1909). 
1472 Copyright Act of 1909 (n 1236) § 1. 
1473 Ibid § 1(e). 
1474 Ibid. 
1475 Cronin points out that ‘[c]opyright Office regulations under the 1909 Act limited protection of musical works 

to “compositions in the form of visible notation” and specified that “a phonograph record ...is not considered 
a ‘copy’ of the musical composition and.., is not acceptable for copyright registration.”’ Cronin, ‘Virtual 
Music Scores’ (n 1321) 10, quoting Pre-Registration and Registration of Claims to Copyright, 37 CFR § 
202.8 (1975). The Committee Report accompanying the Bill stated that the coverage of the proposed Bill, 
‘all the writings of an author,’ was consistent with the previous law, as construed by the courts. And, after a 
specific discussion of White-Smith, it was added that ‘it is not the intention of the committee to extend the 
right of copyright to the mechanical reproductions themselves but only to give the composer or copyright 
proprietor the control, in accordance with the provisions of the bill, of the manufacture and use of such 
devices.’ Allen W Puckett, ‘The Limits of Copyright and Patent Protection for Computer Programs’ (1966) 
16 Copyright Law Symposium 81, 87. Diamond comments that ‘[t]his was deliberate-Congress did not intend 
to extend copyright protection to piano rolls, phonograph records, or other mechanical devices. They were 
considered merely parts of the reproducing instruments that were equipped to play the music mechanically 
and thus make the recorded performance audible.’ Diamond, ‘Copyright Problems’ (n 1248) 338-39. 

1476 In Aeolian v Royal Music Roll, 196 F 926 (WDNY, 1912), the Court stated flatly that music rolls ‘are not 
strictly matters of copyright.’ Greg J Nelson, ‘The Copyrightability of Computer Programs’ (1966) 7(2) 
Arizona Law Review 204, 209. 
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the other hand, the right was not without limitation — s 1(e) set up the first ‘compulsory licence’ 

in the US copyright law,1477 by providing that: 

 

as a condition of extending copyright control to…mechanical reproductions, …whenever the 

owner of a musical copyright has used or permitted or knowingly acquiesced in the use of the 

copyrighted work upon the parts of instruments serving to reproduce mechanically the musical 

work, any other person may make similar use of the copyrighted work upon the payment to 

the copyright proprietor of a royalty of two cents on each such part manufactured…1478 

 

Basically, this provision allowed any manufacturer of perforated rolls and phonograph records 

(which are discussed in 3.2.6) to use any musical composition without negotiating with the 

musical publisher or composer for permission, on the condition that the composition had been 

‘previously licensed to someone else for mechanical reproduction’;1479 at the same time, it 

obligated the manufacturer to pay statutory royalties to the publisher and composer. 1480 

Therefore, the affiliated, new right1481 awarded to the holder of a musical copyright could be 

considered as the (exclusive) right to the first mechanical reproduction of the work in various 

media.1482  But once the copyright holder had exercised that right, the compulsory licence 

limitation to it was applicable to all others.1483 The technology-neutral statutory language of 

the provision was clearly broad enough to encompass not just music boxes and piano rolls, but 

 
1477 Some refer the s 1(e) as the compulsory license clause or provision, or the doctrine of accessibility. 
1478 Copyright Act of 1909 (n 1236) § 1(e). 
1479 Loren (n 1522) 681. 
1480 Diamond points out that ‘[t]he statute also prescribes certain formalities to be followed by a manufacturer 

who wishes to invoke the compulsory license clause, but these rarely are carried out in practice.’ Diamond, 
‘Copyright Problems’ (n 1248) 340. Forsythe and Nolte state that ‘[m]usical renditions upon coin-operated 
machines (juke box) were not deemed performances for profit, hence no royalty fee was due...’ It was called 
the jukebox exception, which existed under the 1909 Act but not under the 1976 Act. Ralph A Forsythe and 
M Chester Nolte, ‘The Legal Status of the Federal Copyright Law Final Report’ (Web Page, 1970) < 
https://eric.ed.gov/?id=ED044155> 16. For a discussion of the jukebox exception, see Huber and Yeh (n 
1206) 9. 

1481 Under the 1909 Act, the right to control the mechanical reproduction of musical composition could be 
considered within the scope of the exclusive right of public performance or an affiliated right to this 
exclusive right. In this thesis, that right is considered as an affiliated right to the exclusive right of public 
performance. Kaplan states that ‘…the copyright proprietor has the sole right of public performance of the 
composition for profit, including such performance by means of playing a record.’ Kaplan (n 1217) 431. 

1482 Cronin, ‘Virtual Music Scores’ (n 1321) 10. 
1483 Ibid. 
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also all kinds of phonorecords: phonograph records, magnetic tapes, and CDs, as they came 

into being.1484 It was the first and, until the Copyright Act of 1976,1485 the only compulsory 

licence in any US statute. It was also the first compulsory licence for sound recordings 

anywhere in the world.1486 

 

Musical publishers and composers were presumably pleased that the 1909 Act finally gave 

them the right to obtain compensation when their works were commercialised by piano roll 

and record companies.1487  Nonetheless, they could not have been very satisfied that their 

ability to control who would mechanically reproduce their music, and to freely negotiate a 

royalty (or other manner of compensation) for permitting these reproductions, was virtually 

eliminated by the compulsory licensing provision.1488 In considering this, many argue that the 

compulsory licence for mechanical reproductions of musical work1489 was meant to strike a 

balance between copyright holders’ compensation for and control over their works. 

 

This licence — the mechanical licence — was later been codified in s 115 of the Copyright Act 

of 1976,1490  which contained provisions for three other compulsory licences: the jukebox 

licence, the cable licence, and the public broadcasting licence.1491 These licences remain a 

significant part of the US copyright law today. They have always been a frequent topic among 

copyright scholars as well as experts in other fields and contain numerous relevant aspects. For 

the purpose of this thesis, nonetheless, other than the point that they balance reward and control, 

they will not be further discussed. 

 

 

 
1484 Sidney A Diamond, ‘The Compulsory Licenses and the Copyright Royalty Tribunal’ (1978) 6(1) APLA 

Quarterly Journal 46, 47. 
1485 17 USC (1976). 
1486 Diamond, ‘The Compulsory Licenses’ (n 1484) 46. 
1487 Kremen (n 1468) 59. 
1488 Ibid. 
1489 The mechanical licence was also known as the phonorecord compulsory licence. 
1490 For a discussion of this licence in s 115 of the 1976 Act, see Huber and Yeh (n 1206) 7. 
1491 See, eg, Samia Awad Mohamed Hassan, ‘Intellectual Property Rights and Their Exploitation Under the 

Sudanese Laws and TRIPs Agreement’ (PhD Thesis, University of Khartoum, 2007) 350-51. 
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3.2.6 Phonograph Records and the Sound Recordings Amendment 

Sound Recording 

When listening to music, one is actually experiencing two separate, distinct ‘entities’ — the 

musical composition (or musical work) and the sound recording.1492  Musical composition 

consists of the notes and instrumentation forming a particular sequence and arrangement of 

melody, harmony, rhythm, along with any accompanying lyrics.1493 The ‘elements’ covered 

the musical composition are those which can be notated and transcribed into a form that one 

reads.1494 By contrast, sound recording is the captured, audible performance or rendition of the 

musical composition — the notes and lyrics, a fixation of instrumental and/or vocal sounds that 

one hears.1495  An example may better clarify the meaning of these two entities: when a 

songwriter prepares the written music (the notes) and writes lyrics for a song, this would be 

 
1492 Steven V Podolsky, ‘Chasing the Future: Has the Digital Performance in Sound Recordings Act of 1995 

Kept Pace with Technological Advances in Musical Performance, or is Copyright Law Lagging Behind’ 
(1998) 21(3) Hastings Communications and Entertainment Law Journal 651, 655-56. The conceptual 
distinction between sound recording and underlying musical composition is increasingly debated, see Cronin 
‘Virtual Music Scores’ (n 1321) 16. For a discussion of this distinction in the context of copyright law, see 
Shun-Ling Chen, ‘Sampling as a Secondary Orality Practice and Copyright’s Technological Biases’ (2017) 
17(2) Journal of High Technology Law 206, 230-31. 

1493 Laura E Johannes, ‘Hitting the Right Notes: The Need for a General Public Performance Right in Sound 
Recordings to Create Harmony in American Copyright Law’ (2011) 35 Washington University Journal of 
Law and Policy 445, 448. Many have given their definition of musical composition; for example, ‘the 
musical composition is the sequence of musical notes and words that make up a song, combined in a 
specified manner.’ Regina Zernay, ‘Casting the First Stone: The Future of Music Copyright Infringement 
Law After Blurred Lines, Stay with Me, and Uptown Funk’ (2017) 20(1) Chapman Law Review 177, 185. 

1494 Mueller comments that ‘[a]ny element that cannot be notated, such as a performer’s distinct voice or a 
specialized breathing pattern, is not included in the musical composition.’ Jennifer RR Mueller, ‘All Mixed 
Up: Bridgeport Music v. Dimension Films and De Minimis Digital Sampling’ (2006) 81(1) Indiana Law 
Journal 435, 446. Cronin explains that ‘[s]cores are created using staff—or diastematic—notation that is a 
standard, but constantly evolving, set of symbolic instructions for music performance. Symbolic music 
notation not only enables the recording and reproduction of musical works in visual copies and in 
performances; its graphical nature also allows musicians to create, record, and analyze complex musical 
works that would be otherwise inconceivable. In this respect, the development of notation has been as vital 
to musicians as the evolution of cartography for geographers and explorers.’ Cronin, ‘Virtual Music Scores’ 
(n 1321) 5. 

1495 It should be noted that ‘sound recordings, nevertheless, are not limited to those based upon musical works. 
As noted in the definition of sound recordings, these sounds can also include spoken words or other sounds. 
An example of a sound recording not containing musical works is an audiobook.’ Ryan Vacca, ‘Expanding 
Preferential Treatment Under the Record Rental Amendment Beyond the Music Industry’ (2007) 11(3) Lewis 
and Clark Law Review 605, 614-15. Many have given their definition of sound recording, for example, ‘[a] 
sound recording is a performance of a piece of music by a specific artist (or artists) that is captured at a 
certain point in time in an audio medium. The sound recording can be thought of as the audible performance 
of the song by one artist or band, recorded at a specific moment, and fixed in a medium that allows it to be 
listened to or played repeatedly. The sound recording is an artist’s audible, recorded performance of a 
musical composition.’ Danielle Ely, ‘We Can Work It Out: Why Full Federalization of Pre-1972 Sound 
Recordings is Necessary to Clarify Ambiguous and Inconsistent State Copyright Laws’ (2016) 23(3) George 
Mason Law Review 737, 739. 
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considered a musical composition; ‘if the songwriter then goes to the studio to record the song, 

the result is a sound recording.’1496 

 

In the US, ‘musical compositions have a long history of legal rights’, as they have been 

protected under the copyright statute since 1831.1497 Anyone possessing such a copyright had 

the exclusive rights to manufacture and sell written or printed representations (ie sheet music) 

of a particular composition.1498 Content users purchasing the sheet music usually did so in 

order to ‘play the composition at home on a piano or other musical instrument’.1499 Between 

1831 and 1909, several automatically played instruments were invented that allowed the 

musical composition to be reproduced mechanically.1500  However, mounting sales of these 

instruments along with accompanying different kinds of perforated rolls significantly 

‘detracted from the value of the copyright granted for the musical composition’ because content 

users having such devices had little need for sheet music.1501 This problem created by new 

technologies eventually led Congress, in the 1909 Act, to grant the right for the mechanical 

reproduction of musical compositions. This right was limited by compulsory licensing. 

 

Phonograph 

By contrast, ‘sound recordings have a long history of not receiving copyright protection.’1502 

In fact, before the invention of the phonograph, sound was ephemeral, there was no feasible 

way for storage and retrieval of sound. 1503  In 1877, Thomas Edison invented the tinfoil 

 
1496 Vacca (n 1495) 614. 
1497 Ely (n 1495) 740; Robert Stephen Lee, ‘Economic Analysis of Compulsory Licensing in Copyright Law’ 

(1982) 5(2) Western New England Law Review 203, 205. 
1498 Ibid. 
1499 Ibid (citation altered). 
1500 Ibid. 
1501 Ibid. 
1502 Ely (n 1495) 740; Olson summarises that ‘[t]oday we take for granted that unauthorized commercial 

duplication of another’s sound recording is a copyright infringement. Yet that principle was not established 
until nearly a century after Thomas Edison’s invention of the sound recording in 1877. The first efforts to 
create federal protection for sound recordings began in 1906, and those efforts intensified as record piracy 
became more common. Yet now arcane doubts about constitutional issues, combined with political 
squabbling, kept sound recordings entirely outside of the world of federal copyright until 1971.’ Thomas P 
Olson, ‘The Iron Law of Consensus: Congressional Responses to Proposed Copyright Reforms Since the 
1909 Act’ (1989) 36(2) Journal of the Copyright Society of the USA 109, 115. 

1503 Notably, in this thesis, piano rolls as well as other perforated rolls and records are regarded as mechanical 
reproductions of musical composition, not reproductions of sound recordings. 
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phonograph, the ‘talking machine’, which could ‘record not only the words but also the quality 

and mood of the voice’ — ‘sound quality’, ‘intonation’, and ‘pitch’ could now be 

reproduced.1504 The phonographic technology, though, ‘took a few more years to mature’,1505 

during which people tried to understand the roles or purposes for this invention.1506 

 

The first successful (in the sense of profitable) business model for the phonograph came in the 

1890s,1507 a period when dealers equipped their phonographs with a coin-operated mechanism, 

which played a cylinder (featuring a two-minute popular tune or comic monologue) through a 

set of ear tubes to the customer who had inserted a nickel in the slot, thus, the name proto ‘juke 

boxes’.1508 Such automatic phonographs were placed in a variety of public places such as train 

stations where large numbers of people congregated, and semi-public places such as saloons 

and hotels where an admission fee was sometimes not charged.1509  By introducing short 

samples of the sounds of popular music to the public, particularly the urban working population, 

the coin-operated, rental phonograph took on the role of a purveyor of music and opened up 

American commercialised popular music culture.1510 

 

At the end of the 19th century, as prices for phonographs significantly diminished,1511 from 

1896, phonograph companies began to sell take-home models which were both available and 

affordable to masses of Americans, making the phonograph a device of home entertainment 

 
1504 Chen (n 1492) 216. For a trace of the history of the invention of the phonograph, see Raymond Wile, ‘The 

Edison Invention of the Phonograph’ (1982) 14(2) ARSC Journal 5. 
1505 For a discussion of the development of phonograph and other sound recording devices, see Andre Millard, 

America on Record: A History of Recorded Sound (Cambridge University Press, 2005). 
1506 Edison suggested everything from spoken letters and recorded telephone conversations to musical toys and 

talking advertisements. Another proposal was set forth by Scientific American ‘[i]t is already possible by 
ingenious optical contrivances to throw stereoscopic photographs of people on screens in full view of an 
audience. Add the talking phonograph to counterfeit their voices, and it would be difficult to carry the 
illusion of real presence much further.’ Emily Thompson, ‘Machines, Music, and the Quest for Fidelity: 
Marketing the Edison Phonograph in America, 1877-1925’ (1995) 79(1) The Musical Quarterly 131, 135, 
quoting Thomas A Edison, ‘The Talking Phonograph’ (1877) Scientific American 384, 385. 

1507 Prior to this business model, phonograph was first used as an office dictation machine and this turned out to 
be unsuccessful. For a discussion of this unsuccessful use, see William Howland Kenney, Recorded Music in 
American Life: The Phonograph and Popular Memory, 1890-1945 (Oxford University Press, 1999) 24. 

1508 Thompson (n 1506) 137; Kenney (n 1507) 24. 
1509 Langenderfer and Kopp (n 1218) 18. 
1510 Notably, the coin-operated, rental phonograph was also a prime advertising tool for sheet music. 
1511 See, eg, Kenney (n 1507) 25. 
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and diversion.1512 Accompanying this change was the production and sale of a large number 

and variety of popular music entertainment records early in 1901 to 1902, initially in the form 

of cylinders, later in discs.1513 

 

Phonograph Records and Household Consumption of Sound Recordings 

In fact, the musical life of turn-of-the-century Americans was divided between public and 

private spheres of activity.1514 Public music existed in concert halls, where crowds gathered to 

hear the performances of gifted strangers.1515 Private music was created within the home, by a 

family member or friend, and provided domestic entertainment. 1516  As the phonographic 

technology enabled the mass production of recording of any unique musical performance, 

people increasingly experienced music not by attending the live performance but instead by 

purchasing a phonograph record and listening to it whenever and as often as they desired.1517 

The phonograph, along with the player piano and music box, changed private music, which 

was no longer the individual creation of a living musician in the home but a mass-produced 

mechanical reproduction. 1518  Furthermore, unlike the player piano and music box, the 

phonograph offered more immediately-apparent advantages to the listening public.1519  For 

example, it provided a greater range of music than a household could traditionally produce: not 

just piano or other household instrument but band music as well as instrumental and vocal solos 

could all be called forth, inexpensively and at a moment’s notice. 1520  The phonograph 

effectively brought the quality and variety of public music into the home, and it additionally 

offered new kinds of activities such as making home-made records.1521 

 

 
1512 Ibid 28. 
1513 For commercial figures of music record sales in 1901-1902, see Kenney (n 1507) 14. 
1514 Thompson (n 1506) 138. 
1515 Ibid. 
1516 Ibid. 
1517 Jean Gleeson, ‘Owner Bound Music: A Study of Popular Sheet Music Selling and Music Making in the New 

Zealand Home 1840-1940’ (PhD Thesis, Victoria University of Wellington, 2019) 46. 
1518 Thompson (n 1506) 140. 
1519 Ibid. 
1520 Ibid. 
1521 Ibid. 
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The phonograph also changed the landscape of music industry from the perspective of economy 

and law. The era of US music copyright began in 1831 when Congress added musical 

compositions to the categories of copyrightable subject matters.1522 At that time, the profits of 

music companies were gained ‘almost exclusively through the sales of (copyrighted) sheet 

music’, and three major interested parties were involved in the sales — composers and lyrists, 

music publishers, and the listening public.1523 The composers and lyrists (or songwriters),1524 

were the authors of the musical compositions to whom the copyright statute granted copyright 

protection.1525 The music publishers purchased the compositions, ‘either for a lump sum or for 

running royalty payments’, and exercised the exclusive rights upon them by making and selling 

sheet music.1526 The listening public paid the price to obtain copies of sheet music to learn and 

perform the compositions.1527 The landscape in the music industry, as noted by Professor Lydia 

Loren, ‘remained in this relatively uncomplicated state for several decades, resembling the 

print publishing industry for books: a triangular relationship among authors, distributors (or 

content intermediaries), and consumers’.1528 (Even the business of manufacturing and selling 

mechanical reproductions of musical compositions (eg piano rolls) did not change this 

relationship as the manufacturers of such reproductions could be deemed as distributors (or 

content intermediaries).) 

 

Unlike some content industries which, at the time, had only one major business model — the 

production and distribution of copies of copyrighted works — the music industry had a second 

main, long-established model. Live musical performances grew and prospered through the 

willingness of audiences to pay for this entertainment. Before the emergence of the sound 

 
1522 Copyright Act of 1831 (n 1219); Lydia Pallas Loren, ‘Untangling the Web of Music Copyrights’ (2003) 53(3) 

Case Western Reserve Law Review 673, 679. 
1523 Loren (n 1522) 679. 
1524 The group of composers and lyrists also included various secondary participants such as arrangers, 

translators, and editors. 
1525 Loren (n 1522) 679. 
1526 Ibid. 
1527 Ibid 679-80. Loren adds that ‘[i]n reality, there were other interested parties, namely the rest of the public 

who would have the opportunity to hear the music played by someone reading the sheet music, but in the 
1800s such a public performance of a musical composition did not implicate any rights granted to the 
copyright owner.’ 

1528 Ibid 680. 
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recording technology (the phonograph and other sound recording devices), performers could 

completely control their performances with the assistance of cheap but effective measures.1529 

For example, anyone who had not bought the ticket was forbidden from entering the concert 

hall. Therefore, very few incidents of piracy occurred. 

 

The phonograph has connected the two business models in the music industry: it changed the 

three-way relationship by engaging a fourth party — the previous independent performers. The 

sound recording technology made it possible to separate, for the first time, the performer’s 

performance from his or her physical control.1530 The voice of a vocalist could be disembodied, 

and its sound preserved, on a cylinder or disk. 1531  Similarly, the sound generated by an 

instrumentalist could be captured and reproduced at will by the possessor of a phonograph.1532 

As explained by the Supreme Court: 

 

In earlier times, a performing artist’s work was largely restricted to the stage; once performed, 

it remained ‘recorded’ only in the memory of those who had…heard it. Today, we can record 

that performance in precise detail and reproduce it again and again with utmost fidelity.1533 

 

Additionally, the sound recording often involved not only the contribution of the performer, 

but also that of the record producers (eg engineers, directors, editors, and mixers) as well.1534 

 

Today, there is little doubt that the effort of others in addition to the performer is at least as 

equal as that of the author of the underlying musical composition (the composer), and their 

effort is essential to the production of a successful recording.1535 Their economic and financial 

 
1529 Without a means of producing and reproducing records of live performances, only performers themselves 

could reproduce their performances. Thus, they knew exactly when and where they would perform. 
1530 Steven L Sparkman, ‘Tape Pirates: The New Buck-Aneer’ (1971) 21 Copyright Law Symposium 98, 102. 
1531 Ibid. 
1532 Ibid 103. 
1533 Goldstein (n 1263) 570-71; Sidney A Diamond, ‘Sound Recordings and Phonorecords: History and Current 

Law’ (1979) 1979(2) University of Illinois Law Forum 337, 338. 
1534 Sparkman (n 1530) 103. 
1535 Ibid. 
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interests in their creations also deserve consideration.1536  However, these notions were not 

established immediately. In fact, the interests of performers and record producers did not 

receive more consideration and some specific mention in law revisions until around the turn of 

the century. Two reasons have been suggested: first, the state of the technology (ie the sound 

recording technology) and its commercial development were not such that the ramifications of 

the basic technology which now pervade our daily life could have been foreseen;1537 second, 

the phonograph record (as well as other audio media) was a new type of subject matter and 

stretching the notion of property to fit it would require time.1538 

 

Record Piracy 

In the early 1900s, the business of phonograph records was still in its infancy, and piano rolls 

remained a highly popular means for playing music at home.1539 The manufacturers of both 

the media, music companies, were only concerned with such commercial (not legal) questions 

as whether the flat disk record invented by Emil Berliner would replace the more familiar wax 

cylinder record of Thomas Edison.1540 This, nonetheless, does not led to the conclusion that 

record piracy (the industry refers to as ‘dubbing’) — ‘inferior, unauthorized, an [sic] illegal 

duplications or appropriations of recordings and unauthorized, though often legally re-corded, 

sound recordings of musicians under contract’1541 — was not existed at the time.1542 In fact, 

 
1536 Ibid. 
1537 Ibid. 
1538 Ibid. 
1539 Diamond, ‘Copyright Problems’ (n 1248) 337. 
1540 Ibid. 
1541 Teri Noel Towe, ‘Record Piracy’ (1972) 22 Copyright Law Symposium 243, 245. 
1542 For a discussion of the earliest record piracy (in the US), see ibid 265-66. Schwender comments that 

‘[m]usicians pleaded for copyright protection of sound recordings as early as 1906, but Congress refused. 
Affordable phonographs give rise to a burgeoning vinyl record business from the 1950s through the 1970s. 
Although private copying during this time was a nonissue due to the difficulty and expense of making 
copies, the lack of copyright protection gave rise to a lucrative commercial pirate record business.’ Danwill 
David Schwender, ‘Reducing Unauthorized Digital Downloading of Music by Obtaining Voluntary 
Compliance with Copyright Law Through the Removal of Corporate Power in the Recording Industry’ 
(2012) 34(2) Thomas Jefferson Law Review 225, 236. Some disagree and downplay the seriousness of record 
piracy. For example, Cummings argues that ‘[t]he idea that anyone could own recorded sound was far from 
apparent during much of the nineteenth and twentieth centuries. In the 1890s firms copied each other’s 
recordings on wax cylinders and disks, and record collectors began copying rare and out-of-print disks in the 
1930s. For a time, “bootleggers” of obscure jazz, classical, folk, and blues recordings enjoyed the major 
record companies’ benign neglect. “It wasn’t worth the trouble to put out that moldy stuff,” a record 
executive explained in 1950. “It never sold anyway.”’ Cummings (n 1465) 660. 
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the first form of record piracy — unauthorised duplications of phonograph records, known in 

the industry as counterfeit recording1543 — were sold as early as 1904. The second form of 

record piracy is called bootleg recording 1544  — unauthorised recordings of live 

performances.1545 The third form of record piracy is home recording1546 (or private or personal 

recording) — the copying of commercial recordings by content users for their private uses. 

 

The Copyrightability of Sound Recording 

One possible solution to record piracy was, obviously, a statutory copyright in sound recordings. 

This would permit the performer to copyright the sound recording of his or her rendition of a 

musical composition which probably had copyrighted by another. Consequently, the mere fact 

of having the copyright law specifically cover the recordings would tend to deter 

infringement.1547 If there was infringement, it would give the proprietor of the copyright in the 

sound recording a statutory cause of action for copyright infringement.1548  However, even 

though the music industry had made efforts to lobby Congress to expand protection to sound 

recordings, these efforts were cut short by a Supreme Court decision opposing the industry’s 

 
1543 Paik comments that ‘[c]ounterfeit recordings refer to a form of record piracy in which the record packaging 

as well as the record is duplicated.’ Eugene Taeha Paik, ‘The Well of the Past: How Experience with 
Problems While Using Prior Technologies Affects the Adoption of New Technologies’ (PhD Thesis, The 
University of Arizona, 2018) nn 2. Diamond states that ‘[w]hen someone copies both the record and the 
label, and sells a product that is virtually indistinguishable from the original, the practice is called 
‘counterfeiting.’’ Diamond, ‘Copyright Problems’ (n 1248) 353. Towe states that ‘[c]ounterfeit recordings 
involve not only fraudulent duplicates of commercial recordings but also the illegal appropriation of a legally 
made and issued recording and the issuance of that recording in another form.’ Towe (n 1541) 245-46. 

1544 ‘Counterfeit recording’ and ‘bootleg recording’ are industry terminology in both cases. The essential element 
of the offense is the unauthorized duplication of the copyrighted recording. Diamond, ‘Copyright Problems’ 
(n 1248) 353. Towe comments that ‘“[B]ootleg recordings,” were “air checks,” recordings of broadcasts 
taken down on acetate disk recorders, wire recorders, or early magnetic tape recorders by amateurs in their 
living rooms or by the radio stations themselves.’ Towe (n 1541) 266. Gatzimos states that ‘[t]he term 
bootlegging is used to describe the unauthorized practice of recording live performances for commercial 
purposes.’ Vassilios C Gatzimos, ‘Unauthorized Duplication of Sound Recordings: Transnational Problem in 
Search of a Solution’ (1981) 14(2) Vanderbilt Journal of Transnational Law 399, 400. 

1545 Towe raises that ‘[a] performance pirate makes an unauthorized recording of a live performance either by 
smuggling a recording device into a live performance or by making a recording of a live performance 
broadcast on radio or television.’ Towe (n 1541) 265. 

1546 The common terminology used in the fields of copyright and music industry is ‘home taping’, but since 
taping means copying tapes. This terminology may not be completely accurate. Therefore, in this thesis, the 
term ‘home recording’ is used, which has the same meaning with ‘home taping’. Gatzimos states that 
‘[h]ome taping refers to the practice of recording for personal use from radio or television broadcasts or 
directly from other recordings. Thus, home taping is distinguished from piracy, counterfeiting, and 
bootlegging because the intended use is personal rather than commercial.’ Gatzimos (n 1544) 400. 

1547 Diamond, ‘Copyright Problems’ (n 1248) 353. 
1548 James N Dresser, ‘Phonograph Records and the Copyright Compulsory License’ (1966) 10(1) Patent, 

Trademark and Copyright Journal of Research and Education 101, 104. 
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position. In White-Smith,1549  the Court decided that as perforated player piano rolls were 

unreadable by humans,1550 they were neither ‘writings’ in the constitutional sense nor ‘copies’ 

in the copyright sense. It was clear that the same principle applied to the infant business of 

phonograph records as the grooves of a record a fortiori were as unintelligible as the 

perforations in a roll.1551 

 

In light of the White-Smith decision (1908), it may not come as a surprise that the Copyright 

Act of 1909,1552  enacted one year later, did not include sound recordings as copyrightable 

subject matters. The Act accorded the composer of a musical composition the exclusive rights 

to reproduce, distribute, adapt, and publicly perform1553 the musical work.1554 Therefore, the 

holder of the copyright in a composition, inter alia, could prohibit public performance of his or 

her music for profit whether by musicians performing live or any other innovative 

technological means. The Act of 1909 also subjected the right to control the creation and 

circulation of mechanical reproductions of the musical composition to a compulsory 

licence.1555 As a result, once a composer had transcribed and distributed his or her composition, 

any music company may then obtain a reproduction licence to use that composition in the 

production of perforated rolls and phonograph records, so long as a notice of intention was 

given to the composer and the proper royalties were paid.1556  If it was records that were 

produced, the sound recordings of the composition received no protection under the 1909 Act, 

the performer and others who engaged with and contributed to the recordings had to share in 

the profitability of the phonograph records only to the extent that their bargaining position 

allowed them to negotiate contracts with those controlling the production. In fact, according to 

 
1549 White-Smith Music (n 1310). 
1550 Ibid 17-18. 
1551 Kremen (n 1468) 57. 
1552 17 USC (1909). 
1553 Yvette Joy Liebesman, ‘When Does Copyright Law Require Technology Blindness – Aiken Meets Aereo’ 

(2015) 30(2) Berkeley Technology Law Journal 1383, 1389-90. Liebesman points out that ‘Congress first 
included public performance rights in copyrighted works in the 1856 Amendments (Act of Mar 3, 1865, 13 
Stat 540) ...but only for dramatic works…These rights were expanded to include musical compositions in the 
Copyright Act of 1897 (Act of January 6, 1897, 29 Stat 481).’ 

1554 Copyright Act of 1909 (n 1236) § 1. 
1555 Ibid § 1(e); Loren (n 1522) 680. 
1556 Christiansen (n 1232) 119-120. 
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Gary Urwin, it was ‘not uncommon for musicians to walk into a studio off the street’, recorded 

‘an all-star session of improvisational magnificence’, receive ‘a payment of a rather 

insignificant amount’, and never realise ‘another cent off their creation’.1557 

 

The fact that the legislature and the court promptly and vigorously extended copyright 

protection to sheet music but not so actively to phonograph records (and other audio media) 

led to speculation as to the fundamental reason for the authorities favoured musical notation 

over sound recording. It is reasonable to argue that within the meaning of copyright law,1558 

musical notation1559 was, in essence, equal to narrative, fictional, and imaginative texts — 

literary and dramatic works 1560  — the earliest copyrightable subject matters. Unlike 

mechanical reproductions, written or printed expressions were fixed, and visibly 

intelligible.1561 Also, traditionally, sheet music and publications were more connected to the 

concepts of authorship and originality: unlike artists creating new works using sound recording 

technologies, which usually involved the physical presence of collaborators (ie record 

producers), a composer writing the notation of a musical work laboured alone.1562 The musical 

notation — autograph manuscripts in particular — was thus the most intimate record of a 

composer’s expression uncoloured by a particular performance of it.1563 Some legal scholars 

add that, like the visual texts of plays, poems and other symbolic representations of works that 

were intended to be performed and heard ultimately, musical notation captured an author’s 

expression in the initial format before it was conveyed as sound to an audience through a 

 
1557 Gary L Urwin, ‘Paying the Piper: Performance Rights in Musical Recordings’ (1983) 5(1) Communications 

and the Law 3, 45 (citation altered). 
1558 The words ‘copyright law’ here refer not limited to US copyright law but to general copyright law. 
1559 The term ‘musical notation’ has many definitions. For example, as Misra et al commented, ‘music notation 

or musical notation is defined as a system for representing music in written glyphs or characters by encoding 
its pitch, duration, rhythm, lyric and ornaments.’ Chandan Misra et al, ‘Swaralipi: A Framework for 
Transcribing and Rendering Indic Music Sheet’ (2016). 

1560 Copyright law in common law countries did not at first protect dramatic works. In opposite, copyright law in 
civil law countries such as France initially protected them. Since the words ‘copyright law’ here has a 
general meaning, it is appropriate to use the phrase ‘literary and dramatic works’, rather than just ‘literary 
works’. 

1561 Cronin comments that ‘[m]usic scores are universally intelligible to the musically literate, and musical works 
of even moderate complexity must be rendered in symbolic notation to be accessible to performers.’ Cronin, 
‘Virtual Music Scores’ (n 1321) 12-13. (Notably, visibly intelligible is no longer a requirement for 
copyright.) 

1562 Ibid 12. 
1563 Ibid. 
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particular performance.1564 They even argue that the creator of a sound recording essentially 

created a derivative work of the composer’s musical work.1565 

 

Even so, these do not mean that sound recordings can never satisfy the originality test.1566 

According to case law such as Waring v WDAS Broadcasting Station,1567 a musician’s recorded 

audio rendition, as an interpretation or modification of another’s composition, was sufficiently 

original only to the extent that new and independent qualities had been added to the pre-existing 

source by artists having outstanding skill and talent.1568 Commentators fully recognised the 

unique creativity of audio performances and asked rhetorically: 

 

But why do we buy a record album or attend a specific concert if not to listen to the performer 

take that same melody and create an ingenious series of highly sophisticated harmonic 

extensions, intricate voicings, and impassioned improvisations that weave into a tapestry of 

deeply emotional sounds-to hear the singer, the instrumentalists, or the orchestra perform, play, 

or sing that song?1569 

 

Other than the alleged lack of originality, 1570  another argument against the inclusion of 

phonograph records into the copyright statute was that neither the records nor the performances 

embodied therein were included in the constitutional definition of ‘writings’.1571 While sound 

 
1564 Ibid. 
1565 Weinberg finds that ‘[t]he Court (in Goldstein (n 1263) 550-51) recognized that performers contribute 

something creative above and beyond the contribution of the author of the underlying musical composition 
that is performed. In a sense, a musical composition, although capable of supporting its own copyright, is 
“incomplete” until performing artists interpret and transform it into audible sounds.’ Harold R Weinberg, 
‘From Sheet Music to MP3 Files--A Brief Perspective on Napster’ (2001) 89(3) Kentucky Law Journal 781, 
787. For a further discussion of the cases involving the originality of sound recordings, see Hayes, 
‘Performance Rights in Sound Recordings’ (n 1265) 135; see also Wilmarth (n 1245) 268-69. 

1566 Sound recordings were considered as lacking originality and thus not eligible to be copyright protected. For 
example, Kaplan argues that ‘a performer is not a creator and hence not an “Author,” or that even if in some 
sense an “Author,” a performer must inevitably fail to meet the requirement that his contribution have that 
originality which is thought to inhere in the notion of copyright.’ Kaplan (n 1217) 413. 

1567 327 Pa 433 (1937). 
1568 William A Clineburg, ‘Protection Afforded by the Law of Copyright to Recording Artists in Their 

Interpretation of Musical Compositions’ (1941) 20(1) Nebraska Law Review 79, 82. 
1569 Hayes, ‘Performance Rights in Sound Recordings’ (n 1265) 121-22. 
1570 There were other arguments in against the copyright protection for sound recordings, see Lang (n 1281) 76-

77, 79. 
1571 Ibid 76-77, 79. 
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recordings may not be ‘writings’ within the common meaning of that word, Congress and the 

courts have construed ‘writings’ so broadly so that virtually every field of artistic endeavour 

has become eligible for statutory protection.1572 In 1955, in Capitol Records v Mercury,1573 

both the majority and the dissenting judges of the District Court agreed that phonograph records, 

although clearly not covered by the existing statute, could constitutionally be made 

copyrightable.1574 As recording techniques became more advanced, sound recordings became 

more popular and the music industry more lucrative. Record piracy also became more 

prevalent. 1575  Technological and commercial development gradually reached a stage that 

demanded a more thorough treatment of sound recordings and their attendant problems than 

that embodied in the Act of 1909.1576  Even so, despite numerous attempts,1577  the ‘music 

 
1572 John E Mason, ‘Performers Rights and Copyright: The Protection of Sound Recordings from Modern 

Pirates’ (1971) 59(2) California Law Review 548, 548. 
1573 221 F 2d 657 (2d Cir, 1955). 
1574 Diamond, ‘Copyright Problems’ (n 1248) 355. In Capitol Records, all three judges agreed that ‘writings’ 

could constitutionally apply to music records. Judge Hand stated that ‘I also believe that the performance or 
rendition of a “musical composition” is a “Writing” under Article I, § 8, Cl. 8 of the Constitution separate 
from, and additional to, the “composition” itself. It follows that Congress could grant the performer a 
copyright upon it, provided it was embodied in a physical form capable of being copied. The propriety of this 
appears, when we reflect that a musical score in ordinary notation does not determine the entire performance, 
certainly not when it is sung or played on a stringed or wind instrument. Musical notes are composed of a 
“fundamental note” with harmonics and overtones which do not appear on the score . . . [I]n the vast number 
of renditions, the performer has a wide choice, depending upon his gifts, and this makes his rendition pro 
tanto quite as original a “composition” as an “arrangement” or “adaptation” of the score itself. . . Now that it 
has become possible to capture these contributions of the individual performer upon a physical object that 
can be made to reproduce them, there should be no doubt that this is within the Copyright Clause of the 
Constitution.’ Wilmarth (n 1245) 267-68. The Court in Shaab v Kleindienst, 345 F Supp 589 (DDC 1972) 
implicitly held that Congress should re-examine the law to make it accommodate new technologies: 
‘[t]echnical advances, unknown and unanticipated in the time of our founding fathers, are the basis for the 
sound recording industry. The copyright clause of the Constitution must be interpreted broadly to provide for 
this method for fixing creative works in tangible form.’ Ernest S Meyers, ‘Sound Recordings and the New 
Copyright Act’ (1977) 22(3) New York Law School Law Review 573, 574. 

1575 For commercial figures of US record piracy in the late 20th century, see Towe (n 1541) 247-48. 
1576 For the impact of US record piracy in the late 20th century, see Ely, ‘We Can Work It Out’ (n 1495) 741-42. 
1577 Between 1909 and 1971, a large body of case law involving record piracy built up and some case precedents 

continued to be valid even after 1971. These cases admittedly denied copyright protection for 
instrumentalists and vocalists under the 1909 Act but did recognise performers’ interest by protecting their 
rights in their sound recordings with the justifications of various theories such as common law copyright, 
unfair competition, and misappropriation. Additionally, some states have enacted several statutes to protect 
sound recordings to combat unauthorised duplications of commercial records. These cases and statutes are 
not further discussed in this thesis. Chen adds that ‘…sound recordings became a new category of subject 
matter was not a spontaneous response to the technological developments and the increase in unauthorized 
duplications. Rather, its inclusion into copyright law was the result of a prolonged campaign led by 
performing artists and recording producers, as well as the persistent support from the Copyright Office, 
which was behind this general revision of copyright law.’ Chen (n 1492) 229. 
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industry did not secure copyright protection for its products (eg phonograph records) until 

1971.’1578 

 

In 1971, ‘…to combat the widespread and systematic piracy that had seriously jeopardized the 

market …’,1579 Congress passed the Sound Recordings Amendment1580 to the 1909 Copyright 

Act.1581 The Amendment for the first time extended copyright protection to sound recordings 

themselves — ‘… works that result from the fixation of a series of musical, spoken, or other 

sounds...’1582 — such as performances of music, drama or narrations.1583 Sound recordings 

were distinguished from reproductions of sound recordings — ‘material objects in which 

sounds…are fixed…’1584 — such as record cylinders or discs. It specifically did not apply to 

‘sounds accompanying a motion picture’.1585  The Amendment granted the performer and 

record producer 1586  the exclusive right to reproduce and distribute the original sound 

 
1578 At the end of the 20th century, the US, during the move to the domestic copyright protection for sound 

recordings, also pushed the international protection for sound recordings through the (1971) Convention for 
the Protection of Producers of Phonograms Against Unauthorized Duplication of Their Phonograms. 
Convention for the Protection of Producers of Phonograms Against Unauthorized Duplication of Their 
Phonograms, opened for signature 29 October 1971, 866 UNTS 67 (entered into force 18 April 1973) 
(‘Geneva Phonograms Convention’). For a further discussion of this Convention, see Meyers (n 1574) 185-
86. From another perspective, Sanchez argues that ‘(This 1971 Convention) …was an important impetus for 
the United States to finally assign copyright protection to (sound) recordings.’ Reynaldo Sanchez, ‘Unfair? 
The Unique Status of Sound Recordings Under US Copyright Law and Its Impact on the Progress of 
Sample-Based Music’ (2012) 12(1) MEIEA Journal 13, 17. 

1579 Ibid 18; George Cary (Register of Copyrights), Annual Report of the Register of Copyrights for the Fiscal 
Year Ending June 30, 1972 (1973) 1. 

1580 Sound Recording Amendment of 1971, Pub L No 92-140, 85 Stat 391. 
1581 17 USC (1909). 
1582 Copyright Act of 1909 (n 1236) § 101. 
1583 Dresser adds that ‘[a] “sound recording” can then be defined as the aggregate of the sound fixed in a record. 

Thus, phonograph records, tape, wire, and film recordings, motion picture soundtracks, the audio portion of 
video tape recordings, and perforated rolls, disks, and tape all fit this definition of a record.’ Dresser (n 1548) 
104. 

1584 Copyright Act of 1909 (n 1236) § 101. In s 101, ‘reproductions of sound recordings’ are defined as material 
objects in which sounds are fixed ‘by any method now known or later developed, and from which the sounds 
can be perceived, reproduced, or otherwise communicated, either directly or with the aid of a machine or 
device.’ From a practical perspective, Borchard comments that ‘[t]he recording is “fixed” when the complete 
series of sounds is first produced in a final master recording. The recording is “published” when 
reproductions made from the master recording are placed on sale, sold or publicly distributed (as 
distinguished from merely being played or only released to disc jockeys, which does not constitute 
publication of the recording under the statute).’ William M Borchard, ‘Copyright Protection for Sound 
Recordings’ (1975) 2(2) Barrister 39, 39. 

1585 Because motion pictures, including their soundtracks had already subjected to copyright protection and this 
Amendment was not intended to limit or otherwise alter the rights that exist currently in other copyright 
works. For a further explanation of why movie soundtracks were not covered by this Amendment, see 
Borchard (n 1584) 39; see also Brylawski (n 1319) 338. 

1586 Copyrights in sound recordings are typically owned by record labels. Ownership is accomplished through 
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recordings.1587  Nonetheless, the holder of sound recording copyright (typically the record 

label), unlike the holder of copyright in the underlying musical composition, did not have the 

right of public performance.1588 The significance of this was that sound recording copyright 

could be used to prevent record pirates, but it could not be used to obtain royalties for the 

playing of records or tapes from radio stations, discotheques and the like.1589 

 

In order to accommodate, inter alia, changes brought about by the recording technology in how 

music was created, Congress enacted the Copyright Act of 1976.1590 It included a number of 

significant modifications relating to sound recordings. First, the term ‘reproductions of sound 

recordings’ was replaced by ‘phonorecords’, which were defined as: 

 

material objects in which sounds, other than those accompanying a motion picture or other 

audiovisual work, are fixed by any method now known or later developed, and from which 

the sounds can be perceived, reproduced, or otherwise communicated, either directly or with 

the aid of a machine or device.1591 

 

Under the terminology, ‘all other copyrighted works are fixed in “copies”, but sound recordings 

are fixed in “phonorecords”.’1592  It has been argued that this new terminology was used 
 

works for hire and assignment agreements from recording artists. 
1587 Copyright Act of 1909 (n 1236) § 1(f): ‘To reproduce and distribute to the public by sale or other transfer of 

ownership, or by rental, lease, or lending, reproductions of the copyrighted work if it be a sound 
recording…’ 

1588 The reasons for sound recording copyright holders not having the public performance right are discussed by 
some scholars. For example, Huber and Yeh argue that ‘[h]owever, at that time, Congress decided not to 
grant sound recording copyright holders the right to control public performance, partly due to opposition by 
television and radio broadcasters and jukebox operators who resisted any changes to the Copyright Act that 
would require any additional royalty payments beyond those already mandated for songwriters and music 
publishers, and also because Congress considered the rights to control reproduction and distribution to be 
sufficient enough to address the immediate problem of record piracy.’ Huber and Yeh (n 1206) 9. 

1589 Borchard (n 1584) 40. Broadcasters’ argument against the granting of public performance right was that 
‘…airplay of sound recordings yields substantial benefits secondarily to the record company and performers. 
Frequent radio airplay promotes the particular sound recording, generates sales, and enables the performing 
artist to realize additional compensation from personal appearances, concerts, etc.’ Hayes, ‘Performance 
Rights in Sound Recordings’ (n 1265) 136. This argument, nonetheless, is highly debatable; see also 
Podolsky (n 1492) 656. 

1590 17 USC (1976). 
1591 Copyright Act of 1976 (n 481) § 101. 
1592 Sanchez explains that ‘[b]y definition, phonorecords must exclusively contain “sound.” The embodied works 

may only be perceived aurally. In contrast, “copies” may contain visual material (books, magazines, etc.) or 
both visual and aural material (movies, games on DVD). A Sound Recording may be embodied in a “copy” if 
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primarily to avoid difficulties in distinguishing between the sound recording and the underlying 

musical or literary work that was performed on the recording.1593 Second, the scope of the 

exclusive rights of proprietors of sound recordings remained limited to the reproduction and 

distribution of phonorecords, and to the preparation of derivative works from the sound 

recordings. Proprietors’ exclusive rights specifically do not extend to the public performance 

of sound recordings. 1594  Congress removed the ‘for profit’ qualification from the public 

performance right granted to the copyright holder of a musical composition, and ‘remedied the 

lack of a definition of “public performance” in the 1909 Act’.1595 The 1976 Act declares that a 

work is ‘performed publicly’ when ‘it is at a place open to the public or at any place where a 

substantial number of persons outside of a normal circle of family and its social acquaintances 

is gathered, . . . or a performance is transmitted or otherwise communicated ... to the public.’1596 

 
there are also visual elements present (music video, recording in movie soundtrack, etc.). However, a 
recorded performance is not a copy of a musical or literary work. Under the current definition, a copy must 
have a visual component.’ Sanchez (n 1578) 24. 

1593 Diamond, ‘The Compulsory Licenses’ (n 1484) 48. 
1594 Copyright Act of 1976 (n 481) § 114(a). 
1595 Liebesman (n 1553) 1399. Huber and Yeh point out that ‘[p]rior to the 1909 Copyright Act, Congress 

granted musical works copyright holders the right to control the public performance of their works. The 1909 
Act further recognized a public performance right but limited the right only to performances engaged in for 
profit. Not until 1976 was the for-profit limitation removed.’ Huber and Yeh (n 1206) 6-7; Loren (n 1522) 
683. 

1596 Copyright Act of 1976 (n 481) § 101(1); Liebesman (n 1553) 1399. 
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Table III: Comparison Between Sound Recordings and Other Copyrightable Worksi 

Sound Recordings Other Copyrightable Works 

The ‘work’ results strictly from the act of fixation. 

Fixation is authorship. 

Results when ‘works of authorship’ are fixed in 

tangible form. Authorship is separate from 

fixation. 

Exclusive rights are limited to reproduction, 

distribution, derivative works, and digital 

performance.ii 

All exclusive rights are in force. 

The ‘work’ and the material object are in practice 

inseparable and indistinguishable. 

The ‘work’ and material object 

are separate and distinct. 

The ‘work’ cannot be infringed without physical 

reproduction of a material object. (The copyright 

law specifically allows for replication of 

embodied elements in whole or in part.) 

The ‘work’ can be infringed without physical 

reproduction of a material object. (Replication of 

embodied elements could be infringement.) 

‘Minimal creativity’ and ‘independent creation’ 

not required for copyright—only ‘independent 

fixation.’iii There is no idea/expression 

dichotomy. 

‘Minimal creativity’ and ‘independent creation’ 

required for copyright. The idea/expression 

dichotomy is in operation. 

Unique copyright notice: ℗ Common copyright notice: © 

Unique material object: phonorecords Common material object: copies 
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3.2.7 Eight Track Tape, Cassette Tape and Sony 

In the previous Section (3.2.6), the technology focused on is the phonograph and the new works 

of authorship brought by it are sound recordings. Notably, the recordings that have been 

discussed are produced exclusively by record labels (copyright holders) not individual music 

fans (content users). In fact, the recordings made privately by content users are an important 

issue for copyright law. Even so, these recordings did not emerge as soon as the phonograph 

— the first sound recording and playback machine — was invented. It took many years for 

such machine (ie the sound recorder) and recording mediums to develop. More importantly, a 

very long period of time was needed for consumers to have the habit of home recording. 

Therefore, in order to have a thorough understanding about home recording and how the US 

copyright statute regulates this behaviour, this Section briefly traces the development of sound 

recording devices and mediums. In this way, this Section (3.2.7) connects with the last Section. 

 

The Development of Recording Medium 

The Acoustic Era 

The first device to inscribe sound was invented by Léon Scott around 1857 — the 

‘phonautograph’.1597 It used a stylus (or scriber) attached to a diaphragm to trace sound waves 

onto a glass cylinder coated in smoke dust.1598 This mechanical method of recording sound (ie 

sound inscription) was called the acoustic recording process. This process was applied by 

Thomas Edison in 1877 to create a machine that could both inscribe and reproduce sound — 

the ‘phonograph’, in which a stylus incised a groove on a wax-coated strip of paper wrapped 

around a cast iron cylinder, later replaced by a sheet of tinfoil, and the machine worked for the 

first time.1599 This signals the dawn of the Acoustic Era of recordable mediums (1877-1925). 

The tinfoil recording medium was undoubtedly crude; many charged that a voice recorded on 

the machine was sounded more like a squawking bird or shrill screech.1600 In 1880, Alexander 

Bell took up the phonograph and produced an improved sound recorder — the ‘graphophone’, 
 

1597 Lorenzo Cantoni and James A Danowski, Communication and Technology (Walter de Gruyter GmbH & Co 
KG, 2015) 80. 

1598 Allen-Robertson (n 1208) 462. 
1599 Ibid; Alexander Rehding, ‘On the Record’ (2006) 18(1) Cambridge Opera Journal 59, 61. 
1600 David Morton, Off the Record: The Technology and Culture of Sound Recording in America (Rutgers 

University Press, 2000) 17. 
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in which the tinfoil-wrapped cast iron cylinder was substituted by a wax-coated cardboard 

cylinder to add durability and removability; instead of embossing (or indenting) the groove into 

the medium, the stylus carved out (or engraved) its groove on the surface of the cylinder, 

increasing the quality of the recording.1601 

 

These original recording mediums only had a small space on their surface sufficient to store a 

two-minute recording and captured a ‘narrow segment of the audible sound spectrum’.1602 The 

sole sound capture equipment was a giant horn with a conical shape. Therefore, musicians and 

record producers were forced to adapt to these technological limitations: performers had to 

‘arrange themselves strategically around the horn to balance the sound’;1603 they had to use 

certain high-volume instruments; they had to play instruments with greater force.1604 Initially, 

the production of original recording mediums relied on real-time recording, meaning that mass 

production consisted of performers performing multiple times for multiple recorders, 

significantly slowing down production.1605 

 

In 1886, Edison returned to sound recording and two years later built a thinly disguised copy 

of the graphophone using an all-wax cylinder.1606 The life span of wax-cylinder records was 

short, and many inventors experimented with recording mediums that would harden after the 

record was made.1607 One of Edison’s approaches was to reproduce the cylinders in a mold, 

but others gained key patents for this method.1608 For the next ten years, Edison had to rely on 

reproducing cylinders by a pantograph process, which made acceptable records at the cost of 

low volume and distortion.1609 Within a few years, Edison found a patentable way to make a 

 
1601 David Morton, Sound Recording: The Life Story of a Technology (Greenwood Publishing Group, 2004) 16. 
1602 Cantoni and Danowski (n 1597) 83. 
1603 See Michael Cuscuna, ‘Strictly on the Record: The Art of Jazz and the Recording Industry’ (2005) 2 Jazz 

Research Journal 63, 64. 
1604 See Cantoni and Danowski (n 1597) 83; Morton, ‘Off the Record’ (n 1600) 86. 
1605 Amandine Pras, Catherine Guastavino and Maryse Lavoie, ‘The Impact of Technological Advances on 

Recording Studio Practices’ (2013) 64(3) Journal of the American Society for Information Science and 
Technology 612, 615. 

1606 Morton, ‘Off the Record’ (n 1600) 78. 
1607 Ibid 18. 
1608 Ibid. 
1609 Ibid. 
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mold of a cylinder. 1610  By 1912, Edison had developed a commercially viable cylinder 

molding process in hand, the so called ‘gold molding’ process, which became the basis of his 

‘Blue Amberol’ celluloid cylinders.1611 

 

The success of the phonograph, the expiration of some of Edison’s patents, and other factors 

encouraged new inventors to become active in the US in making recording mediums and 

recorders, sometimes using new technologies.1612 The most important of these recorders was 

the gramophone of Emile Berliner developed in the late 1880s.1613 The gramophone differed 

from the Edison’s invention in a number of ways: it used a lateral recording system, rather than 

Edison’s ‘hill and dale’ vertical system, and it employed a disc rather than a cylinder.1614 

Berliner also devised a means of mass duplication of discs.1615 In 1897, he opened his first 

music recording studio and began selling recorded discs and recorders, giving rise to the first 

‘war of the formats’ among record companies — cylinder or disc.1616 As Edison worked to 

perfect his cylinder molding process, Berliner’s gramophone took a growing share of the 

marketplace and his soft-wax disc eventually surpassed Edison’s cylinder and became the 

industry standard. 1617  Acoustic recording and disc production technologies gradually 

improved until the second decade of the 20th century, when early recording and playback 

machines reached the limit of their usefulness and adaptability.1618 

 

The Electrical Era 

In 1925, as engineers discovered ways to electrify the acoustic recording process, sound 

recording began to embark on its second wave of development, opening the period of electrical 

recording — the Electrical Era (1925-1945).1619 By the late 1930s, the electrical microphone 

 
1610 Ibid. 
1611 Ibid. 
1612 Ibid. 
1613 Ibid. 
1614 Cantoni and Danowski (n 1597) 81. 
1615 Ibid. 
1616 For a discussion of the first ‘War of the Formats’, see ibid 81-83. 
1617 Morton, ‘Off the Record’ (n 1600) 22. 
1618 Nicholas C Butland and Justin J Sullivan, ‘Pirate Tales from the Deep [Web]: An Exploration of Online 

Copyright Infringement in the Digital Age’ (2018) 13(1) University of Massachusetts Law Review 50, 55. 
1619 Morton, ‘Off the Record’ (n 1600) 26. 
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and electronic signal amplifier had been added to the now electromechanical phonograph and 

gramophone, transforming sound recording from purely mechanical to a ‘hybrid process — 

sound could now be captured, amplified, filtered and balanced electronically, but the actual 

recording process remained essentially mechanical: the stylus was still physically inscribed 

into the disc’. 1620  Notwithstanding, electrical technology greatly improved the recording 

quality and increased the reproducible sound spectrum to a much wider band, thereby allowing 

for the design of the modern recording studio.1621 The performer and record producer were 

distanced and housed in a separate control room.1622 As ‘multiple microphones connected to 

multi-channel electronic amplifiers, compressors, filters and mixers’ were placed and balanced 

to capture the natural room reverberation, rather than grouped for volume.1623  Performers 

could be positioned naturally around the studio and ‘quieter instruments such as the guitar and 

the string bass’ could ‘compete on equal terms with the naturally louder wind and horn 

instruments’. 1624  Musicians and composers also began to ‘experiment with entirely new 

electronic musical instruments such as the Theremin’.1625 

 

The Magnetic Era 

In 1945, as magnetic tape recording was introduced from Germany to the US, sound recording 

began to enter its third wave of development, starting the Magnetic Era (1945-1975).1626 The 

predecessor of magnetic tape recording, magnetic wire recording, was the first magnetic 

recording technology. It was an analogue type of recording in which an electrical audio signal 

was recorded on a thin steel wire, called ‘piano wire’.1627 Wire recording was invented by 

Oberlin Smith in the 1870s, developed into a commercial product, the telegraphone, by 

Valdemar Poulsen in 1898, and marketed in the US between 1900 and 1915. 1628  The 

telegraphone, essentially a magnetic wire recorder, was a combination of telephone, telegraph 

 
1620 Allen-Robertson (n 1208) 463 (citation altered). 
1621 Cantoni and Danowski (n 1597) 87. 
1622 Ibid. 
1623 Pras, Guastavino and Lavoie (n 1605) 614; see also Morton, ‘Off the Record’ (n 1600) 27. 
1624 Cantoni and Danowski (n 1597) 87. 
1625 Ibid. 
1626 Morton, ‘Off the Record’ (n 1600) 35. 
1627 Ibid 3. 
1628 Allen-Robertson (n 1208) 464. 
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and phonograph,1629 which allowed sound to be recorded directly from a telephone. However, 

within the telegraphone, wire was prone to knotting and tangling, a problem characterising the 

magnetic wire recording.1630 By the late 1940s, magnetic wire recording was replaced by the 

German technology, magnetic tape recording.1631 Even though tape recorders could not always 

outperform the existing disk recorders, they offered many advantages: tape recorders were 

cheaper and more rugged than disc recorders; tape itself was less susceptible to dust, heat and 

humidity.1632 And, most notably, tape could easily be spliced and edited.1633 It was no longer 

necessary to choose between several entire takes of a performance to choose the best one; now, 

an ideal version could be assembled from sections of several takes.1634 The importation of 

editing techniques from the movie industry in the early 1950s revolutionised the music 

industry.1635 Like sound-on-film editing, magnetic tape editing allowed record producers to 

improve imperfect recordings by replacing missed notes or other flaws by cutting out the 

offending portion and replacing it with what they wanted.1636 From a heavily edited tape, they 

could even create a high-quality disk master recording.1637 

 

In the early 1930s, engineers made possible the separate recording of multiple sound sources 

or of sound sources recorded at different times to create a cohesive whole, known as multi-

track recording.1638 This method of sound recording, nonetheless, was not developed to be 

commercially available until the mid-1950s, when different audio channels began to be 

simultaneously recorded to separate discrete tracks on the same magnetic tape. Prior to the 

development of multi-tracking, the process of sound recording required all performers to 

perform at the same time in the same space; in contrast, multitrack recording allowed record 

producers to record all of the instruments and vocals for a piece of music separately. The first 

 
1629 Morton, ‘Off the Record’ (n 1600) 3. 
1630 Cantoni and Danowski (n 1597) 90. 
1631 Ibid. 
1632 Ibid 91. 
1633 Ibid. 
1634 Ibid. 
1635 See Morton, ‘Off the Record’ (n 1600) 35-36. 
1636 Ibid 36. 
1637 Ibid. 
1638 Allan Watson, Cultural Production in and Beyond the Recording Studio (Routledge, 2014) 14; Cantoni and 

Danowski (n 1597) 92. 
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two-track tape recorder was introduced in 1956; a decade later, the three-track machine became 

commonplace; the four-track and the most popular eight-track ones were not available until 

1968.1639 Before the digital recorders of the 1980s, the 16, 24, and 32-track devices could only 

be seen in more affluent studios.1640 

 

Over the first century of sound recording, the technology used to record and replay audio 

information underwent one revolution after another, each time promising listeners improved 

sound quality or ease of use. Various recording mediums — from wax cylinder to steel wire, 

shellac disk, vinyl long-playing (LP) disk, cassette tape, compact disk — were introduced by 

different industries. Other recording mediums were developed but failed or faded into obscurity 

and do not need to be listed or further discussed.1641 

 

In the environment of home musical entertainment, there were two very different types of 

activities — phonograph listening, and phonograph recording.1642 Listening was a passive way 

of appreciating music. The primary goal of early phonograph manufacturers was to get people 

to buy both the machine and pre-inscribed records. In contrast, phonograph recording, like 

camera photo-taking, was an active, creative, and sometimes artistic endeavor. The 

manufacturers promoted that a phonograph combined with a recording assembly (ie a 

phonograph-recorder combination) could do everything a listening phonograph could but also 

record.1643 They envisioned that home recordists would soon find all sorts of novel uses for 

their equipment, and there would possibly be a catalogue of commercial recordings made by 

amateurs.1644 Therefore, Edison, as early as 1896, designed a type of phonograph for use at 

home.1645  Despite his phonograph being both a recorder and a reproducer, many American 

 
1639 Brent Hurtig, Multi-Track Recording for Musicians (Alfred Publishing, 1988). 
1640 Ibid. 
1641 See Morton, ‘Off the Record’ (n 1600) 14. 
1642 Ibid 139. 
1643 Ibid. 
1644 Ibid. 
1645 Library of Congress, ‘History of the Cylinder Phonograph’ (Web Page) 

<https://www.loc.gov/collections/edison-company-motion-pictures-and-sound-recordings/articles-and-
essays/history-of-edison-sound-recordings/history-of-the-cylinder-phonograph/>. 
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families abandoned the recording function when the novelty of the experience wore off.1646 

The reasons were various: the recordings that Edison’s experts made under ideal conditions 

were more likely to be satisfactory than the home made kind, and hence consumers might be 

willing to pay for a good recording rather than struggle to make their own,1647 and content 

users disliked standing before the recording machine and hated the sounds of their own 

recorded voices even more.1648  The home phonograph’s capacity for recording thus soon 

atrophied and finally disappeared by the early 1900s.1649 

 

During every subsequent year, one manufacturer after another sought to popularise private 

sound recording activities, and home recording equipment was always available in the US.1650 

In the 1920s and 30s, manufacturers speculated that ‘if Americans chose not to record 

themselves at the turn of the century, perhaps they would record the radio or duplicate 

phonograph records, [but] they did not’.1651 Beginning in the late 1930s and especially after 

the World War Ⅱ, manufacturers presented Americans with a range of novel 

phonograph-recorder combinations.1652 Among them, the magnetic wire recorder was not only 

the cheapest and simplest but also the most promising.1653 Its sales took off in 1946 and 1947, 

when Americans purchased tens of thousands of wire recorders.1654 The wire recorder was the 

first audio recorder to find its way into the American home in significant numbers, even though 

its recording medium, the stainless steel wire, was so fine that it easily snarled and tangled. 

 

The Eight Track Tape and the Emergence of Home Recording 

In the early 1950s, the magnetic tape recorder became sufficiently affordable, simple, and 

compact to be suitable for home use, resulting in the wire recorder quickly lost its market. 

Many who embraced the wire recorder and its successor, the tape recorder, were ‘technophilic 

 
1646 See Morton, ‘Off the Record’ (n 1600) 141. 
1647 Ibid 17. 
1648 Ibid 11. 
1649 Ibid. 
1650 Ibid. 
1651 Ibid 11, 137. 
1652 Ibid 11. 
1653 Ibid 138. 
1654 Ibid 138-39. 
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buffs’.1655 Others were musicians who hoped to explore, on a budget, the possibilities of sound 

recording outside the studio system.1656 In fact, a survey of home tape users conducted in 1948 

revealed that almost all respondents were either musicians or engineers.1657 The survey also 

showed that many Americans used their wire or tape recorders the same way many of them 

used their cameras: to document the lives of their families.1658  After the initial novelty of 

simply being able to record wore off, many home recorders served primarily as audio baby 

books, turned on at yearly intervals to preserve a young child’s babbling.1659 Then they went 

into the closet. Though home recording slowly increased, by the late 1940s, the American 

public had not yet become recordists.1660 In the mid-1960s, the eight track tape, a multi-track 

magnetic-tape medium, began to gain steadily in popularity because of its convenience and 

portability.1661 It contributed to the expansion of the market for recorded music through the 

introduction of battery operated and automotive sound equipment.1662  Notably, it was this 

technology that marked the beginning of the Home Recording Era in the US — greater numbers 

of Americans became re-recordists of music albums and singles at home and on the move; they 

programed their own music to suit their tastes and activities.1663 

 

The seemingly irrepressible practice of home recording was the result of a long period of 

development, both technological and cultural: even though sound recording technologies 

developed over the years, technical changes were not the only stimulus to drive home recording. 

There was also a sustained culture of home recording, enhanced by several movements in 

society,1664  including the mobile lifestyle (Americans spent a considerable amount of time 

driving in their cars listening to broadcasting and recordings), and the youth culture (young 

Americans listened to rock and folk music).1665 

 
1655 Ibid 140. 
1656 Ibid. 
1657 Ibid. 
1658 Ibid 141. 
1659 Ibid. 
1660 Ibid 139. 
1661 Cantoni and Danowski (n 1597) 94. 
1662 See ibid; see also Morton, ‘Off the Record’ (n 1600) 161. 
1663 Morton, ‘Off the Record’ (n 1600) 169. 
1664 For a further discussion of these movements, see ibid 10, 100, 134. 
1665 Ibid 169. 
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Other than the aspects of technology and culture, the economy also played a role in enhancing 

the popularity of home recording. 1666  Recording an eight-track tape costed less than 

purchasing a prerecorded LP disk, so a greater number of content users tended to use the tape 

recorder to copy the LPs owned by others.1667 Those who had both a home recording system 

and a portable or car eight-track player were tempted to copy the purchased LP onto a blank 

tape rather than buying the same LP.1668 In other words, they were tempted to create a low-

cost second copy of a purchased album for portable use, an activity called ‘space shifting’.1669 

Instead, the use of a LP as source material for eight tracks appealed to music fans who treated 

their expensive albums as collectables and saw inexpensive tape copies as ‘expendable’.1670 

According to a 1965 poll, 40 percent of consumers used their recorders primarily to make 

copies of borrowed or purchased LP records.1671 Due to the fact that the eight track was an 

relatively inferior-sound medium, tape-to-tape dubbing was seldom carried out.1672 

 

By the 1970s, home recording became a phenomenon of great economic and cultural 

significance. 1673  The avoidance of purchasing prerecorded LPs reduced the number sold, 

leading to record companies terminating unprofitable lines and labels.1674 They also eliminate 

many recording artists who fell short of superstardom, and became extremely selective about 

the signing of new performers and songwriters.1675 This caused various harmful effects on not 

only distributors and retailers but also the record-and tape-buying public as well.1676 

 
1666 See ibid 162. 
1667 Morton states that ‘[t]he tape recorder by the 1960s became something of an extension of the recording 

industry, allowing people to create products that they otherwise would not or could not buy.’ Ibid 136. There 
were five common types of pirating LPs, see Towe (n 1541) 262-63. 

1668 Morton, ‘Off the Record’ (n 1600) 163. 
1669 Rob Drew, ‘New Technologies and the Business of Music: Lessons From the 1980s Home Taping Hearings’ 

(2014) 37(3) Popular Music and Society 253, 263. 
1670 Morton, ‘Off the Record’ (n 1600) 163. 
1671 Ibid. 
1672 Ibid. 
1673 Ibid. 
1674 Edward Alan Jeffords, ‘Home Audio Recording after Betamax: Taking a Fresh Look’ (1984) 36(4) Baylor 

Law Review 855, 865-66. 
1675 Ibid 866. 
1676 See Towe (n 1541) 264. Sal Chiantia of the National Music Publishers Association commented that ‘[f]inally 

and ironically, though there may be more tape recorders, there will certainly be less music to copy.’ Drew (n 
1669) 261. 
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Cassette Tape and the Widespread of Home Recording 

The eight track tape experienced a rapid rise but also a sudden fall, giving way to a new medium 

— cassette tape.1677 The cassette recorder was marketed as general purpose, very low cost, 

small portable sound recorder:1678 it proved to be more adaptable to different uses, but its main 

use was the making of recordings at home; the recorder initially costed around 70 dollars and 

the blank tape only 3 dollars, but eventually the cheapest model could be had for under 30 

dollars and the tape soon dropped as low as 75 cents; a cassette tape was only half the size of 

an eight track cartridge, making possible the tiny, handheld, battery-powered cassette 

recorder.1679 

 

From Germany where it was invented, the cassette recorder arrived in the US in 1965 and 

recorded taps came on the market in 1968, in 1970 sales were still only a fraction of eight track 

sales. 1680  Though the eight track held its own through the mid-1970s, sales of cassette 

recorders as well as blank and recorded cassettes gradually increased. 1681  In 1979, Sony 

introduced the Walkman,1682 which was brought from Japan to the US market one year later. 

Although it was a play-only cassette, not a recorder,1683 it became extremely commercially 

successful. More importantly, it dramatically transformed the listening environment through 

portability and mobile privatisation.1684  The Walkman-type devices gave cassette sales an 

additional spur, and by 1982 exceeded sales of eight tracks.1685  A dominant proportion of 

cassette sales was, nevertheless, blank tape sales, which by the late 1970s already accounted 

 
1677 Morton, ‘Off the Record’ (n 1600) 169. 
1678 For a discussion of the cassette recorder, see Cantoni and Danowski (n 1597) 94; see also ‘History of 

Compact Cassette’ (Web Page) <http://vintagecassettes.com/_history/history.htm>. 
1679 Morton, ‘Off the Record’ (n 1600) 100, 164; Cantoni and Danowski (n 1597) 94. 
1680 Morton, ‘Off the Record’ (n 1600) 163-64. 
1681 Ibid 166. 
1682 Walkman gradually became an unofficial term for personal stereos of any producer or brand. 
1683 Morton adds that ‘[m]ost of the Walkman type devices were players, not recorders, but by this time many 

people owned both home and portable cassette equipment, with the home machine used for duplication. For 
those who did not own a home recorder or collection of albums, the Walkman still provided an economical 
way to listen…’ Ibid 166-67. 

1684 Cantoni and Danowski (n 1597) 95. 
1685 Morton, ‘Off the Record’ (n 1600) 166. 
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for millions of units.1686 A blank could be had for as little as 1.5 dollar, compared to the 4 to 7 

dollars that an album or recorded tape cost.1687 

 

Sales of blank tapes suggested that a very large number of Americans used their cassette 

recorders to record and it may be fair to say that home recording may have already became an 

ingrained part of their life,1688 causing a recession1689 in the music industry with a decrease in 

record sales and percentages of new artists.1690 Having regard to the widespread home cassette 

recording, the music industry on the one hand was not likely to sponsor a new recording 

technology without both effective technical protection and legal protection. 1691  Record 

companies were aware that statutes dealing with home recording were difficult to draft due to 

the problem of adequate and effective enforcement as well as the invasion of privacy.1692 Thus 

 
1686 Ibid 161. 
1687 Ibid. 
1688 See David Ladd, ‘Home Recording and Reproduction of Protected Works’ (1982) 68(1) American Bar 

Association Journal 42. Gatzimos finds that ‘[i]n the United States, 1979 estimates placed sales of blank 
cassettes at around 300 million units-an increase of about 25 million units for the second year in a row.’ 
Gatzimos (n 1544) 429. For reasons behind the surge of home audio recording, see Burt A Leete, ‘Betamax 
and Sound Recordings: Is Copyright in Trouble’ (1986) 23(4) American Business Law Journal 551, 552; see 
also Gatzimos (n 1544) 431-33; Drew (n 1669) 263-65. 

1689 Many question that whether the sale of cassette tapes was eroded by home audio recording, see, eg, Michael 
Plumleigh, ‘Digital Audio Tape: New Fuel Stokes the Smoldering Home Taping Fire’ (1989) 37 UCLA Law 
Review 733, 755-58. 

1690 Whether home audio recording has caused a recession in the music industry was not confirmed. The 
recession may have resulted from various reasons. See the discussion in Gatzimos (n 1544) 426-31. For a 
discussion of the impact of home audio recording, see Drew (n 1669) 257-61. 

1691 Nimmer discusses the legal environment of audio home recording before the Betamax Case: ‘[when the 
Sound Recording Amendment of 1971 was passed,] [t]he text of the Sound Recording Amendment of 1971 
contains no special mention of audio home recording, nor was there any mention of the practice in the 
hearings and debates that preceded the Senate’s enactment of the Amendment. Subsequent to its enactment 
by the Senate, the bill went to the House Judiciary Committee which stated in its report: “It is the intention 
of the Committee that this limited copyright not grant any broader rights than are accorded to other copyright 
proprietors under the existing title 17. Specifically, it is not the intention of the Committee to restrain the 
home recording, from broadcasts or from tapes or records, of recorded performances, where the home 
recording is for private use ...The record producers and performers would be in no different position from 
that of the owners of copyright in recorded musical compositions over the past 20 years.”’ Melville B 
Nimmer, ‘Copyright Liability for Audio Home Recording: Dispelling the Betamax Myth’ (1982) 68(8) 
Virginia Law Review 1505, 1508. The report caused confusion about whether home audio recordings were 
exempted from copyright liability by the Amendment. After years of court review and scholarly criticism, 
there was no exemption from liability for home audio recordings, the exemption could only flow from the 
fair use provision of s 107. 

1692 Drew explains that ‘[a] fundamental challenge facing the music companies and their allies during the 
hearings was the unknowability of home tapers. As the industry lashed out at its perceived enemies, the wild 
card remained the consumer at home. The RIAA, which had formed in the 1950s to fight commercial piracy, 
now found itself having to deal with an everyday practice among millions of fans. Commercial pirates and 
bootleggers relied on pressing plants, and even tape counterfeiters could be tracked down once the law 
allowed. The tools of home taping were bought with cash. The putatively piratical exchanges (ie borrowing 
of records for taping) were conducted face-to-face. The record industry was well acquainted with 
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they proposed either a rule that would mandate equipment manufacturers to add an anti-

copying technique in each of their product, or a surcharge on blank cassettes and tape recorders 

called the tape tax.1693 However, before Congress took any action on audio home recording,1694 

the Supreme Court agreed to hear a case regarding video home recording, Sony v Universal 

City Studios,1695 the Betamax Case. 

 

The Betamax Case: Video Cassette Recorder (VCR) and Home Video Recording 

The Betamax Case, as the name suggested, involved a type of video tape recorder branded 

Betamax. First introduced in the early 1960s,1696 the video tape recorder (VTR),1697 like the 

audio tape recorder (ATR), was also a product of the Magnetic Era: the video tape used by the 

former evolved from the audio magnetic cassette used by the latter. First marketed in 1975, 

Sony’s Betamax,1698 as well as JVC’s Video Home System (VHS) (first marketed in 1976), 

was commonly recognised as the (home) video cassette recorder (VCR), an improved type of 

VTR.1699 The VCR, as well as the video disk and the video game, depended on television for 

its operation.1700 They changed television into more than a passive device for entertainment in 

that the viewer could interact with rather than simply react to his or her television.1701 Basically, 

the VCR had two unique functions. The first was time-shifting, which enabled the home viewer 

to ‘record television programs for later viewing’.1702  Indeed, time-shifting allowed home 

 
underworlds, but not like this.’ Drew (n 1669) 256. 

1693 For a discussion of tape tax, see Drew (n 1669) 257-58, 261. 
1694 Horowitz comments that ‘[i]t was clear that Congress was not going to deal with home videotaping if the 

Supreme Court might ultimately make it unnecessary for it to confront the issue at all.’ David H Horowitz, 
‘The Record Rental Amendment of 1984: A Case Study in the Effort to Adapt Copyright Law to New 
Technology’ (1987) 12(1) Columbia-VLA Journal of Law and the Arts 31, 46. 

1695 464 US 417 (1984). 
1696 For a discussion of the video tape recording technology, see Neil R Nagano, ‘Past Copyright Licenses and 

the New Video Software Medium’ (1982) 29(5-6) UCLA Law Review 1160, 1171. 
1697 ‘The VTR is a device capable of off-the-air recording and playback of material broadcast for television 

reception.’ Universal City Studios v Sony, 480 F Supp 429, 435-36 (CD Cal, 1979); Laurie Schuster, ‘Home 
Use of Videotape Recorders (VTRs): Infringement or Fair Use - Universal City Studio’s, Inc. v. Sony Corp. 
of America’ (1982) 59(1) Chicago-Kent Law Review 209, nn 6. 

1698 For a discussion of VTRs, see Langenderfer and Kopp (n 1218) 21. 
1699 For a further discussion of VCRs, see Marshall A Leaffer, ‘The Betamax Case: Another Compulsory License 

in Copyright Law’ (1982) 13(3) University of Toledo Law Review 651, 659-60. 
1700 Ibid 659. 
1701 Ibid. 
1702 Time-shifting was also known as re-broadcasting. Weimer comments that ‘[t]ime-shifting is the term used to 

describe the taping of a televised broadcast for later viewing.’ Douglas Reid Weimer, ‘Digital Audio 
Recording Technology: Challenges to American Copyright Law’ (1990) 22(2) St Mary’s Law Journal 455, 
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viewers to watch any television program whenever and as often as they liked, so long as they 

had a VCR and a tape on which to record the program.1703 Since the recorded program was 

complete and contained the original advertising, the VCR served its second function: editing, 

which enabled the home viewer to edit out or skip over commercial advertisements during 

replays.1704 

 

Having once been introduced, the VCR began to generate increased public acceptance,1705 

which the television industry and movie industry, aware of the effect of home audio recording, 

viewed with alarm. They claimed that the widespread practices of time-shifting and avoidance 

of commercials reduced their revenue1706 by diminishing the broadcast value1707of TV shows 

and films.1708 Additionally, they declared that, the extensive act of ‘librarying’ programs — 

recording programs from either the TV set or pre-recorded tape and then ‘permanently retaining 

the programs for later and repeated viewings’ — was also a crippling blow to their profits.1709 

It was in this atmosphere that Sony v Universal City Studios was initiated and argued. Even 

though Sony involved home video recording rather than home audio recording, many interested 

parties looked to this litigation as a beacon of how home recording, (regardless audio or video), 

a rather universal and comprehensive conduct, would be regulated under copyright law.1710 

 
468. 

1703 See Matthew W Bower, ‘Replaying the Betamax Case for the New Digital VCRs: Introducing Tivo to Fair 
Use’ (2002) 20(2) Cardozo Arts and Entertainment Law Journal 417, 422; Leaffer, ‘The Betamax Case’ (n 
1699) 659; John Cirace, ‘When Does Complete Copying of Copyrighted Works for Purposes Other Than for 
Profit or Sale Constitute Fair Use - An Economic Analysis of the Sony Betamax and Williams & (and) 
Wilkins Cases’ (1984) 28(3) Saint Louis University Law Journal 647, 668; Carolyn Lin, ‘Copyright Issues 
for Home Videotaping’ (1985) 9(4) Telecommunications Policy 334, 334. 

1704 See Cirace (n 1703) 668. 
1705 See Nagano (n 1696) 1160, nn 1, 2; Jeffrey H Gray, ‘Home Videorecording and Copyright Law: The 

Betamax Case’ (1980) 37(4) Washington and Lee Law Review 1277, nn 15. 
1706 For an explanation of the business model of the commercial television industry, see Gray (n 1705) nn 27; 

Kim (n 33) 128. 
1707 For an explanation of why time shifting reduced the commercial value of television programs, see Leete (n 

1688) 552-53. 
1708 For commercial figures of home video recording in the late 20th century, see Lin (n 1703) nn16; Nicholas E 

Sciorra, ‘Self-Help & (and) Contributory Infringement: The Law and Legal Thought Behind a Little Black-
Box’ (1992) 11(3) Cardozo Arts and Entertainment Law Journal 905, nn17; Leete (n 1688) 553. These 
figures were widely criticised, and many believe that home video recording did not do much harm to the 
television and film industries. 

1709 See Cirace (n 1703) 668 (citation altered). 
1710 Jeffords observes that ‘[h]ome tape recording of copyrighted material from record albums and radio 

broadcasts is an increasingly common practice and one that seriously threatens the value of individual 
copyrights and the economic vitality of the music recording industry. While no court has directly addressed 
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In 1984, in the Betamax Case,1711 the petitioner, Sony, was an equipment manufacturer who 

manufactured and sold Betamax VCRs. The respondents, Universal Studios and Walt Disney, 

were production companies (copyright holders) who held a substantial number of copyrights 

for films and other programs broadcast over public airwaves and recorded by VCR owners. 

Instead of charging individuals who were ultimately in control of using the VCRs for direct 

infringement — violation of the author’s exclusive reproduction right upon his or her audio-

visual works,1712 Universal and Disney sued Sony for contributory infringement1713 — the 

liability of the party who ‘knowingly induces, causes, or otherwise materially contributes to 

the infringing conduct of another’1714  — on the basis that not only Sony’s production and 

 
the legality of such practices…’ Jeffords (n 1674) 855. Therefore, to investigate the case law about the home 
recording problem, one has to look at the Betamax Case. 

1711 For a discussion of the District Court’s and the Court of Appeal’s decision on the Betamax Case, see Mary L 
Mills, ‘New Technology and the Limitations of Copyright Law: An Argument for Finding Alternatives to 
Copyright Legislation in an Era of Rapid Technological Change’ (1989) 65(1) Chicago-Kent Law Review 
307, 317-21; Drew (n 1669) 255; Leete (n 1688) 558-61; Gray (n 1705) 1278-99. 

1712 Landes and Lichtman point out that ‘[s]uing viewers directly would have been both infeasible and 
unpopular…’ William Landes and Douglas Lichtman, ‘Indirect Liability for Copyright Infringement: Napster 
and Beyond’ (2003) 17(2) Journal of Economic Perspectives 113, 117. Ladd points out that ‘Section 106 
enumerates five fundamental and exclusive rights-the present day expression of the traditional “bundle of 
rights” comprising copyright. Three of these distribution of copies and phonorecords, performance, and 
display-are limited to public uses. No such limitations are present with respect to the rights of reproduction 
and adaptation.’ Ladd (n 1688) 43. Therefore, home recording violated the reproduction right. 

1713 In the Betamax Case, the District Court found no evidence that VCR manufacturers had ‘any direct 
involvement with the allegedly infringing activity or direct contact with purchasers of Betamax recorders.’ 
Sciorra (n 1708) 939. Therefore, Sony did not commit direct infringements. Universal City Studios also 
charged Sony for contributory infringement and vicarious liability. Hall points out that ‘[t]o find a defendant 
liable for vicarious infringement, a plaintiff must show: (a) there was direct infringement by a primary 
infringer; (b) there was a direct financial benefit to the defendant derived from the infringement; and (c) the 
defendant had the right and ability to supervise the infringers.’ Heather S Hall, ‘The Day the Music Died: 
The Supreme Court’s Reversal of MGM Studios, Inc. v. Grokster and Its Impact on Secondary Liability for 
Copyright Infringement’ (2006) 35(3) Journal of Law and Education 387, 389. Lichtman and Landes 
comment that ‘[t]he Supreme Court rejected both theories. Vicarious liability was rejected because the Court 
did not believe that VCR manufacturers had meaningful control over their infringing customers. As the Court 
saw the issue, the only contact between VCR manufacturers and their customers occurred “at the moment of 
sale,” a time far too removed from any infringement for the manufacturers to be rightly compared to 
controlling.’ Douglas Lichtman and William M Landes, ‘Indirect Liability for Copyright Infringement: An 
Economic Perspective’ (2003) 16(2) Harvard Journal of Law and Technology 395, 400. Gray raises that ‘[t]o 
meet the requirements for vicarious liability, a defendant must have the right and ability to supervise the 
infringing activity and a direct financial interest in the practice. The Sony court found the supervision 
element absent, since the defendants would practically have to stop selling Betamax units in order to control 
the recording of copyrighted material.’ Gray (n 1705) 1294. 

1714 Leaffer comments that ‘[a]n individual need not directly supervise or even have an immediate financial 
interest in the infringing activities to be held liable as a contributory infringer if his activities aid the primary 
infringer in accomplishing the illegal result. Once direct infringement is found, a contributory infringer must 
have knowledge of the infringing activity and he must have materially aided or induced the infringing 
activity.’ Leaffer, ‘The Betamax Case’ (n 1699) 671. 
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distribution of VCRs provided the means for home viewers to infringe the respondents’ 

copyrighted works but also that Sony encouraged them to do so through advertising. In addition 

to monetary damages, Universal and Disney sought equitable relief in the form of an injunction 

prohibiting Sony from the manufacture of VCRs in the future.1715 Sony contended that private, 

non-commercial time-shifting home recording of copyright-protected programs was not an 

infringement but a fair use,1716 a defence permitting non-owners of copyrighted material to 

use such material in a reasonable manner notwithstanding lack of consent by the owner.1717 

Sony asserted that even if home video recording was infringing, the promotion of VCRs did 

not constitute contributory infringement as the devices were available for legitimate and non-

infringing uses. Third party liability for copyright infringement turned first on finding the 

primary party liable for infringement and second on finding a basis for extending that liability 

to the third party.1718 To hold Sony liable as contributory infringer, there must first be a finding 

that VCR users were direct or primary infringers of copyrights. In other words, the first issue 

before the Supreme Court was whether home1719  recording television broadcasts for time-

shifting purposes was an infringement or fair use.1720 

 

 

 

 

 

 
1715 Sony v Universal City Studios, 464 US 417, 104 S Ct 774, 789 (1984) (‘Sony’). 
1716 Copyright Act of 1976 (n 481) § 107. 
1717 Cirace (n 1703) 648. 
1718 Randal C Picker, ‘The Digital Video Recorder: Unbundling Advertising and Content’ (2004) 71(1) 

University of Chicago Law Review 205, 211. 
1719 For a discussion of the definition of ‘home’, see Weimer, ‘Digital Audio Recording Technology’ (n 1702) 

471-73. 
1720 Lin raises that ‘[t]he House Committee Report on the General Revision also states that fair use would have 

some limited application in the specific problem area of non-profit, off-the-air videorecording. The Senate 
Committee Report, differing in its interpretation of fair use, states in part that “The Committee does not 
intend to suggest, however, that off-the-air taping for convenience would under any circumstances be 
considered ‘fair use’.” This nebulous congressional intent has left the problem of off-the-air taping for non-
profit use unresolved. The problem is, therefore, dependent upon the courts for resolution.’ Lin (n 1703) 339. 
After reviewing the limitations and exceptions to exclusive rights contained in the US Copyright Act, Ladd 
points out that ‘…[t]he structure of the statute is central to the home taping issue because none of the 12 
sections expressly recognizes home taping as permissible. Instead, attempts to balance interests in this area 
center on Section 107 and the doctrine of fair use of copyrighted works.’ Ladd (n 1688) 43. 
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The Fair Use Doctrine 

The doctrine of fair use1721 was a ‘judicially-created exception’ to, or limitation on, the author’s 

exclusive rights.1722 Fair use was first codified in s 107 of the Copyright Act of 1976.1723 The 

preamble enumerated a number of purposes, which were appropriate to a finding of fair use, 

including ‘criticism, comment, news reporting, teaching, scholarship, or research’.1724  The 

Section set out the following four non-exclusive factors to be taken into consideration when 

determining whether a use of copyrighted work is fair use: 

 

(i) the purpose and character of the use, including whether such use is of a commercial nature 

or is for nonprofit educational purposes; 

(ii) the nature of the copyrighted work; 

(iii) the amount and substantiality of the portion used in relation to the copyrighted work as a 

whole; and 

(iv) the effect of the use upon the potential market for or value of the copyrighted work.1725 

 

Congress envisioned fair use as an ‘equitable rule of reason’ for balancing the competing 

interests of protecting the author’s rights through copyright protection and promoting public 

access to copyrighted works.1726 Fair use, as a as a defence to copyright infringement, allowed 

‘courts to avoid a rigid application of copyright law when, under certain circumstances, it 

would stifle the very creativity which that this law was designed to foster’.1727  Congress 

 
1721 The doctrine of fair use is also known as the fair use defence, or the fair use doctrine or limitation. 
1722 Ladd comments that ‘[f]or 188 years before the 1976 act came into force, the principle of fair use was 

devised, applied, and elaborated by courts. Some see it as a policy-based defense, or waiver, for infringing 
use. Others view it as an inherent and indwelling limitation on the author’s right, which in a given case bars a 
conclusion that infringement has occurred.’ Ladd (n 1688) 43. 

1723 Copyright Act of 1976 (n 481) § 107. Congress indicated that s 107 ‘intended to restate the present judicial 
doctrine of fair use, not to change, narrow, or enlarge it in any way.’ The US House Committee on the 
Judiciary, House of Representatives Report No 1476, 2d Sess 66 (1976). Leaffer argues that ‘the legislative 
history indicates that the statute is neither intended to narrow or enlarge the common law doctrine of fair use, 
but is a restatement of the past practice and will continue to develop through judicial interpretation.’ Leaffer, 
‘The Betamax Case’ (n 1699) 665. 

1724 Copyright Act of 1976 (n 481) § 107. 
1725 Ibid. 
1726 ‘1976 House Report’ (n 1272); Lyman Ray Patterson, ‘Understanding Fair Use’ (1992) 55(2) Law and 

Contemporary Problems 249, 265. 
1727 Iowa St Univ Research Found v ABC, 621 F 2d 57, 60 (2d Cir, 1980); James P St Clair, ‘Copyright 

Infringement - The Betmax Controversy’ (1983) 17(3) Creighton Law Review 993, nn 86 (citation altered). 
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realised that the common-law-developed fair use doctrine cannot be determined exclusively by 

arbitrary rules or fixed criteria; it has to be a factual determination to be made on a case-by-

case basis.1728  Therefore, the language of the fair use statute was illustrative, rather than 

definitive or determinative, and the factors of fair use were a flexible set of criteria.1729 These 

allowed courts to have considerable latitude in adapting the doctrine to particular circumstances 

surrounding each infringer’s use. Indeed, courts usually attributed varying weight and 

interpretation to the fair use factors before determining whether the doctrine or defense was 

applicable.1730 

 

In the Betamax case, the Supreme Court decided that home, time-shifting recording of 

copyrighted television programs was protected by the fair use defence.1731 Having regarded to 

the first factor, the purpose and character of the use, including whether such use was of a 

commercial nature or was for non-profit educational purposes, the Court decided that such 

recording for private, self-entertainment, time-shifting was a non-commercial, non-profit 

activity. Thus, the first factor favoured fair use. In relation to the second factor, the nature of 

the copyright work, 1732  the Court stated that ‘[t]he scope of fair use is greater when 

informational type of works as opposed to more creative products are involved…Copying a 

news broadcast may have a stronger claim to fair use than copying a motion picture.’1733 The 

Court also noted, ‘If a work is more appropriately characterized as entertainment, it is less 

likely that a claim of fair use will be accepted...’ Although the Court did not consider this factor 

in more detail, in considering that the majority of the programs being home recorded were 

entertainment-oriented, the Court seems to support that the second factor weighed against fair 

use.1734 The third factor, the amount and substantiality of the portion of the copyrighted work 

 
1728 Gray (n 1705) 1286. 
1729 Huber and Yeh (n 1206) 18. 
1730 Weimer, ‘Digital Audio Recording Technology’ (n 1702) 463. 
1731 Sony (n 1715) 791-95. 
1732 Clair finds that ‘[c]ourts have been more willing to recognize the defense of fair use when the copied work is 

one “more of diligence than of originality or inventiveness,” such as a catalogue, index, or other compilation. 
If the work is “creative, imaginative, and original,” the fair use defense is less appropriate.’ Clair (n 1727) 
1010. 

1733 Sony (n 1715) 795. 
1734 The reason why the phrase ‘seems to support’ is used is because: in considering whether home video 

recording constituted fair use, the Court focused only on two of the four fair use factors: (i) the purpose of 



267 
 

used, required the investigation and consideration of whether the user has used more than was 

necessary for his or her fair use. Despite this factor was also not fully discussed by the justices, 

in considering that most video home recording subsumed the entire scope of copyright 

programs,1735 it is reasonable to argue that this factor weighed against fair use. In applying to 

the fourth factor,1736 the effect on potential market or value of the copyright work, the Court 

had to address whether, and to what extent, video home recording caused financial harm to the 

respondents’ market. Since Universal and Disney failed ‘to demonstrate that time-shifting 

would cause any likelihood of nonminimal harm to the potential market for, or the value of, 

their copyrighted works,’1737 the Court ruled that this factor weighed heavily in favor of fair 

use. The Supreme Court’s decision was that home time-shifting made possible by the VCR was 

a fair use of copyrighted televised broadcasts. 1738  Time-shifting increased home viewers’ 

access to broadcasts which they otherwise might have missed, and the broadcasts were 

provided by the television studios free of charge.1739 Therefore, time-shifting expanded public 

access to copyrighted works without likely harming copyright holders. 

 

Given the outcome of the first issue: there was no direct infringement of televised broadcasts, 

the Court had no need to discuss the second issue: whether Sony as the manufacturer and 

distributor of VCRs would be liable for contributory infringement. Given the so much attention 

paid to this issue, it became very important and the Court weighed in on it. The doctrine of 

 
the use and (iv) the harm to the copyright holder. The Court did not discuss (ii) the nature of the work and 
(iii) the amount or substantiality of the portion of the work used. Therefore, whether the latter two fair use 
factors favoured fair use or weighed against fair use is just argued. 

1735 Similarly, in relation to audio works, Nimmer finds that ‘[a]udio home recording of musical works almost 
always involves the reproduction of an entire work. It is the whole song, not merely a particular passage, that 
the home recorder wishes to capture.’ Nimmer (n 1691) 1522. 

1736 The fourth factor is widely regarded as the most significant or decisive element in the question of fair use. 
Srikantiah states that ‘[t]he incentives for creativity that the copyright monopoly is designed to encourage are 
most threatened when the infringing use diminishes potential sales of the original work, interferes with the 
marketability of the copyrighted work, or reduces demand for the original. In these situations, the fourth 
factor acts most strongly to prohibit infringement and disallow application of the fair use doctrine.’ Jayashri 
Srikantiah, ‘The Response of Copyright to the Enforcement Strain of Inexpensive Copying Technology’ 
(1996) 71(6) New York University Law Review 1634, 1663. 

1737 Sony (n 1715) 456. 
1738 Since the Court only discussed two of the four fair use factors, this decision was reached mainly by 

analysing the first and the fourth factors. 
1739 The Court stated that ‘…when one considers the nature of a televised copyrighted audiovisual work ... and 

that time shifting merely enables a viewer to see such a work which he had been invited to witness in its 
entirety free of charge, the fact that the entire work is reproduced…does not have its ordinary effect of 
militating against a finding of fair use.’ Sony (n 1715) 448-50. 
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contributory infringement was a common law principle. As noted by the Court, it is ‘merely a 

species of the broader problem of identifying the circumstances in which it is just to hold one 

individual accountable for the actions of another’.1740 The 1909 Copyright Act did not have 

any reference to this doctrine. But the 1976 Act granted authors’ the right ‘to do and to authorize’ 

the exclusive rights attached to a copyright enumerated in the Act.1741 It is acknowledged that 

the phrase ‘to authorize’ was meant to bring the contributory infringement ‘within the purview’ 

of the 1976 Act.1742 Notwithstanding, the Act did not specify any requirement as to the form 

of infringement and left its application entirely to the discretion of courts. Notably, the Betamax 

case gave the Supreme Court its first opportunity to comprehensively look into and interpret 

this doctrine in context of the 1976 Copyright Act. 

 

To find a party liable for contributory infringement, one has to prove: (i) there was direct 

infringement by a primary infringer; (ii) the party had knowledge of the infringement; and (iii) 

the party materially contributed to the infringement.1743 The Court, nonetheless, found that 

Sony did not have actual knowledge of whether purchasers of the equipment were using it to 

infringe protected works.1744  At the most it could be argued that Sony had ‘constructive 

knowledge of the fact’ that ‘its customers may use that equipment to make unauthorised copies 

of copyrighted material.’ 1745  The Court then imported the ‘staple article of commerce 

doctrine’1746 — the ‘sale of a staple article or commodity of commerce suitable for substantial 

noninfringing use is not contributory infringement’ — from patent law into the copyright 

contributory infringement analysis.1747 As originally explained by the Court, this doctrine was 

justified by the reasoning that ‘a sale of an article which though adapted to an infringing use is 

 
1740 Ibid 435. 
1741 Copyright Act of 1976 (n 481) § 106. 
1742 Leaffer, ‘The Betamax Case’ (n 1699) 670. 
1743 Hall (n 1713) 389, quoting Ellison v Robertson, 357 3d 1072, 1076 (9th Cir, 2004). 
1744 Sony (n 1715) 460. 
1745 Ibid 439. 
1746 Ibid 491. 
1747 Ibid 442. Hurowitz explains that ‘[t]his importation was grounded on the idea that “adequate protection of a 

monopoly [the copyright] may require the courts to look beyond actual duplication of a device or publication 
to the products or activities that make such duplication possible.’” Aaron A Hurowitz, ‘Copyright in the New 
Millennium: Is the Case Against Replay TV a New Betamax for the Digital Age’ (2003) 11(1) CommLaw 
Conspectus: Journal of Communications Law and Policy 145, 150. 
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also adapted to other and lawful uses, is not enough to make the seller a contributory infringer. 

Such a rule would block the wheels of commerce.’ 1748  By importing this doctrine into 

copyright law, the Court held that ‘The staple article of commerce doctrine must strike a 

balance between a copyright holder’s legitimate demand for effective-not merely symbolic-

protection of the statutory monopoly, and the rights of others freely to engage in substantially 

unrelated areas of commerce.’1749 Accordingly, the Supreme Court laid down its famous Sony-

Betamax test: 

 

The sale of copying equipment, like the sale of other articles of commerce, does not constitute 

contributory infringement if the product is widely used for legitimate, unobjectionable 

purposes. Indeed, it need merely be capable of substantial noninfringing uses.1750 

 

In further explaining this test, the Court noted that to decide whether a product is capable of 

commercially-significant noninfringing uses, a court must consider both the practical and the 

possible uses of the product to determine if a ‘significant’ number of the uses are non-

infringing.1751 The question now was whether the VCR is capable of commercially-significant 

noninfringing uses. The Court found two uses of the VCR that do not violate the Copyright 

Act: authorised time-shifting (the home-use recording of either non-copyrighted materials or 

copyrighted works whose owner consented to such copying, such as sports or educational 

broadcasting); and unauthorised time-shifting, as circumstances that constituted a fair use.1752 

Consequently, the Supreme Court ruled that Sony was not liable for contributory infringement 

as the VCR was capable of a substantial noninfringing use.1753 

 

 
1748 Henry v AB Dick, 224 US 1, 48 (1912) (‘Henry’); Thomas J Branit, ‘Contributory Infringement Liability in 

Universal City Studios, Inc. v. Sony Corp.: The One and Only Pays for Our Sins’ (1982) 14(1) Loyola 
University of Chicago Law Journal 79, nn 69. 

1749 Sony (n 1715) 789. 
1750 Ibid 442. 
1751 Hurowitz (n 1747) 151. 
1752 Sony (n 1715) 442. 
1753 For the dissent opinion in the Betamax Case, see Mills (n 1711) 319-20. 
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The Betamax ruling ensured the continuity of the home VCR market, albeit, some contend, of 

the price of the profit of a small class of copyright holders, represented by Universal Studios 

and Walt Disney.1754 To rule otherwise, however, would be to enjoin the sale of VCRs by Sony 

and all other manufacturers. 1755  This, the Court reasoned, would ‘block the wheels of 

commerce’,1756 and ‘inevitably frustrate’1757 the interests of substantial numbers broadcasters 

who opted to permit time-shifting in the hopes of reaching a greater portion of viewers. In other 

words, even if the Court were to hold Sony liable, the judicial system in such cases had no 

readily acceptable remedy to balance the interests of copyright holders and other parties.1758 

In this circumstance, it was therefore not surprising that the Supreme Court plainly referred the 

issue of home video recording to Congress. As the Court stated: 

 

It may well be that Congress will take a fresh look at this new technology, just as it so often 

has examined other innovations in the past. But it is not our job to apply laws that have not 

yet been written.1759 

 

Indeed, Congress was the proper body to reach a compromise that fully took into account the 

competing interests on both sides of this technology.1760 
 

1754 See, eg, Margaret Coberly, ‘Video Wars: The Betamax Decision’ (1984) 11(2) Western State University Law 
Review 261, 266-67. 

1755 See Edward L Carter and Adam Frank, ‘The Day Grokster Ate Sony: Examining the Rationale Behind the 
Supreme Court’s New Rule of Copyright Infringement Liability for Inducement’ (2006) 10(2) Intellectual 
Property Law Bulletin 115, 115-16. 

1756 Henry (n 1748) 48. 
1757 Gary Myers, Copyright Law: An Open Source Casebook (2019) 234. The Supreme Court summarised that 

‘[i]n an action for contributory infringement against the seller of copying equipment, the copyright holder 
may not prevail unless the relief that he seeks affects only his programs, or unless he speaks for virtually all 
copyright holders with an interest in the outcome.’ Sony (n 1715) 446-47. 

1758 Leete (n 1688) 563. Mills comments that ‘[t]he district court opinion favored the interest of the public in 
having free access to copyrighted works. The court of appeals, on the other hand, favored the interest of the 
copyright owners in protection of and compensation for their works. Both decisions illustrate the difficulty of 
balancing the two interests when a new technology is involved. The Supreme Court’s five to four decision 
further reflects the difficulty in balancing the two competing interests.’ Mills (n 1711) 320. In fact, the Court 
of Appeals has offered a solution to the home recording problem: ‘[w]hen great public injury would result 
from an injunction, a court could award damages or a continuing royalty. This may very well be an 
acceptable resolution in this context.’ Universal City Studios v Sony, 659 F 2d, 963 (1981). 

1759 Sony (n 1715) 456. 
1760 Brian A Carlson, ‘Balancing the Digital Scales of Copyright Law’ (1997) 50(3) SMU Law Review 825, 840-

41. The Supreme Court recognised the competing interests in the Betamax Case and stated that ‘[a]s the text 
of the Constitution makes plain, it is Congress that has been assigned the task of defining the scope of the 
limited monopoly that should be granted to authors or to inventors in order to give the public appropriate 
access to their work product. Because this task involves a difficult balance between the interest of authors 
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The scope of the Betamax decision was explicitly ‘limited to video recording in the home’, to 

over-the-air non-cable free broadcasting, and to recording for time-shifting purposes.1761 The 

Court did not address non-home, off-the-air recording for business purposes, the home copying 

of cable or pay television, or building libraries of recorded programs. 1762  Although the 

Betamax Case was not relevant to audio, much of the court commentary was applicable to 

home audio recording. For example, the Court discussed the general issue of liability and 

exercised a test for determining when private, non-commercial home duplication is a fair use 

under the new Copyright Act. 

 

Proposed Solutions to Home Audio Recording 

After the Betamax Case (1984),1763  in order to balance the encouragement of the author’s 

creation and its disclosure with the need for the public to have access to it, various legal 

solutions to the home-recording dilemma, either audio or video, were proposed to Congress. 

These solutions can be divided into two categories: compensation schemes designated for 

copyright holders, 1764  and laissez faire approaches that protected content users. 1765  The 

essence of the various compensation schemes was the same. Basically, copyright holders would 

have to accept a compulsory licence of their works for private, non-commercial home copying 

in exchange for a royalty on sales of recording equipment and/or blank tapes paid by 

manufacturers and importers. 1766  The music and movie industry vigorously promoted 

compulsory licensing but there was no immediate Congressional response. Industry lobbyists 

had to temporarily leave such resolution behind and pursue the rental legislation, which is 

elaborated at 3.2.8. In contrast, the laissez faire approaches did not provide compensation for 

 
and inventors in the control and exploitation of their paintings and discoveries on the one hand, and society’s 
competing interest in the free flow of ideas, information, and commerce on the other hand…’ Sony (n 1715) 
429. 

1761 Douglas Reid Weimer, ‘Emerging Electronic Technology and American Copyright Law’ (1990) 16. 
1762 Ibid. 
1763 Sony (n 1715). 
1764 See Kim (n 33) 130. 
1765 Some also have proposed market solutions, ‘wherein private entrepreneurs rather than government 

employees address problems of copyright infringement.’ Mills (n 1711) 334. These market solutions are not 
discussed in this thesis. 

1766 This compulsory licence and the tap tax were essentially the same. 
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the copyright holders. To take these approaches meant Congress to wait-and-see until the new 

technology fully developed, at most, to affirm the Sony fair use decision by exempting home 

recording from any liability of copyright infringement provided that the recording was for 

private, non-commercial purposes.1767 Congress eventually adopted a laissez faire approach 

and did not enact any law on home recording until 1992, which it enacted the Audio Home 

Recording Act (AHRA).1768 Some thus argue that the inability of Congress to draft legislation 

to address this dilemma in the eight years after the Betamax Case illustrates the difficulty of 

both protecting the copyright owner and providing public access to copyrighted works in the 

face of the new technological innovation.1769 

 

The final enactment of AHRA was due in major part to the music industry’s persistent lobbying 

efforts, which were motivated by two main factors: the differences between audio and video 

home recording, as well as the introduction of new digital recording media, including CD and 

digital audio tape (DAT). The first difference was that almost all commercial music records 

were sold directly to the public and even though home audio recordings were conducted for 

private, non-commercial purposes such as space-shifting and time-shifting, these recordings 

significantly alleviated the need to buy the records.1770 By contrast, a large number of movies 

and television shows were broadcast through non-commercial television networks such as PBS 

and thus were free to the public, film and television studios were compensated by the networks 

and home video recording merely affected viewer patterns and ratings for returns.1771 Besides, 

there was a large variance in scale between home audio and video recording.1772  While a 

television program was typically broadcast only once or twice a year, a popular sound recording 

was readily accessible from the album, pre-recorded tapes or broadcasts. 1773  The second 

 
1767 For example, as commented by Mills, ‘[o]ne proposed bill, introduced by Representative Parris, undid the 

Ninth Circuit’s holding with one brief sentence: “[T]he fair use of a copyrighted work includes the recording 
and use of copyrighted works in a private home by an individual on a home videorecorder if the recordings 
are not used for direct or indirect commercial advantage.”’ (In other words, any recording conducted for 
commercial purposes would not be exempted.) Mills (n 1711) 323. 

1768 Audio Home Recording Act of 1992, Pub L No 102-563, 106 Stat 4237. 
1769 Mills (n 1711) 322. 
1770 Gatzimos (n 1544) 436. 
1771 Ibid. 
1772 Ibid 437. 
1773 Ibid. 
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difference was about the librarying of works. The extremely low cost of blank audio tapes as 

well as the growing music consumption habit gave music fans little incentive to follow the 

‘record-watch-erase-repeat cycle’ attributed to television viewers.1774  Instead, it was more 

economical for them to keep libraries of sound recordings for repeated listening. In comparison, 

the relatively higher expense, in terms of the cost of blank video tapes, and lack of time and 

interest to watch recorded programs frequently, significantly limited audiences’ willingness to 

build a home video library. Therefore, it may be fair to state that home audio recording caused 

much more economic harm to the music industry than home video recording to the television 

and movie industry. 

 

Digital Audio Tape (DAT) and the DAT Recorder 

From the early 1980s, a digital recording medium — compact disc (CD) — began to gain 

momentum in the marketplace. 1775  CD offers a nearly-perfect play of sound without a 

reduction in sound quality after hundreds of times of replay.1776 Even so, CD was, at least 

originally, a playback-only medium and for some time, there was no CD recorder (or ‘burner’), 

only CD player.1777 Introduced to the US in 1990,1778 digital audio tape (DAT) reversed all 

that: DAT was a new digital medium which was smaller and capable of meeting the 

performance of the CD.1779 More importantly, it had the functions of both playing-back and 

recording.1780 If DAT were to be brought to the market, any CD, itself a perfect copy of the 

original sound carrier, would become a master from which perfect DAT copies could be made 

in every home with merely a DAT recorder.1781 Recognising this potential threat, record labels 

urged lawmakers to press equipment manufacturers to redesign DAT.1782 Consequently, the 

 
1774 Jeffords (n 1674) 863. 
1775 Cary T Platkin, ‘In Search of a Compromise to the Music Industry’s Used CD Dilemma’ (1994) 29(2) 

University of San Francisco Law Review 509, 509. 
1776 I Neel Chatterjee, ‘Imperishable Intellectual Creations: The Limits of the First Sale Doctrine’ (1995) 5(2) 

Fordham Intellectual Property, Media and Entertainment Law Journal 383, 395. 
1777 Aaron L Melville, ‘The Future of the Audio Home Recording Act of 1992: Has It Survived the Millennium 

Bug’ (2001) 7(2) Boston University Journal of Science and Technology Law 372, 376. 
1778 Daniel M Sutko, ‘Rewiring the DMCA’s History: 20th-Century New Media and the Expanding Imaginary 

for Infringement’ (2018) 21(2) The Communication Review 153, 161; Olson (n 1502) 126. 
1779 See Horowitz (n 1694) 69. 
1780 Ibid. 
1781 Ibid 69-70. 
1782 See Butland and Sullivan (n 1618) 58; see also Sutko (n 1778) 161. 
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sampling rate of DAT was adjusted to be incompatible with that of CD, making the DAT 

recorder only capable of copying DAT-to-DAT but not CD-to-DAT.1783 Notwithstanding, the 

recorder was still capable of reproducing flawless copies of digitally-encoded sound recordings 

without any degradation in sound quality across multiple generations of copies.1784 

 

Audio Home Recording Act of 1992 

In the face of this new wave of digital, technological advances in audio recording,1785  the 

music industry again alleged enormous financial losses from long-existing practices of home 

recording. This time, in light of the more serious threat posed by digital recording technologies, 

the industry petitioned for protective legislation much stronger than it was during the cassette-

tape recording period,1786 leading Congress to pass the Audio Home Recording Act of 1992 

(AHRA).1787  The AHRA banned the ‘importation’, ‘manufacture’, and ‘distribution’ of any 

‘digital audio recording device’ which did not incorporate an anti-copying technique,1788 the 

technical control which blocked multiple-generation digital copies (also known as Copy Lock), 

specifically, the Serial Copy Management System (SCMS).1789 Despite SCMS not being the 

first anti-copying technique or, more generally, the anti-piracy technology, it was the first such 

technology receiving the express support of law.1790 Overall, the AHRA limited the spread of 

digital copies: consumers were permitted to make one-off copies (ie first generation copying), 

but prohibited from making copies from copies (ie multi-generation copying).1791 In addition, 

the Act allowed the Betamax Case decision to stand by affording immunity to consumers who 

made copies without a ‘commercial motivation’.1792 This immunity applied to both digital and 

 
1783 Sutko (n 1778) 161. 
1784 Peter S Menell and David Nimmer, ‘Legal Realism in Action: Indirect Copyright Liability’s Continuing Tort 

Framework and Sony’s De Facto Demise’ (2007) 55(1) UCLA Law Review 143, 161. 
1785 This wave is also known as the Digital Audio Revolution. 
1786 Menell and Nimmer (n 1784) 161. 
1787 Audio Home Recording Act (n 1768). 
1788 Copyright Act of 1976 (n 481) § 1002(a); Menell and Nimmer (n 1784) 163. 
1789 For an explanation of SCMS, see Sutko (n 1778) 163; Robert A Rosenbloum, ‘The Rental Rights Directive: 

A Step in the Right and Wrong Directions’ (1995) 15(3) Loyola of Los Angeles Entertainment Law Journal 
547, 588. Hess notes that ‘subsequent interpretation has limited the scope of AHRA to DAT format.’ Evan 
Hess, ‘Code-Ifying Copyright: An Architectural Solution to Digitally Expanding the First Sale Doctrine’ 
(2013) 81(4) Fordham Law Review 1965, 1989. 

1790 Sutko (n 1778) 163. 
1791 Menell and Nimmer (n 1784) 163. 
1792 Ibid. 
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analogue recordings.1793 It also imposed surcharges (or royalties) on the sale of each digital 

audio recorder as well as blank digital medium, the proceeds of which were divided among 

record labels.1794 

 

The AHRA is an example of an attempt to address a technological problem with a technological 

solution, referred to as ‘technology for technology’s sake’.1795 Lichtman and Landes comment 

that ‘[b]y mandating a change in technology to reduce the rate of copyright violation and by 

setting up a compensation scheme’, the AHRA stands in sharp contrast to the Betamax decision, 

an all-or-nothing approach, ‘where VCR technology was left unchanged and injured copyright 

holders who were left uncompensated’.1796 Therefore, compared with the court ruling, this 

legislative scheme is a better compromise, demonstrating Congress’ determination to restore 

balance to the interests of copyright holders and content users in the digital era.1797 

 

3.2.8 Compact Disc and Record Rental Amendment 

Cassette Tape and the Emergence of Record Rental 

Dating back to the mid-1960s, eight-track tapes have been widely used to make copies from 

pre-recorded LPs, whether were purchased or borrowed.1798 Record rental services did not 

emerge until the early 1980s, 1799  by which time cassette tape became the predominant 

recording medium.1800 Rental services were first in the fields of television and film, and then 

in music.1801 A typical record ‘rental’ was a sham transaction: 

 

 
1793 Ibid. 
1794 Jessica Litman, ‘Campbell at 21/SONY at 31’ (2015) 90(2) Washington Law Review 651, 671. 
1795 See Carlson (n 1760) 837; see also Eric D Leach, ‘Everything You Always Wanted to Know About Digital 

Performance Rights but Were Afraid to Ask’ (2000) 48(1-2) Journal of the Copyright Society of the USA 191, 
232. 

1796 Lichtman and Landes (n 1713) 402 (citation altered). 
1797 For a discussion of the criticisms of AHRA, see Stan J Liebowitz, ‘Copyright, Piracy and Fair Use in the 

Networked Age a Cato Policy Analysis’ (2002) SSRN Electronic Journal 1, 16. 
1798 Morton, ‘Off the Record’ (n 1600) 136; for the five common types of home audio recordings of LPs, see 

Towe (n 1541) 262-63. 
1799 Vacca (n 1495) 612. 
1800 Morton, ‘Off the Record’ (n 1600) 183. 
1801 Nancy B Lewson, ‘The Videocassette Rental Controversy: The Future State of the Law’ (1982) 30(1) 

Journal of the Copyright Society of the USA 1, 1-3. 
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it was not designed to give the lessee use and enjoyment of the property for a limited time, at 

the end of which the right to use and enjoy it comes to an end. Instead, its sole purpose is to 

enable the renter to make a permanent copy of the record-to use and enjoy in perpetuity.1802 

 

Although such a transaction resulted in the increase of unauthorised home recording (ie a 

copyright infringement), which reduced record sales, the movie and music industry did not 

consider it as a serious threat due to the fragile nature and less-than-perfect quality of the 

cassette tapes.1803 The introduction of the CD changed all that. 

 

The basic hardware underlying digital recording technologies came from the computing field, 

where, engineers as early as 1938 developed a method to represent analogue signal digitally.1804 

In 1951, magnetic tape was first used to store digital data. In 1957, sound was, for the first time, 

recorded digitally on a computer. In January 1971, the first commercial digital record was 

released. Digital recording technologies had a profound effect upon the science of recording. 

Like electronic and magnetic recording technologies, digital technologies not simply enabled 

new recording devices and mediums, which were capable of providing better sound quality, 

but rather brought about a new process or method of recording, that is, digital recording, which 

rendered previous recording process as obsolete.1805  In digital recording, audio signals are 

transformed into a series of pulses that correspond to patterns of binary digits (ie 0’s and 

1’s).1806 Simple pulse patterns are virtually immune to the background interference, residual 

noise and distortion which, for a long time reducing the sound quality.1807 

 

 

 

 

 
1802 Horowitz (n 1694) 37. 
1803 See Butland and Sullivan (n 1618) 57. 
1804 See K Blair Benson, Audio Engineering Handbook (McGraw-Hill, 1988); see also Delton T Horn, DAT: The 

Complete Guide to Digital Audio Tape (Tab Books, 1991). 
1805 See Bruce Haring, Beyond the Charts: MP3 and the Digital Music Revolution (JM Northern Media, 2000). 
1806 Leach (n 1795) 214-15. For a further discussion of digital recording, see Cantoni and Danowski (n 1597) 95. 
1807 For an explanation of why digital recording is immune to interferences, see Leach (n 1795) 217-18. 



277 
 

Compact Disc (CD) and the Widespread of Record Rental 

In 1979 the prototype of CD was demonstrated and three years later, the first CD Player as well 

as the first CD hit the market.1808 The CD, as a digital medium, not only provides far-superior 

quality sound, but are also highly durable. The CD is read by a laser-optical decoder, which, 

unlike its predecessors’ metal stylus and tape heads, does not physically contact with the disc, 

resulting in the CD not deteriorating after repeated use.1809 During the 1980s, even though 

cassette tape remained the dominant recording medium, the CD enjoyed rapidly growing 

market success and, by the early 1990s, outsold the cassette.1810 This promoted record rentals 

to a widespread business practice.1811 Since the CD was not subject to the ‘wear and tear’,1812 

and produced ‘perfect copies’,1813 one CD could be rented to a large number of secondary 

users for multiple plays without any diminution of its original sound quality.1814 In addition, 

the CD rental served as a major source of infringing home recording.1815 Therefore, unlike 

cassette rental, it could, to a greater extent, dilute the profit of the music industry. 1816 

Notwithstanding, there were no legal grounds for a copyright infringement suit against the 

proliferating rental stores.1817 The rental of lawfully-acquired CDs was completely legal under 

the first sale doctrine.1818 

 

 

 

 
1808 See, eg, Weimer ‘Digital Audio Recording Technology’ (n 1702) 475. 
1809 See Cantoni and Danowski (n 1597) 95; see also Lawrence J Glusman, ‘It’s My Copy, Right-Music Industry 

Power to Control Growing Resale Markets in Used Digital Audio Recordings’ (1995) 1995(3) Wisconsin 
Law Review 709, 710. 

1810 Morton, ‘Off the Record’ (n 1600) 183. 
1811 See Hess (n 1789) 1987. 
1812 Horowitz (n 1694) 33. 
1813 See Raymond Shih Ray Ku, ‘The Creative Destruction of Copyright: Napster and the New Economics of 

Digital Technology’ (2002) 69(1) The University of Chicago Law Review 263, 298-99. 
1814 See Hess (n 1789) 1988. 
1815 See Kenneth R Corsello, ‘The Computer Software Rental Amendments Act of 1990: Another Bend in the 

First Sale Doctrine’ (1991) 41(1) Catholic University Law Review 177, 178-79; see also Glusman (n 1809) 
724. 

1816 For an explanation of why record rental hit the record industry seriously, see Horowitz (n 1694) 34. Senator 
Hatch stated that ‘the primary purpose of rental of sound recordings would be to displace sales of authorized 
copies of copyrighted works.’ Ken Lovern, ‘Evaluating Resale Royalties for Used CDs’ (1994) 4(1) Kansas 
Journal of Law and Public Policy 113, 121. 

1817 Platkin (n 1775) 524. 
1818 Ibid. 
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The First Sale Doctrine 

The first sale doctrine, also known as copyright exhaustion, exhausts the author’s exclusive 

right to distribute an individual copy of his or her copyrighted work once the title (ie ownership) 

of the copy has lawfully been acquired by another.1819 That is, it allows the owner of the copy 

to freely sell, rent or otherwise dispose of the copy for direct or indirect commercial advantage 

without the author’s permission. 1820  In this way, it increases public access to authors’ 

works.1821 Under the first sale doctrine, as its name suggests, an author is only entitled to profit 

from a copy of his or her copyrighted work once, that is, from the first sale;1822 after the initial 

sale, the author loses the control over the disposition of the copy.1823  First sale is widely 

regarded as one of the basic principles of copyright law. It has long been an established 

common law doctrine and was first codified in s 27 of the 1909 Copyright Act1824and then in s 

109(a) of the 1976 Act.1825 Many entities — libraries, online resale websites (eg eBay) and 

pawnshops — depend on this doctrine to operate their business.1826 For nearly a century, it 

worked reasonably well before the revolution in technology.1827 

 

 

 
1819 See, eg, Corsello (n 1815) 208. 
1820 See, eg, Debra A Opri, ‘Video Rentals and the First Sale Doctrine: The Deficiency of Proposed Legislation’ 

(1986) 8(1) Whittier Law Review 331, 332. 
1821 See, eg, Eric Matthew Hinkes, ‘Access Controls in the Digital Era and the Fair Use/First Sale Doctrines’ 

(2006) 23(4) Santa Clara Computer and High Technology Law Journal 685, 700-701. 
1822 The House Report on the 1909 Act stated that ‘it would be most unwise to permit the copyright proprietor to 

exercise any control whatever over the article which is the subject of copyright after said proprietor has made 
the first sale.’ Vacca (n 1495) 611. 

1823 Vacca points out that ‘[i]t is important to note that under section 109(a), the consumer is only exempted from 
the exclusive right to distribute. The same is not true for the other exclusive rights granted by the Copyright 
Act.’ Vacca (n 1495) 608. For an explanation of the rationales behind the first sale doctrine, see Puig (n 859) 
159-69. 

1824 Copyright Act of 1909 (n 1236) § 27. 
1825 ‘Notwithstanding the provisions of section 106(3) (the exclusive right to publicly distribute), the owner of a 

particular copy or phonorecord lawfully made under this title, or any person authorized by such owner, is 
entitled, without the authority of the copyright owner, to sell or otherwise dispose of the possession of that 
copy or phonorecord.’ Copyright Act of 1976 (n 481) § 109(a). 

1826 See Sage Vanden Heuvel, ‘Fighting the First Sale Doctrine: Strategies for a Struggling Film Industry’ (2012) 
18(2) Michigan Telecommunications and Technology Law Review 661, 664. 

1827 Senator Mathias asserted that the first sale doctrine ‘is a doctrine that worked relatively well before the 
newest revolution in technology. But today, it creates problems; tomorrow, it could seriously weaken the 
whole fabric of the copyright law. It could also undermine the financial viability of our creative artists.’ 
Rosenbloum (n 1789) 576-77, quoting Hearings on S 1884 Before the Subcommittee on Patents, Trademarks 
and Copyrights of the Senate Committee on the Judiciary, 1st Sess 88, 1 (1983) (opening statement of 
Senator Charles Mathias, Jr). 
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Record Rental Amendment of 1984 

In the early 1980s, record rental business was still in its infancy in the US.1828 To limit its 

expansion before it began to experience an explosive growth,1829 the music industry lobbied 

Congress to exclude the rental of sound recordings from the first sale doctrine.1830 As a result, 

Congress passed the Record Rental Amendment of 1984 (RRA).1831 RRA created an ‘exception’ 

to this doctrine by prohibiting the owner of a phonorecord1832 from renting, leasing, or lending 

the phonorecord ‘for purposes of direct or indirect commercial advantage’ unless authorised by 

the copyright holder.1833 This had the effect of shutting down all record rental businesses. The 

prohibition did not apply to libraries and other institutions offering non-profit lending.1834 And 

other forms of secondary disposal, especially resale, were still protected by the first sale 

doctrine.1835 This resulted in the rise of the second-hand CD market, which, not surprisingly, 

led to the surge of infringing home recordings, precisely the kind of activities RRA sought to 

deter.1836 

 

The Amendment was widely critised for failing to directly address ‘the type of infringement it 

originally proposed to resolve’ — unauthorised, non-fair-use home recording.1837 This failure 

 
1828 Vacca (n 1495) 612; Plumleigh (n 1689) 770. 
1829 Chatterjee comments that ‘[t]he recording industry was concerned that once a full-fledged rental industry 

was established, the rental industry would have sufficient political power to fight any legislation against 
record rental.’ Chatterjee (n 1776) 396. 

1830 There were four arguments behind the lobby: (1) according to the experience in Japan, record rental business 
would very likely be very successful; (2) successful record rental business would cause a significant market 
harm to the music industry; (3) content users who rent records would very likely home recording the records 
and many existing rental stores actually sold blank tapes and encouraged content users to home recording; 
(4) the recording (or copying) of the records was easy; the sound quality of the copies was high; and the 
durability of digital records was superior. 

1831 Record Rental Amendment of 1984, Pub L No 98-450, 98 Stat 1727 (codified at 17 USC § 109(b)). 
1832 ‘Notice that this Amendment is drawn quite narrowly. The reference to musical works would seem to 

exclude recordings of literary or dramatic works, and perhaps even dramatic works with music, without 
sufficient reason.’ ‘… [S]ection 109(b)(1) encompasses only phonorecords of music and not copies of 
whatever nature.’ John M Kernochan, ‘Distribution Right in the United States of America: Review and 
Reflections’ (1989) 42(5) Vanderbilt Law Review 1407, 1418-19. 

1833 The US House Committee on the Judiciary, House of Representatives Report No 735, 2d Sess 7 (1990) 127, 
128; Chatterjee (n 1776) 396. 

1834 Chatterjee (n 1776) 397. 
1835 Horowitz explains that ‘[t]he statute that emerged from this legislative process is relatively straightforward. 

It adds to section 109 of the Copyright Act a new subsection (b) which excepts commercial “rental, lease or 
lending” from the rights which may be exercised by the owner of a phonorecord under the first sale doctrine. 
All other rights of alienation, i.e., by sale or gift, continue to be vested in the owner.’ Horowitz (n 1694) 54. 

1836 See Glusman (n 1809). 
1837 Mills argues that ‘… the purpose behind the original proposal for legislation was not specifically to stop 
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perhaps was understandable, given two points: the irrationality of monitoring private home 

recording as well as the difficulty of enforcing a law regulating such difficult-to-detect 

behaviour. RRA was intended to abolish the record rental market and prevent illegal home 

recording. This made RRA ‘little more than a procedural method of dealing with a substantive 

inadequacy of copyright law resulting from new technology’.1838 Essentially, the RRA was 

intended to protect the author’s exclusive reproduction right by expanding the distribution right. 

 

Software Rental and the Computer Software Rental Amendment of 1990 

Home copying of rented materials not only impacted the music industry but also the computer 

software industry, which pushed Congress to enact an amendment very similar to RRA — the 

Computer Software Rental Amendment of 1990 (CSRA). 1839  The rationale behind the 

enactment of CSRA was essentially the same as that behind the passage of RRA.1840 Therefore, 

it can be argued that in deciding whether to ban the rental of a given copyrighted work, 

Congress considered two criteria: the difficulty of duplication and the degree to which 

consumers desire to own a permanent copy. After weighing the criteria, Congress found that 

software appeared to present an even better case than records for banning the relevant rental 

business.1841 Like an album in a CD; computer program is also stored digitally and can be 

rented repeatedly without any degradation in quality.1842 Copying a program is usually quicker 

and easier to accomplish than duplicating a sound recording and the quality of the resulting 

copy is superior.1843  In addition, although there was a strong incentive for music lovers to 

 
rentals but to ensure that copyright owners were compensated for the reproduction of their works. After 
noting that the VCR allowed for repeated performances through video rentals that otherwise would have 
been purchased, one witness testifying on behalf of the creators of copyrighted works stated that his group 
was not interested in stopping or limiting video rental, but in receiving reasonable compensation for the use 
of their works. In avoiding the issue of unauthorized reproduction, the record rental legislation also failed to 
address the question of how or whether copyright owners should be compensated for the widespread home 
reproduction of their works.’ Mills (n 1711) 326-28. 

1838 Rosenbloum (n 1789) 586. 
1839 Computer Software Rental Amendment of 1990, Pub L No 101-650, 104 Stat 5089 (codified as amended at 

17 USC §109(b)). 
1840 See Vivian F Wang, ‘Sale or License-UMG v. Augusto, Vernor v. Autodesk, and the First Sale Doctrine’ 

(2010) 19(1) Texas Intellectual Property Law Journal 1, 14; see also Ryan Sullivan, ‘The Rental Epidemic of 
the Twenty-First Century: A Look at How Netflix and Redbox are Damaging the Health of the Hollywood 
Film Industry and How to Stop it’ (2009) 30(2) Loyola of Los Angeles Entertainment Law Review 327, 336. 

1841 See, eg, Chatterjee (n 1776) 401. 
1842 Glusman (n 1809) 722. 
1843 Ibid. 
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record from rented records so as to enjoy repeated listening of them, an even greater motivation 

existed among software users to copy from rented programs.1844 Unlike some entertainment 

products such as music records, most computer programs are utilitarian products: ‘short term 

rental of them is, in most circumstances, inconsistent with the purposes for which they are 

intended’.1845 For example, ‘Microsoft Office is intended to be used long-term on a consistent 

basis, instead of being rented out every time a person needs to type some words on a 

computer.’1846 To summarise, it was reasonable for Congress to conclude that software rental 

would have weakened the effectiveness of copyright protection even more seriously than record 

rental.1847  In other words, the emerging software rental business would cause even more 

substantial financial loss to the computer software industry than the prospering record rental 

shops caused to the music industry.1848 

 

To prevent this highly-possible loss, the CSRA proactively added another ‘exception to the first 

sale doctrine’ by restricting ‘the software owner from renting out computer software to the 

public for direct or indirect commercial advantage’ without securing proper consent.1849 Like 

the RRA, the CSRA contained a number of exemptions to the general restriction against 

software rentals: lending of software for ‘non-profit purposes (by non-profit libraries and 

educational institutions)’,1850 renting of certain video game software,1851 and leasing of the 

software which could not be copied in the normal operation of the device on which it was run, 

 
1844 Ibid. For an explanation of justifiable needs of renting certain computer programs, see Corsello (n 1815) 

198-201. 
1845 Sullivan (n 1840) 336. Congress also differentiated software rental from video rental based on the nature of 

the rented work: ‘[c]omputer software, unlike video cassettes, does not generally lend itself to casual 
enjoyment during a short rental period, but, more likely, lends itself to unauthorized copying.’ Steve Lauff, 
‘Decompilation of Collective Works: When the First Sale Doctrine is a Mirage’ (1997) 76(4) Texas Law 
Review 869, nn 158. 

1846 Sullivan (n 1840) 336 (citation altered). 
1847 Smith raises that ‘Representative Schroeder stated, however, that “software rental weakens the effectiveness 

of copyright protection even more seriously than the rental of records.”’ Judith Klerman Smith, ‘The 
Computer Software Rental Act: Amending the First Sale Doctrine to Protect Computer Software Copyright’ 
(1987) 20(4) Loyola of Los Angeles Law Review 1613, 1636, quoting 132 Congressional Record E 1919 (3 
June 1986) (Statement of Representative Schroeder). 

1848 For a discussion of the unsuccessful contractual and technical measures adopted by computer program 
copyright holders to combat software rental, see Chatterjee (n 1776) 403. 

1849 See Corsello (n 1815) 196-98; see also Glusman (n 1809) 722-24. 
1850 Chatterjee comments that ‘Congress believed that they (these institutions) served a “valuable public 

purpose” and did not want to “undermine their objectives”.’ Chatterjee (n 1776) 405. 
1851 For a discussion of the video game exemption, see Corsello (n 1815) 203. 



282 
 

the so called embedded software.1852 The impact of the CSRA, was similar to that of RRA — 

it led the closing of software rental businesses — but could not prevent all infringing home 

copying of software programs. 

 

Video Rental 

The movie industry was also faced with the escalating threat of the retail rental business to its 

major source of income, videodisc sales.1853 Followed the lead of the music and computer 

software industry, it also petitioned Congress to impose an identical rental limitation to the first 

sale doctrine in motion pictures.1854 This petition, however, was declined. Again, Congress 

considered the two criteria and found that: first, although digital video discs (DVD) and Blu-

ray Discs were digital mediums which, in theory, could be rented out for indefinite times, copy-

protection technologies such as Macrovision were relatively easy and cheap in curbing 

multiple-generation home video copying.1855 Second, audiences had little desire to own their 

own copy of the rented discs: audiences typically watched these discs once and returned them 

and if the audiences preferred to copy the discs for later repeat uses, they would have purchased 

the discs in the first place.1856 Therefore, the rental problem was less severe for video than was 

for audio and software. Besides, Congress realised that video rental had become an established 

industry.1857  If producers (copyright holders) were allowed to control the rental of motion 

pictures, they would have ‘no intention of eliminating the video rental market altogether’.1858 

To the contrary, they, as content producers, would restructure this growing industry in their 

favour,1859 rather than in favour of rental dealers (content distributors) or consumers (content 

 
1852 For a discussion of the embedded software exemption, see Chatterjee (n 1776) 405; see also Corsello (n 

1815) 203-04. 
1853 Horowitz (n 1694) 47-49; Chatterjee (n 1776) 398-401; Sullivan (n 1840) 340-51; Rosenbloum (n 1789) 

576-79. 
1854 See Sullivan (n 1840) 333. 
1855 Rosenbloum (n 1789) 579; Sullivan (n 1840) 333. 
1856 Horowitz (n 1694) 48. 
1857 Kernochan (n 1832) 1421; Heuvel (n 1826) 673-76. For a trace of the business condition of the video rental 

industry, see Sullivan (n 1840) 327-30. 
1858 Olson (n 1502) 127 (citation altered). 
1859 Rosenbloum (n 1789) 579-82. 
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users).1860  Due to these rationales, Congress chose not to issue a rental amendment in the 

motion picture realm. 

 
3.3 ADAPTING EXCLUSIVE RIGHTS IN ANALOGUE TECHNOLOGIES 

From 1469, the year when the first printing privilege (the predecessor of copyright) was issued, 

to 1710, when the first statutory copyright was granted by the Statute of Anne,1861  basic 

doctrines for the protection of original works changed little.1862  One of the main reasons 

behind the relatively stable condition of copyright law which lasted for more than two centuries 

was that after the printing press there were few technological advances in traditional copyright 

arts or industries — publishing, performing, music-making, drawing, and sculpting. In this long 

period of time, the philosophical framework underlying the copyright law was the focus rather 

than the interaction between technological developments and the law. 

 

However, it should not be overlooked that the introduction of copyright law was directly 

attributable to the invention of the printing press, a major technological breakthrough.1863 

Copyright law is indeed ‘the child of technology’.1864 Copyright law not only originated in 

technology but was also challenged by technological changes, which were the driving force of 

the development of the law. Even so, rather than focusing on technologies continually rendered 

copyright provisions obsolete, it may be more appropriate to acknowledge that technologies 

constantly provided impetus for the more sophisticated development of copyright law.1865 Its 

 
1860 Ibid 580. 
1861 Statute of Anne (n 368). 
1862 These doctrines included subject matters, exclusive rights, limitations and exceptions to exclusive rights, 

copyright duration, and formalities. 
1863 Phillips and Whale argue that ‘[c]opyright itself is a by-product of technological innovation.’ Daramaras (n 

250) 65, quoting Jeremy Phillips and Royce Frederick Whale, Whale on Copyright (ESC Publishing, 1983) 
245. The Supreme Court held that ‘[f]rom its beginning, the law of copyright has developed in response to 
significant changes in technology…Indeed, it was the invention of a new form of copying equipment-the 
printing press-that gave rise to the original need for copyright protection…’ Sony (n 1715) 430; Weimer, 
‘Digital Audio Recording Technology’ (n 1702) 460.  

1864 Goldstein comments that ‘Copyright was technology’s child from the start…’ Liam Séamus O’Melinn, 
‘Property Without Bounds and the Mythology of Common Law Copyright’ in Austin Sarat (ed), Special 
Issue: Thinking and Rethinking Intellectual Property (Emerald Publishing, 2015), quoting Goldstein (n 12) 
21. 

1865 From a more practical point of view, initially, almost all national copyright statutes were only a few pages 
long. Today, they normally have hundreds of pages. Sherman and Bentley believe that changes in copyright 
law could ‘be seen as attempts to modernise the law, to bring it in to line with the cultural and technological 
changes.’ Hayleigh Bosher, ‘A Framework Using the Internal and External Perspectives and Its Application 
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history in fact mirrors the advancement of technology.1866 As Peter Groves stated: ‘[e]very 

major leap forward in the history of copyright law is linked to a technological leap forward.’1867 

 

3.3.1 Technologies that Influence Copyright Law 

Technologies which influence copyright law can be broadly classified into four categories: i) 

technologies which enable new forms of expression. These expressive forms accorded 

copyright protection are new types of copyrighted works, namely, new subject matters, such as 

photographs, motion pictures, and computer programs. ii) technologies which enable new 

mediums of expression. Expressive mediums, such as printed papers which carried texts or 

photos, vinyl records which carried sound, celluloid film stock which carried motion pictures, 

are substances or materials embodying the works. iii) reproduction and distribution 

technologies — which enable copies of copyrighted works be reproduced and distributed more 

easily, inexpensively, and efficiently.1868 Examples are the printing press, audiotape recorders, 

videotape recorders, and photocopying machines. iv) TPMs — which are employed by 

copyright holders to fight against piracy. Anti-copying techniques are an example. 

 

Digital technologies involve all four categories: they bring about new forms of expression such 

as software and databases as well as new mediums of expression — such as CDs and USB 

flash discs; more notably, digital reproduction and distribution technologies represent the 

extreme of their category: they enable users to make digital copies of copyrighted works simply 

by clicking buttons of the mouse and through the internet, to instantly transfer the copies to 

anywhere in the world with internet access at almost zero costs. Much more powerful than the 

 
to Online Copyright Infringement: An Analysis of Copying and Communication to the Public’ (PhD Thesis, 
Bournemouth University, 2017) 21, quoting Brad Sherman and Lionel Bently, The Making of Modern 
Intellectual Property (Cambridge University Press, 1999) 65. 

1866 Jefferson states that ‘[l]aws and institutions must go hand in hand with the progress of the human mind. As 
that becomes more developed, more enlightened, as new discoveries are made…institutions must advance 
also to keep pace with the times…’ Thomas Jefferson, Letter from Thomas Jefferson to Samuel Kercheval 
(12 July 1816). 

1867 Hayleigh Bosher and Sevil Yeşiloğlu, ‘An Analysis of the Fundamental Tensions Between Copyright and 
Social Media: The Legal Implications of Sharing Images on Instagram’ (2019) 33(2) International Review of 
Law, Computers and Technology 164, 168, quoting Peter Groves, Copyright and Designs Law: A Question of 
Balance (Graham & Trotman, 1991) 1. 

1868 Since the Chapter Three only concerns the copy mode of disseminating copyright works, the third category 
technologies are namely correctly as reproduction and distribution technologies, rather than technologies that 
facilitate work dissemination. 
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analogue counterparts, digital TPMs such as Digital Rights Management (DRM) tools, 

encryption, trusted systems, and digital watermarking technology, prevent users from engaging 

in a wide range of uses of digital copies of copyrighted works.1869 Overall, compared with 

analogue technologies, digital technologies influence copyright law more deeply and 

extensively. 

 

3.3.2 The Impact of Technology Upon the Incentive-Access Balance in Copyright Law 

The impact of technology on copyright law is, essentially, the upsetting of the delicate balance 

between the creators’ interest in the exploitation of their works (and, by implication, society’s 

interest in the production of as many new works as possible) and the public interest in free 

access to all existing works, the so called Incentive-Access Balance. Some may argue that 

technological developments shift the balance unidirectionally, from the holders to users. But 

although it is impossible to measure realistically the impact of each of the developments upon 

the real world, this shifting is always bidirectional. On the one hand, technologies significantly 

increase users’ access to copyrighted works, but on the other hand, technologies provide 

copyright holders a stronger incentive to create. This is achieved by creating new business 

opportunities for them to be better compensated, a point that unidirectional proponents seem 

to ignore. 

 

In relation to the first and second technology categories, new expressive forms provide new 

opportunities for authors to create and earn a living, while opening up new tracks for the public 

to enjoy more creative expressions, either educational or entertainment. Similarly, expressive 

mediums that never exist before enable copyright holders to exploit their works in new ways; 

for example, originally, the sole revenue source of music copyright holders was the sale of 

sheet music. After the introduction of piano rolls, they could profit from any mechanical 

reproduction which contained a copyrighted musical composition. Improved mediums which 

are more portable, cheap, durable or have a greater capacity, provide opportunities for holders 

to gain extra profits from existing markets from consumers who rebuild their ‘library’ with the 

 
1869 See, eg, Ku, ‘The Creative Destruction of Copyright’ (n 1813) 264. 
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state-of-art mediums. More importantly, new and improved mediums, combined with new 

ways of duplicating and transferring these mediums made possible by the third category 

technologies, allow more people to access the content embodied in them with lower costs. To 

be more specific, initially, copyright holders have a higher-level control over copyrighted 

works, through controlling the production and thereby the distribution of copies of the works. 

For example, in the past, almost all high-quality copies of commercial sound recordings (ie 

phonorecords) were manufactured by the holders and licensed producers. Even if unauthorised 

parties could produce similar-quality copies, their places of manufacture were generally easily 

detectable.1870  Content users could only make inferior copies. Technological innovations, 

nevertheless, changed all that: they enabled both commercial and amateur copiers to more 

easily, cheaply, and privately reproduce copies with the near quality of the original.1871 Other 

than the ease of copying, technological advances added new communication vehicles and 

distribution channels for the copies to be transferred. For example, via an online resale website 

(eg eBay) and the international delivery service (eg FedEx), a purchased CD can be delivered 

from one country to another very quickly. Even so, increasingly-decentralised, user-based ways 

of producing and distributing copies result in copyright holders gradually losing control over 

copyrighted works: both unlicensed sources of production and unauthorised circulations of 

materials become increasingly undetectable. To summarise, initially, holders were not 

particular concerned about piracy, but, after the evolution of technology, piracy became a 

bigger economic threat and a more difficult legal problem to resolve. In light of this, copyright 

holders used the fourth-category TPMs to protect their economic interests by eliminating 

certain uses of copyrighted works, even though some of these uses were non-infringing under 

the copyright statute. 

 

3.3.3 The Adaptation of Copyright Law to Technologies 

The technology disturbs the Incentive-Access Balance and pushes the copyright law to develop 

 
1870 One example of places of manufacture is the printing house, which is large, unmovable, and easy to locate. 

Unlike the printing house, home recording machines such as VCRs are small and not easily detectable. 
1871 Notably, ease of home recording changed content users’ attitude on piracy. Daramaras comments that ‘[t]he 

strain for copyright in the electronic age arises not only because increased and easier copying occurs, but 
also because copying becomes a more obvious, widely accepted, fundamental, and even legitimate part of 
the creative process and expression.’ Daramaras (n 250) 88-89. 
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which readjusts this imbalance. Such dynamic repeats with each technological development. 

New expressive forms and mediums, even if they gradually develop and, at some point, meet 

copyright requirements (eg originality), they often do not receive the protection instantly.1872 

This is because in earlier versions of the copyright statute, inter alia, the types of works 

protected were specifically delineated,1873 meaning that new expressive forms have to wait for 

statutory revisions and amendments before they are added to the list. As a result, anyone is free 

to use and even financially benefit from the expressions created by another, causing the creator 

to suffer economically and thereby lowering the motivation to create. To alter the balance in 

the direction of authorial incentive, legislators amend the copyright statute to include new 

forms of expression as copyrightable subject matters and to protect the works in new expressive 

mediums from infringement actions. The copyright law thus experiences a ‘gradual expansion 

in the types of works’, and the substances storing them, accorded protection.1874 To avoid the 

provisions becoming outdated and inadequate in the face of new technologies, lawmakers now 

prefer the statutory language to be illustrative, broad, and technologically-neutral. Section 102 

of the US 1976 Copyright Act is an example: 

 

Copyright protection subsists, in accordance with this title, in original works of authorship 

fixed in any tangible medium of expression, now known or later developed, from which they 

can be perceived, reproduced, or otherwise communicated, either directly or with the aid of a 

machine or device.1875 

 

In addition to simply extending the law to cover new forms and mediums, the legislature also 

adjust the author’s exclusive rights to accommodate to them: an exclusive right could be created 

or removed. For example, the Copyright Act of 1976 for the first time grants visual artists a 

right of public display.1876 When the mechanical reproduction of the musical composition (a 
 

1872 There were new forms of expressions and new mediums of expression that failed to fulfill the copyright 
requirements and thus not received copyright protection. They are not discussed in this thesis. 

1873 Liebesman (n 1553) 1388. 
1874 Timothy D Howell, ‘Intellectual Property Pirates: Congress Raises the Stakes in the Modern Battle to Protect 

Copyrights and Safeguard the United States Economy’ (1996) 27(3) St Mary’s Law Journal 613, nn 43. 
1875 Copyright Act of 1976 (n 481) § 102. 
1876 Ibid § 106(5); R Anthony Reese, ‘The Public Display Right: The Copyright Act’s Neglected Solution to the 

Controversy Over RAM Copies’ (2001) University of Illinois Law Review 83, 86. 
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new expressive medium) received protection, holders of musical composition copyrights were 

granted a new de facto exclusive right to designate when and who could manufacture the first 

such reproduction of their works.1877 To the contrary, when sound recordings became a new 

subject matter, performers and record producers did not have the exclusive public performance 

right.1878 The scope of exclusive rights could be extended or limited. For example, when the 

CD became the new sound recording medium, the exclusive distribution right held by holders 

of sound recording copyrights was extended to control not just the first but all subsequent 

disposals of the protected CDs.1879 When the copyright act first gave composers the exclusive 

right to publicly perform their musical works, this right was limited to ‘for profit’ 

performances,1880  meaning that singing a song for free at a children hospital was not an 

infringement despite the song was copyright-protected. Other than these limitations to 

exclusive rights, there are general exceptions to the rights, such as the fair use doctrine.1881 

 

New ways of reproducing and communicating copyrighted works may, in the short term, assist 

copyright holders to obtain higher remunerations from their works. They, in the long run, 

however, will facilitate the making infringing copies of the works, thereby hurting the author’s 

incentive to create and thereby shifting the Incentive-Access Balance towards the access side. 

Legislative responses to this imbalance by strengthening copyright holders’ control over their 

works (either by giving them new exclusive rights or by extending the scope of their present 

exclusive rights1882) or by ensuring the holders compensated for use of their works. The latter 

is achieved either by an exclusive-rights-involved system known as compulsory licensing or 

by a non-exclusive-rights-involved mechanism, technology licensing tax.1883 The compulsory 

 
1877 Copyright Act of 1909 (n 1236) § 1(e). 
1878 Copyright Act of 1909 (n 1236) § 1(f). 
1879 Record Rental Amendment of 1984 (n 1831). 
1880 Act of January 6, 1897, 29 Stat 481, ch 4 (1897). 
1881 Copyright Act of 1976 (n 481) § 107. 
1882 For example, the first grant of exclusive rights of reproduction and distribution was due to the invention of 

the printing press, which was the first technology of massive productions of cultural and intellectual items (ie 
books). When technological advances in sound recording devices and mediums enabled content users to 
produce copies of audio works (ie phonorecords) at non-public-visible places, an exception to the copyright 
exhaustion (or first sale) doctrine (ie a limitation and exception to an exclusive right) was created in relation 
to sound recordings. In other words, an exception to a limitation and exception to an exclusive right can be 
an expansion of the scope of the executive right. 

1883 See, eg, Audio Home Recording Act (n 1768). 
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licence is a compromise measure: the author’s exclusive rights of reproduction and public 

performance become void and cannot be used to control the dissemination of works. Thus, 

public access to them is increased but in return, authors are entitled to be remunerated from 

their freely dissemination. Similarly, the technology licensing tax enables copyright holders to 

be compensated from the manufacture or sale of copying machines and/or blank mediums, 

whereas they lose control over these machines and mediums, which may be used by consumers 

to infringe their copyrights, thereby causing them to lose revenues from other sources. 

 

To stop the infringement activities facilitated by the combination of improved mediums and 

more effective copying techniques, copyright holders utilise TPMs,1884 which help securing 

them to receive sufficient compensation from their works and thereby keep creating. Since the 

use of those technologies contributes to the recalibration of the Incentive-Access Balance, the 

legislature provides support for holders either by setting up an obligation to use such 

technologies or by punishing those who circumvent them without a reasonable excuse.1885 

Although it may be argued that TPMs are simply technological measures to protect the holders’ 

exclusive rights from piracy, it is very hard to deny that the scope of the rights ensured by the 

technologies is often more broad than that carefully maintained by copyright law and that this 

phenomenon disturbs the Incentive-Access Balance. The enduring debate in relation anti-

circumvention provisions is not further discussed in this thesis. 

 

Summary 

In summary, although technologies’ influence upon copyright law is different, they influence 

the law in the same manner, that is, influencing the Incentive-Access Balance, either to the 

incentive or the access extreme. To fine-tune the disturbed balance, legislators mainly re-adjust 

the author’s exclusive rights, either by creating or removing the rights or by extending or 

limiting the scope of these rights. 

 

 
1884 See, eg, Stephen McIntyre, ‘Game Over for First Sale’ (2014) 29(1) Berkeley Technology Law Journal 1, 20; 

Lauren Stewart, ‘The Helpfulness of Copyright Misuse in DMCA Circumvention’ (2014) 54(4) Jurimetrics 
385, 393. 

1885 See, eg, Audio Home Recording Act (n 1768); see also Copyright Act of 1976 (n 481) § 1201. 



290 
 

3.4 THE COPY-CENTRIC CHARACTERISATION IN THE ANALOGUE WORLD 

 

3.4.1 Copy and Non-Copy Modes of Work Dissemination 

There are two modes through which works of authorship are disseminated to the public: first, 

the copy mode — distributing copies of the works, in the form of book selling, music records 

selling, and file downloading); the non-copy mode, in which content users do not end up with 

durable copies of the works after the disseminations, such as performance and broadcasting. In 

order for authors to capture the full economic benefit of their works for there to be adequate 

incentive to create, copyright law grants authors certain exclusive rights — as for the copy 

mode, primarily the reproduction and distribution rights, and for the non-copy mode, primarily 

the public performance, display, communication to the public and making available to the 

public rights. 

 

3.4.2 Non-Copy Dissemination Modes: Performance and Broadcasting 

The performance is the live show, such as a concert, stand-up comedy, pantomime, or sermon, 

in front of one or more audiences at a place accommodating them, such as a concert hall, a 

park, or a studio. Notably, in the context of this thesis, the live broadcast or simulcasting1886 is 

perceived to be broadcasting, rather than a performance. Despite sometimes digital 

technologies being used during a performance, the performance is still deemed as analogue as 

it has not been transformed to digital formats (eg MKV, AVI, and MP4). ‘Broadcasting’ is 

defined in international copyright treaties, domestic copyright statutes and in the literature and 

in this thesis, has an all-encompassing meaning: the transmission of sounds, images, or both, 

for the reception of one or more receivers by means of wire, telecast, or any other means of 

communication. It covers all kinds of broadcasting, distinguished by different criteria — for 

example, public service broadcasting and private commercial broadcasting; encrypted 

broadcasting and decrypted broadcasting; wireless broadcasting and cable casting; radio, 

 
1886 ‘Simulcasting’ means that the ‘unaltered and simultaneous online retransmission of a TV or radio broadcast.’ 

João Pedro de Miranda Branco Tomé Quintais, ‘Copyright in the Age of Online Access Alternative 
Compensation Systems in EU Copyright Law’ (PhD Thesis, University of Amsterdam, 2017) 140. 
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television, and internet broadcasting (ie webcasting or streaming), also known as digital 

broadcasting.1887 

 

In performances and broadcasting, audiences are exposed to audio, visual, and audio-visual 

works, but no copies of the works. Notwithstanding, there are two possible forms of piracy 

involved: first, bootleg recording: audiences may use recording equipment to make private 

infringement copies of the performance or broadcasting.1888 [For example, by smuggling a 

camcorder into the movie theater, a bootlegger makes a bootleg recording of the film, called a 

Cam or a Tele Sync (TS)].1889 Second, (unlicensed) re-broadcasting: without the permission 

from the copyright holder, broadcast signals are re-transmitted to unqualified receivers (ie non-

subscribers).1890 (For example, cable re-transmissions of broadcast television over a closed-

circuit system in a hotel could be copyright infringement.)1891 

 

Bootleg recording involves copies of the works, which are the basis of the copy mode. Despite 

there is no credible, quantitative data to support,1892 it may be argued that compared with the 

commercially-significant copy infringing activities, non-copy small-scale infringements do not 

 
1887 For an explanation of different types of broadcasting, see L Edward Carter and Scott Lunt, ‘Podcasting and 

Copyright: The Impact of Regulation on New Communication Technologies’ (2006) 22(2) Santa Clara 
Computer and High Technology Law Journal 187; see also Hallvard Moe, ‘Public Broadcasters, the Internet, 
and Democracy: Comparing Policy and Exploring Public Service Media Online’ (PhD Thesis, The 
University of Bergen, 2008) 30. 

1888 Towe (n 1541) 266. 
1889 BVV Rajesh Kumar et al, ‘Reduction of Movie Piracy Using an Automated Anti-Piracy Screen Recording 

System: Anti-Piracy Screen Recording System’ (Conference Paper, International Conference on Information 
Systems and Computer Networks, 21-22 November 2019) 301. 

1890 For example, in American Broadcasting v Aereo, 874 F Supp 2d 373 (SDNY, 2012), as raised by Karjala, 
‘the defendant picked up New York area television broadcast signals on sets of miniature antennas. Each 
antenna was capable of capturing all of the programs that were on the air at any given time, and each of 
defendant’s customers, who could be located anywhere in the country, was assigned a separate antenna. 
Customers could then log in to the Aereo system online, choose the New York area broadcast station they 
wished to watch, and watch the programs either in real time or, similar to Cablevision’s system in Cartoon 
Network, have the programs recorded for later viewing.’ Dennis S Karjala, ‘Copying and Piracy in the 
Digital Age’ (2013) 52(2) Washburn Law Journal 245, 262. 

1891 In Buck v Jewell LaSalle Realty, 283 US 191, 198 (1931), the Court held that ‘playing copyrighted musical 
compositions broadcast from radio station via hotel loudspeakers is infringing performance’. In Command 
Video v Columbia Pictures, 777 F Supp 787, 790 (ND Cal, 1991), the Court held that ‘closed circuit video 
transmissions to hotel guest rooms are public performances.’ Jane C Ginsburg, ‘Copyright and Control Over 
New Technologies of Dissemination’ (2001) 101(7) Columbia Law Review 1613, nn 29. 

1892 Arguably, it is almost impossible to collect quantitative data about non-copy piracy mainly because content 
users are unwilling to reveal their illegal behaviour. The data collected by copyright holders may contain be 
exaggerated or biased. 
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have a major effect on the commercial market.1893 Therefore, this Chapter, primarily dealing 

with analogue technologies and analogue copyright law, chooses to focus mostly the copy 

dissemination mode as well as the exclusive rights governing them. The non-copy mode as 

well as the relevant exclusive rights are not further discussed in this Chapter. (These two modes 

and all related exclusive right are nevertheless discussed equally in the next Chapter, which 

mainly concerns digital technologies and current digital copyright law.) 

 

3.4.3 Copy Dissemination Modes 

The printing press is the first technology which enabled the mass reproductions of copies of 

literary and certain artistic works. Early photographic and film technologies gave birth to 

photographs and motion pictures and stored them in copies. For the first time, the player piano 

and piano rolls made possible the massive reproductions of all-user-perceivable copies of 

musical compositions. The phonograph and cylinders allowed sound recordings for the first 

time be massively reproduced in copies. Despite the later appearance and spread of radio and 

cable broadcasting, in the analogue world, arguably, a very significant proportion of creative 

works were disseminated to the public via copies, let alone purchasing copies was the only way 

which content users could access the works contained therein at a time and place freely chosen 

by them. (Mostly, performing or broadcasting could only allow users to access the works at 

fixed times.) 

 

3.4.4 The Copy-Centric Characterisation of Analogue Copyright Law 

In the analogue world, copies are expensive to reproduce and distribute. In order to make a 

profit, copyright holders have to set the price of each copy higher than the copy’s marginal cost, 

and sell sufficient number of copies to earn a revenue more than the fixed cost.1894 To facilitate 

this and thereby to maintain holders’ economic incentive, copyright law allows only authors to 

control the reproduction and distribution by granting them the exclusive rights to reproduce 

 
1893 It can be argued that non-copy piracy may also involve copies because people who conduct piracy 

sometimes first create a master copy and then make non-copy transmissions based on this copy. For example, 
in Columbia Pictures v Redd Horne, 749 F 2d 154 (3d Cir, 1984), ‘the same copies of films on videotape 
were sequentially transmitted to different customers who viewed the films in private rooms at another part of 
the video store.’ Karjala (n 1890) 262. 

1894 See, eg, Rub (n 820) 764. 



293 
 

and distribute.1895  Due to copies’ central role in disseminating copyright works, these two 

rights were widely regarded as the most fundamental.1896 As the rights of reproduction and 

distribution were copy, limitations and exceptions to them are based upon copy as well. For 

example, copyright exhaustion (or the first sale doctrine) limits the copyright holder’s exclusive 

distribution right upon a particular copy of a work once he or she has sold or otherwise 

transferred that copy.1897 Certain compulsory licences involve copies, such as the compulsory 

licence for the making and distributing phonorecords of a copyrighted non-dramatic musical 

work; calculating the royalty payments for these licences accords to the number of copies made 

and distributed.1898 

 

Overall, in the analogue world, distributing massively-reproduced copies is the traditional and 

remains the most frequently-used (and sometimes the only) way of disseminating works to the 

public. To facilitate such dissemination mode, copyright law was born. Naturally, almost all 

provisions from both sides — conferring as well as restricting exclusive rights of reproduction 

and distribution — are based upon copies. Therefore, it is reasonable to argue that analogue 

copyright law was copy-centric.1899 

 

3.4.5 The ‘Copy’ Concept 

Despite the centralised position of copies in the copyright law, initially, lawmakers did not 

explicitly recognise ‘copy’1900  as one of the law’s essential concepts. For example, early 

 
1895 See, eg, Puig (n 859) 169. 
1896 See, eg, WIPO (n 1148) 11; Kim (n 33) 114; Glover (n 1148) 232. 
1897 Copyright Act of 1976 (n 481) § 109(a). 
1898 Copyright Act of 1909 (n 1236) § 1(e). 
1899 The phrase ‘copy centric’ is equivalent to ‘copy centrism’, see Miller and Feigenbaum (n 19); see also Lu (n 

19) 480. 
1900 The etymology of the word ‘copy’ (noun) as used within the copyright is clear: II. A transcript or 

reproduction of an original. 2. A writing transcribed from, and reproducing the contents of, another; a 
transcript. III. Without reference to an original. a. One of the various (written or printed) specimens of the 
same writing or work; an individual example of a manuscript or print. IV. That which is copied. 8. a. The 
original writing, work of art, etc. from which a copy is made. 9. a. Printing. Manuscript (or printed) matter 
prepared for printing. b. Property in ‘copy’; = COPYRIGHT. Obs. In its beginnings, only contextually 
differing from 9: the registration and licensing of the ‘copy’ or ‘copies’ proposed to be printed, conferred the 
‘right’. Oxford English Dictionary (Oxford University Press, 1989). 
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copyright statutes in England, France, and the US did not have a definition for it.1901 Even so, 

it can be argued that copyright law has been implicitly developed around the ‘copy’ concept. 

 

Prior to copyright law, ‘copy’ only referred to book manuscripts, either hand-scribed or 

printed.1902 After the enactment of the first modern copyright law — the Statute of Anne,1903 

as the publishing and printing industry for centuries remained the most significant branch of 

the copyright economy, the meaning of ‘copy’ only slightly expanded, covering the initial 

instantiation of various literary and certain artistic works as well as the exact duplications 

generated thereof. During revolutions of technologies, the scope of ‘copy’ concept gradually 

extended to include variations of the original content (eg abridgement and translation), 

embodiments of new forms of arts (eg printed paper version of photograph), and new mediums 

of expression (eg CDs and DVDs). Now, in national, regional, and international copyright law, 

this concept normally has an extremely broad meaning. In light of this, this thesis adopts an 

even broader meaning of ‘copy’, referring to any instantiation of creative expression. 

 

 

3.5 CHAPTER SUMMARY 

 

Originally, ‘writings’ in the Patent and Copyright Clause of the US Constitution, and ‘copy’ in 

the US copyright statute had a very narrow meaning. As the development of technologies, these 

two fundamental concepts are gradually expanded by either Congress or courts. The expansions 

were a prerequisite for the US copyright statute to accommodate to technological changes. 

During the expansions, Congress gradually abandoned the practice of enumerating subject 

 
1901 In this thesis, the term ‘early copyright statutes’ refers exclusively to the British Statute of Anne, the US 

Copyright Act of 1790 and the French Decrees of 1791 and 1793. These statutes only used the word ‘copies’ 
but not giving a definition to it. 

1902 Yu comments that ‘[t]he use of the concept of “copy” – more precisely, “material copy” – to protect book 
manuscripts and other creative works pre-dates the enactment of the Statute of Anne and the creation of the 
Anglo-American copyright regime. Such a concept is badly needed because the boundaries for protection of 
literary, artistic and other creative works are notoriously elusive. By allowing these works to take the form of 
their “copies”, the copyright system enables the works to be humanly perceived, identified and 
distinguished.’ K Yu Peter, ‘The Copy in Copyright’ in Jessica C Lai and Antoinette Maget Dominicé (eds), 
Intellectual Property and Access to Im/material Goods (Edward Elgar Publishing, 2016). 

1903 Statute of Anne (n 368). 
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matters in the statute, since this would lead the subject-matter provision soon be outdated. 

Congress then crafted the statutory language with sufficient flexibility to cover potential future 

subject matters (art forms which did not exist at the time of crafting but later developed to meet 

copyright requirements). 

 

Photography, arguably, was the first major technology which influenced the US copyright 

statute after the printing press. Photograph was the first form of art that relies on a machine to 

create, and after it expressed adequate originality, both congress and courts extended copyright 

protection to it. Closely connected with photograph, motion picture was the first art form which 

once protected as an existing subject matter, indicating that copyright law often lags behind 

with the development of technology. 

 

As the first commercially-successful automatic musical instrument, player piano changed 

people’s consumption habit of music: beautiful melodies were heard less and less in public 

concert halls but more and more in private homes. That is, music, for the first time, became a 

common household entertainment. Piano roll, used in player pianos, was the first massively-

produced mechanical reproduction of musical composition, which, after a period of time, was 

protected under the US copyright statute. Whereas, in afraid of a possible monopoly, Congress 

adopted the first compulsory licence in the copyright law — the compulsory licence for the 

making and distributing phonorecords of a copyrighted non-dramatic musical work. 

 

Phonograph, for the first time, enabled sounds to be recorded and re-played, thereby creating 

the sound recording. Thereafter, the music industry had a new business model — the production 

and distribution of copies of sound recordings, known as sound records. (In the US copyright 

statutes, they are called phonorecords.) However, unlike the musical composition, sound 

recording for a very long time was not a protected matter of the US copyright statute, resulting 

in the widespread of record piracy. Despite it was eventually copyrighted, holders of sound 

recording copyrights, unlike holders of musical composition copyrights, did not have the 

exclusive right of public performance. 

 



296 
 

Attributed to technological advancements, (physical) mediums of sound recording experienced 

a long time of improvements, from the initial wax cylinder to the latest CD. As the sound 

recording medium provided better sound quality and became more portable, as well as the 

sound recording device facilitated easier and cheaper duplications of the medium, content users’ 

consumption habit of medium and device gradually changed: they increasingly recorded music 

as well as other copyrighted audio works at private places, a practice known as home recording. 

Obviously, it caused significant harm to the music industry. In the Betamax case,1904 the court 

ruled that home recordings for private, non-commercial time-shifting purposes constituted fair 

use, and thus exempted from copyright infringement. Yet, music copyright holders received no 

compensation from home recordings for non-fair-use purposes either. In other words, for home 

recording and some other copyright issues, the judicial all-or-nothing approach cannot balance 

the interests of content providers and users. As the further-improved digital recording medium 

and digital recording device worsened the home recording problem, Congress, in an 

amendment to the copyright statute,1905 provided a balanced solution: consumers were allowed 

to use the medium and device to make one-off copies of copyrighted audio works, ensured by 

a technological measure, while copyright holders were compensated through the sale of the 

medium and device. Notably, it was the first time such an anti-piracy technology was given a 

legal basis. 

 

The improvement of sound recording medium not only influenced home recording but also 

brought a new business model — the rental of sound records for profits, known as record rental. 

Although it was permitted under the first sale doctrine, the records offered by rental stores 

actually became one major source for infringing home recordings. Similarly, the digital 

recording medium and digital recording device accelerated the record rental problem: the 

medium could be rented for unlimited times without any degradation in quality, and the device 

was capable of duplicating flawless copies of the recording contained in the medium. To 

prevent the potential losses that the music industry would incur from record rental, Congress 

for the first time created an exception to first sale: the owner of sound records was prohibited 

 
1904 Sony (n 1715). 
1905 Audio Home Recording Act (n 1768). 
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to rent their records for profits. It was also the first time the control of copy production (ie home 

recording) was through the control of copy distribution (ie record rental). Shortly after, the 

computer software industry and the movie industry also raised concern about the problem of 

record rental, after investigations of industrial conditions and users’ consumption habits of 

different subject matters, Congress added a very similar exception of fair use in regarding 

computer programs but refused to do so for motion pictures. It is easy to see how the legislature 

carefully amended copyright law to maintain the delicate balance between copyright holders 

and users. 

 

After a careful discussion about tensions between several key analogue technologies (as well 

as few digital technologies) and the US copyright statute, a general conclusion is reached: 

technology always challenge copyright law but in return push the law to develop. To be more 

specific, all technologies relevant to copyright law can be classified into several categories, and 

different categories of technologies influence law in various complex ways. Even so, in essence, 

they constantly disturb the Incentive-Access Balance. 1906  To maintain this balance, legal 

authorisations have to frequently amend copyright law to accommodate new technologies. The 

amendment is mainly to adjust the author’s exclusive rights: sometimes, one or more rights are 

created or removed; other times, the scope of the rights is expanded or limited. 

 

After a comprehensive review of copyright-related technologies, copyright law, and more 

importantly, relevant business models (ie economic conditions), it is apparent that there are two 

modes of disseminating copyrighted works. The non-copy dissemination mode is performances 

and broadcasting, in which content users receive no durable copies of works. In contrast, the 

copy mode is distribution of copies: users obtain permanent copies after the transaction. This 

Chapter focuses only on the copy mode (The reason is given in 3.4.3). Targeting this mode, to 

ensure that copyright holders get adequate financial benefits to keep creating and disseminating, 

the legislature grants authors certain exclusive rights, primarily the reproduction and 

distribution rights. Since in the analogue world, the copy mode is the primary dissemination 

 
1906 The Incentive-Access Balance is the balance between providing the author’s economic incentive to create 

original works and protecting the public access to the works. 
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mode, the reproduction right, followed by the distribution right, is widely regarded as the most 

important exclusive right. And some key provisions — such as that one codifying the copyright 

exhaustion (first sale) doctrine — are based upon these two rights. Therefore, it can be argued 

that analogue copyright law is copy-centric. Notably, the provisions granting the rights as well 

as the provisions restricting them are all built upon the fundament concept of ‘copy’. The ‘copy’ 

concept has expanded from a narrow to now, an extremely broad meaning. 
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CHAPTER FOUR 

THE FURTHER DEVELOPMENT OF COPYRIGHT LAW: EXCLUSIVE RIGHTS 

IN DIGITAL TECHNOLOGIES 

 

The emergent business model for the distribution of copyrighted works in the network 
environment seems to challenge the survival of an ‘informational commons.’ The day may 
soon be upon us when copyrighted works reside primarily in electronic networks…The trend 
is that readers, listeners, and viewers of copyrighted works are having less and less 
unencumbered lawful personal use of books, films, or music in a technological and legal 
environment in which those uses are easier to trace, and charge for…In short, technology may 
make it possible for information proprietors to treat every use as a new instance of ‘access.’ 
The fear is that such proprietors could maximize profits while continuing to withhold their 
works from general scrutiny, including fair use. 

                    ——Marshall Leaffer1907 
 

 

4.1 INTRODUCTION 

 
The interaction between technology and copyright law, which had already become apparent as 

early as the late 18th century, assumed greater significance by the late 20th century, the 

beginning of the Digital Age.1908  At that time, although people did not understand digital 

technology, increasingly diverse applications of such technology, such as the internet, began to 

change almost all aspects of media: storage, reproduction, and transportation.1909 The entire 

transitional change took decades, but the most obvious shift was digitalisation — analogue 

media was transformed into digital media.1910 

 

Although legislators were aware of this transition, it seems that they might have underestimated 

the enormous impact of developed, and continually developing, digital technologies upon 

copyright law. In fact, legislators proactively extended almost the entire analogue copyright 

law to the digital realm as digital copyright law during the time when digital technologies were 

 
1907 Leaffer, Understanding Copyright Law (n 1) 29-30; Raymond T Nimmer, ‘Information Wars and the 

Challenges of Content Protection in Digital Contexts’ (2011) 13(4) Vanderbilt Journal of Entertainment and 
Technology Law 825, 840. 

1908 The Digital Age is also known as the Information Age, Computer Age or New Media Age. 
1909 See Bosher, ‘A Framework Using the Internal and External Perspectives’ (n 1865) 25. 
1910 See John Street, Keith Negus and Adam Behr, ‘Copy Rights: The Politics of Copying and Creativity’ (2018) 

66(1) Political Studies 63, 65; see also Franco Frattolillo, ‘Digital Copyright Protection: Focus on Some 
Relevant Solutions’ (2017) 9(2) International Journal of Communication Networks and Information Security 
282, 282. 



301 
 

still in their infancy. More specifically, digital media were treated simply as a new variant of 

analogue media and exclusive rights, as well as limitations and exceptions to the exclusive 

rights, were extended to cover this new variant. In other words, legislators did not radically 

alter the law: at the inception they merely adjusted the scope of exclusive rights and did not 

separate digital copyright law from its analogue counterpart or draft an entirely new digital law 

to adapt to new digital environments. 

 

After about 40 years of development, circa 2000, digital technologies transformed works into 

various digital formats (MP3, PDF, JPG and FLV) and digital media had become the primary 

form of media. Different types of digital media (eg audio, video, and audio-visual) were 

provided by numerous online platforms and services (eg Facebook, Tik Tok, and iTunes). 

Content providers adopted new business models (eg Ad-Supported Video on Demand).1911 

Each brought new challenges to digital copyright law but, in adapting the law to these 

challenges, legislators merely tinkered around the edges. 1912  Copyright law became a 

‘patchwork quilt’ after so many amendments.1913 In fact, to increase public access to digital 

copyright works, legislators did nothing more than expand existing, or add new, limitations and 

exceptions to digital exclusive rights. Even so, the legal setting of copyright law — broad rights 

with arguably inadequate limitations and exceptions — favoured right holders’ control rather 

than public access. Moreover, copyright holders deployed contractual and technical measures 

to enforce rights and bypass limitations and exceptions, thereby further decreasing the public 

access. Overall, current digital copyright law significantly shifted the Incentive-Access 

Balance to the copyright holder: copyright holders could largely control all access to copyright 

works. The law is in need of a comprehensive overhaul rather than simple piecemeal 

amendments. 

 

 
1911 See Miguel De-Aguilera-Moyano, Antonio Castro-Higueras and José-Patricio Pérez-Rufí, ‘Between 

Broadcast Yourself and Broadcast Whatever: Youtube’s Homepage as a Synthesis of Its Business Strategy’ 
(2019) 28(2) El Profesional De La Información 1, 4; see also Antonio Sánchez and Belén Carro, Digital 
Services in the 21st Century: A Strategic and Business Perspective (John Wiley & Sons, 2017) 54. 

1912 Despite amendments to current digital copyright law such as the EU DRM Directive and the US DMCA are 
often regarded as major amendments, they are still small reforms, rather than complete overhauls to the law. 

1913 P Sean Morris, ‘Beyond Trade: Global Digital Exhaustion in International Economic Regulation’ (2013) 
36(1) Campbell Law Review 107, 137. 
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This Chapter discusses digital technologies and digital copyright law. It begins by examining 

current digital copyright law. It then explains the challenges to the law from digital technologies. 

Finally, it discusses the characterisation of current digital copyright law. This order is quite 

different from that of the previous Chapter, which discusses analogue technology before 

analogue copyright law. Digital technologies influence digital copyright law in a different way 

to the manner in which analogue technologies influence analogue copyright law. Accordingly, 

the development of digital copyright law has been different from the development of analogue 

copyright law. More specifically, since each analogue technology impacts only one particular 

type of work, (for example, the phonograph only has an impact upon sound recordings,) it is 

more appropriate to first trace the development of one specific analogue technology and then 

examine how relevant provisions in analogue copyright law are adapted to the technology after 

it becomes mature.1914 This order is, nevertheless, not appropriate in this Chapter, as every 

digital technology influences all types of works (for example, the internet enables the 

dissemination of all digital media).1915 

 

This Chapter examines current digital copyright law at three levels: national, regional, and 

international. Typically, at the international and regional levels, the law provides guidance for 

the national level, while the national law contains more concrete provisions. At the international 

level, the Berne Convention,1916 the Rome Convention,1917 the TRIPS Agreement,1918 and the 

WCT 1919  and the WPPT, 1920  are analysed. They are the most important international 

copyright-and-related-rights conventions, agreements and treaties, which play a decisive role 

in the creation and development of lower-level copyright laws. Other less important 

 
1914 See Bosher, ‘A Framework Using the Internal and External Perspectives’ (n 1865) 25. 
1915 See ibid. 
1916 Berne Convention for the Protection of Literary and Artistic Works, opened for signature 9 September 1886, 

331 UNTS 217 (entered into force 5 December 1887) (‘Berne Convention’). 
1917 Rome Convention for the Protection of Performers, Producers of Phonograms and Broadcasting 

Organisations, opened for signature 19 June 1980, 496 UNTS 43 (entered into force 1 April 1991) (‘Rome 
Convention’). 

1918 Agreement on Trade Related Aspects of Intellectual Property, opened for signature 15 May 1994, 1869 
UNTS 299 (entered into force 1 January 1995) (‘TRIPS Agreement’). 

1919
 World Intellectual Property Organization Copyright Treaty, opened for signature 20 September 1996, WIPO 
Doc. CRNRIDC/94 (entered into force 6 March 2002) (‘WCT’). 

1920
 World Intellectual Property Organization Performances and Phonograms Treaty, adopted 20 December 
1996, WTO Doc CRNR/DC/95 (entered into force 20 May 2002) (‘WPPT’). 
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conventions, agreements and treaties, such as the Universal Copyright Convention (UCC),1921 

are not covered. At the regional level the focus is EU copyright law because, compared with 

other regional copyright laws such as Regional Trade Agreements (RTAs), it is the most 

comprehensive and is more advanced in many areas, such as the regulation of software and the 

anti-circumvention of (copyright-related) technical measures. EU copyright law refers to the 

13 Directives that harmonise copyright and related rights within the EU.1922 Although there 

are other Directives that are slightly relevant to copyright and related rights, such as the 

Electronic Commerce Directive,1923 these Directives are not addressed. At the national level, 

the US copyright law, in particular the Copyright Act of 1976,1924 is the focus. The US is the 

birthplace of digital technology and the most prominent jurisdiction for regulative initiatives. 

 

The Chapter focuses on digital exclusive rights as well as limitations and exceptions to these 

rights. Notwithstanding that limitations and exceptions are contained in provisions different 

from exclusive rights, in this thesis they are viewed as part of the rights and not something 

separate from them.1925 Indeed, they are ‘largely the product of legislative deliberations about 

how far exclusive rights should extend and under what circumstances and to what extent those 

rights should be curtailed.’1926 Due to the limited scope, the focus of rights and limitations and 

exceptions is on statutory provisions, not on judicial rulings. Therefore, the case law that 

 
1921 Universal Copyright Convention, opened for signature 6 September 1952, 216 UNTS 132 (entered into force 

16 September 1955) (‘UCC’). 
1922 Computer Programs Directive (91/250/EEC); Computer Programs Directive (2009/24/EC); Rental Right 

Directive (92/100/EEC); (2006/115/EC); Satellite and Cable Directive (93/83/EEC); Copyright Term 
Directive (93/98/EEC); (2006/116/EC); Database Directive (96/9/EC); Information Society Directive 
(2001/29/EC); Resale Rights Directive (2001/84/EC); Enforcement Directive (2004/48/EC); Orphan Works 
Directive (2012/28/EU); CRM Directive (2014/26/EU); Directive Implementing the Marrakesh Treaty 
(2017/1564); Online Broadcasting and Re-dissemination Directive (2019/789); DSM Directive (2019/790). 

1923 Directive 2000/31/EC of the European Parliament and of the Council of 8 June 2000 on Certain Legal 
Aspects of Information Society Services, in Particular Electronic Commerce, in the Internal Market [2000] 
OJ L 178 (‘Electronic Commerce Directive’). 

1924 Copyright Act of 1976 (n 481). 
1925 Some consider limitations and exceptions to exclusive rights as an inseparable part of the exclusive rights, 

rather than an independent part that separated from the rights. See, eg, Giblin and Weatherall (n 2). 
1926 Pamela Samuelson, ‘Justifications for Copyright Limitations and Exceptions’ (2015) in Ruth L Okediji (ed), 

Copyright Law in an Age of Limitations and Exceptions (Cambridge University Press, 2017). Geiger 
comments that ‘(limitations and exceptions to exclusive rights) are no more than simple tools for the 
legislators to delimit the scope of the right, in order to maintain the balance of right holders’ and users’ 
rights.’ Christophe Geiger, ‘Copyrighting Ideas? Copyright on Information Technology Products and Its 
Consequences for Future Creativity’ (2010) 4(1-2) International Journal of Intellectual Property 
Management 45, 52. 
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involves the scope of digital rights in the context of different subject matters is not addressed.  

 

In relation to digital exclusive rights, only dissemination-related rights are concentrated upon, 

such as the distribution right and the communication to the public right.1927 Although anyone 

can easily change or adapt a digital copyright work, leading to the surge of plagiarism and 

misappropriation, the exclusive right to prepare derivative works and moral rights are not 

discussed. 

 

In relation to limitations and exceptions to digital rights, the terms ‘limitations’ and ‘exceptions’ 

‘have multiple meanings and apply to a variety of legal mechanisms’. 1928  As Quintais 

summarised:  

 

In a broad sense, they include the concept of “negative rights”, exemptions from protected 

subject matter, conditions or limits on the scope and duration of protection, limitations and 

exceptions in the traditional sense, the minor exceptions doctrine, the three-step test, 

compulsory licences, and the doctrine of exhaustion (or first sale).1929 

 

As noted by Quintais, ‘from a conceptual standpoint, the terms can be understood in many 

possible ways’:1930 

 

On the one hand, an “exception” can refer to a permitted use that is unremunerated, a rule that 

provides immunity from liability, or a carve-out from the scope of an exclusive right. On the 

other hand, a “limitation” can mean a remunerated permitted use, a category of content 

excluded from copyright protection, or a boundary to exclusivity.1931 

 

In this Chapter, limitations and exceptions only refer to statutory exemptions and exceptions 

 
1927 Oprysk for the first time uses the phrase ‘dissemination-related rights’, see Oprysk (n 38) 14. 
1928 Quintais, ‘Copyright in the Age of Online Access’ (n 1886) 167. 
1929 Ibid. 
1930 Ibid. 
1931 Ibid. 
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under national, regional, and international copyright laws that enable free uses of protected 

works, though some of these uses are subject to equitable remuneration obligations. 1932 

‘Exemptions from protected subject matter’, ‘conditions or limits on the scope and duration of 

copyright protection’1933 are considered as restrictions upon copyright itself and are thus not 

addressed. Compulsory licences as well as levy systems and other fair compensation schemes 

for copyright holders are sperate topics and are not further discussed.1934 Among limitations 

and exceptions, those that privilege online content intermediaries1935  from third-party non-

authorised duplication and dissemination of (or access to) protected works, known as safe-

harbour provisions,1936 are also deemed as an independent topic and are not discussed. By 

contrast, the doctrine of exhaustion (or first sale),1937 despite being a restriction upon copyright, 

is vital and discussed in detail. Certain limitations and exceptions that are only relevant to 

particular groups of works, such as out-of-commerce works1938 or orphan works,1939 are not 

included in the discussion. 

 

From the legal perspective, after the examination of current digital copyright law, this Chapter 

describes, from the economic and technical perspectives, two prominent transitions from digital 

technology that seriously challenge digital copyright law. The first transition is given the name 

Decentralisation, which means that the ability to massively duplicate and disseminate 

copyright works, initially possessed exclusively by the traditional upper-level copyright holder, 

is gradually acquired by the lower-level content user in a decentralised process. The second 

 
1932 Samuelson, ‘Justifications for Copyright Limitations and Exceptions’ (n 1926) 1. 
1933 Quintais, ‘Copyright in the Age of Online Access’ (n 1886) 167. 
1934 Gervais comments that ‘[t]he traditional view of the exercise of copyright is binary: exclusive rights vs 

exceptions. This is reflected in most national laws and in European directives. But there is, in fact, a very 
important and substantial middle ground, an area comprising compulsory licenses and collective 
management, in which right holders have, de jure or de facto, lost the ability to say no but not the right to be 
paid for the use of their works.’ Daniel Gervais, ‘Licensing the Cloud’ (2012). 

1935 Some of the content intermediaries are also referred to as intermediary service providers (ISPs). 
1936 Examples of safe-harbour provisions are Electronic Commerce Directive art 14(1) and DSM Directive art 

14(1). 
1937 Examples of copyright exhaustion (or first sale) provisions are art 4 of the Computer Programs Directive; art 

9 of the Rental Right Directive; art 5 and 7 of the Database Directive; art 4 of the Information Society 
Directive. 

1938 Examples of limitations and exceptions that are relevant to out-of-commerce works are arts 8 to 11 of the 
DSM Directive. 

1939 Examples of limitations and exceptions that are relevant to orphan works are art 6 of the Orphan Works 
Directive. 
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transition is named Ubiquitous Digital Copying, which means that every activity involving a 

digital copyright work generates copies. 

 

This Chapter then investigates and summarises online disseminations of copyright works from 

the business perspective. Although it seems that there are numerous ways of disseminating a 

work via the internet, such as sending a picture via email, or sharing the hyperlink of a video, 

they can all be classified either as a copy mode or a non-copy mode, according to whether the 

content user receives a permanent copy of the work. The representation of the copy mode is 

downloading, and that of the non-copy mode is streaming. 

 

Eventually, back to the legal perspective, this Chapter attempts to characterise current digital 

copyright law. Under the law, copyright holders could largely control all access to copyright 

works. Therefore, it is argued that the characterisation of current digital copyright law is access-

centric. 

 

 
4.2 THE CHALLENGE OF DIGITAL TECHNOLOGIES TO COPYRIGHT LAW 

 
From the late 20th century, digital technologies1940 began to lead to fundamental changes in 

copyright law, a transition referred to as digital disruption.1941 From the late 1990s, increasing 

numbers of analogue recording mediums such as vinyl records and cassettes were replaced by 

digital mediums such as CDs and digital versatile discs. This signified the beginning of a new 

era — the digital age — in which digital technologies converted increasingly information from 

analogue forms to digital formats, a process known as digitalisation. 1942  Moreover, 

 
1940 Digital technologies are also referred to as digital media technologies. 
1941 The digital disruption is also known as the digital media revolution. 
1942 Rahaman comments that ‘[t]he word digital basically comes from the computer background. It simply means 

something is presented in using digits, particularly binary digits. That means any content that has a physical 
existence can be turned into a machine readable object by using binary digits i.e. 0 and 1.’ Wasim Rahaman, 
‘Digital Libraries, Digital Repositories, Digital Copyright: Overview, Challenges and Solutions in 
Technology Era’ (2017). ‘Digitalization means the use of digital technologies and of data (digitized and 
natively digital) in order to create revenue, improve business, replace/transform business processes, not 
simply digitizing them, and create an environment for digital business, whereby digital information is at the 
core.’ ‘Digitization, Digitalization and Digital Transformation: The Differences’ (Web Page) <https://www.i-
scoop.eu/digital-transformation/digitization-digitalization-digital-transformation-disruption/>. 
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increasingly information is created digitally such as software. With the emergence of digital 

information, information storage and information communication shifted from analogue to 

digital as well. Notably, unlike most analogue technologies that only influence particular types 

of content, digital technologies have an effect on all types of content.1943 

 

On the one hand, to take advantage of the new methods of storing, replicating, and 

disseminating contents made possible by digital technologies, almost all copyright holders 

accelerate their pace of digitalisation. On the other hand, all copyright holders are obsessed by 

digital piracy,1944 its emergence and spread also facilitated by digital technologies.1945 Digital 

piracy is defined by the World Trade Organisation (WTO) as ‘infringements of copyright and 

related intellectual property rights in digital products’.1946 Digital technologies, including the 

internet, enable anyone to easily duplicate and transmit perfect1947 copies of copyright works 

 
1943 See Bosher, ‘A Framework Using the Internal and External Perspectives’ (n 1865) 25. 
1944 Digital piracy is also known as internet piracy or online piracy. 
1945 Many have commented on the seriousness of digital piracy: ‘[d]igital piracy is clearly a constant menace to 

the entertainment industry’; ‘[t]he problem of online piracy is too big to ignore’; ‘[f]orget about the war on 
drugs, the war on terror, the war on illegal immigrants. The biggest war is the war on movie piracy.’ Igor 
Slabykh, ‘The New Approaches to Digital Anti-Piracy in the Entertainment Industry’ (2019) 19(1) UIC 
Review of Intellectual Property Law 75, 76. 

1946 Mateja Kos Koklic et al, ‘The Role of Subjective Knowledge and Perceived Consequences in Shaping 
Attitude and Intention Toward Digital Piracy’ (2012) 25 (sup2) Economic Research-Ekonomska Istraživanja 
21, 22, quoting WTO, Agreement on Trade-Related Aspects of Intellectual Property Rights, Marrakesh 
Agreement Establishing the World Trade Organization, opened for signature 15 May 1994, 1869 UNTS 299 
(entered into force 1 January 1995) annex IC, s 4, art 51. Other definitions of digital piracy include 
‘[i]nternet piracy is defined as the unauthorized copying and distribution via the internet (P2P networks, 
pirate servers, illegal websites, and hacked computers) of intellectual property, such as movies, music, 
games, and software…’ Ian Phau, Min Teah and Johan Liang, ‘Investigating the Factors Influencing Digital 
Movie Piracy’ (2016) 22(5) Journal of Promotion Management 637, 639. Marcum et al add that ‘[d]igital 
piracy is defined as the illegal act of copying digital goods, software, digital documents, digital audio 
(including music and voice), and digital video for any reason other than to backup without explicit 
permission from and compensation to the copyright holder.’ Catherine D Marcum et al, ‘Examining the 
Intersection of Self-control, Peer Association and Neutralization in Explaining Digital Piracy’ (2011) 12(3) 
Western Criminology Review 60, 60. Sagheb-Tehrani comments that ‘[i]nternet piracy is defined as the 
downloading of copyrighted materials from online sources.’ Mehdi Sagheb-Tehrani, ‘Towards a Conceptual 
Model of Software Piracy: From Students Perspective’ (2012) 11(4) International Journal of Business 
Information Systems 442, 442. Belleflamme and Peitz state that ‘[d]igital piracy is defined as “the act of 
reproducing, using, or distributing information products, in digital formats and/or using digital technologies, 
without the authorization of their legal owners.”’ Laura Rózenfeldová and Pavol Sokol, ‘Liability Regime of 
Online Platforms New Approaches and Perspectives’ (2019) 3 EU and Comparative Law Issues and 
Challenges Series 866, 866, quoting Paul Belleflamme and Martin Peitz, ‘Digital Piracy: An Update’ (2014). 

1947 As explained in Chapter three, digital copies of copyright works, even multiple-generation copies, are 
created without any loss of quality. They have the exact same size, content and form with the original copies. 
They are identical and indistinguishable from the original copies. 
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at almost no cost1948 to anywhere in the world.1949 They also enable the works to be streamed 

or re-streamed to any user located in any country with a computer and the internet access.1950 

More generally, information today is digitalised and can be accessed easily, cheaply and 

remotely — transition known as the ‘digital agenda’.1951 Therefore, compared with analogue 

piracy, digital piracy is much more serious as it is easier and cheaper and of potentially 

unlimited scale. 1952  In other words, once copyrighted works are transformed into binary 

sequences, copyright holders often find it extremely difficult to manage these digital 

transformations, thereby largely losing control over those works.1953 

 

To fight against digital piracy and to regulate copyright holders’ exploitations of their works in 

cyber space, copyright law has been extended from the analogue to the digital realm, and so 

was born the digital copyright law. Despite the term ‘digital copyright law’ being used widely 

by researchers in different disciplines, it is a very loosely defined term. Simply, ‘digital 

copyright law’ has come to broadly refer to any provision or regulation dealing with copyright 

issues in the digital environment. As the internet is borderless, digital materials are constantly 

transmitted from copyright holders and content users located in certain countries to receivers 

in other countries, requiring digital copyright law to be multinational. Therefore, before any 

discussion of digital copyright law, it is necessary to briefly review how copyright law develops 

from the national level to multinational levels. 

 

 
 

1948 Ku comments that ‘[t]he only costs of becoming a global distributor (or pirate) of digital content are the 
price of a computer, Internet access, and electricity.’ Ku, ‘The Creative Destruction of Copyright’ (n 1813) 
272-73. 

1949 See, eg, Gaetano Dimita, ‘The WIPO Right of Making Available’ in Paul Torremans (ed) Research 
Handbook on Copyright Law (Edward Elgar Publishing, 2017). 

1950 For an explanation of digital streaming, see Whitney Merrill, ‘Going Overboard with Fixation: Potential 
Copyright Liability of Watching Streaming Pirated Video on Electronic Devices’ (2014) 20; see also João 
Pedro Quintais and Joost Poort, ‘The Decline of Online Piracy: How Markets-Not Enforcement-Drive Down 
Copyright Infringement’ (2019) 34(4) American University International Law Review 807, nn 144. 

1951 See, eg, Dimita, ‘The WIPO Right of Making Available’ (n 1949); see also Information Society Directive 
Recital 15. 

1952 Slabykh adds that ‘[m]oreover, it seems that the future of the industry depends on successful digital 
antipiracy.’ Slabykh (n 1945) 77. 

1953 Bosher argues that ‘[i]t has become impossible to control the spread of information on the internet; as soon 
as content is online, it is accessible and sharable.’ Bosher, ‘A Framework Using the Internal and External 
Perspectives’ (n 1865) 26. 
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4.3 ADAPTING EXCLUSIVE RIGHTS IN DIGITAL TECHNOLOGIES 

 
4.3.1 Exclusive Rights in Copyright Law 

Originally, copyright law was exclusively national, meaning that copyright was a national and 

territorial right protected within the country’s geographic area according to each country’s 

legislation.1954 However, exclusive national copyright protection was insufficient when works 

authored in one country were exploited in another country.1955 For example, works registered 

in England and protected by the English Statute of Anne, when imported to the US, could be 

commercially duplicated and disseminated without the authors’ consent: the US Copyright Act 

of 1790 for a very long time only protected works created by US authors and offered no 

protection against works created by foreigners.1956 

 

From the 19th century, developments in cross border trade and improvements in technology led 

increasing numbers of works to be accessed by users located in different countries, gradually 

raising the necessity of copyright protection at the regional level.1957  As a result, bilateral 

agreements were concluded between countries to protect the works created by their nationals 

in those countries.1958  However, these bilateral agreements caused undue complexity and 

uneven protection and it became apparent that a better solution was for more countries to join 

and ensure protection by way of multilateral arrangements, international agreements, treaties 

and also conventions.1959 So was born the first international copyright treaty — the Convention 

for the Protection of Literary and Artistic Works, signed in Berne in 1886,1960  commonly 

referred to as the Berne Convention.1961 

 
1954 In other words, national copyright law follows the principle of territoriality. 
1955 See Robert Gachago, ‘The Effect of Technology on Copyright’ (Daktaro Disertacija, Keiptauno 

Universitetas, 2011) 19. 
1956 Copyright Act of 1790 (n 638) § 5. 
1957 See Josephine Asmah, ‘Recent Challenges to the Protection of Copyright in Literary Works: A Study of 

Ghana and Canada’ (LLM Thesis, Dalhousie University, 1998) 14; see also Ayse Onat, ‘Copyright Protection 
on the Internet: Analysis of an International, Regional and Nationally Based Protection’ (Master Thesis, 
University of Lund, 2006) 6. 

1958 Ibid. 
1959 Nicoline A van de Haterd, ‘Vermeer v. Pollock: A Case for the Expansion of Moral Rights in the United 

States’ (2019) 57(1) Duquesne Law Review 145, 153; Onat (n 1957) 6; Åsa Enström, ‘A Legal Analysis of 
Copyright Protection of Music on the Internet’ (Master Thesis, University of Lund, 1999) 13-4. 

1960 The Berne Convention was originally concluded in 1886. 
1961 Berne Convention (n 1916). 
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With the advancement of analogue technologies, not only works that were ‘products of the 

author’s intellect’ needed to be protected under copyright, but works that were the ‘products of 

investment by producers and other investors’ also needed to be protected under copyright or 

related rights.1962 ‘Related rights’ was a new concept referring to rights which were related to, 

or neighbours of, copyright.1963 Under the common law copyright system, it is relatively easy 

for a work to qualify for copyright protection. In contrast, under the civil law copyright 

system,1964 it was only works having a high level originality that could be protected under 

copyright, and works which could not satisfy the originality requirement were excluded, 

notwithstanding some of them were in need of protection.1965 In order to protect those works 

and not distort the copyright system, civil law countries invented the concept of related rights. 

Even though related rights are not copyrights, they could ‘provide a protection against certain 

acts which can very loosely be associated with copyright infringements’.1966  The level of 

protection is ‘normally less than that provided for the exclusive rights of copyright’.1967 The 

first international related rights treaty was the Convention for the Protection of Performers, 

Producers of Phonograms and Broadcasting Organisations, adopted at Rome in 1961, known 

as the Rome Convention.1968 

 

In the face of further analogue technological developments, some developed countries pushed 

 
1962 Correa (n 1967) 382. Related rights are also known as neighbouring rights, entrepreneurial rights or media 

rights. 
1963 Jehoram comments that ‘[r]ights neighboring to copyright, are, by definition, rights which are not genuine 

copyrights. They provide a strengthened protection against certain acts of unfair competition which can very 
loosely be associated with copyright infringements. Therefore, they are situated “in the vicinity of” 
copyright.’ Herman Cohen Jehoram, ‘The Nature of Neighboring Rights of Performing Artists, Phonogram 
Producers and Broadcasting Organizations’ (1990) 15(1) Columbia-VLA Journal of Law and the Arts 75, 76. 

1964 The civil law copyright system is also known as the droit d’auteur system. 
1965 See, eg, P Bernt Hugenholtz, ‘Neighbouring Rights Are Obsolete’ (2019) 50(8) IIC-International Review of 

Intellectual Property and Competition Law 1006. 
1966 Jehoram (n 1963) 76. 
1967 Correa comments that ‘[i]n brief, the terms – “neighbouring rights” and “related rights” – are used to refer to 

the rights that are regarded as being neighbours to or are related to copyright, although they are often or 
usually comprised in the copyright legislation. …the level of protection for related rights is normally less 
than that provided for the exclusive rights of copyright.’ Carlos M Correa, Research Handbook on the 
Interpretation and Enforcement of Intellectual Property Under WTO Rules (Edward Elgar Publishing, 2010) 
380, 382. 

1968 Rome Convention (n 1917). 
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hard to ‘include intellectual property rights in the multilateral trading system’,1969  thereby 

leading to a treaty for both copyright and related rights as well as almost all other areas of IP1970 

— the Trade-Related Aspects of Intellectual Property Rights Agreement.1971 Signed in 1994, 

the TRIPS Agreement is one of the most important agreements of the WTO, which is an 

international economic organisation whose goal is to ‘ensure that trade flows as smoothly, 

predictably and freely as possible’.1972 

 

From the late 20th century, digital technologies, especially the internet, enabled users located 

in different parts of the world to easily and instantly access copyright works via different types 

of media platforms, thereby further increasing the demand for international protection of 

copyright.1973  The World Intellectual Property Organisation (WIPO), an international body 

under the United Nation responsible for promoting the protection of intellectual property 

throughout the world, initiated a series of negotiations that led to two international treaties — 

the WIPO Copyright Treaty (WCT)1974 and the WIPO Performances and Phonograms Treaty 

(WPPT),1975 both of which came into force in 2002, and are referred to as the ‘WIPO Internet 

Treaties’. The WCT governs copyright and the WPPT regulates related rights. They represent 

the transition of ‘international copyright law into the information age’.1976 

 

 
1969 This was happened during the Uruguay Round of the General Agreement on Tariffs and Trade (GATT) 

between 1989 and 1990. GTAA for the first time brought intellectual property rules into the framework of the 
WTO, see Amit Guleria, ‘Historical Development of Intellectual Property Rights Regime: A Shift from 
GATT to WTO’ (2016) 5(2) Academic Discourse 91. 

1970 The covered IP areas are: (1) copyright and related rights; (2) trademarks; (3) geographical indications; (4) 
industrial designs; (5) patents; (6) layout-designs (topographies) of integrated circuits; (7) protection of 
undisclosed information (trade secret), see Daniel J Gervais, ‘The TRIPS Agreement: Interpretation and 
Implementation’ (1999) 21(3) European Intellectual Property Review 156, 156-59. 

1971 TRIPS Agreement (n 1918). 
1972 WTO, (Web Page) < https://www.wto.org/english/thewto_e/whatis_e/inbrief_e/inbr_e.htm >. For a 

discussion of the TRIPS Agreement, see Onat (n 1957) 10-13; Correa (n 1967) 379, 382; Enström (n 1959) 
23; Gachago (n 1955) 25; Mariana G Valente, ‘Digital Technologies and Copyright: International Trends and 
Implications for Developing Countries’ (2020) Digital Pathways at Oxford Paper Series: no 1, 3. 

1973 For a trace of the statutory background of the WCT and the WPPT, see Onat (n 1957) 13; Gachago (n 1955) 
27; Quintais, ‘Copyright in the Age of Online Access’ (n 1886) 47; Enström (n 1959) 20; Dimita, ‘The WIPO 
Right of Making Available’ (n 1949) 2. 

1974 WCT (n 1919). 
1975 WPPT (n 1920). 
1976 See, eg, Ruth L Okediji, ‘Regulation of Creativity Under the WIPO Internet Treaties’ (2008) 77(5) Fordham 

Law Review 2379, 2379 (citation altered). 
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4.3.1.1 Exclusive Rights in International Copyright law 

In international copyright law,1977 the rights granted to authors and related rights holders are 

twofold: economic rights and moral rights.1978 Moral rights are not the focus of the thesis. As 

for economic rights, the copyright terminology ‘exclusive rights’ is used to replace the words 

‘economic rights’, even though the latter is used in the conventions, agreements and treaties. 

The reason behind this replacement is to give the concept ‘exclusive rights’ a consistent 

meaning across all chapters of this thesis. Different copyright and related rights agreement and 

treaties accord different bundles of exclusive rights. In the context of this thesis, a more specific 

exclusive right having a narrower scope is classified within a more general exclusive right with 

a larger scope. For example, the broadcasting right is considered as a specific right under either 

the public performance right or the communication to the public right. Sometimes, different 

treaty language is used to describe one right, making it seem like there are several different 

rights. For example, the fixation right is deemed equal to the reproduction right. 

 
Exclusive Rights in the Berne Convention 
The Berne Convention has been re-drafted, revised, and amended in a series of ‘Acts’.1979 The 

latest version is the Paris Act of the Berne Convention, known as the Paris Act of 1979.1980 

Today, the Convention is ratified by 176 Member States, meaning that most countries in the 

world now adhere to this Act or are bound by sequel treaties which incorporate most of its 

provisions, along with these treaties’ own provisions.1981 The Convention thus remains one of 

the most important international IP treaties.1982 The objectives of the Berne Convention are to 

harmonise copyright statutes of Member States, to eliminate copyright formalities, and to 

 
1977 International copyright and related rights conventions, agreements and treaties, the so called international 

copyright law, based on their administrative body, can be divided into two clusters: one cluster is managed 
by the WTO and the other is administered by the WIPO. To be more specific, except the TRIPS Agreement, 
which is under the administration of the WTO, all other conventions, agreements, and treaties are under the 
WIPO. 

1978 See Ayşegül Tüfekçi, ‘Economic and Moral Rights in Turkish and European Union Copyright Law’ (PhD 
Thesis, Bahçeşehir University, 2009). 

1979 Geller, ‘International Copyright’ (n 205) 85; for a discussion of these ‘Acts’, see WTO, (Web Page) 
<https://www.wipo.int/treaties/en/ip/berne/summary_berne.html>; Gachago (n 1955) 21. 

1980 Paris Convention for the Protection of Industrial Property, opened for signature 20 March 1883, 828 UNTS 
305 (entered into force 7 July 1884) <https://www.wipo.int/treaties/en> (‘Paris Convention’). 

1981 See, eg, Gachago (n 1955) 20. 
1982 See, eg, Konstantina Stergianou, ‘The Intellectual Property Issues that Arise by Mass Digitization – A 

Google Books Case Analysis’ (MA Thesis, International Hellenic University, 2019) 10. 
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prevent any discrimination against the Member States.1983 It is based on three principles1984 

— principle of ‘national treatment’, ‘automatic protection’, and ‘independence of protection’ 

— and one standard — the minimum protection standard.1985 In this way, this Convention 

frames the treaty regime in the field of copyright and related rights, and thus been regarded as 

the backbone of international copyright law. 1986  However, it does not have any dispute 

settlement mechanism or enforcement measures.1987 
 
Under the Berne Convention, Member States are obligated to protect the rights of authors in 

their literary and artistic works.1988 Four exclusive rights1989 are conferred to authors by the 
 

1983 Onat (n 1957) 7. 
1984 The three basic principles are: (1) Principle of National Treatment: ‘[w]orks originating in one of the 

Contracting States (ie works the author of which is a national of such a State or works first published in such 
a State) must be given the same protection in each of the other Contracting States as the latter grants to the 
works of its own nationals)’; (2) Principle of Automatic Protection: ‘[p]rotection must not be conditional 
upon compliance with any formality’; (3) Principle of Independence of Protection: ‘[p]rotection is 
independent of the existence of protection in the country of origin of the work. If, however, a contracting 
state provides for a longer term of protection than the minimum prescribed by the Convention and the work 
ceases to be protected in the country of origin, protection may be denied once protection in the country of 
origin ceases.’ WTO, ‘Summary of the Berne Convention for the Protection of Literary and Artistic Works’ 
(Web Page) <https://www.wipo.int/treaties/en/ip/berne/summary_berne.html>. 

1985 Onat adds that ‘[t]he other feature of the Bern Convention is that it focuses on minimum protection standards 
and allows contracting states to enter into special agreements in order to provide a greater protection than the 
Convention provided that those agreements are not contrary to the Convention. Therefore while providing 
minimum protection standard, it left open to member states, not only to legislate certain rights or subject 
matter but to given larger protection, but also to encourage entering into special agreements between Union 
countries such as the conclusion of WCT.’ Onat (n 1957) 9. Some consider that the Berne Convention has 
four Principles: Minimum Rights, Automatic Protection, National Treatment, and Independence of 
Protection. See Patricia Akester, ‘International Copyright and the Challenges of Digital Technology’ (PhD 
Thesis, Queen Mary College, 2002) 61. 

1986 Lily Martinet, ‘Traditional Cultural Expressions and International Intellectual Property Law’ (2019) 47(1) 
International Journal of Legal Information 6, 7. For the criticisms against the Berne Convention, see 
Anthony D’Amato and Doris Estelle Long, International Intellectual Property Law (Kluwer Law 
International, 1997) 267. 

1987 Akester comments that ‘[t]here are very few enforcement measures. Disputes regarding interpretation of 
provisions of the Berne Convention can be settled before the International Court of Justice, but the 
enforcement of the court’s judgment against a country of the Union would depend on the goodwill of that 
country. There have in fact been no reference to the court under the Convention.’ Akester (n 1985) 64. 

1988 The right of broadcasting and re-broadcasting is considered as a specific right (or a sub-right) under the right 
of public performance or the right of communication to the public. Oprysk comments that ‘[t]he right of 
authorising broadcasting under the BC (Berne Convention) is understood to include only wireless 
communication, which is also reflected in the heading of the Article. Communication by wire is instead 
covered by the right of communication to the public by wire under art 11bis(1)(ii). On the other hand, the 
right of communication to the public of the performance of dramatic and musical works covers both 
communication by wire and wireless communication. Similarly, the right of communication to the public of 
the recitation of literary works under art 11ter(1)(ii) covers both types of communication.’ Oprysk (n 38) 
194-95. 

1989 In this thesis, although it is considered that under the Berne Convention, four general exclusive rights were 
granted to authors, it should be noted that ten specific (dissemination-related) exclusive rights were actually 
provided to the authors: ‘1. reproduction in any manner or form (art 9(1)); 2. public performance of dramatic, 
dramatico-musical and musical works by any manner or means (art 11(1)(i)); 3. communication to the public 
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Berne Convention: reproduction (art 9),1990 distribution (art 14),1991 public performance (art 

11, bis, and 14), and communication to the public (art 11, bis, ter, and 14).1992  With the 

exception of the reproduction right, the rights are accorded to certain types of protected 

contents. In other words, under the Convention, there is no general right of distribution, public 

performance, and communication to the public to all types of works. 

 

Exclusive Rights in the Rome Convention 

The Berne Convention governs copyright, and the Rome Convention regulates related rights.1993 

Thus, the Rome Convention is sometimes regarded as a complement to the Berne Convention 

and the two Conventions are often discussed together by legal scholars and commentators.1994 

Ratified by 12 contracting parties, the Rome Convention adopts, inter alia, the national 

treatment principle and the minimum protection standard, and constitutes one of the most 

important conventions, agreements and treaties on related rights with notable influence on the 

 
of performances (art 11(1)(ii)); 4. broadcasting and any communication to the public by any means of 
wireless diffusion of signs, sounds or images (art 11bis (1)(i)); 5. communication to the public by wire of 
broadcasts and rebroadcasts (art 11bis(1)(ii)); 6. public communication of broadcasts by loudspeakers or 
other analogous instruments (art 11bis(1)(iii)); 7. public recitation of literary works (art 11ter (1)(i)); 8. 
public communication of recitations of literary works (art 11ter (1)(ii)); 9. distribution of cinematographic 
adaptations and reproductions of works (art 14(1)(i));10. public performance and communication to the 
public by wire of cinematographic adaptations and reproductions (art 14(1)(ii)).’ Kostiantyn Zerov, ‘Right of 
Reproduction and Right of Making Available to the Public in the Eu-Ukraine Association Agreement’ (2019) 
5 Theory and Practice of Intellectual Property 15, 16; Wael Refai, ‘Copyright in the Digital Age from the 
Human Rights Perspective’ (Master Thesis, University of Lund, 2003) 19. 

1990 Right of Reproduction — art 9(1): ‘…the reproduction of these works, in any manner or form.’ 
1991 The Berne Convention (as well as the TRIPS Agreement) does not have a substantive provision on a distinct 

right of distribution, see Peter Mezei, ‘Digital First Sale Doctrine Ante Portas: Exhaustion in the Online 
Environment’ (2015) 6(1) Journal of Intellectual Property, Information Technology and Electronic 
Commerce Law 23, 25. 

1992 For dramatic and musical works, Right of Public Performance and Right of Communication to the Public of 
a Performance — art 11(1): ‘(i) the public performance of their works, including such public performance by 
any means or process; (ii) any communication to the public of the performance of their works. Broadcasting 
and related rights’ — art 11bis: ‘(i) the broadcasting of their works or the communication thereof to the 
public by any other means of wireless diffusion of signs, sounds or images; (ii) any communication to the 
public by wire or by rebroadcasting of the broadcast of the work, when this communication is made by an 
organization other than the original one; (iii) the public communication by loudspeaker or any other 
analogous instrument transmitting, by signs, sounds or images, the broadcast of the work.’ Certain rights in 
literary works — art 11ter: ‘(i) the public recitation of their works, including such public recitation by any 
means or process; (ii) any communication to the public of the recitation of their works.’ Cinematographic 
and related rights — art 14: ‘(i) the cinematographic adaptation and reproduction of these works, and the 
distribution of the works thus adapted or reproduced; (ii) the public performance and communication to the 
public by wire of the works thus adapted or reproduced.’ Berne Convention (n 1916). 

1993 For a discussion of the Rome Convention, see Gachago (n 1955) 22-24. 
1994 See, eg, Geller, ‘International Copyright’ (n 205) 88-89. 
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TRIPS Agreement and the WPPT.1995 

 

The Rome Convention protects the rights of performers, phonogram producers, and 

broadcasting organisations in performances, phonograms (sound recordings), and 

broadcasts. 1996  In art 7(1), performers are not given an exclusive right, but merely ‘the 

possibility of preventing’ certain acts: broadcasting and the communication to the public of 

their performances, fixation of their unfixed performances and reproduction of a fixed 

performance in certain cases.1997 As pointed out by Professor Carlos Correa, the ‘legal means 

that would enable performers to prevent those acts are not spelt out and have deliberately been 

left to regional and national legislation.’1998 

 

In contrast, the protection offered to phonogram producers and broadcasting organisations are 

in the form of exclusive rights, which are in art 10 (Right of Reproduction for Phonogram 

Producers)1999 and art 13 (Minimum Rights for Broadcasting Organizations).2000 Overall, the 

producers of phonograms have the right of reproduction and broadcasting organisations have 

the rights of reproduction,2001 public performance, and communication to the public. 

 

 

 
1995 See Correa (n 1967) 383-84; see also Enström (n 1959) 17-18. 
1996 See Geller, ‘International Copyright’ (n 205) 89. 
1997 Article 7(1) states that: ‘1. The protection provided for performers by this Convention shall include the 

possibility of preventing: (a) the broadcasting and the communication to the public, without their consent, of 
their performance, except where the performance used in the broadcasting or the public communication is 
itself already a broadcast performance or is made from a fixation; (b) the fixation, without their consent, of 
their unfixed performance; (c) the reproduction, without their consent, of a fixation of their performance: (i) 
if the original fixation itself was made without their consent; (ii) if the reproduction is made for purposes 
different from those for which the performers gave their consent; (iii) if the original fixation was made in 
accordance with the provisions of art 15, and the reproduction is made for purposes different from those 
referred to in those provisions.’ Rome Convention (n 1917). 

1998 Correa (n 1967) 387 (citation altered). 
1999 Article 10 states that: ‘Producers of phonograms shall enjoy the right to authorize or prohibit the direct or 

indirect reproduction of their phonograms.’ Rome Convention (n 1917). 
2000 Article 13 states that: ‘Broadcasting organisations shall enjoy the right to authorize or prohibit: (a) the 

rebroadcasting of their broadcasts; (b) the fixation of their broadcasts; (c) the reproduction: (i) of fixations, 
made without their consent, of their broadcasts; (ii) of fixations, …, of their broadcasts, if the reproduction is 
made for purposes different from those referred to in those provisions; (d) the communication to the public 
of their television broadcasts if such communication is made in places accessible to the public against 
payment of an entrance fee…’Rome Convention (n 1917). 

2001 The right of fixation is considered equal to the right of reproduction. 
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Exclusive Rights in the TRIPS Agreement 

The TRIPS Agreement is binding on all 164 members of the WTO and is regarded as the most 

influential international instrument for the protection of intellectual property rights (IPRs).2002 

The objectives of the TRIPS Agreement are to encourage international trade and protect IPRs 

by promoting harmonised, adequate, and effective intellectual property (IP) statutes in WTO 

Member States.2003  It supplements and modifies the previous IPR conventions, and covers 

both copyright and related rights as well as other areas of IP and is the most comprehensive 

multilateral agreement on IPRs.2004  In relation to copyright and related rights, it requires 

compliance with, inter alia,2005  the Berne Convention2006  and the Rome Convention, and 

clarifies and adds certain contents, mostly related to the ‘protection of computer programs and 

databases’.2007  The national treatment principle and the minimum protection ‘standard that 

form the basis of the Berne Convention and the Rome Convention can also be found in the 

TRIPS Agreement’,2008 which introduced a new principle — most favoured nation.2009 In a 

departure from all preceding IPR treaties and agreements,2010 the TRIPS Agreement contains 

 
2002 For a trace of the statutory background of the TRIPS Agreement, see Hongkai Zhang, ‘Exhaustion Doctrine: 

Close to the Ultimate Aim of Copyright’ (Master Thesis, University of Lund, 2009) 29; see also Correa (n 
1967) 382; Enström (n 1959) 23-24; Gachago (n 1955) 25-26; Onat (n 1957) 10-13; Valente (n 1972) 3-7. 

2003 The Preamble of the TRIPS Agreement states its objective: ‘…reduce distortions and impediments to 
international trade, and taking into account the need to promote effective and adequate protection of 
intellectual property rights, and to ensure that measures and procedures to enforce intellectual property rights 
do not themselves become barriers to legitimate trade. Article 7 of this Agreement states that: [t]he protection 
and enforcement of intellectual property rights should contribute to the promotion of technological 
innovation and to the transfer and dissemination of technology, to the mutual advantage of producers and 
users of technological knowledge and in a manner conducive to social and economic welfare, and to a 
balance of rights and obligations.’ 

2004 Adrian Otten and Hannu Wager, ‘Compliance With TRIPS: The Emerging World View’ (1996) 29(3) 
Vanderbilt Journal of Transnational Law 391, 391. 

2005 The TRIPS Agreement ‘embodies provisions of some earlier instruments like the Berne Convention of 1971, 
the Paris Convention of 1967, the Rome Convention of 1961, the Treaty on Intellectual Property in Respect 
of Integrated Circuits of 1989, the General Agreement on Tariffs and Trade of 1994 and the WTO Dispute 
Settlement Understanding also of 1994.’ Annie Kangwa Chewe, ‘The TRIPS Agreement and Its Implications 
for Public Health in Developing Countries: A Critique’ (Master Thesis, University of Lund, 2003) 19. 

2006 Under the TRIPS Agreement, the copyright protection of authors ‘is based on imperative compliance with 
arts 1 to 21 of the Berne Convention, excluding the provisions on moral rights.’ Akester (n 1985) nn 111. 

2007 See art 10 of the TRIPS Agreement. 
2008 Correa (n 1967) 384 (citation altered). 
2009 Article 4 states that: ‘With regard to the protection of intellectual property, any advantage, favour, privilege, 

or immunity granted by a member to the nationals of any other country shall be accorded immediately and 
unconditionally to the nationals of all other members.’ TRIPS Agreement (n 1918). In other words, WTO 
members shall not conclude special agreements that give any special advantage to only a group of nationals, 
and if they do so, the advantage(s) must be given to all WTO member nationals. However, this principle has 
several exceptions. See Onat (n 1957) 11-12. 

2010 Onat explains that ‘[s]ince, enforcement in the Bern Convention was left entirely to national legislation, the 
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member-to-member dispute resolution procedures and enforcement measures.2011 

 

The TRIPS Agreement regulates both copyright and related rights. It not only extends the 

existing rights contained in the Berne Convention and the Rome Convention, but also creates a 

new exclusive right — the rental right.2012 The TRIPS Agreement grants this right equally to 

authors of computer programs and cinematographic works as well as to producers of 

phonograms.2013  Like the Rome Convention,2014  the TRIPS Agreement does not explicitly 

confer an exclusive right to performers, but simply stipulates their entitlements.2015 In relation 

to phonogram producers and broadcasting organisations, the Agreement simply affirms the 

rights they receive under the Rome Convention and does not create any new exclusive right.2016 

 

Exclusive Rights in the WCT and the WPPT 

Signed in 1996, the WCT and the WPPT were drafted and adopted to regulate the issues in 

relation to copyright and related rights that arose out of new digital technologies.2017 Today, 

they remain the international benchmarks for globally regulating copyright and related rights 

 
inclusion of the enforcement provisions by the TRIPS Agreement could be seen as a major achievement. 
Before the TRIPS Agreement provisions dealing with enforcement of rights, there were basically only 
general obligations general obligations to provide for legal remedies, in certain cases, seizure of infringing 
goods.’ Onat (n 1957) 12-13. 

2011 Akester points out that ‘[t]he dispute resolution procedures of the World Trade Organisation can be used to 
guarantee compliance with the substantive obligations of the TRIPS Agreement.’ Akester (n 1985) 77. 

2012 Article 11 (Rental Rights) states that ‘In respect of at least computer programs and cinematographic works, a 
Member shall provide authors and their successors in title the right to authorize or to prohibit the commercial 
rental to the public of originals or copies of their copyright works…’ TRIPS Agreement (n 1918). 

2013 Article 14(4) complements that ‘The provisions of Article 11 in respect of computer programs shall apply 
mutatis mutandis to producers of phonograms and any other right holders in phonograms as determined in a 
Member’s law.’ TRIPS Agreement (n 1918). 

2014 Rome Convention art 7(1). 
2015 TRIPS Agreement art 14(1). 
2016 Article 14 [Protection of Performers, Producers of Phonograms (Sound Recordings) and Broadcasting 

Organizations] states that ‘1. In respect of a fixation of their performance on a phonogram, performers shall 
have the possibility of preventing the following acts when undertaken without their authorization: the 
fixation of their unfixed performance and the reproduction of such fixation. Performers shall also have the 
possibility of preventing the following acts when undertaken without their authorization: the broadcasting by 
wireless means and the communication to the public of their live performance. 2. Producers of phonograms 
shall enjoy the right to authorize or prohibit the direct or indirect reproduction of their phonograms. 3. 
Broadcasting organizations shall have the right to prohibit the following acts when undertaken without their 
authorization: the fixation, the reproduction of fixations, and the rebroadcasting by wireless means of 
broadcasts, as well as the communication to the public of television broadcasts of the same…’ TRIPS 
Agreement (n 1918). 

2017 For a discussion of the statutory background of the WCT and the WPPT, see Onat (n 1957) 13-16; Enström 
(n 1959) 18-21. 
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in an online environment and form the backbone of national legislation addressing digital 

media.2018 However, as digital information and communication technologies have continued 

to advance and generate new works, new uses, and new users, the decades-old treaties today 

are outdated in light of the increasing complexity of copyright and related rights issues arising 

from these changes.2019 

 

The WCT addresses copyright and incorporates ‘a number of provisions which extend the 

obligations provided for under the Berne Convention’.2020 The WPPT covers related rights and 

elaborates and amplifies on certain articles of the Rome Convention.2021 They both build on 

the TRIPS Agreement which is based upon the two Conventions. The WCT and the WPPT also 

adopt, inter alia, the national treatment principle and the minimum protection standard.2022 

Notably, for the first time, they oblige contracting parties to provide legal remedies against the 

circumvention of technical measures, 2023  and against the removal or altering of rights 

management information.2024  Such international anti-circumvention provision, nonetheless, 

receives many criticisms and attracts negative perceptions. 2025  The WPPT protects 

performances and phonograms and accords exclusive rights to performers and phonogram 

producers. 2026  Notably, and unlike its predecessors the Rome Convention and the TRIPS 

Agreement, which protected three parties (performers, phonogram producers and broadcasting 

organisations), the WPPT only provides rights for two of the three parties (performers and 

phonogram producers).2027 

 
2018 Gachago (n 1955) 29. 
2019 Caterina Sganga, ‘Disability, Right to Culture and Copyright: Which Regulatory Option?’ (2015) 29(2-3) 

International Review of Law, Computers and Technology 88, 89. 
2020 Correa (n 1967) 392. It may not be practical to further amend the Berne Convention because ‘Article 27 

requires unanimity among member states for any revision of the Act and the increasing number of signatories 
– with opposite agendas – makes this requirement arguably un-achievable.’ Dimita, ‘The WIPO Right of 
Making Available’ (n 1949) 1-2. 

2021 Unlike the WCT, the WPPT ‘does not provide for compliance with the corresponding Convention, the Rome 
Conventions in this case.’ Akester (n 1985) 84. 

2022 Ibid 79. 
2023 WCT art 11; WPPT art 18. 
2024 WCT art 12; WPPT art 19. 
2025 See, eg, Yijun Tian, Re-thinking Intellectual Property: The Political Economy of Copyright Protection in the 

Digital Era (Routledge-Cavendish, 2008) 216; see also Jie Hua, ‘Toward a More Balanced Model: The 
Revision of Anti-Circumvention Rules’ (2013) 60(3) Journal of the Copyright Society of the USA 327, 341. 

2026 See Enström (n 1959) 20. 
2027 Correa (n 1967) 392-401. 
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The WCT protects literary and artistic works, and confers authors three exclusive rights: (i) 

distribution;2028, (ii) rental;2029 and (iii) communication to the public (with no right of public 

performance).2030  Despite the WCT not containing a provision concerning the reproduction 

right, this right, which was offered by the Berne Convention, is recognised in the WCT.2031 

 

Under the Berne Convention, the distribution right only applies to cinematographic works. 

Under the WCT, this right applies to all types of literary and artistic works. Therefore, the WCT 

for the first time creates a general exclusive right of distribution. Similarly, in the Berne 

Convention, the communication to the public right merely covers literary, dramatic, musical, 

and cinematographic works. 2032  And in the Rome Convention, it associated only with 

broadcasts.2033 The WCT for the first time extends a general exclusive right of communication 

to the public applicable to all works.2034 The rental right in the WCT, nonetheless, is not general 

and covers only ‘computer programs’, ‘cinematographic works’, and ‘phonograms’.2035 

 

WPPT art 6 to 10 sets out performers’ rights and art 11 to 14 sets out rights of phonogram 

producers.2036 Since these articles as well as the articles in the WCT that accord the same rights 

 
2028 Article 6 (Right of Distribution): ‘(i) Authors of literary and artistic works shall enjoy the exclusive right of 

authorizing the making available to the public of the original and copies of their works through sale or other 
transfer of ownership.’ WCT (n 1919). 

2029 Article 7 (Right of Rental): ‘Authors of (i) computer programs; (ii) cinematographic works; and(iii) works 
embodied in phonograms…shall enjoy the exclusive right of authorizing commercial rental to the public of 
the originals or copies of their works…’ WCT (n 1919). 

2030 Article 8 (Right of Communication to the Public): ‘… authors of literary and artistic works shall enjoy the 
exclusive right of authorizing any communication to the public of their works, by wire or wireless means, 
including the making available to the public of their works in such a way that members of the public may 
access these works from a place and at a time individually chosen by them.’ WCT (n 1919). 

2031 Agreed statement concerning Article 1(4): ‘The reproduction right, as set out in Article 9 of the Berne 
Convention, and the exceptions permitted thereunder, fully apply in the digital environment, in particular to 
the use of works in digital form. It is understood that the storage of a protected work in digital form in an 
electronic medium constitutes a reproduction within the meaning of Article 9 of the Berne Convention.’ WCT 
(n 1919). 

2032 Berne Convention art 11, bis, ter, and 14. 
2033 Rome Convention art 13. 
2034 WCT art 8. Some may wrongly consider that the WCT for the first time (at the international level) granted the 

communication to the public right. However, it was the Berne Convention that introduced this right 
internationally. 

2035 WCT art 7. 
2036 Articles 7 and 11 set out the reproduction right; arts 8 and 12 set out the distribution right; arts 9 and 13 set 

out the rental right; arts 10 and 14 set out the making available to the public right. 
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(arguably with one possible exception of the making available to the public right,) to authors 

are drafted in very similar terms, the content of those articles in the WPPT are not cited. With 

respect to unfixed performances, the WPPT grants three exclusive rights: (i) reproduction, (ii) 

public performance, and (iii) communication to the public. 2037  In relation to fixed 

performances and phonograms, it offers four exclusive rights: (i) reproduction, (ii) distribution, 

(iii) rental, and (iv) making available to the public.2038 

 
2037 WPPT art 6. Under the Rome Convention and the TRIPS Agreement, performers who give unfixed 

performances do not have exclusive rights. Article 7 of the Rome Convention and art 14(1) of the TRIPS 
Agreement only obligated national copyright statutes to provide these performers ‘the possibility of 
preventing’ certain acts when these acts are undertaken without their authorisation. It may be argued that the 
WPPT, for the first time, as an international related rights treaty, conferred exclusive rights to performers in 
their unfixed performances. 

2038 Article 7 sets out the reproduction right; art 8 sets out the distribution right; art 9 sets out the rental right; and 
art 10 sets out the making available to the public right. Correa adds that ‘Article 7 of the WPPT is restricted 
to fixations in phonograms; audiovisual fixations such as cinematograph films are excluded. For performers, 
this is an unfortunate reduction in the protection provided in the WPPT as compared to the protection 
provided in TRIPS, as the latter does not differentiate between audio and audiovisual fixations.’ Correa (n 
1967) 394. 
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Table IV: Summary of Exclusive Rights in International Copyright law 

Berne Rome TRIPS WCT WPPT 

Copyright Related Rights Copyright and Related Rights Copyright Related rights 

Reproduction √ √ √ √ √ 

Distribution √ / √ √ √ 

Public Performance √ √ √ / √ 

Communication to the Public √ √ √ √ √ 

Rental / / √ √ √ 

Notes: √: The Treaty or Agreement grants this right; /: The Treaty or Agreement does not grant this right. 



322 
 

In summary, international copyright law accords five exclusive rights: (i) reproduction, (ii) 

distribution, (iii) public performance, (iv) communication to the public, and (v) rental. With the 

exception of the public performance right, the other four rights have been extended by the WCT 

and the WPPT from the analogue to the digital realm.2039 In addition, the WCT and the WPPT 

add another digital exclusive right — the making available to the public right.2040 

 

The Right of Rental 

The rental right, like any other exclusive right, came about because of technological advances. 

In the past, the commercial rental of books, audio cassettes, and video tapes did not seriously 

undermine copyright holders’ primary markets. As technologies made recording mediums 

more portable and durable, they could be reproduced and distributed more effectively. Their 

renting increasingly prejudiced the holders’ interest. And many of the rented mediums 

themselves became master copies for infringing duplicates. Therefore, allowing copyright 

holders to have the exclusive right of rental became increasingly necessary. In other words, 

there was a real need to create an exception to the copyright exhaustion doctrine. 

 

At the international level, the rental right is first granted by the TRIPS Agreement and then re-

conferred by the WCT and the WPPT.2041 In WCT arts 6 and 7, as well as WPPT arts 8 and 9, 

the words ‘copies’ and ‘originals’ are used. The agreed statements concerning these articles 

state that: 

 

As used in these Articles, the expressions “copies” and “original and copies,” being subject to 

the right of distribution and the right of rental under the said Articles, refer exclusively to fixed 

copies that can be put into circulation as tangible objects.2042 

 

 
2039 See the Agreed statement concerning Article 1(4) of the WCT and the Agreed statement concerning Articles 

7, 11 and 16 of the WPPT. 
2040 Some may argue that the WCT does not have a separate right of making available to the public. In the WCT, 

the making available to the public right is a sub-right of the communication to the public right. 
2041 TRIPS Agreement art 11. 
2042 Agreed statement concerning Articles 6 and 7 of the WCT; Agreed statement concerning Articles 2(e), 8, 9, 

12, and 13 of the WPPT. 
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There are different interpretations of the phrase ‘tangible objects’. Some legal scholars consider 

‘tangible objects’ referring to material analogue mediums that can be seen and touched (eg 

video tapes) rather than immaterial digital mediums (eg computer files).2043 This interpretation, 

nonetheless, should not be adopted because it limits the rental right and distribution right to the 

analogue realm.2044 This contradicts the very purpose of the WCT and the WPPT — to confirm 

exclusive rights for right owners in the digital age.2045 More experts in the field argue that 

‘tangible objects’ refer to both material and immaterial mediums and the two rights apply to 

both the analogue and digital realm.2046 Today, the commercial rental of mediums, regardless 

of the form of the mediums, is a very minor business rendering the rental right of little 

consequence for right holders. 

 

The Right of Reproduction 

At the international level, in art 9(1) of the Berne Convention and art 10 of the Rome 

Convention, very broad treaty language is used: ‘direct or indirect reproduction’ (and) ‘in any 

manner or form’.2047 These phrases aim to cover all methods of reproduction, whether in on-

line or off-line, material or immaterial form, leading to the scope of the reproduction right being 

extremely large. The subsequent TRIPS, WCT, and WPPT merely re-confer this right from the 

two Conventions without changing its description. The agreed statements concerning this right 

within the WCT and the WPPT provide that: 

 
 

2043 See, eg, David L Hayes, ‘Advanced Copyright Issues on the Internet’ (1998) 7(1) Texas Intellectual Property 
Law Journal 1, 38. 

2044 In relation to international copyright law, there is an ongoing debate about the bundle of exclusive rights that 
cover digital disseminations of copyright works. From the language of international copyright and related 
rights conventions, agreements, and treaties, two possible bundles of digital rights can be argued. First, the 
communication to the public right plus the making available to the public right: the making available right 
covers on-demand disseminations and the communication right covers all other disseminations. In relation to 
this bundle, there is no distinction between copy and non-copy disseminations. Second, the distribution right 
plus the communication to the public right (which includes the making available to the public right): the 
distribution right covers all copy-related disseminations and the communication to the public right covers all 
non-copy-related disseminations. In this thesis, the second bundle of rights is adopted. 

2045 Andrea Paviotti, ‘Copyright and Digital Technology in Italian, European and US law’ (Master Thesis, Luiss 
Guido Carli, 2019) 82. 

2046 See, eg, Okediji, ‘Regulation of Creativity’ (n 1976) 2395. 
2047 Article 9(1): ‘(1) Authors of literary and artistic works protected by this Convention shall have the exclusive 

right of authorizing the reproduction of these works, in any manner or form.’ Berne Convention (n 1916). 
Article 10: ‘Producers of phonograms shall enjoy the right to authorize or prohibit the direct or indirect 
reproduction of their phonograms.’ Rome Convention (n 1917). 



324 
 

The reproduction right…fully applies in the digital environment, in particular to the use of 

works in digital form. It is understood that the storage of a protected work in digital form in 

an electronic medium constitutes a reproduction ...2048 

 

Given the extremely broad language of these articles it can be argued that, under international 

copyright law, the reproduction right, unlike the rental right and distribution right, covers all 

forms of ‘incidental’, ‘transient’ or ‘technical’ digital copies.2049 

 

The Right of Communication to the Public 

As previously discussed in 3.4.1, exclusive rights can be divided into two groups: copy 

(material) rights and non-copy (immaterial) rights. 2050  Copy rights mainly include the 

reproduction, the distribution, and the rental right, and cover exploitations of works through 

copies.2051 In the field of copyright, the time lag between the production and the consumption 

of copies is not a concern. Notwithstanding, in the analogue world, such a time lag always 

exists, and is sometimes even significant, a transition known as the deferred access of works. 

In comparison, non-copy rights contain the public display, the public performance, the 

broadcasting and the communication to the public right, which cover all exploitations of works 

in the absence of copies.2052 Initially, in non-copy exploitations, there was no time lag between 

the creation and the consumption of works, the so called simultaneous access of works. For 

 
2048 The Agreed statement concerning Article 1(4) of the WCT states that: ‘The reproduction right, as set out in 

Article 9 of the Berne Convention, and the exceptions permitted thereunder, fully apply in the digital 
environment, in particular to the use of works in digital form. It is understood that the storage of a protected 
work in digital form in an electronic medium constitutes a reproduction within the meaning of Article 9 of 
the Berne Convention.’ WCT (n 1919). The Agreed statement concerning Articles 7, 11 and 16 of the WPPT: 
‘The reproduction right, as set out in Articles 7 and 11, and the exceptions permitted thereunder through 
Article 16, fully apply in the digital environment, in particular to the use of performances and phonograms in 
digital form. It is understood that the storage of a protected performance or phonogram in digital form in an 
electronic medium constitutes a reproduction within the meaning of these Articles.’ WPPT (n 1920). 

2049 Joost Poort and Joao Pedro Quintais, ‘The Levy Runs Dry: A Legal and Economic Analysis of EU Private 
Copyright Levies’ (2013) 4(3) Journal of Intellectual Property, Information Technology and Electronic 
Commerce Law 205, 207. 

2050 Oprysk explains that ‘[u]nder international negotiations “immaterial” is primarily used to describe the set of 
rights of communication of a work other than through distributing physical copies.’ He adds that ‘[t]he rights 
of distribution would relate to dissemination in a tangible (copy-related) form, hence classified as the rights 
of material dissemination. The rights of performance, broadcasting, and communication to the public would 
protect immaterial exploitation.’ Oprysk (n 38) 52, 188-89. Even so, as the meaning of the words ‘material’ 
and ‘immaterial’ is not crystal clear, in this thesis, the words ‘copy’ and ‘non-copy’ are used. 

2051 For an explanation of copy-mode disseminations of copyright works, see above 3.4.3. 
2052 For an explanation of non-copy disseminations of copyright works, see above 3.4.2. 
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example, without the assistance of technical means, a performer’s performance could only 

reach the immediately present audiences. With the development of analogue recording and 

broadcasting technologies, such live performances (ie an audio or audio-visual work) could be 

further disseminated to a much broader audience. During such communication, there was, 

except live broadcasting, always a time lag between the dissemination and the reception of 

works. After a careful examination of the exclusive rights granted by the international copyright 

law, it may be argued that the public performance right was created to control live performances, 

and the communication to the public right was initially designed to govern non-copy 

disseminations of works with an access time lag (eg radio and television broadcasts). In other 

words, the communication to the public right was an extension of the public performance right 

and was created because of new communication technologies.2053 

 

Before considering the specific international provisions that concern exclusive rights, it is 

necessary to state two basic assumptions. First, one of the major objectives of the international 

copyright law is to accord exclusive rights to cover all means of the exploitation of copyright 

works. If any such mean of exploitation is not covered by one or more rights, unauthorised 

entities may take advantage of this and eventually cause significant economic loss for right 

holders, thereby reducing the future generation of works. Second, the scope of each exclusive 

right should not overlap too much with that of the other exclusive rights. If this happens, the 

very existence of one or more rights will be questioned. 

 

Despite the communication to the public right first granted by the Berne Convention,2054 the 

Convention assigns this right as well as other rights according to subject matter, that is, ‘a few 

rights covering different forms of communication for various types of works’.2055 In fact, the 

 
2053 For example, ‘Gillen recognised that the new right to communication was designed to fill the gaps in the 

other provisions and that it was clear that this new right went further than the performance right, where it 
was usually expected that the public will be present, allowing communication to occur at any place or time 
of the receiver’s choosing.’ Bosher, ‘A Framework Using the Internal and External Perspectives’ (n 1865) 
165, quoting Martina Gillen, ‘File-Sharing and Individual Civil Liability in the United Kingdom: A Question 
of Substantial Abuse?’ (2006) 17(1) Entertainment Law Review 7, 11. 

2054 Berne Convention art 11, bis, ter, and 14. 
2055 See David Fewer, ‘Making Available: Existential Inquiries’ (2005) 267, 274 (citation altered). (Fewer 

summarises that ‘[t]he Berne Convention treats literary works in Article 11, dramatic and musical works in 
Article 11ter, and cinematographic works in Article 14.’) 
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communication to the public right here can be considered as a right which complements to 

other more specific rights, namely, the public performance right for dramatic and musical 

works as well as cinematographic works,2056 the broadcasting right for dramatic and musical 

works,2057 and the public recitation right for literary works.2058 In other words, the non-copy 

disseminations of works that are not covered by these rights all fall within the scope of the 

communication to the public right. Admittedly, there are some overlaps among those rights.2059 

 

Under the Rome Convention, the communication to the public right has an extremely narrow 

scope: it is merely granted to broadcasting organisations to control their television broadcasts 

in very limited circumstances.2060 The TRIPS Agreement simply re-confers this right without 

any changes.2061 

 

The WCT for the first time accords the general communication to the public right and extends 

it from the analogue to the digital world.2062  The technology-neutral and extremely-broad 

language used in the WCT allows the right to have a much broader application in both the 

analogue and digital realm. It can be argued that the drafters of the two treaties extended the 

communication to the public right aiming to cover all non-copy exploitations by means of new 

technologies. 2063  The right originally covers passive non-interactive disseminations of 

copyright works through ‘push technologies’, namely, various broadcasting activities. 2064 

 
2056 Berne Convention art 11, bis and 14. 
2057 Berne Convention art 11bis. 
2058 Berne Convention art 11ter. 
2059 The Berne Convention is considered to cover the communication to the public right ‘incompletely and 

imperfectly through a tangle of occasionally redundant or self-contradictory provisions.’ Bosher, ‘A 
Framework Using the Internal and External Perspectives’ (n 1865) 154, quoting Jane C Ginsburg, ‘The 
(New?) Right of Making Available to the Public’ in William Rodolph Cornish, David Vaver and Lionel 
Bently (eds), Intellectual Property in the New Millennium: Essays in Honour of William R. Cornish 
(Cambridge University Press, 2004) 234. 

2060 Rome Convention art 13. 
2061 TRIPS Agreement art 14. 
2062 WCT art 8. The word ‘general’ means that the communication right is applicable to all categories of 

protected works (ie all subject matters). Ginsburg, ‘The (New?) Right of Making Available to the Public’ (n 
2059) 11. 

2063 See Enström (n 1959) 19; Oprysk (n 38) 205-207. Some may argue that the communication right even 
includes the distribution right, see Oprysk (n 38) 190. 

2064 Cheng Lim Saw and Warren B Chik, ‘Whither the Future of Internet Streaming and Time-Shifting? 
Revisiting the Rights of Reproduction and Communication to the Public in Copyright Law After Aereo’ 
(2015) 23(1) International Journal of Law and Information Technology 53, 63. 
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From the added words ‘access these works from a place and at a time individually chosen by 

them’, it can be argued that this right also covers active interactive disseminations via ‘pull 

technologies’, such as video, television, or internet on-demand media.2065 Individuals who use 

these media change from passive recipients of signals to active participants. They can access 

the contents individually at any time convenient for them and from almost anywhere.2066 On-

demand media are considered not been previously covered by international copyright law as 

they did not fit comfortably within any exclusive right. 2067  The WPPT only grants the 

communication to the public right to performers in their unfixed performances and can be seen 

as a complement to the public performance right.2068 The communication right here has a very 

different meaning with that under other international conventions, agreements and treaties. 

 

It can be concluded that the communication to the public right under the WCT is no longer a 

subject-matter-specific complementary right created to enable right holders to control protected 

radio and television broadcasts. The right has become an extremely broad right which covers 

acts of communicating works to the public by means or processes other than distributing copies 

and performing to present audiences. 2069  Under the WCT, it may be argued that the 

communication to the public right includes the more specific rights of broadcasting, making 

available to the public, and public performance. Clearly, under the WCT, the public 

 
2065 Rennie points out that ‘[o]n-demand services are characterised by the storage of copyright material (e.g. a 

film or music) in a digital format which material is then made available to end-users at a time and place 
selected by that user.’ MT Michèle Rennie, ‘EU Copyright Directive: May 1999 Amendments to Appease 
Some Industry Sectors’ (1999) 5(5) Computer and Telecommunications Law Review 123. 

2066 See Zerov (n 1989) 17. 
2067 Some disagree and argue that ‘Article 11 of BC covers performance of dramatic and musical works which is 

either live or recorded and either assisted or not by technical means, but to a present public. While it may 
seem that the right covers solely so-called push communication, where a work is communicated without a 
request from the audience, it might as well cover pull communication or communication on demand. 
Namely, the WIPO in its Guide to the BC from 1976 stated that there was no difference between a live 
performance and a discotheque where customers choose their music by using coins. Thus, it suggested that 
the scope of public performance is much broader than push communication. In the light of the subsequent 
developments and the harmonisation of a broad communication to the public right under the WIPO CT, 
along with the making available right aimed specifically at on demand transmission, it could perhaps be 
contested whether such cases fall under the performance right under the BC.’ Oprysk (n 38) 193. In this 
thesis, this argument is not adopted. 

2068 WPPT art 6. 
2069 Notably, some courts and legal scholars consider that even the actual receipt of the communication is not a 

necessary condition to implicate the communication to the public right, meaning that when the public not 
actually access the copyright work, this right may be triggered. One necessary condition is that users to 
whom access is offered form a public: see, eg, Dimita, ‘The WIPO Right of Making Available’ (n 1949) 33. 
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performance right retains its primary scope and only covers live performances. 

 

Some legal scholars argue that, given the extremely-broad language of the communication to 

the public right in the WCT, this right could encompass the distribution right as the distribution 

of copies of a work is also a communication of the work to the public, and ‘any act’ which 

‘makes a work perceptible to the public appears to fall under the communication of a work’.2070 

If so, the scope of communication right would significantly overlap with that of all other rights 

and there would be no need to extend these rights to the digital world, a practice contrary to 

what drafters of the WCT did.2071 In other words, it is clear that the drafters did not intend any 

single right to cover all ways of exploiting works in cyberspace. 

 

If the communication to the public right is not one of the most important exclusive rights in the 

analogue world, under the WCT, given the extremely broad scope it has in the digital world, it 

certainly is. And its importance arises as copyright works are increasingly transmitted via 

digital non-copy on-demand media services such as streaming media services.2072 

 

The Right of Making Available to the Public 

The WCT art 8 (Right of Communication to the Public),2073 the WPPT art 10 (Right of Making 

Available of Fixed Performances) 2074  and art 14 (Right of Making Available of 

Phonograms)2075 all contain the words ‘making available to the public’ and the digital right of 

making available to the public was created. In the WCT art 8, the right of making available is 

 
2070 See, eg, Oprysk (n 38) 190. 
2071 This interpretation of the communication to the public right also conflicts with the statutory language of the 

relevant provision of the WCT. 
2072 See Oprysk (n 38) 185. 
2073 WCT art 8: ‘… authors of literary and artistic works shall enjoy the exclusive right of authorizing any 

communication to the public of their works, by wire or wireless means, including the making available to the 
public of their works in such a way that members of the public may access these works from a place and at a 
time individually chosen by them.’ WCT (n 1919). 

2074 WPPT art 10: ‘Performers shall enjoy the exclusive right of authorizing the making available to the public of 
their performances fixed in phonograms, by wire or wireless means, in such a way that members of the 
public may access them from a place and at a time individually chosen by them.’ WPPT (n 1920). 

2075 WPPT art 14: ‘Producers of phonograms shall enjoy the exclusive right of authorizing the making available 
to the public of their phonograms, by wire or wireless means, in such a way that members of the public may 
access them from a place and at a time individually chosen by them.’ WPPT (n 1920). 
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included within the right of communication to the public. And in the WPPT art 10 and 14, the 

making available to the public right is offered separately. A question thus arises as to whether 

it is a sub-right of the communication to the public right, or a stand-alone right.2076  The 

question remains unanswered. Even so, it may be argued that if the making available to the 

public right is independent of all other exclusive rights, in light of the technology-neutral and 

extremely-broad treaty language of these rights, the making available right cannot locate itself 

where its scope will not largely overlap with that of the others. Thus, it may well be reasonable 

to argue that this right can only be a sub-right of another more general exclusive right, for 

example, the public performance right or the communication to the public right, or be provide 

via a combination of exclusive rights.2077 

 

In 4.3.1.1, a widely accepted interpretation of the right of making available to the public within 

the right of communication to the public under the WCT is given. Even so, it should be noted 

that there is no uniform definition of the phrase ‘making available to the public’ and this lack 

of definition causes uncertainty:2078 the regional and national legislation expands this right to 

cover not only digital non-copy on-demand media (the purpose this right was intended to)2079 

but also other different types of online activity, resulting in the boundaries of the making 

available right largely unclear.2080 

 

The drafters of the WCT and the WPPT were fully aware of this uncertainty as well as the 

complex nature of digital exploitation of works. They, nevertheless, chose not to provide a 

clarification of the relationship between the making available to the public right and other rights, 

and what online activities constitute making available, who makes available, where and 

 
2076 Dimita, ‘The WIPO Right of Making Available’ (n 1949) 4. 
2077 Aisulu Chubarova, ‘Collective Management System in Digital Environment’ (2006) nn 104. 
2078 For a trace of the statutory background of the making available to the public right under the WCT, see Yaxi 

Wang, ‘Filling the Gap: How Should ESA vs. SOCAN Interact with the New Making Available Right’ (LLM 
Thesis, University of Toronto, 2013) 24-25. 

2079 See Péter Mezei, ‘The Theory of Functional Equivalence and Digital Exhaustion – An Almost Concurring 
Opinion to the UsedSoft v. Oracle Decision’ (2014) 387, 392. 

2080 Bosher, ‘A Framework Using the Internal and External Perspectives’ (n 1865) 211. 
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when.2081 They simply adopt the famous ‘umbrella’ solution,2082 meaning that treaty members 

‘have flexibility as to the manner of implementation of’2083 the making available right into 

regional or national law.2084 Three approaches have been chosen by signatory countries:2085 

first, the right is introduced within the frame of a more general exclusive right; second, the 

right is conferred as a stand-alone right; third, the right is offered via a combination of exclusive 

rights. Arguably, the EU adopts the first approach, and the US uses the third approach. 

 

4.3.1.2 Exclusive Rights in Regional Copyright Law 

Like other regional copyright laws, which harmonise copyright laws within a certain region, 

 
2081 Bosher comments that ‘much of the statutory law in relation to communication to the public was deliberately 

broad and vague, with the intention that further clarification be defined through the Courts.’ Ibid 175. For a 
discussion of the statutory background of the umbrella approach, see Correa (n 1967) 397; see also Mezei, 
‘Digital First Sale Doctrine Ante Portas’ (n 1991). 

2082 The reason to adopt an umbrella approach is due to ‘the absence of a consensus on what right should cover 
on-demand digital transmissions.’ Oprysk (n 38) 208. Correa states that ‘[i]n brief, an umbrella provision is 
one that leaves to national law the decision as to the legal qualification or the characterization of the rights 
covered in the provision.’ Correa (n 1967) 397. Wang comments that ‘[t]he spirit of this “umbrella solution” 
was that the new right should be described in a neutral way, free from specific legal characterization, but 
serving to cover the interactive digital transmission.’ Wang (n 2078) 26. 

2083 Quintais, ‘Copyright in the Age of Online Access’ (n 1886) 144. 
2084 Mihály Ficsor, than Assistant Director General of the WIPO explained that ‘[b]etween the two opposing 

alternatives – that is, between basing the international regulation on interpretation and, as a maximum, on 
slight modification, of existing rights, on the one hand, and introducing a new on-demand 
transmission/delivery right, on the other – a third, compromise alternative would also be possible (and, 
actually, would seem, for the time being, to have the best chance to get a sufficient general acceptance). This 
could consist of an umbrella provision under which it would be an obligation to grant an exclusive right or 
exclusive rights to authorize either any use of works and other protected productions – with some possible 
reasonable exceptions – through ondemand transmission/delivery, or to authorize certain acts – described in 
such a neutral way (ie without involving any specific legal characterization) as possible – carried out in the 
case of such transmission/delivery, but the legal characterization of the right or rights granted (whether it 
results in the combination – and possible extension – of existing rights, and/or in a new specific right) would 
be left to national legislation’. Mezei, ‘Digital First Sale Doctrine Ante Portas’ (n 1991), quoting Mihály 
Ficsor, The Law of Copyright and the Internet, the 1996 WIPO Treaties, Their Interpretation and 
Implementation (Oxford University Press, 2002) 205-206. Dimita raises that ‘[i]n Ficsor’s words, in order to 
achieve interoperability between different legal systems and an effective and efficient protection, the key 
element of the “umbrella solution” was “the neutral, legal‐characterization‐free description of interactive 
transmissions” covered by the making available right. Neutral in the sense that it is neither characterised as 
communication to the public or distribution. It is often said that the drafters, to anticipate future technologies, 
created an adaptable language aiming at covering all forms of digital communication existing or future ones. 
They did so irrespective of whether the activity was already covered by existing exclusive rights or even 
multiple rights but with a focus on potential access, rather than the work being “communicated”.’ Dimita, 
‘The WIPO Right of Making Available’ (n 1949) 4-5. Dimita complements that ‘“[u]mbrella solutions” are 
not unprecedented in Copyright Treaties. They grant flexibility but they create uncertainty and substantial 
issues in interpreting them. “Umbrella solutions” are favoured in diplomatic conference when irreconcilable 
interests have to be balanced, but they seem to be nothing more than – in vernacular term – “an agreement to 
disagree” and in a way, they simply postpone the issue at stake.’ Dimita, ‘The WIPO Right of Making 
Available’ (n 1949) 6. 

2085 For an explanation of the three approaches, see Dimita, ‘The WIPO Right of Making Available’ (n 1949) 7. 



331 
 

EU copyright law harmonises copyright laws of EU Member States.2086 One of the basic aims 

of EU copyright law is to ensure a ‘genuine internal market’.2087 This aim is part of the internal 

market agenda2088 enshrined in the two EU constitutional treaties — the Treaty on Functioning 

of the European Union (Treaty of Rome),2089 and the Treaty on European Union (Treaty of 

Maastricht).2090 

 

Prior to EU copyright law, the harmonisation of statutes covering copyright and related rights 

in EU Member States had commenced, mainly through membership of the Berne and Rome 

Conventions. There were nevertheless significant differences in national legislation, such as 

the grouping of exclusive rights, the duration of protective terms, and the availability of 

remedies against infringement. Differences in the level and scope of protection inevitably 

posed obstacles to the free movement of goods and thereby inhibited the formation and 

development of the internal market. 

 

In recognising these obstacles to the functioning of the internal market, the Commission of the 

European Communities 2091  in 1988 published the Green Paper on Copyright and The 

 
2086 Oprysk (n 38) 42. 
2087 Therefore, EU copyright law, like other secondary EU laws, is rooted in the EU primary law. 
2088 The internal market agenda is also called the internal market policy, see Oprysk (n 38) 42; Enström (n 1959) 

21. 
2089 Treaty on Functioning of the European Union, opened for signature 7 February 1992, [2009] OJ C 115/100 

(entered into force 1 November 1993). Its previous version is the Treaty Establishing the European 
Community. The ‘internal market’ agenda is in art 26 of the FEU: ‘1. The Union shall adopt measures with 
the aim of establishing or ensuring the functioning of the internal market, in accordance with the relevant 
provisions of the Treaties. 2. The internal market shall comprise an area without internal frontiers in which 
the free movement of goods, persons, services and capital is ensured in accordance with the provisions of the 
Treaties (ex Article 14 TEC).’ FEU art 118 states that: ‘[i]n the context of the establishment and functioning 
of the internal market, the European Parliament and the Council, acting in accordance with the ordinary 
legislative procedure, shall establish measures for the creation of European intellectual property rights to 
provide uniform protection of intellectual property rights throughout the Union and for the setting up of 
centralised Union-wide authorisation, coordination and supervision arrangements.’ Galajdová comments that 
‘[i]ntellectual property in the Community was affected by three particular aspects of the TEC: 1) principle of 
non-discrimination (Article 12 TEC); 2) principle of free movement of goods, which affects the issue of 
parallel imports and the exhaustion of rights (Articles 28 and 30 TEC); and lastly 3) principles of 
competition law and their effect on licenses of intellectual property rights, and on other agreements relating 
to such rights (Articles 81 and 82 TEC).’ Dominika Galajdová, ‘Copyright and the Internet – The European 
Legislation and Its Impact on Enforcement of Copyright’ (Diploma Thesis, Charles University, 2016) 19. 

2090 Treaty on European Union, opened for signature 7 February 1992, [2009] OJ C 115/13 (entered into force 1 
November 1993). 

2091 The Commission of the European Communities is the predecessor of the EU Commission. 
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Challenge of Technology — Copyright Issues Requiring Immediate Action.2092  The Green 

Paper raised some ‘fundamental concerns’ in the fields of copyright and related rights,2093 and 

identified six areas requiring ‘immediate action’ by the European Parliament and Council of 

the EU.2094 It set out the harmonisation policies for the Community and is widely considered 

as the first step of harmonisation of copyright and related rights statutes by the EU.2095 Three 

years later, the Commission published a further paper following up on the 1988 Paper, 

colloquially referred to as the Follow-up Paper of 1991. 2096  This Paper summarised the 

challenges brought by new technologies to EU copyright and related rights, and proposed to 

strengthen the protection of these rights through a comprehensive approach.2097  The Paper 

provided a plan of community action and recommended, inter alia, that all Member States 

accede and adhere to the Berne and the Rome Convention as well as WIPO multilateral 

conventions. 2098  In addition, it identified some additional areas of possible community 

action.2099 During the 1990s, several Directives, which all have their roots in the 1988 and the 
 

2092 EU Commission, Green Paper on Copyright and the Challenge of Technology - Copyright Issues Requiring 
Immediate Action, COM (88) 172 final, 7 June 1988 (‘1988 Green Paper’). The aims of this publication 
include: to protect ‘the economic interests of the author and other creators’, to promote ‘ready access to 
information’, and to pursue ‘cultural goals.’ See Morgan ME Broman, ‘Harmonized Intellectual Property 
Protection for Software Solutions Within EU-A Modest Proposal’ (Master Thesis, Lunds Universitet, 2014) 
25; see also Bernard Sorkin, ‘The EEC Directive on Satellite Broadcasting and Cable Retransmission’ (1996) 
1 International Intellectual Property Law and Policy 213, 213. 

2093 Mireille van Eechoud et al, Harmonizing European Copyright Law: The Challenges of Better Lawmaking 
(Kluwer Law International, 2009) 5; Sorkin (n 2092) 213-14. In this Green Paper, there were four 
fundamental concerns: ‘1. The Community must ensure the proper functioning of the common market (this 
requires elimination of obstacles and legal differences substantially disrupting the functioning of the market); 
2. The Community should develop policies that will improve the competitiveness of its economy in relation 
to its trading partners; 3. Intellectual property resulting from creative effort and substantial investment within 
the Community should not be misappropriated by others outside its external frontiers; 4. The Commission 
recognised that in developing Community measures on copyright, due regard must be paid not only to the 
interests of the right holder but also to the interests of third parties and public at large.’ Liis Lindström, 
‘Automated Processing of Copyrighted Works in the European Union – A Way Forward?’ (Master Thesis, 
University of Tartu, 2014) 30. 

2094 Oprysk (n 38) 220. The identified six areas were: (i) piracy; (ii) home copying of sound and audio-visual 
works; (iii) distribution and rental rights for sound and video recordings; (iv) the legal protection of 
computer programs; (v) legal problems relating to the operations of databases; (vi) legal problems relating to 
the external aspects of copyright protection (also known as multilateral and bilateral external relations). 
Eechoud et al (n 2093) 5. 

2095 See Onat (n 1957) 17. 
2096 EU Commission, Follow-up to the Green Paper on Copyright and the Challenge of Technology, Working 

Programme of the Commission in the Field of Copyright and Neighbouring Rights, COM (90) 584 final, 17 
January 1991 (‘Follow-up Paper of 1991’). 

2097 See Marcella Favale and Maurizio Borghi, ‘Intellectual Property Law Harmonization Within and Beyond 
Europe: Achievements and Future Challenges’ (2015) 8. 

2098 Ibid. 
2099 The identified areas were ‘the duration of legal protection, moral rights, reprography and artists’ resale rights 

and an entire chapter was devoted to broadcasting-related problems.’ P Bernt Hugenholtz, ‘Copyright in 
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1991 Papers, were issued, and Member States were obliged to harmonise their statutes with 

these EU laws.2100 In other words, in the EU, copyright and related rights harmonisation is 

achieved by means of a series of Directives. 

 

By the late 1990s, digital technologies had emerged. Among them, digital communication 

technologies and networks, sometimes referred to as the ‘information superhighway’, drove 

the Community from analogue to digital, to the EU becoming ‘information society’.2101 To 

address the legal problems facing this new information society,2102 the Commission in 1995 

published the Green Paper on Copyright and Related Rights in the Information Society.2103 

Although the 1988 and 1991 Papers had addressed digitalisation, their focus was merely digital 

audio tape recording since, at that time, digital technology was in its infancy.2104 The 1995 

Paper emphasised the special characteristics of the digital environment,2105 and recommended 

a further strengthening of the protection for authors and related rights holders to accommodate 

these characteristics. The later Follow-Up Paper of 1995,2106 inter alia, stressed the necessity 
 

Europe: Twenty Years Ago, Today and What the Future Holds’ (2013) 23(2) Fordham Intellectual Property, 
Media and Entertainment Law Journal 503, 506. 

2100 These Directives were Computer Programs Directive (91/250/EEC), Rental Right Directive (92/100/EEC), 
Satellite and Cable Directive (93/83/EEC) and Copyright Term Directive (93/98/EEC). 

2101 Irina Atanasova, ‘Copyright Infringement in Digital Environment’ (2019) 1(1) Journal of Economics and 
Law 13, 14; Onat (n 1957) 17-18; Ludvig Brandt, ‘Communication to the Public: A Study in Light of Article 
3 (1) of the InfoSoc Directive (2001/29/EC)’ (Master Thesis, Jönköping University, 2014) 1. 

2102 As summarised by Eechoud et al, in the 1995 Green Paper, the EU commission had four concerns: ‘A first 
concern – also present in the 1988 Green Paper – was that differences between national laws would cause 
obstacles for the free circulation of information-based goods and the freedom to provide services. 
Harmonization would have to curb such effects. A second concern was to strengthen intellectual property 
rights because these were viewed as an important instrument to stimulate artistic production and thus serve to 
protect European cultural heritage. The third major concern was with ensuring the competitiveness of 
Europe’s economy – also a concern in 1988 – especially by providing the cultural industries with proper 
levels of protection.’ Eechoud et al (n 2093) 8. 

2103 EU Commission, Green Paper on Copyright and Related Rights in the Information Society, COM (95) 382 
final, 19 July 1995 (‘1995 Green Paper’). For a statutory background of this Green Paper, see P Bernt 
Hugenholtz et al, ‘The Recasting of Copyright and Related Rights for the Knowledge Economy’ (Research 
Paper No 2012-44, Institute for Information Law, University of Amsterdam, November 2006) 7. 

2104 For a discussion of the 1988 and 1991 Papers, see also Jongsma, ‘Creating EU Copyright Law’ (n 1149) 4; 
Brandt (n 2101) 9; Oprysk (n 38) 220. 

2105 In the 1995 Paper, the Commission states that ‘… digital technology, which allows a large volume of data to 
be transmitted and copied with far greater ease than was possible in the traditional analogue environment.’ 
Hugenholtz comments that ‘[t]he emergence of the Internet promised seamless trans-border services 
involving a broad spectrum of subject matter protected by copyright and related rights.’ Hugenholtz, 
‘Copyright in Europe’ (n 2099) 509. 

2106 EU Commission, Follow-up to the Green Paper on Copyright and Related Rights in the Information Society, 
COM (96) 568 final, 20 November 1996 (‘Follow-Up Paper of 1995’). Brandt states that ‘like the 1995 
paper, this follow-up paper also highlighted the four most important legislative actions necessary to promote 
the trade of copyright goods and services as well as the competition within the EU – the reproduction right, 
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to address the impact of digital technologies upon copyright and related rights at the 

international level.2107 This Paper, published in 1996, was drafted in the context of ongoing 

discussions at WIPO on a ‘possible Protocol’ to the Berne Convention.2108 These discussions 

eventually led to the formation of the WCT and the WPPT, which both were signed by the 

Commission on behalf of the EU in 1996.2109 The1995 Green Paper and the 1996 Follow-Up 

Paper are widely regarded as the second step of harmonisation and led to a series of Directives 

being enacted.2110 

 

In 2008, to ‘foster a debate on how knowledge for research, science, and education can best be 

disseminated in the online environment’,2111  the Commission published the Green Paper: 

Copyright in the Knowledge Economy. 2112  The Green Paper and the Follow-Up 

Communication to the EU legislature released one year later, emphasised the Incentive-Access 

Balance — the balance between exclusive rights, which were there to ensure a reward ‘for past 

creation and investment’, and limitations and exceptions to the exclusive rights, which served 

‘the future dissemination of knowledge products’.2113  In the context of both ‘general’ and 

‘specific’ issues,2114 they focused upon the limitations and exceptions that were ‘most relevant 

for the dissemination of knowledge’,2115 and assessed whether these limitations and exceptions 

were still adequate in the light of the evolving economic and technological environment. 

 
the communication to the public right, the protection of integrity of technological identification and 
protection arrangements and the distribution right.’ 

2107 Oprysk (n 38) 220. 
2108 Hugenholtz, ‘Copyright in Europe’ (n 2099) 509-510. 
2109 Ibid. 
2110 Onat (n 1957) 18. These Directives are sometimes regarded as second generation Copyright and Related 

Rights Directives. 
2111 Green Paper: Copyright in the Knowledge Economy (n 2112) 1. 
2112 EU Commission, Green Paper-Copyright in the Knowledge Economy, COM (2008) 466 Final, 16 July 2008 

(‘Green Paper: Copyright in the Knowledge Economy’). This Green Paper was actually a round of public 
consultation. 

2113 Green Paper: Copyright in the Knowledge Economy (n 2112) 4. The Paper also complements that ‘a high 
level of copyright protection is crucial for intellectual creation.’ 

2114 These issues were ‘scientific publishing, the digital preservation of Europe’s cultural heritage, orphan works, 
consumer access to protected works and the special needs for the disabled to participate in the information 
society.’ Ana-Maria Marinescu, ‘EU Directives in the Field of Copyright and Related Rights’ (2015) 22(1) 
LESIJ - Lex ET Scientia International Journal 50, 57. 

2115 These limitations and exceptions were ‘the exception for the benefit of libraries and archives; the exception 
allowing dissemination of works for teaching and research purposes; the exception for the benefit of people 
with a disability; and a possible new exception for user-created content.’ Eechoud et al (n 2093) 10. 
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Several Directives giving effect to the 2008 Green Paper and the 2009 Follow-Up 

Communication were enacted in the following years.2116 

 

In addition to legislative actions, the harmonisation of EU copyright and related rights has been 

facilitated by judicial actions.2117  The legislative arm — the European Parliament and the 

Council of the EU — and the judicial arm — the Court of Justice of the European Union 

(CJEU)2118 — both play vital role.2119 The CJEU has the authority to interpret EU law — in 

this context, the various Directives on copyright and related rights. The CJEU can delineate the 

scope of exclusive rights as well as clarify the limitations and exceptions to them in cases 

brought before it. 2120  In interpretating copyright concepts, such as ‘work’, ‘public’, and 

‘parody’,2121 the CJEU can reconstruct these concepts from the ground up, giving them an 

entirely new, EU flavour.2122  Some scholars argue that the case law of the CJEU de facto 

creates the harmonisation.2123 

 

While the EU harmonisation significantly reduces the discrepancies between national statutes 

of Member States, there are still some doubts about whether it facilitates the free movement 

within the Community.2124  It is, however, fair to argue that the harmonisation results in ‘a 

significant increase in the level of protection when compared to the national situations prior to’ 

it.2125 Due to both the legislative and judicial efforts of the EU institutions, it is reasonable to 

 
2116 These Directives include Computer Programs Directive (2009/24/EC), Orphan Works Directive 

(2012/28/EU), CRM Directive (2014/26/EU), Directive Implementing the Marrakesh Treaty (2017/1564), 
Online Broadcasting and Re-dissemination Directive (2019/789) and DSM Directive (2019/790). 

2117 Hugenholtz, ‘Copyright in Europe’ (n 2099) 513; Miika Kekola, ‘AI, Author and Copyright’ (Master Thesis, 
University of Lapland, 2020) 29; Favale and Borghi (n 2097) 11; Jongsma, ‘Creating EU Copyright Law’ (n 
1149) 5. 

2118 The CJEU is the equivalent of the ECJ. 
2119 See Hugenholtz, ‘Copyright in Europe’ (n 2099) 513; Kekola (n 2117) 29; Favale and Borghi (n 2097) 11; 

Jongsma, ‘Creating EU Copyright Law’ (n 1149) 5. 
2120 Jongsma, ‘Creating EU Copyright Law’ (n 1149) 5. 
2121 Prior to the EU copyright and related rights harmonisation, these concepts for centuries were subjected to 

member states’ individual interpretation. 
2122 Jongsma, ‘Creating EU Copyright Law’ (n 1149) 15. 
2123 Ibid. Some argue that the CJEU is being judicial activism, see, eg, Hugenholtz, ‘Copyright in Europe’ (n 

2099) 516. 
2124 Tilman Luder, ‘The Next Ten Years in E.U. Copyright: Making Markets Work’ (2007) 18(1) Fordham 

Intellectual Property, Media and Entertainment Law Journal 1, 7. 
2125 Ibid. 
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argue that the Community, ‘in a global comparison’, has ‘one of the most comprehensive’ levels 

of copyright and related rights protection.2126 

 

To date, there are 13 EU Directives specifically harmonising various aspects of copyright and 

related rights:2127 

 

• Computer Programs Directive (91/250/EEC)2128 (2009/24/EC)2129 

• Rental Right Directive (92/100/EEC)2130 (2006/115/EC)2131 

• Satellite and Cable Directive (93/83/EEC)2132 

• Copyright Term Directive (93/98/EEC)2133 (2006/116/EC)2134 

• Database Directive (96/9/EC)2135 

• Information Society Directive (2001/29/EC)2136 

 
2126 Ibid. 
2127 There are disagreements on the exact number of EU Copyright and Related Rights Directives. Arguably, 

there are 11 Directives and two Regulations on copyright and related rights, see, eg, Ramunė Steponavičiūtė, 
‘The Scope of Criminal Liability for Misappropriation of Authorship in EU Countries: Comparative 
Analysis’ (2020) Vilnius University Open Series 192, 194. Although two Directives: Directive on Contracts 
for the Supply of Digital Content and Digital Services (2019/770) and Electronic Commerce Directive 
(2000/31/EC) also regulate issues around copyright and related rights, they do not particularly focus on 
copyright and related rights, and thus not regarded as Copyright and Related Rights Directives. 

2128 Council Directive 91/250/EEC of 14 May 1991 on the Legal Protection of Computer Programs [1991] OJ L 
122 (‘Computer Programs Directive (91/250/EEC)’). 

2129 Directive 2009/24/EC of the European Parliament and of the Council of 23 April 2009 on the Legal 
Protection of Computer Programs (Codification) [2009] OJ L 111 (‘Computer Programs Directive 
(2009/24/EC)’). 

2130 Council Directive 92/100/EEC of 19 November 1992 on Rental Right and Lending Right and on Certain 
Rights Related to Copyright in the Field of Intellectual Property [1992] OJ L 346 (‘Rental Right Directive 
(92/100/EEC)’). 

2131 Council Directive 2006/115/EC of the European Parliament and of the Council of 12 December 2006 on 
Rental Right and Lending Right and on Certain Rights Related to Copyright in the Field of Intellectual 
Property (Codification) [2006] OJ L 376 (‘Rental Right Directive (2006/115/EC)’). 

2132 Council Directive 93/83/EEC of 27 September 1993 on the Coordination of Certain Rules Concerning 
Copyright and Rights Related to Copyright Applicable to Satellite Broadcasting and Cable Retransmission 
[1993] OJ L 248 (‘Satellite and Cable Directive (93/83/EEC)’). 

2133 Council Directive 93/98/EEC of 29 October 1993 Harmonizing the Term of Protection of Copyright and 
Certain Related Rights [1993] OJ L 290 (‘Copyright Term Directive (93/98/EEC)’). 

2134 Directive 2006/116/EC of the European Parliament and of the Council of 12 December 2006 on the Term of 
Protection of Copyright and Certain Related Rights (Codification) [2006] OJ L 372 (‘Copyright Term 
Directive (2006/116/EC)’). 

2135 Directive 96/9/EC of the European Parliament and of the Council of 11 March 1996 on the Legal Protection 
of Databases [1996] OJ L 77 (‘Database Directive (96/9/EC)’). 

2136 Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001 on the Harmonisation 
of Certain Aspects of Copyright and Related Rights in the Information Society [2001] OJ L 167 (‘Information 
Society Directive (2001/29/EC)’). It is also known as InfoSoc Directive. In this thesis, the words ‘Information 
Society Directive’ is used. 
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• Resale Rights Directive (2001/84/EC)2137 

• Enforcement Directive (2004/48/EC)2138 

• Orphan Works Directive (2012/28/EU)2139 

• CRM Directive (2014/26/EU)2140 

• Directive Implementing the Marrakesh Treaty (2017/1564)2141 

• Online Broadcasting and Redissemination Directive (2019/789)2142 

• DSM Directive (2019/790)2143 

 

Among these Directives, six Directives grant exclusive rights and/or set limitations and 

exceptions to these rights: (i) Computer Programs Directive; (ii) Rental Right Directive; (iii) 

Satellite and Cable Directive; (iv) Database Directive; (v) Information Society Directive; (vi) 

DSM Directive.2144 

 

Exclusive Rights in the Computer Programs Directive 

Enacted in 1991, the Computer Programs Directive (or the Software Directive) is the first EU 

 
2137 Directive 2001/84/EC of the European Parliament and of the Council of 27 September 2001 on the Resale 

Right for the Benefit of the Author of an Original Work of Art [2001] OJ L 272 (‘Resale Rights Directive 
(2001/84/EC)’). 

2138 Directive 2004/48/EC of the European Parliament and of the Council of 29 April 2004 on the Enforcement of 
Intellectual Property Rights [2004] OJ L 157 (‘Enforcement Directive (2004/48/EC)’). 

2139 Directive 2012/28/EU of the European Parliament and of the Council of 25 October 2012 on Certain 
Permitted Uses of Orphan Works [2012] OJ L 299 (‘Orphan Works Directive (2012/28/EU)’). 

2140 Directive 2014/26/EU of the European Parliament and of the Council of 26 February 2014 on Collective 
Management of Copyright and Related Rights and Multi-Territorial Licensing of Rights in Musical Works for 
Online Use in the Internal Market [2014] OJ L 84 (‘CRM Directive (2014/26/EU)’). 

2141 Directive (EU) 2017/1564 of the European Parliament and of the Council of 13 September 2017 on Certain 
Permitted Uses of Certain Works and Other Subject Matter Protected by Copyright and Related Rights for 
the Benefit of Persons Who Are Blind, Visually Impaired or Otherwise Print-Disabled and Amending 
Directive 2001/29/EC on the Harmonisation of Certain Aspects of Copyright and Related Rights in the 
Information Society [2017] OJ L 242 (‘Directive Implementing the Marrakesh Treaty (2017/1564)’). 

2142 Directive (EU) 2019/789 of the European Parliament and of the Council of 17 April 2019 Laying Down 
Rules on the Exercise of Copyright and Related Rights Applicable to Certain Online Transmissions of 
Broadcasting Organisations and Retransmissions of Television and Radio Programmes, and Amending 
Council Directive 93/83/EEC [2019] OJ L 130/82 (‘Online Broadcasting and Redissemination Directive 
(2019/789)’). 

2143 Directive (EU) 2019/790 of the European Parliament and of the Council of 17 April 2019 on Copyright and 
Related Rights in the Digital Single Market and Amending Directives 96/9/EC and 2001/29/EC [2019] OJ L 
130 (‘DSM Directive (2019/790)’). 

2144 In this thesis, the resale right (or droit de suite) and the remuneration right are not considered as exclusive 
rights, but independent topics of copyright law. 



338 
 

directive to harmonise copyright and related rights.2145  It was drafted ‘in response to the 

spectacular growth’ of the computer program sector, ‘particularly the then emerging’ market 

for personal computers.2146  It reflects the ‘recognition of the fundamental importance of’ 

computer programs for the industrial development of the EU.2147 As pointed out by Dr Patricia 

Akester, by ‘protecting computer programs as literary works’, the EU ‘set a trend subsequently 

followed by both’ the TRIPS and the WCT.2148 The 1991 Directive was ‘repealed and replaced’ 

with the new Computer Programs Directive in 2009.2149 The Directive grants right holders 

four exclusive rights: 2150  (i) reproduction; (ii) distribution; (iii) adaptation; 2151  and (iv) 

rental.2152 The distribution right is the only dissemination related right recognised under the 

Directive,2153 meaning that there is no exclusive right for the right holder to control non-copy 

disseminations of computer programs via networks. 

 

Exclusive Rights in the Rental Right Directive 

As a result of technologies, the ‘rental and subsequent duplication (ie home recording) of audio 

 
2145 Some may consider the Semiconductor Directive as the first Directive on the harmonisation of EU copyright 

and related rights. However, this thesis does not adopt this argument and considers the 1988 Green Paper as 
the first step of the harmonisation and the Computer Program Directive as the first Copyright and Related 
Rights Directive. 

2146 Akester complements that ‘[t]he Computer Program Directive reflects the recognition of the fundamental 
importance of software for the industrial development of the European Community, the considerable 
investment needed for the development of computer programs and that they can be copied at the fraction of 
the price required for their development.’ Akester (n 1985) 103. 

2147 Ibid. 
2148 Ibid. 
2149 Akester comments on the statutory background of the new Computer Programs Directive: ‘[t]he appearance 

of the Internet lead to both an increase in purchases of personal computers and to the introduction of 
software specifically devoted to the Internet, such as the browser. Thus, the protection of software has 
become even more relevant.’ Ibid 104. 

2150 Article 4 (Restricted acts) stipulates that ‘1. …the exclusive rights of the rightholder … shall include the 
right to do or to authorise: (a) the permanent or temporary reproduction of a computer program by any means 
and in any form, in part or in whole; in so far as loading, displaying, running, dissemination or storage of the 
computer program necessitate such reproduction, such acts shall be subject to authorisation by the 
rightholder; (b) the translation, adaptation, arrangement and any other alteration of a computer program and 
the reproduction of the results thereof, without prejudice to the rights of the person who alters the program; 
(c) any form of distribution to the public, including the rental, of the original computer program or of copies 
thereof.’ Computer Programs Directive (2009/24/EC) (n 2129). 

2151 The exclusive right of translation, arrangement and any other alteration is regarded as a sub-right of the right 
of adaptation. 

2152 Article 4(2) states that ‘[t]he first sale in the Community of a copy of a program by the rightholder or with 
his consent shall exhaust the distribution right within the Community of that copy, with the exception of the 
right to control further rental of the program or a copy thereof.’ Computer Programs Directive (2009/24/EC) 
(n 2129). 

2153 Oprysk (n 38) 118. 
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and/or video recordings’ increasingly prejudiced the economic interests of copyright 

holders.2154 Although some of the Member States, in their national laws, have conferred the 

rental right to the providers, divergent levels of protection in the various national regimes2155 

constituted a source of ‘barriers to trade and distortions of competition which impede the 

achievement and proper functioning of the internal market.’2156 To harmonise the rental right 

and the lending right at the Community level,2157 the European Parliament and the Council of 

the EU in 1992 enacted the Rental Rights Directive.2158 In 2006, it was ‘repealed and replaced’ 

by a new Directive, which grants authors and related rights holders four exclusive rights: (i) 

rental;2159 (ii) reproduction (or fixation);2160(iii) broadcasting and communication to the public; 

2161 and (iv) distribution.2162 

 

 
2154 For a discussion of the statutory background of the Rental Right Directive, see Rosenbloum (n 1789) 547, 

551, 571, 572. 
2155 Rosenbloum explains that ‘prior to the implementation of the RRD, laws regulating rental varied greatly in 

the Member States from exclusive rights to no rights. Additionally, variations existed among national laws as 
to who received the right (authors, producers, directors, performers, etc.).’ Ibid 571. 

2156 Computer Programs Directive (91/250/EEC) (n 2128). 
2157 Rosenbloum summarises the statutory background of the Rental Right Directive: ‘[t]he Council’s goals and 

motivations for establishing a rental right are laid out in the RRD’s preamble. First, the Council asserts that 
the divergent levels of copyright protection in regards to rental and lending in the various national regimes 
constitutes a source of “barriers to trade and distortions of competition which impede the achievement and 
proper functioning of the internal market.” Second, the Council notes that rental and lending have become 
increasingly important for authors, performers, and producers of phonograms and films. Third, the Council 
emphasizes that as a result of new technologies, piracy is increasingly a threat in the realm of audio and 
video recordings. Fourth, the Council recognizes that the protection of copyright works by a rental and 
lending right is essential to the economic and cultural development of the Community.’ Rosenbloum (n 
1789) 572-73. 

2158 Rental Right Directive (92/100/EEC) (n 2130). 
2159 Article 1 [Object of harmonisation] states that ‘…Member States shall provide…a right to authorise or 

prohibit the rental and lending of originals and copies of copyright works, and other subject matter…’ Rental 
Right Directive (2006/115/EC) (n 2131). 

2160 Article 7 [Fixation right] stipulates that ‘1. Member States shall provide for performers the exclusive right to 
authorise or prohibit the fixation of their performances. 2. Member States shall provide for broadcasting 
organisations the exclusive right to authorise or prohibit the fixation of their broadcasts, whether these 
broadcasts are transmitted by wire or over the air, including by cable or satellite. 3. A cable distributor shall 
not have the right provided for in paragraph 2 where it merely retransmits by cable the broadcasts of 
broadcasting organisations.’ Ibid. 

2161 Article 8 [Broadcasting and communication to the public] states that ‘1. Member States shall provide for 
performers the exclusive right to authorise or prohibit the broadcasting by wireless means and the 
communication to the public of their performances, except where the performance is itself already a 
broadcast performance or is made from a fixation… 3. Member States shall provide for broadcasting 
organisations the exclusive right to authorise or prohibit the rebroadcasting of their broadcasts by wireless 
means, as well as the communication to the public of their broadcasts if such communication is made in 
places accessible to the public against payment of an entrance fee.’ Ibid. 

2162 Article 9 [Distribution right] states that ‘1. Member States shall provide the exclusive right to make available 
to the public, by sale or otherwise…including copies thereof, hereinafter “the distribution right”…’ Ibid. 
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The 1992 Directive for the first time in history harmonised the rental right beyond the national 

border, since, in the 1961 Rome Convention, no such right was offered. It was not until 1994 

when the TRIPS, for the first time, give this right at the international level.2163  Unlike the 

TRIPS, which only grants to producers of computer programs, phonograms and films, the ‘right 

to authorise or prohibit the rental and lending’ of their works, the Directive allows not only 

producers of phonograms and films but also performers and authors of copyright works to have 

this right.2164 This means that, in the Directive, the coverage of the rental right is higher than 

that of the same right in the TRIPS. Like the previous Rome Convention, which harmonises 

related rights at the international level, the Rental Right Directive harmonises related rights in 

the EU. The Convention grants the reproduction right to phonogram producers and the 

reproduction, public performance, and communication to the public rights to broadcasting 

organisations. 2165  The Directive grants the reproduction right 2166  to performers and 

broadcasting organisations; the communication to the public right 2167  to performers and 

broadcasting organisations; the distribution right 2168  to performers and broadcasting 

organisations as well as phonogram producers and film producers. Therefore, the Rental Right 

Directive goes further than the Convention in that it provides wider reproduction and 

communication to the public rights, along with distribution and rental rights which are not 

given by the Convention. Today, it is considered that art 7 (Fixation right) of the Rental Right 

Directive is repealed in virtue of art 11(1)(a) of the Information Society Directive,2169 meaning 

that art 2 of the Information Society Directive now governs the reproduction right in EU 

copyright law. 

 

Exclusive Rights in the Satellite and Cable Directive 

The development of new analogue technologies, namely, satellite and cable, ‘greatly facilitated 

 
2163 TRIPS Agreement art 11. 
2164 Rental Right Directive (2006/115/EC) arts 1 and 3. 
2165 Rome Convention arts 10 and 13. 
2166 The fixation right (art 7) is considered equivalent to the reproduction right. 
2167 The broadcasting right (art 8) is regarded as a sub-right of the communication to the public right. 
2168 The distribution right is provided by art 7. 
2169 Article 11 [Technical adaptations] states that ‘1. Directive 92/100/EEC is hereby amended: m(a) Article 7 

shall be deleted…’ Information Society Directive (2001/29/EC) (n 2136). 
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the accessibility of’ radio and television programs ‘across national borders’.2170 To guarantee 

the freedom to provide trans-frontier broadcasting media and thereby to establish the EU 

internal market,2171 the legislature enacted the Satellite and Cable Directive.2172 It covers the 

issues of satellite broadcasting and cable redissemination of it. 2173  In relation to satellite 

broadcasting, it established the ‘country of origin’ principle for ‘broadcasts originating within 

the Community’. 2174  For cable redissemination, it ‘introduced a scheme of mandatory 

collective rights management’, which was entrusted to collecting societies.2175 The Directive 

has been amended by the Online Broadcasting and Redissemination Directive,2176  which 

extends some of the provisions to the digital environment. 

 

In art 2 [Broadcasting right],2177 the Satellite and Cable Directive grants authors the exclusive 

right of satellite broadcasting. This right can also be seen as the specific right of communication 

 
2170 Hugenholtz, ‘Copyright in Europe’ (n 2099) 508. 
2171 Ramalho adds that ‘[t]he only directives not using the internal market as a legal basis are the Satellite and 

Cable Directive and the Collective Management Directive, which had only the freedom to provide services 
and the right of establishment as their express legal bases. However, this difference is not material, as the 
free movement of services is in any case part of the notion of internal market (cf. Article 26 paragraph 2 
TFEU).’ Ana Ramalho, The Competence of the European Union in Copyright Lawmaking: A Normative 
Perspective of EU Powers for Copyright Harmonization (Springer, 2016) nn 8. 

2172 Satellite and Cable Directive (93/83/EEC) (n 2132). The Satellite and Cable Directive is also known as the 
SatCab Directive. 

2173 Favale and Borghi (n 2097) 9. 
2174 The ‘country of origin’ principle is expressed in art 1(2)(b), which states that ‘[t]he act of communication to 

the public by satellite occurs solely in the Member State where, under the control and responsibility of the 
broadcasting organization, the programme-carrying signals are introduced into an uninterrupted chain of 
communication leading to the satellite and down towards the earth.’ Online Broadcasting and 
Redissemination Directive (2019/789) (n 2142). Bue explains that ‘[u]nder this principle, rights cleared in 
one country allow the broadcasting organisations to broadcast to the entire territory of the EU. In other 
words, a broadcasting organisation will need to acquire licences only from right holders in the Member State 
of origin of the satellite signal.’ Marco Lo Bue, ‘The “Pay-TV” Case: An Attempt to Reform EU Copyright 
Law Through Competition Enforcement?’ (2018) 5(1) Antitrust and Public Policies 61, 68; P Bernt 
Hugenholtz, ‘SatCab Revisited: The Past, Present and Future of the Satellite and Cable Directive’ (Research 
Paper No 2012-42, Institute for Information Law, University of Amsterdam, August 2012) 68. Favale and 
Borghi further explain that ‘[t]ransmissions coming from outside the EU are protected as those coming from 
within the EU if the non-EU member state provides for the same level of copyright protection within its 
national law. Also, non-EU member state satellite broadcasts are protected within the EU if they have been 
requested by a EU-based company.’ Favale and Borghi (n 2097) 10. 

2175 Article 9(1) stipulates that ‘Member States shall ensure that the right of copyright owners and holders or 
related rights to grant or refuse authorization to a cable operator for a cable retransmission may be exercised 
only through a collecting society.’ Online Broadcasting and Redissemination Directive (2019/789) (n 2142). 
See Favale and Borghi (n 2097) 9; Hugenholtz, ‘Copyright in Europe’ (n 2099) 508; Marinescu (n 2114) 53. 

2176 Online Broadcasting and Redissemination Directive (2019/789) (n 2142). 
2177 Article 2 [Broadcasting right] states that ‘Member States shall provide an exclusive right for the author to 

authorize the communication to the public by satellite of copyright works, subject to the provisions set out in 
this chapter.’ Ibid. 
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to the public by satellite, which has largely been superseded by the general communication to 

the public right contained in art 3 of the Information Society Directive.2178 

 

Exclusive Rights in the Database Directive 

As a response to the development of database technologies,2179 the EU Legislature in 1996 

enacted the Database Directive.2180 It aims to stimulate and protect the investment to databases 

and data processing systems, 2181  and thereby facilitate the production of databases, 2182 

through giving incentives for database investors engaged in storing and processing of data.2183 

To achieve this, the Legislature provided a high level of database protection throughout the 

Community by enacting the Database Directive.2184 It offers a two-tier protection: authors of 

databases which fall above the threshold of originality are given copyright in them; investors 

of databases which do not fulfil the originality requirement are given a new sui generis right 

called ‘database right’.2185 According to Dr Francesco Banterle, the purpose of such protection 
 

2178 Information Society Directive art 3 states that ‘1. Member States shall provide authors with the exclusive 
right to authorise or prohibit any communication to the public of their works, by wire or wireless means, 
including the making available to the public of their works in such a way that members of the public may 
access them from a place and at a time individually chosen by them. 2. Member States shall provide for the 
exclusive right to authorise or prohibit the making available to the public, by wire or wireless means, in such 
a way that members of the public may access them from a place and at a time individually chosen by 
them…’ Information Society Directive (2001/29/EC) (n 2136). 

2179 For a discussion of the motivations behind the Database Directive, see Francesco Banterle, ‘Data Ownership 
in the Data Economy: A European Dilemma’ in Tatiana Synodinou et al (eds), EU Internet Law in the Digital 
Single Market (Springer, 2021) 6; Indranath Gupta, Footprints of Feist in European Database Directive: A 
Legal Analysis of IP Law-making in Europe (Springer, 2017) 1; Hugenholtz, ‘Neighbouring Rights Are 
Obsolete’ (n 1965) 1010; Akester (n 1985) 109. 

2180 Database Directive (96/9/EC) (n 2135). 
2181 Karydi and Karydis explain that ‘[t]he underlying idea for offering such protection to databases points at the 

need to safeguard “the investment of considerable human, technical and financial resources while such 
databases can be copied or accessed at a fraction of the cost needed to design them independently” (Recital 
7, Preamble of Database Directive). Furthermore, the investment that deserves to be protected is one that 
financial resources, time, effort and energy have been devoted (Recital 40, Preamble of Database Directive).’ 
Dimitra Karydi and Ioannis Karydis, ‘Greek Copyright Law Framework for Musical Databases and 
Academic Research Use’ (2016) in Petros Kostagiolas, Konstantina Martzoukou and Charilaos Lavranos 
(eds), Trends in Music Information Seeking, Behavior, and Retrieval for Creativity (IGI Global) 11. 

2182 Akester (n 1985) 106. Mazumder states that the Database Directive was developed based on several 
principles. Among these principles, ‘…8. Worldwide exponential growth in the amount of information 
generated and processed annually in all sectors of commerce and industry requires investment, 9. Investment 
in modern information storage and processing system would not take place unless a stable and uniform legal 
protection regime is in place…’Anirban Mazumder, Database Law Perspectives from India (Springer, 2016) 
100. 

2183 Gupta, ‘Footprints of Feist in European Database Directive’ (n 2179) 166; Indranath Gupta, ‘Was Feist a 
Catalyst for the Structure of Database Directive?: A Legal Exploration of the Implications of the Feist 
Decision’ (PhD Thesis, Brunel University, 2015) 9. 

2184 Mazumder, ‘Database Law Perspectives from India’ (n 2182) 99. 
2185 Cox points out that ‘[t]he Database Directive’s sui generis protection is based on a “sweat of the brow” 
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‘is to give additional protection to databases, irrespective of their degree of originality’.2186 At 

the international level, original databases 2187  are protected under copyright in the Berne 

Convention,2188 the TRIPS Agreement,2189 and the WCT,2190 but there is no consensus on the 

multinational protection for non-original databases, despite the EU’s proposal of harmonising 

‘a sui generis database right’ outside the EU based upon the Database Directive.2191 

 

In the Database Directive, art 3 extends copyright protection to the ‘original selection (or 

compilation) or arrangement of contents in a database, not to the contents themselves’.2192 And 

the Article does not specify any exclusive right for the author. In contrast, in art 7, to protect 

the financial resources, time, effort and energy devoted in producing the non-original database, 

the Directive grants the maker of the database the exclusive right to prevent ‘extraction or re-

utilization the whole or a substantial part of the contents of the database’.2193  Since much 

material disseminated on the internet is contained in online databases, this right is more relevant 

in the digital environment. 

 

 

 
premise (ie the Anglo-American sweat of the brow doctrine).’ Krista L Cox, ‘Metadata and Copyright: 
Should Institutions License Their Data About Scholarship?’ (2017) Association of Research Libraries 1, 3. 

2186 Banterle (n 2179) 5 (citation altered). 
2187 Original databases are ‘collections of data, that can be deemed creative by reason of their selection or 

arrangement of their contents…’ Ibid 4. 
2188 Berne Convention art 2(5). 
2189 TRIPS Agreement art 10(2). 
2190 WCT art 5. 
2191 In other words, there was only existed one-tier international protection of database, that is, the copyright 

protection of database. The sui generis database right in the Database Directive can be deemed as a related 
right but shorter in duration (only 15 years). 

2192 Gupta (n 2183) 40. Database Directive art 3 states that ‘1. In accordance with this Directive, databases 
which, by reason of the selection or arrangement of their contents, constitute the author's own intellectual 
creation shall be protected as such by copyright. No other criteria shall be applied to determine their 
eligibility for that protection. 2. The copyright protection of databases provided for by this Directive shall not 
extend to their contents and shall be without prejudice to any rights subsisting in those contents themselves.’ 
Database Directive (96/9/EC) (n 2135). 

2193 Database Directive art 7 states that ‘Member States shall provide for a right for the maker of a database 
which shows that there has been qualitatively and/or quantitatively a substantial investment in either the 
obtaining, verification or presentation of the contents to prevent extraction and/or re-utilization of the whole 
or of a substantial part, evaluated qualitatively and/or quantitatively, of the contents of that database.’ 
Database Directive (96/9/EC) (n 2135). For an explanation of the sui generis database right, see Romain 
Meys, ‘Data Mining Under the Directive on Copyright and Related Rights in the Digital Single Market: Are 
European Database Protection Rules Still Threatening the Development of Artificial Intelligence?’ (2020) 
69(5) GRUR International 457, 461. 
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Exclusive Rights in the Information Society Directive 

In response to the development of new technologies, especially new subject matters and digital 

technologies which enable new forms of exploitation of works,2194 the EU Legislature in 2001 

enacted the Information Society Directive.2195 Its objectives include providing a high level of 

protection for copyright and related rights, increasing legal certainty, and ensuring the smooth 

functioning of the internal market.2196 Basically, it aims to supplement and adapt existing rules 

on the copyright and related rights area to the challenges of the information society.2197 Also, 

to fulfil the EU’s international obligations, it seeks to implement mainly the 1996 WCT and 

WPPT at the Community level. 2198  Of all copyright and related rights directives, the 

Information Society Directive achieves the highest degree of harmonisation in almost all 

aspects of copyright and related rights,2199  and is often referred to as the EU Copyright 

Directive. It is a significant step in the development of EU copyright law. The Directive grants 

various exclusive rights to authors and related rights holders on all categories of works and 

provides an exhaustive catalogue of limitations and exceptions to these rights. Additionally, it 

introduces special protections for TPMs2200 and rights management information systems.2201 

 

The Information Society Directive harmonises a variety of exclusive rights conferred by other 

copyright and related rights directives.2202 Under the Directive, the author has four exclusive 

rights: (i) reproduction, (ii) distribution, (iii) communication to the public, and (iv) making 

 
2194 For a discussion of the statutory background of the Information Society Directive, see Brandt (n 2101) 11; 

Akester (n 1985) 122; Favale and Borghi (n 2097) 10; Cláudia Tomás Pedro, ‘Sharing Content Online in the 
Digital Single Market and the Freedom of Expression of the User’ (Master Thesis, Munich Intellectual 
Property Law Center, 2019) 14. 

2195 Information Society Directive (2001/29/EC) (n 2136). 
2196 See Quintais, ‘Copyright in the Age of Online Access’ (n 1886) 172; Brandt (n 2101) 11. 
2197 Atanasova (n 2101) 14; Pedro (n 2194) 14. 
2198 Gerardus Verhoef, ‘The Fair Dealing Doctrine in Respect of Digital Books’ (LLM Thesis, University of 

South Africa, 2017) 83; Konstantina Takou, ‘Google Books: Fair Use or an Act of Piracy? Examining the 
Boundaries of Copyright Protection Under the US and EU Law’ (Master Thesis, International Hellenic 
University, 2015) 24. 

2199 The Information Society Directive does not regulate moral rights. 
2200 Information Society Directive art 6. 
2201 Ibid, art 7. 
2202 For a discussion of the exclusive rights in the Information Society Directive, see Onat (n 1957) 19; Oprysk (n 

38) 227; Felix Pinkepank, ‘Streaming Unauthorised Copyrighted Content: Copyright Liability of Streaming 
Platforms and Streaming Box Distributors. A Comparative EU-US-SA Perspective’ (LLM Thesis, University
 of Cape Town, 2018) 16; Dimita, ‘The WIPO Right of Making Available’ (n 1949) 8. 
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available to the public. Related rights holders (namely, performers, phonogram producers, film 

producers, and broadcasting organisations) has only two exclusive rights: (i) communication 

to the public and (ii) making available to the public. In art 2, the Directive grants authors an 

extremely broad reproduction right, covering all kinds of reproduction in both analogue and 

digital environments.2203 Performers and broadcasting organisations are also deemed to have 

this right, as they are conferred the first-fixation right in the Rental Directive.2204 In art 4, it 

grants them an equally broad distribution right.2205 Complementing this Article, Recital 28 

states that: ‘Copyright protection under this Directive includes the exclusive right to control 

distribution of the work incorporated in a tangible article.’2206 Since the Information Society 

Directive has an international dimension, the agreed statements concerning this right in the 

WCT and the WPPT should also be considered: ‘the expressions “copies” and “original and 

copies,” being subject to the right of distribution…refer exclusively to fixed copies that can be 

put into circulation as tangible objects.’2207 Recital 28, which is intended to provide further 

clarification to the right of distribution, seems to suggest that it only covers circulations of 

copies in ‘tangible’ forms, that is, hard or fixed copies — physical embodiments of works — 

thereby limiting it to the analogue realm.2208 This leaves the protection of digital dissemination 

of copyright works to the communication and making available to the public rights, which are 

given in art 3.2209 However, it is more reasonable to argue that the distribution right should be 

interpreted to have a similar scope to the reproduction right, covering all kinds of distributions 

 
2203 Information Society Directive art 2 states that ‘[m]ember States shall provide for the exclusive right to 

authorise or prohibit direct or indirect, temporary or permanent reproduction by any means and in any form, 
in whole or in part…’ Information Society Directive (2001/29/EC) (n 2136). 

2204 Rental Directive art 7. 
2205 Information Society Directive art 4 states that ‘1. Member States shall provide for authors, in respect of the 

original of their works or of copies thereof, the exclusive right to authorise or prohibit any form of 
distribution to the public by sale or otherwise.’ Information Society Directive (2001/29/EC) (n 2136). 

2206 Information Society Directive Recital 28. 
2207 WCT arts 6 and 7; WPPT arts 8 and 9. 
2208 Information Society Directive Recital 28. 
2209 Information Society Directive art 3 states that ‘1. Member States shall provide authors with the exclusive 

right to authorise or prohibit any communication to the public of their works, by wire or wireless means, 
including the making available to the public of their works in such a way that members of the public may 
access them from a place and at a time individually chosen by them. 2. Member States shall provide for the 
exclusive right to authorise or prohibit the making available to the public, by wire or wireless means, in such 
a way that members of the public may access them from a place and at a time individually chosen by 
them…’ Information Society Directive (2001/29/EC) (n 2136). (Recitals 23 and 27 clarify the scope of the 
communication to the public right. Recitals 24 to 26 clarify the scope of the making available to the public 
right.) 
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of copies in both the analogue and digital environments. 

 

The Directive grants authors the communication to the public right (which includes the making 

available to the public right) and grants performers, phonogram producers, film producers, and 

broadcasting organisations the making available to the public right. The way in which the EU 

implements these two rights is the verbatim adoption of the relevant provisions in the WCT and 

the WPPT.2210 Notably, as discussed in 4.3.1.2, the EU chooses the first approach to implement 

the making available to the public right — the implementation of this right within a more 

general right, namely, the communication to the public right. According to the Recital 23,2211 

the communication to the public right is extremely broad, 2212  covering all non-copy 

disseminations of works with an access time lag in both analogue and digital fields, mainly 

broadcastings. The right of communication to public includes the right of making available to 

the public. According to Recital 25, the making available to the public right is broad as well, 

covering all interactive and on-demand digital non-copy disseminations of works.2213 Given 

the very broad language of the four exclusive rights contained in the Information Society 

Directive, some scholars point out that there are overlaps between these rights — for example, 

uploading a copyright-protected computer file to a publicly accessible server constitutes an act 

of either reproduction or communication to the public.2214 However, under the interpretation 

 
2210 Dimita, ‘The WIPO Right of Making Available’ (n 1949) 8. 
2211 Information Society Directive Recital 23 states that ‘[t]his Directive should harmonise further the author’s 

right of communication to the public. This right should be understood in a broad sense covering all 
communication to the public not present at the place where the communication originates. This right should 
cover any such transmission or retransmission of a work to the public by wire or wireless means, including 
broadcasting. This right should not cover any other acts.’ Information Society Directive (2001/29/EC) (n 
2136). 

2212 The Explanatory Memorandum accompanying the proposal for the Information Society Directive stated that 
‘The expression “communication to the public” of a work covers any means or process other than the 
distribution of physical copies … If, at any point of a transmission or at the end of a transmission the work is 
communicated to the public, including through public display on screen, each such communication to the 
public requires authorisation of the author.’ Proposal for a Directive on the Harmonisation of Certain 
Aspects of Copyright and Related Rights in the Information Society, COM 97 (628), 12 October 1997, 25; 
Bosher, ‘A Framework Using the Internal and External Perspectives’ (n 1865) 159. 

2213 Lueder explains that ‘[t]he market segment in which this right will operate is the growing market in 
interactive and on demand services with an array of options for the users which are provided electronically at 
a distance.’ Tilman Lueder, ‘Working Toward the Next Generation of Copyright Licenses’ (Conference 
Paper, Fordham Conference on International Intellectual Property Law and Policy, 20-21 April 2006) 8. 

2214 See Quintais, ‘Copyright in the Age of Online Access’ (n 1886) 147; Lucie Guibault and Joao Pedro 
Quintais, ‘Copyright, Technology and the Exploitation of Audiovisual Works in the EU’ (2014) 4 IRIS plus 1, 
11. 
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of the reproduction and distribution rights as copy-related, and the communication and making 

available to the public rights as non-copy-related, the overlaps largely decrease. 

 

Exclusive Rights in the Digital Single Market (DSM) Directive 

Rapid digital ‘technological developments continue to transform the way works’ and other 

subject matters were ‘created, produced, distributed and exploited’.2215 New business models 

and new actors ‘continued to emerge’.2216 In response, the EU Legislature in 2019 enacted the 

Digital Single Market (DSM) Directive.2217 One objective it shared with other copyright and 

related rights directives is that: to facilitate the EU internal market which is efficient for all 

parties involved and provide the adequate ‘incentives for investment in, and dissemination of’, 

works.2218 Other than that, this Directive, ‘in the digital and cross-border environment’, aims 

to establish a pan-EU licensing market and thereby to improve the bargaining position and the 

remuneration of the authors and related rights holders.2219 In addition, it aims to guarantee uses 

of works for specific cases in the fields of education, ‘scientific research’ and ‘cultural heritage’, 

to improve public access to protected works and to ensure legal certainty.2220 Also, it intends 

to bring the 2001 Information Society Directive up to speed with the latest digital 

innovations. 2221  The DSM Directive amends the Information Society Directive and the 

Database Directive. It also touches upon, inter alia, the IP Enforcement Directive. Therefore, 

it is widely regarded as the largest overhaul of EU copyright law since the Information Society 

Directive.2222 

 
2215 DSM Directive Recital 3. 
2216 See DSM Directive Recital 3. For a discussion of the statutory background of the DSM Directive, see João 

Pedro Quintais, ‘The New Copyright in the Digital Single Market Directive: A Critical Look’ (2020) 42(1) 
European Intellectual Property Review 28; Michal Koščík, ‘Exceptions for Cultural Heritage Institutions 
Under the Copyright Directive in the Digital Single Market’ (Conference Paper, Conference on Grey 
Literature and Repositories, 17 October 2019) 2; Chatsios Ioannis, ‘Desinging an Effective Copyright 
Enforcement Strategy for Online Content-Sharing Service Providers in Light of The Directive (EU) 
2019/790’ (Master Thesis, Democritus University of Thrace, 2020) 23. 

2217 DSM Directive (2019/790) (n 2143). 
2218 Ibid Recital 3. 
2219 Barbora Havlíková, ‘Territorial Copyright Licenses for Audio-visual Content: Steps Towards Overruling the 

Principle of Copyright Territoriality?’ (Master Thesis, Uppsala University, 2020) 33. 
2220 Micke Lindholm, ‘Text and Data Mining Under Finnish Copyright Law Before and After the DSM 

Directive’ (Master Thesis, Hanken School of Economics, 2020) 1. 
2221 Ioannis (n 2216) 22. 
2222 Lindholm (n 2220) 2. 
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The most contentious provision in the DSM Directive is art 17, which states that online content-

sharing service providers (OCSSPs) shall be directly liable for copyright infringements of their 

users by virtue of giving access to uploaded copyright-protected contents, unless they take 

effective measures to prevent the unauthorised uploading of such contents.2223 This means that 

OCSSPs shall either license or filter uploads. Perhaps equally contentious is the art 15,2224 in 

which the Directive grants press publishers a new related right,2225 through the exclusive rights 

of reproduction (art 2) and making available to the public (art 3(2)), both of which are 

harmonised in the Information Society Directive. 

 

4.3.1.3 Exclusive Rights in National Copyright Law 

In 1790, Congress, for the first time, implemented the Patent and Copyright Clause of the 

Constitution,2226 and created US copyright law2227 (the Copyright Act of 1790).2228 The law 

has been comprehensively revised in 1831, 1870, 1909.2229 In 1909, according to a House of 

Representatives Report, ‘motion pictures and sound recordings made their appearance’, and 

radio and television were ‘still in the early stages of their development’.2230 During the next 

half century, a wide range of new analogue ‘technologies for capturing and communicating 

 
2223 For a discussion of DSM Directive art 17, see Carys J Craig, ‘Meanwhile, in Canada…A Surprisingly 

Sensible Copyright Review’ (2019) European Intellectual Property Review 4; Mengna Liang, ‘Copyright 
Issues Related to Reproduction Rights Arising from Streaming’ (2020) 23(5-6) Journal of World Intellectual 
Property 798, 807. 

2224 DSM Directive art15 states that ‘1. Member States shall provide publishers of press publications established 
in a Member State with the rights provided for in Article 2 and Article 3(2) of Directive 2001/29/EC for the 
online use of their press publications by information society service providers.’ DSM Directive (2019/790) (n 
2143). For a discussion of this art, see Anthi Akritidou, ‘The New Related Right for Publishers According to 
the EU DSM Directive’ (Master Thesis, International Hellenic University, 2020) 18; Pamela Samuelson, 
‘Regulating Technology Through Copyright Law: A Comparative Perspective’ (2020) 42 European 
Intellectual Property Review 1, 11. 

2225 Valente comments that ‘press publishers should count on rights that reward their “economic and creative 
contribution in assembling, editing and investing in content”, and gain in bargaining power in negotiations 
with internet platforms.’ Valente (n 1917) 13, quoting European Parliament, ‘Briefing EU Legislation in 
Progress, Copyright in the Digital Single Market’ (July 2018) 
<http://www.europarl.europa.eu/RegData/etudes/BRIE/2016/593564/EPRS_BRI(2016)593564_EN.pdf> 5. 

2226 United States Constitution art VIII § 8 cl 8. 
2227 The term ‘US copyright law’ here refers to federal US copyright legislation only, rather than colonial 

American printing privileges and state copyright statutes. 
2228 Copyright Act of 1790 (n 638). 
2229 US Copyright Office, Compendium of US Copyright Practices (3d ed, 2014) 4. 
2230 The US House Committee on the Judiciary, House of Representatives Report No 94-1476, 2d Sess 65 (1976) 

47. 
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printed matter, visual images, and recorded sounds’ had come into use, as well as the 

‘increasing use of information storage and retrieval devices’.2231 In light of this, the need for 

another comprehensive revision or update of copyright law became apparent in the 1950s,2232 

but it was not until 1976, Congress passed the current statute — the Copyright Act of 1976.2233 

From the 1990s, digital technological advancements generated ‘new methods for the 

duplication and dissemination of copyrighted works, and the business relations between 

copyright holders and users evolved new patterns’.2234 In response, Congress issued a series 

of amendments to the 1976 Act. Among the most influential is the Digital Millennium 

Copyright Act of 1998 (DMCA),2235 which implements the WCT and the WPPT. 

 

Exclusive Rights in the Copyright Act of 1976 

In s 106 [Exclusive rights in copyrighted works], the Copyright Act of 1976 grants the author 

six exclusive rights:2236 

 

• The Right of Reproduction (§ 106 (1)) 

• The Right of Derivation (§ 106 (2)) 

• The Right of Distribution (§ 106 (3)) 

• The Right of Public Performance (§ 106 (4)) 

 
2231 Ibid. 
2232 For a discussion of the statutory background of the 1976 Act, see Elizabeth Townsend, ‘Legal and Policy 

Responses to the Disappearing Teacher Exception, or Copyright Ownership in the 21st Century University’ 
(2003) 4(2) Minnesota Intellectual Property Review 209, 227. 

2233 Copyright Act of 1976 (n 481). Litman comments that ‘[u]nlike the porous 1909 Act, the 1976 Act is a 
detailed comprehensive code, chock-full of specific, heavily negotiated compromises. Some of the 1976 
Act’s provisions purport to adopt common law doctrine; others purport to abrogate it.’ Jessica D Litman, 
‘Copyright Compromise and Legislative History’ (1986) 72(5) Cornell Law Review 857, 859. Kawabata 
summarises that ‘[t]he Copyright Act of 1976 superseded the 1909 Act. It addressed technological 
innovations and again extended the copyright term from twenty-eight years with a possible twenty-eight year 
renewal to the life of the author plus fifty years. It also featured the first codifications of the fair use and first 
sale doctrines and extended copyright protection to unpublished works for the first time.’ B Makoa 
Kawabata, ‘Unresolved Textual Tension: Capitol Records v. ReDigi and a Digital First Sale Doctrine’ (2014) 
21(1) UCLA Entertainment Law Review 33, 54. Notably, exclusive rights that specifically cover 
semiconductor chip or original designs are not discussed. 

2234 House of Representatives Report No 94-1476 (n 2230) 47 (citation altered). 
2235 Digital Millennium Copyright Act of 1998, Pub L No 105-304, 12 Stat 2860. In this thesis, the DMCA is not 

further discussed. 
2236 Kerns complements that ‘[b]ecause the Copyright Act refers to the rights named in section 106 as 

enumerated rights, this suggests that any rights not named are not covered by the protection of the Copyright 
Act.’ Ashley C Kerns, ‘Modified to Fit Your Screen: DVD Playback Technology, Copyright Infringement or 
Fair Use’ (2004) 24(3) Loyola of Los Angeles Entertainment Law Review 483, 494. 
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• The Right of Public Display (§ 106 (5)) 

• The Right of Public Performance by Digital Audio Dissemination (§ 106 (6)) 

 

The four rights that are related to this thesis are discussed: (i) rights of reproduction, (ii) 

distribution, (iii) public performance, and (iv) public display. Each of which has been extended 

from the analogue to the digital world. Unlike the rights offered by the international treaties 

and EU directives, the rights conferred by the US Copyright Act can be clearly classified as 

copy and non-copy,2237 in which the rights of reproduction and distribution are copy and the 

rights of public performance and display are non-copy.2238 

 

The right of reproduction is defined as: the right ‘to reproduce the copyrighted work in copies 

or phonorecords’.2239 The Act also provides definitions of ‘copies’2240 and ‘phonorecords’.2241 

This right has an extremely broad scope and is implicated by both online and offline activities, 

such as ‘duplicating’, ‘imitating’, or ‘simulating’ copyright works in ‘physical or electronic 

copies’ or phonorecords.2242 

 

The right of distribution is defined as: the right ‘to distribute copies or phonorecords of the 

copyrighted work to the public by sale or other transfer of ownership, or by rental, lease, or 

 
2237 One reason is that the word ‘copies’ (or ‘phonorecords’) is used in the definition of the reproduction and 

distribution rights and not used in the definition of the public performance and public display rights. 
2238 Although the public display right implicates ‘copies’ in a way such as the displaying of digital photos (digital 

copies of visual works) on a computer screen, this right is still considered as a non-copy-related right. 
Because after the display, users do not end up with permanent copies of the photos. 

2239 Copyright Act of 1976 (n 481) § 106(1). 
2240 Copyright Act of 1976 (n 481) § 101: ‘“Copies” are material objects, other than phonorecords, in which a 

work is fixed by any method now known or later developed, and from which the work can be perceived, 
reproduced, or otherwise communicated, either directly or with the aid of a machine or device. The term 
“copies” includes the material object, other than a phonorecord, in which the work is first fixed.’ 

2241 Copyright Act of 1976 (n 481) § 101: ‘“Phonorecords” are material objects in which sounds, other than those 
accompanying a motion picture or other audiovisual work, are fixed by any method now known or later 
developed, and from which the sounds can be perceived, reproduced, or otherwise communicated, either 
directly or with the aid of a machine or device. The term “phonorecords” includes the material object in 
which the sounds are first fixed.’ 

2242 Travis (n 2262) 340. The definition of ‘fixed’ is also relevant here. Copyright Act of 1976 (n 481) § 101: ‘A 
work is “fixed” in a tangible medium of expression when its embodiment in a copy or phonorecord, by or 
under the authority of the author, is sufficiently permanent or stable to permit it to be perceived, reproduced, 
or otherwise communicated for a period of more than transitory duration. A work consisting of sounds, 
images, or both, that are being transmitted, is “fixed” for purposes of this title if a fixation of the work is 
being made simultaneously with its transmission.’ 
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lending’.2243 Thus, the Act gives authors control over the dissemination of their works to the 

public via copies or phonorecords. Like its equivalent right in the WCT and the WPPT as well 

as the Information Society Directive,2244 the distribution right in the Act includes ‘copies and 

phonorecords’, which are defined as ‘material objects’.2245 Even so, US courts consistently 

interpret electronic files (ie digital copies) as ‘material objects’, rendering this right, not like 

its counterpart in the treaties and the Directive, continually been applied to the digital 

context.2246 

 

The right of public performance is defined as: the right ‘… to perform the copyrighted work 

publicly’. 2247  The term ‘publicly’ has a broad meaning. 2248  Unlike its equivalent right 

provided by international treaties and EU directive, the public performance right given by the 

US law is extremely broad and covers not only live performances but also all types of 

broadcasting. As the language — ‘…whether the members of the public receive [the 

performance] in the same place or in separate places and at the same time or at different 

times’2249 — clearly indicates, this right covers broadcastings in the forms of both real-time 

multicast (simultaneous online disseminations from one server to multiple users) and unicast 

(one-to-one disseminations in response to individual users’ requests) (ie interactive and on-

demand digital disseminations of works).2250 

 

The right of public display is defined as: ‘the right ‘… to display the copyrighted work 

 
2243 Copyright Act of 1976 (n 481) § 106(3). 
2244 WCT art 6; WPPT art 8; Information Society Directive art 4. 
2245 Copyright Act of 1976 (n 481) § 106(3). 
2246 Dimita raises that ‘[a]ccording to the US Copyright Office it is settled that the right of distribution grants 

copyright owners control over the digital transmission of their works to the public.’ Dimita, ‘The WIPO 
Right of Making Available’ (n 1949) 26, nn 164. 

2247 Copyright Act of 1976 (n 481) § 106(4). 
2248 Copyright Act of 1976 (n 481) § 101: ‘To perform or display a work “publicly” means—(1) to perform or 

display it at a place open to the public or at any place where a substantial number of persons outside of a 
normal circle of a family and its social acquaintances is gathered; or (2) to transmit or otherwise 
communicate a performance or display of the work to a place specified by clause (1) or to the public, by 
means of any device or process, whether the members of the public capable of receiving the performance or 
display receive it in the same place or in separate places and at the same time or at different times.’ (The 
clause (2) is also known as the transmit clause.) 

2249 Ibid. 
2250 Dimita, ‘The WIPO Right of Making Available’ (n 1949) 30. 
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publicly.’2251 The term ‘display’ has a broad meaning: to display a work means ‘…to show 

individual images nonsequentially.’2252 Notably, to perform a work is ‘to show its images in 

any sequence or to make the sounds accompanying it audible’.2253 Therefore, the two rights 

are very different and the overlap between them is not very often. Arguably, non-copy 

disseminations of copyrighted works involve either one of them. 

 

The US copyright law does not have a separate right of either communication to the public or 

making available to the public. Even so, authors in the US can be deemed as having these two 

rights since the rights of public performance and public display combined also allow them to 

control all non-copy disseminations of their copyright works, including interactive and on-

demand digital disseminations.2254 Therefore, the US has fulfilled its international obligations 

under the WCT and the WPPT to implement the rights of communication and making available 

to the public,2255 by taking the third approach — the rights are provided through a combination 

of other rights. 

 

4.3.2 Limitations and Exceptions to Exclusive Rights in Copyright Law 

Copyright law grants authors and related rights holders a bundle of exclusive rights to enable 

them to control the exploitation of their works. With technological advances, the scope of the 

rights granted has expanded in both the analogue and the digital world to accommodate these 

advances. However, the protection of copyright is not absolute: the rationale of copyright law 

is to balance the interests of rights holders in protecting their works and the interests of society 

in accessing these works. 2256  To ensure society’s interest in accessing the works, every 

 
2251 Copyright Act of 1976 (n 481) § 106(5). 
2252 Copyright Act of 1976 (n 481) § 101: ‘To “display” a work means to show a copy of it, either directly or by 

means of a film, slide, television image, or any other device or process or, in the case of a motion picture or 
other audiovisual work, to show individual images nonsequentially.’ 

2253 Copyright Act of 1976 (n 481) § 101: ‘To “perform” a work means to recite, render, play, dance, or act it, 
either directly or by means of any device or process or, in the case of a motion picture or other audio visual 
work, to show its images in any sequence or to make the sounds accompanying it audible.’ 

2254 See Wang (n 2078) 32; Pinkepank (n 2202) 42. 
2255 There are disagreements on whether the US has fulfilled its international obligations to implement the 

communication and making available to the public rights. However, this thesis adopts the argument that the 
US has fulfilled the obligations. 

2256 See Primavera De Filippi, Copyright Law in the Digital Environment: Private Ordering and the Regulation 
of Digital Works (Lap Lambert Academic Publishing, 2012) 21; P Bernt Hugenholtz and Martin Senftleben, 
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jurisdiction limits the scope of exclusive rights by incorporating into its copyright law a set of 

limitations and exceptions.2257 

 

As an essential component of copyright law, limitations and exceptions2258 are either set by 

the legislature or developed through the juridical process.2259 They have their inspirations in a 

range of fundamental human rights and freedoms,2260 (eg freedom of expression2261 and the 

right to privacy) as well as economic theories (eg transaction cost theory) and competition law 

(eg the use of compulsory licences2262). They serve a variety of goals: to promote the diffusion 

of culture and the dissemination of knowledge, to cure or mitigate market failures, and to enable 

libraries and other cultural institutions to function.2263 There are two alternative, or perhaps 

 
‘Fair Use in Europe: In Search of Flexibilities’ (VU Centre for Law and Governance, Institute for 
Information Law, 2011) 6. 

2257 Spoor comments that ‘limitations represent a “pound of copyright’s fair flesh” Take them out and one risks 
killing copyright, by severing a vital link between authors and society.’ Jaap H Spoor, ‘General Aspects of 
Exceptions and Limitations to Copyright: General Report’ in L Baulch, M Green and M Wyburn (eds), The 
Boundaries of Copyright: Its Proper Limitations and Exceptions (University of Cambridge, ALAI Study 
Days, 1999). Limitations are to ‘reduce and confine the excessive protection afforded by the exclusive right 
to the optimal scope of protection’. Thomas Dreier, ‘Thoughts on Revising the Limitations on Copyright 
under Directive 2001/29’ (2015) 11(2) Journal of Intellectual Property Law and Practice 138, 140. 
Hugenholtz and Senftleben comment that ‘[i]n the ideal copyright system, these limits and limitations are 
essential balancing tools, precisely calibrated to allow users of copyright works sufficient freedoms to 
interact with these works without unduly undermining copyright’s multiple rationales.’ Hugenholtz and 
Senftleben (n 2256) 6. 

2258 Thetsidaeng raises that ‘[s]ome may understand the terms “exception and limitation” as the same meaning 
but actually these two terms are often used interchangeably by established national law, international 
Convention and EU Directives, though they are not identical.’ Chotima Thetsidaeng, ‘User-Generated 
Content and Copyright Dilemma in Web 2.0 Era: Should the Specific Exception be Introduced in the EU?’ 
(Master Thesis, Uppsala University, 2019) 26. 

2259 For example, the fair use doctrine and the copyright exhaustion (first use) doctrine have been developed by 
the court: see generally McIntyre (n 1884); Donald Frank II Jankowski, ‘The End of Ownership’ (2013) 
17(1) Marquette Intellectual Property Law Review 103; Maša Savič, ‘Dilemma of the Exhaustion Principle 
in the Digital Economy: The Impact of Usedsoft in Practice and Theory in the EU and US’ (LLM Thesis, 
Tilburg University, 2014). 

2260 See Hugenholtz and Senftleben (n 2256) 6. 
2261 Some may add freedom of science and arts. 
2262 Travis summarises that ‘[t]he Copyright Act contains several other limitations on copyright designed to 

implement Congress’ public policy objectives to preserve specific corporations, industries, and technologies 
from litigation and licensing fees that threaten to become excessive in the absence of special immunities.’ 
Compulsory licences can be categorised as these limitations, although compulsory licences in this thesis are 
considered as a separate topic. Hannibal Travis, ‘Opting Out of the Internet in the United States and the 
European Union: Copyright, Safe Harbors, and International Law’ (2008) 84(1) Notre Dame Law Review 
331, 342. 

2263 Other goals include to ‘promote ongoing authorship’, to ‘create a buffer for user autonomy and personal 
property interests’, to ‘foster the public interest in access to information’, to ‘exempt economically 
insignificant incidental uses’, to ‘adopt for politically expedient reasons’, to ‘provide flexibility in copyright 
laws’, to ‘produce reasonably predictable outcomes’, to be ‘compatible with international treaty obligations.’ 
Samuelson, ‘Justifications for Copyright Limitations and Exceptions’ (n 1886). Samuelson summarises that 
‘[c]ountries vary quite substantially in the number and types of L&Es in their laws. Underlying the L&Es in 
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complementary, approaches to limitations and exceptions: either specific with higher legal 

certainty2264  or general with higher legal flexibility.2265  Generally, ‘countries of the droit 

d’auteur tradition’ tend to implement more precisely-circumscribed exemptions, 2266  and 

countries with the Anglo-American copyright tradition tend to use more broadly-phrased fair 

dealing or fair use exemptions. The specific limitations and exceptions are various kinds of 

uses of protected works that are exempted from infringement.2267 The general limitations and 

exceptions — fair dealing and fair use — are ‘a series of general principles that stipulate the 

conditions under which an alleged act of infringement may be nevertheless regarded as fair’.2268 

 

4.3.2.1 Limitations and Exceptions to Exclusive Rights in International Copyright Law 

Article 9(1)2269 of the Berne Convention grants authors the exclusive right of reproduction and 

 
national copyright laws, though, are discernible justifications. Like the L&Es themselves, justifications can 
vary in type and range. Some rationales are grounded in normative values and perspectives on copyright, 
while others are more pragmatic responses to the complex difficulties inherent in the law making process and 
the need to balance competing interests. Some L&Es may be justified in national laws based not only on the 
purpose of the use, but also on remuneration that goes to rights holders. In some instances, more than one 
justification may apply. Many of the justifications for L&Es can be grouped in general categories, such as 
concerns about authorship, user interests, the public interest, economic rationales, political expediency, and 
the need for flexibility.’ Samuelson, ‘Justifications for Copyright Limitations and Exceptions’ (n 1886) 11-
12. 

2264 Some may argue that the fair use (or fair dealing) doctrine is not uncertain. In an official report, a panel 
argues that ‘. . . there is no need to identify explicitly each and every possible situation to which the 
exception could apply, provided that the scope of the exception is known and particularised. This guarantees 
a sufficient degree of legal certainty.’ United States - Section 110(5) of the US Copyright Act, WT/DS160/R 
(June 15, 2000) 283. 

2265 Samuelson explains that ‘[t]he two main advantages of specific LandEs are, first, that they provide a 
reasonable measure of predictability, and second, that prospective users can make investments or engage in 
privileged activities in reliance on them.’ Samuelson, ‘Justifications for Copyright Limitations and 
Exceptions’ (n 1886) 2. 

2266 Filippi points out that ‘…countries with civil law tradition opted for the establishment of a well-defined 
regime of exemptions with an exhaustive list of permitted acts.’ Filippi (n 2256) 22. Atanasova comments 
that ‘[a]ccording to Paul Goldstein there is no specific provision for fair dealing in civil law practice, but 
copyright legislation in most civil law countries contains exemptions comparable to those provided under the 
fair dealing defense. For example the French legislation, provides narrow exceptions in the case of published 
works for private copies and as well as short quotations for critical, educational, polemic, or scientific 
purposes. The German Copyright Act provides a long list of limited exceptions in addition to those for 
quotation and private use.’ Atanasova (n 2101) 16. 

2267 Ginsburg comments that ‘[t]hat the exemption is limited to a narrow and specifically defined class of uses 
[“certain special cases”]…’ See Jane C Ginsburg, ‘Overview of Copyright Law’ 24 in Rochelle Cooper 
Dreyfuss and Justine Pila (eds), The Oxford Handbook of Intellectual Property Law (Oxford University 
Press, 2018). For more definitions of specific limitations and exceptions, see Quintais, ‘Copyright in the Age 
of Online Access’ (n 1886) 167. 

2268 Filippi (n 2256) 22 (citation altered). 
2269 Berne Convention art 9 states that ‘(1) Authors of literary and artistic works protected by this Convention 

shall have the exclusive right of authorizing the reproduction of these works, in any manner or form. (2) It 
shall be a matter for legislation in the countries of the Union to permit the reproduction of such works in 
certain special cases, provided that such reproduction does not conflict with a normal exploitation of the 
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art 9(2) introduced the well-known three-step test, 2270  which regulates limitations and 

exceptions to this right (and later all exclusive rights). This test stipulates that any regional or 

‘national legislative provision granting exemption from infringement’ of the reproduction right 

— that is, any specific limitation or exception to the reproduction right —must conform to the 

following three cumulative steps:2271 (i) ‘be confined to certain special cases’,2272 (ii) which 

‘do not conflict with a normal exploitation of the work’, and (iii) ‘do not unreasonably prejudice 

the legitimate interests of the author’. 2273  This test has been affirmed by subsequent 

international copyright and related rights treaties, and EU directives, 2274  but also been 

extended to apply to not just the reproduction right, but to all exclusive rights. It has become 

the test which regulates the way in which specific limitations and exceptions are to apply2275 

and thereby establishes a framework for permissible specific limitations and exceptions which 

guarantee a certain level of protection.2276 

 
work and does not unreasonably prejudice the legitimate interests of the author.’ Berne Convention (n 1916). 
Jongsma comments that ‘[l]aid down in Article 9(2), the purpose of this provision was twofold: to enable 
Berne members to introduce limitations and exceptions to the newly introduced reproduction right of Article 
9(1) as well as to define the limits of their discretion in this regard.’ Daniël Jongsma, ‘The Nature and 
Content of the Three-Step Test in EU Copyright Law: A Reappraisal’ in Eleonora Rosati (ed), The Routledge 
Handbook of EU Copyright Law (Routledge, 2021). 

2270 Jongsma points out that ‘[t]he three-step test was first introduced in the 1967 Stockholm Revision of the 
Berne Convention for the Protection of Literary and Artistic Works.’ Jongsma, ‘The Nature and Content of 
the Three-Step Test’ (n 2269) 2. Samuelson states that ‘[b]ecause member states were not in complete 
agreement about just how broad that right should be, the treaty established a three step test for nations to use 
when deciding whether to adopt an LandE to the reproduction right.’ Pamela Samuelson, ‘Possible Futures of 
Fair Use’ (2015) 90(2) Washington Law Review 815, 850. For a discussion of the three-step test, see Sam 
Ricketson and Jane C Ginsburg, International Copyright and Neighboring Rights: The Berne Convention 
and Beyond (Oxford University Press, 2006). 

2271 Verhoef raises that ‘…two WTO-DSB panels have held independently that “all three steps must be passed 
separately and cumulatively. This means that if one step is missed, the test will fail in its entirety.”’ Verhoef 
(n 2198) 72, nn 403, 404 quoting Panel Report, Panel Ruling on the Interpretation and Application of the 
Three-Step Test in the Context of Art 13 of the TRIPS Agreement, WTO Doc WT/DS160/R (2000). 

2272 Thetsidaeng argues that ‘[t]he words “special cases” …limit and narrow down the scope of exception and 
limitation in national legislation.’ Thetsidaeng (n 2258) 31. 

2273 The third step is sometimes considered as the most important part of the three-step test. 
2274 The Rome Convention does not codify the three-step test. Article 13 of the TRIPS Agreement for the first 

time extends the three-step test to apply to all (Berne and TRIPS) exclusive rights and the interests not to 
prejudice are the ones of the related rights holder (not the author as stated in the Berne Convention). Article 
10 of the WCT and Article 16 of the WPPT affirm the TRIPS version or the current version of the three-step 
test and obligate member states to impose the test to evaluate the legitimacy of limitations and exceptions on 
copyright. For a further discussion of the three-step test under international copyright law, see Okediji, 
‘Copyright Law in an Age of Limitations and Exceptions’ (n 1926) 51. 

2275 The three-step test ‘limits the extent to which countries could establish LandEs.’ Ruth L Okediji, ‘The Limits 
of International Copyright Exceptions for Developing Countries’ (2019) 21(3) Vanderbilt Journal of 
Entertainment and Technology Law 689, 702. 

2276 Stergianou points out that ‘[t]his test establishes a framework for parties to develop their own national 
exceptions and limitations.’ Stergianou (n 1982) 11. 
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Each of the Berne Convention,2277 the Rome Convention,2278 the TRIPS Agreement,2279 the 

WCT and the WPPT contains several specific limitations and exceptions to exclusive rights. 

There is nevertheless lack of harmonisation. General limitations and exceptions — fair dealing 

or fair use — are not codified in international treaties or regional copyright law.2280 And there 

is no explicit mention of any general limitations and exceptions. This leaves significant room 

for regional and national legislatures to draft limitations and exceptions to exclusive rights 

accommodating that jurisdiction’s unique condition so as to balance the interests between right 

holders and content users. 

 

The TRIPS Agreement does not address the issue of the exhaustion of IPRs and thus leaves the 

application of copyright exhaustion solely to the discretion of Member States.2281 The WCT 

and the WPPT also provide freedom to signatories to ‘introduce a principle of exhaustion’,2282 

and, if included, ‘whether it should have a domestic, regional or international reach’.2283 

Notably, there is no suggestion in the treaties that the rights of communication to the public 

and making available to the public may be made subject to exhaustion. 

 

4.3.2.2 Limitations and Exceptions to Exclusive Rights in Regional Copyright Law 

The three-step test is codified in various EU Directives.2284 They provide a number of specific 

 
2277 The Berne Convention, in various articles, provides a number of specific limitations and exceptions: 

speeches (art 2bis (1)(2)), quotations (art 10(1)), uses for teaching purposes (art 10(2)) (known as the 
teaching exception), press usage (art 10bis (1)), reporting of current events (art 10bis (2)), and ephemeral 
recordings by broadcasting organisations (art 11bis (3)). For a discussion of these limitations and exceptions, 
see P Bernt Hugenholtz and Ruth L Okediji, ‘Conceiving an International Instrument on Limitations and 
Exceptions to Copyright’ (2008) 15. 

2278 In art 15, the Rome Convention enumerates four specific limitations and exceptions: (a) private uses, (b) 
reporting of current events, (c) ephemeral recordings by broadcasting organisations, and (d) uses for teaching 
and research purposes. 

2279 The TRIPS Agreement simply codifies the specific limitations and exceptions from the Berne and Rome 
Conventions, and does not contain any additional specific limitations and exceptions. 

2280 There is a debate around whether the fair use (or fair dealing) doctrine violates the three-step test, and this 
debate remains unsettled. 

2281 TRIPS Agreement art 6. 
2282 WCT art 6; WPPT arts 8 and 12. 
2283 Mezei, ‘Digital First Sale Doctrine Ante Portas’ (n 1991) 25. 
2284 Computer Programs Directive art 6(3); Rental Right Directive art 10(3); Database Directive arts 6(3), 7(5) 

and 8(2)(3); Information Society Directive art 5(5); DSM Directive Recital 6. 
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limitations and exceptions to exclusive rights,2285 but no general limitation and exception is 

included. The EU adopts regional exhaustion of copyright, meaning that the first sale of a copy 

of a work by the right holder, or with his or her consent, shall exhaust the distribution right of 

that copy within the Community.2286 This principle is codified in various directives.2287  

 

 

 
2285 The Computer Programs Directive provides four specific limitations and exceptions regarding computer 

programs: reproductions for intended purposes (art 5(1)); reproductions for back up or archive purposes (art 
5(2)); uses for observation, study or test purposes (art 5(3)); and decompilations for purposes of achieving 
interoperability (art 6). In the Rental Right Directive, art 6(1) provides one specific limitation to the rental 
right: public lending. In art 10, the Directive provides four specific limitations and exceptions to the 
reproduction, distribution, and communication to the public rights: (a) private uses; (b) reporting of current 
events; (c) ephemeral recordings by broadcasting organisations; and (d) uses for teaching and research 
purposes. (There are overlaps between these limitations and exceptions and those provided by the 
Information Society Directive.) The Database Directive, in arts 6 and 9, provides four specific limitations 
and exceptions to copyright and sui generis database right: (i) uses for access and other normal purposes; (ii) 
reproductions for private purposes of non-electronic databases; (iii) uses for teaching and research purposes; 
and (iv) uses for the purposes of public security or ensurance of an administrative or judicial procedure. The 
Information Society Directive, in art 5, provides 20 specific exceptions and limitations applicable to all 
copyright works, except computer programs and databases: 1 certain temporary reproductions; 2 (a) 
reproductions in paper or similar medium by means of photography or comparable techniques (the 
reprography exception); (b) reproductions by a natural person for private purposes (the private copying 
exception); (c) reproductions by publicly accessible libraries, educational establishments or museums, or by 
archives for non-commercial purposes; (d) ephemeral recordings by broadcasting organisations; and (e) 
reproductions of broadcasts by social institutions for non-commercial purposes; 3 reproductions and 
communications to the public (including making available to the public) of works (a) for teaching and 
research (the teaching exception); (b) for non-commercial disabled-benefit purposes; (c) for news reporting; 
(d) for criticism or review; (known as the quotation limitation) and (e) for public security or to ensure 
administrative, parliamentary or judicial proceedings; reproductions and communications of works (f) during 
political speeches or public lectures for informatory purposes; and (g) during religious celebrations or 
official celebrations; reproductions and communications (h) of works of certain architecture or sculpture; and 
(i) of works incidentally in other materials (incidental inclusion);( No identical parent provision exists in 
international treaties.) reproductions and communications of works (j) for advertising the public exhibition or 
sale of artistic works; (k) for caricature, parody or pastiche; (l) for demonstration or repair of equipment; and 
(m) (in the form of building plans) for reconstructing buildings; (n): reproductions and communications, for 
the purpose of research or private study, to individual members of the public by dedicated terminals on the 
premises of publicly accessible libraries, educational establishments or museums of works and other subject-
matter not subject to purchase or licensing terms which are contained in their collections. The DSM Directive 
provides four specific limitations and exceptions to copyright, related rights and sui generis database 
extraction right: art 3 exempts digital uses of works by research organisations and cultural heritage 
institutions for the purposes of text and data-mining (TDM) in research (known as the scientific and research 
TDM exception); art 4 exempts digital uses of works for (other) text and data-mining purposes (the TDM 
exception); art 5 exempts digital use of works by educational establishments for the sole purpose of 
illustration for non-commercial teaching; and art 6 exempts digital uses of works by cultural heritage 
institutions for the preservation of cultural heritage. 

2286 Mezei, ‘Digital First Sale Doctrine Ante Portas’ (n 1991) 29. 
2287 Computer Programs Directive art 4; Rental Right Directive art 9; Database Directive arts 5 and 7; 

Information Society Directive art 4. Some believe that the impact of these articles is ‘preventing any Member 
State from retaining or adopting international exhaustion for the copyright subject.’ Galajdová (n 2089) 23. 
The rental right is an exception to this principle; Rental Right Directive art 1; Information Society Directive 
art 3(3). And the rights of communication to the public and making available to the public shall not exhaust. 



358 
 

4.3.2.3 Limitations and Exceptions in National Copyright Law 

The three-step test is not contained in the Copyright Act of 1976,2288 which offers both specific 

and general limitations to exclusive rights.2289 The general limitation of fair use — the fair use 

doctrine — is codified in s 107. The US adopts the principle of national exhaustion and the first 

sale doctrine is codified in s 109. 

 

4.3.3 Digital Exclusive Rights 

In the analogue world, exclusive rights were created and conferred to authors to allow them to 

control entire economically-meaningful exploitations of their works. Otherwise, they could not 

obtain appropriate rewards. This rationale of exclusive rights2290 does not change in the digital 

world: authors should continue to enjoy exclusive rights to control, inter alia, all methods or 

forms of dissemination of their works. Every digital dissemination, or re-dissemination, of a 

work must, as a rule, be individually authorised by the author of the work.2291 

 

At the national, regional, and international level copyright law, analogue exclusive rights are 

extended to the digital realm. One or more pure-digital rights are created to govern new digital 

dissemination modes of works that cannot covered by any existing right. (For example, the 

right of making available to the public is created to cover emerging digital non-copy, on-

demand disseminations.) In the digital context, no exclusive right has been removed. Because 

 
2288 Copyright Act of 1976 (n 481). 
2289 Section 108 grants exemptions for certain reproductions and distributions of copies or phonorecords of 

works by non-profit libraries and archives. Section 110 offers exemptions for certain nonprofit performances 
and displays of works. Section 111 gives exemptions for certain secondary disseminations of broadcast 
programs by cable systems. Section 112 provides exemptions for certain organisations to make ‘ephemeral’ 
copies or phonorecords (recordings) of particular dissemination programs. Section 114 gives exemptions for 
certain performances of sound recordings publicly by means of digital audio disseminations or re-
disseminations. Section 117 allows exemptions for owners of computer programs to copy or adapt them for 
certain purposes. Section 120 allows exemptions for owners of buildings embodying architectural works to 
alter or destroy the buildings. Section 121 offers exemptions for an authorised entity to reproduce, distribute, 
or export copies or phonorecords of literary or musical works for use by people with disabilities. 

2290 Quintais comments that ‘[t]he main argument for introducing the right was the “obvious” principle that “all 
the forms of exploiting a work which have, or are likely to acquire, considerable economic or practical 
importance must in principle be reserved to the authors.”’ Quintais, ‘Copyright in the Age of Online Access’ 
(n 1886) 44. 

2291 Despite authors having digital exclusive rights to control disseminations of digital copyright works, some 
argue that the authors actually lose control over their works in the digital realm. See, eg, Jean Paul Simon, 
‘Changing Modes of Asset Management: IPR and Copyright in the Digital Age’ (JRC Technical Report, 
Institute for Prospective Technological Studies, Joint Research Centre, European Commission, 2012) 10. 
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of the extremely broad statutory language in describing each digital right, the scope of the right 

is all-encompassing.2292 (For example, in the WCT, the right of communication to the public 

is described as ‘authorizing any communication to the public… by wire or wireless 

means…’2293) In other words, under the current law, copyright holders can decide when and 

how a work can be accessed and used digitally.2294 

 

4.3.4 Digital Limitations and Exceptions to Exclusive Rights 

To avoid digital exclusive rights being too wide, most of the existing limitations and exceptions 

to exclusive rights are applied to uses of works in digital formats, meaning that these limitations 

and exceptions are carried forward and extended in the digital environment. (For example, the 

private copying exception (art 5(2b) of the Information Society Directive) and the teaching 

exception (art 5(3a)) apply equally to uses of online materials.) Some limitations and 

exceptions are not digitally applicable. Perhaps the best example is the copyright exhaustion 

(or first sale) doctrine.2295 Except in certain special cases,2296 this doctrine generally does not 

apply to digital works. With the aim of exempting certain emerging, digital uses of works, 

several new limitations and exceptions have been created, such as the temporary reproduction 

(or copying) exception 2297  and the text and data mining (TDM) exception. 2298  Digital 

limitations and exceptions are strengthened or restricted. (For example, when s 108 was first 

introduced in the US Copyright Act of 1976,2299 it permitted libraries to make one copy of a 

 
2292 The conclusion about the scope of digital exclusive rights can also be arrived by analysing court decisions on 

the scope of digital exclusive rights. Even so, it has to admit that the analysis of relevant case law may lead 
to inconsistent conclusions. Therefore, in this thesis, the conclusion about the scope of digital exclusive 
rights is reached solely by analysing statutory law. 

2293 Jongsma argues that the court tends to interpret the communication to the public right extremely broad: 
‘[t]he Court seems to aim, first and foremost, at an interpretation that brings as many acts as possible within 
the initial scope of the right. Accordingly, the Court often stresses the need for a broad interpretation of the 
act of communication, or of the right in general.’ Jongsma, ‘Creating EU Copyright Law’ (n 1149) 47. 

2294 The reason why copyright holders can control how content users use their copyright works is due to 
Ubiquitous Digital Copying and the all-encompassing reproduction right, see below 4.5.2. 

2295 See, eg, Copyright Act of 1976 (n 481) § 109(a). 
2296 The special cases include the one in UsedSoft: Usedsoft Gmbh v Oracle International, C-128/11 (2012). For 

a discussion of the Usefsoft case and digital copyright exhaustion, see Savič (n 2259); Ole-Andreas 
Rognstad, ‘Legally Flawed but Politically Sound? Digital Exhaustion of Copyright in Europe After UsedSoft’ 
(2014) 1(1) Oslo Law Review 1; Aaron Perzanowski and Jason Schultz, ‘Digital Exhaustion’ (2011) 58(4) 
UCLA Law Review 889. 

2297 See, eg, Copyright Act of 1976 (n 481) § 117(1). 
2298 See, eg, DSM Directive arts 3 and 4. 
2299 Section 108(a) provides that ‘notwithstanding the provisions of § 106, it is not an infringement of copyright 
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work ‘if the existing format in which the work is stored has become obsolete, and if an unused 

replacement could not be obtained’.2300 With the increasing popularity of digital materials, 

libraries can now make up three copies.)2301 

 

Limitations and exceptions to exclusive rights can be divided into two categories: specific and 

general. Every modern copyright statute has an exhaustive list of specific limitations and 

exceptions, which give permission to all the established uses of protected works that legislators 

can anticipate (eg art 5 of the Information Society Directive). Of course, legislators cannot 

foresee every future use which also should be legitimated. Therefore, although specific 

limitations and exceptions can, inter alia, provide legal certainty,2302  the statute has to be 

frequently amended to adapt to constant, rapid technological developments.2303 (For example, 

the EU legislature published the DSM Directive, a substantial part of which provides for 

specific digital limitations and exceptions to accommodate the newest technologies. They 

complement their equivalents in art 5 of the Information Society Directive, issued just 18 years 

previously.2304) Even so, more often than not, outdated limitations and exceptions do not always 

exempt new uses, thereby leading to the expansions of right holders’ control over their 

works.2305 (For example, before the issue of the TDM exception, although text and data mining 

is socially beneficial, it was very likely to constitute a copyright infringement.) 

 

Unlike the detailed rules of the specific limitations and exceptions, the general fair use and fair 

 
for a library or archives, or any of its employees acting within the scope of their employment to reproduce or 
distribute a single copy or phonorecord of a work…’ So long as the copy or distribution is (1) not made for 
commercial advantage; (2) the library is open to the public; and (3) the work includes a notice of copyright. 
‘Subsection (a) thus sets out who may claim the section 108 exemptions and under what circumstances.’ 
Kristen M Cichocki, ‘Unlocking the Future of Public Libraries: Digital Licensing that Preserves Access’ 
(2007) 16 University of Baltimore Intellectual Property Law Journal 29, 33. 

2300 Copyright Act of 1976 (n 481) § 108. 
2301 Ibid. 
2302 Other advantages of specific limitations and exceptions include avoiding introduction of too wide 

exclusions; and allowing ‘a more measured and gradual approach to carving out exclusions from the reach of 
copyright’s exclusive rights so as to accommodate other competing interests.’ Saw and Chik (n 2064) 81. 

2303 Arguably, statutory amendments are resources consuming. 
2304 Information Society Directive (2001/29/EC) (n 2136); DSM Directive (2019/790) (n 2143). 
2305 See, eg, the case fact of MAI Systems v Peak Computer, 991 F 2d 511 (9th Cir, 1993) (‘MAI Systems’). 
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dealing2306 are general rules which contain several factors (or factored tests).2307 As long as a 

use of a copyrighted work fits within the factors, it qualifies as fair use and is thus non-

infringing. Therefore, this doctrine can apply to infinite uses, including those made possible by 

advanced technologies.2308 In an era of rapid, digital technological developments, fair use can 

increase flexibility by enabling the copyright legislation to adapt to future circumstances and 

to evolve over time without the need for frequent statutory amendments.2309  Nonetheless, 

compared with rule-based exceptions, there is higher legal uncertainty inherent in factor-based 

fair use exceptions that is widely recognised and seriously criticised.2310 The application of the 

fair use defence in new contexts has to be decided by the court.2311 And before the court issues 

its decision, no party can predict the outcome. Fair use or fair dealing is currently adopted by 

common law countries, such as the UK and the US, and civil law countries where courts have 

lesser power in ruling and interpreting the legislation may find obstacles in adopting the 

doctrine. Even so, many scholars believe the optimal setting for limitations and exceptions in 

the national copyright statute may well be the specific plus general.2312  This setting can 

neutralise the advantages and disadvantages of each type of the limitations and exceptions: 

specific limitations and exceptions are useful for categories of justified uses that are relatively 

 
2306 See, eg, Copyright Act of 1976 (n 481) § 107. 
2307 Cahoy points out that ‘[t]he fair use limitation does not contain an exhaustive list of types of practices that 

may be considered fair use. Rather, anything that fits within the factors may qualify.’ Cahoy (n 864) 147. In 
fact, many activities involving copyright works that are exempted from infringement by specific limitations 
and exceptions can also qualify fair use or fair dealing. Therefore, there are overlaps between specific and 
general limitations and exceptions. 

2308 Samuelson comments that ‘[t]he impossibility of foreseeing and accounting for all possible uses of in 
copyright works in an era of considerable technological change was recognized by the U.S. Congress as a 
reason to codify fair use in U.S. copyright law.’ Samuelson, ‘Justifications for Copyright Limitations and 
Exceptions’ (n 1886) 31. Some consider the fair use (or fair dealing) doctrine as the best solution to exempt 
transformative uses of copyright works from infringement. Because this doctrine’s priority is fairness, and its 
coverage is very broad, see, eg, Authors Guild v Google, 954 F Supp 2d 282 (SDNY, 2013). 

2309 The factor-based fair use (or fair dealing) doctrine has a broad scope, and US courts have great freedom and 
flexibility to apply this doctrine to new activities involving copyrighted works. 

2310 See, eg, Wei Leow and Xiang Joel, ‘Fair Use on Instagram: Transformative Self-Expressions or Copyright 
Infringing Reproductions’ (2019) 31(1) Singapore Academy of Law Journal 125, 154; Haochen Sun, 
‘Copyright Law as an Engine of Public Interest Protection’ (2019) 16(3) Northwestern Journal of Technology 
and Intellectual Property 123, 152, 177; Matthew Sag, ‘Copyright and Copy-Reliant Technology’ (2009) 
103(4) Northwestern University Law Review 1607, 1647. 

2311 Bringing each case to the court to decide is, arguably, resources consuming and thus constitutes an obstacle 
for individuals. 

2312 The specific-plus-general approach means that ‘combining the security of the closed system of exceptions 
with the flexibility of the fair-use method…’ Arpi Abovyan, Challenges of Copyright in the Digital Age: 
Comparison of the Implementation of the EU Legislation in Germany and Armenia (Herbert Utz Verlag, 
2014) 23. 
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stable over time and for which legal certainty (or predictability) is more important than 

flexibility.2313 And general limitations and exceptions enable the statute to adapt to new uses 

not contemplated by the legislature.2314 

 

 

4.4 THE IMPACT OF THE LEGAL SETTING OF DIGITAL EXCLUSIVE RIGHTS 

AND DIGITAL LIMITATIONS AND EXCEPTIONS 

 

In the digital world, exclusive rights are all-encompassing: almost every duplication, 

communication, and use of protected works triggers one or more rights.2315 Considering the 

extremely-broad scope of exclusive rights, any new such acts brought by future technologies 

would fall within their coverage. Unless at least one limitation or exception to the right(s) 

applies, there would be an infringement. Limitations and exceptions to exclusive rights are 

inadequate: specific limitations and exceptions quickly become outdated due to constantly 

advancing technologies, and although the general limitations and exceptions of fair use and fair 

dealing are flexible, the application of them is inherently uncertain. 

 

To enforce digital exclusive rights and bypass the limitations and exceptions, right holders 

commonly adopt two types of measures — contractual (online End User License Agreements 

(EULAs)) and technical (digital TPMs). 2316  EULAs 2317  are terms and conditions which 

internet users must accept before they can access digital protected contents,2318 and are widely 

used to restate right holders’ rights and more importantly to override some default statutory 

 
2313 Samuelson, ‘Justifications for Copyright Limitations and Exceptions’ (n 1886) 3. 
2314 Ibid 4. 
2315 See, eg, MAI Systems (n 2305); Authors Guild (n 2308); Ticketmaster v RMG Technologies, 507 F Supp 2d 

1096 (CD Cal, 2007); Facebook v Power Ventures, 91 USPQ 2d 1430 (ND Cal, 2009). 
2316 The adoption of the two types of measures is also referred to as the ‘technology plus contract’ approach, see 

Quintais, ‘The New Copyright in the Digital Single Market Directive’ (n 2216) 7. 
2317 Examples of EULAs are shrink-wrap and click-wrap agreements, see generally Molly Shaffer Van 

Houweling, ‘The New Servitudes’ (2008) 96(3) Georgetown Law Journal 885; Cahoy (n 864); Marco 
Puccia, ‘Copyright, Consumerism, and the Cloud: Proposing Standards-Essential Technology to Support 
First Sale in Digital Copyright’ (2015) 38(2) Seattle University Law Review 785. 

2318 Essentially, EULAs are non-negotiable, adhesion consumer contracts. 
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exceptions, 2319  such as the reverse-engineering exception. 2320  TPMs are ‘devices or 

components aimed at restricting unauthorised access to, or use of, digital copyright works’.2321 

They are increasingly used in the digital realm to enforce exclusive rights, leaving void of many 

limitations and exceptions.2322 For example, although certain exceptions allow particular users 

to make and distribute copies of protected materials for research or teaching purposes, copy 

control measures forbid unauthorised copying for whatever reasons, resulting in these 

exceptions being de facto invalid. In addition, art 11 of the WCT, art 6 of the Information 

Society Directive, and s 1201 of the 1976 Act — the so called anti-circumvention provisions in 

all three levels of copyright law (national, regional, and international) — protect TPMs from 

non-legitimate technical circumventions, despite some doubts as to the legitimacy of these 

TPMs technologies.2323 Despite the vigorous debates around EULAs, digital TPMs, and anti-

circumvention provisions, these three strategies are not central to this thesis and not further 

discussed in this Chapter. 

 

Overall, in the digital environment the Incentive-Access Balance very significantly shifts from 

the interests of content users to the interests of right holders. This conclusion follows from an 

analysis of statutory copyright law, rather than from the economic or other conditions. From 

the statutory perspective, such imbalance is caused by the legal setting of digital exclusive 

rights as well as limitations and exceptions to these rights: all-encompassing rights plus 

inflexible specific limitations and exceptions and uncertain general limitations and exceptions. 

The contractual and technical mechanisms adopted by right holders simply further tip the 

imbalance. In the analogue world, even though this setting may also cause the balance to favour 

 
2319 Of course, there are some limitations and exceptions to exclusive rights that are cannot be waived by 

EULAs, such as the TDM exception (eg DSM Directive arts 3 and 4). 
2320 For example, Apple’s Media Services Terms and Conditions clearly states that ‘You may not copy (except as 

permitted by this license and the Usage Rules), reverse-engineer, disassemble, attempt to derive the source 
code of, modify, or create derivative works of the Licensed Application…’ See Liliia Oprysk and Karin Sein, 
‘Limitations in End-User Licensing Agreements: Is There a Lack of Conformity Under the New Digital 
Content Directive?’ (2020) 51 International Review of Intellectual Property and Competition Law 594, 602. 

2321 Quintais, ‘The New Copyright in the Digital Single Market Directive’ (n 2216) 6 (citation altered). 
2322 Ibid. For a discussion of TPMs bypassing certain limitations and exceptions to exclusive rights, see generally 

Oprysk and Sein (n 2320). 
2323 See, eg, the case fact of Universal City Studios v Reimerdes, 111 F Supp 2d 294 (SDNY 2000); Sony 

Computer Entertainment America v Game Masters, 87 F Supp 2d 976 (ND Cal, 1999); Lexmark 
International v Static Control Components, 253 F Supp 2d 943 (ED Ky, 2003); see generally Burk (n 875). 
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right holders against content users, the extent is much smaller than that in the digital world. 

The speed of analogue technological development is relatively slow, giving the law relatively 

more time to adapt. In contrast, the development of digital technologies significantly in advance 

of the development of law, leaving the law struggling to catch up. Scholars in different fields 

have proposed many solutions to the problem of digital imbalance, including the complete 

abandonment of copyright system. In this thesis, the proposed solution is the re-adjustment of 

the bundle of digital exclusive rights, including the creation and removal of rights as well as 

the amendment of the associated limitations and exceptions. 

 

 
4.5 THE CONTINUING CHALLENGE OF DIGITAL TECHNOLOGIES 

 

4.5.1 Decentralisation 

One of the revolutions that technology brings to the production and consumption patterns of 

copyright works is Decentralisation. 2324  The dominance of work duplication and 

dissemination is decentralised from upstream authors and content intermediaries to 

downstream content users. Initially, depending on certain analogue technologies, only 

copyright holders had the ability to reproduce and distribute copies of their works or broadcast 

their works. (For example, a few decades ago, only book publishers or music record labels 

could afford the costs of purchasing expensive, bulky and cumbersome printing presses or 

contracting a sophisticated professional recording studio to reproduce paper-based books or 

albums in mediums such as vinyl disks.) With the continued development of analogue 

technologies, content users also became capable of making and transferring their own copies 

or re-broadcasting the works received from the right holders. (For example, by using a portable 

photocopying machine or a cassette recorder, any individual could acquire a copy with a quality 

comparable to that of a commercially printed or recorded book or album.) The decentralised 

process begins in the era of analogue and culminates in the age of digital — from a time when 

content users could not generate superior-quality copies or re-broadcast works, to a time when 

 
2324 Many scholars have found a decentralised process in the creation of creative works, see Yoonmo Sang, 

‘Toward Cultural Democracy: Digital First Sale Doctrine and Copyright’ (2016) 21(2) Communication Law 
and Policy 221. 
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they can, effortlessly, cheaply,2325 and instantly, reproduce and distribute perfect digital copies, 

and can web re-broadcast (or re-stream)2326 any works. 

 

4.5.2 Ubiquitous Digital Copying 

In a computer or any other electronic device, a digital file is saved onto the computer’s hard 

drive.2327 When the file is viewed on-screen, it is copied from the hard drive to the computer’s 

Random Access Memory (RAM).2328 Copy in the hard drive is permanent, whereas copy in the 

RAM is temporary: the RAM copy is either swiftly rewritten,2329 or deleted when the computer 

program (ie the file) is closed or the computer is turned off. Every time a user accesses 

information on a computer, either through using a computer program or viewing something on 

the internet through a browser, the computer places the data needed to view that information, 

as a full copy (called cache), in the RAM — a process known as caching.2330 Caching is not 

only an incidental consequence of the use of the computer, but also an unavoidable process: as 

the RAM can increase the efficiency and speed of the computer, caching constitutes an essential 

and universal technical feature of computer or any other device which is necessary for the 

proper and efficient functioning of the computer.2331 

 

Because of the necessity of caching, any use of digital media (ie computer programs containing 

copyright protected contents) generates cache copies: reading e-books, viewing web images, 

 
2325 Ku comments that ‘[t]he only costs of becoming a global distributor (or pirate) of digital content are the 

price of a computer, Internet access, and electricity.’ Raymond Shih Ray Ku, ‘Promoting Diverse Cultural 
Expression: Lessons from the U.S. Copyright Wars’ (2007) 2(2) Asian Journal of WTO and International 
Health Law and Policy 369, 379. 

2326 Re-stream is rebroadcast of digital contents; digital re-broadcasting is commonly called re-streaming. 
2327 The computer’s hard drive is read-only memory, hard disk drive or solid-state drive. 
2328 For an explanation of the function of RAM, see, eg, Merrill (n 1950) 19. 
2329 Merrill raises that ‘[s]ince a computer only has a finite amount of RAM to store information, if the operating 

system needs to use more RAM than is available, it will overwrite the data or temporary instantiation left in 
the RAM that is no longer in use.’ Ibid 19-20. 

2330 Bosher points out that ‘…[i]n the digital world, even the most routine access to information invariably 
involves making a copy.’ Bosher, ‘A Framework Using the Internal and External Perspectives’ (n 1865) 218, 
quoting Committee on Intellectual Property Rights and the Emerging Information Infrastructure, National 
Research Council US, The Digital Dilemma: Intellectual Property in the Digital Age (2000). 

2331 Hardy points out that ‘[w]ith present technology, a digital computer cannot “run” without some sort of 
“copying” [or rather temporary instantiation] of information and data into the computer’s internal RAM 
memory.’ I Trotter Hardy, ‘Project Looking Forward: Sketching the Future of Copyright in a Networked 
World’ (US Copyright Office, 1998) 16. 
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listening to MP3 music, and watching video clips all involve making transient digital copies. 

In addition, during the process of the transfer of a file online,2332  there is a need to make 

multiple stable copies of the file in various electronic devices, and quite possibly in different 

servers and systems.2333 Overall, from a copyright perspective, copying takes place at every 

stage of the digital transmission of copyright work. 2334  Despite this phenomenon being 

inevitable in every digital transmission, it is surprising that the lexicon of digital media does 

not include a term for it. In this thesis, it is referred to as Ubiquitous Digital Copying. The ease, 

inexpensive, and quickness of digital copying, as a benefit, brought by digital technologies, has 

led to the ubiquity of digital copies. Ironically, as a technical feature of computer and the 

internet, Ubiquitous Digital Copying has led to even digital copies becoming redundant. 

Because the automatically created copies are not accessed by anyone and are deleted without 

anyone notice. 

 

 

4.6 THE ACCESS-CENTRIC CHARACTERISATION IN THE DIGITAL WORLD 

 
4.6.1 Digital Copy and Non-Copy Modes of Work Dissemination 

In the analogue world, copy and non-copy related dissemination modes are clear. The copy 

mode, such as selling books and records, does not involve any non-copy forms. Non-copy 

modes, primarily the radio and cable broadcast of music as well as movies and television 

programs, do not involve the making of copies.2335 In light of Ubiquitous Digital Copying, 

many argue that, in the digital world, the distinction between dissemination modes of copyright 

works — between copy and non-copy — is blurred.2336  However, if the focus is the two 

 
2332 Transferring a digital file online is through E-mail, Cloud, P2P file sharing protocols or other means. 
2333 For a discussion of ‘uploading’, see, eg, Quintais, ‘Copyright in the Age of Online Access’ (n 1886) 141. 
2334 It has to admit that easily, cheaply and instantly creating digital copies of copyright works is actually a 

benefit brought by digital technologies. Because this allows content users to use digital copyright works via 
different electronic devices. For a further explanation of this point, see Christina Mulligan, ‘Licenses and the 
Property/Contract Interface’ (2018) 93(4) Indiana Law Journal 1073, 1104. 

2335 Notably, there are technologies which capable of transforming non-copy (analogue or digital) signals 
carrying copyright-protected works to stable copies of them such as VCRs. Since the use of these 
technologies or devices sometimes violate exclusive rights, they are excluded from the discussion. 

2336 See, eg, Wang (n 2078) 25; ‘As Depreeu stated: “In a digital online environment…a reproduction and a 
communication to the public in the copyright sense no longer necessarily correspond to distinct exploitation 
forms.”’ Bosher, ‘A Framework Using the Internal and External Perspectives’ (n 1865) 218, quoting Sari 
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common digital dissemination modes2337 — downloading2338 and streaming2339 — used by 

numerous online media platforms or services (eg Instagram, Twitter, and YouTube),2340 it is 

suggested that this distinction is not blurred. In fact, the reason for such inconsistent arguments 

is that the focus of digital dissemination modes of copyright works is from different 

perspectives — either the technical or practical perspective2341 or the economic or business 

perspective. The discussion of these modes (downloading and streaming) from the economic 

or business perspective is given below. 

 

Downloading 

Downloading — more accurately refers to copy downloading — refers to the ‘initiation, 

reception and saving of the data’, which are ‘transferred from a remote system or server 

(whether web, File Transfer Protocol, email or other)’ to the hard drive of the user’s electronic 

device, for more than transitory duration. 2342  In this sense, downloading resembles the 

traditional purchase and delivery model — the consumer pays for the product delivered from 

the retailer.2343 Examples are downloading and storing electronic books, MP3 music, MKV 

videos, and games files from online sources such as official websites, Cloud storages, and P2P 

systems. The ‘result of downloading’ is that the content user ‘makes a permanent copy of the 

work’.2344 

 

 
Depreeuw, The Variable Scope of the Exclusive Economic Rights in Copyright (Kluwer Law International, 
2014) 262. 

2337 Quintais points out that ‘[t]he types of use involved in digital content sharing are the following: browsing, 
downloading, streaming, stream capture, uploading, and digital adaptations.’ Quintais, ‘Copyright in the Age 
of Online Access’ (n 1886) 139. Even so, among them, downloading and streaming are two common modes 
of disseminating digital copyright works from the right holders to content users. Therefore, only these two 
modes are discussed in this Chapter. 

2338 For an explanation of downloading, see ibid 140. 
2339 For an explanation of streaming, see ibid 140-41. 
2340 Certainly, there is a third model: the platform or service allows users to both stream and download digital 

copyright works. Besides, a hybrid model exists between streaming and downloading. For a discussion of the 
hybrid model, see ibid 140. 

2341 The discussion of digital dissemination modes of copyright works from the technical or practical perspective 
is contained in above 4.5.2. 

2342 Ibid 140. 
2343 See John Baldivia, ‘A Stream of Hope: Why Music Streaming Licenses Will Turn Around China’s Music 

Industry in Spite of Rampant Piracy of Music’ (2016) 22(1) Southwestern Journal of International Law 163, 
180. 

2344 Quintais, ‘Copyright in the Age of Online Access’ (n 1886) 140. 
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Streaming 

Streaming — more accurately refers to non-copy digital streaming — refers to the initiation 

and reception of data, which are transmitted from the streaming media server2345 to the RAM 

of the user’s device, for merely a transitory duration.2346 In this sense, streaming resembles 

more of the ‘subscribe and transmit’ model — the consumer pays for the subscription and 

receives the program transmitted from the broadcast station.2347 Examples are streaming of 

‘live events such as football games, conferences, or real life activities’, (known as live 

streaming)2348 and streaming of films and phonograms from streaming media services such as 

Netflix and Spotify (known as on-demand2349 streaming).2350 The result of streaming is that 

the content user only retains a temporary cache copy of the work.2351 

 

Downloading vs Streaming 

Via downloading the user makes a permanent copy of the work which can be used for as many 

times as he or she chooses. More importantly, the user might create a number of copies thereof 

and play them in different electronic devices (eg smartphones, tablets and MP3 players) or 

share them with other online users. Via streaming, the user can only make a temporary copy of 

 
2345 Pinkepank observes that ‘[t]he client/server model is the most common streaming media system. The client 

requests data from a server on a computer network. The server then delivers the data to the client who 
renders and displays the data.’ Pinkepank (n 2202) 8. 

2346 There are different definitions of ‘streaming’. For example, ‘[s]treaming can be defined as “a method of 
transmitting data packets so that the earlier packets can be reassembled and processed before the entire file is 
downloaded, allowing for immediate display or playback”.’ Quintais, ‘Copyright in the Age of Online 
Access’ (n 1886) 140, quoting Jay Anderson, ‘Stream Capture: Returning Control of Digital Music to Users’ 
(2011) 25(1) Harvard Journal of Law and Technology 159, 168. Pinkepank states that ‘[s]treaming media as 
a technological process can be defined as the continuous delivery of audio, video, and/or text to the end-user 
over the internet. The content is displayed to the end-user while it is being delivered by the provider.’ 
Pinkepank (n 2202) 8. 

2347 There are free streaming business models such as the advertisement-supported streaming model. 
2348 Pinkepank adds that ‘[l]ive streaming (or webcasting) refers to streaming media that is simultaneously 

recorded and delivered in real time from a single source to multiple users. Furthermore, it encompasses 
webradio, web-TV and the retransmission of cable or satellite television programs via the internet.’ 
Pinkepank (n 2202) 8. 

2349 Pinkepank considers that ‘[o]n-demand streaming…is streaming media that has been previously recorded 
and then made available. Unlike live streaming where the user has to watch at a specific broadcast time, on-
demand streaming allows users to choose the time and select the content they want to watch/stream.’ Ibid 9. 

2350 Overall, as Quintais stated, ‘[i]t is possible to divide streams into non-interactive/linear and interactive/on-
demand.’ Quintais, ‘Copyright in the Age of Online Access’ (n 1886) 140. 

2351 Quintais explains that ‘[w]hereas downloading means that media files are permanently saved on the users 
computing device, streaming is media data transferred in a stream of packets. Instead, the data is “buffered”, 
i.e. temporarily stored, in the cache. Usually, the stored data will be deleted as soon as the browser is closed.’ 
Pinkepank (n 2202) 8; see also Merrill (n 1950) 21. 
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the work for his or her instant use. 2352  Streaming offers less possibility of subsequent 

infringing. Therefore, in a digital environment offering easy opportunities for piracy, it is not 

surprising that digital media platforms and services are more willing to adopt the streaming 

mode. Accordingly, they attempt to strictly separate streaming from downloading by 

forbidding any user, without permission, from transforming a transient cache copy to a 

perpetual copy. For example, YouTube’s ‘Terms of Service’ clearly states, in relation to ‘Your 

Use of the Service’, that: 

 

You are not allowed to: access, reproduce, download, distribute, transmit, broadcast, display, 

sell, license, alter, modify or otherwise use any part of the Service or any Content except: (a) 

as expressly authorized by the Service; or (b) with prior written permission from YouTube 

and, if applicable, the respective rights holders…2353 

 

Therefore, from the perspective of economic issues, the strict separation of downloading and 

streaming by companies has the result of the copy and non-copy distinction in the digital realm 

not blurred. However, from the technical or practical perspective, it should acknowledge that 

during streaming, cache copies are inevitably created in the device’s RAM. Thus, the copy and 

non-copy distinction of dissemination modes under the digital context is blurred in the technical 

or practical sense. 

 

4.6.2 The Access-Centric Characterisation in the Digital World 

One impact of digital technologies is that digital copies of works become not only ubiquitous 

but even redundant. Meanwhile, copyright holders still adopt strictly separated copy and non-

copy dissemination modes (downloading and streaming). National copyright statutes have been 

amended to accommodate these conditions. RAM cache copies are viewed as a harmless by-

product of legitimate uses of protected works (as long as users do not distribute these copies) 

 
2352 It should be noted that through stream capture or ripping technologies, temporary digital copies can be 

converted to permanent copies, which can then be used for infringing purposes. These technologies are not 
discussed in this thesis. For an explanation of stream capture or ripping technologies, see Quintais, 
‘Copyright in the Age of Online Access’ (n 1886) 141. 

2353 YouTube, ‘Terms of Service’ (2021) <https://www.youtube.com/static?template=terms&gl=AU>. 
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and thus exempted by a new limitation and exception to exclusive rights — the temporary 

reproduction (or copying) exception.2354 Many legislatures treat downloading as the digital 

form of producing and selling physical copies and streaming as web broadcasting. Therefore, 

they simply extend existing exclusive rights to the digital world: the right of reproduction for 

the digital copy mode and the right of communication to the public (including the right of 

making available to the public) for the digital non-copy mode. More generally, although there 

exist certain new provisions added exclusively for digital activities involving protected 

works,2355  it may be argued that current digital copyright law is the product of analogue 

copyright law extending to the digital realm. If this argument is not sound, it is surely plausible 

that current digital copyright law was not designed for an entirely new environment — the 

digital environment — as current digital copyright law developed circa 1990 when digital 

technology was still in its infancy,2356 and the law was drafted with analogue conditions and 

law in mind. 

 

Considering the relatively small extent to which current digital copyright law deviates from its 

analogue counterpart, a question arises — whether current digital copyright law is also copy-

centric. In light of Ubiquitous Digital Copying, the answer seems to be ‘yes’. However, the 

copy mode (downloading) is not the predominant mode of dissemination of copyright works 

in the online context. As a consequence, the core position of the reproduction right, followed 

by the distribution right, is challenged. With continually increasing internet speed, on-demand 

streaming becomes increasingly popular.2357 Despite lack of statistical support, the non-copy 

mode is used at least as often as the copy mode, if not more often, making non-copy-related 

rights more important. If the characterisation of copyright law2358 depends upon the primary 

dissemination mode as well as the importance of certain dissemination-related exclusive rights, 

 
2354 See, eg, the case fact of MAI Systems (n 2305), and Copyright Act of 1976 (n 481) § 117(1)-the temporary 

reproduction exception. 
2355 One example of these new provisions is the TDM exception. See DSM Directive arts 3 and 4. 
2356 See, eg, Onat (n 1957) 17. 
2357 See, eg, Glenton Davis, ‘When Copyright is Not Enough: Deconstructing Why, as the Modern Music 

Industry Takes, Musicians Continue to Make’ (2016) 16(2) Chicago-Kent Journal of Intellectual Property 
373, 380. 

2358 The literature on the characterisation of copyright law is scarce. Therefore, it is not completely certain that 
what determines the characterisation of copyright law. 
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it is reasonable to argue that current digital copyright law is not copy-centric. In fact, it may be 

argued that the characterisation of the current digital copyright law is access-centric. Under the 

law — all-encompassing rights plus inflexible specific limitations and exceptions and uncertain 

general limitations and exceptions — copyright holders can control almost all access to digital 

copyright works. 2359  In other words, any authorised users cannot get access to digital 

copyrighted works (regardless of whether digital data or digital copies of the works). Although 

such users can illegally obtain the digital data or copies,2360 any subsequent activities involving 

the protected works would violate one or more exclusive rights of the right holders.2361 

 

What digital technologies bring is revolutionary: the digital world is in stark contrast to the 

analogue world.2362 To continue to treat the online environment as an old context, an extension 

of the physical world, and amending the existing copyright legislation to adapt to it, is simply 

not convincing. Further, in the face of rapid technological advancements in the digital world, 

even though legislators use their best efforts to amend copyright law, the law still unavoidably 

falls far behind the reality, accelerating the imbalance of the interests of copyright holders and 

the public. Therefore, what current digital copyright law desperately needs is an overhaul, 

based upon the reality that digital is a completely new context. 

 

 
4.7 CHAPTER SUMMARY AND CONCLUSION 

 
Digital technology emerged in the US in late 20th century, yet quickly developed, and continues 

to develop rapidly, and soon became an international transition. The most direct impact of 

 
2359 Due to the transition of Ubiquitous Digital Copying and the far-reaching digital reproduction right, right 

holders can even control the use of works. Such control, nonetheless, is much weaker than the control of 
access since there are limitations and exceptions to the reproduction right that specifically restrict the latter 
control such as the temporary reproduction exception and the reverse engineering exception. 

2360 These users may download digital copies of computer programs and games from a pirate website. Some 
pirate websites offer digital streaming of movies and music. There are various ways of pirating a digital 
copyright work and they are not further explained. 

2361 The scope of reproduction right is all-encompassing and due to Ubiquitous Digital Copying, this right is 
most likely to be violated. 

2362 Murray argues that ‘the move from physical to digital distribution models and the development of the 
internet are two of the most disruptive events of the twentieth century.’ Bosher, ‘A Framework Using the 
Internal and External Perspectives’ (n 1865) 23-4, quoting Andrew Murray, Information Technology Law: 
The Law and Society (Oxford University Press, 2013) 252. 
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digital technology is digitalisation — the transformation of analogue media to digital media. 

Not surprisingly, the emergence of digital media was swiftly followed by digital piracy. To 

combat digital piracy, legislators extended analogue copyright law to the digital realm: current 

digital copyright law is essentially an expansion of the conventional copyright law. 

 

The discussion of current digital copyright law begins with a review of exclusive rights at all 

levels of copyright law: national, regional, and international. At the international level, 

international copyright and related rights conventions, agreements and treaties, in particular the 

Berne Convention, the Rome Convention, the TRIPS Agreement, and the WCT and the WPPT, 

are focused upon. Different conventions, agreements and treaties grant authors different 

exclusive rights. Although sometimes one right is conferred by multiple conventions, the 

meaning of this right is different under these conventions. In the WCT and the WPPT, exclusive 

rights are explicitly extended to cover digital works. Under these two treaties, the digital 

reproduction and the distribution right cover the copy mode. And the pure digital 

communication to the public right, which includes the making available to the public right, 

covers the non-copy mode. At the regional level, EU copyright law is used as a representation. 

The law contains 13 Directives,2363 which are issued to harmonise copyright and related rights 

within the EU. Among them, six Directives confer exclusive rights (as well as limitations and 

exceptions to the exclusive rights).2364 These Directives follow international agreements but, 

in certain areas, offer higher level protection. Perhaps the best example is the Information 

Society Directive,2365 which harmonises a variety of exclusive rights (and their limitations and 

exceptions) provided by other copyright and related rights Directives. To implement the WCT 

and the WPPT, the exclusive rights under this Directive are the verbatim adoption of the rights 

under these treaties: the reproduction and distribution rights as copy-related rights, and the 

 
2363 Computer Programs Directive (91/250/EEC); (2009/24/EC); Rental Right Directive (92/100/EEC);  

(2006/115/EC); Satellite and Cable Directive (93/83/EEC); Copyright Term Directive (93/98/EEC); 
(2006/116/EC); Database Directive (96/9/EC); Information Society Directive (2001/29/EC); Resale Rights 
Directive (2001/84/EC); Enforcement Directive (2004/48/EC); Orphan Works Directive (2012/28/EU); CRM 
Directive (2014/26/EU); Directive Implementing the Marrakesh Treaty (2017/1564); Online Broadcasting 
and Redissemination Directive (2019/789); DSM Directive (2019/790). 

2364 Computer Programs Directive (91/250/EEC); Rental Right Directive (2006/115/EC); Satellite and Cable 
Directive (93/83/EEC); Database Directive (96/9/EC); Information Society Directive (2001/29/EC); and 
DSM Directive (2019/790). 

2365 Information Society Directive (2001/29/EC) (n 2136). 
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communication to the public including making available to the public right as a non-copy-

related right. At the national level, US copyright law is arguably more advanced and more 

adapted to new technologies than the copyright law in other countries. It is chosen as the lens 

through which to examine national copyright law. In response to constant and rapid 

technological developments, Congress regularly amends the copyright regulation. Under the 

current Copyright Act of 1976,2366 the digital rights of reproduction and distribution regulate 

the copy mode, and the digital rights of public display and public performance regulate the 

non-copy mode. Overall, analogue exclusive rights are extended to the digital context as digital 

rights. While several pure digital rights have been created, no digital rights have been removed. 

The statutory language of exclusive rights is technology-neutral and all-encompassing, which 

led to the scope of these rights all-encompassing. 

 

After the the review of exclusive rights, the extent of the discussion of current digital copyright 

law requires the review of limitations and exceptions to the exclusive rights. There are two 

types of limitations and exceptions: specific and general. At the international level, the Berne 

Convention introduced the three-step test,2367 which establishes a framework for permissible 

specific limitations and exceptions. The test is later codified in the TRIPS Agreement, the WCT 

and the WPPT. Although specific limitations and exceptions are listed in every international 

agreement, they are not harmonised. There is no mention of general limitations and exceptions 

— neither fair dealing nor fair use. Drafters of international copyright agreements do not 

address the exhaustion (or first sale) issue, which is left to the signatories to decide. At the 

regional level, EU copyright law codifies the three-step test. Various copyright and related 

rights Directives provide a number of specific limitations and exceptions to exclusive rights, 

which are harmonised at the EU level. In these Directives, there is no mention of general 

limitations and exceptions. The EU adopts the regional exhaustion of copyright: the exclusive 

distribution right of copyright holders is exhausted in the whole region or community when the 

products protected by copyright (copyright products) are placed in one state of the community. 

At the national level, the US Copyright Act of 1976 offers many specific limitations and 

 
2366 Copyright Act of 1976 (n 481). 
2367 Berne Convention art 9(2). 
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exceptions and one general limitation and exception, the fair use doctrine. The US copyright 

law adopts national exhaustion: the authorised distribution of a copyright product will prevent 

the right holder’s further domestic enforcement of copyright against those redistributing that 

particular product. Overall, the majority of analogue limitations and exceptions are equally 

applicable to the digital realm. New pure digital limitations and exceptions are created. Specific 

limitations and exceptions could provide a higher legal certainty but are easily made obsolete 

by new technology. General limitations and exceptions have a high legal flexibility but lack 

legal certainty. 

 

After the examination of current digital copyright law, specifically digital exclusive rights and 

their limitations and exceptions, it is apparent that the legal setting of current digital copyright 

law comprises — all-encompassing rights plus inflexible specific limitations and exceptions 

and uncertain general limitations and exceptions. This setting moves the Incentive-Access 

Balance to the incentive direction. Copyright holders use the contractual strategy of EULAs to 

enforce their exclusive rights as well as technical measures, digital TPMs, to bypass the rights’ 

limitations and exceptions, which further moves this balance again to the incentive direction. 

Overall, current digital copyright law causes a significant imbalance between copyright holders 

and content users. As current digital copyright law is essentially an extension of analogue 

copyright law, which adapted to conventional analogue environments, it needs an overhaul to 

adapt to the entire new digital environment. 

 

As the world entered the fifth decades of the Digital Age (around 1950), two transitions from 

digital technology became increasingly apparent. One is Decentralisation, a decentralised 

process in which the (massive) duplication and dissemination of copyright works are 

increasingly conducted not by traditional upper-level copyright holders, but by lower-level 

content users. And the other is Ubiquitous Digital Copying, meaning that every step of 

transferring and using digital copyright works involve copying. These transitions bring huge 

challenges to digital copyright law. Notwithstanding Ubiquitous Digital Copying, the 

distinction between copy and non-copy dissemination modes of works does not change. The 

copy mode is represented by downloading. Through downloading, the content user could 
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obtain one or more permanent copies of the work (called downloads). The non-copy mode is 

represented by streaming. Through streaming, the user only has temporary copies of the work, 

not permanent copies. Unlike circumstances in the analogue world, where one dissemination 

mode — the copy mode — occupies the predominant position, in the digital world there is no 

such predominant mode. Accordingly, unlike analogue copyright law, current digital copyright 

law is not single-dissemination-mode-oriented: the law does not primarily contain one or more 

exclusive rights (as well as rights-relevant provisions) which regulate one predominant 

dissemination mode. In other words, it cannot be characterised as download-centric or stream-

centric. Even so, the legal setting of current digital copyright law enables copyright holders to 

significantly control all access to copyright works. Therefore, it may be more appropriate to 

argue that the characterisation of the law is access-centric.  
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CHAPTER FIVE 

REFORMING DIGITAL COPYRIGHT LAW: A USE-CENTRIC MODEL 

 

 

5.1 INTRODUCTION 

 
Current digital copyright law originally developed on the model that was driven by the 

traditional analogue environment: the main body of the law is merely the extension of long-

existing analogue copyright law which involved to accommodate developing analogue 

technologies. The current digital copyright law, which is grounded in analogue law, 

significantly disturbs the Incentive-Access Balance. Through it, copyright holders largely 

control all access to digital copyright works. 

 

This Chapter argues that current digital copyright law needs to be overhauled to accommodate 

the new digital environment. It is argued that the current access-centric digital copyright law 

largely based on the analogue environment should be replaced with a use-centric digital 

copyright law. There are two objectives. Firstly, the suggested law would re-balance the 

interests of copyright holders with the interests of content users by ensuring right holders’ 

remuneration from copyright works while facilitating public access to and use of the works. 

Secondly, the suggested law would be capable of constantly adapting to evolving digital 

technologies and supporting, not impeding, future technological developments. 

 

In support of the suggested digital copyright law, this Chapter, perhaps counterintuitively, starts 

with the investigation of commercial transactions of media, the so called media trade. 

Copyright law facilitates copyright holders’ ability to control exploitations of creative works 

and thereby provides an economic incentive for authors. Therefore, it is necessary to first 

understand how right holders (and content intermediaries) commercially exploit their 

copyrighted works. This Chapter simply discusses what copyright holders actually control in 

relation to digital copyright works and what content users actually acquire after they pay the 

right holders. Since the commercial exploitation of creative work determines copyright law, 

this Chapter attempts to characterise copyright law based upon the different ways of exploiting 

copyright works in the digital realm. In the digital world, there are numerous ways that a 
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copyright holder could choose to exploit his or her copyright works.2368 Even so, right holders 

control access to protected works and what content users really obtain is the access right to the 

works. Current digital copyright law is access-centric. Notably, there exists a model of digital 

media trade in which copyright holders do not control duplications and dissemination of (or 

access to) digital copyright works but license the right to use the works to content users. This 

model is preferred and given the name Licensing for Use. As the suggested digital copyright 

law is designed to recognise this Licensing for Use model, the suggested law is characterised 

as use-centric. 

 

There are various reasons to prefer the model of Licensing for Use. Under it, despite users not 

having the right to use digital copyright works, they are allowed to freely duplicate and 

disseminate (or access) the works. This, undoubtedly, would bring numerous benefits, such as 

reducing the legal risk of copyright infringement, raising the user experience of digital media, 

and promoting cultural preservation. However, as technologies that support this model are not 

mature, and it is only used by a small group of copyright holders for a few types of copyright 

works such as film and video game software, those benefits are not discussed in detail. The 

focus of this Chapter is to introduce the Licensing for Use model and suggest the current digital 

copyright law to embrace this model. The potential impact of this model upon all types of 

works is not considered. 

 

To give effect to the preferred model, current digital copyright law has to be overhauled. This 

Chapter discusses the first step of this overhaul — the re-structuring of the bundle of digital 

exclusive rights. This requires the removal of certain existing digital exclusive rights — the 

reproduction right and other dissemination-related rights — and the creation of a new digital 

exclusive right — the use right. The reasons for the removal are, of course, mainly that these 

rights become unnecessary under the preferred model of digital media trade. In other words, 

the grant of these digital exclusive rights is in conflict with the preferred, and perhaps future-

 
2368 There are countless business models of media trade, but it is not within the scope of this Chapter to assess 

and analyse the models from any non-legal perspective, such as explaining relevant economic theories. Also, 
the concepts of ‘sale’, ‘rental’ and ‘ownership’ are not discussed. 
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dominating, commercial exploitation of digital copyright works — the Licensing for Use model. 

In relation to the reproduction right, there is a further reason: due to Ubiquitous Digital Copying 

(explained in 4.5.2), this right is not only all-encompassing but also overreaching. Through it, 

copyright holders can largely control both the dissemination and use of copyright works, 

thereby significantly disturbing the Incentive-Access Balance. There are many court cases2369 

in which copyright holders rely upon the right of reproduction to restrain users from engaging 

in certain activities beneficial to society that involve digital copyright works. Even so, this 

problem — the right holders’ excessive control over digital copyright works via the 

reproduction right — is primarily caused by the legal setting of current digital copyright law 

(and the technical feature of Ubiquitous Digital Copying), rather than the judicial interpretation 

of the law. The relevant case law is merely an expression of the statutory problem and for this 

reason, these cases are not discussed.2370  The focus of this Chapter is statutory provisions 

rather than the judicial interpretation and application of them. 

 

After giving the reasons to remove certain digital exclusive rights, this Chapter turns to the 

underlying basis of removal. This is influenced by the predominant philosophical framework 

of copyright law. There are two philosophical frameworks of copyright law — natural rights 

ideology2371 and utilitarian ideology.2372 Under the natural rights ideology, exclusive rights 

are authors’ natural rights and cannot be removed. In contrast, under the utilitarian ideology, 

exclusive rights are statutory grants which provide an economic incentive for authors to create 

more works and thereby bringing society benefits. And if one or more rights are no longer 

 
2369 Examples of these cases include MAI Systems (n 2305), Authors Guild (n 2308), and Capitol Records v 

ReDigi, 934 F 2d 640 (SDNY, 2013). For a discussion of these cases, see, eg, Jessica Stevens, ‘The 
Secondary Sale, Copyright Conundrum: Why We Need A Secondary Market for Digital Content’ (2016) 
26(4) Australian Intellectual Property Journal 179; 185; Ariel Katz, ‘The First Sale Doctrine and the 
Economics of Post-Sale Restraints’ (2014) Brigham Young University Law Review 55, 133; Thomas E 
Wilhelm, ‘Google Book Search: Fair Use or Fairly Useful Infringement’ (2006) 33 Rutgers Computer and 
Technology Law Journal 107; KHF Kwok, ‘Google Book Search, Transformative Use, and Commercial 
Intermediation: An Economic Perspective’ (2015) 17(1) Yale Journal of Law and Technology 283; Aaron 
Perzanowski and Jason Schultz, ‘Reconciling Intellectual Property and Personal Property’ (2015) 90(3) 
Notre Dame Law Review 1211, 1219. 

2370 In these cases, sometimes, users successfully defend with the limitations and exceptions to the reproduction 
right. Most of the times, users fail to do so. Therefore, simply analysing case law cannot reach any consistent 
conclusion. 

2371 The natural rights ideology is explained in above 2.5.1. 
2372 The utilitarian ideology is explained in above 2.5.2. 
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necessary and the removal of them can increase social welfare benefits, they should be removed. 

Chapter two of this thesis traces the early copyright statutes and concludes that their 

predominant philosophical framework is utilitarian. From Chapters three and four, which 

discuss the tension between technology and copyright law, it is apparent that later copyright 

law is based upon the early copyright law, which was adapted to numerous new technologies, 

rather than being introduced as an entire new law. Therefore, the predominant philosophical 

framework of utilitarianism does not change. And it is reasonable to argue that the removal of 

exclusive rights has a solid philosophical foundation. 

 

After the removal of certain digital exclusive rights, an entire new digital exclusive right — the 

exclusive right of use — should be created. Under the Licensing for Use model, copyright 

holders are compensated for content users’ use of, rather than access to, digital copyright works. 

To ensure their remuneration, the suggested digital copyright law should grant them this right 

so it can be licensed to users. Under the natural rights ideology, the use right belongs to users 

and, as a natural right, cannot be deprived from the users and offered to authors. Under the 

utilitarian ideology, however, the exclusive use right could be created as long as it can bring 

social welfare. 

 

Following such re-structure of the bundle of digital exclusive rights, the provisions stipulating 

digital limitations and exceptions to exclusive rights as well as provisions regulating the digital 

contractual measure and the technical measures need to be amended. These provisions, unlike 

those granting the exclusive use right, have a much higher level of flexibility, meaning that 

legislators should carefully draft the content of the provisions according to the jurisdiction’s 

special conditions. From time to time, these provisions should be amended to maintain the 

balance between the interests of copyright holders and those of content users. Notably, this 

Chapter does not suggest a legislative draft of statutory provisions, but attempts to offer original 

guidance in relation to these provisions. 
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5.2 THE CHALLENGE OF THE CHANGING NATURE OF MEDIA TRADE 

 

5.2.1 Nature of Digital Media Trade 

Literature, art, dance, drama, music and other forms of creation are disseminated to the public 

via various goods and services. In the analogue world, people consume physical media in either 

copy or non-copy modes. Copy modes refer to duplications or copies of the original material 

(also referred to as the master copy), such as books, music records, and movie videos. Non-

copy modes refer to live performances and broadcasts, which are transmissions of creative 

contents, such as broadcasting music via radio, showing films in a theatre, and delivering 

television shows via cable and satellite. Due to technological limitations (eg physical materials 

degrade over time) and nonnegligible costs of duplication and transmission, consumers cannot 

use the physical media for unlimited times. For example, if a person wants to read his or her 

favourite book, which has fallen apart after repeated uses, he or she has to buy a new book. In 

the digital world, digital technologies reduce costs of duplication and transmission to a 

minimum, thereby enabling consumers to use digital media as many times as they like. Copies 

of digital files either downloaded from the website or created thereof can be used unlimited 

times without degradation. Songs or video clips on an online streaming service can be streamed 

infinite times without incurring a significant marginal cost. As a result, providers of digital 

media do not charge according to the numbers of copies downloaded or the numbers of times 

works are streamed. Instead, they charge based upon the number of works a consumer is 

entitled to download or stream, or upon the length of the period the consumer has the right to 

download or stream. In other words, online consumers do not pay for each consumption but 

for the right to access2373 digital media, which may be permanent or temporary.2374 To keep 

this right valuable, providers prevent non-eligible consumers from accessing the media through 

 
2373 The word ‘access’ here means either the acquirement of copies of digital copyright works or the receiving of 

transmissions of digital data of the works. 
2374 Slabykh points out that ‘[c]opyright business models are now driven more by electronic access to 

copyrighted works than ownership of physical items.’ Slabykh (n 1945) 77, quoting US Chamber of 
Commerce, ‘2nd Annual Global IP Summit’ (Web Page, 18 November 2014) 
<https://www.uschamber.com/event/2nd-annual-global-ip-summit>; see Simon (n 2291) 10, 26; see also Ewa 
Laskowska and Grzegorz Mania, ‘Copyright as a Service: How Does the Development of the Music 
Business Determine the Shape of Copyright?’ (2016) 132 Zeszyty Naukowe Uniwersytetu Jagiellońskiego, 
Prace z Prawa Własności Intelektualnej 91. 
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contractual (ie EULAs)2375  and technical measures (ie TPMs).2376  In light of the ease of 

dissemination of digital content, the control is much tighter than that in the analogue 

environment. For example, Apple Music sells rights to download songs and uses the EULA 

(Apple Media Services Terms and Conditions)2377 to legally forbid users from disseminating 

downloaded music files. It also imposes TPMs (eg DRM tools) upon these files to practically 

prohibit them from disseminating. However, the tight control, or frequently a monopoly, of 

digital media by providers has some adverse effects, such as interfering with cultural 

circulation.2378 

 

Digital technologies enable anyone with a computer and connection to the internet to easily, 

cheaply and instantly produce and transmit copies of digital media and to re-stream them to 

almost anywhere in the world. This means that, in the digital context, everyone becomes a 

content intermediary — a producer or supplier of digital media. As a result, as long as an online 

consumer or content user acquires a copy of a digital medium, he or she could reproduce his 

or her own copies or serve as a streaming point to re-transmit the medium. Therefore, it is 

extremely difficult, or even impossible, to eliminate unauthorised access in the digital 

environment. From another perspective, digital technologies change the situation — in that, 

copies that are scarce in the analogue world become abundance in the digital world — and 

allow not only large companies but also individuals to provide streaming services.2379 These 

changes can be seen as benefits brought by the technologies. It is now increasingly obvious 

that there is a trend to creative content becoming increasingly accessible. Restricting access to 

digital media contradicts this trend, and more importantly, discourages the technology 

development. 

 

 
2375 EULAs are discussed in below 5.5.2.1. 
2376 TPMs are also mentioned in above 3.3.1 and 4.4. 
2377 Apple, ‘Apple Media Services Terms and Conditions’ (Web Page, 16 September 2020) 

<https://www.apple.com/au/legal/internet-services/itunes/au/terms.html>. 
2378 See, eg, Christina Mulligan, ‘Personal Property Servitudes on the Internet of Things’ (2016) 50(4) Georgia 

Law Review 1121; Rub (n 820); NV Sathyanarayana, ‘Collection Development in the E-Content World: 
Challenges of Procurement, Access and Preservation’ (2013) 33(2) Journal of Library and Information 
Technology 109. 

2379 This is the phenomenon of Decentralisation, which is explained in above 4.5.1. 
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5.2.3 Nature of Preferred Digital Media Trade 

A question thus arises whether under the digital environment, there is a trade model in which 

consumers can freely access digital media, while providers of digital media can be properly 

compensated. The answer is yes. Today, digital technologies make it possible for digital files 

containing creative content to be freely circulated on the internet; meanwhile only legitimate 

consumers are able to use this content. Providers earn revenue not from how many times these 

consumers use the contents but from how long they are entitled to use the contents. In other 

words, the essence of such digital media trade is not the right to access (a right that every online 

consumer receives automatically) but the right to use. Under this model, people can freely copy 

and transmit digital files with creative content, but are not free to use the files. For example, a 

person can easily find and download a file online containing his or her favorite movie. He or 

she may keep the file but cannot watch it. The preferred model of trading digital media can be 

named as — Licensing for Use. The sale of game keys in the video game sector is a pioneer of 

this model. A game key is a combination of codes.2380 Before a video game can be played, a 

game player has to purchase a game key first and then enters it to the game to start playing (a 

process known as activation).2381 After the key has been entered, the key becomes invalid, and 

the player can play the game for indefinite time. Players can easily download the game from 

the online game distribution website and are allowed to re-distribute it to others. However, 

anyone who intends to play must acquire a game key. It is easy to realise that what consumers 

purchase, the game key, is the perpetual right to play the game more generally, the permanent 

right to use a digital medium. 

 

 

 

 

 
2380 Articles on copyright seldom mention game keys. Lober, Klein and Groothuis comment that ‘[t]he origins of 

these game keys are manifold. Some might be taken out of the box of a retail product, or from a bundle 
(maybe with a new console), some stem from digital online distribution, and some were intended for a prize 
draw or other promotional measure…’ Andreas Lober, Susanne Klein and Florian Groothuis, ‘The Long and 
Winding Road of Digital Distribution or: Why the ECJ’s Usedsoft Decision is of No Use to Keysellers’ 
(2018) 1(1) Interactive Entertainment Law Review 44, 44. 

2381 Notably, not all video games require players to type in the game key before they play. Only certain type of 
games such as single player games have such requirement. 
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5.3 A SUGGESTED USE-CENTRIC APPROACH TO DIGITAL COPYRIGHT LAW 

 

5.3.1 Media Trade and Exclusive Rights 

5.3.1.1 Analogue Media Trade and Exclusive Rights 

Copyright law grants copyright holders exclusive rights based upon the ways they disseminate 

their copyright works. In the analogue world, content users consume the works in copy and 

non-copy modes. Correspondingly, works are disseminated to the public in copy and non-copy 

modes. To facilitate copyright holders’ control of the dissemination (rather than the use) of 

protected works and thereby ensure of their financial returns from the works, copyright law 

confers a bundle of exclusive rights. For copy modes, the law vests in authors the reproduction 

and the distribution right; and, for non-copy modes, grants, inter alia, the communication to the 

public, and the public performance, rights. Overall, copyright holders rely upon analogue 

exclusive rights to control dissemination of physical works and content users can freely use the 

works. 

 

5.3.1.2 Digital Media Trade and Exclusive Rights 

In the digital world, what being traded is the right to access copyright works. To exclude those 

who are not authorised to access the works, copyright holders should continue to control the 

dissemination of their works. Under current copyright law, analogue exclusive rights are 

extended to the digital realm. As copyright works are still disseminated in copy and non-copy 

modes, the distinction between the copy-related and non-copy-related exclusive rights 

continues. As discussed above, due to Ubiquitous Digital Copying, right holders can rely upon 

the reproduction right to control both the dissemination and the use of digital works. They can 

control almost all activities involving a work in the digital form. 

 

5.3.1.3 Preferred Digital Media Trade and the Exclusive Right of Use 

Under the preferred Licensing for Use model, copyright works are allowed to be freely 

disseminated. Thus, for the first time, copyright holders do not have a need to control the 

dissemination of their works and copyright law should not continue to grant them 
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dissemination-related digital exclusive rights.2382 If these rights are no longer be offered to 

right holders, the copy-and non-copy distinction still holds but becomes irrelevant. In this 

model, what being traded is the right to use copyrighted works. Thus, in order for copyright 

holders to be remunerated, they should have the exclusive right of use. Dissemination-related 

digital exclusive rights have to be removed from the law and the digital exclusive right to use 

has to be created. This development would be the first time that an exclusive right which is not 

based upon a means of work dissemination would be granted. 

 

5.3.2 Change of the Characterisation of Copyright Law 

5.3.2.1 Copy-Centric of Analogue Copyright Law 

In the analogue world, the copy mode is the major dissemination mode of copyright works. As 

a result, the copy-related reproduction and distribution rights are the most important exclusive 

rights, and there are many provisions based upon them or the concept of copy. Overall, 

analogue copyright law is copy-centric. 

 

5.3.2.2 Access-Centric of Current Digital Copyright Law 

Currently, in the digital world, what online content users really acquire is the access right to 

copyright works. Therefore, copyright holders’ control of digital disseminations of works is at 

least equally important as it is in analogue disseminations. Today, it is difficult to determine 

which dissemination mode — copy or non-copy — is more common. In fact, both are used 

frequently, with the frequency depending on the type of the works being disseminated. For 

example, electronic books are always distributed in copies because they have a relatively small 

size.2383 As a result, copy-related and non-copy-related exclusive rights are equally essential. 

If the primary dissemination mode determines the characterisation of copyright law, it is 

difficult to determine whether the characterisation of current digital copyright law is copy-

download-centric or non-copy-stream-centric. Copyright holders, nevertheless, offer digital 

copies and digital streams of copyright works in exchange for content users’ payment, but, 

 
2382 Dissemination-related exclusive rights mainly include the reproduction, the distribution, the public 

performance, and the communication to the public right. 
2383 Movies have a relatively large file size and users usually not likely to store all the movies they have watched. 

Therefore, movies are increasingly watched on a video-streaming website, such as YouTube. 
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essentially, sell or rent the access right to their works. The legal setting of digital exclusive 

rights as well as digital limitations and exceptions to these rights — all-encompassing rights 

plus specific but inflexible as well as general but uncertain limitations and exceptions — 

enables the holders to control almost all access to their works.2384 Overall, it may be more 

appropriate to argue that current digital copyright law is access-centric. 

 

5.3.2.3 Use-Centric of Suggested Digital Copyright Law 

Under the Licensing for Use model, disseminations of digital copyright works are still 

necessary, whether they are in the form of copy or non-copy. What is important is that the 

disseminations are free and should not be controlled by copyright holders. In other words, 

under the suggested digital copyright law, the dissemination of the digital copyright work is 

not regulated by digital exclusive rights. Therefore, in determining the characterisation of the 

suggested digital copyright law, dissemination modes and dissemination-related exclusive 

rights are no longer a concern. In this model, copyright holders license the digital exclusive 

right of use for profit. After the suggested adjustment of the bundle of current digital exclusive 

rights — removing dissemination-related rights and creating the use right — the most important 

digital exclusive right would be the exclusive right of use. Correspondingly, certain important 

provisions of digital copyright law — the provisions stipulating limitations and exceptions to 

this right and those regulating contractual and technical measures around it — would be drafted 

or amended. Overall, considering the central position of the exclusive right of use, it is 

reasonable to argue that the characterisation of the suggested digital copyright law is use-

centric.2385 

 

Summary 

To summarise, the nature of media trade significantly influences, if not solely determines, the 

characterisation of copyright law. In the analogue world, media providers sell copies and 

 
2384 Although copyright holders, relying upon the reproduction right, could control not only the access but also 

the use of their works, as explained, the former control is not as strong as the latter control. 
2385 If the suggested digital copyright law is adopted, a converse of rights between copyright holders and content 

users would take place: under the analogue copyright law, the holders have the reproduction and distribution 
rights, and users have the use right; under the suggested digital copyright law, copyright holders have the use 
right and users have the reproduction and distribution right. 
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analogue copyright law is copy-centric. In the digital world, providers trade the access right to 

digital media and current digital copyright law is access-centric. In the preferred Licensing for 

Use model, providers license the use right, and the suggested digital copyright law is use-

centric. 

 

 
5.4 EXCLUSIVE RIGHTS UNDER A USE-CENTRIC DIGITAL COPYRIGHT LAW 

 
In this thesis, the following understanding about digital exclusive rights is adopted: the 

reproduction and distribution rights regulate the digital copy mode of dissemination (ie 

downloading), and the communication and making available to the public rights (in US 

copyright law, the public performance and public display rights) regulate the digital non-copy 

dissemination mode (ie streaming). Under the suggested digital copyright law, there are several 

grounds for removing the reproduction right as well as grounds, albeit fewer, for removing 

other dissemination-related rights. After the removals, the use right should be created. 

 

5.4.1 Removing Dissemination-Related Digital Exclusive Rights 

5.4.1.1 Removing the Digital Reproduction Right 

Reproduction Right in the Analogue World 

In the analogue world, the major way of disseminating copyright works is through copies. To 

receive revenue from their works, copyright holders have to first produce copies. For this 

reason, the right of reproduction is the first exclusive right granted. As explained in 2.5.2, the 

hope of right holders is to sell sufficient copies and to cover the significant costs and to make 

a profit. This theory applies equally to copyright holders and pirates. Pirated producers also 

have to acquire bulky and cumbersome production machines.2386 Shutting down the source of 

reproduction becomes the best strategy for copyright holders to fight against piracy.2387 To 

 
2386 Bulky and cumbersome production machines be technological developments because before the invention of 

these machines, there were no means to massively produce copies of copyright works. They can also be 
technological limitations, compared with later invented small and portable production machines (eg 
photocopying machines). 

2387 Litman famously comments that ‘[w]hen the old copyright laws fixed on reproduction as the compensable 
unit, it was not because there was something fundamentally invasive of an author’s rights about making a 
copy of something. Rather, it was because, at the time, copies were easy to find and easy to count, so they 
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support this strategy, copyright law grants the holders the exclusive reproduction right. Due to 

this line of logic, the reproduction right is widely regarded as the most important exclusive 

right. Meanwhile, copyright holders having the exclusive reproduction right does not interfere 

with content users’ access and use of copies.2388 

 

Reproduction Right in the Digital World 

Since the circumstances are completely different in the digital world, the position and the 

impact of the reproduction right are also different. In national, regional, and international 

copyright law, the statutory language of the reproduction right is all-encompassing, leading to 

its scope being all-encompassing.2389 In the digital realm, as long as a copyright work is stored 

in a digital storage medium such as a CD-ROM or a flash drive, a reproduction occurs. 

Therefore, the right of reproduction covers almost all digital reproductions, regardless of their 

duration.2390 In other words, its coverage typically includes temporary digital reproductions, 

ie RAM cache copies.2391 In addition, due to Ubiquitous Digital Copying, the reproduction 

right covers every digital use of copyright works: the technical feature of certain electronic 

devices (eg computers) and communication networks (eg the internet) requires reproductions 

of digital files in every activity involving the files. The use of a digital copyright work — such 

 
were a useful benchmark for deciding when a copyright owner’s rights had been unlawfully invaded. 
Unauthorized reproductions could be prohibited without curtailing the public’s opportunities to purchase, 
read, view, hear or use copyrighted works.’ Jessica Litman, ‘Revising Copyright Law for the Information 
Age’ (1996) 75(1) Oregon Law Review 19, 36-7. 

2388 For example, reading a book does not require making extra copies of the book. 
2389 Zerov summarises that ‘[f]rom the viewpoint of the concept of «reproduction» and the coverage of the right 

of reproduction should be noted that: (i) the method, manner, and form of the reproduction are irrelevant; (ii) 
it is irrelevant whether the copy of the work may be perceived directly or only through a device; (iii) it is 
irrelevant whether or not the copy is embodied in a tangible object that may be distributed; (iv) it is 
irrelevant whether the reproduction is made directly (for example, on the basis of a tangible copy) or 
indirectly (for example, off-air from a broadcast program); and (v) the duration of the fixation (including the 
storage in an electronic memory) — whether it is permanent or temporary — is irrelevant (as long as, on the 
basis of the [new] fixation, the work may be perceived, reproduced or communicated)[5].’ Zerov (n 1989) 
16-7. 

2390 Spoor comments that ‘[e]very single copy, however transient it may be, during the transmission or in the 
end-users’ computer’s working memory is a reproduction.’ Bosher, ‘A Framework Using the Internal and 
External Perspectives’ (n 1865) 218, quoting Jaap H Spoor, ‘The Copyright Approach to Copying on the 
Internet: (Over) Stretching the Reproduction Right?’ in P B Hugenholtz and EJ Dommering (eds), The 
Future of Copyright in a Digital Environment: Proceedings of the Royal Academy Colloquium Organized by 
the Royal Netherlands Academy of Sciences and the Institute for Information Law (Kluwer Law 
International, 1996) 78. 

2391 The interpretation of the reproduction right to cover RAM cache copies is commonly referred to as the RAM 
copy doctrine, see Mulligan, ‘Licenses and the Property/Contract Interface’ (n 2334) 1103-04; see also MAI 
Systems (n 2305). 



388 
 

as viewing an e-image on a website — triggers the reproduction right. Therefore, the traditional 

distinctions among the three distinct activities — gaining access to a work, using a work, and 

reproducing a work — collapses. And the right of reproduction, created to regulate 

reproductions of copyright works, now also regulates access and use.2392  This is in stark 

contrast to how this right, and any other exclusive rights, apply in analogue situations. When a 

person goes to a library to read a book, when a person receives television signals at home, when 

a person carries a record to a friend’s home to play it on a record player, he or she does not 

conduct any exclusive rights-implicated actions. People can freely access and use copies of 

copyright works as long as they do not make extra copies. 2393  Overall, as the right of 

reproduction in the digital realm covers not only reproductions but also access to, and use of, 

copyright works, it can be argued that this right is not only all-encompassing but also 

overreaching.2394 

 

One solution to this is, of course, creating more digital limitations and exceptions to the 

reproduction right. In fact, such limitations and exceptions are needed more than ever before: 

‘[s]ince copyright is triggered in more uses on the internet, then users need to rely on exceptions 

more for doing things that would not have been considered to require a defence before.’2395 

Today, digital copies (either permanent or temporary) that are created unintentionally, 

unavoidably and merely incidentally to other legitimate uses, 2396  which would not be 

distributed to interfere with the copyright holder’s traditional and expected markets, are 
 

2392 Koelman comments that ‘[a]n action against non-commercial individual access to, or consumption of a 
work, constitutes a revolution in copyright law, which traditionally covers acts related to commercial 
exploitation performed by potential competitors rather than acts carried out by individual end users.’ Bosher, 
‘A Framework Using the Internal and External Perspectives’ (n 1865) 165, quoting Kamiel J Koelman, ‘A 
Hard Nut to Crack: The Protection of Technological Measures’ (2000) 22(6) European Intellectual Property 
Review 272, 277. 

2393 Besides, due to the copyright exhaustion (or first sale) doctrine, people can also freely distribute the copies 
they own. 

2394 The word ‘all-encompassing’ means that the reproduction right covers all kinds of reproductions of 
copyright works. And the word ‘overreaching’ means that the reproduction right covers even the acts that do 
not belong to reproductions — the access and use of copyright works. 

2395 Precious A Adeyemi, ‘International Developments in Licensing and Rights Management for Copyright 
Protected Works on the Internet: Implications for Copyright Exceptions and Limitations’ (2016) 7. 

2396 In fact, copying activities are often carried out without explicit instruction by or even knowledge of the 
users. Moreover, many digital copies are created in RAM or cache memory of the Central Processing Unit 
(CPU). They only exist for a short period of time, remain non-accessible and are deleted when the electronic 
device is turned off, see Merrill (n 1950) 22; see also Miller and Feigenbaum (n 19); Bosher, ‘A Framework 
Using the Internal and External Perspectives’ (n 1865) 218-19. 
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normally not deemed as infringing copies.2397 Even so, limitations and exceptions still result 

in certain socially-beneficial activities involving digital copyright works not being exempted 

from infringements of the reproduction right.2398Therefore, with the significant expansion of 

the scope of the reproduction right in the digital world, the Incentive-Access Balance shifts to 

the incentive direction: the control over copyright works increases while access to the works 

decreases. Indeed, as discussed in 4.3.3 and 4.3.4, the legal setting — all-encompassing rights 

plus specific but inflexible as well as general but uncertain limitations and exceptions — alter 

the balance to favour copyright holders. And, since the reproduction right is not only all-

encompassing but even overreaching, perhaps this right is the best example to illustrate the 

point. 

 

Another solution to the problem of overreaching digital reproduction right is, as suggested by 

many scholars, to change the regulation focus of current digital copyright law from copies to 

access.2399 For example, as Professor Lawrence Lessig argues: 

 

Copyright law has got to give up its obsession with ‘the copy.’ The law should not regulate 

‘copies’ or ‘modern reproductions’ on their own. It should instead regulate uses-like public 

distributions of copies of copyrighted work-that connect directly to the economic incentive 

copyright law was intended to foster.2400 

 

These scholars, nevertheless, do not explicitly mention the digital reproduction right, let alone 

 
2397 It would be absurd to consider RAM and other temporary digital copies as infringing copies. Merrill 

comments that ‘[s]ince the temporary instantiation has to be made for the image, video, or text to be 
perceived on the computer, it is similar to applying copyright law the images “made” in an individual’s 
brain.’ Merrill (n 1950) 20. 

2398 These digital activities that infringe the reproduction right include the activities that are new, meaning that 
they are not covered by current specific limitations and exceptions, as well as the activities that are 
commercial in nature, meaning that they are not likely be exempted by the fair use (or fair dealing) doctrine 
due to the fourth factor. 

2399 For example, Laskowska and Mania argue that ‘…the exclusive right should not include the decision about 
copying (although it even could), but the decision about access to the content.’ Laskowska and Mania (n 
2374). Bosher argues that ‘…it will consider to what extent the application of these rights to the internet has 
extended their meaning from restricting copying to restricting access to copyright material.’ Bosher, ‘A 
Framework Using the Internal and External Perspectives’ (n 1865) 51. 

2400 Lawrence Lessig, Remix: Making Art and Commerce Thrive in the Hybrid Economy (Penguin Press, 2008) 
268. 
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providing insights on whether this right should be removed. In this thesis, it is argued that it is 

not only reasonable to remove the digital reproduction right, but the removal has a 

philosophical foundation. 

 

Removing the Digital Reproduction Right 

In the analogue world, the reproduction right is widely regarded as the most important 

exclusive right, but, under the suggested digital copyright law, it is not necessary and should 

be removed. This argument is based upon two grounds. First, even though digital copies and 

digital transmissions of copyright works are media (or media products) in the traditional sense, 

they are no longer valuable. What content users really pay for is the legitimate right to use these 

media, rather than the right to access them. This means that the very idea of controlling 

disseminations of protected works becomes irrelevant. The necessity of granting copyright 

holders the digital reproduction right (and other dissemination-related digital exclusive rights) 

to control digital reproductions (and other exclusive rights-implicated online activities) has 

disappeared. Second, due to Ubiquitous Digital Copying, the digital reproduction right is not 

only all-encompassing but also overreaching. And digital limitations and exceptions to this 

right cannot prevent it from significantly changing the Incentive-Access Balance. 

 

5.4.1.2 Removing Other Dissemination-Related Digital Exclusive Rights 

Under the suggested digital copyright law, other dissemination-related digital exclusive rights 

should also be removed.2401 Even so, admittedly, compared with the reproduction right, there 

are less grounds to remove dissemination-related rights. The scope of these digital rights is all-

encompassing, and many scholars have commented that there are not adequate limitations and 

exceptions applied upon them.2402 For example, the communication to the public right is not 

subject to copyright exhaustion. Even so, there are no Ubiquitous-Digital-Copying like 

phenomena that are relevant with those rights and thus, the rights do not change the Incentive-

 
2401 Notably, this does not mean that all digital exclusive rights should be removed. Some of them should be 

reserved, such as the digital adaptation right. 
2402 For example, Oprysk argues that ‘[t]he broadly defined right of communication to the public accompanied 

by narrowly construed permissible exceptions under the EU acquis has led to a drastic expansion of control 
accorded to the right holder.’ Oprysk (n 38) 18. 
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Access Balance as serious as the reproduction right does. Indeed, the removal of them is largely 

based upon the aforementioned first ground — under the suggested digital law, there is no need 

to have any dissemination-related exclusive right. 

 

5.4.1.3 The Philosophical Foundation for the Removal of Exclusive Rights 

As discussed in 3.2.4.4, analogue (and digital) technologies constantly disturb the Incentive-

Access Balance (either to the incentive or the access extreme). To maintain this balance, 

legislators amend analogue copyright law to adapt to these technologies by adjusting exclusive 

rights: removing old or creating new rights as well as extending or restricting the scope of the 

rights. Today, compared with analogue technologies, digital technologies disturb the Balance 

more significantly. Even so, as summarised in 4.3.1.1, legislators create new digital rights (eg 

the communication to the public right), but do no remove any digital right. This raises a 

question: whether a digital exclusive right can be removed from the copyright legislation? Is 

there a solid foundation to remove a digital exclusive right? The answer to the question lies in 

the philosophical framework of copyright law (discussed in Section 2.5) — either utilitarian 

ideology or the natural rights ideology. 

 

Dating back to the 18th century, the predominant philosophical framework of early copyright 

statutes (in England, France, and the US) has been the utilitarian ideology, rather than the 

natural rights ideology.2403 It can be argued that utilitarianism continues to anchor copyright 

law today: subsequently-enacted (national) copyright statutes (eg the US Copyright Act of 1909) 

can be seen as updated versions of the early statutes. They are enacted to adapt copyright law 

to new technological changes, and not as new laws built upon new foundations. Ever since the 

first copyright statute was introduced, the exclusive rights granted were not based upon natural 

justice, but constituted statutory grants, and could be removed, if the removal would bring net 

social welfare. Overall, under the utilitarian framework of copyright law, the author’s exclusive 

rights can be removed. In fact, in analogue copyright statutes, analogue exclusive rights have 

 
2403 In this thesis, despite the discussion of early copyright statutes is about France (a civil law country) as well 

as the UK and the US (two common law countries), arguably, the conclusions arrived can apply to all early 
copyright statutes. 
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been removed before. For example, in US copyright law, as mentioned in 3.2.6, holders of 

sound recording copyrights, unlike holders of other copyrights, do not have the exclusive right 

of public performance in analogue phonorecords. 

 

5.4.2 Creating the Exclusive Right of Use 

As explained above, after the removal of dissemination-related digital exclusive rights, the new 

exclusive right of use should be created. The statutory language of this right should be 

technology-neutral to avoid it becoming obsolete in the context of rapid and unpredictable 

digital technological developments. Its scope should be very broad but not all-encompassing. 

Legislators should clearly draft the language to constrain this right to include only consumptive 

uses, but not non-consumptive uses. Consumptive uses are a brand new concept, referring to 

the uses of copyright works where their purposes are consistent with what copyright holders 

initially intend them to be used for or, from a public understanding (or common sense), the 

purposes that they usually serve. For example, a video clip containing entertainment content is, 

naturally, intended by its camera operator to bring joy to audiences. Therefore, a consumptive 

use of the clip would be to use it for entertainment purposes. In comparison, academic journals 

are intended or publicly accepted to be used for research or teaching purposes. Therefore, the 

use of an academic journal for news reporting purposes is clearly not a consumptive use but 

constitutes a non-consumptive use. Also, being a new concept, non-consumptive uses are in 

stark contrast to consumptive uses: the former refers to the uses of copyright works not 

categorised as the latter. Indeed, non-consumptive uses are similar to an existing concept that 

comes under the fair use, or fair dealing, doctrine — transformative uses.2404 US courts hold 

that the transformative use exists ‘where the defendant uses a copyrighted work in a different 

context to serve a different function than the original.’2405  For example, an action movie, 

 
2404 For a discussion of ‘transformative uses’, see generally Brian Sites, ‘Fair Use and the New Transformative’ 

(2016) 39(4) Columbia Journal of Law and the Arts 513; Jisuk Woo, ‘Redefining the Transformative Use of 
Copyrighted Works: Toward a Fair Use Standard in the Digital Environment’ (2004) 27(1) Hastings 
Communications and Entertainment Law Journal 51; Xiang Joel and Leow Wei, ‘Fair Use on Instragram: 
Transformative Self-Expressions or Copyright Infringing Reproductions’ (2019) 31(1) Singapore Academy of 
Law Journal 125, 137; Alexandra Taylor, ‘The Digital Millennium Copyright Act and the First Amendment: 
Section 1201’s Disruptive Effects on the Fair Use Doctrine’ (Master Thesis, Columbia University, 2019); 
Sun (n 2310). 

2405 Warner Brothers Entertainment v RDR Books, 575 F Supp 2d 513, 541 (SDNY, 2008), see Alexandra 
Navratil, ‘Examining the Seventh Circuit’s Repudiation of the Transformative Fair Use Analysis: Kienitz v. 
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though produced for entertainment purposes, may be used for satirical or parody purposes.2406 

For uses that cannot be easily categorised as consumptive or non-consumptive, legislators 

could use specific limitations and exceptions to clarify or leave the court to decide.2407 In fact, 

there are two approaches to exempt non-consumptive uses from infringement: first, they would 

not trigger the exclusive right to use; second, certain uses would still trigger the right but will 

be exempted by general limitations and exceptions. The first approach is, of course, favoured, 

because, in the second approach, content users who undertake non-consumptive uses would 

have to raise the general limitation and exception to defend, thereby incurring various costs 

and facing higher legal uncertainty. 

 

 
5.5 THE IMPACT OF EXCLUSIVE RIGHTS UNDER A SUGGESTED USE-

CENTRIC DIGITAL COPYRIGHT LAW 

 

5.5.1 Limitations and Exceptions to the Exclusive Right of Use 

Like existing limitations and exceptions to exclusive right, potential limitations and exceptions 

to the digital exclusive right of use can also be organised into three categories: specific, general, 

and exhaustion. Although the copyright exhaustion (or first sale) doctrine is sometimes deemed 

as a specific limitation and exception, in this thesis, it is considered as a separate category of 

limitations and exceptions. 

 

5.5.1.1 Specific Limitations and Exceptions 

Under the Licensing for Use model, everyone is free to duplicate and disseminate (or access) 

digital copyright works without the fear of copyright liability. Therefore, among current 

specific limitations and exceptions, those that exempt particular unauthorised reproductions 

 
Sconnie Nation, LLC’ (2016) 27(1) DePaul Journal of Art, Technology and Intellectual Property Law 73, 82; 
see also Thomas F Cotter, ‘Transformative Use and Cognizable Harm’ (2010) 12(4) Vanderbilt Journal of 
Entertainment and Technology Law 701, nn 60. 

2405 Hinkes (n 1821) 699. 
2405 Obviously, this would increase the interpretative burden for the court, see Navratil (n 2405) 82; see also 

Thomas F Cotter, ‘Transformative Use and Cognizable Harm’ (2010) 12(4) Vanderbilt Journal of 
Entertainment and Technology Law 701, nn 60. 

2406 Hinkes (n 1821) 699. 
2407 Obviously, this would increase the interpretative burden for the court. 
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and disseminations of copyright works (eg the private copying exception and the temporary 

reproduction exception) should be removed, and those that exempt certain unauthorised uses 

may be reserved (eg the teaching exception, the TDM exception and the reverse engineering 

exception).2408  In a fast technological-changing environment, new specific limitations and 

exceptions should be created to limit the central exclusive use right. 

 

Digital or online content intermediaries, such as audio-streaming websites (eg Spotify), video-

sharing platforms (eg YouTube), and file-hosting services (eg Dropbox), would be free from 

the risk of direct infringement and contributory infringement (which is explained in 3.2.7). 

Although these intermediaries, themselves and/or their users, engage in storing, duplicating, 

distributing and streaming digital files containing copyright works, they do not consume the 

works and thus would not infringe the digital use right. The ‘safe harbour’ provisions,2409 

which confer immunity on online service providers (OSPs) (ie content intermediaries) from 

copyright liabilities, would become unnecessary. 

 

5.5.1.2 General Limitations and Exceptions 

Under the Licensing for Use model, general limitations and exceptions to the use right still 

would be general factors (or factored tests) that state the conditions under which alleged acts 

of infringement may nevertheless be deemed as non-infringing. In other words, the essence of 

general limitations and exceptions remain intact. Even so, their factors may be adjusted. The 

fair use doctrine in the US copyright law serves as an example. Its four factors are: 

 

(i) the purpose and character of the use, including whether such use is of a commercial nature 

or is for non-profit educational purposes; 

(ii) the nature of the copyrighted work; 

(iii) the amount and substantiality of the portion used in relation to the copyrighted work as a 

 
2408 Despite that the exclusive use right does not cover non-consumptive uses, these limitations and exceptions 

may still be reserved to serve as clarifications. 
2409 See, eg, Copyright Act of 1976 (n 481) § 512 (1976). For a discussion of the safe harbour provisions, see 

Cullen Kiker, ‘Amazon Cloud Player: The Latest Front in the Copyright Cold War’ (2012) 17(2) Journal of 
Technology Law and Policy 235, 266; Matthew Sag, ‘Internet Safe Harbors and the Transformation of 
Copyright Law’ (2017) 93(2) Notre Dame Law Review 499; Pedro (n 2194) 23. 
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whole; and 

(iv) the effect of the use upon the potential market for or value of the copyrighted work. 

 

The first factor could be removed because it would overlap with the potential provision 

granting the digital exclusive right of use. As explained above, this provision would restrict the 

purpose and character of the uses covered by this right to be consumptive only. The other three 

factors could be reserved. Overall, general limitations and exceptions — fair dealing and fair 

use —would, in the digital realm, cover only the exclusive right of use and would continue to 

serve as a vital measure to balance the interest between copyright holders and content users. 

 

5.5.1.3 Digital Copyright Exhaustion 

Under the preferred Licensing for Use model and the suggested digital copyright law, copyright 

holders would have the exclusive right to use digital copyright works and, if members of the 

public are willing to use the works, they would have to obtain a licence from the right holders. 

However, it is very likely that copyright holders would forbid initial content users (licensees) 

from re-licensing the use right to subsequent users. The market for re-licensed use rights would 

be a second-hand market which would bring competitive pressure to the primary market. Even 

so, the use right is not only a right licensed from the right holders but also a product bought or 

rented from the right holders. The use right, possibly in the form of a combination of digital 

codes, just like the one-time use (or ‘watch’) right, enshrined in a printed or digital movie ticket, 

should allowed to be re-transferred (or re-licensed). This argument is consistent with the free 

movement of goods,2410 which is one of the rationales2411 underlying the copyright exhaustion 

(or first sale) doctrine, despite this doctrine not having been extended to the digital world. In 

fact, if the use right is allowed to be freely re-transferred (or re-licensed), it can be argued that 

the copyright exhaustion doctrine is resurrected in the digital realm.2412 

 
2410 The complete version of the free movement of goods is the free movement of goods and services. 
2411 These rationales are various, including the single-reward idea and the avoidance of personal property (or 

chattel) servitudes. 
2412 Digital exhaustion (or first sale) is a highly complex topic, which involves various theories and rationales 

across different academic disciplines, such as the single-reward idea, the judicial hostility toward personal 
property (chattel) servitudes, and price discrimination, see, eg, Molly Shaffer Van Houweling, ‘Exhaustion 
and the Limits of Remote-Control Property’ (2015) 93 Denver Law Review 953; Glen O Robinson, ‘Personal 
Property Servitudes’ (2004) 71(4) The University of Chicago Law Review 1449; Rub (n 820); Katz (n 2369); 
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For every digital copyright work, the copyright holder would probably offer two options: either 

a permanent licence or a temporary licence of the use right to the work. As the use right to a 

work is marketed in the name of the work, it is understandable that the content users would 

consider the permanent licence of the right as the purchase of the work and the temporary 

licence of it as the rental of this work. Imagine a world where every copyright holder of 

television show copyright adopts the Licensing for Use model, and a person wants to watch all 

eight episode of Game of Thrones. This person first asks his or her friend to send him or her 

the first five episodes of this TV show. After the successful download of the video files on a 

computer, he or she, perhaps surprisingly, finds that the TPMs (ie an anti-piracy technology) 

attached to the files do not allow anyone without the use right to use these files. To obtain such 

right, the person visits an authorised website, which offers two options: buy (the entire show 

can be watched permanently) and rent (the entire show can only be watched for a limited time). 

This person chooses to ‘buy’ the show and, after the payment, receives a series of codes, which 

are then entered into the preciously-downloaded files and enabling the first five episodes to be 

watched. After that, the person enters the codes at the website and watches the last three 

episodes in streams. After watching all eight episodes, this person intends to sell the codes on 

an online resale website. After the completion of the resale transaction, he loses the codes 

forever and cannot open the downloaded video files again. 

 

If, as assumed, both the permanent and the temporary licence of the use right can be legally re-

transferred (or re-licensed), the copyright exhaustion doctrine will not only be resurrected but 

also be expanded in the digital environment. In the analogue world, the first sale doctrine, as 

its name suggests, only applies to the sale transaction not the rental transaction. If it is to be 

extended to the digital world, most scholars’ expectation is that it would only be triggered by 

the transaction in which a product or a right is permanently transferred from the provider to the 

consumer. The hostility towards the copyright-dependent personal property (chattel) servitude, 

which underlines the analogue exhaustion doctrine, 2413 is also central and influences a 

 
Michael J Meurer, ‘Copyright Law and Price Discrimination’ (2001) 23(1) Cardozo Law Review 55. 

2413 These rationales include the avoidance of exclusive dealing, tying and resale price maintenance (RPM) as 
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resurrected, expanded digital copyright exhaustion doctrine. A user pays for the full price to 

obtain the perpetual use right of a copyright work, and this right should constitute the user’s 

personal property. If every transfer of the right requires approval from the copyright holder, 

this constitutes a servitude on the user’s personal property. The suggested digital exhaustion 

doctrine would eliminate such personal property servitude problem. This doctrine could bring 

various benefits. Firstly, increasing public consumption of creative contents and reducing 

digital piracy: re-licensed (second-hand) use rights would very likely be cheaper than their 

original counterpart, allowing individuals who may be priced out of the primary market to 

consume the work. Otherwise, they would probably to resort to illegal sources. Secondly, 

protecting consumer privacy: copyright holders would be impossible to collect information 

about who actually consume their works, if content users can buy or rent use rights from the 

second-hand sites. Thirdly, relieving consumers from platform monopoly:2414 if people could 

also acquire use rights from the resale and re-rental websites and platforms, the monopoly of 

the official sites would face severe challenges. 

 

The suggested digital exhaustion would carry some detriments, in particular in relation to the 

economic incentive for authors to create. Both permanent and temporary licences of the use 

right would not degrade and could be resold and re-rented for unlimited times. The very likely 

popularity of the second-hand use rights market would lead to a significant decrease in the 

copyright holders’ economic return and eventually adversely impact the creative incentive of 

authors. One possible solution would be to reduce the number of times that a use right could 

be re-transferred (or re-licensed) from infinite to finite. This could be achieved through 

technical measures. A technical measure could be attached to a use right to restrain it from 

being re-transferring unlimited times:2415 the right could become inoperative after a certain 

 
well as to reduce information costs, which are not further discussed. 

2414 Platform monopoly is also referred to as platform lock-in, see Perzanowski and Schultz, ‘Legislating Digital 
Exhaustion’ (n 1296) 1537, 1555. 

2415 In ‘Code-ifying Copyright: An Architectural Solution to Digitally Expanding the First Sale Doctrine’ (n 
1789), Hess raises IBM’s ‘Aging File System’ — ‘method, programmed medium and system…that provides 
for the aging of information and files stored thereon. Digital data stored on the aging file systems ages 
appropriately as would normal paper or photographs without the need for an external application’ — quoting 
US Patent No 20110282838, filed on 14 May 2010 (Issued on 2 August 2010). He explains that ‘the aging 
file system employs a code to receive original digital copies, determine their file type, create an aged file 
according to the file type and preset aging parameters, and replace the stored file and associated file 
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number of times of re-transfers. 

 

Another possible solution would be to introduce a re-licence royalty, similar to the visual 

artist’s resale royalty (also referred to as droit de suite).2416  In essence, to compensate the 

copyright holder for the re-licence of the use right, after each re-licence the licensee would pay 

a proportion of the re-licence fee to the copyright holder. Today, the visual artist’s resale royalty 

remains a controversial topic among researchers of various disciplines, who have made 

comments, compliments and criticisms. Allison Schten observes that the criticisms of the visual 

artist’s resale royalty are from three aspects: i) the administrative burden of implementing the 

resale royalty scheme and the ensuring of meaningful compliance; ii) whether the resale royalty 

actually accomplishes what it seeks to achieve — improving the plight of visual artists and iii) 

whether the resale royalty runs contrary to widely accepted understandings of certain legal 

principles, namely traditional principles of alienability of property as well as copyright law 

doctrines.2417 Despite these criticisms, researchers agree that, overall, the visual artist’s resale 

royalty can provide financial benefits to a large number of visual artists.2418 The suggested re-

licence royalty would also present challenges and attract critics. However, the experience from 

resale royalty could be used in relation to developing a re-licence royalty, and it is reasonable 

to believe that the latter would financially benefit a wide range of authors as well. Technical 

measures, in particular operational technologies (explained in 5.5.2.2), which facilitate 

copyright holders’ operation of the Licensing for Use model, would play a vital role in 

implementing the re-licence royalty scheme. For example, a central management system of 

digital copyright works, which is explained below, would make the collection and distribution 

 
metadata’ (at 2006), see also Figliomeni (n 772) 243. This technical measure (ie Aging File System) may be 
useful or even necessary for the traditional approach to the digital copyright exhaustion doctrine, which 
involves digital files containing digital copyright works. Since the suggested approach to the digital 
copyright exhaustion doctrine involves digital embodiments of use rights, rather than digital files. The Aging 
File System does not constitute a technical measure under a resurrected, expanded digital copyright 
exhaustion doctrine. 

2416 For a discussion of droit de suite, see Rita E Hauser, ‘The French Droit De Suite: The Problem of Protection 
for the Underprivileged Artist Under the Copyright Law’ (1959) 6 Bulletin of the Copyright Society of the 
USA 94; Kuang-Cheng Chen, ‘Research on the Effects of Droit De Suite on the First Sale Doctrine: An 
Economic Analysis of Law’ (2016) 5(2) NTUT Journal of Intellectual Property Law and Management 1. 

2417 Allison Schten, ‘No More Starving Artists: Why the Art Market Needs a Universal Artist Resale Royalty 
Right’ (2017) 7(1) Notre Dame Journal of International & Comparative Law 115, 127-30. 

2418 Ibid, 129. 
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of royalty payments from multiple-generation licensees to the copyright holder easier, quicker 

and cost-effective. The complicated and intricate issues that the visual artist’s resale royalty 

gives rise to, as well as the practical issues involved in the suggested re-licence royalty scheme, 

are beyond the scope of this thesis. 

 

5.5.2 Contractual and Technical Measures Around the Exclusive Right of Use 

5.5.2.1 Contractual Measures 

As discussed in 4.4, in the digital world copyright holders use EULAs to govern and regulate 

the interactions between them and content users in relation to digital media. Currently, EULAs 

are sometimes used to bypass or erode certain digital limitations and exceptions that are non-

compulsory or have not been strictly enforced. It is suggested that the use-centric digital 

copyright law should contain new provisions to regulate EULAs. Copyright holders could 

educate content users about the law. More importantly, copyright holders would be allowed in 

EULAs to enforce — but not extend — their exclusive use right. For example, it is suggested, 

at 5.4.2, that the exclusive right of use would cover consumptive-uses. Copyright holders 

should not be allowed in the EULAs to forbid any user from using their digital media for non-

consumptive purposes. The use-centric digital copyright law should establish a requirement for 

copyright holders to include in EULAs the information about digital limitations and exceptions. 

For example, as copyright law stipulates that certain uses of copyright works are fair uses, 

EULAs must inform users that if they intend to use the works for certain fair-use purposes (ie 

non-consumptive uses), they will have no need to ask permission or pay for the use rights. The 

law should strictly enforce digital limitations and exceptions to the use right or set them up as 

compulsory. In other words, copyright holders cannot bypass or erode any digital limitations 

and exceptions via EULAs. Every limitation or exemption has the aim of balancing the interests 

of copyright holders with the interest of content users. Bypassing or eroding any of the 

limitations and exceptions would disturb the balance that copyright law has always resort to 

maintain. It should also be a requirement for right holders in their EULAs to warn users that 

the technical measures attached to the works are protected from circumventions. 
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5.5.2.2 Technical Measures 

Digital technical measures2419 under the Licensing for Use model and the suggested digital 

copyright law can be divided into two categories — operational technologies and regulatory 

technologies. 

 

Operational Technologies 

Operational technologies refer to all the technologies that facilitate copyright holders’ operation 

of the Licensing for Use model. Under this model, one common tangible representation of the 

intangible user right is a combination of digital symbols. From time to time, a user has to go 

through an inconvenient process before he or she can watch a movie or play a game: the user 

has to manually type 10 to 15 digital symbols into the user interface system so that the user’s 

personal identity can be verified. However, this model is most suitable for works that are used 

only once, or at most a few times, because for works that are used frequently (eg songs), it 

would be inconvenient for users to have to repeat the 10-15 digital symbols each time they use 

the works. Fortunately, there are digital technologies which can simplify this process, such as 

the User Account Management System — ‘a system that controls access to contents and 

activities using usernames and passwords, keeps activity records and access logs.’2420 By using 

this system, when a user pays for the right to use a work, the transaction information about the 

user’s account and the work will be entered into a database. When the user logs into his or her 

account, he or she can directly use the work without the need to type in any codes. In essence, 

a user’s purchase or rental of the use right of a work is a process of binding the user with the 

work either permanently or temporarily. The User Account Management System is a useful 

user-recognition tool that helps to manage the records of digital copyright works and the 

authorised persons who have legally acquired the right to use them. Tools such as facial 

recognition technologies may be more efficient than the slightly-inconvenient process of 

entering the username and password. Overall, with the continued development of digital 

 
2419 Because the Licensing for Use model requires technological supports and the suggested digital copyright law 

is based upon this model, the discussion of the provisions in the suggested law inevitably involves the 
discussion of relevant digital technologies. 

2420 Jagtar Singh, ‘Analysis and Study of Account Management System’ (2014) 1(7) International Journal of 
Research 206. 
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technologies, it is logical to argue that in the near future, through more efficient operational 

technologies, the Licensing for Use model would be adopted by more copyright holders for all 

types of creative works. 

 

In this thesis, it is suggested that a user who has a licence for the use right of a work from the 

copyright holder should be allowed to re-license this right to another user. In other words, it is 

suggested that the copyright exhaustion (or first sale) doctrine should not only be resurrected 

but also be expanded in the digital world. There may be concern that the free trade of use rights 

on resale and re-rental websites or platforms in an online environment would interfere with 

copyright holders’ common practice of discriminatory prices of use rights based upon content 

users’ actual physical location.2421 However, if users located in a lower-price country could re-

license the cheaper use rights to users located in higher-price countries, the right holder’s price 

discrimination scheme would be compromised.2422 Even so, copyright holders could adopt an 

operational technology to check users’ physical location (normally by checking users’ Internet 

Protocol (IP) address). If a user obtains a use right not applicable to his or her country, even 

though he or she obtains the right from a legitimate source, he or she could still be inhibited 

from consuming the work. In this way, not only the free circulation of use rights is achieved, 

but price discrimination schemes — which are common practices in relation to media products 

— can also be maintained. Whether or not such schemes are beneficial in terms of social 

welfare is beyond the scope of this thesis. 

 

Regulatory Technologies 

Regulatory technologies refer to all the technologies that facilitate the implementation of the 

suggested digital copyright law. These technologies can be divided into two categories: first, 

technologies that enforce the exclusive right of use, and second, technologies that ensure 

 
2421 More specifically, to achieve a higher profit, a copyright holder would probably license the use right of a 

work for different prices for users in different countries or regions. 
2422 In the field of copyright, price discrimination is a complicated topic subject to much debate. For a discussion 

of price discrimination of copyright works, see, eg, Koji Domon, ‘Price Discrimination of Digital Content’ 
(2006) 93 Economics Letters 42; Meurer (n 2412); Ben Shiller and Joel Waldfogel, ‘Music for a Song: An 
Empirical Look at Uniform Pricing and Its Alternatives’ (2011) 59(4) The Journal of Industrial Economics 
630. 
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limitations and exceptions to this right. Under the Licensing for Use model, the duplication and 

dissemination of (or the access to) digital copyright works are free and only the use of the 

works requires permission from copyright holders. Therefore, regulatory technologies must 

make sure that only authorised users can consume copyright works. Otherwise, digital piracy 

would run rampant. To achieve this, other than relying upon the operational technologies 

(especially user recognition tools), a central management system of digital copyright works is 

the key. The system centrally manages all digital copyright works.2423 Through this system, 

authorised content users could have unrestricted and unlimited use of digital copyright works, 

on demand, at a place and time chosen by them. Imagine a world where copyright holders adopt 

both operational and regulatory technologies, specifically the central management system. A 

person who lives in Australia and buys the use right, a perpetual right, of Ed Sheeran’s 

Photograph can download the digital file of this song on his or her smart phone, laptop and 

other personal electronic devices. Every time he or she opens the file to listen to the song, the 

device automatically scans the face to confirm his or her personal identity.2424  The person 

moves to China and one day he or she uses a friend’s computer which also happens to have Ed 

Sheeran’s Photograph. Before access is granted,2425 the computer confirms his or her personal 

identity before automatically visiting the central management system to check whether the 

person has the right to use this work.2426  This scenario raises, as do other operational and 

regulatory technologies, an obvious consumer privacy issue, which is beyond the scope of this 

thesis. 

 

Under the suggested digital copyright law, there are limitations and exceptions to the exclusive 

right of use, general and specific, that allow certain groups of users without authorisation to 

consume copyright works for particular purposes. If regulatory technologies that enforce the 

exclusive use right are strictly protected by, these users would be unable to use the works, even 
 

2423 There could only be one central management system which manages all digital copyright works. Or there 
could be several such systems each of which manages all the works of one particular type of digital 
copyright works. 

2424 The device may be use other user recognition tools. 
2425 Here it is assumed that the use right he or she bought is a universal right, meaning that the copyright holder 

does not impose a price discrimination scheme to restrict the application of the right to a certain country or a 
geographical region. 

2426 Notably, this process could also prevent the users who have re-licensed the use right from using the work. 
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though the uses would be legitimate. The result is that these limitations and exceptions become 

de facto invalid. However, in addition to rights-enforcing regulatory technologies, there are 

regulatory technologies that facilitate limitations and exceptions. 2427  For example, new 

technologies may be adopted to first allow users to claim their use of works as fair use and then 

grant them the rights to use the works. Overall, under the suggested digital copyright law, 

copyright holders should be obligated to adopt both rights-enforcing and limitations-and-

exceptions-facilitating regulatory technologies (or technical measures).2428 

 

5.5.2.3 The Balance Between the Interests of Copyright Holders and Content Users 

Under the Licensing for Use model, everyone is free to access any digital copyright work. 

Therefore, under the suggested digital copyright law, the Incentive-Access Balance, which has 

existed since the enactment of the first modern copyright law — the Statute of Anne (1710),2429 

would lose its meaning. The suggested law would, on the one hand, increase authors’ incentive 

to create by granting them the digital exclusive right of use, which would enable them to receive 

remuneration from uses of their works, but on the other hand, inevitably reduce public use of 

digital copyright works due to the exclusive control over the use of the works by right holders. 

Therefore, under the suggested law, the balance between copyright holders and content users 

should more properly be named as the Incentive-Use Balance. 

 

As explained in 4.3.3 and 4.3.4, the legal setting of current digital copyright law is twofold: 

first, all-encompassing rights; and second, inflexible and specific as well as uncertain and 

general limitations and exceptions. This legal setting has the result of significantly shifting the 

Incentive-Access Balance to the authorial incentive side. This problem is, undeniably, difficult 

 
2427 It should be noted that only rights-enforcing regulatory technologies (or technical measures) are belong to 

TPMs, the fourth category technologies in 3.3.1. Today, limitations-and-exceptions-facilitating regulatory 
technologies (or technical measures) are very rare but they can be categorised as TPMs. 

2428 The current digital copyright law only protects rights-enforcing TPMs. There are very limited technologies 
that ensure limitations and exceptions to exclusive rights. The law only allows circumventions of TPMs in 
few circumstances, causing the Incentive-Access Balance to significantly shift to authorial incentive 
direction. For a further discussion of the current anti-circumvention provision, see generally Katherine 
Weigle, ‘How the Digital Millennium Copyright Act Affects Cybersecurity’ (2018) 9(1) American University 
Intellectual Property Brief 1; Taylor (n 2404); Pervaiz Khan and Sohail Farooq, ‘WIPO Copyright Treaty of 
1996 & Legitimate Interests of the Users of Copyright Works: An Analysis’ (2017) 48(70) Journal of Law 
and Society 111. 

2429 Statute of Anne (n 368). 
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to resolve. The solution provided in this thesis is the legal setting of suggested digital copyright 

law, which also has two components: first, the digital exclusive right of use which is broad but 

not all-encompassing and second, digital limitations and exceptions to this right have a crucial 

role in restricting this right. Contractual and technical measures adopted by copyright holders 

should enforce the use right. But these measures should not be used to unreasonably expand its 

scope. They should facilitate the limitations and exceptions to the right. The copyright 

exhaustion (or first sale) doctrine should be revived and expanded. The Licensing for Use 

model for the first time allows the free duplication and dissemination of (or the access to) 

digital copyright works. This could significantly increase social welfare. For example, copying 

electronic books without the need to ask permission from copyright holders makes it legal for 

anyone to collect e-books and build his or her own e-library, thereby promoting the preservation 

of information and knowledge. Overall, in the face of rapid technological changes, even though 

the legal setting under the suggested digital copyright law cannot perfectly maintain the 

Incentive-Use Balance, this setting could achieve a better balance between the interest of 

copyright holders with the interest of content users than that under the current digital copyright 

law. 

 

 

5.6 CHAPTER SUMMARY AND CONCLUSION 

 

In the analogue world, there are costs of duplicating and communicating copyright works and 

the reproduction and distribution of copies of copyright works are the predominant mode of 

disseminating the works. Due to technological limitations, only copyright holders (and content 

intermediaries) can afford the costs to reproduce and distribute copies on a massive scale. To 

enable a copyright holder’s control of the copy mode of dissemination, and thereby to provide 

the economic incentive to the author, analogue copyright law grants the author the exclusive 

rights of reproduction and distribution, which are the most important analogue exclusive rights. 

Overall, the analogue copyright law is copy-centric. 

 

In the digital world, digital technologies significantly reduce the costs of duplicating and 
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communicating copyright works. As a result, the number of times of consumption is no longer 

a concern. More importantly, digital technologies enable anyone to easily, cheaply and instantly 

make digital copies of, and re-stream, copyright works (a phenomenon named Decentralisation, 

explained in 4.5.1). Therefore, as long as a content user has access to a digital work, the user 

can use the work as many times as he or she wants, and further disseminate it. In other words, 

today, an individual is able to conduct a series acts of digital piracy, suggesting that copyright 

holders’ control of access to digital copyright works is vitally important. To facilitate such 

control, analogue copyright law has been extended to the digital context, and largely based on 

it. The current digital copyright law thereby created is access-centric. 

 

Under the current digital copyright law, copyright holders can largely control all access to 

copyright works, shifting the Incentive-Access Balance away from the public access direction. 

The development of technology continually increases the access to creative works, but current 

digital copyright law, which enables a small group of people to control almost all access to 

digital copyrighted works, is inconsistent with technological development. It is therefore 

suggested that a new approach to digital copyright law is needed. Copyright holders would 

receive compensation from content users’ use of their copyright works, while the users could 

freely access the works. The approach is based upon an existing business model — Licensing 

for Use — under which users can freely duplicate and disseminate (or access) digital copyright 

works while right holders derive profits from the users’ consumption of the works. It is 

suggested that current digital copyright law be overhauled to adapt to this model: 

dissemination-related exclusive rights should be removed, and the new exclusive right of use 

be created. Overall, the new approach — the suggested digital copyright law — is use-centric. 

 

The adaptation of current digital copyright law to the Licensing for Use model requires the re-

structuring of the current bundle of digital exclusive rights: the reproduction right and other 

dissemination-related rights should be removed from current digital copyright law. The main 

ground to remove these rights is that under the Licensing for Use model, copyright holders do 

not need these rights to control access to digital copyright works. An additional ground to 

remove the right of reproduction is that it is not only all-encompassing but also overreaching. 
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Through it, the right holders could largely control both the access and the use of digital 

copyright works, thereby significantly tipping the Incentive-Access Balance. The digital 

exclusive right of use should be created. The statutory language of this right should be 

technology-neutral, and its scope be broad but not all-encompassing. It should only cover 

consumptive uses (not non-consumptive uses). 

 

In addition to the grounds noted above supporting the re-structure of the bundle of digital 

exclusive rights, the suggested re-structure also has a philosophical foundation. There are two 

philosophical frameworks for copyright law — the natural rights ideology and utilitarian 

ideology. As discussed in 2.5.6, the predominant philosophical framework of the early 

copyright statutes is utilitarianism. Subsequently-enacted copyright statutes are essentially 

adaptations of existing law to new technologies, rather than entirely new legislative schemes. 

The predominant philosophical framework of copyright law does not change. Therefore, the 

philosophical foundation behind the re-structure of the bundle of digital exclusive rights is the 

utilitarian ideology. 

 

The suggested overhaul of current digital copyright law also includes the amendment of certain 

provisions, including the provisions of limitations and exceptions to digital exclusive rights as 

well as those that regulate contractual and technical measures. There are two types of 

limitations and exceptions to exclusive rights: specific and general. In relation to specific 

limitations and exceptions, only those that exempt certain uses of digital copyright works 

should be preserved. In relation to general limitations and exceptions (fair use and fair dealing), 

factors (or factor tests) should be adjusted. The copyright exhaustion (or first sale) doctrine 

should not only be revived but also expanded in the digital realm. Statutory provisions that 

regulate contractual measures should allow copyright holders in EULAs to enforce — but not 

extend — their exclusive use right. Statutory provisions that regulate technical measures should 

obligate copyright holders to adopt both technical measures that enforce the digital exclusive 

use right and those that facilitate the limitations and exceptions to this right.2430  

 
2430 These measures should be protected from circumventions. 
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CHAPTER SIX 

CONCLUSION 

 

 

6.1 THESIS SUMMARY 

 
The Origin of Copyright Law 
Before the invention of the printing press, there was little need for copyright protection. The 

printing press for the first time enabled mass reproduction and distribution of a medium. 

Perhaps not surprisingly, piracy emerged and the need of copyright protection was triggered. 

Before copyright law, there were two forms of copyright protection — printing privileges and 

Stationers’ copyright — which emerged in the 15th century and lasted until the 18th century. 

Printing privileges were conferred by European Crowns to enforce censorship upon books (the 

first mass medium), reward its loyal servants and regulate the book trade. Essentially, they were 

industrial or entrepreneurship rights for booksellers and printers in the form of monopolies. 

Stationers’ copyright was granted in England, also serving as a device of censorship, instrument 

of monopoly and measure of trade regulation. In essence, booksellers (later publishers) and 

printers were granted perpetual private-law rights. 

 

Since the abandonment of these pre-copyright-law protections, copyright protection has been 

provided solely by copyright law. The key event was the enactment of the Statute of Anne in 

1710 in England (the English Copyright Act of 1710),2431 the first modern copyright statute, 

which was followed by the US Copyright Act of 17902432 and the French Decrees of 1791 and 

1793.2433 These statutes represent similar statutes in other countries and regions and are thus, 

named as the early copyright statutes. Prior to the First Industrial Revolution, technologies 

(other than the printing press) had a small impact upon copyright law. People struggled to 

explore the nature of copyright, and more generally, to determine the predominant 

philosophical framework for copyright law. Perhaps not surprisingly, such exploration and 

determination were first conducted in England. In relation to the copyright under the Statute of 

 
2431 Statute of Anne (n 368). 
2432 Copyright Act of 1790 (n 638). 
2433 The Decree of 1791 (n 88); the Decree of 1793 (n 88). 
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Anne, there were two competing views. First, copyright was based upon the author’s property 

rights, known as common law copyright. The view that an author has natural, inherent property 

rights in his or her works was later developed into one philosophical framework of copyright 

law — the natural rights ideology. 2434  Second, copyright was provided exclusively by 

copyright law — called statutory copyright. The view that copyright is legislatively granted for 

the purposes of enlarging social welfare subsequently evolved into the other philosophical 

framework of copyright law — the utilitarian ideology.2435 In England, the tension between 

these two views — known as the English literary property debate — was eventually settled via 

a series of court cases, represented by Millar v Taylor2436  and Donaldson v Becket.2437  In 

Donaldson, the House of Lords decided that the author has a common law copyright in his or 

her unpublished work but, after the publication of the work, such right was superseded by a 

statutory copyright conferred by copyright legislation. This meant that the predominant 

philosophical framework of English copyright law was judicially decided to be the utilitarian 

ideology. 

 

After US independence, American colonial printing privileges were abolished. The newly 

independent states successively passed their own state copyright statutes, named as pre-

constitutional copyright statutes. The subsequently drafted US Constitution extinguished these 

statutes. Congress, pursuant to the Patent and Copyright Clause of the Constitution,2438 

enacted the Copyright Act of 1790.2439 The natural rights and utilitarian frameworks which 

were debated in England, perhaps not surprisingly, also spread in this young nation and led to 

a literary property debate similar to that which took place in its home country. The debate was 

finally resolved in Wheaton v Peters,2440 in which the Supreme Court held that copyright is a 

statutory creation for the encouragement of creative expressions and useful works that 

 
2434 See above 2.5.1. 
2435 See above 2.5.2. 
2436 Millar v Taylor (n 523). 
2437 Donaldson (n 536). 
2438 United States Constitution art VIII § 8 cl 8. 
2439 Copyright Act of 1790 (n 638). 
2440 Wheaton (n 657). 
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ultimately serves for public use and enjoyment. The predominant philosophical framework of 

US copyright law was judicially determined to be the utilitarian ideology. 

 

After the Great French Revolution which abolished the Ancien Régime, feudal printing and 

performing privileges were repudiated. The National Assembly in 1791 issued a decree 

stipulating the playwright’s rights upon his or her plays — the Decree of 1791,2441 and in 1793 

passed a decree protecting the author’s rights upon his or her writings — the Decree of 1793.2442 

Since these decrees explicitly stated the scenario when those rights expired — plays and 

writings ended up in the public domain — there was no French literary property debate. 

 

The traditional understanding about copyright law and its predominant philosophical 

framework is that the Anglo-American copyright system is generally associated with the 

utilitarian framework and the Romano-Germanic droit d`auteur or urheberrecht system is 

widely recognised as linking to the natural rights framework. However, the background of early 

copyright statutes was inconsistent with this understanding: the historical, economic, social, 

and political contexts surrounding these statutes’ enactment indicated that even though some 

legislators believed in the idea of literary property, they designed the statutes with the public 

interest in mind. In consequence, the content of early copyright statutes was also not consistent 

with that understanding: the core provisions of these statutes were not author-oriented but 

society-oriented. To summarise, it can be argued that the predominant philosophical framework 

of these statutes was the utilitarian ideology. Accordingly, the author’s exclusive rights were 

ex lege rights and the bundle of them could be adjusted for the benefits of society. In the 18th 

century, in the period of early copyright statutes, the analogue technologies that influenced 

copyright law were mainly the Gutenberg printing press, and books were the only mass medium. 

Since the purchase and the sale of books involved the reproduction and distribution of copies 

of copyright works (ie literature), the rights of reproduction and distribution were the most 

important exclusive rights. 

 

 
2441 The Decree of 1791 (n 88). 
2442 The Decree of 1793 (n 88). 
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Analogue Technologies and the Development of Copyright Law 
As early as the 15th century, the printing press, as a new revolutionary technology, led to the 

introduction of copyright law. There were no other significant technologies that influenced the 

law until the mid-18th century, the era of the First Industrial Revolution. After the Revolution, 

technological advancements forced copyright law to adapt. 

 

Photography, arguably, was the first such technology and photographs were the first medium 

created through a modern technology or machine. Although faced with some roadblocks, in 

particular their lack of originality, copyright law extended protection to photographs.2443 

 

With the invention of the motion picture exhibition device, a new medium, motion pictures, 

was born. As the name suggests, motion pictures were first registered and protected as a series 

of pictures (photographs). After the underlying rationale was better understood, copyright law 

treated motion pictures as a separate protectable subject matter.2444 

 

The invention of the player piano — an automatic musical instrument — led to the further 

development of copyright law. The player piano played perforated piano rolls that constituted 

mechanical reproductions of musical compositions. For the first time, copies of a conventional 

type of copyright work, musical composition, were created via a technological or machinery 

process. However, piano rolls were not granted copyright protection directly: a compulsory 

licence was introduced to copyright law to release musical composition copyright holders’ 

control over mechanical reproductions of the compositions while providing compensation for 

the right holders.2445 

 

As a new invention, the phonograph for the first time enabled the recording and the replay of 

sounds. Sound recording mediums, which allowed sounds to be preserved and distributed, were 

the first medium that simultaneously embodied multiple types of works (musical compositions 

 
2443 See above 3.2.3. 
2444 See above 3.2.4. 
2445 See above 3.2.5. 
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and sound recordings). The development of phonograph or other sound recording devices as 

well as mediums gradually changed people’s behaviour and thereby led to the household 

consumption of music, via music records. With the growing incidence of record piracy, 

copyright law granted protection to music records (or phonorecords), but sound recording 

copyright is significantly different from copyright in other subject matters.2446 

 

When the home phonograph (of which the recording medium was a cylinder) first emerged, 

the inferior quality of homemade records compared with that of purchased records meant that 

content users were not interested in copying purchased commercial records at home, an activity 

called home recording. As sound recording devices and mediums continued to develop, home 

recording became increasingly common. When the eight-track-tape recorder and eight track 

tapes dominated the market, home recording became popular. Home recordings of non-

commercial records constituted fair use (and thus protected by the fair use doctrine), but home 

recordings of commercial records were clear acts of piracy and constituted a serious copyright 

problem. Even so, this problem was not resolved immediately and, with the evolution of audio 

recording technologies, turned out to be even more serious. Until the DAT recorder and digital 

audio tapes (DATs) became the main sound recorder and sound recording medium, copyright 

law eventually adopted a compromise approach for resolving the home recording problem: 

content users were allowed to make one-off copies of protected sound records, but a surcharge 

would be imposed upon each sale of digital recorders and blank mediums. This was the first 

time in copyright law that technologies were used to resolve a problem caused by 

technology.2447 

 

Before the invention of cassette tapes, the rental of the records for profits was rare because of 

the poor quality of music records. When the cassette tape was brought to the market, the 

business of record rental emerged and began to grow. Although, like the rental of copies of 

other copyright works, music record rentals were permitted under the first sale doctrine, it 

resulted in record piracy and thus constituted a copyright problem: content users were likely to 

 
2446 See above 3.2.6. 
2447 See above 3.2.7. 
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use the cassette tape recorder to make private copies of the rented records (home recording). 

Again, this problem became more serious as sound recording devices and mediums evolved. 

When the CD was invented — a medium which did not deteriorate, which could be rented 

unlimited times, which was not subject to wear and tear, and which could be used to create 

perfect recordings — the record rental problem was finally addressed. An exception to the first 

sale doctrine was added to copyright law and prohibited music records from being rented for 

commercial purposes. The problem of record rentals was also a problem for copyright holders 

of computer programs and motion pictures, but while a similar exception was added for 

computer programs, no exception was added for motion pictures. This reflected the reality that 

different copyrightable subject matters had different characterisations, which influenced the 

specific provisions upon them.2448 

 

Technologies impact copyright law in different ways and the impact of technologies on 

copyright law is, essentially, the upsetting of the Incentive-Access Balance. To maintain this 

balance, legislators, inter alia, adjust the author’s exclusive rights by creating or removing 

rights as well as by extending or limiting the scope of these rights. 

 

There are two modes of dissemination of copyright works: first, the copy mode — in which 

copies of copyright works are distributed to the public or content users; and second, the non-

copy mode — in which copyright works are displayed, performed or transmitted to content 

users, without copying. In regard to the copy mode, to facilitate copyright holders’ controlling 

the reproduction and distribution of copies, copyright law grants them the exclusive rights to 

reproduce and distribute, known as copy-related exclusive rights. In the analogue world, the 

copy mode is the predominant dissemination mode, resulting in the copy-related rights being 

the most important exclusive rights. Therefore, it is reasonable to argue that analogue copyright 

law is copy-centric. 

 

 

 
2448 See above 3.2.8. 
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Digital Technologies and the Development of Copyright Law 
In the late 20th century, as the world entered the Digital Age, physical media morphed into 

digital media, known as digitalisation. What followed was digital piracy — unauthorised 

duplications and disseminations of (or unauthorised access to) digital copyright works. To 

combat piracy, at a time when digital technology was still in its infancy, analogue copyright 

law was extended to the digital realm and became known as digital copyright law. As 

technologies continued to develop, new representations of digital dissemination modes were 

constantly being introduced and transitions from digital technology became increasingly 

apparent. To accommodate these changes, digital copyright law began to experience piecemeal 

amendments. 

 

Provisions that list authorial exclusive rights are contained in international, regional and 

national copyright laws. At the international level, international copyright and related rights 

conventions, agreements and treaties — the Berne Convention, the Rome Convention, the 

TRIPS Agreement, and the WCT and the WPPT — grant authors and related rights holders a 

number of exclusive rights.2449 Almost all of them were extended by the WCT and the WPPT 

from the analogue to the digital realm, the so called digital exclusive rights. In addition, these 

two treaties created a new pure-digital right, the exclusive right of making available to the 

public. Among these digital rights, the reproduction and distribution rights cover the copy mode 

and the communication to the public right, including the making available to the public right, 

covers the non-copy mode. At the regional level, EU copyright law, in particular the 13 

Copyright and Related Rights Directives,2450 confer an author and related rights holder various 

exclusive rights. In the EU, international conventions, agreements and treaties have been 

strictly implemented. Under these Directives, the digital exclusive rights that govern the 

dissemination of digital copyright works are the same as under the international law. At the 

national level, US copyright law provides authors a series of digital exclusive rights, among 

 
2449 Berne Convention (n 1916); Rome Convention (n 1917); TRIPS Agreement (n 1918); WCT (n 1919); WPPT 

(n 1920). 
2450 See above nn 1922. 
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which the rights of reproduction and distribution govern the copy mode, and the rights of public 

performance and public display govern the non-copy mode. To summarise, in international, 

regional and national copyright laws, analogue exclusive rights morphed to digital exclusive 

rights. A new pure-digital right was created, but no digital rights have been removed. The 

statutory language of digital exclusive rights is extremely broad, rendering the scope of these 

rights all-encompassing. Relying upon these rights, copyright holders could control almost all 

access to copyright works. 

 

To restrict the scope of exclusive rights, limitations and exceptions to exclusive rights are 

created. There are two categories of limitations and exceptions — specific and general. Specific 

limitations and exceptions refer to provisions that exempt or exclude certain activities 

involving copyrighted contents from copyright infringements. General limitations and 

exceptions are basically the fair dealing or fair use doctrine. (The copyright exhaustion or first 

sale doctrine is a separate category and an independent topic and is not addressed in this thesis.) 

Limitations and exceptions to exclusive rights are contained in international, regional and 

national copyright laws. At the international level, international copyright and related rights 

conventions, agreements and treaties introduced the three-step test, which stipulates the 

conditions that all specific limitations and exceptions must comply with and provides some of 

such limitations and exceptions, but does not mention any general limitation and exception. 

(The issue of exhaustion is intentionally left to the signatories to decide.) At the regional level, 

EU copyright law lists a number of specific limitations and exceptions, but does not refer to 

any general limitation and exception. (The EU adopts the principle of regional exhaustion.) At 

the national level, US copyright law contains numerous specific limitations and exceptions as 

well as one general limitation and exception, the fair use doctrine. (The US has a national 

exhaustion regime.) In summary, like exclusive rights, the majority of limitations and 

exceptions to exclusive rights have been extended to the digital environment. Existing 

limitations and exceptions are either strengthened or restricted, and new pure-digital limitations 

and exceptions are added. In relation to the pros and cons of limitations and exceptions, specific 

limitations and exceptions provide legal certainty but at the cost of flexibility, and general 

limitations and exceptions increase legal flexibility but lack certainty. The adoption of both 
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specific and general limitations and exceptions could, in theory, neutralise the pros and cons of 

each type of the limitations and exceptions. Even so, for any new activity enabled by new 

digital technology that involves digital copyrighted contents, it would not likely be covered by 

an existing specific limitation and exception. Whether it would be privileged by a general 

limitation and exception is uncertain. 

 

In considering both digital exclusive rights as well as digital limitations and exceptions to the 

exclusive rights, it can be argued that the legal setting of current digital copyright law is all-

encompassing rights plus inflexible specific and uncertain general limitations and exceptions. 

Relying upon this setting, copyright holders could control almost all access to digital copyright 

works, thereby significantly tipping the Incentive-Access Balance to favour the right holders. 

In addition, they use contractual and technical measures to enforce exclusive rights and bypass 

limitations and exceptions, further expanding this imbalance. With the development of digital 

technologies, and despite that dissemination modes of digital copyright works can still be 

classified as copy and non-copy modes, new expressions of the modes are constantly 

introduced, such as client-server downloading, peer-to-peer downloading, interactive 

streaming, and non-interactive streaming. Unlike circumstances in the analogue world, there is 

no predominant dissemination mode in the digital world. In considering digital exclusive rights 

and digital modes of disseminating copyright works, it is reasonable to argue that current digital 

copyright law is access-centric. 

 

One increasingly apparent transition that is brought by digital technologies is Ubiquitous 

Digital Copying: every transfer or use of a digital copyright work unavoidably creates copies 

of the work in the electronic device’s RAM. This transition leads to the scope of the 

reproduction right being not only all-encompassing but also overreaching. Through this right, 

copyright holders can largely control not only all access but also every use of digital 

copyrighted works. Another transition from digital technologies is Decentralisation: by virtue 

of technology, an increasing number of content users could duplicate and disseminate (or 

access) copyright works. These two transitions lead to questioning whether continually 
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granting authors the reproduction and other dissemination-related exclusive rights is necessary, 

and whether the bundle of digital exclusive rights should be restructured. 
 
Preferred Model of Digital Media Trade and Suggested Digital Copyright Law 
The commercial transaction of media is media trade, the nature of which concerns the aspects 

of copyright works that right holders really control to guarantee their remuneration from the 

works, and, after the payment, which what content users actually acquire from the right holders. 

In the digital world, right holders control the access to copyright works and what content users 

acquire is the right to access the works. However, it becomes increasingly difficult or even 

impossible to completely prevent unauthorised access to digital copyright works. And it 

becomes apparent that digital technologies enable the works to be increasingly accessible. 

Therefore, restricting digital access to copyright works is unjustified. 

 

There exists a model of digital media trade, under which copyright works are freely duplicated 

and disseminated (or accessed). Copyright holders only control the use of copyright works and 

what content users receive is the legitimate right to use the works. This model is preferred and 

given the name Licensing for Use. To adapt current digital copyright law to this model, it is 

suggested that the law be completely overhauled to, inter alia, restructure the bundle of digital 

exclusive rights by removing the reproduction and other dissemination-related rights as well as 

creating a new use right. The suggested digital copyright law would be use-centric. 

 

The reason for removing the digital reproduction and other dissemination-related rights is that 

under the Licensing for Use model, the necessity for copyright holders to have these rights has 

disappeared. Besides, due to Ubiquitous Digital Copying, the scope of the digital reproduction 

right is not only all-encompassing but also overreaching which significantly alters the 

Incentive-Access Balance. The philosophical justification for the removal is the utilitarian 

ideology: the author’s exclusive rights are not based upon natural justice but constitute statutory 

grants. Thus, they could be removed as long as net social welfare is enhanced. With the removal 

of these rights, an exclusive right of use should be created. The statutory language to describe 
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this right should be technology-neutral, broad, but not all-encompassing. It should only cover 

consumptive uses but not non-consumptive uses. 

 

After adjusting digital exclusive rights, the limitations and exceptions to them should also be 

modified. Among the specific limitations and exceptions, those that exempt or exclude certain 

reproductions and disseminations of copyright works should be abandoned and those that 

privilege particular uses of the works need to be reserved. In the face of rapidly developing 

digital technologies, new specific limitations and exceptions should constantly be added. 

General limitations and exceptions (fair dealing and fair use) should be kept, but existing 

factors may be deleted, and new factors might be added. Although the copyright exhaustion (or 

first sale) doctrine is, currently, not applicable to digital copyright works, this doctrine should 

be revived and expanded in the digital environment. The suggested digital exhaustion doctrine 

would not be exhausted upon the particular sold copies of digital copyright works. Instead, the 

exclusive right of use would be exhausted upon the particular sold or rented or licensed rights 

to use digital copyright works. In other words, this suggested doctrine would allow use rights 

or licences to be freely traded or re-licensed. To compensate copyright holders’ potential 

economic losses, a proportion of the resale or re-licence return would be paid to the holders. 

Under provisions that regulate contractual measures, the EULAs should follow the suggested 

digital copyright law and not be taken advantaged by copyright holders to bypass the 

limitations and exceptions to the exclusive right of use. Under provisions that regulate technical 

measures, copyright holders should be obligated to adopt technical measures to enforce the 

exclusive use right and ensure the limitations and exceptions to this right. These measures 

should be protected from circumventions. 

 

 
6.2 ANSWERS TO THE RESEARCH QUESTIONS 

 

Research Question One 

What is the primary underlying basis of exclusive rights? Are the exclusive rights which 

underpin copyright law inherent property rights or are they simply statutory grants? 
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The traditional view of copyright and the underlying philosophical basis is that the common 

law copyright system is based upon the utilitarian ideology and the civil law droit d`auteur or 

urheberrecht system is based upon the natural rights ideology. Literature that examines the 

underlying philosophical basis of per-copyright-law protections and early copyright statutes 

and challenges this view focuses almost exclusively on the text of copyright law.2451 Chapter 

Two, which addresses Question One, examines the two philosophical frameworks of copyright 

law from the perspectives of not only the content of legislation but also its background: 

historical, economic, political, and cultural factors and considerations. This Chapter reviews 

the literature on copyright history and traces the historical development of copyright law and 

presents arguments from multiple perspectives. 

 

This Chapter argues that the predominant philosophical framework of early copyright statutes 

is the utilitarian ideology rather than the natural rights ideology. The philosophical framework 

of copyright law guided the development of early copyright statutes and continues to influence 

copyright law today. Subsequent copyright statutes and amendments are successors of early 

copyright statutes that are enacted to adapt to new technologies. Their philosophical framework 

does not change. Therefore, under copyright law, the author’s exclusive rights are not natural 

rights but statutory grants. 

 

Research Question Two 

How are exclusive rights, in the context of analogue technologies, adjusted to accommodate 

constantly developing analogue technologies? 

Perhaps not surprisingly, literature on the interaction between analogue technologies and 

copyright law emphasises the legal aspect, rather than the technology aspect. This might cause 

readers’ confusion about certain technologies. To avoid such confusion, as a result of 

increasingly complex technologies, Chapter Three, which addresses Question Two, provides a 

brief explanation of each key analogue technology. Usually, the literature simply mentions an 

 
2451 Perhaps the most prominent example is Professor Jane Ginsburg’s Tale of Two Copyrights: Literary Property in 

Revolutionary France and America: Jane Ginsburg, ‘Tale of Two Copyrights: Literary Property in Revolutionary France 
and America’ (1989) 64 Tulane Law Review 991. 
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analogue technology (eg the photocopying technology) but focuses on the analysis of the 

copyright amendment that accommodates the technology. However, a technology does not lead 

to the amendment of copyright law immediately after it emerges. The technology requires a 

period of time to develop before it can generate an increasing number of new business models 

(commercial exploitations of copyright works by copyright holders) and gradually change 

consumer behaviour (consumptions of the works by content users). It is these factors which 

drive the need for legislative amendment. Therefore, in investigating the interaction between 

analogue technologies and copyright law, this Chapter adopts a multidisciplinary approach 

(rather than a pure-legal approach). Innovatively, it classifies both analogue and digital 

technologies that influence copyright law into different categories,2452 and summarises how 

technologies influence copyright law, and how copyright law adapts to the technologies. 

 

This Chapter argues that both analogue and digital technologies that influence copyright law 

are categorised into four groups: i) technologies which enable new forms of expression; ii) 

technologies which enable new mediums of expression; iii) technologies which facilitate work 

dissemination2453 and iv) technologies which enforce exclusive rights and facilitate limitations 

and exceptions (ie TPMs). Essentially, technology influences copyright law through the 

influencing of the underlying Incentive-Access Balance. Copyright law adapts to the 

technologies by adjusting exclusive rights: new rights are created, and certain existing rights 

are removed. The scope of analogue exclusive rights is restricted by analogue limitations and 

exceptions: existing limitations and exceptions are strengthened or restricted. New limitations 

and exceptions are added. 

 

Research Question Three 

How are exclusive rights, in the context of digital technologies, adjusted to accommodate 

rapidly evolving digital technologies? 

 
2452 Technologies that influence copyright law are sometimes called media technology. 
2453 In Chapter three, the third category technologies are not technologies that facilitate work dissemination but 

reproduction and distribution technologies. Because this Chapter focuses only the copy mode of work 
dissemination. Since Chapter Six is a summary chapter involving both copy and non-copy modes, the third 
category technologies here should be termed as technologies that facilitate work dissemination, which also 
include technologies that facilitate the non-copy mode. 
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Literature on digital copyright law normally reaches a general conclusion that the law poorly 

fits the digital context but sometimes fails to reveal the underlying reasons. Chapter Four, 

which focuses upon Question Three, argues that when digital technology was in its infancy, 

analogue copyright law was extended to the digital realm and became known as digital 

copyright law. ‘Digital copyright law’, however, is no more than a tailoring, tinkering and 

twisting of analogue copyright law, which fits poorly into the new digital environment. In 

colloquial terms, it is fitting the square digital copyright law into a round digital hole. In face 

of the emergence of digital technology, analogue exclusive rights as well as analogue 

limitations and exceptions that restrict the scope of these rights have been extended and applied 

to the digital world. This Chapter examines digital exclusive rights as well as digital limitations 

and exceptions to exclusive rights under national, regional, and international copyright laws 

and concludes that new pure-digital rights have been created, but no formerly-analogue rights 

have been removed. The scope of digital exclusive rights is all-encompassing and among them, 

the scope of digital reproduction right is not only all-encompassing but also overreaching. 

Almost all analogue limitations and exceptions have been applied, either strengthened or 

restricted, to the digital world. New pure-digital limitations and exceptions have been created. 

 

Research Question Four 

Do digital exclusive rights lead to a significant imbalance in the Incentive-Access Balance that 

underpins copyright law? 

There is a rich literature on digital exclusive rights and their impact upon the Incentive-Access 

Balance, which generally argues that the scope of digital exclusive rights is extremely broad, 

causing the balance to largely favour copyright holders. Chapter Four, which focuses on 

Questions Four, analyses digital exclusive rights as well as digital limitations and exceptions 

to exclusive rights under national, regional, and international copyright laws, and supports the 

broad argument. 

 

This Chapter argues that on the one hand, the scope of digital exclusive rights is all-

encompassing. On the other hand, limitations and exceptions to digital exclusive rights (digital 

limitations and exceptions) that restrict their scope are not adequate: specific limitations and 
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exceptions provide legal certainty but at the cost of flexibility, and general limitations and 

exceptions offer legal flexibility but lack certainty. The legal setting of current digital copyright 

law — all-encompassing rights plus inflexible specific and uncertain general limitations and 

exceptions — significantly tips the Incentive-Access Balance to favour copyright holders. The 

right holders could largely control almost all access to digital copyright works. Current digital 

copyright law is thus characterised as access-centric. Among digital exclusive rights, the scope 

of reproduction right is not only all-encompassing but also overreaching. Due to Ubiquitous 

Digital Copying (every transfer or use of a digital copyright work unavoidably creates copies 

of the work in the electronic device’s RAM), relying upon this right, copyright holders could 

largely control not only almost all access to, but also all uses of, digital copyright works. 

 

Research Question Five 

How should digital exclusive rights be adjusted to maintain the balance between copyright 

holders and content users? 

Literature on copyright law seldom considers media trade. Chapter Five, which answers 

Question Five, examines the nature of media trade — the aspects of copyright works that right 

holders control to guarantee their remuneration from the works and, after their payment, what 

content users actually acquire from the right holders. Today, there are numerous models of 

digital media trade under which copyright holders control the access to digital copyright works 

and eligible content users acquire the right to access the works. The Chapter raises and names 

a particular existing digital media trade model, Licensing for Use. Under this model, copyright 

holders control the use of, but not the access to, digital copyright works. As a result, legal 

content users receive the right to use the works. In other words, for the first time, the duplication 

and dissemination of (or access to) digital copyright works are free, and only the use of the 

works requires authorisation from the copyright holders. 

 

The extant literature commonly proposes isolated changes in provisions of digital copyright 

law. It generally supports the idea that the scope of digital exclusive rights is broad and 

questions the justification of conferring digital reproduction right. Unlike previous literature, 

this Chapter suggests a complete overhaul of current digital copyright law to adapt to this 
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preferred Licensing for Use model. The overhaul includes a restructure of digital exclusive 

rights: the removal of the digital reproduction and other dissemination-related rights as well as 

the creation of a new pure-digital use right. The restructure is based upon the philosophical 

justification of utilitarianism. Given that the answer to the First Research Question is that the 

predominant philosophical framework of copyright law is utilitarianism, even a dramatic 

restructure of exclusive rights would be consistent with this framework. 

 

To better balance the interests of copyright holders and content users in the digital realm, this 

Chapter suggests that current digital copyright law move from access-centric to use-centric. 

Certain key provisions requiring amendment are considered. Currently, the copyright 

exhaustion (or first sale) doctrine does not apply to copies of digital copyright works and many 

legal scholars propose extending this doctrine known as copyright exhaustion to the digital 

realm. This Chapter also suggests a new approach to the digital exhaustion doctrine under the 

suggested use-centric law. An amendment of provisions that regulate contractual and technical 

measures, such as the anti-circumvention provision, is suggested to adopt a use-centric 

approach of digital copyright law. 

 

6.3 POSITIONING OF THE THESIS 

 

6.3.1 Contributions 

This thesis has a number of original ideas and contributions. First, this thesis traces and 

analyses the tension between technology and copyright law. More specifically, it examines how 

technology influences copyright law and how copyright law, in particular exclusive rights, is 

adapted to accommodate constantly evolving technological advances. It contributes to the 

literature by considering this not only from the legal perspective but also from the social, 

economic, and business perspectives. Second, following Miller and Feigenbaum who have 

characterised analogue copyright law as copy-centric,2454 the thesis, innovatively, argues that 

the characterisation of current digital copyright law is access-centric, and the suggested digital 

copyright law is use-centric. Such characterisations are reached by investigating the 

 
2454 See above nn 19. 
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dissemination modes of copyright works and examining the exclusive rights that cover these 

modes as well as analysing the nature of media trade. Third, the thesis contributes to the 

literature by suggesting a complete overhaul for current digital copyright law, including the re-

structure of digital exclusive rights and amendments of certain exclusive-rights-related 

provisions. 

 
6.3.2 Limitations and Suggestions for Future Research 

This thesis has some limitations. First, in the Chapter Four, exclusive rights as well as 

limitations and exceptions to the exclusive rights under international, regional and national 

copyright laws are summarised. Among these laws, although, due to the limited scope, the EU 

copyright law and US copyright law are chosen to represent the regional and the national 

copyright law separately, it must admit that regional copyright law contains numerous RTAs 

that regulate copyright issues, and national copyright law contains countless copyright statutes. 

Therefore, the summary of exclusive rights and their limitations and exceptions may not be 

complete and comprehensive. Second, in the Chapter Five, despite, currently, the preferred 

model of digital media trade — Licensing for Use — is only adopted by copyright holders of 

merely one or two types of works, it is argued that the model will be applied to all types of 

works. However, the practical application of a model depends upon many factors, especially 

the underlying technologies. Therefore, although this model has the potential to be used widely, 

one cannot know for sure whether this will happen. Third, in the Chapter Five, to adapt current 

digital copyright law to the Licensing for Use model, a complete overhaul to the law is 

suggested. Basically, the overhaul contains a coherent, consistent amendment to certain core 

provisions of copyright law. However, most countries have entered international copyright and 

related rights conventions agreements and treaties, and sometimes, their national copyright law 

has to also comply with the regional copyright law (eg RTAs). In such international and 

regional regulations, obviously, certain rules or principles have been established for these 

provisions (the so called ‘Treaty lock-ins’2455) that might contrary to the suggested amendment. 

Therefore, this overhaul has significant practical difficulties. Fourth, in the Chapters Two to 

Five, the emphasis of this thesis is twofold: first, the direction that current access-centric digital 
 

2455 Giblin and Weatherall (n 2). 
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copyright law is suggested to move to: to hold the exclusive right of use as the central exclusive 

right, that is, use-centric, and second, the philosophical justification of suggested use-centric 

digital copyright law: the utilitarian ideology. The thesis does not focus upon the ways in which 

current digital copyright law could move from access-centric to use-centric. In other words, it 

does not draft provisions under a suggested use-centric copyright law. 

 

Potential future research could attempt to design provisions of the suggested use-centric digital 

copyright law, such as the provisions that regulate contractual and technical measures and the 

digital copyright exhaustion doctrine, which are two hotly debated areas of copyright. This 

thesis focuses upon the justification of the suggested use-centric digital copyright law, rather 

than the content of the provisions under this law, and the impact of these provisions. Therefore, 

future research could discuss such potential impact upon digital technologies, digital media and 

media trade, and many other aspects of copyright. Under a suggested use-centric digital 

copyright law, obviously, free duplications and disseminations of (or access to) digital 

copyright works could provide various benefits. Nonetheless, copyright holders’ control over 

the use of the works may cause some adverse effects, such as intruding personal privacy. 

Therefore, whether the suggested use-centric approach to digital copyright law has more social 

welfare than the current access-centric regime of the law needs future research. The potential 

topics could be whether the use-centric approach could reduce digital piracy, and what the role 

of content intermediaries would be if digital copyright works could be freely duplicated and 

disseminated (or accessed).   
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i The Figure Three comes from Sanchez (n 1449) 25. Unlike other Figures in this thesis, this Figure is authored 

by Sanchez. 
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 Under the 1976 Act, holders of sound recording copyrights have a qualified and limited public performance 

right. The Act covers the public performance of the sound recording by means of the digital audio 
transmission only. Huber and Yeh (n 1206) 3. 

iii ‘Section 114(b) further limits the rights in sound recordings by indicating that infringement can only occur by 
unauthorized: (1) reproduction by mechanical means; or (2) preparation of a derivative work, “in which the 
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