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Abstract 

 

The international refugee regime is beset by two problems: Responsibility for refuge falls 

disproportionately on a few states and many owed refuge do not get it. In this work, I explore 

remedies to these problems. One is a quota distribution wherein states are distributed 

responsibilities via allotment. Another is a marketized quota system wherein states are free to buy 

and sell their allotments with others. I explore these in three parts. In Part 1, I develop the prime 

principles upon which a just regime is built and with which alternatives can be adjudicated. The 

first and most important principle – ‘Justice for Refugees’ – stipulates that a just regime provides 

refuge for all who have a basic interest in it. The second principle – ‘Justice for States’ – stipulates 

that a just distribution of refuge responsibilities among states is one that is capacity considerate. In 

Part 2, I take up several vexing questions regarding the distribution of refuge responsibilities 

among states in a collective effort. First, what is a state’s ‘fair share’? The answer requires the 

determination of some logic – some metric – with which a distribution is determined. I argue that 

one popular method in the political theory literature – a GDP-based distribution – is normatively 

unsatisfactory. In its place, I posit several alternative metrics that are more attuned with the 

principles of justice but absent in the political theory literature: GDP adjusted for Purchasing 

Power Parity and the Human Development Index. I offer an exploration of both these. Second, 

are states required to ‘take up the slack’ left by defaulting peers? Here, I argue that duties of help 

remain intact in cases of partial compliance among states in the refuge regime, but that political 

concerns may require that such duties be applied with caution. I submit that a market instrument 

offers one practical solution to this problem, as well as other advantages. In Part 3, I take aim at 

marketization and grapple with its many pitfalls: That marketization is commodifying, that it is 

corrupting, and that it offers little advantage in providing quality protection for refugees. In 

addition to these, I apply a framework of moral markets developed by Debra Satz. I argue that a 

refuge market may satisfy Justice Among States, but that it is violative of the refugees’ welfare 

interest in remaining free of degrading and discriminatory treatment.   
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Lay Summary 

 

There are two problems with the way we currently help refugees: A few states do most of the 

work, and many refugees who deserve help do not get it. In this thesis, I find ways to correct these 

problems. First, I develop two standards that can be used to identify a just refuge system. The first 

standard – what I call ‘Justice for Refugees’ – requires that a just refuge system provide refuge for 

those that have a basic interest in it. If a refuge system does not do this, it is not just. The second 

standard – what I call ‘Justice Among States’ – requires that a just refuge system distribute the 

responsibility to help refugees fairly among states, where a ‘fair’ distribution is one that places 

responsibility on states according to their capacity to host. If a refuge system does not do this, it 

is not just. The second way I look to improve the refuge system is by answering two questions: 

‘What is a states’ “Fair Share” of refuge responsibilities?’ and ‘Is a state required to “take up the 

slack” of another?’ To answer the first, I look to the Gross Domestic Product adjusted for 

Purchasing Power Parity (GDP as PPP) and the Human Development Index (HDI). I argue that 

a distribution based on GDP as PPP is more capacity considerate, is fairer, and therefore more 

just. I similarly argue that a distribution based on the HDI better considers a country’s protection 

of basic interests and is therefore more just. I answer the second question by arguing that yes, states 

are morally required to ‘take up the slack,’ but we should be careful doing so; the result might be 

that states are encouraged to default. The last way I look to improve the regime is by looking at 

two alternative systems. One is a system in which states are assigned responsibilities by quota 

allotment – this is a ‘quota distribution.’ Another scheme builds from the quota distribution and 

allows states to buy and sell their quotas with one another in a marketplace – this is ‘market 

distribution.’ I look to the ways that a market distribution may be better or worse than the current 

system: It may offer efficiency gains, it may incentivize states to participate, but it also may corrupt 

refuge or fail to offer quality protection. I add additional pros and cons to this list: A market system 

may offer a solution to the problem of partial compliance, but it may also encourage vulnerability 

among states and may harm refugees’ basic interest to remain free of degrading and discriminatory 

treatment.  
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Introduction 

 

We live in a non-ideal world, characterized by injustice, misfortune, inequality, and scarcity. 

Perhaps in no case is this more apparent than in the plight of refugees. To date, 82.4 million people 

worldwide are displaced from their homes – 26.4 million of whom are refugees.1 Many die in 

transit. Many others are made to live in squalor. Others still make it to refuge only to be the 

recipients of vitriol, blamed as the source of their receiving country’s social or economic strife.2 A 

comparative few are given refuge in places commensurate with their rights and interests. Refugees 

are simply victims of injustice, with dire and specific interests that cannot be remedied by exporting 

wealth or yielding territory. Refugees have an interest in political membership itself, ‘a non-

exportable good.’3  

 

As refugee populations have increased in number, there has been decreasing willingness among 

capable states to accommodate the influx.4 Non-arrival measures of all sorts, including visa 

controls, carrier sanctions, the spontaneous erection of borders, and interdictions at sea have been 

increasingly used as means for states to keep asylum seekers from their territory. Those fortunate 

enough to arrive in safe countries are all too often made to wait weeks (or longer) for their 

applications to be processed; sometimes in prison-like holding facilities and often in squalid 

camps.5 The predictable result of these measures is that most refugees cluster in those few states 

willing to host them (or simply unable to prevent their arrival).  

 

It is no surprise, then, that justice for refugees has captured the attention of many philosophers in 

recent years.6 While questions of duties owed to refugees have been the focus of much scholarly 

inquiry, comparatively little attention has been given to the other relevant moral agents in the 

international space: host states. This is a curious lapse: The injustice that defines the plight of 

 

1 UNHCR, 2021  
2 Gibney 2015: 449.  
3 Walzer 1983: 48. 
4 Crisp 2003: 76. 
5 Loescher & Milner 2005: 6-12.  
6 Shacknove 1985: 275; Schuck 1997: 250; Price 2010: 69; Hathaway and Foster 2014: 21; Gibney 2015: 
458; Cherem 2016: 190; Walzer 1983: 33; Carens 1992: 25-42. Gibney, 1999, 2015; Miller, 2007; Wellman, 
2011. 
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refugees is apparent, but so too is the relationship between their plight and those states for whom 

the regime is also failing. 7  

 

The current distribution of responsibilities falls on only a few states. This is a problem well-known 

to global authorities on refugee matters. So prevalent is this inequality in distribution and so 

enduring is the problem that the UN Secretary-General decried the regime, observing plainly in 

2011 that ‘the burden of helping the world’s forcibly displaced people is starkly uneven … poor 

countries host vastly more displaced people than wealthier ones.’8 This inequality has only 

increased since then. Today, 73% of the world’s refugees are hosted in states proximal to their 

home state, irrespective of those states’ capacity. Just five states host a plurality of global refugees.9 

Perhaps most concerning of all, 86% of refugees are hosted in developing countries scarcely able 

to provide refuge in a manner befitting refugees’ interests.10 Geography, rather than justice, has 

determined the distribution of host responsibilities among states.11 How are we to address this?   

 

The answer will likely strike the reader as plainly obvious: More broadly distribute the responsibility 

of refuge among capable states. Though simple in theory, this solution is considerably more 

complex in practice. This is in no small part thanks to the difficulties of international politics. Some 

states simply object to having duties to outsiders. Many more admit to having duties to refugees, 

but in practice evade, demur, or prohibit arrival on their territory. The reader will likely be familiar 

with the results of such attempts. Perhaps images of desperate migrants floating on precarious 

rafts in the Mediterranean come to mind, or caravans of thirsty migrants corralled by ‘coyotes’ in 

the deserts along the America-Mexico border.12 Or perhaps one’s mind goes to images of squalid 

refugee camps or urban slums.  

 

Though such images rightly inspire revulsion across the globe, less obvious is the role that 

inequality among states is playing in the regimes’ failure: The international refuge regime is failing 

 

7 These problems are interrelated: ‘By confining refugees to the regions they normally live in these policies 
may condemn refugees to seeking asylum in countries that are poorly equipped to offer it…it seems 
plausible to believe that unfair state burdens result in quality of protection injustice anyway’ (Gibney 2008: 
64).   
8 United Nations Secretary-General 2011. 
9 These include Turkey, Colombia, Pakistan, Uganda, and Germany (UNHCR 2021). 
10 UNHCR, 2021. 
11 This is what Matthew Gibney has dubbed the ‘tyranny of geography.’ For more on this, see Gibney 2004: 
194-228.   
12 Underlying this is an apparent, though oft-overlooked point: border crossings are dangerous because 
states make them dangerous (Oberman 2019: 78).  
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refugees in part because it is failing states. Given the interrelated nature of these injustices, a more 

just regime will necessarily make improvements on two fronts: An improved means of providing 

refuge and an improved means of distributing refuge responsibilities among states. How can we 

accomplish these improvements?  

 

Primary Objectives  

 

At its most basic, my purpose in this work is to offer an image of what a more just refuge regime 

might look like. I do so in three ways: The first is by developing a theory of a just refuge regime 

that addresses the interrelated problems besetting the current regime. The theory developed here 

consists of two principles: ‘Justice for Refugees’ and ‘Justice for States,’ where the former requires 

the provision of refuge for those that have a basic interest in it and the latter requires a distribution 

of responsibilities among states that is fair. I hope with these principles in mind, we will be better 

equipped to realize a more just refuge regime. 

 

My second objective is to provide an answer to several pressing questions related to the 

distribution of refuge responsibilities among states. First, ‘What is a “fair share” of moral 

responsibilities among agents in a collective effort?’ Here, I explore many plausible metrics for 

determining a just distribution of refuge responsibilities among states, including those with an 

economic, social, and political focus. I argue that many theorists have been inattentive to how 

metrics can accomplish distributive justice. In so doing, I look to two plausible metrics absent 

from the literature: Gross Domestic Product adjusted for Purchasing Power Parity (GDP as PPP)13 

and the Human Development Index (HDI).14 Second, ‘Is one state required to “take up the slack” 

in cases of partial compliance?’ To answer, I consider the unique political features of the refuge 

regime and provide some reason to answer with a hesitant affirmative. Both these questions lay at 

the heart of the current regime’s multiple failures. Both questions can also be answered, I argue, 

with the help of the principles of a just regime developed here.  

 

My third objective is to adjudicate the moral value of prospective means of distributing refuge 

responsibilities among states. In recent years, much effort has been spent developing and applying 

 

13 The purchasing power parity adjustment relates currencies to an external standard. This allows a more 
complete picture of the costs of goods in multiple economies.  
14 The HDI is multi-indices index that compares the development of countries in terms of life expectancy, 
education, and standard of living (per capita gross national income). I discuss this metric, as well as the 
GDP as PPP in detail in Part II of this work.  
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proposed means of improving upon the failures of the regime. The first means of remediation is 

a quota system, wherein participating states are distributed refuge responsibilities via allotment, 

with each quota representing a specified number of refugees that a state is responsible to host. 

This scheme has been trialed in Europe after evident inequalities among states threatened the very 

stability of the European political project.15  

 

The second means of remediation is a market system. The idea of a marketized refuge regime 

builds upon a naked quota distribution: After quotas have been distributed, they can be bought 

and sold among states in a market instrument. Several iterations of such an instrument are present 

in the literature,16 and versions of market transactions have been, to one degree or another, 

deployed.17 With the principles of a just regime as a guide, I argue that markets, though 

advantageous in some respects, may render states vulnerable to others and may be destructive to 

several basic interests of refugees. With the moral value of these remedies adjudicated, I hope that 

we are better positioned to avoid future injustices.  

 

Argumentative Approach 

 

This is a work of applied analytical political theory. As such, it integrates the normative with the 

real, taking in the facts about the world to determine what principles are characteristic of a just 

international refugee regime. I develop these principles by two different means: The first principle 

– Justice for Refugees – I develop by building on existing theories of human rights and the need-

claims that underlie them.18 To these accounts, I offer an additional account of the moral value of 

refuge (and its distribution): because of harms to basic interests. My argument is as follows: One 

has a basic interest in state protection and the attendant qualities of political membership in a 

(legitimate) state. One is harmed when those interests are set back.19 This harm triggers a moral 

claim to refuge that others are duty-bound to discharge. Justice For Refugees, then, requires the 

protection of the basic interests of refugees.  

 

 

15 Alkopher & Blanc 2016: 511-542.  
16 Schuck (1997) and Himmelreich (2019) have proposed such schemes. Jones & Teytelboym (2016) also 
develop a market scheme, but one wherein asylum seekers and places of refuge are matched and not traded.  
17 For e.g.: EU – Morocco deal in 2007; EU – Libya deal in 2010; EU – Turkey deal in 2016; Australia – 
Cambodia deal in 2015; Israel – Rwanda deal in 2016.  
18 In particular, David Miller (2008: 168). 
19 Feinberg 1987: 37.  
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The second principle – Justice Among States – I develop by appealing to the reader’s intuition 

regarding what principles of distribution would necessarily be present in a just regime. The 

methodological approach assumed here is most similar to that present in the work of John Rawls 

and in the development of his principles of justice.20 In the construction of his theory, Rawls 

posited that ‘the fundamental principle of justice quite properly depends upon the natural facts 

about men in society.’21 Among these facts are that individuals have an ‘inclination to self-interest,’ 

and are thus prone to favor their respective positions in society; that people will not likely agree, 

and nevertheless cannot be coerced to agree on reasonable conceptions of the good.22 Rawls’ 

theory of justice is then, as David Miller phrases, ‘fact-dependent’ or ‘fact sensitive,’ because its 

basic principles ‘depend on the truth of some general empirical propositions about human beings 

and human societies…’.23 Thus it was necessary to develop Rawls’ principles of justice in the 

‘Original Position,’ wherein biasing factors irrelevant to justice (race, gender, intelligence, income, 

etc.) are made unknowable and the impartiality necessary to determine principles justice would be 

accomplished. 

 

In the same way, this project nests its normative prescriptions regarding distributive justice within 

several ‘general empirical propositions’ of the ontology of states and the nation-state system. For 

example, the fact that the world is divided into states, that states exercise authority over their 

territory, and that states are self-determining on matters concerning admission will be considered 

as fact about the international space. Further, like individuals, states may be biased by their 

characteristics (wealth, strength, political position, etc.) and rendered unable to reasonably agree 

on principles of justice among them.  

 

I, drawing from Rawls, ask the reader to imagine what principles of distributive justice would be 

agreed upon by reasonable states in an international ‘Original Position.’ I first provide some reason 

that reasonable states would agree on a distribution among them that is capacity considerate. 

Where deviations from a distribution are present, I further argue that reasonable states would 

conclude on a distribution principle akin to Rawls’ ‘Difference Principle,’ whereby inequalities are 

tolerated only if they advantage those states with the least capacity. This is the second principle of 

a just regime: Justice Among States, where justice requires a distribution among states that is fair, 

 

20 Rawls 1971: 47-101. 
21 Ibid: 158-159. 
22 Ibid: 4.  
23 Miller 2013: 31-32.  
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and a ‘fair’ distribution is a capacity considerate one. I further provide reason that a states’ capacity 

to host should be considered its ability to provide for the basic interests of its residents.  

 

After developing the two principles of a just regime, both will be applied to issues related to the 

distribution of refuge responsibilities among states. Here, I borrow again from Rawls and 

incorporate a sort of Reflective Equilibrium. In so doing, I adjudicate the moral value of 

distribution metrices by repeated comparison of reasonable judgements regarding the metrices’ 

moral value with intuitive judgements of the effects of their application.24  I consider two metrics 

in particular: the Gross Domestic Product adjusted for Purchasing Power Parity (GDP as PPP), 

and the Human Development Index (HDI). In analyzing GDP as PPP, I apply Justice Among 

States and argue that GDP as PPP is normatively desirable because it more accurately captures 

states’ relative capacities. In analyzing the HDI, I apply Justice for Refugees and argue that the 

HDI is normatively desirable because it captures states’ ability to provide for the basic interests of 

those in their care.  

 

The principles of a just regime are developed considering present failures of the regime, and should 

therefore be considered necessary, though perhaps not sufficient, of a just regime (there may be 

others unexplored here). The two principles are complementary and should not conflict in 

practice. If a distribution of refuge responsibilities among states satisfies Justice Among States (is 

fair or justifiable because inequalities benefit states with the least capacity) the distribution should 

be conducive to greater interest protection. Similarly, if a regime satisfies Justice for Refugees and 

adequately provides for the basic interests of refugees, that distribution among states is likely to 

be fair (given that injustice among states results in injustice for refugees).  

 

If in some circumstance that surpasses my imagination there is a conflict of these principles, a 

lexical priority arrangement between them is necessary: Justice for Refugees takes precedence over 

Justice Among States. This arrangement is for a few reasons. First: Refugees’ immediate interest 

in state protection outweighs the state’s claim to fair treatment. The refugee’s interest in state 

protection is simply more urgent and can be provided at less cost. Second, a state’s claim to fair 

treatment is, on this theory, related to its capacity to accommodate refugees in keeping with their 

interests. Justice Among States is further removed from basic interests than is Justice for Refugees.  

 

 

24 Rawls 1971: 42-46. 
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Operative Distinctions  

 

Finally, in parts of this thesis – primarily Chapter 6, where I take on issues of partial compliance – 

I make use of a distinction between the moral and the political. In particular, I draw upon this 

distinction to argue that though agents may have a moral obligation to act in certain ways, there are 

in some cases over-riding political reasons against acting on those obligations. The reader can 

perhaps conjure instances in which moral and political imperatives pull in different directions: It 

may be morally right, for example, for the inmate to reveal to guards the developing plans of a 

riot. One may conclude this by reference to a general principle that one should tell the truth (or 

should not lie). However, when one considers the politics of the prison, one may conclude it right 

(or permissible) for the inmate to withhold such information.  

 

I use this example not to draw a stark line between moral and political inquiry – I do not believe 

such a line can be drawn. Rather, I mean to illuminate how the distinction is used here. I use 

‘moral’ to refer to the ethical quality of an individual’s actions: What is generally right for an agent 

to do. In the regime, those agents are states. To consider what morality requires of states, then, is 

to look to states and ask what justice requires of their actions: What might morality require of 

individual agents when confronted with partial compliance?  

 

Because we are looking to groups of moral agents bound by a common objective, and the duties 

held by agents are in important ways determined by the actions of others, it is necessary to consider 

the political, in addition to moral, dimension of the duty to take up the slack.25 I refer to the 

‘political’ to reference the quality of an agent’s actions within a structure of intersecting power 

dynamics, interests, contingencies, or other valid moral claims: What is right for an agent to do in 

this or that context? Political inquiry looks to the rightness of actions whilst remaining sensitive to 

the social context in which moral determinations are made. Charles Larmore describes the 

difference between moral and political inquiry as such: 

 

it [political philosophy] has to adopt a more reflective stance than is usual in moral 
philosophy. It has to figure out how our common life is to be authoritatively 
structured in face of the fact that moral philosophy, and moral thinking in general, 

 

25 In a joint effort, I accept that what is ‘fair’ or ‘just’ of one agent is determined by reference to another 
agent; for e.g.: that one’s partial compliance affects the duties of another.  
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so often proves controversial and divisive, even among the most reasonable of 
people.26 

 

To be sure, this is not to say that political and moral inquiry are separate – They are not. Indeed, 

both concern justice broadly and are, at-base, related to the principles by which good action is 

defined. Where I call upon this distinction, I mean to implement the ‘reflective stance’ common 

to political inquiry. Considered this way, moral and political inquiry are not conflictual but are 

simply different ways to adjudicate the quality of a given action.27 

 

Ideal/Non-Ideal  
 

There are broadly two ways to approach morality within migration ethics: ideal theory and non-

ideal (or realist) theory. The former is meant to assess the political world against ideal standards: 

What should ideally manifest? While this form of theorizing considers and works toward the ideal, 

it leaves theorists ill-equipped to determine appropriate actions of agents in non-ideal 

circumstances.  

 

The latter sort of theorizing, in contrast, means to assess the political world according to 

reasonable standards of feasibility: What should manifest given present constraints? While this sort of 

theorizing is sensitive to the realities of circumstance, it leaves us less capable of, as Joseph Carens 

describes, ‘challenging fundamentally unjust institutions and policies.’28  

 

Both approaches are necessary in refugee studies, and both are present here. As described above, 

my purpose in this work is to challenge existing injustices in the refuge regime as well as adjudicate 

prospective improvements. In this sense, much of what is included here is idealizing. This is most 

apparent in the principles of a just regime, which can be considered the ideal standards against 

which the refuge regime is compared: A just regime would necessarily provide refuge and do so in 

a way that is fair to participating states.  

 

The ideal nature of this work is also apparent in the application of the principles of a just regime. 

In Part II, for example, I consider the moral quality of distribution metrics. Here, I compare their 

 

26 Larmore 2013: 306.  
27 I draw this distinction from Charles Laremore, though I do not take for granted that it is subject to much 
debate, including among philosophers G.A Cohen (2009) and Bernard Williams (2005). For more on the 
conceptual difference between moral and political philosophy as used here, see Larmore (2013: 276-306). 
28 1996: 156-170.  
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moral quality against the standard of an ideal distribution: A state’s ‘fair share’ of responsibility is 

the responsibility that it would ideally hold.29 A prospective metric’s moral value is, then, 

considered by reference to this ideal. Similarly, I am engaged in a sort of ideal theorizing when I 

adjudicate the moral value of market instruments: Though far from ideal themselves (but 

advantageous in many respects), markets will be considered against an ideal standard of just 

treatment of refugees and states.  

 

But in important ways, this thesis is also a work of non-ideal theory. This may, perhaps, come as 

no surprise: The exploration here is of a fundamentally non-ideal phenomenon. Its primary subject 

– refugees – constitute a group of people among the most unfortunate on earth, having faced 

dehumanizing persecution, set off in life-threatening journeys, are often victims of violence, 

trafficking, and death. Refugees are, to put it simply, victims of injustice. That refugees are defined 

by injustice is sufficient to disqualify much of what is contained here as ideal theory.  

 

The non-ideal character of this project is perhaps best observed in Part III, where I explore the 

moral value of refuge markets. At issue here are the advantages attendant to the marketization of 

refuge. Most of the advantages of the market – that it is incentivizing, that it is efficient, that it 

allows for state choice, etc. – take effect only in cases where states behave beneath what justice 

requires of them. For example, a refuge market is incentivizing inasmuch as it appeals to states 

that have behaved, or are prepared to behave, inconsistent with justice: If one state prefers not to 

host refugees, a market is advantageous in that it provides that state with an actionable means of 

fulfilling that preference. The plausible upshot here is that in doing so, a market is advantageous 

because it appeals to state sovereignty and incentivizes the contribution of states that might 

otherwise not. Here, markets can be understood as conversion mechanisms wherein the moral 

failures of participants may plausibly be converted into a comparatively preferable, or Pareto 

optimal, benefit. Though I ultimately offer reasons to be skeptical of a market means of 

distributing refuge responsibilities, I do not dispute these advantages. In so doing, I accept that 

many of the moral advantages of markets results from non-ideality in the refuge regime.  

 

The non-ideal character of this project is also present in several presuppositions. One is that the 

world is divided into states. Another is that states exercise power over their territory and then 

 

29 The reader will likely wonder why I do not, rather than considering existing metrics (here: GDP as PPP 
and the HDI), create another, ideal metric. For clarity: The ideal nature of this inquiry reflects the ideal 
nature of the principles of justice, not the metrics to which I apply these principles. A fully just metric (one 
that fully realizes the principles of a just regime) is the subject of future scholarly effort.  
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admit and exclude persons at their discretion. I do not challenge these realities and forward no 

prescriptions that require the abolition of the state or its borders (though doing so may be ideal).  

 

This is not to say that the included analysis is unfit to levy normative critiques of admission 

practices – this project begins with the recognition that many states behave unjustly, and that the 

regime is itself unjust.  

 

Similarly, it is worthwhile to emphasize that many states do behave justly. The prescriptions made 

by the principles developed here are not unrealistic, then, but are attuned to observable state 

behavior, including the willingness of some states to extend aid in keeping with the demands of 

justice. There seems, then, no objection that the principles of a just regime developed here are 

outside the bounds of possible state behavior and are therefore infeasible. That feasibility is a 

concern here qualifies this as non-ideal theory.  

 

‘Refuge Regime’  

 

Throughout this work, much discussion will focus on the ‘refuge regime.’ It is, then, necessary to 

define the regime and sketch a few of its characteristics. I use the term ‘refuge regime’ to refer to 

the collective laws, norms, and practices that comprise the current way in which the international 

community identifies would-be refugees, assigned responsibilities among states, and provides 

refuge. This ‘regime’ is comprised of relevant authorities on refugee matters, including the United 

Nations and its refugee division, the United Nations High Commissioner for Refugees. With these 

institutions, the ‘refuge regime’ also includes a framework of relevant laws and norms that form 

the basis of contemporary refuge practice. The most apparent is its legal centerpiece, the 1951 

Convention Relating to the Status of Refugees, which offers the legal definition of a refugee:  

 

owing to well-founded fear of being persecuted for reasons of race, religion, 
nationality, membership of a particular social group or political opinion, is outside 
the country of his nationality and is unable or, owing to such fear, is unwilling to 
avail himself of the protection of that country; or who, not having a nationality 
and being outside the country of his former habitual residence as a result of such 
events, is unable or, owing to such fear, is unwilling to return to it.30 

 

 

30 Article 1, Section 2, UNHCR 1951. 
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The 1951 Convention makes several stipulations for the provision of refuge – including non-

discrimination, non-penalization, basic standards of treatment – but contain no means of 

redistribution of responsibilities among states. Consider the principle of non-refoulment: 

 

No Contracting State shall expel or return (“refouler”) a refugee in any manner 
whatsoever to the frontiers of territories where his life or freedom would be 
threatened on account of his race, religion, nationality, membership of a particular 
social group or political opinion.31 

 

Though non-refoulment forestalls the return of individuals to dangerous environments, it is not 

designed to actualize distributive justice among participating states.  

 

Until the 1967, the 1951 Convention applied to ‘events occurring before January 1951’ and were 

binding only to the nations of Europe. These temporal and geographic restrictions were removed 

upon the ratification of the 1967 Protocol, wherein the provisions of the Convention were applied 

globally. The 1967 Protocol is the current, existing legal framework. To these legal provisions, 

together with the 147 national state parties to them, I refer as the ‘contemporary,’ ‘current,’ 

‘existing,’ or ‘present’ regime.  

 

The second refuge regime which I discuss in this work is the ‘just refuge regime.’ This is a 

hypothetical refuge regime wherein the principles of a just regime are agreed upon and manifested. 

It has several features worth mentioning. The first is that it is a political unit. Though it is 

comprised of autonomous states, the regime is nevertheless a cooperative scheme, and as such, 

must be considered on political terms just as on moral terms. Second, the ‘just refuge regime’ 

envisaged here is comprised of states who have consented to the principles of a just regime: Justice 

for Refugees and Justice Among States. Finally, though the hypothetical ‘just regime’ envisaged 

here may manifest the principles of a just regime, partial compliance may nevertheless be present, 

and the regime may not be fully just.32 In such cases, though a ‘fair share’ is determined (a just 

metric is applied), some states may still underperform their responsibility allotment.  

 

Contributions 

 

 

31 Article 33, Section 1, UNHCR 1951. 
32 That is, it may be unjust to the degree that the principles of a just regime are not fully realized.  
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I make several contributions to the migration ethics literature and the refugee studies literature. 

The first regards the development and defense of the second principle of a just regime: Justice 

Among States. The most apparent origin of the moral value of distributive justice among states is 

that distributive injustice among states results in injustice for refugees.33 As such, injustice among 

states is thought wrong because it results in injustice for refugees. Other accounts regard injustice 

among states as wrong against an assumed but as-of-yet underexplored standard of a state’s relative 

wealth; namely, its Gross Domestic Product.34 On this view, there is distributive injustice in the 

regime because its distribution of refuge responsibilities does not track with states’ relative 

wealth.35  

 

In this thesis, I expound on this concern by offering an account of distributive injustice that locates 

moral wrongness in violations of reasonable principles of distributive justice among states. 

Borrowing from Rawls’ ‘Difference Principle,’ I argue that reasonable states would agree that 

inequalities in hosting responsibilities among them are justified only when those inequalities 

benefit the least well off. I further argue that understanding ‘well-off’ in terms of state capacity is 

a profitable move, and define a state’s capacity as its ability to provide for its inhabitants’ basic 

interests. Distributions that do not satisfy this distributive principle are unjust.  

 

Another contribution to the migration ethics literature regards the common usage of the language 

of ‘burden-sharing.’36 I provide some reason that such language is unhelpful. Firstly, it connotes a 

pejorative view of refugees, but it also neglects the fact that refugees are often contributors to the 

societies that take them in. Where they are not contributors, it is often because their interests in 

economic agency are cut off. The language of ‘burden-sharing’ conflates circumstances wherein 

refugees do not contribute with circumstances wherein they are not allowed to contribute.  

 

Matthew Gibney observes that ‘very little energy or effort has so far been expended by scholars 

on the character of a just distribution of refugees between states.’37 This is in part because, it is 

argued, selecting some logic of distribution among states is an inescapably arbitrary process.38 In 

Part II of this work, I expend that energy and contribute to the refugee studies literature by 

 

33 Gibney 2008: 64.  
34 Understood as the total value of goods and services produced within a particular economy.  
35 Gibney, for example, is content to assume that GDP is the standard by which distributive injustice can 
be identified (2008: 66). 
36 Bauböck 2018; Gibney 2008, 2015; Kuosmanen 2013; Miller 2016; Shuck 1997;  
37 2015: 66.  
38 Gibney 2008: 66; Miller 2008: 226; 2011: 2014. 
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exploring several means of accomplishing a just distribution of refuge responsibilities among 

states. I offer a novel exploration of two prospective metrics: Gross Domestic Product Adjusted 

for Purchasing Power Parity (GDP as PPP) and the Human Development Index (HDI). I argue 

that the selection of a distribution metric is not arbitrary. I do so by positing a principled reason 

for selecting them; namely, they better accord with the principles of a just regime. GDP as PPP 

better accounts for state capacity (Justice Among States) and the HDI better accounts for the basic 

interests of refugees (Justice for Refugees).  

 

I also contribute to the debate on partial compliance. Some scholars hold that moral agents are 

required by justice to ‘take up the slack’ of defaulting peers.39 Others reject such a duty, claiming 

that remaining duties after partial compliance are secondary, or humanitarian in nature, and thus 

lack the force of justice.40 Others still reject the duty to take up the slack on the belief that it will 

deliver negative consequences.41 I argue that there is a moral duty to take up the slack, but add 

some nuance to this debate by considering what conditions are necessary for the realization of 

slack-taking to effect negative consequences: 1) That potential non-compliers must be made aware 

that their ‘slack’ would be taken up by others and 2) That those duties must be sufficiently few 

that slack-taking by compliant states would reasonably incentive non-compliance from others.42 I 

add a third condition to this list: 3) Involved parties must also care about the collective problem 

and not about their respective duties. I respond to those that accept the duty to take up the slack 

by arguing that all three of these conditions are present in the European case of responsibility-

sharing. I conclude that there is some reason to realize the duty to take up the slack with caution.  

 

Finally, I contribute to the literature on the ethics of a marketized refuge regime. It is commonly 

held that the marketization of refuge offers several advantages: It offers efficiency gains, it 

accounts for the role of luck in contemporary distributions (geographic proximity), it is more 

capable of deterring false applicants, and it incentivizes the participation of states by offering 

flexibility.43 By allowing states flexibility in determining how it aids refugees – either by 

resettlement or by paying another state to resettle – a market instrument may increase participation 

among states and thereby increase the number of refugees given refuge.44 I add to this list by 

 

39 Stemplowska 2019: 151; 2016: 594-604; Owen 2016: 150. 
40 Miller: 2011: 230-246; 2011: 2029-2034.  
41 Cohen 1981: 65-81. 
42 These, Stemplowska argues, are not necessarily present in cases of partial compliance and so the duty to 
take up the slack doesn’t necessarily result in bad consequences (2019: 599-601).  
43 Kuosmanen 2013: 107-108.  
44 Schuck 1997: 259-297. 
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offering an exploration of a yet unappreciated advantage of a market in refuge quotas: A market’s 

bi-lateral trading mechanism is an institutional solution to the problem of partial compliance. In 

it, states buy and sell the responsibilities that would be left unfulfilled – that would become ‘slack’ 

– absent a market device.  

 

I contribute also by offering a rejoinder to an objection to the marketization of refuge offered by 

Michael Sandel.45 Sandel argues that refuge should not be marketized because doing so would 

entrench economic norms – namely, self-interest and greed – onto a domain that ought not be 

governed by such norms. I argue that his objection rests on several mistaken market principles: 

He presumes that markets entrench greedy motivations among agents and neglects that national 

self-interest is already a dominant norm within the regime. I reject the norms objection, but point 

forward to a framework for adjudicating the moral value of markets offered by Debra Satz.46 I 

contribute once more by offering a novel application of Satz’ theory to refuge markets and, 

borrowing from her, provide several reasons to consider a refuge market noxious when states are 

vulnerable to one another and when transactions between states threaten refugees’ basic interest 

in agency and in remaining free from degrading and discriminatory treatment.  

 

Basic Structure and Key Arguments  

 

This project is divided into three parts. In Part I, the most normative, I explore what justice 

requires of agents in the international refuge regime: refugees and states. In so doing, I deduce two 

principles that are necessarily present in a just regime: ‘Justice for Refugees’ and ‘Justice Among 

States.’ My purpose in Chapter 1 is modest: I chronicle the most powerful accounts that establish 

the moral value of refuge. Among the accounts considered are the partialist, impartialists, and what 

I refer to as the political accounts of refuge. I first consider the partialist account, so-called for its 

emphasis on duties shared between members of a common political community. I look especially 

to the works of Michael Walzer and highlight the morally charged role that political membership 

plays in the development and well-being of the individual. In so doing, I emphasize the strong 

interest of those who have lost political membership in regaining it.47 

 

 

45 2012: 65.  
46 2010: 9. 
47 Walzer 1983; 2011.  
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I consider those accounts that ground the value of refuge in the normative supposition of the 

nation and nation-state system – what I call the ‘political’ accounts of refuge. Here, I consider the 

social contract tradition,48 and argue that refugeehood and the state are corollaries: Refugees exist 

when a state fails to accomplish its mandate, and states are charged to prevent the condition we’ve 

come to know as ‘refugeehood.’ I proceed to consider the moral value of refugeehood when it 

results from causal relationships.49  

 

I then consider the impartialist approaches to migration ethics, so-called for their impartiality 

regarding one’s membership to a particular political community.50 I explore those that ground the 

right to refuge in an individuals’ membership in the human community and the mutually possessed 

value held by all – the humanitarianism tradition – as well as those accounts that ground the moral 

value of refuge in justice theory. Here, I draw heavily from Joseph Carens,51 and his application of 

Rawlsian, Nozickian, and utilitarian justice theory to border enforcement. Building from Carens, 

I argue that what strength justice theory lends to migration generally is lent with equal or greater 

force in the case of refugees. Finally, I consider the human rights tradition, and the need-claims 

that ground rights. Drawing primarily from David Miller, I locate the imperative of the right to 

refuge in the need-claims of refugees: When a human right is violated, a need-claim is produced, 

and the weight of that need-claim yields responsibilities on those capable of help.52 Though 

divergent in many respects, all those accounts considered in Chapter I converge on one conclusion: 

Refugees have a strong moral claim for admission to capable states. From this convergence, I 

extract the first principle of a just regime: ‘Justice for Refugees.’  

 

In Chapter 2, I explore an additional reason to be concerned for the provision of refuge (and for 

its distribution). Here, I look to the harms brought about by the violations of one’s interests in 

state protection and political membership. I briefly consider a few such interests; namely, welfare 

interests (food, water, decent standard of living, life) as well as the avoidance of threats to those 

 

48 Including Emma Haddad (2008).  
49 Walzer 1983: 49.  
50 Those accounts of the impartialist tradition can profitably be understood as variations of one another: 
humanitarianism, justice, and human rights are conceptually interrelated.  
51 1987: 252-265. 
52 Miller 2008: 168.  
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interests: degrading and discriminatory treatment. Basic interests also include agency interests 

attendant to political membership (vote, speech, education, freedom of religion).53  

 

The basic interest account explored in Chapter 2 can be thought of as a parallel to the needs-based 

account explored in Chapter 1. In developing this idea, I draw from the works of Thomas 

Scanlon54 and Joe Feinberg.55 I argue that all people have basic interests, though some interests are 

violated in the case of refugees. The result is a form of harm.56 From this, I define the first principle 

of a just regime: ‘Justice for Refugees,’ where justice is accomplished when the basic interests of 

all are protected.57 

 

In Chapter 3, I shift focus away from refugees and toward the other principal moral agent in the 

refuge regime: host states. I argue that states are owed duties of fairness. Here, I apply Rawlsian 

justice theory and argue that reasonable states would conclude – in an international ‘Original 

Position’ – that inequalities in the distribution of refuge responsibilities among states are justified 

only when they benefit those states with the least capacity to host. To this end, I defend an 

international application of Rawlsian justice theory, and argue that members of the refuge regime 

can plausibly be considered a ‘society of states’ with a coherent ‘basic structure’ to which principles 

of justice can be applied. In sum, I develop the second principle of a just regime: Justice Among 

States, where justice is a distribution among states that is capacity considerate.  

 

Part II is an exploration of prominent problems – both practical and moral – related to the 

distribution of refuge responsibilities among states. I first argue that the popular nomenclature of 

‘burden-sharing’ is incomplete and, perhaps at times, disadvantageous: It expresses a pejorative 

view of refugees and neglects that refugees are contributors (when allowed to be). Chapter 4 

grapples with important normative questions related to responsibility-sharing efforts: ‘What is a 

state’s “fair share” of refuge responsibilities?’ Here, I engage with the scholarship of David Miller 

and, contra Miller, argue that ‘fair share’ can be accomplished by application of a just metric, where 

a just metric is one that considers and accomplishes the principles of a just regime. I explore several 

 

53 I borrow this understanding of interests – including both welfare and agency interests – from Amartya 
Sen (1987: 40-41). Feinberg has a similar conception of agency interests, though he refers to these as 
‘ulterior interests.’ 
54 Scanlon 2009: 68-79. 
55 1987: 37. 
56 I borrow from Joel Feinberg and understand harms as ‘setbacks in interests’ (1987: 37).  
57 A perfectly just regime would, then, be one wherein the basic interests of all are protected. An imperfect 
– or an incompletely just – regime would be one wherein the basic interest of some are unprotected.  
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prospective metrics but argue that two better satisfy the requirements of justice: Gross Domestic 

Product adjusted for Purchasing Power (GDP as PPP) and the Human Development Index. I 

offer a novel exploration of both these in chapters 4 and 5, respectively. After defending a ‘fair 

share’ and defining its requirements, in Chapter 6 I engage with another important question in any 

responsibility-sharing effort: ‘What is required of a compliant moral agent in the presence of the 

‘partial compliance’ of others? Are they required to ‘take up the slack?’ In line with Zofia 

Stemplowska,58 I argue, contra David Miller, that duties of justice hold in cases of partial 

compliance. I add some nuance to this debate by expanding on the works of L.J. Cohen.59 I argue 

that though duties of help remain in cases of partial compliance, there may be some political reason 

to refrain from enforcing this ethic.  

 

Part III looks to a market means of distributing refuge responsibilities among states. In Chapter 

7, I consider prominent advantages of markets, including that it offers morally valuable features 

like efficiency gains, freedom for participants, and the manifestation of rights to self-determination 

and association. Regarding the marketization of refuge, I offer my own advantage: The bilateral 

exchanges implicit in a market system constitute an institutional solution to the problem of partial 

compliance discussed in Chapter 7. In Chapter 8, I engage with an objection to marketization 

offered by Michael Sandel.60 His objection – the ‘Norms Objection’ – rejects marketization on the 

grounds that it effects a negative change in norms. I dispute this contention and point to the quality 

of existing norms that, Sandel purports, marketization corrupts. Finally, in Chapter 9, I develop a 

critique of marketization that builds from the works of Debra Satz.61 In particular, I argue that a 

refuge market may be ‘noxious’ when it 1) renders states vulnerable to others in market exchanges 

and that it 2) leaves individual refugees open to harm in the form of unfulfilled basic interests in 

a) agency and in b) remaining free from degrading and discriminatory treatment. 

  

 

58 Stemplowska 2016: 592-608; 2019: 147-160. 
59 1981: 32-81. 
60 2012: 43-91. 
61 2010.  
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Part I: Justice in Refuge 

 

Why are the world’s stateless persons owed refuge? Why is it important that we distribute the 

responsibility to provide refuge fairly among states? Indeed, widely reported tragedies at borders 

across the globe provoke widespread condemnation of those states eager to rebuff attempts of 

migrants to enter their territory. The years-long practice of family separation at the American 

Southern border is one example. The UK’s effort to halt refugees fleeing camps in France is 

another. Images of Syrian refugees crossing the Mediterranean in precarious rafts (and knowledge 

of many deaths in transit) have also spurred moral outrage at the contemporary practice of refuge. 

The same is true of the Rohingya refugees escaping Myanmar, only to arrive to squalid camps in 

Bangladesh. Examples such as these have triggered widespread revulsion at how refuge is provided 

(or not provided) by the contemporary refuge regime.1 What might explain these moral revulsions?  

 

Just as there is a concern for the regime’s failure to provide refuge to all that need it, so too do 

other voices revile how the responsibility to provide refuge has fallen on only a few states. National 

leaders routinely decry, justifiably or otherwise, that their state has borne unequal costs brought 

on by disproportionate flows of migrants. Though these sentiments are doubtlessly often done for 

political expediency, or from xenophobia or racism, there is nevertheless some truth to their claims 

(though perhaps not for those states in particular): There is radical inequality of hosting practices 

among states. Why might this inequality give us reason to take pause?  

 

For most of the history of the nation-state, duties to those outside one’s country were few if any: 

States control their borders, and ‘morality,’ it is said, had ‘little role to play with regard to 

admission.’2 But with time, our understanding of duties beyond national borders has expanded. 

Perhaps this is because of the shrinking nature of contemporary life; our being made more aware 

 

1 Perhaps the most famous of such cases was the tragic death of Alan Kurdi, a three-year-old Syrian boy of 
Kurdish background. Alan, his mother, and brother, all drowned on September 2, 2015 while attempting 
to cross the Mediterranean Sea, bound for the Greek island of Kos. Alan had family in British Columbia, 
who had sponsored the family’s failed asylum application for Canada. The photo depicting Alan face-down 
in a Turkish beach elicited global outrage, including formal comments from the then British Prime Minister 
David Cameron, French President François Hollande, and Irish Taoiseach Enda Kenny. Perhaps most 
impacted by the photo’s international dissemination was the Canadian Conservative Party, whose 
Citizenship and Immigration Minister, Chris Alexander, had months before Alan’s death rejected an 
application for refugee status from Alan’s uncle. There is some dispute regarding the completeness of the 
application, as well as whether Alan was included within it. The photo is also credited with stimulating an 
upsurge in international donations to migrant and refugee NGO’s, including Migrant Offshore Aid Station 
among others. For more, see Henley (2015).   
2 Carens 2013: 195.  
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of global injustices and the effect of this awareness on our vision of the international space. Or 

perhaps with time we’ve simply matured in our understanding of what justice requires. Perhaps 

the ‘arc of the moral universe’ as Dr. King Jr. famously described it, really is ‘bending toward 

justice.’3 I certainly hope so.  

 

In Part 1, I explore what justice requires of a just refuge regime. In Chapter I, I explore the many 

grounding accounts of the moral value of refuge, including the political, humanitarian, justice, and 

human rights accounts. From the convergence of all these, I establish that refugees are owed 

refuge. In Chapter 2, I offer a parallel account of the origins of refuge which traces the value of 

refuge down to one’s basic interests related to state protection and to political membership. From 

this, I deduce the first principle of a just refuge regime: Justice for Refugees, where justice requires 

the protection of the basic interests of refugees. In Chapter 3, I shift focus away from refugees 

and towards host states. There, I develop a distributive principle that requires that the distribution 

of refuge responsibilities among states be fair, where a fair distribution is one that is capacity 

considerate. This is the second principle of a just regime: Justice Among States.  

  

 

3 Dr. Martin Luther King Jr.’s quote is a paraphrase of an 1853 sermon of Theodore Parker, American 
Unitarian pastor and abolitionist. ‘I do not pretend,’ says Parker ‘to understand the moral universe. The arc 
is a long one. My eye reaches but little ways. I cannot calculate the curve and complete the figure by 
experience of sight. I can divine it by conscience. And from what I see I am sure it bends toward justice’ 
(Parker 1853). 
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Chapter 1: Justice for Refugees 

 

Introduction 

 

Though there is near consensus among liberal philosophers that special duties are owed to 

refugees, there are nevertheless varying accounts of the origins of these duties.1 Some ground 

duties owed to refugees in a humanitarian conviction; our common belongingness to the human 

community and the mutually possessed obligations of care and respect shared by its members.2 

Others ground the moral value of refuge in the entitlements carried by all humans; in their human 

rights.3 Others similarly trace duties to refugees to claims of justice.4  

 

Though different in some respects, all the accounts explored in this chapter arrive at the same 

conclusion: Refugees have a moral claim to refuge, and that claim produces a duty that capable 

states are responsible to discharge. In what follows, I detail the strongest accounts of the right to 

refuge and highlight their convergence. I present this convergence not as a mere coincidence, but 

as evidence of the strength of the moral right to refuge.  

 

Before proceeding, it is necessary to make a few clarificatory points. First, in what follows, I 

substantiate the claim that refugees are owed special duties of refuge. Given the limited nature of 

this endeavor, I do not delve deeply into how these accounts differ from one another – differences 

that will no doubt make themselves apparent throughout the analysis. I also spend little time 

detailing rebuttals to these arguments. Instead, I simply present these accounts as the bases upon 

which individuals have a moral claim to refuge. In the following chapter, I further define this claim 

as related to the basic interests of refugees. 

 

The discussion below focuses on refugees and the duties they are owed. However, I do make use 

of some argumentation that is intended to regard migration generally. This is especially true in the 

justice accounts explored below. For example, Joseph Carens, in his illuminating work on border 

enforcement, provides compelling reasons that justice theory provides sufficient reason for open 

 

1 I use ‘liberal’ here to refer broadly to those philosophers that recognize human rights and attribute them 
to all people.  
2 Walzer 1983; Singer, 1972 
3 Gibney 2015; Betts 2013; Miller 2007; 2008; Carens 1987, 2013, 2014 
4 Pogge 2002; Carens 1987, 2013, 2014; Dummett, 2001.  
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borders.5 Though this account regards border enforcement generally, I include some reason that 

it applies also to the issues of refugee admission.  

 

The accounts described below are not mutually exclusive. Far from it, the varying accounts of the 

right to refuge overlap a great deal, at times share similar premises, and arrive at similar conclusions 

(albeit at times with appreciable differences in scope). This is most obvious in those accounts that 

trace the value of refuge to justice theory, human rights theory, and humanitarianism. All these in 

one way or another trace the value of refuge to the moral value of human beings and are therefore 

often considered as different conceptualizations of the same phenomena. I keep them distinct, 

however, because there is some disagreement on the conditions under which these duties are to 

be discharged, and thus the extent to which they hold.6  

 

Finally, each account discussed below is built from certain normative suppositions, and thus can 

be broadly classified in one of three views of the ethics of international migration: the ‘partialist’ 

and ‘impartialist’ views, and then what I call the ‘political’ views. The ‘partialist’ view is so-called 

because it has a moral calculus of international ethics that, at its most simple, considers pre-existing 

relations between moral agents. These include ties of community, family, society, etc. The accounts 

included here are, then, partial, in that they consider as more fundamental those duties among 

individuals that share such ties.7 Though the partialist view is observable also in the conservative 

and realist approaches to international ethics, it is best articulated in the works of Michael Walzer, 

perhaps the most prolific representative of the communitarian tradition.8 I consider this view first, 

before turning what I call the ‘state origin’ account and the ‘causal’ account.  

 

Then there are what I call the ‘political accounts’ of asylum, which focus on (and draw normative 

value from) the mandates of political institutions such as the state and the nation-state system. The 

moral value of refuge, on this view, draws from the ‘normative presuppositions of the modern 

 

5 This argument is present in much of Carens’ work, though I recommend the reader begin with Carens  
1987: 251-273. 
6 For example, Miller suggests that justice demands are enforceable, while humanitarian ones are not. 
Walzer, in contrast, does not accept that enforceability is a differentiating condition for justice. On his view, 
humanitarianism is enforceable: ‘Because it [humanitarianism] is obligatory, because it has to be massive, 
because it requires political agency, and because it can reach to the use of force – for all these reasons, 
humanitarianism in its global application is best understood as an aspect of justice’ (Walzer 2011: 5). 
7 I borrow this distinction from Matthew Gibney. For more see Gibney (1999) or Gibney (2004). 
8 Certainly, communitarianism’s titan is Michael Walzer, but the tradition also includes Alasdair MacIntyre 
(1984) and Michael Sandel (1982) among others. As Walzer has addressed refugee issues specifically (1983: 
33), I limit my construction of the communitarian position to his.   
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state system,’9 including, most importantly, the supposition that states have responsibility for those 

within their territory. Those for whom such a system does not work – refugees – are then entitled 

to protection from a replacement state. I unpack this political account of the value of refuge below.  

 

Impartialist theorists, in contrast, are so-called because they adopt an understanding of 

international ethics that is impartial to the associative ties that bind moral agents. On the impartialist 

account, all people share duties that are sufficiently weighty to produce duties. Included in this 

group are those theorists that ground the right to refuge in a human rights framework, justice, as 

well as those that embrace a utilitarian understanding of migration ethics.  

 

Partialist Accounts 

 

Communitarianism  

 

Perhaps the most important partialist view on the ethics of immigration is the communitarian. 

Communitarianism, at-base, takes seriously that human beings are social creatures, shaped in 

important ways by the political communities in which we are born and live. As such, 

communitarians see political communities – with their strong ties of history, society, and 

community – as deeply related, even constructive of matters of the self. Such matters include one’s 

identity: I, for example, am not only Alec; I am Alec, an American, from rural Oklahoma, and am 

in important ways a product of all these.  

 

That one’s community plays such a significant role in the formation of the self lends the political 

community considerable moral weight. Every human being, qua human being, is entitled to respect 

and decent treatment from others. To fully respect the individual – their life plans, autonomy, or 

sense of self – one must also respect the political deliberations of the community within which 

they are formed. Part of respecting the political determinations of one’s community is respecting 

how it elects to constitute itself; its communal integrity.10 Walzer describes communal integrity as 

such:  

 

The moral understanding on which the community is founded takes shape over a 
long period of time. But the idea of communal integrity derives its moral and 
political force from the rights of contemporary men and women to live as 

 

9 Carens 2013: 196.  
10 Ibid 1983: 31-63.  
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members of a historical community and to express their inherited culture through 
political forms worked out among themselves (the forms are never entirely worked 
out in a single generation).11  

 

Communal integrity is regarded by Walzer as the ‘fitness’ held in common by a legitimate state and 

those that comprise it.12 This fitness, Walzer holds, is in part preserved by the processes of 

controlled membership. Absent this function, he warns, the community ‘cannot be conceived as 

a stable feature of human life.’13  

 

To the communitarian, the moral tether between the self and the community begets two, perhaps 

conflictual values relating to international ethics. Above, we’ve covered the community’s ability to 

decide for itself who to admit. But while the moral value of the political community provides the 

basis for controlled membership, so too does it lend moral value to the refugees’ claim to political 

membership.14 Political membership, as described above, is for the communitarian no insignificant 

feature of political life, but constitutes an essential part of it; an unparalleled good.15 There is, for 

the communitarian, a strong moral case that, because of the inherent moral value of political 

membership, those without a political community have a fundamental interest in obtaining one. 

States, uniquely capable of extending political membership, possess compelling moral reasons to 

do so. 

 

So, the communitarian holds two views simultaneously: There is immense moral value in political 

membership, but states are also morally entitled to control membership. Refugeehood forces these 

two values at odds, a conflict observable to Walzer. In Spheres of Justice, he writes:  

 

On the one hand everyone must have a place to live, and a place where a reasonable 
secure life is possible. On the other hand, this is not a right that can be enforced 
against particular states.16 

 

How does the communitarian reconcile this tension in values? Both are, because the significance 

of political membership, morally valuable. Does the severity of the refugees’ plight trump the 

 

11 Ibid 1980: 211.  
12 Ibid 1983: 212. 
13 Ibid 39.  
14 By ‘political membership,’ I refer to protection and belonging to which refugees’ have a claim either as a 
citizen (in cases of resettlement) or as a resident (in cases of asylum).  
15 ‘Statelessness,’ Walzer observes, is ‘a condition of infinite danger’ (1983: 32).  
16 Ibid 50. 
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interests of the community? Or are political communities endowed with unabridged autonomy on 

matters related to controlled membership?  

 

Walzer might answer: ‘it depends.’ By what is referred to broadly as the principle of ‘mutual aid,’ 

Walzer reasons that the harm of statelessness produces humanitarian duties of help.17 Such a 

principle is a common one, shared in one way or another by all those that recognize the mutually 

possessed value of all people qua people.18 The conceptual roots of the principle of mutual aid go 

largely unexplored in Walzer’s work, and are, by his admission, ‘hard to specify.’19 This is in part 

because it has much to do with human empathy; with the recognition that others are in important 

ways like ourselves, and that their troubles might one day be our troubles.20  

 

Mutual Aid 

 

The principle of mutual aid is an old, even ancient social practice that emphasizes the common 

advantage made available to all when duties of help are commonly held and discharged. Working 

together through voluntary reciprocity, the thought goes, benefits not only the community, but 

also the self: In society, I am advantaged by the preservation of another’s rights, and others benefit 

from the preservation of my own.21  

 

The principle of mutual aid is not exclusive to partialist accounts, however. Though by no means 

a partialist account (and far from a communitarian one), perhaps the finest articulation of the 

principle of mutual aid is in the now-famous thought challenged first developed by the utilitarian 

theorist Peter Singer:  

 

 

17 Though present in Walzer’s work, the term ‘mutual aid’ is not his. It was first coined by anarchist 
philosopher Petr Kropotkin, in his collection of essays entitled Mutual Aid: A Factor of Evolution in which 
he argues that cooperation, as opposed to competition, drives evolutionary progress. Mutual aid has since 
undergirded many social movements, including in the emancipatory efforts of marginalized communities, 
as well as in labor activism, and importantly in this work, migrant activism.  
18 One articulation of the principle of mutual aid is John Rawls’ Theory of Justice, in which he gives reason 
for the principle by imaging ‘what a society would be like if this duty were rejected’ (1971: 339).  
19 Walzer 1983: 33.  
20 Ibid 2011:3. 
21 It is worth clarifying a confusion in Walzer’s implementation of mutual aid. One might view mutual aid 
as a simple humanitarian maxim: ‘help those in need’ – this is clearly Singer’s meaning. One might also, as 
I’ve done, emphasize reciprocity: ‘help those in need because you will likely be in need yourself’ – this is 
the historically dominant articulation of the principle, first used by Petr Kropotkin. Walzer’s precise view 
of the principle is less clear, and goes largely unexplored in his work.  



 25 

if it is in our power to prevent something very bad from happening, without 
thereby sacrificing anything morally significant, we ought, morally, to do it. If I am 
walking past a shallow pond and see a child drowning in it, I ought to wade in and 
pull the child out. This will mean getting my clothes muddy, but this is insignificant, 
while the death of the child would presumably be a very bad thing.22  

 

Singer’s famous thought experiment brings to the fore the basic obligation of help that is intuitive 

to those who accept that every human life is valuable, that death is bad, and sometimes preventable 

by the actions of others. Underlying these intuitions, as above, is the compulsion to aid others in 

need.  

 

Implicit in the above account is the conditional nature of moral duties: The costs of discharging 

them must not be sufficiently high. The onlooker, being well-position and able to offer help at a 

relatively low cost – only the muddying of their clothes – is morally compelled to provide it.23 

Building upon this idea, Walzer, valuing also communal integrity and its requisite function of 

controlled membership, tempers the moral requirement to admit outsiders with a condition: The 

costs borne by receiving states must be comparatively low.24 Because of the relative moral weight 

of respective harms in such a scenario, the scale tips in the direction of aid.25  

 

Walzer would consider the case of the drowning child analogous to the refugee. Refugees, like the 

drowning child, are in a position of imminent danger. States, like the onlooker, are well-positioned 

and able to prevent the many harms related to statelessness. Providing that a state can provide 

help to refugees at a comparatively low cost to themselves, Walzer concludes, states have an ethical 

 

22 Singer 1972: 231.  
23 Many theorists (save for perhaps Singer) recognize the boundedness of these moral obligations. Some 
point to the logistical limitation of the moral duty of refuge: Matthew Lister, for example, argues ‘While we 
could meet the needs of some of those who suffer extreme poverty by allowing them refuge in wealthy, 
Western countries, this option is not, morally speaking, obligatory, as the duty to help those whose basic 
needs are not met can be met in other ways, via emergency aid and development assistance…’ (2013: 660). 
Others argue that these duties are also time-sensitive: Cristopher Wellman, using the example of an infant 
left on one’s doorstep argues, ‘Clearly, I must bring the infant in from the cold, but it does not follow that 
I must then adopt the child and raise her as my own. Perhaps it would be permissible to do so, but it seems 
clear that I would not be required to incorporate this child into my family if I prefer not to’ (2011: 120-
122). 
24 Walzer also notes that states may not exclude refugees for ‘things superfluous,’ which he borrows from 
Hobbes, though considers as not superfluous ‘the needs of particular historical communities’ (1984: 47).  
25 How and in what ways these duties might be sufficiently discharged is beyond my purview here. It matters 
enough that political membership is a qualified good, and that lacking political membership triggers 
particular duties on those capable; the issues of the limits of these duties is another matter entirely. 
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obligation to admit refugees. Because mutual aid is a universal principle, applicable to people 

generally, Walzer’s approach can be considered humanitarian.26  

 

Political Accounts 

 

State Origin 

 

While the aforementioned account details one fundamental moral imperative that undergirds the 

right to refuge, there are also ways to ground the value of refuge politically.27 These groundings 

highlight that refuge is the logical extension of the purpose of the nation-state.28 Let us then look 

to the purpose of the nation-state and the international system within which the institution of 

refugeehood developed.  

 

Since the Peace of Westphalia in 1648, Europe (and later, the world) was divided into clearly 

demarcated political units that we call the ‘nation-state.’ With the advent of a nation-state came 

the dominant principle upon which this new system would be sustained: state sovereignty. Along 

with sovereignty came a new conception of the relationship between the state and the individuals 

within its borders, and this relationship includes important ideas that lie at the heart of 

refugeehood.29  

 

In Hobbes’ monumental work, and the subsequent proliferation of social contract theory, the state 

and individual are thought to share in a special relationship, comprised of a series of rights and 

obligations: The state is obligated to provide a series of protective services, and the individual is 

correspondingly obligated to submit to the states’ authority. In this way, the modern state and the 

 

26 Walzer does the same. Owing to concerns for the complexity (and legitimacy) of an international justice 
theory, Walzer argues that ameliorating international injustices like poverty require a humanitarian 
approach: ‘We ought to help [the poor] for humanitarian reasons and again, we don’t need the guidance of 
a full-scale theory of justice’ (Walzer 2011:4).  
27 This is not to say that these political accounts of the right to refuge are not morally charged. They do, 
though, ground the moral value of refuge in the moral value of the political unit or, as Joseph Carens 
describes it: ‘the normative presuppositions of the modern state system’ (2013: 196).  
28 Here, I refer to the use of refuge policy as a means of expressing condemnation or highlighting abuses 
of opponent states. This is most obvious in the Cold War when immigration policy was used by Western 
powers as a means of condemning the USSR. For more on the history of asylum as an expressive, political 
tool, see Price, M. (2009). 
29 The above is a very brief analysis of the development of the nation-state system that omits critical periods 
such as the collapse of many European Empires following the Great War, the formalization of refuge under 
the League of Nations, and the modern global refuge regime that emerged following the Second World 
War.  
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individual are thought to be involved in a sort of exchange. In instances where that exchange is 

incomplete, we have good reason to condemn the faulty actor: Perhaps the individual fails to abide 

by laws or to pay their tax. In these and other cases, we consider the individual’s failure as a criminal 

offense. But what if the state fails to realize its end of the exchange?  

 

One way to regard the state is as an institution charged to protect the rights of individuals. On this 

view, people have a rights-claim against their state or, as I explain below, another’s. Take, for 

example, the obligation of the state to provide protection for its people: People have a right 

to/interest in physical safety, and that right is the state’s responsibility to provide. Should the state 

succeed in that provision, it has succeeded in its purpose and the bargain between individual and 

state is intact; the state is legitimate.  

 

From time to time, states fail to accomplish this objective; sometimes states are simply unable to 

fulfill the rights-claims of their citizens, such as in the case of a failed state – ‘fragile states,’ as 

they’re sometimes called.30 Other times states are simply uninterested in providing for the rights 

to which people are entitled, such as in cases of oppressive tyranny, despotism, etc.31 In cases like 

these, states have failed to provide that which they are obligated to; they are illegitimate. There is 

therefore a need for a replacement; an alternative or substitute means for protecting the interests 

or rights of individuals that their state has failed to uphold. Refuge, at its most fundamental, is that 

substitute.   

 

On this understanding, asylum is the built-in corrective means of accounting for the inadequacies 

of the nation-state system; ‘of this way of organizing the world politically.’  32  Refuge is a fail-safe, 

a stop-gap; the logical extension of the nation-state’s purpose in serving the rights of individuals. 

Here, the state and the refuge are mirror images of one another, aiding in defining one another 

and, where necessary, completing one another. Emma Haddad has perhaps the most eloquent 

description of the relationship between the state and the refugee in her book The Refugee in 

International Society: Between Sovereigns: 

 

The refugee is intricately tied up in the very workings of international society. Each 
concept relies on the other for its existence. They continuously create and re-create 

 

30 These are states are characterized by weak capacity or weak legitimacy. For a robust explanation of state 
fragility as a principal driver in cross-border movement, see Betts 2013: 29-53. 
31 Note that Hobbes would not have disqualified the state under conditions of despotism or tyranny.   
32 Carens 2013: 208. 
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one another, inscribing identities onto each other and changing the normative 
course each takes.33 

 

The right to refuge (and refugeehood itself) is inextricably linked to the state understood as a duty-

bound institution, charged to protect the rights or interests of those in its care. Refuge and the 

purpose of the nation-state should be thought of as corollaries of one another; the state is the 

means of protecting the rights/interests of individuals, and refuge is the means of substituting that 

protection when it is not forthcoming. We have, then, a second reason why refugees ought to be 

given asylum: because the state system has failed refugees. 

 

Causal Account 

 

First articulated by Walzer, what I call the ‘causal account’ also locates duties in the relationship 

between individual and state. But in this account, specific attention is given not to this relationship 

broadly conceived (between state or state system and individual), but to the specific relationship 

shared by the individual that has lost state protection and the state that has caused that loss. In his 

own words: 

 
Towards some refugees, we may well have obligations of the same sort that we 
have toward fellow nationals. This is obviously the case with regard to any group 
of people whom we have helped turn into refugees. The injury we have done them 
makes for an affinity between us…34 

 

The idea here is straightforward: If a state has in some way participated in creating the 

circumstance in which an individual is forced into refugeehood – if it has played a causal, or 

generative role in the refugees’ plight – then it carries a particular duty to the individual who has 

been affected by its actions. These duties are ameliorative, remedial, or generally purposed with 

righting the wrong caused by the state in question. Because the problem effected by the actions of 

the state requires refuge to ameliorate, it is incumbent on the causal state to provide refuge.  

 

Walzer’s observation builds on the simple idea that causal connections can generate moral duties. 

This will perhaps strike the reader as plainly obvious: If one is aggressed, cheated, or otherwise 

harmed, in most cases redress can be found with those that have perpetrated the aggression, cheat, 

 

33 Haddad 2008: 47.  
34 Walzer 1983: 49.  
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harm, etc.35 To use an example, if my neglect to turn off my kitchen tap results in the flooding of 

my neighbor’s apartment, I am responsible for the resulting damage, and thus have a special duty 

to see that repairs are made. I have played a causal role in bringing about the damage for which 

some remedy is necessary.36  

 

Moral agents are responsible for their actions, and actions have consequences. In the same way, 

states, when their actions have caused the generation of refugees, bear moral responsibility for and 

share in special duties with them.37 There is now a third reason that some refugees should be given 

refuge: because a state has caused their statelessness. The causal account, as I have reconstructed 

here, is perhaps one of the least controversial, most straightforward, and (fortunately) more well-

practiced grounding rationales for the right to refuge.38  

 

Impartialist Accounts  

 

Having surveyed several compelling partialist accounts to the moral value of refuge, I turn now to 

those of the impartialist tradition.  

 

 

 

Humanitarianism  

 

 

35 I say ‘most’ here because, within the confines of civil society, the aggressed are often provided recourse 
via public rather than private means, i.e. the judicial system. Of course, the public justice avenue is thought 
an extension, though a more civilized one, of the private means of justice. 
36 For a more sophisticated explanation of the connection between causality and moral responsibility 

provided here, see Blake (2013).  
37 In a related account – James Souter’s ‘reparative account’ – the right to refuge is grounded in the duty of 
reparative justice shared between a causal agent (state) and an individual unjustly harmed because of a lack 
of state protection. Souter’s basic argument is this: ‘When an agent bears outcomes responsibility for 
causing another agent unjust harm, the first agent bears a special obligation to provide the second agent 
with the most fitting form of reparation for that harm available.’ (Souter 2014: 330). Because Souter’s 
account tracks so closely with the causal account above, I do not spend any additional time on it.  
38 I say ‘well-practiced’ here because of the many cases in which states have taken in refugees that they’ve 
played a part in creating: Those fleeing persecution following the Vietnam War were widely recognized as 
entitled to refuge in the US. Similarly, those fleeing Cambodia, Laos, or perhaps least well-known, those 
fleeing the Marshal islands following American nuclear arms testing in the Pacific. Walzer traces this 
practice at least as far back as 19th century Europe, where heretics and oppositionists of all sorts fled the 
persecution of autocrats in Central and Eastern Europe, bound for England (Walzer 1983: 49). 
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Another powerful grounding for the right to refuge locates moral value in all persons by virtue of 

being human. This ‘humanitarian’ account has many origins – both secular and religious – but all 

converge on one conclusion: All people – no matter their nationality, ethnicity, etc. – because of 

their common membership in the human community, possess value. Matthew Gibney describes 

the universality of humanitarianism as such:  

 

[humanitarianism is a] principle that affirms the existence of certain responsibilities 
owed by agents (individuals and states) to outsiders by virtue of their shared 
membership in a single human community.39 

 

Underlying this humanitarian roots of the right to refuge is a recognition of the dire need that 

defines the plight of the refugees. Refugees, qua refugees, are uniquely necessitous; they are victims 

of persecution and need help. But the humanitarian account goes further than merely recognizing 

need and prescribes duties to other members of the human community that are capable of 

ameliorating that need. At its most simple humanitarianism dictates that ‘we have a duty to admit 

refugees,’ Joseph Carens explains, ‘because they have an urgent need for a safe place and we are 

in the position to provide it.’40 The need that defines refugeehood is particular and relates to the 

refugees’ lack of political membership. To fully ameliorate that need, a tailored solution is required; 

namely, the extension of political membership. 

 

Global Justice 

 

One need not appeal to an individual’s belonging to the human community to ground the more 

value of refuge. Perhaps it is enough to show that in many cases exclusion of those with a valid 

claim for entry is unjust. Or, as the above accounts illuminate, the provision of refuge for those 

that need it is one way in which the injustice of refugeehood can be corrected. Another account 

worth considering, then, is that of global justice. At its most simple, the justice accounts explored 

below recognize migration generally (but refuge in particular) as a means of correcting for global 

injustices. As will be clear, some of the below aims specifically at the injustice of border 

enforcement and thereby does not necessarily provide a positive account of the value of refuge. I 

include them here for a few reasons.  

 

 

39 1999: 177.  
40 2013: 195. 
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First, in my view, there is little to be said regarding the relationship between immigrant/receiving 

country that could not be said with equal or greater force to that of the refugee/host country. 

Second, I include these accounts because if it is true that justice dismantles a state’s right to exclude, 

there would seem little reason to rebuff a refugees’ claim for admission. Put more simply: If it can 

be shown that justice requires open borders, refugees’ powerful claim to admission has no 

principled obstacle.  

 

Liberal Justice  

 

Perhaps the most influential of expositors of the justice-based account of migration is Joseph 

Carens. In his works, Carens traces the value of migration to three great theories of justice: The 

first and likely most important is the liberal theory of justice developed by John Rawls in A Theory 

of Justice. But there is also compelling reason that other theories of justice – including the property-

based theory of justice of Robert Nozick, as well as utilitarian theories of justice – preclude 

exclusion.41 I’ll address them in the order introduced and provide some reason that these 

arguments also apply to the case of refugees.  

 

Though it is not necessary to dissect Rawlsian justice in detail here, what is important about 

Rawlsian theory is the way it seeks defendable grounds for duties owed between people. To arrive 

at these duties, the reader will likely be familiar, Rawls solicits what principles would be appropriate 

to govern society. But knowing that people are generally affected by their circumstances, Rawls 

asks his readers to consider what principles would be chosen among people with no idea regarding 

what position in society they would take up (if they were behind the ‘Veil of Ignorance’ – if they 

were in the ‘Original Position’).42  In brief, Rawls’ principles requires that 1) Equal liberty are 

provided for all and 2) Social and economic inequalities are permitted if those inequalities are a) 

attached to social positions equally available to all and if they b) advantage the least fortunate.43 

These principles will then determine the kind and quality of duties shared between members of 

society. Of course, we are here talking about migration. What duties, then, are shared between 

members of different societies? 

 

 

41 Carens also looks to Walzer and the communitarian tradition. Because I’ve recast it above, I waste no 
time doing so again here.  
42 Ibid 1972: 12-160.  
43 Ibid 1972: 47-98.  
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At their most simple, those theorists that incorporate liberal justice theory when thinking about 

migration issues expand the applicability of Rawls’ ‘Original Position’ to include not just members 

of a common community (as envisaged by Rawls), but to persons generally.44 Here, Carens is no 

different. But I want to add to this analysis of justice theory. Below, I will draw from Carens’ 

application of Rawlsian justice theory, and where necessary, include some reason that the same 

could be said of refugees with at least equal moral weight as with migrants generally.  

 

There are several reasons, Carens argues, for applying Rawls’ Original Position to the international 

community: First, in thinking about important matters related to migrations – forceful 

enforcement, ‘background conditions’ required for fairness, etc. – one is advantaged by assuming 

a neutral position offered by the original position. ‘We don’t want to be biased,’ argues Carens, ‘by 

self-interested and partisan considerations. And we don’t want existing injustices (if any) to warp 

out reflections.’45 The same advantage is realized when considering issues related to migration: If 

one is a citizen, a migrant, a resident of a rich country, or a poor country, that position will likely 

distort one’s reflections on principles of justice. The Original Position is necessary to abstract one 

from those distortions.  

 

Just as the Original Position allows us to consider principles of justice between citizen and migrant 

without compromises, so too can it advantage our reflections of the principles of justice between 

refugee and host country. If one accepts that a global application of Rawls’ Original Position (as 

does Carens), and that Rawls’ principles of justice as fairness also apply globally (also accepted by 

Carens), important implications follow: The first is that the migrant’s desire to immigrate would 

be recognized as a basic liberty by those behind the Veil of Ignorance. This is because those behind 

the Veil would reasonably conclude that they could be in the position of the migrant or the refugee. 

‘So the basic agreement among those in the original position,’ Carens argues, ‘would be to permit 

no restrictions on migration,’ subject, of course, to limitations of public order and security.46 Given 

the misfortune that characterizes the refugees’ plight, there seems no principled reason why this 

would not apply with equal or greater force to refugees.  

 

 

44 I’m thinking here specifically of Charles Beitz (1975, 1983) and Thomas Scanlon (1973).  
45 Carens 1987: 256.  
46 Carens goes further and notes that ‘public order and security’ limitations are considerable only when they 
are legitimate; when there ‘is “reasonable expectation” that unlimited immigration would damage the public 
order…’ Carens also notes that restrictions to migration could further be applied ‘only to the extent 
necessary to preserve public order,’ and without consideration of ‘antagonistic reactions from current 
citizens’ (1987: 259). 
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Second and perhaps most obviously, there could be no birthplace or parentage rationale for 

exclusion. ‘I was born here and have special claim’ would simply not be a sufficient rationale for 

exclusion. Such characteristics would, of course, be made un-knowable in the Original Position. 

But similarly, there could be no restrictions on immigration grounded in the economic detriment 

experienced by those in the receiving country. Though these criticisms are often levied at economic 

migrants, they are perhaps more frequently made towards refugees in recent years, as refugee flows 

are increasingly scapegoated as too costly or burdensome on receiving states. In line with the 

Difference Principle and the Liberty Principle, Rawlsian justice would require that the refuge 

regime be situated such that liberty is maximized and what inequalities exist solely to advantage 

the least well off.  

 

Lastly, the social and historical effect that migration has on a country is not a relevant 

consideration, providing that migration poses no threat to basic liberal democratic values. The 

maintenance of particular political culture, then, is not sufficiently weighty to justify exclusion 

because, as Rawls implies in his discussion on perfectionism, no one behind the Veil would risk 

forfeiting a special right or freedom for an ideal (a perfect culture) that may not prove relevant 

once the veil has been lifted.47 As such, calls to curb or eliminate the reception of refugees based 

on the preservation of a distinctive culture are unjustifiable from the perspective of Rawlsian 

justice. 

 

Libertarian Justice 

 

There is also reason to think that property-based or libertarian theories of justice support open 

borders in most cases. In his magnum opus Anarchy, State, and Utopia, Robert Nozick provides a 

theory of distributive justice that traces the functions of justice to the equally held rights of all 

people.48 ‘Individuals have rights,’ Nozick famously asserts at the opening of his work, ‘and there 

are things no person or group may do to them (without violating their rights).’49 Among these are 

the rights to hold and make use of property.50  

 

47 Here, there is a reference to Rawls’ discussion on perfectionism, which holds that that maximizing human 
‘excellence in art, science, and culture’ takes precedence over equality and freedom. Rawls generally rejects 
the principle of perfectionism in favor of state neutrality (1972: 325-332).  
48 These rights are pre-political; that is, not given by the state, but belong to the individual in the state of 
nature. Here, Nozick follows from Locke. 
49 Nozick 1974: ix.  
50 Nozick’s is not the only libertarian argument relevant here. Hillel Steiner argues similarly that all people 
have an equal entitled to natural resources. This, Steiner argues, implies that those deprived of access to 
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In Nozick’s theory, rights are pre-political; that is, they are ‘natural’ and held by all people 

irrespective of their provision by an institution.51 Though individuals are equally morally valuable, 

they are nevertheless different, and will therefore exercise their rights in different ways and to 

different effect. The result is predictable inequality. But in contrast to Rawls, the inequality 

produced by individuals acting out their justly held rights is a matter of little moral significance for 

Nozick. What matters is that property is justly acquired, and once acquired, justly exchanged. The 

Nozickian state, to the degree that it is required, exists only to ensure both these. 

 

How might property be related to borders? On the first view, it would be tempting to claim that 

property rights supply a defense of immigration restrictions because states, by virtue of their 

citizens’ justly held property rights, exercise a sort of transitive property right over its territory. 

The problem is that Nozick makes no special dispensation for commonly held property rights, 

much less national ones. At issue is the narrow purview of Nozick’s minimalist state: For Nozick, 

the state is tasked only with the preservation of a numerically few rights carried by all people in 

the state of nature. Because these rights are pre-political – that is, not given by the state, but are 

‘natural’ – they are held by all people; they are equally held by the non-citizen (migrant and refugee) 

as the citizen. In Nozick’s world, there is simply no special rights conferred to individuals by 

citizenship.52 

 

That the Nozickian minimalist state is purposed with protecting the rights of individuals (and not 

only citizens) has important implications for migration ethics. Included in an individual’s right to 

acquire and make use of property is the right to engage in consensual exchange of that property 

with others. Because the Nozickian state is charged only to protect those rights, and those rights 

are equally held by citizens and foreigners alike, the Nozickian state could not forestall the non-

citizen’s from engaging in exchange with the citizen, unless there is a violation of the just 

acquisition and use of property – the sole purpose of the minimalist state.  

 

 

those natural resources cannot be prohibited from crossing territory to access them (unless they are 
compensated). For more on this account, see Steiner 1992.  
51 We often consider pre-political rights as resulting from human nature – ‘natural rights’ – or, as does 
Nozick, as belonging to all people in the state of nature.  
52 Nor would Nozick confer any special claims to refugees: Those that are unable to find a consenting 
exchange partner (if they cannot), would have no claim for admission in a Nozickian society.  
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It is not uncommon that people wish to use their property to help refugees. Consider, for example, 

in the early 1980’s, when over 500 American religious congregations – among them Lutheran, 

Catholics, Eastern Orthodox, Presbyterians, Methodists, Baptists, etc. – campaigned to aid Central 

American refugees fleeing civil conflict. Those involved in the ‘Sanctuary Movement’ defied 

federal law and declared their property ‘sanctuaries’ for those seeking refuge in a time when asylum 

processes grew increasingly stringent.53 In Nozickian theory, the state could not forestall 

congregates and refugees from consensual exchange with one another; it could not impose border 

controls.  

 

At its most simple, then, Nozickian justice theory does not permit the state to refuse entry to any 

consenting persons, including refugees.54 If the above is correct and a property-based theory of 

justice precludes exclusion, we have good reason to consider exclusion as unjust. Individuals in 

the receiving state may elect to take in refugees, and this function cannot be curtailed by Nozickian-

style, property-based principles of justice and the minimal state that follows from them. 

 

Utilitarian Justice  

 

In the above discussion on the principle of mutual aid, some attention was given to its conditional 

nature: Those who are in the position to help refugees, and can do so at relatively low costs to themselves, 

ought to. This principle was exemplified in Peter Singer’s famous drowning child thought 

experiment. In this third and final account I briefly provide some reason that a utilitarian calculus 

favors the admission of migrants generally, but perhaps especially in the case of refugees.  

 

Utilitarianism has many expositors. It is not necessary here to engage deeply with the many varying 

interpretations of utilitarianism’s maxims, its definitions of ‘utility,’ ‘interests,’ ‘pleasures,’ etc. 

Rather, I point only to two commitments shared by all utilitarians: The first is that all utilitarians, 

qua utilitarians, endeavor to ‘maximize utility.’ The second is that all utilitarians are committed to 

equal moral worth of agents in some way; either simply as defining each agent’s utility as one, or 

by stipulation of the principled worth of agents’ utility, pleasure, interests, etc.  

 

 

53 See Rabben (2016).  
54 Unless their entry qualified as some violation of an individual’s justly held property rights. 
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I will not attempt an exploration of all these here. Instead, I cut through these varying and complex 

concerns and look only to the utility offered to migrants as evidenced by the many examples of 

migrants braving vast and often deadly journeys. This, while tens of thousands die along the way.55  

 

So necessary is migration and so desperate are those that undertake it that millions brave 

treacherous journeys to reach what has to be, for them, a preferrable home. The calculus is at least 

as true for refugees as it is for other migrants given that departure is not voluntary, and the relative 

gains of a new home would presumably be larger in scope, encompassing not merely economic 

gains (in the case of economic migration) but the avoidance of persecution and the acquisition of 

state protection.  

 

It is in recognition of this that Peter and Renata Singer developed their famous account of ethical 

refugee policy.56 In their view, refugee policy should be governed by the principle of ‘equal 

consideration of interests,’ which requires that the interests of all those effected by a policy be 

considered equally. A policy’s moral value, then, can be determined by a comparative account of 

these interests.  

 

In making such a calculation, Singer and Singer conclude that a moral refuge policy would be one 

radically different than those we see today: Where, in an example they use, Australia would double 

its reception of refugees.57 Such a policy, Singer and Singer argue, is moral because it would have 

very positive effects on the interests of refugees and comparatively small, but likely beneficial 

effects on the interests of the Australian population. Reception is limited only after repeated 

application of this principle, when hosting (might) yield negative effects for hosts that outweigh 

positive effects for refugees.  

 

From this, it seems reasonable to think that a utilitarian calculus that takes seriously the interests 

of involved parties would consider as compelling evidence the enormous risk many undertake to 

 

55 Since the tragic boat deaths off the Italian islands of Lampedusa in 2013, the International Organization 
for Migration has tracked deaths on migratory routes worldwide. Since 2013, some 30,900 people have lost 
their lives in transit. The Mediterranean route to Europe is the deadliest, having claimed some 18,000 lives. 
The US-Mexico border is also a sight of concern, where some 1,800 deaths have been recorded. All figures 
are widely recognized as conservatively low in part due to difficulties tracking and confirming all deaths. 
Figures here are gathered from the World Economic Forum (2020) available at: 
https://www.weforum.org/agenda/2020/01/iom-global-migration-report-international-migrants-2020/. 
56 1988: 111-130.  
57 They cite Australia in part because Michael Walzer does, to whom their account is a reply (1988: 119-
126), and because ‘it is the country [they] know best’ (1988: 125).  

https://www.weforum.org/agenda/2020/01/iom-global-migration-report-international-migrants-2020/
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reach a new home. On utilitarian grounds, many states are obligated to take in many more refugees 

than they currently do. And, if we follow Singer and Singer, this obligation holds until the point at 

which the harm to those in receiving countries outweigh the great benefit brought to refugees.  

 

 

 

Human Rights 

 

In international law, refugees are those who have fled their homes for fear of persecution or 

violence.58 But many scholars believe this definition is unsatisfactory: It seems to focus not so 

much on the underlying condition of the refugee, but on the cause of their plight; namely, 

persecution or violence.59 For many, there is a good moral reason to expand this definition. Why? 

Because what is morally important about refugees is the great need-claims that define 

statelessness.60 The final moral grounding of the right to refuge locates the moral value of refuge 

in the protection of human rights, where rights are grounded in the need-claims of rights holders.61   

 

There are many expositors of a human rights grounding of the value of refuge; some trace rights 

to human capabilities,62 others to human agency,63 and others still to autonomy.64 For purposes 

here, I will focus on the account that grounds human rights in human needs. I, then, limit my 

exploration here only to David Miller’s. I do not take for granted that there is considerable 

variation among scholars on what constitutes human rights, how long is the list of human rights, 

etc. Here, I only wish to spell out some key features of the argument that ground the moral value 

of refuge in a human rights framework.  

 

 

58 1951 Convention Relating to the Status of Refugees 
59 David Owen (2011), Alex Betts (2013), and Matthew Gibney (2004) are just a few, but I draw primarily 
from David Miller (2008) below.  
60 It is not my intent here to engage with the important question of ‘Who is a refugee?’ Rather, my aim is 
simply to lay out the case that the moral value of refuge can be found in the violation of the human rights 
of refugees, understood as related to human needs.  
61 This does not apply to all whose human rights are violated – some human rights can be protected in situ 
– but does apply to all whose human rights cannot or will not be protected at home (Gibney 2015:456). 
62 Sen, A. (1985). 
63 Gewirth (1982).  
64 Griffin 2001: 306-327.  
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In his work National Responsibility and Global Justice, Miller argues that the principal requirement of 

global justice is that agents ‘respect and protect the human rights of people everywhere.’65 On 

Miller’s conception of human rights, rights can profitably be understood as related to human 

needs: When a right is violated, a need results and that need produces duties of aid that others are 

responsible to discharge. Refuge is the means of aid to those whose needs are for political 

membership. 

  

If the violation of some right triggers a special responsibility onto another, that right must be 

justified. So that they are justified in an international context, Miller contends, human rights must 

be both morally urgent (can impose relatively demanding obligations) and have universal reach 

(they must be applicable across disparate religious practices, moral codes, and political cultures). 

Here, Miller intends to articulate a series of human rights that are basic; that is, a set of rights so 

minimal that individuals in different societies would not find them objectionable.66  

 

To arrive at this minimalist list of human rights, Miller appeals to what he refers to as a 

‘humanitarian strategy.’ This strategy bases human rights on the ‘the common foundation in 

features of human beings… that must be recognized as morally compelling by people 

everywhere.’67 In so doing, Miller means to develop a list of human rights by identifying and 

extracting an urgent and universalizable set of basic needs. These needs, Miller contends ‘are 

understood as items and conditions that people everywhere must have to live a decent human 

life.’68  

 

If a need can be shown to be urgent and universal, there is sufficient moral reason to consider that 

need as a right. In no uncertain terms, Miller defines that relationship as such:  

 

Human rights are justified by showing that they provide the necessary conditions 
for such needs to be fulfilled.69 

 

It is not necessary to continue this exegesis of Miller’s theory of human rights here – it is enough 

to show the relationship between needs and rights. The value of refuge (the right to refuge), then, 

 

65 2008: 201.  
66 For a brilliant rebuttal to this ‘sectarian’ criterion of Miller’s account of human rights, see Oberman 
2013: 275–283.  
67 Miller 2008: 168. 
68 Ibid 199. 
69 Ibid 168.  
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can be considered morally paramount because of the need that results from the statelessness of 

refugees. In the following chapter, I build on the needs-account of human rights to argue that the 

moral value of refuge can similarly be grounded in the basic interests of refugees.  

 

 

 

Conclusion 

 

In this chapter, I have detailed the strongest accounts of the refugees’ claim for admission to 

capable states. Among these are those accounts that consider as more fundamental pre-existing 

relationships shared between political agents, including those of the communitarian tradition and 

the mutual aid principle that underlies much of Walzer’s ideas on obligations to refugees. I have 

also surveyed at some length those accounts that ground the moral value of refuge in the political 

institution of the state, the nation-state system, as well as causal relationships and theories of justice 

that arise therein. Also surveyed were the impartialist tradition of international ethics, including 

those that trace moral obligations to an individual’s membership in the human community. I’ve 

also provided some reason that one can appeal to justice theory for a convincing origin story of 

the moral claim to refuge. Finally, I have appealed to the human rights framework and to the need 

claims that underly it.  

 

In closing, I want to emphasize that all the accounts surveyed above recognize the moral value of 

refuge in some way. Despite tracing the origins of the moral value of refuge to different geneses, 

all accounts converge on the conclusion that refugees have a great moral claim to refuge. This 

convergence is no accident but reflects the powerful claim for refuge held by every person that 

has been the victim of persecution. Having now established the moral value of refuge, in the 

following chapter I offer a parallel account to those above and provide some reason to 

conceptualize the moral value of refuge as emanating also from refugees’ basic interests. I then 

define the prime principle of a just refuge regime: A just refuge regime will protect the basic 

interests of refugees. 
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Chapter 2: The Basic Interest in Refuge  

 

Introduction 

 

Having canvassed prominent moral groundings for the right to asylum, in this chapter, I develop 

a parallel account of why we should care about refuge (and its distribution): Because certain basic 

interests of refugees have been harmed. In so doing, I sketch a few reasons why it is profitable to 

also consider the moral value of refuge as emanating from refugees’ basic interests. I do so first 

by addressing some implications of an interest-based account of refuge. I then proceed to define 

basic interests and provide some examples of harms that justify a morally charged account of those 

interests. I sketch a few and then briefly comment on the implication of this account. I conclude 

by offering a principle of a just refuge regime: A just regime will protect the basic interests of 

refugees.  

 

Before I begin, several things should be made clear: The account provided here tracks parallel to 

the needs-account discussed in the previous chapter. My intent is not to dismantle a needs-based 

account of the right to refuge – the need-based account provides sufficient reason to consider the 

moral imperative of refuge as unquestionable.  

 

The reader will likely question why such an (interest) account is necessary: needs and basic 

interests, after all, seem similar concepts. While the underlying moral claim to refuge is not in 

question here, what is in question, as I cover in Part II and III of this work, is the institutional 

means of realizing this imperative. In part, an interest-based conceptualization of the moral value 

of refuge is useful because it makes possible a thorough analysis of popular candidate means of 

realizing the right to refuge; namely, a quota distribution and a marketized quota distribution. If 

we can understand justice in the refuge regime as related to the interests of relevant parties, we 

may be better equipped to consider the moral problems with these means of distributing refuge 

responsibilities among states. More on this in what follows. 

 

Much of the discussion below will focus on ‘rights’ and ‘interests.’ Specifically, I consider those 

rights and interests that people have a moral, as opposed to strictly legal, claim to. I am not, then, 

referencing those rights codified in law. I offer no exhaustive list of such interests, but will include 

a few that are necessary for the well-being and agency of an individual. These include one’s 
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interests in a decent standard of living,1 in education, and in life (including freedom from threats 

to these: degrading and discriminatory treatment). Though they include more than just political 

interests, many of the basic interests covered here regard those interests held by individuals 

operating in the political world. These interests are, then, importantly related to political 

membership and include those agency interests provided by political membership in a democratic 

state: equal treatment, the right to vote, to speech, and to practice one’s religion. 

 

I want to address one pertinent issues related to these interests. If the moral value of refuge can 

be traced to harm to one’s interest in political membership in a democratic state, two things follow: 

First, the interest-based account developed here has implications on the question of ‘Who is a 

Refugee?’ including, importantly, the Convention definition.2  If this account holds, there is good 

reason to expand the legal definition of a refugee to capture all those whose interests are not 

protected. Second, by implication of this account, a great many people worldwide carry a moral 

claim to refuge in a state where their interests are protected. This includes those living in 

undemocratic states like, for example, China, North Korea, and Eritrea, among others.3 

 

Debate on the appropriate definition of a refugee constitutes an emergent and complex corpus of 

literature. Some hold that the Convention definition should not be expanded because it captures 

the narrow purview of refuge; namely, the provision of a tailored remedy fit for specific sorts of 

needs: persecution, alienage, and statelessness.4 Others, following Andrew Shacknove, favor an 

expanded definition and argue that the Convention definition is unnecessarily narrow; that it 

neglects the many valid need-claims of individuals that results from the severance of the 

relationship between individual and state, such as in cases of state fragility, poverty, or climate 

change.5  

 

1 I consider a decent standard of living as one’s ability to provide for oneself all necessary welfare interests.  
2 It reads: ‘owing to well-founded fear of being persecuted for reasons of race, religion, nationality, 
membership of a particular social group or political opinion, is outside the country of his nationality and is 
unable or, owing to such fear, is unwilling to avail himself of the protection of that country; or who, not 
having a nationality and being outside the country of his former habitual residence as a result of such events, 
is unable or, owing to such fear, is unwilling to return to it.’ Article 1, Section 2, UNHCR 1951. 
3 It could be posited here that, for example, a country like the United States may also qualify because of its 
inequality and lack of access to healthcare. I do not include the US here because, though there is massive 
inequality and no publicly provided healthcare, empirical data on the US suggests both welfare and agency 
interests are relatively high in that country. For more, see: UNDP (2020).  
4  Lister 2013: 657; Cherem 2016: 183-205; Hathaway and Foster 2014: 18-21. 
5 Many scholars have pointed to need-claims as the foundations of the right to refuge, including Betts (2013: 
19), Gibney (2015: 452), and Miller (2007: 225). There are many others, though I limit my brief 
reconstitution here only to Andrew Shacknove, perhaps the most influential of proponents of an expanded 
definition (1985: 274-284).  
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A definition of a refugee that includes those whose basic interests have been harmed would be a 

marked expansion over the contemporary definition. Just as the interests-based account developed 

here is similar to, and tracks parallel with, a needs-based account of refuge, an interests-based 

account too pulls in the direction of an expanded definition of a refugee, subject only to some 

limiting principles.6 

 

In this work, I do not explore what limiting principles are appropriate. I do this for a few reasons: 

Firstly, the focus of this thesis is how the responsibility of refuge should fall upon states, not the 

conditions upon which the legal definition of a refugee is based. Arguments for and against the 

expansion of the Convention definition of a refugee constitute a burgeoning and important corpus 

of literature, though one neglected in this work. Given that I am here focused on the distribution 

issues facing the regime, I refer to the Convention definition only in reference to the state of the 

current regime; the number of global refugees, where they are hosted, etc. When I do so, it is 

because the Convention definition is the practiced definition of the refuge regime, whose methods 

of distribution are in focus here. 

 

Secondly, in some respects, the account developed here contains no substantive contribution to 

those need-based accounts already developed by Shacknove and others. Indeed, if understood as 

synonymous with need, the interests-based account contained here can be thought of as carrying 

the similar core implications for the definition of a refugee as the accounts of Shacknove and 

others. That is, the current definition of a refugee omits morally important claims of many people 

and should be expanded.  

 

Right to Refuge as Interest in Refuge  

 

There are multiple ways to ground a right. One might trace them to human needs, as do David 

Miller and others.7 But one might also trace them to individual interests. Below, I draw from 

Thomas Scanlon and understand some rights – but here, the right to refuge – as morally significant 

 

6 We may limit qualification for practical and logistical concerns. For example, Shacknove narrows need 
claims to those who ‘have no remaining recourse other than to seek international restitution for their needs, 
and who are so situated that international assistance is possible’ (1985: 277). But we may also limit need-
claims to the point at which the costs of provision are overly-burdensome (Walzer 1983: 33), or at the point 
at which numbers of qualifying persons threaten receiving states liberal culture, institutions, or security 
(Ackerman 1980: 93; Carens 1992: 25-42).  
7 Miller 2007: 224-225; Shacknove 1985: 275; Betts 2013: 19; Dummett 2001: 37; Lister 2012: 660. 
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because of one’s significant interest the object of the right (right to life, to speech, to refuge, etc.).8 

The relationship between interests and rights can be considered in this way:  

  

a claim that there is a right involves two claims. The first is the claim that certain 
interests are of great importance. The second is a claim that duties imposing limits 
on the discretion of individuals or institutional agents to act in certain ways are 
necessary to protect these interests, and that there are such constraints which are 
feasible—that is to say, which provide this protection an acceptable cost to other 
interests.9 

 

The two conditions presented by Scanlon are both applicable and satisfied in the case of refuge: 

There is no doubt the claim to refuge is ‘of great significance.’ As I explore below, this is because 

of the harms that define refugees’ experience. Harms justify interest-claims and interests-claims 

ground rights. Refuge can then be conceptualized as a thing that a refugee has an interest-claim to 

that is sufficiently weighty to qualify as ‘of great significance.’ The provision of these interests we 

often consider as obligations, duties, responsibilities, etc.10 Here, we see the principal purpose of 

the refuge regime begin to emerge: The refuge regime – and its constituent states – is responsible 

for the provision of the basic interest in refuge.  

 

Interests 

 

Interests come in several varieties: For Amartya Sen, one has both ‘welfare’ interests and ‘agency’ 

interests. Welfare interests include people’s interests in the material and circumstantial things 

necessary to live a minimally decent life. Sen refers to the realization of these interests as 

‘functionings,’ and describes them as such:  

 

The relevant functionings can vary from such elementary things as being 
adequately nourished, being in good health, avoiding escapable morbidity and 
premature mortality, etc., to more complex achievements such as being happy, 
having self-respect, taking part in the life of the community, and so on.11  

 

 

8 For example: People have a right to free speech because they have an important interest in contributing 
to political discourse; because they have an interest in free speech.  
9 Scanlon 2008: 71.  
10 I borrow this relationship between interests and rights from Thomas Scanlon (2008).  Though it is not 
only his: That rights have attendant obligations is a longstanding insight. Amartya Sen maintains that rights 
‘addressed generally (And as Kant might say, “imperfectly”) to anyone who can help, even though no 
particular person or agency may be charged to bring about singlehandedly the fulfillment of the rights 
involved’ (2000: 125). 
11 Sen 1992: 39.  
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Though this is by no means an exhaustive list of things necessary for well-being, it nevertheless 

does communicate the idea behind them: Welfare interests are those interests necessary for people 

to accomplish a minimally decent life.  

 

Part of living a minimally decent life is the power to determine for oneself what a minimally decent 

life constitutes. The second dimension of basic interests is, then, the interest in agency. For Sen, 

an agent is ‘someone who acts and brings about change, and whose achievements can be judged 

in terms of her values and objectives, whether or not we assess them in terms of some external 

criteria as well.’12 Agency interests, at their most simple, are those interests one has in 1) 

determining for oneself what constitutes well-being and 2) those things necessary to act towards 

that determination. These interests, like welfare interest, contribute to well-being, but are different 

than welfare interests in that they regard one’s capability to elect for themselves what is necessary 

for their well-being. All people hold agency interests, though they may not be realized in all 

contexts.  

 

Having established that basic interests come in two varieties, next comes the important step of 

identifying interests pertinent to refugees. Most obviously, there are those interests possessed by 

all people. Sen identifies such interests as ‘elementary,’ and includes adequate food, water, decent 

health, and the avoidance of unnecessary or premature death. At its most basic, people have a 

welfare interest in a healthy life and in those resources necessary to sustain it. We similarly have 

an interest in the avoidance of things that are threatening to well-being. We might conclude, then, 

that all people have an interest in life and health, as well as the corollary avoidances of threats to 

life and threats to health (physical safety, bodily integrity, etc.).  

 

If one has an (agency) interest in deciding for oneself what constitutes one’s well-being, inherent 

to that interest is one’s freedom to think. Neither opinion nor idea form from thin air, but are 

instead the result of one’s collective life experiences; their lessons learned, the ideas they have 

encountered, or the people with whom they have interacted. Simply put, to think requires some 

pool of knowledge and language from which ideas can be drawn, formulated, and expressed. 

Education, being the means of aggregating and accessing that pool, is necessary for agency to be 

realized. Considered this way, it would seem impossible for one to operate with agency if one has 

 

12 Sen 1999: 18.  
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little or no education and has not been equipped with the requisite experiences or skills to decide 

for herself what is well-being. We may, then, include education among one’s basic interests.   

 

Refugees are unlike ordinary people in important ways: Though refugees hold in common those 

basic interests already covered, they have additional interests that results from their status as 

stateless persons and the attendant loss of state protection and political membership; to the loss 

of rights. Rights, as used here, are things that one has an interest in that is so significant that there 

is good reason for their provision; those others are under a duty to provide.  The sort of rights I 

envisage are moral rights, or rights that are prior to legal recognition,13 that nevertheless provide 

the foundation for legal rights that (hopefully) follow.14 

 

(Legitimate) States provide for several interests: They provide safety, security, and establish the 

conditions for freedom. An enumerated list of interests relevant to refugees can, then, begin by 

looking at features of the individual-state relationship that is severed in the case of refugees. 

Drawing from Sen’s conception of welfare and agency interests, we can identify a few such 

interests: The most obvious is one’s interest to life and to the protection of assaults upon it 

(physical safety, bodily integrity etc.). But welfare interests related to state protection do not end 

there. Adequate welfare requires a great many resources that are in part made possible by state 

protection. States, for example, provide invaluable legal frameworks within which commerce can 

take place; wherein rights to property ownership and exchange are recognized and respected. 

Absent these functions, it is exceedingly difficult for one to accomplish a decent standard of living. 

We might, then, also identify one’s interest in a decent standard of living that is curtailed in the 

case of the refugee.  

 

But a decent standard of living is more than a mere economic calculus. We might also recognize 

that improvements to well-being may include how one is treated in the political world. It would 

be a considerable detriment to one’s well-being, for example, if they are the victims of 

discrimination. For many, critical to their well-being is the ability to act out ones’ conscience; to 

act out their religious conviction in accordance with their tradition. There is good reason, then, to 

 

13 By ‘moral rights’ I refer to rights that one has a strong moral claim to, but that may not be recognized in 
law. We might also conceptualize these as ‘natural’ or ‘inalienable’ rights. 
14 In Sen’s words: ‘Indeed, social acknowledgement of these rights can be taken to be an invitation to the 
State to catch up with social ethics’ (2000: 123). 
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consider the freedom of religion and speech as basic interests, and recognize the interest one has 

in the avoidance of negative treatment on the basis of those interests.15  

 

If one’s agency interests include the ability to decide on matters that bear on one’s well-being, and 

we are here focused on one’s well-being in the political world, we would rightly include the basic 

interest in having one’s interests represented in the political process. This builds from one’s interest 

generally in political participation: One’s interests in the vote, in speech, in registering grievance 

with the state (protest or petition). We may think that refugees, by virtue of their persecution, have 

suffered a harm by being made unable to interact with peers on an even playing field. Refugees, 

like all people, have an agency interest in political participation; they have an interest in ‘interacting 

as equals.’16 For the same reasons, we may recognize that one’s well-being requires that they be 

treated decently; that they be treated in accordance with their human value. We might, then, 

recognize one’s interest in remaining free of degrading, un-dignifying, or commodifying treatment. 

 

The interests in life (and those things necessary for it: food, water, shelter), a decent standard of 

living, education, the freedom from discrimination or commodification, equal political 

participation (vote, hold office, etc.) and religion are by no means a comprehensive account of the 

basic interests of refugees. They do, though, take account of those most pressing interests that 

result from the severance of the relationship between individual and (legitimate) state.17 

 

Harms 

 

If the interest in refuge is to be thought sufficiently powerful to ground the right to refuge (the 

obligation to provide it), some reason must be given that it is, as per Scanlon, ‘of great importance.’  

In my view, the interest in refuge takes on sufficient importance by virtue of the great harm 

experienced by all who are refugees. Here, I borrow from Joel Feinberg and understand ‘harm’ as 

a set-back, curtailment, or unfulfillment of one’s interests.18    

 

15 The freedom of religion is also protected under the 1951 Convention Related to the Status of Refugees: 
‘Owing to a well-founded fear of being persecuted for reasons of race, religion, nationality, membership in 
a particular social group, or political opinion…’ (UNHCR 1951). 
16 Satz 2010: 99.  
17 The 1951 Convention Relating to the Status of Refugees describes a refugee as a persona that ‘… is 
outside the country of his nationality and is unable or, owing to such fear, is unwilling to avail himself of 
the protection of that country; or who, not having a nationality and being outside the country of his former 
habitual residence, is unable or, owing to such fear, is unwilling to return to it.’ (UNHCR 1951).  
18 Ibid: 31-65. 
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It is worthwhile to consider the ways in which one might harm another. In Feinberg’s work, three 

primary means of harm are identified. The first is through the modification of one’s circumstance: 

One is harmed if their circumstance is modified by another such that it is difficult for them to 

satisfy competing interests. One’s interests in being well-fed and literate, for example, are put into 

conflict if one is forced to work endless hours at little pay. The same is true of one’s interests in 

practicing their religion and pursuing political office. When these interests are forced into conflict, 

one is harmed, and when this harm is because of some socially salient characteristic (religion, for 

e.g.), we might conceptualize that harm as discriminatory.  

 

Feinberg’s second form of harm relates to the reduction of interests: One is harmed by the 

reduction of the degree to which one’s ‘prudential interests are protectively diversified.’19 Here, 

Feinberg has in mind the sort of interest possessed by an investor, who has an interest in a 

‘balanced portfolio’ or a ‘diversified investment.’ Though, it may be simpler to think only of a 

basket of eggs that will assuredly be destroyed by one unfortunate drop. The apparent interests in 

this diversification – multiple eggs in multiple baskets – can in some cases be curtailed by another, 

and this is a species of harm. A real-world example might be the reduction in available life plans 

brought about by forced displacement.  

 

The third and final means of harming another is to curtail one’s interest in welfare which in turn 

makes satisfying broader interests exceedingly difficult. A crude example may be the berating of a 

would-be concert pianist who, because of the blow to their self-esteem, is unable to perform a 

recital. But we might consider broader instances wherein people are treated below what they 

deserve: In a market for refuge, for example, we may be concerned that the treatment of refugees 

as commodities – bought and sold among states – is an affront to their value, which in turn makes 

their broader life objectives difficult to accomplish. We may consider this a species of harm (more 

on this later). 

 

There is something to be gained from Feinberg’s insights. To my mind, all three of these notions 

of harm are present in the case of the refugee. For one, the circumstance of the refugee has been 

negatively modified by another such that important interests cannot be met (below, I explore a 

few of these). Just as the individual forced to work endless hours is harmed by the forced conflict 

 

19 Ibid 41-42.  
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between interests in nutrition and literacy, so too is the refugee harmed when their interests in 

state protection or political membership are curtailed. Refugees, therefore, suffer the first, 

modification-type species of harm.20 

 

But the setback in the refugee’s interests is not limited only to these.  So too is the diversity of 

their life options curtailed by persecution or displacement. We might recognize the significant 

interest one has to continue living in their home state (a well-being interest),21 to continue pursuing 

their life plans (an agency interest) or to continue living with those that they love (well-being and 

agency interests).22 All these experiences are reduced by persecution or forced displacement, which 

is a necessary characteristic of all bona fide refugees (in the parlance of refugee law, these are the 

persecution and alienage conditions, respectively).23 

  

Finally, one is harmed when one’s well-being interests are set back such that broader interests 

cannot be pursued. It is not difficult to imagine the range of interests that are rendered inaccessible 

for refugees. Consider what threats to welfare interests are entailed by persecution: the 

discontinuity of life plans, the creation of anxieties, resentments, the inability to engage in fruitful 

social intercourse, etc. Consider also how these are jeopardized if one is told they cannot enter a 

country or is otherwise disallowed from doing so. Here, we can also look to one’s broader interests 

that are curtailed by displacement: successfully raising a family, achieving some leisure, perfecting 

a craft, or practicing one’s religion, etc. If one is, for example, discriminated against on the basis 

of their religion, in important ways those things necessary for their well-being are cut off from 

them.  

 

If one accepts, as I do, Feinberg’s notions of harm as a setback to one’s interests as well as 

Scanlon’s understanding that interests provide the foundation for moral rights, a violation of one’s 

interest in refuge forms the basis of the right to refuge.  

 

20 This is also from the 1951 Convention: ‘Owing to a well-founded fear of being persecuted for reasons 
of race, religion, nationality, membership in a particular social group, or political opinion…’ 
(UNHCR,1951). 
21 We might recognize the ‘right to stay’ (Oberman 2011: 257-260).  
22 I understand the harm of displacement as being one of justice. For more on the injustice of displacement, 
see Waldron 1992: 4-28. 
23 Here, I refer to the definition of a refugee established by the 1951 Convention Relating to the Status of 
Refugees: ‘… is outside the country of his nationality and is unable or, owing to such fear, is unwilling to 
avail himself of the protection of that country; or who, not having a nationality and being outside the 
country of his former habitual residence, is unable or, owing to such fear, is unwilling to return to it.’ 
(UNHCR 1951).  
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Having now provided some reason to conceptualize the value of refuge in terms of basic interests 

and offered a few examples of such interests, I want now to provide a modest defense of this 

conceptualization. I say ‘modest’ because, as I mentioned above and explore below, I do not think 

the needs-based account of the right to refuge is deficient. Indeed, there is good reason to focus 

on needs. Below, I provide a few reasons why I consider refuge in terms of basic interests. 

 

Why Interests?  

 

From the survey of accounts in the previous chapter, the reader will likely wonder why it is 

necessary to consider refuge in terms of basic interests. Isn’t the moral value of refuge already 

established? And anyway, are not ‘needs’ and ‘interests’ similar concepts?  

 

These observations are warranted: I have an interest in my next meal, it could easily be said, just 

as I have an obvious need for it. In so far as needs and interests are similar, I do not dispute that 

a needs account provides an accurate moral grounding for refuge. But so too does an interest 

account of refuge. Taken this way, basic interests and needs may be considered synonymous, with 

the ‘need for’ refuge considered the same as one’s ‘basic interest’ in it. Justice for Refugees may 

just as profitably be considered ‘the protection of the needs of refugees’ as ‘the protection of the 

basic interests of refugees’ as I use it here.  

 

I prefer the nomenclature of interests here for one reason: It is more attuned with the way we 

often think about agents operating within social institutions. Later in this work, I look specifically 

to different institutional means of distributing refugee responsibilities among a network of 

participating states, including a market scheme. Such schemes involve agents that interact with one 

another socially, politically, and economically. When thinking about such interactions, we often 

express values held by agents in terms of their interests. This is most true, of course, in discourse 

related to economic concerns. But it may prove just as true in the case of agents interacting 

politically and socially.  

 

In Part III, I critically examine a marketized quota distribution for its moral value; its adherence 

to the principles of a just regime. This is where the language of interests becomes especially 

necessary. My critical account of a refuge market looks to the degree to which those institutions 

serve the interests of morally important parties: Refugees’ interest in refuge and states’ interest to 
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capacity consideration. I argue that a marketized quota distribution offers several moral and 

political advantages, but that they also come at moral costs: They may infringe on a refugees’ 

interest against degrading or commodifying treatment. Similarly, markets may result in relations 

among states that contain vulnerability, which has negative implications for the agency of states as 

political communities.  

 

Conclusion  

 

From the many moral grounding accounts covered so far in this work, including the partialist, 

impartialist, and political accounts of the right to refuge, as well as the account of interests presented 

here, I posit an answer to the question ‘what does justice require for refugees in the international 

refuge regime?’ Justice requires that the international refuge regime protect the basic interests of 

refugees. This constitutes the fundamental purpose – the telos – of a just refuge regime. As such, 

it can be used to identify the moral failings of the contemporary regime, as well as the moral quality 

of prospective remedies. It is the latter that I consider in Part 2 and 3 of this work, where I explore 

prospective metrics for the distribution of refuge responsibilities among states in the international 

regime, as well as some institutional means of distributing those responsibilities among states.  

 

Though perhaps the most morally pressing, refugees are not the only morally agents in the 

international refuge regime. And Justice for Refugees is not the only principle that ought to govern 

it. In the next chapter, I take aim at participating states and ask what justice requires of a 

distribution of refuge responsibilities among them. In so doing, I conclude that a just regime is 

one wherein states are distributed responsibilities according to their capacity to accommodate 

refugees – this is Justice Among States. 
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Chapter 3: Justice Among States 

 

Introduction  

 

In the introduction of this work, I posited distributive injustice among states as the second obstacle 

to the realization of justice in the refuge regime: Some states (usually poor) host most of the world’s 

refugees while many others do comparatively little.1 To correct this injustice, we need a principle 

of distribution. In this chapter, I explore what principle of distribution is appropriate for the 

regime. In so doing, I draw from the justice theory of John Rawls, and in particular his ‘Difference 

Principle.’ I argue that a just distribution of responsibilities among states is one that is fair, where 

fair is a distribution that tracks with states’ capacity to accommodate refugees. I further, drawing 

from Rawls, argue that divergence from such a distribution is tolerable if it benefits states with the 

least capacity. I leave it to Part 2 of this work to define what means best accomplish that 

distribution.  

 

Before proceeding, a few clarificatory points are necessary. First: Below, I consider what justice 

requires of a distribution of refuge responsibilities among states. Given this focus, I incorporate 

Rawlsian justice theory and consider what might constitute a fair distribution. I, therefore, neglect 

considerations of what justice might require of states that have failed in their moral duties. Just 

desert, retributive or restorative justice simply fall outside the remit of this chapter. I consider a 

related issue – that of partial compliance – in Chapter 6 of this work.   

 

Second: It will likely surprise the reader that the following argumentation does not consider the 

‘international Original Position’ theorized by Rawls in The Law of Peoples.2 This – Rawls’ second 

Original Position – is developed with the international community in mind. Why, then, do I omit 

it here? I do so for two reasons. The first is that I mean to address a distributional problem. Such 

a distributional problem requires a distributional solution. Among the eight principles of 

international justice deduced by Rawls in The Law of Peoples, none serve as a principle for 

distributing duties among agents in the international space.3 The second reason is that if one is 

 

1 Further, it is also clear that the causes of current inequalities are based on what Rawls would consider 
morally arbitrary  characteristics – characteristics that, at-base, do not justify inequality (1972: 77). These 
include geography, chance, etc.  
2 Rawls 1993.  
3 Rawls’ eighth principle provides the basis to help refugees and therefore gives good reason that a state 
ought to participate in the international regime. It reads: ‘Peoples have a duty to assist other peoples living 
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willing to accept a few basic premises, the Difference Principle is fit to regulate inequalities in the 

distribution of refuge responsibilities among states in the regime. The treatment of states as though 

they are individuals will doubtlessly be the greatest obstacle to an international application of 

Rawlsian justice theory.4 In some of what follows, I aim to assuage this concern and provide some 

reason to apply it in the case of the refuge regime.  

 

Third, in what follows, states will be treated as subjects of justice. In this sense, they are treated as 

though they are owed, and do owe, duties of justice to one another. On first view, it may seem 

necessary to qualify states as subject of just consideration. There are, of course, many accounts 

from which one could do so: One could draw upon the social contract tradition and trace the 

moral value of states to the moral value of their people, for whom they are charged to protect and 

from whom their rights are derived. One may also, following Michael Walzer, look to the 

relationship shared between state and people and recognize moral value in the fitness between 

them. Or, one could simply point to the role that distributive injustice has played in the current 

regime and conclude that states should be subjects of distributive justice simply because injustice 

among them has resulted in injustice for refugees.  

 

All of the above are plausible, though perhaps unnecessary. What I do below is explore what 

principle of distribution is appropriate among states. This does not require that the moral quality 

of states be known. Consider briefly, the (not implausible) possibility that the modern state is not 

morally valuable. Suppose further that there is good reason to abandon the concept of the state 

altogether. In a world where this is true, but nevertheless the state persists, we may still consider 

the state subject to just consideration. Why? Because it is not clear if or to what extent subjects 

must be morally valuable to warrant consideration of distributive justice among them. Without 

reference to ‘the states’’ moral value, we may still conclude that distributive justice among states is 

a worthwhile goal. I do so here.  

 

Justice Among States  

 

 

under unfavorable conditions that prevent their having a just or decent political and social regime’ (1993: 
37). Nevertheless, this principle falls short of offering a principle of distributing this duty among capable 
states.  
4 Here, I refer to Rawls’ reticence to apply his Difference Principle globally. Rawls argues that a global 
application of the Difference Principle cannot be done because the principle is founded on decidedly liberal 
principles upon which many societies do not agree (1993: 63). 
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Let us now deduce what a just distribution of refuge responsibilities among states might look like. 

Here, I borrow from John Rawls and, like others before me, apply his theory of justice to the 

international space. Only my application is more modest: I apply it only to the international refuge 

regime and its constituent states. That I limit my application only to these is an important feature 

of what follows.  

 

I assume the reader has some familiarity with Rawls, so a full explication of his theory will not be 

provided below. Instead, I provide some reason that, by application of Rawls’ ‘Difference 

Principle,’ a ‘fair’ distribution is one that is capacity considerate.  

 

In A Theory of Justice and subsequent works, Rawls deduced two principles that guide just 

institutions.  

 
1. Each person is to have an equal right to the most extensive total system of equal 

basic liberties compatible with a similar system of liberty for all.5  
 

2. Social and economic inequalities are to be arranged so that they are both:  
 

a) Attached to offices and positions open to all under conditions of fair equality of 
opportunity. 
 

b) To the greatest benefit of the least advantaged, consistent with the just 
savings principle. 6 

 

Rawls justifies both principles by arguing that they would be chosen by reasonable individuals in 

an ‘Original Position,’ wherein individuals were distanced from morally arbitrary factors (talents, 

income, etc.) that may bias their consideration of principles of justice; wherein they were behind 

the ‘Veil of Ignorance.’ In what follows, I focus on 2b: Rawls’ Difference Principle. 

 

Both of Rawls’ principles (and sub-principles) of justice may be applicable in some way to states 

of the refuge regime. In what follows, I apply Rawls’ principle of distribution – his Difference 

Principle – to the international refuge regime. Before I do so, I provide some reason that the 

Difference Principle can be so applied.  

 

 

 

5 Rawls 1971: 53.  
6 The ‘just saving principle’ is the agreed upon determination of how much resources are necessary to save 
for future generations. All taken verbatim from Rawls 1971: 266.  
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Justice Among States: A Defense 

 

Let me attempt to forestall an inevitable rejoinder: It could be (and has been) levied that Rawlsian 

justice is not fit for application to the international space. Rawls himself defended a limited, 

domestic application of his theory of justice, and in so doing resisted attempts to apply his theory 

outside of a closed political society.7 If it is true that a closed society is necessary for distributive 

justice, it would seem in vain to speak of justice among states. What I want to do here is provide 

some reason why Rawls’ domestic distributive principle can be applied to an international society: 

the society of states that make up the refuge regime.  

 

The Basic Structure  

 

For Rawls, ‘the primary subject of justice is the basic structure of society.’8 Given its central role 

in Rawls’ theory of justice, an application of Rawls to the refuge regime would necessarily have to 

show that a basic structure exists among participating states. Let us then look closely at the basic 

structure. Rawls’ principles of justice regulate the basic structure of society by controlling:  

 
the way in which the main political and social institutions fit into one system of 
social cooperation, and the way they assigned basic rights and duties and regulate 
the division of advantages that arises from social cooperation over time.9  

 
Because such a structure cannot, it is thought, be located between society but only in them, it 

makes little sense to refer to how political and social institutions cooperate, assigned rights and 

duties, and regulate the division of advantages among them. Rawls’ justice theory, then, is widely 

thought to have an anti-cosmopolitan posture, limited only to the domestic arena wherein the 

basic structure is present and persons subject to it have claims and responsibilities upon one 

another.10  

 

I am here considering the existence of a basic structure not among states broadly, but among 

participating states of the refuge regime. Let me first break down the basic structure into three 

 

7 I’m thinking here of Law of Peoples (1993) and to Rawls’ exchange with Charles Beitz (1975).  
8 1971: 6. A society’s basic structure includes the arrangement of its core institutions: a society’s political 
constitution, its legal system, its economy, and its families. 
9 I quote Rawls’ definition of ‘basic structure’ in Justice as Fairness – its most recent articulation (2001: 10).  
10 I am here referring to claims and responsibilities of distributive justice. Rawls’ explores what duties are 
held by people of different societies in Law of Peoples (1993).  
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constituent parts, which I’ll call ‘necessary terms of cooperation:’11 The principles of justice govern 

the basic structure of society. The basic structure, in turn, is how the main political and social 

institutions of a society 

 

a) Fit together into one system of social cooperation, and the way they  
b) Assign basic rights and duties and 
c) Regulate the division of advantages that arise from social cooperation over 

time.  
 

Where we find these terms of cooperation, we might confidently conclude the existence of a sort 

of basic structure that constitutes the subject of principles of justice.   

 

Can a basic structure be found among states in the refuge regime? Put another way: Can the 

necessary terms of cooperation be located among participating members? I think so. Let us take 

each term in sequence: Consider a): There is little doubt that states party to the Convention, by 

consenting to its requirements and following them, are engaged in a multi-state, cooperative effort. 

What we have in the regime is a consensual consortium of independent actors, ‘fit together’ in a 

single system, with explicit responsibilities of parties bound by a common purpose. We might 

conclude, then, that the refuge regime – as an institution – forms one ‘system of social 

cooperation.’ How parties form such a system is the subject of principles of justice.12 

 

Are b) rights and duties assigned among parties to the regime? Here, again, we may observe that 

states party to the regime are assigned basic rights and duties as defined by the 1951 Convention 

and the 1967 Protocol. Perhaps the most apparent is the definition of a refugee and the rights to 

which one is entitled upon gaining refugee status. These include contracting states’ duties to refrain 

from discrimination,13 the provision of property rights comparable with nationals of contracting 

states,14 and access to courts comparable to nationals,15 among many other provisions. Perhaps 

the most apparent duty assigned among states is the principle of non-refoulment. There seems 

little room to dispute the dispensation of such a duty among states: So strong is the principle that 

 

11 I am inspired here by Arash Abizadeh (2007: 318-358).  
12 I consider the refuge regime – as an institution – as separable from the overall international order because 
the regime, unlike the international order, is bound by common purpose.  
13 Article 3 UNHCR 2010: 17.  
14 Article 13 UNHCR 2010: 20.  
15 Article 16 UNHCR 2010: 21.  
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it is ‘increasingly seen as peremptory – a fundamental principle of international law that cannot be 

derogated.’16  

 

The Convention prescribes duties not only to contracting states but to refugees. Article 2 of the 

1951 Convention reads:  

 

Every refugee has duties to the country in which he finds himself, which require 
in particular that he conform to its law and regulations as well as to measures taken 
for the maintenance of public order.17 

 

Given the presence of these rights and duties, assigned as they are to participants, we can identify 

the assignment of basic rights and duties among participants. This assignment is subject to 

principles of justice.  

 

There is then c) how social and political institutions regulate the division of advantages of 

cooperation over time. At first glance, this may seem a difficult condition to observe within the 

regime. Critically absent is an institution tasked with distributing advantages among participants.  

 

There are two plausible responses to this concern: On the first, there may be a coherent 

distribution institution sufficient to locate a basic structure among states. On the second, it may 

be that locating a distributional institution is not necessary for application of the principle of 

justice. I’ll address these two responses in sequence.  

 

First: Though the refuge regime lacks a redistribution body, the Convention does stipulate a 

distribution of responsibilities among states. Here, we can again look to the principle of non-

refoulment:  

 
No Contracting State shall expel or return (‘refouler’) a refugee in any manner 
whatsoever to the frontiers of territories where his life or freedom would be 
threatened on account of his race, religion, nationality, membership of a particular 
social group or political opinion.18 

 

 

16 Cherem 2016: 197.  
17 Article 2 UNHCR 2010: 16. 
18 Article 33, Section 1, UNHCR 1951. 
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We may observe that the principle of refoulment does distribute duties among states: Those states 

that receive refugees have special duties to them because of the principle.19 To the extent that 

states abide by the principle of non-refoulment,20 their behavior is regulated by it. The way in 

which refoulement advantages states is an appropriate subject of the principles of distributive 

justice.  

 

Second: We might, as others have done, distinguish between the ‘site’ of justice and the ‘scope’ of 

justice. As covered, the basic structure of society is the subject of principles of justice. But precisely 

what is a basic structure is the subject of scholarly dispute. One may consider the basic structure 

as being the ‘site’ of justice, concerned with ‘kinds of objects’ to which principles of justice are 

appropriately applied (an institution, an agent’s action, a set of rules). The principles of justice 

would, then, be only applicable to contexts in which those objects are present.21 Given the absence 

of an institution for regulating the advantages of cooperation among states in the regime, one 

argument against an application of justice principles is simply that the requisite ‘site’ of justice – a 

regulatory institution – is absent. The regime is, then, not subject to principles of justice.   

 

But one may also consider the basic structure as concerning the ‘scope’ of distributive justice. On 

this view, the basic structure is the ‘range of persons’ who have claims of justice among one 

another. Principles of justice, then, apply to agents who hold justice claims on one another.22  

 

At issue with the rejection of a basic structure on the grounds that no requisite institution is present 

suffers from one problem: It treats the ‘subject’ of justice – the basic structure – as only a ‘site’ of 

justice while curtailing the ‘scope’ of just consideration. The ‘site’ and ‘scope’ of justice are, as I’ve 

described, different. To reject that the principles of justice apply to, for example, cases with no 

regulatory institution is to limit the ‘scope’ of justice because no requisite ‘site’ exists. But this 

move need not be made: If one is willing to accept the simple premise that states have claims of 

justice on one another, there seems little reason to limit the ‘scope’ of principles of justice because 

there is no ‘site’ of justice.  

 

 

19 You may think of this principle as stating: ‘In whatever state refugees land, that state must provide refuge 
(or find another state that will)’.  
20 Non-refoulement is a well-respected legal norm (Cherem 2016: 197).  
21 Abizadeh 2007: Section 1 
22 Ibid   



 58 

Put more clearly: While advantages are unequally distributed among participants of the refuge 

regime, it is not clear that how these advantages are distributed fall outside the scope of distributive 

justice. This is particularly true given the institutional nature of the regime, understood as a joint 

effort of agents who are assigned specific rights and duties. Indeed, as I argue throughout this 

work, the distribution of advantages (understood in terms of refuge responsibilities) can and 

should be subject to principles of distributive justice.  

 

Given that the refuge regime can be understood as a) a system of cooperation with b) assigned 

rights and duties c) among agents whose advantages are subject to just consideration, the question 

emerges: What is the refuge regime if not a sort of society with a coherent basic structure? If the 

reader is comfortable considering states party to the regime as subject to considerations of 

distributive justice, and I have in the above been successful highlighting the basic structure within 

the regime, one may see how a Rawlsian theory of justice, and in particular the Difference 

Principle, is applicable to the refuge regime.   

 

A Principle of a Just Regime: Fair Capacity Consideration 

 

I have until now given some reason that Rawlsian justice theory is applicable to the refuge regime. 

If I have successfully convinced the reader of the appropriateness of Rawls in this context, next 

comes the task of defining ‘fair’ as ‘capacity considerate.’ 

 

Let me first offer a simple reason why a states’ capacity is worth considering: A state that has the 

capacity to aid refugees is one that can aid refugees. If we are here interested in establishing a refuge 

regime wherein refugees’ interests are provided, we would reasonably be interested in a state’s 

ability – its capacity – to make those provisions. Moreover, we would reasonably be interested in 

multiple states’ relative capacities to make these provisions. Among these provisions are some 

basic interests already discussed: A state’s ability to provide for a long and healthy life for its 

residents, as well as a decent education, a general minimal standard of living, as well as those 

political liberties associated with human agency (vote, speech, religion, etc.). These capacities are 

covered in more detail in Part 2 of this work, where I engage with prominent metrics for 

determining a just distribution among states.  

 

In sum, my argument is as follows:  
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Justice requires a fair distribution of refuge responsibilities among states that 
considers each state’s relative capacity to provide accommodation for refugees. 

 

I want to now appeal to the reader’s intuition regarding the behavior of reasonable states in an 

Original Position. These states (or representatives of them) would have no idea of their wealth, 

size, stability, etc. As such, they could not refer to such characteristics when determining a 

distribution principle. They may be rich, big, and politically stable, but they may also be poor, 

small, and ridden in sectarian strife.  

 

If made unaware of such characteristics, might reasonable states agree among them that their 

capacity to host is a relevant criterion? There is some reason to think so. No reasonable state would 

agree to a principle that risks subjecting itself to a distribution that exceeds its capacity.23 Though 

there remains a chance that a state will receive a distribution below its capacity absent such a 

principle, it would seem this is a chance not worth taking when a distribution commensurate with 

its capacity is possible. 

 

It is not controversial to think that states would reasonably agree that their capacity is an important 

consideration for determining distributions of refuge responsibilities. States, of course, differ in a 

great many ways, including in economic policy, social and political culture, etc. Inequalities among 

states, at least in part, would reflect those differences. What principle may states agree on that 

regulates those inequalities? For the same reasons that reasonable states would elect to select their 

capacity as a distribution principle, they may also agree that departures from such a distribution is 

justifiable only in cases where those with the least capacity are advantaged. 

 

At issue again is the possibility that one state may take the position of a state with little capacity. 

Reasonably wanting to control for that possibility, states would agree to a sort of Difference 

Principle. A reasonable state would recognize that if it were to be of lesser capacity (poor, lacking 

in resources, politically unstable, etc.), inequality in distributions is justifiable if it redounds to its 

benefit. Similarly, a state in the Original Position would reasonably conclude that if it were among 

those states with greater capacity (rich, ample resources, politically stable, etc.), it would justly 

expect that inequalities between it and peers would not benefit it, knowing that it (or any state) 

would have sufficient capacity. By concluding on this principle of distribution, states would 

 

23 Note that states have already agreed to something similar in their commitments to the principle of non-
refoulment.  
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reasonably decide to eliminate the possibility that it would be distributed an allotment in excess of 

its capacity.  

 

In this way, it seems intuitive that states in an Original Position would conclude that all would 

benefit from the realization of the Difference Principle in the regime. This is consistent with the 

application of Rawls’ Difference Principle to a domestic society: Social and economic inequalities 

could be justified only if they advantage the least advantaged. Similarly, distributive inequalities in 

the refuge regime could be justified only if they advantage the least advantaged – those states with 

the least capacity. 

 

If one accepts that Rawlsian justice theory is applicable in a sort of society of states and that those 

states would reasonably agree on a capacity-based distribution, one need only apply the Difference 

Principle to the refuge regime. This requires only the substitution of relevant subjects to account 

for the circumstance to which it is applied. The most obvious is that states are substituted for 

persons in Rawls’ Original Position, just as inequalities in refuge responsibilities are substituted for 

inequalities related to social and economic concerns. After the necessary substitutions, the 

following, amended Difference Principle reads:  

 
2. Inequalities in refuge responsibilities are to be arranged among states so that they are:  

a. To the greatest benefit of states with the least capacity to provide accommodation 

for refugees.24 

 

Implications of this Principle  

 

Having developed a principle for the distribution of refuge responsibilities among states, let us 

now consider a few implications of its application.  

 

First: With a principle of distribution now determined, it is possible to consider appropriate metrics 

with which to determine a just distribution of responsibilities among states. By this, I mean that 

we now have a principled standard against which the moral value of a particular distribution metric 

can be determined: A metric must support Justice Among States. It must be capacity considerate. I 

will not explore appropriate metrics here – Part II of this work is dedicated to the subject. It is 

 

24 I remove ‘consistent with the just saving principle’ in full because we are not interested in letting refuge 
quotas go unfulfilled.  
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worthwhile only to emphasize at this juncture that with a principle of distribution now intact, we 

can move forward in an analysis of distribution metrics. 

 

Second: In Rawls, we see that the application of the Difference Principle can have implications 

not only to groups generally – that is, the difference between the least and worst off of a group – 

but also to sub-groups.25 Applied to the refuge regime, this means that the realization of the 

Difference Principle may not only affect the relative positions of the states with the most and least 

capacity to host, but also those states with marginally greater or marginally lesser relative capacities.  

 

To illustrate, suppose we accept that a country’s gross domestic product (adjusted for the relative 

purchasing power parity) is an appropriate reflection of states’ capacity – an argument I make in 

Chapter 4 of this work. Take for example, the marginal difference between France and the United 

Kingdom.26 Were the Difference Principle realized in the regime, we may expect that France be 

distributed a marginally greater portion of responsibilities than the UK, with any deviations from 

such a distribution justly benefitting the UK – the state with the (marginally) lesser capacity. This 

process continues among all states party to the regime.  

 

Third: Relatedly and perhaps most importantly, one feature of the Difference Principle is that it is 

sensitive to the dynamic nature of the refuge regime. I use ‘dynamic’ here to refer to two 

characteristics: 1) a state’s dynamic placement along the rank-order of capacities and 2) the 

dynamic effects of hosting. Let me take these two points in sequence.  

 

States’ capacities fluctuate according to a great variety of economic, political, and social events. 

The rank-order of states’ capacities, then, changes with these fluctuations. Take, again, the 

examples of the United Kingdom and France. While currently, France has marginally greater 

capacity than the UK (in terms of GDP as PPP), this was not true as recently as 2015, when France 

trailed the UK.27 The placement of states along the rank-order of capacities is constantly in flux, 

and a principle of distribution would necessarily have to account for changes in the rank-order. 

 

 

25 See Rawls’ discussion on the ‘chain connection’ and ‘close-knitness’ (1971: 69-72). 
26 I choose these countries because they have comparable GDP as PPP’s at 3,115,307 (France) and 
3,019,057 (UK) in 2020. France and the UK are ranked globally #9 and #10, respectively, and thus are 
neither states with least nor most capacity. Data taken from data.worldbank.org. 
27 Data taken from the International Monetary Fund (2021).  
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Is this a problem for the Difference Principle? No. The Difference Principle need only be 

repeatedly applied to account for changes in the rank-order that result from changes in capacities 

of states. Where changes in capacity occur, the rank-order of states adjusts, and the Difference 

Principle is re-applied to the new rank-order. The result is a new calculus from which a just 

distribution of responsibilities (and justifiable deviations from it) can be determined.  

 

The second issue relates to the underlying assumption that the number of responsibilities 

distributed among states positively correlates with states’ capacities. But this assumption need not 

be made: Just as there is variation in states’ capacities, so too is there variation in the effect that 

hosting has on particular states. This effect, the reader might observe, is only loosely related to the 

number of refugees a state admits. There may be times when it is necessary to decouple a numeric 

distribution of responsibilities from the rank-order of states’ capacities. Let me expand upon this.   

 

At issue here is the idea that a states’ capacity should not always positively correlate with a numeric 

responsibility allotment, wherein the state with the greatest capacity is given the greatest number 

of refugees and the state with the second greatest capacity is given the second greatest number, 

and so on down the rank-order. There is the possibility that a numerically many refugees introduce 

benefits for the receiving states, or that a numerically few refugees introduce outsized difficulties 

for the receiving state (or vice versa).  

 

Consider that host states are often benefitted from the populations they host. The benefits brought 

to Canada and Uganda by their refugees, for example, are well documented.28 In such cases, it 

would seem nonsensical to consider Canada or Uganda as being advantaged by a lesser allotment. 

Consider, by contrast, cases wherein the reception of refugees constitutes a detriment to the 

receiving state. Perhaps its political or social culture is conflictual with those it hosts. Or, as 

happened in the Democratic Republic of Congo (then: Zaire) following its reception of Hutu 

fleeing the Rwandan Civil War, those received may contribute to political instability.29 In such 

cases, it may be sensible to consider Congo as being advantaged by a smaller allotment.  

 

Hosting simply has a dynamic effect on host states and those effects are not directly linked with 

the number of those hosted. We have some reason, then, to conceptually separate a numeric 

 

28 In Canada, refugees report high rates of employment, income, and tax revenue. For more on Canada, see 
Statista.com (2021) ‘Refugees in Canada: Statistics and Facts.’ In Uganda, refugees are thought an economic 
asset for the many entrepreneurs among its refugee community. For more on Uganda, see Betts (2014). 
29 Denyer 2000.  
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distribution from the capacity-based rank-order of states in some cases. A principle of distribution 

must account for these cases.  

 

Dynamic variations in the effects of hosting are not a problem for the Difference Principle. Why? 

Because dynamic effects can be accounted for in the principle’s concept of ‘advantage.’ 

‘Advantage’ need not be considered strictly in numeric terms, where ‘advantage’ is conferred to a 

state with lesser capacities by a smaller allotment of responsibilities. If, for example, the UK, 

though of lesser capacity than France, is nevertheless advantaged by hosting a greater number, the 

Difference Principle would tolerate a numerically larger distribution for the UK than for France, 

all else being equal. Understood like this, the Difference Principle is sensitive to the dynamic 

effects of hosting among and between states and can regulate advantages beyond simply numeric 

terms.  

 

Conclusion 

 

In this chapter, I’ve argued, drawing from Rawls, that states are owed simple duties of fairness. 

I’ve gone further to defend a conception of fairness that requires any inequalities in the distribution 

of refuge responsibilities advantage those states with the least capacity. In so doing, I have 

established the second principle of a justice regime: Justice requires that refuge responsibilities be 

fairly distributed among states, where a ‘fair’ distribution is one that is capacity considerate and 

departures from such a distribution are justified if it advantages states with the least capacity.  

 

With the two principles of a just regime established, next comes the important task of 

implementing them to distributional issues within the regime. In Part 2, I consider important 

normative concerns that stem from the application of the two principles of justice onto the real 

world: What is a state’s ‘Fair share’ of responsibilities? In thinking about this question, I investigate 

the tricky issue of which logic is the appropriate one to determine the distribution of refuge –

Which metric justly distributes responsibilities among states? With Justice Among States as a guide, 

I consider a curiously under-explored metric: Gross Domestic Product adjusted for Purchasing 

Power Parity (GDP as PPP). Thereafter, I consider the Human Development Index (HDI) for its 

ability to capture normatively salient features of states; namely, their ability to provide for basic 

interests. In so doing, I apply the Human Development Index to Justice for Refugees. I then take 

on the important issue that results from the non-performance of one’s duties in a collective effort: 

Is a complier morally required to do what the non-complier has failed to? Are they required to 
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‘take up the slack?’ Present in all these will be the principles of a just refuge regime developed here: 

Justice for Refugees and Justice Among States.  
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Part II: Refuge Distribution  

 

In recent years, asylum claims have reached unprecedented numbers. Meanwhile, many states are 

unwilling to accommodate the influx.1 The result is injustice: As of this year, 86% of the world’s 

refugee population are hosted in developing countries, and 73% have clustered in states proximal 

to their homes.2 Tragically, most refugees are hosted in states scarcely capable of providing for 

their basic interests.3 The UNHCR reports that nearly 8 in 10 of the world’s refugees are hosted 

in countries or territories affected by acute food insecurity and malnutrition, and 4 in 10 of 

displaced persons are children.4 The refuge regime has simply failed to accomplish its most basic 

objective: to protect the basic interests of refugees.  

 

States have duties to accomplish this objective. But this is not a duty that falls solely on any one 

state. Of course, no one state could host the world’s stateless, and it is not clear that it should even 

if it could: The duty to help refugees is one carried by all capable states. How, then, do we distribute 

responsibilities among them? One plausible solution is to distribute refuge responsibilities among 

states via a quota allotment. In such a distribution, individual states are assigned responsibility to 

provide refuge for a given number of refugees. Such a scheme I call a ‘quota distribution.’  

 

Such an enterprise would necessarily be multi-state: A cooperative institution wherein 

responsibilities are assigned and regulated. Given that it is such, a few pertinent questions arise. 

There is first the important issue of original distribution: ‘What is a single state’s “Fair Share” of 

responsibilities?’ This question, for reasons I expand upon below, involves determining some 

comparative logic – some metric – by which an individual states’ responsibility is determined. In 

this work, I make that determination by application of the principles of a just regime. In Chapter 

4, I consider Gross Domestic Product adjusted for the Purchasing Power Parity. I argue that GDP 

as PPP is a just metric because it captures characteristics of states that are relevant to a capacity-

based distribution. In particular, the GDP adjusted for purchasing power parity is better able to 

compare the costs borne by states as well as their ability – their capacity – to bear those costs. In 

Chapter 5, I proceed to consider the moral value of the Human Development Index (HDI). I 

 

1 UNHCR 2021; Crisp 2003: 76.  
2 UNHCR 2021. 
3 UNHCR 2021; Moraga & Rapoport 2014: 104-105; Schuck 1997: 253. 
4 Ibid 2021 
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argue that the HDI is morally valuable because it captures states’ ability to provide for the basic 

interests of those in its care. In particular, I argue that the HDI is valuable because it captures a 

state’s ability to provide for a certain standard of living and education, as well as the life expectancy 

of its residents.  

 

Once a just distribution metric is determined, quota allotments can be distributed. After such a 

distribution, it remains possible that one or more states renege on their responsibility. In such 

cases, ‘What is morally required of those states that have already fulfill their requirements? Are 

they, required to “Take up the Slack?”’ In Chapter 6, I engage with these questions and argue, 

consistent with Justice for Refugees, that responsibilities to refugees endure in cases of partial 

compliance, but because of political concerns, we should thoughtfully apply this ethic.  

 

‘Burden-Sharing’?  

 

Before I proceed, I want to make an important point: The relevant literature has until now referred 

to the act of distributing refuge quotas among states as ‘burden-sharing’.5 Such schemes are 

likewise ‘burden-sharing’ schemes, and their principal objective is to distribute, as equitably as 

possible, the ‘burden’ of refuge. This is a conceptualization of the regime and its objective that, I 

argue, is worth reconsidering.  

 

The reasons for such descriptions are, of course, multiple: States often consider responsibilities to 

outsiders as inconvenient or of lesser importance than those responsibilities it holds for its own. 

This is doubly true when those outsiders are in necessitous circumstances that require resource 

and energy to ameliorate, as is certainly true of refugees.6  

 

The first and most troublesome part of thinking about the refuge regime as ‘burden-sharing’ 

institution is the connotation attendant to ‘burden:’ It seems to suggest a pejorative view of 

refugees. At issue is the implication that what is being distributed – the provision of asylum – and 

the moral compulsion to fulfill them both constitute a ‘burden’ to receiving states. Both these rest 

on several specious contentions.  

 

5 Indeed, the term is ubiquitous in the literature and a comprehensive list is impossible here. Though a few 
prominent works come to mind: Bauböck, 2018; Betts & Collier 2017; Miller, 2016; Rossi, 2017; 
Thielemann, 2003, 2018; Schuck, 1997.  
6 This sentiment is often taken to advantage some domestic personalities, who Matthew Gibney refers to 
as ‘political entrepreneurs’ (2015: 449).  
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It may also be that ‘burden-sharing’ is an inaccurate expression. The problem here is that 

describing the provision of refuge as a ‘burden’ connotes that the costs of performing a particular 

action – refuge, in this case – outweighs the benefits of doing so; that the resources required of 

receiving states – including processing and accommodational costs, but also food, medical and 

security provisions – are greater than the benefits that one country may accrue. That is to say, the 

immediate costs associated with these provisions exceed its attendant benefits, and therefore 

constitute a net cost; a real burden. This cost-benefit calculus is spurious, or so I argue.  

 

One problem with this cost-benefit calculus is that it considers ‘benefits’ that are often artificially 

curtailed.7 Refugees are often prohibited from entering the labor market, and this prohibition limits 

their capacity to contribute economically, thus driving down potential economic ‘benefits.’ This 

problem is only exacerbated by the lack of free movement, with many refugees being often forced 

to live in camps and made dependent on public dispensation to satisfy interests (that could perhaps 

be satisfied by mobility and gainful employment). A concerning 22% of the world’s 20.7 million 

refugees are currently in such situations.8 These practices unnecessarily skew the cost-benefit 

calculus in favor of the ‘cost,’ and likely contribute to viewing refuge provision as inherently 

burdensome.  

 

Such prohibitions need not exist, however. Barriers to economic productivity are products of 

receiving state policy, enacted often to reduce a states’ attractiveness to asylum seekers or to 

protect domestic jobs and wages. This negatively skews the (material) benefits accrued to host 

states, but also positively skews the costs. Mathias Czaika, director of the International Migration 

Institute, puts this problem plainly:  

 

Having different characteristics in terms of skills and education immigrants should 
be rather complementary to native labour and therefore beneficial and generating 
a positive impact on employment and earnings if they are allowed to join the 
workforce.9 
 

Given that the benefits of providing refuge are often unnecessarily curtailed by state policy, there 

may be an implicit error in the language of ‘burden-sharing:’ It conflates cases wherein refugees 

 

7 I’m thinking here of national policies that disallow true ‘autonomy;’ the right to work, to move, to 
incorporate, etc. – all necessary for economic productivity. For more see Betts & Collier 2017. 
8 USA UNHCR 2021 
9 2005: 105 
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are not allowed to contribute with cases wherein they elect not to. If so, there seems good reason 

to reconsider the language of ‘burden-sharing.’ 

 

Another problem with this nomenclature is that it is inflexible; it implies that in all cases, the 

costliness of refuge constitutes a burden to a receiving state. This does not account for the highly 

variable nature of the international refuge regime, nor does it consider the circumstance in which 

the refugee arrives at their destination state. States vary considerably in ways many that inform 

both the costs and benefits of the provision of refuge. For example, there is much variation in the 

proportion of refugee populations to domestic populations among receiving states, driven as they 

are by a great variety of determinants.10 States also vary in their offerings to refugee and asylum-

seeking populations.11 Hosting costs, therefore, vary radically among states, such that describing a 

collective effort as ‘burden-sharing’ fails to capture the variable cost-generators among states that 

result from varying hosting standards and procedures among them.12 

 

It could plausibly be said that the responsibilities we share because of the compulsion of justice 

are themselves a burden. Perhaps: reasonable minds may disagree here. It is sufficient to point out 

only that this language is non-optimal. It is, of course, not a necessary condition of responsibilities 

that they constitute a burden; the moral quality of the performance of some responsibilities – say, 

the responsibility of care shared between parents and children – couldn’t be captured entirely if 

described as ‘burdens.’ To do so unnecessarily adds descriptive, perhaps negative content onto 

responsibilities.  

 

If one accepts the above, what is left is only cases wherein states host against their will and could 

then be said to be ‘burdened’ by virtue of being made to do something that they do not elect. But 

is it accurate to say that one is ‘burdened’ when obliged to behave in ways not elected? Or, more 

specifically, is it accurate to say that one is ‘burdened’ when obliged to engage in behaviors 

compelled by justice? It does not strike me as so. We have duties of justice, we are not ‘burdened’ 

by justice. Framing it in these terms seems unnecessary. Instead of ‘burden-sharing,’ I submit that 

 

10 For a complete empirical analysis of the varying determinants of asylum migration, see Neumayer 2004: 
389-409. 
11 These variations have commensurate costs, e.g. whether asylees are afforded permission to work, to 
incorporate, or are kept in detention centers. 
12 Systems differ with respect to adjudicating procedures of refugee status, including the duration a decision 
of status is reached, appellate opportunities, potential naturalization process, etc. (Czaika 2005). 
Consequently, there are disparities in national costs of provision, e.g., costs per refugee were once estimated 
at $16,596 in Denmark, $10,299 in Sweden, and $4,622 in Australia (Jandl 1995). 



 69 

such schemes be called ‘duty-sharing’ or ‘responsibility-sharing’ institutions. Hereafter, I refer to 

them as such. 
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Chapter 4: A ‘Fair Share’  

 

Introduction 

 

While there is a near consensus among philosophers that special duties are owed by the 

international community to refugees, it is less clear what is required of individual states within the 

context of a collective, duty-sharing effort. Indeed, the subject represents a somewhat neglected 

area of scholarly inquiry.1 In the following chapters, I contribute to it by highlighting two issues 

related to a quota distribution: 1) a just dispensation of responsibilities among states in a collective 

effort and 2) the requirements of individual states if one or more renege on their responsibilities. 

The former question involves, for reasons I expand upon below, the determination of some metric 

by which to define each state’s responsibility. The latter question I explore in the following chapter.  

 

My purpose in this chapter is multiple: First, I establish that justice requires a distribution metric. 

Second, I challenge the notion, commonly held in the political theory literature, that the selection 

of a distribution metric is arbitrary.2 Instead, I further develop and apply the normative principles 

spelled out in Part I of this work: Justice for States and Justice for Refugees. I submit that the 

selection of a distribution metric, though no doubt subject to a variety of political constraints, can 

and should be guided by the principles of a just refuge regime. Third, I explore the moral qualities 

of different metrics and argue that prominent metrics present in the migration literature – namely, 

national GDP – can be improved. Finally, I offer a critical analysis of two metrics curiously absent 

from both the political theory and refugee studies literature: The gross domestic product adjusted 

for purchasing power parity (GDP as PPP) and the Human Development Index (HDI). I argue 

that the former metric captures states’ capacity to host refugees and therefore satisfies Justice 

Among States. I further argue that the latter metric captures states’ ability to provide for the basic 

interests of persons and therefore better satisfies Justice for Refuges. Both these metrics are, 

therefore, attuned to the principles of a just refuge regime presented and defended in this work.  

 

 

 

1 Matthew Gibney writes, ‘Very little energy or effort has so far been expended by scholars on the character 
of a just distribution of refugees between states’ (2015: 66). 
2 Gibney 2008: 66; Betts 2013: 17. By ‘arbitrary,’ these scholars suggest that there are many relevant moral 
considerations in choosing a metric and that these considerations sometimes point in different directions. 
What I attempt here is to provide a principled means of navigating both these concerns.  
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Why We Need a Metric  

 

As I hope is by now clear, the radically unequal distribution of hosting responsibilities among 

states contributes to the global regime’s two-part failure: failure to accomplish its principal goal of 

protecting the interests of refugees and failure to treat states fairly. If justice requires the 

rectification of these moral failures, and a metric determines the distribution among states, then 

justice requires a metric that comports with a ‘fair share.’ The difficulty, as will be made clear, is in 

defining precisely what is a state’s ‘fair share,’ and therefore which metric, if any, is appropriate. 

 

Several theories purport to offer a definition of a ‘fair share,’ and all necessarily grapple with the 

question of the appropriate metric of distribution.3 Others have practical concerns and regard the 

application of a metric as politically unfeasible for reasons related to the nature of the refuge regime 

and its constituent states. There is also concern for the metrics themselves: Metrics consider state 

characteristics and adjudicate responsibilities according to a comparative account of them. But 

there are a great many characteristics of states to choose from, and thus a great many plausible 

metrics from which to determine a distribution. Furthermore, among those plausible 

characteristics, many will be of significant normative appeal. All this seems to suggest that the 

selection of one metric is inescapably arbitrary.4 Why, then, do we need a distribution metric?   

 

One prominent view is David Miller’s. Miller argues that the answer to the question of a just 

distribution is subject to reasonable disagreement such that arriving at a particular metric is likely 

impossible. Establishing a universal metric for refuge distribution is too vexing and states’ 

characteristics are too varying such that any proposed criteria of a just distribution is open to 

reasonable differences of interpretation regarding what metric is best. Further, there is also 

reasonable disagreement regarding the implications (or results) of the chosen metric. This is 

especially true, argues Miller, given that such determinations would be made in an international 

environment bereft of an established refuge distribution scheme with explicit processes.5 

Underlying the above is the fundamental concern that each state must decide for itself what is the 

appropriate metric and this decision may be distorted by the perceived self-interest of states.  

 

 

3 Gibney, 2015: 450; Moraga & Rapoport, 2015: 641-2; Owen 2016: 259. 
4 Gibney 2008: 66.  
5 Miller 2007: 226; 2011: 2014.  
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In addition to political complications that arise from any metric’s vulnerability to differences in 

interpretations, there is also the practical ambiguity of deciding upon a just distribution of a total 

that is itself indefinite. Simply put, it is likely doubtful we can know a ‘fair share’ of an inexplicit 

total.6 The problem here relates to the process by which refugee status is determined. As the global 

refuge regime is currently situated, individual states are responsible for determining the legitimacy 

of an asylum seeker’s claim.7 It is therefore only after the process of application and approval that 

individual cases, and therefore global refugee stocks, are confirmed. How, then, are we to 

determine an individual state’s responsibility and attribute to it a quota allotment?  

 

Miller’s view is an intuitive one. Indeed, states vary considerably in a whole manner of 

characteristics and face varying political concerns such that there likely will always be contention 

on the issue of a ‘fair share.’ What’s more, it is far from straightforward the extent to which the 

refuge regime is organized, and the individual responsibilities of members are certain. From these 

insights, Miller concludes that states should be granted ‘considerable autonomy’ to decide for 

themselves their ‘fair share’ of responsibility and thus the appropriate metric for determining it.8   

 

I want to add to Miller’s concern here: Apart from the political difficulties with which an 

appropriate metric can be determined, there are further concerns. The issue is two-fold: The first 

is that there are a great many plausible metrics. The second is that many of these metrics are, in 

their own way, normatively desirable. Consider the ratio of a receiving country’s population size 

to incoming refugee populations, or ‘refugees per capita’ as it is referred to in the literature.9 Such 

a metric has considerable normative appeal: It might, for example, signal pertinent characteristics 

of a country – its willingness to host, its receptivity to refugee populations, or even the likelihood 

of smooth integration, for example. The same is true of another metric: habitable land area. We 

might consider habitable land area as indicative of the ease with which a state can resettle refugee 

 

6 On this, David Miller observes that ‘no one can say in advance how many bona fide refugees there actually 
are world-wide (since it is only when a state takes somebody in for investigation that one can know whether 
he or she fulfills the UN Convention’s definition of a refugee, or whatever definition one prefers’ (2011: 
2034).  
7 I refer here to the legal stipulation cast in the United Nations General Assembly 1977: ‘the competent 
official (e.g. immigration officer or border police officer) to whom the applicant addresses himself at the 
border or in the territory of a Contracting State, should have clear instructions for dealing with cases which 
might be within the purview of the relevant international instruments. He should be required to act in 
accordance with the principle of non-refoulement and to refer such cases to a higher authority’ Document 
no. 12A (A/32/12/add.1).  
8 Miller 2011: 2033 
9 For more on this metric, and a breakdown of refugee per capita by country, see ‘Refugee population by 
country or territory of asylum | data’ at https://data.worldbank.org/indicator/SM.POP.REFG  

https://data.worldbank.org/indicator/SM.POP.REFG
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population because it indicates a states’ geographical capacity to admit. It seems intuitive that 

countries with geographically larger habitable land areas are more able to share space than are 

countries with smaller habitable land areas.  

 

Both refugees per capita and habitable land area carry their respective normative appeal, but so do 

they carry respective disadvantages. Population size, for example, tells us little about the political 

qualities of a country that are relevant to refugee hosting. Consider, for example, Lebanon, the 

long-time global front-runner in refugees per capita (some 19.5% of total population as of 2020).10 

To be sure, Lebanon is commendable for its exemplary work for refugees. Nevertheless, it may 

serve as an example of potential political pitfalls of a refugee per capita distribution: Relations 

between the Lebanese and refugee populations – most of them Syrian – have frayed considerably 

over the years, as confirmed by a recent surveys.11 If we are here concerned for the integrative 

capacities of states, refugees per capita may not prove an appropriate metric for the distribution 

of refuge responsibilities. 

 

Perhaps the same is true of habitable land area. Though it seems intuitive that greater habitable 

land area translates to an advantage in hosting, this metric alone tells us little of the financial 

capacity of a country to host, or of its inclusivity, for example. Moreover, refugees, like migrants 

generally, often migrate to urban environments.12 Despite its initial promise, habitable land area 

may not adequately capture the qualities of a just metric – namely state capacity – that we are after.  

 

This process can continue ad infinitum: potential metrics are many, and like those above, all have 

their respective normative advantages and disadvantages. A country’s geographical characteristics 

may have their appeal, and so too would political metrics such as corruption indices, strength of 

 

10 Christopherson 2020. 
11 In one study published by the Washington Institution for Near East Policy, Lebanese respondents 
reported decreased relations with refugees. Reasons include the perception that hosting Syrian refugees has 
proven more costly than anticipated for the Lebanese people. Referencing World Bank statistics, Riad 
Salameh, the then governor of the Lebanese Central Bank (Banque du Liban) said in 2015 that Lebanon’s 
over 1.6 million refugees cost Lebanon directly $1 billion, and $3.5 billion in indirect costs, per annum. For 
more, see UNHCR Lebanon (2018).  The same is echoed by the responses of refugees. Of the refugees 
polled, some 89% of refugee polled wanted to go back home; while 5% wanted to go to third countries, 
and another 5% gave other responses. One thing is clear: Refugees do not want to stay in Lebanon. For 
more, see Gabriel 2019. 
12 As of 2015, nearly half of all international migrants (some 244 million in that year) reside in only ten 
highly urbanized countries. Leading drivers of urban migration include economic and educational 
opportunities, cultural experience, innovation, access to work, economic welfare and social development – 
all in greater supply in urban contexts (UNESCO 2016). 
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democracy, or practicability of civil rights. All this is to say nothing of the many potential social 

concerns attendant to resettlement: i.e. cultural similarities, the degree to which a refugee might be 

able to pursue their life choices, or a country’s track record of welcoming refugees.  

 

Perhaps because of the respective appeal of the great variety of plausible metrics, there is much 

dispute over the normatively preferable one (or ones). While a few metrics have emerged as top 

candidates – including GDP, total population, or existing refugee population13 – each metric 

nonetheless measures some pertinent characteristic that has some normative appeal for someone, 

but thereby neglects other characteristics doubtlessly valued by another. As David Miller has 

convincingly pointed out, all the above leads to considerable difficulty in deciding upon a metric 

that sufficiently captures characteristics agreeable by all participants in the refuge regime. Choosing 

a metric (or metrics) for distribution seems, then, a rather arbitrary exercise.14 But it is this intuition 

that I want to challenge.  

 
A Response 
 
 
There are reasons to consider this approach unsatisfactory.15 At the level of intuition, the great 

inequality among states, and the impediment it poses to actualizing refugees’ interests, suggests 

that a lack of responsibility distribution among states is at odds with justice, both for participating 

states and, for reasons already covered, for refugees. For these reasons, Miller ‘seems to endorse 

the status quo’ in which there are radical inequalities among states and by extension unrealized 

interests of refugees.16  

 

The necessity of a metric is more deeply rooted than mere intuition or logical conclusion drawn 

from a practical analysis of the regime’s distribution problem. A distribution metric also seems 

 

13 Gibney 2008: 66. 
14 Gibney notes ‘the factors that ought to be included in determining a just metric are highly contestable’ 
(2008:66).  
15 One is that states need to do more than merely decide they’ve done their fair share: They had to have done 
their fair share. For the reasons I explore below, this requires reference to some standard for determining 
a fair share. Another critique is that the obligations of states within the regime extend beyond doing one’s 
fair share, and includes other actions such as cooperating with other states to ensure the regime effectively 
protects refugees, that the regime is supported by the international community, and that states are 
encouraged to comply with its requirements so that it might be capable of accomplishing refugee protection 
(Owen 2010: 110-111). Matthew Gibney is similarly skeptical of Miller’s position. Gibney considers it both 
pessimistic and inconsiderate of the relative consensus on appropriate metrics already emerging in the 
regime (total numbers of refugees, national GDP, and population size (2015: 457).  
16 Gibney, 2015:457. 
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necessary by virtue of justice itself. One way to approach the necessity of a metric is to consider 

how we might identify a just distribution should it be accomplished. So that a state act justly, a 

judgment is necessary to determine that its actions have been consistent with the duties of justice. 

This judgment requires reference to some logic; some ‘internationally endorsable standard of 

equitable distribution…’17 Absent such a standard, it would seem difficult to identify justice, and 

perhaps impossible to hold agents accountable to it. Considered this way, a metric serves an 

important epistemological function: It allows us to know what justice requires.18  

 

Why is this? The answer can be found in justice itself. Unique among ethical claims is that justice-

duties can, in most cases, be rightly enforced.19 To be sure, this is not to say that justice is 

necessarily enforceable – that every justice claim is enforceable or that all claims that are not 

enforceable are necessarily not justice-related.20 Nevertheless, we often consider justice-claims as 

those that require ameliorative action. I have a justice claim against the theft of my furniture, for 

example, and this claim entails non-actions by would-be burglars. Similarly, justice requires action 

from other parties (law enforcement, judiciary). These parties, it could be said, are charged with 

an obligation or duty to dispense justice and are compelled in one way or another to do so.21 It 

follows that if the performance of an action is enforceable as a matter of justice, the action must 

be, at a minimum, performable. To be performable, an action must be knowable.  

 

To demonstrate the relationship between the epistemological function of a metric and justice, 

consider the classic pond rescue case.22 In that case, what is required of a duty-bearer is clear: To 

jump into the pond and rescue the vulnerable child. This behavioral requirement is the standard 

by which the moral quality of the duty-bearer’s actions can be adjudicated: If the duty-bearer is 

 

17 Owen 2010: 111 
18 It is important to note that though a metric serves this epistemological function, that does not mean an 
institution that includes such a metric would necessarily be perfect. The point here is that a metric signals 
to states what justice requires.  
19 I make this caveat because some cases of distributive justice do not necessitate corrective action. Such 
cases are often those lacking in moral urgency: For example, that my children might rightly have a claim to 
distributive justice regarding the dispensation of gifts at Christmas. Each might rightly claim that 
disproportionate giving to one is unfair to another. I take it that this claim of fairness is one of justice, 
though certainly not one we would rightly enforce.  
20 In what follows, I unpack the tether between enforceability and justice. In so doing, I argue that perhaps 
the link between enforceability and justice is too strongly considered by theorists, including Miller.  
21 This is distinct from what Miller calls ‘humanitarian obligations.’ These, for Miller, carry no compulsion: 
Their performance may be desirable, but they cannot be justifiably enforced by a third party. In the 
following chapter, I challenge Miller’s association of enforceability with justice. For more on this, see Miller 
(2011: 242). 
22 There are many variants of this thought experiment in moral philosophy. The first was offered by Peter 
Singer (1972) and again in truncated form (1997).  
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unwilling to perform this defined action, despite the low costs of doing so, we would rightly have 

reason to condemn them. Similarly, if the duty-bearer does perform the just action, we would have 

reason to commend them. Whatever the actions of the duty-bearer, their moral quality is known 

only by juxtaposition with what we know justice requires.  

 

Consider a similar rescue case wherein the necessary ameliorative action is unknown. Suppose, for 

example, the location and specific danger facing the vulnerable individual is unknown to the duty-

bearer, and cannot become known. The victim might be drowning, but they might also be hanging 

precariously from a cliff. Whatever the specific danger facing the victim, the duty-bearer is unaware 

of the particulars of the case, including the appropriate action to save the victim. Because the 

appropriate ameliorative action is not knowable to the duty-bearer – there is no standard of 

behavior against which the action could be considered just – they have no duty to perform it. The 

duty-bearer is not a duty-bearer at all. 

 

The same is true of a collective effort at providing refuge. So that a just distribution of hosting 

practices be accomplished in the regime, some standard is required; some defined action the 

performance of which constitutes a discharged justice-duty. The principle of Justice for Refugees 

stipulates that justice requires the protection of the basic interests of refugees. But absent a metric, 

it is not clear the precise responsibility of individual states in the collective effort.  Whatever justice 

requires of states, it must be knowable to participating states, and a distribution metric is a 

mechanism by which justice-duties are known. It would seem, then, that justice requires that a ‘fair 

share’ be determined; that a metric be applied. This, no matter the difficulties attendant to making 

that determination.  

 

What of the practical difficulties of determining a fair share? How can we know a fair share of an 

inexplicit total? Or, how can a distribution occur in the absence of a distribution mechanism? 

Recall that there is ambiguity in the regime’s total number of refugees, and therefore the number 

of quotas to be distributed.  The total is simply unknown. It therefore seems difficult if not 

impossible to determine a fair share of an inexplicit total. Though Miller is correct that the global 

total of refugees fluctuates daily, and that there exists no formal international scheme for 

distributing responsibilities among states, it does not follow that a ‘fair share’ cannot be known. 

Let me unpack this. 
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On first view, though refugee populations fluctuate, nothing about this fluctuation negates our 

ability to distribute among states responsibilities for those known refugees. Further, taken 

conceptually, the lack of specificity regarding the number of refugees cuts both ways: It is equally 

impossible to determine that a state has not done its fair share as it is to determine that has done its 

fair share.23 How, then, can a state justifiably neglect its duties on the basis of an inexplicit total? 

What claim would a state have that it has fulfilled its fair share? This would seem also conceptually 

impossible. The absence of a defined total, then, tells us little about the responsibilities discharged 

by individual actors and certainly does not negate existing interest-claims of refugees.  

 

Additionally, and perhaps more importantly, it is not clear that it is necessary to know a given total 

to know an agents’ fair share. For example, all salient factors being equal, it is not necessary to 

know that size of a pizza to determine that me and my partner’s respective fair share is 50/50. 

What seems fair of a large pizza also seems fair of a small one. In the same way, the refuge regime 

need not know the precise total to adjudicate relative responsibilities of participating states 

according to an endorsed metric of distribution.  

 

Then there is the issue of the existence of a mechanism within which states’ responsibilities are 

distributed. While it is true that no formal mechanisms for coordinating hosting, it is not true that 

one such mechanism cannot exist. Apart from the UNHCR, which may be fit for such purposes, 

one need only a cursory observation of the international space to identify a litany of institutions 

broadly considered ‘Liberal’ and tasked with coordinating a variety of international efforts. 

Examples include the Climate Accords to coordinate and effect a global reduction of emissions. 

Or, the World Trade Organization tasked with standardizing international trade, settling disputes, 

and expanding market access. Then there’s the World Health Organization tasked with directing 

and coordinating matters related to global health. No doubt all these suffer from political 

difficulties that result from their being constituted by member states, though all were created to 

address matters of international importance. I see no reason why the same is not true of the issue 

of refuge. 

 

Given the great urgency of the plight of stateless populations, and the reality of the regime’s failure 

to address their plight, to my mind there seems good reason to err on the side of distributive 

justice. If what I have covered above is to be believed and justice demands some means of 

 

23 This argument has been levied by Stemplowska (2016:151) and Owen (2016:150), though regarding the 
time at which a total is calculated, rather than the mere existence of that total as I describe here.  
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determining that it has been fulfilled, then justice demands a metric. All the above does not negate 

the difficulties unearthed in Miller’s analysis. Indeed, there are a great many constraints in 

international duty-sharing institutions, many of which are explored below. While it is true that 

states vary considerably from one to another, and that individual states ultimately determine if and 

in what ways they discharge their duties of help, some means of comparing and distributing 

responsibilities among states is necessary; some threshold that must be crossed for a state to have 

done its due, however subject to dispute it might be. This is a question of metrics. Having 

established the necessity of a metric, I now turn to the process by which we can identify a morally 

suitable one.  

 

How Do We Know an Appropriate Metric?  

 

Having determined that a metric is necessary for justice in the refuge regime, next comes the 

important business of determining how we can differentiate normatively desirable metrics from 

others. Above, several challenges to this process were discussed, including that there are a great 

many characteristics to consider (and a great many metrics), and that many of them are normatively 

desirable for discrete reasons. Because of these difficulties, it is important to have an appropriate 

method for selecting a metric of distribution.  

 

While this might at first appear an arbitrary exercise, I submit that the selection of a metric is not 

at all arbitrary because we have a principled reason for choosing it; that is, if a particular metric 1) 

captures characteristics that are relevant to some established principle(s) and 2) produces results 

that are in keeping with those same principles. Here, I assert the central role of the principles of a 

just refuge regime: the protection of the basic interests of refugees and the consideration of states’ 

capacities. It then becomes worthwhile to consider a set of metrics, screening for one (or more) 

that manifest the principle of a just regime. How do we do this?  

 

There are two ways of doing so, which together constitute the methodological approach of 

Reflective Equilibrium (RE). With RE, we move back and forth between intuitive judgments of 

given principles and intuitive judgements of the effects of those principles.24 We want to challenge 

practice with theory and theory with practice. In the case of refuge distribution, we want to 

challenge contemporary distributions by reference to a distributive principle. But similarly, while 

 

24 The term ‘Reflective Equilibrium’ was first coined by Rawls (1972: 18), but was, perhaps, employed 
before him, such as in the works of Nelson Goodman (Eder, A.M. & Lawler, I. & Van Riel, R. 2018).  
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a given distributive principle may sound good ‘in theory,’ it is necessary to challenge that principle 

by reference to its application.  

 

To begin, one could develop intuitions on the moral quality of a metric by looking to its internal 

qualities – what it measures, what it omits, etc. From here, we work forwards: After determining 

a metric is intuitively just, we apply that metric and observe it in practice.  

 

The other way of proceeding, then, would be to look also at the foreseeable results of the 

application of a metric. Does it produce results that are consistent with the principles of a just 

regime? Here, we, in effect, works backwards: We determine a distribution we think is just and 

look to metrics that best accomplish that distribution. Consider a country’s history of hosting 

refugees. What might be the likely effect of a distribution based on this metric? Despite perhaps 

containing normatively attractive qualities – for example, allowing us to identify countries with 

commendable histories of discharging duties of justice – its application may produce outcomes 

that exacerbate the already-present inequalities within the regime by distributing additional refuge 

responsibilities to those states with exemplary histories.25  

 

The danger here is very real. Consider Lebanon. Though Lebanon has done more than many 

countries relative to its population, the application of this metric might require that Lebanon 

receive additional refuge responsibilities, thereby perpetuating the inequality between Lebanon and 

peer states. Here, the inadequacy of this approach comes into view: Regardless of the internal 

characteristics of the metric, its application may produce outcomes that are considered unjust.  

 

In scrutinizing various metrics below, I implement both aspects of RE. In so doing, I determine a 

just metric as one that considers characteristics relevant to the principles of a just regime, while 

also remaining mindful of the degree to which the results of that metric’s application comport 

with the principles of a just regime. In sum, morally desirable metrics will be those that embody 

the principles of a just refuge regime and produce outcomes that are attuned to the principles of a 

just regime. 

 

25 The reader will likely wonder if the same metric might be used in an opposite way: Perhaps the more 
exemplary a country’s history of hosting, the fewer quotas it receives moving forward. I take this as a 
possibility, though, this is not the implementation of the metric that I have in mind here. Further, if 
actualized this way, the metric loses what normative value it may carry: If its application means that fewer 
quotas are given to states with commendable histories, there seems little reason to consider it an appropriate 
metric from the point of view of refugees’ basic interests.  
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Before I consider the fitness of various refuge-distribution metrics, two important points must be 

made. First, though I argue that normatively desirable metrics will be those that satisfy principles 

of a just regime, I do not consider the two principles comprehensive. Those principles presented 

in the introduction of this work are necessary, though perhaps not sufficient, for a just regime. A 

regime that fails to include these principles is an unjust one, though there may be additional 

principles of a just regime left unexplored here. As such, those characteristics considered below 

are also to be considered as necessary, but not sufficient, for a just metric. Those that are 

considered here are adequate to distinguish readily unjust metrics against more considerable 

alternatives.  

 

A Better Metric? 

 
Having now defined the parameters of a just metric and offered a means of distinguishing 

appropriate ones from others, I turn now to prominent metrics that warrant attention. The first is 

the national GDP metric.26 By incorporation of the methodological approach discussed above, I 

argue that a GDP metric is normatively inadequate because it does not sufficiently capture the 

costs of hosting; it is not capacity considerate and therefore fails to meet the mark of Justice 

Among States. To improve, I recommend a minor adjustment curiously absent in the migration 

ethics literature, but replete in the literature on economics, international development, etc.: the 

Purchasing Power Parity. In the following chapter, I consider the Human Development Index and 

argue that it is, though not perfect, also worth including in the international refuge regime. The 

HDI, I argue, better captures a country’s ability to provide for basic interests and therefore satisfies 

Justice for Refugees. 

 

Gross Domestic Product 

 

Advantages 

 

 

26 National GDP is the most replete metric in the refugee ethics literature related to distribution. For an 
introduction to state wealth or GDP as a distribution metric, see Gibney 2008: 66. 
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Perhaps the most popular metric in the literature of refuge distribution is Gross Domestic Product 

(hereafter: GDP).27 The idea behind this metric is simple: The greater its GDP, the wealthier a 

country and thus the more able it is to discharge duties of help. In a distribution of responsibility 

among states, the application of this metric would require that states with greater GDP’s are 

assigned a greater share of responsibility. Likewise, states with lesser GDP’s would be assigned a 

smaller share, in keeping with their lesser relative financial ability. Undergirding this metric is, 

perhaps, the old Marxian dictum: ‘from each according to his ability, to each according to his 

needs.’28 

 

Beyond what normative reasons there might be to apply this metric, there is some empirical reason 

to suggest its natural wisdom. In a study conducted by Gerard Keogh examining various ‘pull 

factors’ of the nations of Europe, including GDP, recognition rates, and already settled refugee 

populations, it was found that GDP and recognition rates were ‘substantial and significant’ 

predictors of asylum applications among potential host states.29 The higher the GDP of a country, 

the more attractive it is to asylum seekers.  

 

But the practical advantages do not end there. A GDP metric is also attractive from the perspective 

of international relations. National GDP’s are published for global consideration, are often 

boasted about by rich states, or are used as grounds for international aid by poor ones. States seem 

unlikely to argue they are fiscally incapable of discharging duties of help based on inability and are 

likewise easily accountable for their ability. To attribute quotas according to GDP, then, seems 

both a plausible and practical means of distribution. 

 

Disadvantages 

 

In the previous section, I described GDP as a proxy for a country’s ability: It represents the 

aggregate economic activity of a country and therefore serves as a good indicator of a state’s wealth 

and thus its capacity. This is the common assumption in the political theory literature, which makes 

frequent, though under-theorized reference to a country’s GDP.30 Below, I argue that many 

 

27 National GDP is one of a few metrics by which the UNHCR figures its annual reports. The others are 
refugees per 1,000 domestic inhabitants, and refugees per 1,000 square miles. For more, see UNHCR, 2018; 
Moraga & Rapoport, 2015: 642. 
28 Marx 1875: 27. 
29 Keogh, 2013: 376. 
30 Carrera 2015: 1; Gibney 2008: 66; Gibney 2015: 450; Moraga 2016: 1; Miller 2016: 87; and to a lesser 
degree, Shuck 1997: 280.  
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theorists have been inattentive to important features of GDP, including what it captures and how.  

These omissions, as I will attempt to demonstrate below, must be included for a comprehensive 

picture of a country’s capacity.    

 

National GDP as a metric of a state’s capacity to host is only loosely tied to its true fitness and 

may not make for an appropriate metric. Below, I give reason to believe that 1) GDP does not 

give a good account of the relative costs of goods and services in an economy, including those 

related to hosting. I argue further that 2) GDP is also incapable of providing a clear comparison 

of multiple states’ economic strength (or capacity). This is especially true when the difference in 

GDP is relatively small.31 GDP therefore may not be an appropriate means of determining a state’s 

capacity and therefore fails to satisfy Justice Among States.  

 

Capacity Considerate?  

  

Let us consider GDP specifically. The Economic Times defines the Gross Domestic Product as:  

 
GDP is the final value of the goods and services produced within the geographic 
boundaries of a country during a specified period of time.32 
  

GDP is simply the sum of all monies exchanged in an economic space. To arrive at a GDP, one 

takes all the goods and services produced over a year and adds them together. The result is a single 

figure: 20 trillion, 5 billion, etc. The problem, as I unpack below, is that the prices of the goods 

and services vary considerably in different economic spaces for a variety of reasons. Because of 

this variation, an unadjusted GDP can mischaracterize the vitality of an economy, and thus its true 

capacity. 

 

Reason for variations in cost of goods are many, but one is fiscal policy. Take the cost of a 

consumable good – an apple, for example. Suppose that in 2018, in Country 1, an apple costs 5 

dollars. Suppose further that because of extraneous reasons (perhaps to stimulate demand), 

 

31 The greater the GDP differential between states, the more useful GDP is as a means of comparing states’ 
capacities. But the opposite is also true: The smaller the GDP differential between states, the less useful 
GDP becomes. For example, with an estimated GDP of 20,807,269 million, the United States would be 
more fiscally able to host refugee populations than Iceland, with its nominal GDP of 20,805 million. The 
picture becomes considerably vaguer when comparing Iceland with Yemen and its comparable GDP of 
20,948 million. In the latter comparison, it seems likely one would conclude Iceland is more able to host 
than Yemen and likely for non-fiscal, political reasons. All figures are taken from the International Monetary 
Fund, 2020.  
32 The Economic Times 2021. 
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County 1’s authorities resolved in 2019 to inject into circulation an extra million dollars. The result 

of this injection is that one million additional dollars are present in circulation, while the amount 

of product on which these dollars can be spent remains the same. The result is inflation, wherein 

the same apple that was in 2018 valued at 5 dollars, in 2019 is valued at 7 dollars. An unadjusted 

GDP figure does not account for this difference but instead adds the total amount of (2019, 7 

dollars) apples. The result is a higher GDP figure than there was before, without there necessarily 

being economic gain.  

 
To illustrate this point, consider the compared GDP of the United States in 1950 and in 2018 (see 
Graph 3). 
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Graph 3 
 

 
Source: St. Louis Federal Reserve Database 
 

Graph 3 illustrates that in 1950, the GDP of the USA was 320 billion USD, but grew to an 

impressive 20 trillion USD in 2018 – suggesting the American economy grew a staggering 62.5 

times in just 68 years. Of course, this is not true. Though growing, the size of the American 

economy did not nearly double every year since 1950. This would imply an annual GDP growth 

rate of some 92%. But the reader will likely recall that economists, politicians, and media pundits 

excitedly report annual growth rates that near 4%. To understand the true vitality of a country, 

one must control for such things. If one is comparing the same state across time, one need only 

adjust for inflation. If one is comparing multiple states – like when determining relative capacity – 

one may adjust for the purchasing power of respective currencies. More on this below.  

 

One important feature of any multi-state effort is that it is constituted by a variety of states that 

vary considerably in a whole manner of characteristics. These include fiscal policy as I have 

described above, but also in other characteristics that impact the relative cost of goods: proximity 

to markets, the strength of the currency, trade deals, etc. The result is a difference in the prices of 
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goods and services from country to country. If one wants to ascertain the true relative capacity of 

a country, one must know the relative prices of goods and services.  

 

Consider again, the prices of apples in Country 1. As mentioned, Country 1’s authorities elected 

to inject an additional one million dollars into circulation. The result one year later, in terms of 

price, is that in Country 1, apples cost 7 dollars where they used to cost 5 dollars. Now consider 

the neighboring Country 2. In contrast to Country 1, Country 2 had elected not to add to the 

money supply. The result is that in Country 2, there is no mismatch between the number of apples 

on market and the amount of currency that might be used to buy those apples. In Country 2, there 

is no inflation, and an apple remains at its original price, which is, let’s say, 5 rupees.  

 

Consider the pitfalls of looking to Countries 1 and 2’s GDP. To apply an unadjusted GDP metric 

to these cases would mean distributing to Country 1 a larger number of responsibilities than to 

Country 2, under the assumption that the unadjusted GDP accurately reflects capacity. The GDP 

from which this distribution is figured misses critical information to assess and compare multiple 

countries’ capacity.  

 

To put a finer point to it, instead of apples, consider the relative prices of the tuberculosis vaccine 

– a not-unrelated cost of hosting. As was the case for the price of apples, the price of the 

tuberculosis vaccines is subject to a litany of various economic factors. In Country 1, the 

tuberculosis vaccine costs, say, 120 dollars, up from 100 dollars in 2018. In Country 2, however, 

the vaccine remained at its original 100 rupees. Does this mean that a tuberculosis vaccine in 

Country 2 is cheaper? That the costs borne by Country 2 are less than Country 1?  

 

My analysis above suggests that it does not. Applying an unadjusted GDP metric, in this case, 

would render the impression that it is cheaper to resettle in County 2 than in Country 1, while that 

is not necessarily the case. This gives rise to two related concerns for GDP as a metric for 

distributing refuge quotas: an unadjusted GDP figure is unable to 1) account for the relative costs 

associated with resettlement and therefore is unable to 2) relate the capacities of one or more 

states. We have reason, then, to suspect that an unadjusted GDP fails to satisfy Justice Among 

States.  
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The above is just one example, but the same principle applies across a range of goods and services 

relevant to hosting, include processing and accommodation costs, but also food provisions, 

medical coverage, etc.33 All these carry their respective prices within their respective economic 

spaces. What’s needed is a means of comparing two counties and bringing their disparate economic 

circumstances into accord; into parity.  

 

A Better Metric?  

 

GDP as Purchasing Power Parity 

 

As I hope is by now clear, the price of goods varies greatly among countries, and is determined in 

party by fiscal policy, regulatory environment, geographic location, etc. Most straightforwardly, 

the same good may be simply more or less expensive in different countries.34 Perhaps less 

straightforwardly, the same good might in numeric terms be the same in multiple countries, but 

nevertheless command more, or less, real value. Economists refer to a currencies’ command of 

value as its ‘purchasing power.’35  

 

At issue is the different value of different currencies: The value of the US dollar or Euro is, for 

example, almost always less than the value of the British Pound Stirling. The result of this 

difference in value is additional variation in the true costs of goods in different countries. If a 

metric for distributing refuge responsibilities among states must account for capacity – and I have 

argued that it must – we need the true costs of services necessary for a state to host. How can we 

do this?   

 

To get an understanding of the cost of goods in different countries, it is necessary to control for 

the variation in strengths among currencies; it is necessary to equalize for purchasing power. One 

way to do this is to convert currencies of different values into the same, universal figure. Simply 

 

33 Moraga & Rapoport 2015: 650-3. 
34 Here, I refer to the same product simply being more, or less, expensive in different countries. This is 
applicable in cases where the currency is held in common by participating states, such as those EU member 
states that are a part of the euro area, or Eurozone as it’s commonly called.  
35 A frequent grievance, for example, is that Apple products are sold for the same number of pounds as 
dollars in the UK and the US, respectively (an iPhone costs 1,200 dollars in the US and 1,200 pounds in 
the UK, for example). But the value of the pound is considerably more than the dollar. As a result, Apple 
products are more expensive (demand greater value) in the UK than in the US. 



 87 

put, we must bring the purchasing power of differently value currencies into parity. Adjusting for 

Purchasing Power Parity (hereafter: PPP) is our means of doing just that.  

 

PPP is a mathematical method of correcting for the variances discussed above by equalizing all 

currencies against one standard: the United States Dollar (USD). PPP then determines the relative 

purchasing power of a currency in question, in each economic space, in terms of the USD. This 

allows for a much more accurate image of the relative costs of goods and services between 

countries, thereby allowing for a more accurate image of the relative costs of hosting.  

 

Take, for example, a McDonald’s Big Mac.36 Remember that PPP determines exchange rates 

against the USD. Suppose a Big Mac in Country 2 is 2.5 rupees, while the same Big Mac in Country 

1 is 4 dollars. The PPP adjustment compares the two (4/2.5=1.60) and determines that a value 

exchange of 1.60x is necessary for the two currencies to be in parity. What might this tell us about 

the cost of goods? If, in Country 1, a Big Mac sells at a price lower than 1.60x the cost of a Big 

Mac in Country 2, then a Big Mac is a better buy (is relatively cheaper) in Country 1. If a Big Mac 

sells at a higher price than 1.60x that of Country 1, then the Big Mac is a worse buy (is relatively 

more expensive) in Country 1.  

 

Why PPP?  

 

Recall the problems with the GDP metric argued above: GDP gives an inaccurate picture 

concerning 1) the costs of goods and services in the economy in question and then 2) can’t 

accurately determine a country’s capacity. Recall further that these problems stem from a variety 

of phenomena that impact the price of goods and services in each economic space: monetary 

supply, regulation, strength of currency, etc. The problem, as I have argued, is that GDP has no 

relating factor with which it can determine ‘1)’ and ‘2)’. What is missing is a converting device that 

adjusts for varying currencies to get a better understanding of the relative costs associated with 

resettlement. PPP, I argue, is just that device.  

 

 

 

 

 

36 The Big Mac is used as a benchmark by The Economist (Big Mac Index) because it is both widely relatable 
and available across a variety of economic spaces. 
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Conclusion  

 

The normative appeal of the PPP is considerable: As I have argued in Chapter 2 of this work, 

Justice Among States requires a distribution among states that is capacity considerate. To 

determine a state’s capacity, one must know, among other things, the costs a state will incur as 

well as its ability to pay those costs. I have argued above that GDP as PPP captures the costs of 

hosting among states more accurately and comprehensively than an ordinary comparison of GDP. 

If I am correct that GDP as PPP is more considerate of the relative costs of hosting than is an 

unadjusted GDP, the migration ethics literature broadly, and the refugee ethics literature in 

specific, would benefit from the inclusion of this improved method of distributing responsibilities 

among states. 
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Chapter 5: The Human Development Index  

 

Introduction 

 

In the previous chapter, I argued that the Gross Domestic Product is a normatively inadequate 

means of distributing refuge responsibilities among states – it in important ways fails to capture 

characteristics relevant to state capacity and thus fails to meet the mark of Justice Among States. 

I then posited another, plausibly more capacity considerate metric: GDP as PPP. While this 

exploration has thus far looked at plausible metrics for their accordance with Justice Among States, 

in this chapter, I shift focus and ask what Justice for Refugees might require of a metric. In so 

doing, I look for a metric that captures characteristics of states beyond mere economic capacity, 

including a states’ ability to provide for the basic interests of those in its care.  

 

In this chapter, I offer a novel exploration of a prominent but curiously under-explored metric: 

the Human Development Index (HDI). In so doing, I compare the HDI to the first principle of 

a just refuge regime: Justice for Refugees. I first explore the capabilities approach to development 

upon which the HDI is predicated. I also contrast the inequality-adjusted HDI (IHDI) with 

another prominent metric for human well-being: per capita GDP. I argue that IHDI is normatively 

superior to per capita GDP. Thereafter, I critically analyze the IHDI and uncover several 

advantages. Among them, the most apparent are the characteristics of states that the IHDI 

considers: life expectancy, education, standard of living, and inequality. I argue that these comport 

with the previously identified set of interests held by refugees. I also consider other practical and 

political advantages of the IHDI. After surveying these, I consider the disadvantages of an HDI 

distribution metric, including what it fails to consider, in addition to the distribution that results 

from its application. I conclude that IHDI is a normatively valuable distribution metric, though an 

imperfect one. Namely, an IHDI-based distribution may result in an awkward distribution wherein 

a few small states receive large quota allotments, while other, perhaps more capable states receive 

relatively small allotments. 

 

One important point is worth making before proceeding: Below, the suitability of the HDI as a 

means of distributing refuge responsibilities will be determined by reference to the principle of 

Justice for Refugees. In Chapter 2, I argued that in addition to unfulfilled need-claims of refugees, 

one reason to be concerned for refugees (and for the distribution of refuge responsibilities) is that 

refuge is necessary for the realization of important interests that are violated by persecution, 
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alienation, and statelessness. Among these interests are those related to the welfare brought about 

by state protection: to life, to the avoidance of threats to it, to a decent standard of living. These 

interests also include those agency interests also related to political membership: taking part in the 

political process, to an education, or to religious freedom. The moral value of HDI, then, will be 

adjudicated by the degree to which it does, or does not, 1) capture these and related characteristics 

and 2) result in a distribution of responsibility among states that accomplishes these interests. In 

short, Justice for Refugees is the standard against which the moral value of the HDI – and thus its 

appropriateness as a distribution metric – will be determined.  

 

The Capabilities Approach  

 

One considerable metric for the distribution of refuge quotas absent from the literature is the 

Human Development Index (hereafter: HDI). HDI was developed in 1990 by Pakistani economist 

Mahubub ul Haq under the auspices of the United Nations Development Programme (UNDP). 

The fundamental purpose of the index is, according to UNDP, to ‘shift the focus of development 

economics from national income accounts to people-centered policies.’1 As such, the HDI was 

born from a growing dissatisfaction amongst development economists with typical metrics of 

development, most notably per capita GDP, which had until then emerged as the prime indicator 

of individual well-being. I return to per capita GDP after providing some explanation of HDI’s 

theoretical foundations. 

 

Undergirding the HDI is the ‘capabilities approach’ or ‘human development approach’ pioneered 

by renowned economist and philosopher Amartya Sen.2 At its most basic, the capabilities approach 

to development makes two claims: The first is that the individual freedom to achieve one’s well-

being is morally paramount. The second is that well-being is best understood as one’s capabilities, 

where capabilities are a set of accessible, valuable functionings (‘beings and doings’).3 The 

capabilities approach therefore focuses on the realizable capabilities of individuals to achieve the 

sort of lives that ‘they have good reason to value.’4 This focus marks a point of departure from 

 

1 UNDP 2020. 
2 For his titanic work and contributions to welfare economics, Sen was awarded the Nobel Memorial Prize 
in Economic Sciences in 1998. Sen’s work remains hugely influential and has provided the basis for other 
important works, including the capability theory of justice developed by philosopher Martha Nussbaum 
(2011) and other works.  
3 Sen 1985: 201.  
4 Ibid 2001: 291. 
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typical means of measuring development; namely, looking only to the maximization of economic 

considerations like utility (happiness, fulfillment of preference) or efficiency (price, work, etc.). It 

therefore also marks a point of departure from more typical means of determining a population’s 

well-being, like, for example, per capita income or a set of freedoms afforded individuals to pursue 

their preferences.  

 

Drawing from the capabilities approach, the HDI adopts a more individual-centric approach to 

well-being aimed at a society’s features that allow for an individual’s capability to ‘be’ and ‘do’ 

certain desirable things; ‘to achieve outcomes that they value and have reason to value.’5 As the 

UNDP describes it:  

 

Human development is, fundamentally, about more choice. It is about providing 
people with opportunities, not insisting that they make use of them. No one can 
guarantee human happiness, and the choices people make are their own concern. 
The process of development – human development – should at least create an 
environment for people, individually and collectively, to develop to their full 
potential and to have a reasonable chance of leading productive and creative lives 
that they value.6 

 

Here we see an understanding of development that focuses on the realization of certain interests.7 

As I explore in more detail below, this understanding of development lends HDI normative 

qualities of the sort that makes it an appropriate contender for determining the distribution of 

refuge responsibilities among states.  

 

The Human Development Index  

 

Drawing from the above, the HDI measures three factors related to human interests.8 Specifically, 

the HDI measures 1) Health, considered as a country’s ability to provide a long and healthy life. 

This is measured by taking the life expectancy and mortality rates of the entire population, ‘along 

the entire life course.’9 The HDI also measures 2) Education, considered in terms of access to 

 

5 By ‘have reason to value’ Sen refers to goods that are, more or less, desirable by all reasonable people. 
This precludes more idiosyncratic outcomes, like, for example, my interest in becoming a world-renowned 
chess player. 
6 UNDP, 2020 
7 Sen’s definition of poverty as human deprivation is as novel as it is influential. Together with Mahbuh ul 
Haq, Sen produced the first Human Development Report in 1990. All subsequent reports in one way or 
another reflect Sen’s influence.  
8 All information on HDI is taken from the United Nations Development Report (2020). 
9 Ibid 2020.  
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education. This index measures both the average years of schooling of adults and the number of 

years of education that a child of school-entrance age can expect to receive. Finally, HDI considers 

3) Standard of Living; or the economic vitality of a country as a factor of its per capita gross 

national income adjusted for purchasing power parity (per capita GNI as PPP). GNI as PPP is the 

aggregate  goods and services produced by nationals, divided by the number of nationals, and then 

adjusted for purchasing power parity. Together with education and life expectancy, these three 

figures constitute a country’s HDI.  

 

As of 2010, however, the Human Development report began looking also at inequality. This 

metric, the IHDI, is like the HDI in all respects, only its three indices are adjusted for respective 

levels of inequality.10 This adjustment is done by a process of ‘discounting’ individual figures 

according to the prevalence of inequality in that particular index.11 For example, if a country has a 

relatively high standard of living in terms of per capita GNI, but also high levels of income 

inequality, its standard of living figure will be reduced in proportion to that level of inequality. The 

same process is done for the other indices. The IHDI is then figured by taking the geometric mean 

of the inequality-adjusted indices, which results in a single score ranging from 0 to 1, where 0 is 

the total lack of development and 1 represents its fullest realization.12 Below, I use ‘IHDI’ when 

referencing specifically the inequality adjusted HDI, but ‘HDI’ when referring to the Human 

Development Index generally.  

 

Having established the theoretical foundations of the HDI and explained its considerations, next 

comes the important business of relating it to the basic interests of refugees. Is the HDI an 

appropriate metric for the distribution of refuge quotas among states? In what follows, I first 

compare the IHDI with per capita GDP – perhaps the most prominent means of measuring well-

being.13 Thereafter, I consider the IHDI and its fitness for an international refuge distribution 

scheme. 

 

Per Capita GDP  

 

 

10 For more on the IHDI, see ‘Human Development Index – HDI and Beyond’ (2019). 
11 Under conditions of perfect equality, a country’s IHDI and its HDI are the same. With the advent of 
IHDI, the HDI became resituated as a ‘potentiality’: the maximum level of HDI that a country could 
achieve if it solved its inequality problem.  
12 Human Development Report Office (2012). 
13 In specific, per capita GDP is thought an appropriate means of accounting for the apparent failures of 
the Dublin Regulation. See Rossi (2017: 50-59). 
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Per capita GDP has long been the measure of individual well-being. This is, perhaps, for good 

reason: per capita GDP, by considering the total wealth of a country and dividing it by the number 

of residents, presents a figure that represents roughly the average wealth of every person. There 

is, of course, a significant linkage between wealth and well-being, so per capita GDP must give 

some idea of the relative well-being of the inhabitants of a country. In this way, per capita GDP 

represents an improvement over a GDP calculation in its precise focus on individual, rather than 

national, wealth.  

 

There is no doubt that per capita GDP gets us closer to well-being than national GDP. But despite 

its advantages over GDP, it is not without its pitfalls. The first disadvantage of per capita GDP is 

that it omits social characteristics relevant to well-being that go uncaptured by a strictly monetary 

calculation. Consider a few notable omissions: leisure activities and education. While per capita 

GDP can calculate the money spent on all these (and no doubt all relate to well-being), it does not 

and cannot measure the time spent by individuals engaged in those activities. At issue here is per 

capita GDP’s inability to differentiate an economy that is large because its people work long hours 

from an economy that is large because its people are more productive with their work time. If we 

presume that leisure activity and well-being are related – an uncontroversial assumption – we can 

see the growing gap between per capita GDP and well-being.  

 

The same is also true of education. While per capita GDP may calculate the money spent on the 

construction of buildings, the hiring of teachers, tuition, etc. these are only proxies for what is 

really at issue: an individual’s realized level of education. A more precise measurement is therefore 

necessary and would likely include realized effects of education: literacy rates, average number of 

years in education, or the number of years one might expect to receive an education.   

 

In addition, there are also some important economic values related to individual well-being 

concerningly omitted by per capita GDP. Here, I refer to a variety of unpaid work, domestic or 

otherwise, that is not calculated in economic terms. For example, if I hire a mechanic to fix my 

car, the money that I pay them is included within the per capita GDP calculus. But consider if I 

elect to fix the car myself. In this case, though the same labor is being performed and the same 

results are realized, my labor is not included within a per capita GDP calculation. There is simply 

no exchange of money for service, and thus no increase in per capita GDP.  
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The same is true of a variety of tasks that are related to well-being. Consider, for example, the 

great many tasks performed within the home: cooking, cleaning, maintenance, the raising of 

children, etc., These are all forms of labor that no doubt relate to well-being. If I, instead of 

cooking at home, purchase meals from a nearby restaurant, that value is calculated in per capita 

GDP. Same if I hire a carpenter to do the maintenance or a domestic worker to do the cleaning. 

But none of this is considered if these tasks are accomplished by one that is unpaid for their labor. 

Understood like this, there seems a growing gap between many economic functions that relate to 

individual well-being and the strictly economic measurement of them.  

 

Finally, and perhaps most critical to this discussion on refuge distribution, per capita GDP does 

not calculate inequality. While GDP figures the aggregated sum of all goods and services produced 

by an economy, it does so irrespective of how and to whom that sum is distributed. A country 

with a high per capita GDP may achieve that figure because of the wealth of a few high earners 

regardless of the individual wealth of lower earners.  

 

Lacking a means of measuring inequality is a concerning omission from the point of view of well-

being. Income inequality and well-being are increasingly viewed as interrelated. Recent research in 

social psychology suggests that increased income inequality results in several concerning 

psychological issues, but most notably a decrease in happiness.14 There are several explanations 

for this relationship: Social emotions such as admiration and respect from others – attendant, as 

they are, to income – increasingly appear fundamental to well-being. So strong is this relationship 

that these emotions may better indicate well-being than income alone.15 At issue is the subjective 

perceptions of one’s place in the economic strata. These perceptions are more salient in societies 

with high levels of inequality because in those societies people are more likely to understand their 

relative position to others; that they are poorer, of a lower class, and have fewer opportunities.16  

Here, it is clear that per capita GPD does not account for many issues related to well-being. If we 

are to accept that a refugees’ well-being in a prospective country is a just goal, then per capita GDP 

seems an inadequate metric.  

 

HDI for Refuge Distribution  

 

 

14 Buttrick et al 2017: 15. 
15 Ibid 2017: 15. 
16 Ibid 2017: 16. 
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Advantages 

 

That the per capita GDP is normatively dissatisfying does not alone qualify the IHDI fit to 

determine the distribution of refuge responsibilities among states. It must be further shown that 

the IHDI takes into consideration features of states that are normatively important from the 

perspective of Justice for Refugees. At their most basic, a refugees’ interests in asylum are interests 

in those functions of the state that have not been provided.17 To know if the IHDI captures 

characteristics that are relevant to these basic interests, we need only to look to the human interests 

that are under threat in the case of refugees; namely, one’s welfare interests in a decent standard 

of living, life, and the avoidance of threats to those welfare interests, as well as one’s agency 

interests related to political membership (education, vote, equality, religion). Let us look closely at 

IHDI and see if it comports with the interests identified above. 

 

Let us first consider one’s interest in life (and the avoidance of premature death). This interest is 

directly captured by IHDI’s first index: life expectancy. The IHDI considers and measures the 

average number of years an individual can expect to live in each country. In so doing, the IHDI 

considers the many potentialities present within a country that might minimize life expectancy – 

these can be understood broadly as causes of ‘unfreedom’ but also includes properties related to 

physical well-being like air pollution, vehicular death, drug overdose, etc.18 As described above, 

one’s interest in refuge involves more than mere physical safety interests (life). It also includes the 

interest in thought (education), a decent standard of living, political participation (vote), and the 

freedom of conscience (religion), among others.19 How does the IHDI capture these?  

 

Education is also an interest captured directly by the IHDI. The IHDI’s second index measures 

the provision of education (in terms of access) by looking to two variables: the average years of 

 

17 This is a narrow understanding of the rights/interests of refugees that references only the definition of a 
refugee codified in the 1951 Convention Relating to the Status of Refugees. I do not take for granted that 
much scholarship has been written to expand this definition, and thus the set of interests the violation of 
which constitutes a legitimate asylum claim. But this analysis is for the distribution of the world’s legally 
recognized refugees. As such, it neglects the important question of ‘Who is a Refugee?’ 
18 The list of recognized factors that contribute to life expectancy is large and growing. It includes genetic 
disorders, drug use, tobacco use, excessive alcohol consumption, obesity, access to health care, diet and 
exercise, sex, education, etc. It cannot be underestimated how even one factor impacts life expectancy. 
Perhaps the greatest example of this is the US where in 2015-2017 life expectancy decreased due to surges 
in opioid-related overdoses. In response, the Trump administration in 2017 declared a Public Health 
Emergency to tackle what was increasingly recognized as a critical issue. For more, see Harper, Riddell, & 
King 2020: 381-403. 
19 UNHCR 2020.  
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schooling of adult age individuals (25+ years) and the number of years that a child of entrance age 

can expect to receive over the course of their life. The IHDI can then be considered a valuable 

tool for measuring a country’s capacity to provide its residence with their basic interest in 

education.  

 

Refugees also have an interest in the capability to accomplish a decent standard of living. This 

interest, I argued above, is made possible by the core functions of (legitimate) states: States provide 

the legal and regulatory framework necessary for one to engage fruitfully in commercial exchange. 

The idea here is that the rights protection offered by the state, including economic rights, allows 

individuals to achieve their interests in a decent standard of living. The IHDI, by capturing data 

on the per capita Gross National Income, in part captures this interest. Consideration of standard 

of living, in tandem with the education and life expectancy, lend the IHDI some initial desirability 

based on the lost interests of the refugee.  

 

While life, education, and living standards are directly captured by this metric, the reader may 

wonder of the great many interest that go uncaptured by the IHDI. What about other human 

interests? Though a full analysis of all human interests is beyond the scope of this inquiry, below, 

I consider a basic one, though one unfortunately related to stateless persons: one’s interests in life 

and the avoidance of threats to it. I look specifically to instances in which people have been the 

victims of torture, a particularly heinous form of degrading treatment.20 How might the right 

against torture be captured by the IHDI?  

 

There is first the association that might exist between a country that scores high on the HDI and 

their respect for human rights: We might expect that a country wherein people live long and 

healthy lives, are educated, and are relatively affluent (with minimal inequality) is also a country 

wherein people are not tortured or degraded. Though this is an intuitive relationship, it is only 

correlative and sadly, there have been notable exceptions.21 While the HDI shares, at most, a 

 

20 There are several reasons that I look to torture here. The first is that I want to exclude ‘incidental’ 
violations of physical safety (vehicular safety, workplace safety, etc.) that are captured by the HDI’s life 
expectancy. The second is because torture is an especially reprehensible means of persecution by state or 
non-state parties; it is the heinous form of degrading treatment.  
21 Most notable is the US and its unlawful detentions at Guantanamo Bay following its sanctioning by the 
Bush administration in 2002. Here, ‘enhanced interrogation techniques’ – including waterboarding, stress 
positioning, deprivation of light and auditory stimuli, and the use of individual phobias (e.g. fear of dogs) 
– are widely reported, though at the time, vehemently denied (Rosenberg 2019). The UK’s MI5 and MI6 
were also implicated and accused of allowing the kidnapping and torture of suspected terrorists following 
the 9/11 attacks. For more, see Cobain & MacAskil (2018).  
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correlative relationship with a country’s propensity to engage in torture, there may still be value in 

an HDI metric if that correlation is consistent; that is, if it serves as a dependable proxy.  

 

To determine if the IHDI serves as a good proxy for freedom from torture, it is necessary to 

compare states with a known propensity to engage in torture with their respective IHDI score. 

Should we find relatively low scores among those countries notorious for utilizing torture 

techniques, we might confidently conclude that IHDI, though it does not measure torture in 

specific, does serve as an adequate proxy for it. Drawing from data provided by Freedom From 

Torture,22 the Human Rights Watch,23 and the Human Development Report 2020,24 the following 

list are those countries where stateless persons have reported torture since 2018, together with 

their respective IHDI score and IHDI world ranking from the year 2020. Note that inequality 

levels are not known in all cases.  

 

Table 1 

 

Country  IHDI IHDI World Ranking 

Turkey 0.683 57 

Iran 0.693 55 

Sri Lanka 0.673 60 

Egypt 0.497 100 

Iraq 0.541 94 

Syria 0.567 (HDI) 151 (HDI ranking) 

Cameroon 0.375 126 

Afghanistan 0.551 (HDI) 169 (HDI ranking) 

Sudan 0.333 137 

Ethiopia 0.348 129 

Democratic Republic of the 

Congo 

0.335 129 

Eritrea 0.459 (HDI)  180 (HDI ranking) 

 

 

22 Freedom From Torture is a British non-profit that works directly with survivors of torture seeking 
protection in the UK. They work both with domestic victims and refugees.  
23 Human Rights Watch (2021).  
24 This report includes the 193 UN member states, plus Palestine and Hong Kong. Notable absentees are 
North Korea, Monaco, Nauru, San Marino, Somalia, and Tuvalu. The report therefore considers the HDI 
of 189 countries, and the IHDI of 150.  



 98 

There are several things to consider here. The first and most important is the clear correlation 

between a low IHDI score and the perpetration of torture (note that we’re not looking for 

causation here). No states included above are among the world’s top 50 states in terms of human 

development. Further, only 3 of 12 (Turkey, Iran, and Sri Lanka) states are in the top half of all 

states in terms of development. Conversely, this list of countries that are known to have recently 

tortured is dominated by states with bad or very bad records in terms of development: All but 

three are in the bottom half of all states. Further, most of those offending states (7 out of 12) are 

in the bottom third of all states in terms of development. Lastly, it is apparent that when inequality 

is accounted for, HDI scores drop considerably. From this, there is good reason to consider IHDI 

not as a direct indicator of a country’s propensity to engage in degrading treatment, but as an 

accurate, though indirect proxy for it. 

 

Practical Advantages  

 

Though it seems clear that an HDI-based quota distribution is normatively desirable because of 

what it measures, there are several practical advantages in basing a distribution of refuge 

responsibilities on it. The first and most obvious is that migration generally trends from countries 

lower in the HDI to countries with a relative HDI advantage. Moreover, states with very high 

HDI scores are the primary destination for global migratory flows.25 An added normative 

advantage of an HDI-based refuge distribution is, then, that it comports with the contemporary 

choices of migrants.26 

 

An IHDI-distribution may have other political advantages as well. These include the availability 

and reliability of IHDI data, as well as the practical advantages attendant to the gathering of 

relevant data and deploying policy from it. As the HDI is figured annually, and the Human 

Development Reports are published by the United Nations Development Programme, there is a 

degree of transparency that is attendant to the UN’s function. Though this may seem trivial, it is 

a considerable benefit to have the UNDP and the UNHCR working together within the United 

Nation’s structure.  

 

Disadvantages 

 

25 Human Development Report 2019.  
26 I take for granted that the satisfaction of migratory preferences of refugees has moral value, though the 
origins and gravity of this moral value are beyond the scope of this inquiry.  
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In the above, I considered how the HDI nicely captures a country’s ability to meaningfully service 

the basic interests in a decent standard of living, education, and the avoidance of threats to life. 

No analysis of the efficacy of HDI is complete without honest consideration of its disadvantages. 

Though it is by no means an exhaustive account, in the below, I sketch a few. I consider the HDI’s 

concerning omission of the interest in religious freedom and the freedom from discrimination, as 

well as some pitfalls of the HDI’s economic calculus. I conclude with perhaps its greatest fault: an 

application of the HDI metric may produce a distribution that disservices Justice Among States.  

 

Political freedom  

 

Perhaps the most concerning feature of the HDI is its limited conception of human well-being. It 

is unfortunate, but much of the sophisticated understanding of human well-being developed by 

and in the capabilities approach is lost in the HDI’s three sole considerations. Of the three 

freedoms included within the capabilities approach (political, social, and economic), political 

freedoms receive the least emphasis in the HDI.  

 

One’s interests in the freedom of speech, for example, is not quantified in the HDI. Neither is the 

freedom of religion. As described in Part One, critical to one’s well-being is their ability to 

determine for oneself what constitutes their well-being (agency). This requires that an individual 

be represented on matters that have bearing on them. In the political realm, this requires that a 

person have the right to vote.  

 

Furthermore, for many, one critical component to well-being is the ability to exercise their religious 

tradition; to gather with others of similar faith traditions and act out those traditions in community. 

The same is true of one’s interest in the freedom of speech which, apart from its ties to freedom 

of religion, also has important implications for one’s interest in political participation: Absent the 

freedom of speech, one’s ability to exercise agency (petition, protest, etc.) is in important ways 

curtailed. Here, we’re beginning to see the outer boundaries of the HDI’s ability to capture basic 

interests.  

 

Economic freedom 
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While the GNP adjusted for purchasing power is a marked improvement over conventional means 

of measuring wealth, it suffers in some important respects. Like with GDP, the GNP also omits 

important economic concerns that impact well-being. Recall that leisure time is important to well-

being, but that an economic calculus is unable to capture non-monetary expressions of leisure 

time. The same is true of the HDI’s economic calculus: It can measure the number of dollars spent 

on activities (leisure, domestic work, for example), but is unable to capture the real experience of 

individuals in its indices.  

 

Apart from problems with what is measured to determine the standard of living, there’s some 

reason to be concerned also with how it is measured. Recall that the HDI measures the standard 

of living by looking to gross national product adjusted for purchasing power parity (GNI as PPP). 

As I have argued in chapter 4 of this work, the adjustment for purchasing power parity is a good 

and necessary improvement for any comparative metric between states. However, the HDI’s 

inclusion of GNI is problematic from the point of view of Justice for Refugees. GNI is unique 

among aggregate economic figures in that it is exclusionary: Rather than looking to the entire value 

of goods and services exchanged within a geographic boundary, as does GDP, GNI looks to the 

value of goods and services produced by nationals. As such, the GNI’s focus is on the economic 

status of citizens, domestic or abroad.  

 

The productive power of migrants generally is omitted from the economic dimension of the IHDI, 

so we may be concerned with the IHDI because of this omission. This gives rise to concerns for 

refugees’ labor market access. Though it is far from universal, in many countries, refugee 

populations are simply barred access to the job market or are similarly disabled from holding and 

making use of capital.27 This fact, apart from being unjust, also calls into question the purpose of 

an analysis of the economic status of a country (and its individuals) in which no such freedom is 

extended to refugees. I take this as a deficiency in the HDI or any other metric that purports to 

measure the economic status of individuals within a country wherein individuals are barred access 

to labor markets. As such, I proceed with the understanding that any application of an HDI metric 

 

27 Sadly, most of the world’s 26 million refugees are barred from work or the opportunity to own a business 
– together referred to as ‘labor market access’ (LMA). But there is good reason to think that granting such 
access would benefit not only refugees but also the states that host them. For a more in-depth analysis of 
the effects of LMA, see Clemens (2018). 
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for refuge quota distribution must remain sensitive to refuge labor market access, even if the HDI 

does not capture that issue specifically for refugees. 28  

 

Other Concerns  

 

Though economic interests are intuitively a worthwhile consideration when measuring well-being, 

perhaps too much weight is given to them. Though it is perhaps a surprising revelation, there is 

some reason to believe that economic conditions have little to no bearing on issues of well-being 

for refugees. An apparent case is mental health.29 While it seems intuitive that refugees would 

benefit from being hosted in countries of relative affluence, affluence does not address underlying 

depression and anxiety rates among refugees, who suffer from disproportionately high levels of 

both.  

 

Finally, beyond the technical problems of what the HDI considers and what it does not, there’s 

also some reason to be concerned with the distribution of refuge quotas that results from the 

IHDI metric. Take, for example, Iceland and the Netherlands. Both these countries have 

impressive IHDI scores: Drawing from 2019 data (published in 2020), Iceland is ranked #2 of all 

countries, while the Netherlands is ranked #8. Both are small countries with relatively small 

populations. Now, contrast these with the United States, ranked #28 in IHDI that same year.30 

The US dwarfs both Iceland and the Netherlands in many respects: it has a much larger economy, 

is more ethnically diverse, is generally wealthier, but nevertheless does not achieve comparable 

IHDI scores to Iceland and the Netherlands. A distribution of refuge responsibilities based solely 

on HDI would demand that both Iceland and the Netherlands be distributed more refuge quotas 

than the US. This awkwardness is only increased when considering that states like Luxembourg, 

Malta, or Hong Kong also outrank the US in terms of IHDI. One may then be suspicious of a 

solely IHDI-based distribution on the grounds that it does not fully take advantage of the 

 

28 Importantly, this does not preclude the HDI from measuring economic freedom where it is allowed. That 
the HDI’s life expectancy and education consideration is ignorant of citizenship status renders the HDI 
sensitive to fluctuations in migrant populations. For example, in countries with large numbers of guest 
workers, average years of schooling tend to be relatively low (this is not true of HDI’s second education  
consideration: the expected education level – it remains relatively unaffected). 
29 In a study searching for the relationship between mental health status (including depression, anxiety, 
PTSD) and the economic conditions of countries, it was found that the higher GNP is related to a lower 
prevalence of mental health issues of migrants but, perhaps surprisingly, not for refugees. For more on the 
relationship between GNP and rates of depression and anxiety among labor migrants and refugees, see 
Lindert, J, et al (2009: 246-257).  
30 Human Development Report 2020: 343-350. 
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enormous capabilities of states like the US. Perhaps this provides sufficient reason to apply the 

IHDI in-tandem with another metric to address these concerns.  

 

 

 

 
Table 2 
 

IHDI Ranking Country IHDI Score 

1  Norway 0.899 

2  Iceland 0.894 

3  Switzerland 0.889 

4  Finland 0.888 

5  Ireland 0.885 

6  Denmark 0.883 

7  Sweden 0.882 

8  Netherlands 0.878 

9  Slovenia 0.875 

10  Germany 0.869 

11  Australia 0.867 

12  Czech Republic 0.860 

13  Belgium 0.859 

13  New Zealand 0.859 

15  Austria 0.857 

16  United Kingdom 0.856 

17  Canada 0.848 

18  Japan 0.843 

19  Estonia 0.829 

20  Luxembourg 0.826 

21  Hong Kong 0.824 

22  Malta 0.823 

23  France 0.820 

24  South Korea 0.815 

25  Israel 0.814 

Source: Human Development Report 2020  
 

Conclusion 

 

In this chapter, I’ve offered a novel exploration of yet unexplored metric for distribution refuge 

responsibilities among states. In so doing, I have covered a great many advantages and 

disadvantages of an IHDI metric. Its greatest advantages include those features that relate directly 

to the well-being interests of refugees: to life, to a decent standard of living, and to education 

(average and expected), but also to the respective levels of inequality. The IHDI is also 
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considerable because of what it measures indirectly, such as violations of one’s right to remain free 

from degrading treatment. I have also explored several practical advantages of the IHDI, including 

its accordance with the natural movement of migrant populations, as well as the institutional 

advantage attendant to being a function of the United Nations.  

 

Despite these advantages, though, the IHDI suffers from important inadequacies that relate both 

to Justice for Refugees and Justice Among States. On the former, the IHDI omits important 

political freedoms necessary for refugees to actualize their agency interests in political 

participation. On the latter, an application of the IHDI may render a distribution that awkwardly 

attributes greater responsibilities to those states we may typically view as having less capacity 

(Hong Kong, Iceland, etc.) than others (the USA).  

 

Might HDI be an appropriate metric upon which to determine a refuge quota distribution? I have, 

I hope, provided some reason to believe so. The IHDI seems especially useful in realizing Justice 

for Refugees, and in particular their interests in life, standard of living, and education. But like any 

metric, the IHDI leaves much to be desired. If I am correct in the above analysis, then the IHDI 

is a clear contender for a means of determining a distribution of refuge responsibilities among 

states. 
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Chapter 6: ‘Taking Up the Slack’  

 

Introduction  

 

In any collective effort, one or more involved parties might renege on their commitment, default 

on their responsibility, or otherwise fail to accomplish that which their responsibility requires. This 

may occur even in cases in which duties are clearly defined – if appropriate metrics are determined 

and applied, for example. We might refer to these cases as instances of ‘partial compliance.’  

 

The reader will likely conjure similar instances in which they have taken part: Perhaps they have 

committed, together with their flatmates, to clean an elderly neighbors’ flat. Perhaps a 

noncompliant flatmate’s failure to live up to their commitments has revealed deep feelings of 

disappointment or indignation. Does one’s neglect impose further responsibilities onto others? Or 

are compliant parties justified in only tending to their fair share of the tasks? The same could be 

asked of the school bake sale to which some students fail to contribute: Does the common 

objective of raising money for the local homeless shelter supersede concerns for fairness? Or are 

group members justified if they elect to do only their fair share of the work?   

 

Collective efforts such as these manifest in many ways and range widely in their moral significance. 

Though cases of cleanliness or fundraising seem relatively trivial, we have all likely at one point or 

another experienced something similar. What were our intuitions? Perhaps we have been the 

frustrated flatmate or the committed fundraiser, eager to accomplish that which we have 

committed but unwilling to be taken advantage of or to ‘enable’ undesirable behaviors of others. 

Perhaps we have once felt the sting of resentment attendant to our peers’ neglect and carelessness. 

Or maybe we have held fast to the greater goal: to help our neighbor or to fundraise for those in 

need, respectively.  

 

The problem of partial compliance is indeed a very real one. Consider other, more pressing 

matters: The international effort to address climate change is one example. So is the international 

effort to eliminate poverty. We may intuit that all share a duty to minimize harmful emissions, but 

less clear is the extent that these mitigating responsibilities hold for individual states acting in 

concert with others. How might one state’s failure to reduce emissions affect the responsibility of 

another? Regarding global poverty, we may intuit that all states carry a duty to the destitute, though 
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the precise nature and scope of those duties may be impacted by the behavior of other states. How 

might one state’s actions effect the responsibilities of another?  

 

Like the above-mentioned examples, the international refuge regime too presents concerns of 

partial compliance. And like the fight against climate change or global poverty, the stakes are high. 

What is required of compliant states when others fail to discharge duties of help to the world’s 

persecuted, alienated, and stateless? Are they required to discharge the non-compliers’ unfulfilled 

duties? Are they, in the parlance of the literature, required to ‘take up the slack’ left by non-

compliers?  

 

In this chapter, I take on the issue of slack taking and consider it within the international refuge 

regime. This chapter proceeds in three parts: I first consider the most prominent critiques of the 

duty to take up the slack levied by David Miller,1 J.L Cohen,2 and Liam Murphy.3 I then proceed 

to consider proponents of the duty to take up the slack, including Zofia Stemplowska4 and David 

Owen.5 I look to their dissenting arguments against Miller, Cohen, and Murphy. Drawing primary 

from Stemplowska, I argue that there is good reason for a strong duty to take up the slack, and 

that this duty holds for compliant states in the refuge regime. In particular, I argue that the 

principle of Justice for Refugees endures after partial compliance.  

 

Though I argue that justice requires slack-taking, I contribute to this debate by pointing to 

compelling political reasons to be hesitant about the application of this duty onto the regime. I 

argue that proponents of the duty to take up the slack are insensitive to the political realities of 

refuge and in particular, the structure of nations in a collective response to influxes in refugee 

flows. Here, I look to Europe and highlight one case of slack-taking: Germany’s temporary 

suspension of the Dublin Regulation in 2015. I argue that in this example is reason to believe that 

realizing the duty to take up the slack effects a concerning structural change; namely, that slack-

taking precipitated additional non-compliance of states ready and willing to neglect their duties. I 

conclude that though there is a moral duty for compliant states to take up the slack, there may yet 

be sufficient political reason not to realize it.  

 

 

1 2011: 230-246; 2011: 2029-2034.  
2 1981: 65-81.  
3 2000: 74-134.  
4 Stemplowska 2016: 592-608; 2019: 147-160.  
5 2011: 2029-34.  
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Before critically examining the duty to take up the slack, two important clarifications are necessary. 

First, the following analysis considers both the moral and political nature of partial compliance 

within the refuge regime. Here, I call upon the distinction between moral and political inquiry 

described in the introduction of this thesis. Concerning the moral dimension, partial compliance 

is an injustice: In the absence of slack-taking, every instance of partial compliance is an instance in 

which a person goes without a safe home, a stable political community, or the promise of a safe 

future. This lends the problem of partial compliance in the regime significant moral content over, 

say, a collective commitment to clean an elderly neighbor’s flat. The stakes are simply much higher. 

Moreover, if a state fails to discharge its duty of help to refugees – as all too many currently do – 

a double-injustice results: Refugees do not get the refuge to which they are due, and some states 

host an unfair share. What is required of compliant states in the presence of partial compliance is, 

then, a matter of moral significance. I refer to the ‘moral’ here to reference what a universal 

principle of right actions might require of agents: What is generally right for an agent to do.  

 

Duties held by states in the refuge regime do not form in a vacuum but are in important ways the 

result of the social structures in which these duties arise: What is morally required of state A is 

determined in part by the actions of state B, and all this occurs in a political structure within which 

states A and B are engaged. To consider the issue of partial compliance politically, then, means 

not only consideration of what is the morally correct action for state A, but also consideration of 

what is required of state A in the international refuge regime.6 We should consider partial compliance, 

then, within the context of an international consortium of states; this is to say we should consider 

partial compliance politically. 

 

Looking to the problem of partial compliance both morally and politically makes possible a 

comprehensive analysis. Morally speaking, we are interested in the quality of the actions of states: 

Is the compliant state right to ‘take up the slack’? Is it morally compelled to do so? Looking 

politically, we take interest also in the structures of power that form in the relationships among 

states in the refuge regime. We therefore ask slightly different questions: What actions have led to 

partial compliance? What affects might a change in those structures have on the interactions of 

states? As my analysis will, I hope, display, the issue of slack-taking within the refuge regime 

exposes important, perhaps divergent conclusions about partial compliance and the duties that it 

exposes: Slack-taking in the refuge regime may yield convincing moral conclusions that are 

 

6 Here, I refer to the refuge regime as it is currently situated, though this argument can also be applied to a 
regime in which the principles of justice are applied, albeit imperfectly.  
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nevertheless politically problematic. I return to this important issue after providing some 

explication of divergent views regarding the duty to take up the slack.  

 

Against the Duty to Take Up the Slack  

 

Perhaps the most prominent critic of the duty to take up the slack is David Miller.7 Miller argues 

that the demands of justice require only the performance of specified duties, that these duties are 

fairly distributed among participants in a collective endeavor, and that they are discharged by 

relevant duty-holders. Duties that remain after compliance, Miller concludes, are humanitarian, 

rather than justice-related in nature.8 

 

Justice Duties vs. Humanitarianism  

 

Responsibility 

 

Miller’s intuition against the duty to take up the slack is multi-faceted. Because he concludes that 

the moral duties that remain following partial compliance are humanitarian rather than justice-

related, it is necessary to consider what if anything distinguishes them. One way is to look to the 

nature of justice and humanitarian responsibilities.  

 

The precise genesis account of humanitarian duties varies among philosophers,9 though all in some 

way or another locate it in the common membership of all people in the human community.10  

To illustrate the distinction between humanitarian and justice responsibilities, consider an example 

of Miller’s own:  

 

 

7 Miller 2007; 2013; 2016.  
8 Ibid 2011: 230. Miller claims that among the differences between humanitarianism and justice-duties is 
(sometimes) their enforceability. I am skeptical that enforceability qualifies justice duties from humanitarian 
ones and leave this issue aside in favor of this discussion on responsibility.  
9 Indeed, the qualities of humanitarianism are in dispute. While Miller maintains that humanitarian actions 
are good but unenforceable, Michael Walzer forwards a notion of humanitarianism that is indistinguishable 
from justice: ‘Humanitarian aid is commonly discussed under the heading of philanthropy, but I think this 
is a mistake. Because it is obligatory, because it has to be massive, because it requires political agency, and 
because it can reach to the use of force – for all these reasons, humanitarianism in its global application is 
best understood as an aspect of justice’ (2011: 5). 
10 Matthew Gibney espouses this genesis account of humanitarian duties, describing them as obligations 
‘owed by agents (individuals and states) to outsiders by virtue of their shared membership in a single human 
community’ (1999: 177).  
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Daniel is searching for Edward with the intention of killing him. Frances knows 
of Daniel’s intention, but can hide Edward in a place where Daniel will not find 
him. However, she decides not to do so and Edward is killed.11  

 

For Miller, the difference in blameworthiness can be explained by the different responsibilities 

that Frances and Daniel have for Edward. Frances owes a duty of care to Edward and is guilty of 

failing to uphold that duty when she fails to avert harm to him. Let us say that here, Frances has a 

humanitarian duty to prevent harm to Edward which she has failed to uphold. Daniel, in contrast, 

is guilty of a graver deed: actively searching for and taking the life of Edward. Daniel’s is an act of 

injustice. Thus, Daniel bears the primary blame for Edward’s death, while Frances bears a 

secondary one. 

 

The second component of Miller’s rejection of the justice-duty to take up the slack regards the 

assignment of moral responsibility among participating members of a collective effort. While it 

seems evident that both Daniel and Frances carry some responsibility for Edward’s death, it is not 

true that Frances and Daniel share in the responsibility for it. This is because there is something 

substantively different about Daniel’s searching for and killing Edward and Frances’ failure to 

prevent Edward’s killing. To say that Daniel and Francis share in the responsibility for Edward’s 

death may miss something important about this difference: It may conflate this case from one in 

which Daniel and Frances jointly conspire to kill Edward – That is not this case. Daniel and 

Frances do not cooperate in Edward’s killing, as evidenced by the considerable difference in the 

quality of their actions. Here, Frances and Daniel, though both blameworthy, are blameworthy for 

importantly different reasons.  

 

Agency 

 

In Miller’s view, to attribute duties among members in a collective, it is important also to 

understand how responsibilities are assigned. Consider the example of helping the elderly 

neighbor. In it, it seems evident that all tenants of the flat collectively share a responsibility to 

realize the responsibilities to which they have agreed: to collectively aid the elderly neighbor by 

assisting in cleaning duties. This obligation is held as one by all participants. But what does that 

 

11 Miller 2011: 244.  
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mean in practice? Rather than a general duty held by the group of tenants, Miller holds, what exists 

is a dispensation of individual responsibilities held by each participant.12 Why is this?  

 

The answer Miller gives has to do with the agency of duty-holders. What is important here is that 

moral claims are only made among agents that have moral agency; that is to say, only parties that 

can bear moral responsibility are subject to moral scrutiny. It makes little sense to speak of the 

moral culpability of a child, for example, and we make special provisions in law for the criminally 

insane. It seems right, then, that one necessary component of moral responsibility is moral agency. 

If this is true, who in a responsibility-sharing effort has moral agency? For Miller, it is only 

individuals. A group of contributors is unlike individual contributors in that the group lacks the 

decision-making powers necessary for moral agency possessed by its constituent members.13  

 

If it is only agents with decision-making powers that can be held morally responsible for defined 

duties, there is reason to be skeptical of slack-taking on the ground that holding compliant states 

to account for remaining duties is to treat morally responsible agents as though they were not 

morally responsible. It is, simply, to mistakenly treat non-compliers as though they do not have 

decision-making powers; or, so Miller and others argue.14  

 

Given the collective nature of the refuge effort and the responsibilities possessed by its respective 

members, to require that agents bear non-compliers’ responsibilities is to treat non-compliers as if 

they are not responsible; it is to treat them as though they lack the agency that their responsibility 

implies. Of course, non-compliers are responsible moral agents; or, as responsible as any other.  

 

 

12 These responsibilities are pre-determined: ‘What we do have, on the other hand, is an agreed assignment 
of responsibility within the collective: by stipulation there is no dispute over what the fair share of each 
member amounts to’ (2011: 237).  
13 Miller writes: ‘In the present [slack-taking] case, the obligation must attach to the whole group of potential 
contributors, who do not together constitute an agent in the same sense: there is no collective decision to 
contribute or not to contribute, but rather each individual member decides whether to contribute his or 
her fair share, or more, or less.’ (2011: 236-237).   
14 Liam Murphy arrives at a similar conclusion, though by reference to the nature of the duty to aid and 
fairness. For Murphy, the duty to aid falls on all those in the position to help, and this duty can be jointly 
held. But like Miller, Murphy argues that it is only individuals that can act on those duties. From here, 
Murphy argues that justice demands that the responsibilities to fulfill these duties be fairly distributed 
among contributors. Once these responsibilities of aid have been distributed fairly, contributors are 
individually responsible to fulfill them: if a responsibility to discharge a duty is assigned to one agent, it is 
not the responsibility of another. From this, Murphy concludes that the duty of aid and fairness dictate that 
there is no responsibility to ‘take up the slack’ (2000: 74-134).  
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Perhaps the duty to take up the slack, then, rests on a conceptual mistake of the agency of 

responsibility holders. To illustrate, Miller likens the duty to take up the slack to that of a mother 

and their child. Of the relationship between compliers (mother) and non-compliers (children), 

Miller argues:  

 
She would be like a mother with small children who asks for their help in clearing 
up the dinner table, and is pleasantly surprised when they do, but who knows that 
because they are only children all the responsibility finally rests with her.15 

 

Only morally responsible individuals have a justice-duty to contribute. Compliant agents and non-

compliant ones are, alike, morally responsible. Miller determines, then, that by doing one’s fair 

share – considered as fulfilling one’s agreed-upon contribution – an agent has discharged their 

duty and is therefore not obligated by justice to contribute any further. Any injustice that remains, 

concludes Miller, ‘is the responsibility of the non-compliers, and only theirs.’16  

 

The implications of this argument for the refuge regime are obvious: Those states that have done 

their duty and provided for the stateless are not required by justice to provide for those that non-

compliant states have neglected. Similarly, those states that have elected to shirk their responsibility 

carry the blame and carry it alone.  

 

Consequence 

 

Another line of argument critical of the duty to take up the slack is J.L Cohen’s. In his work, Cohen 

explores what it would mean to accept an obligation – a justice-duty – to take up the slack of non-

compliers. His is an appeal to consequence:   

 

If we were to assign any share of moral responsibility [for the plight of the victims] 
to those who gave their tithe [fair share] we should implicitly be proposing a code 
of ethics that would undermine the motivation to make any kind of contribution.17 

 

Here, Cohen questions the consequences of distributing further responsibility upon compliant 

parties. Such a distribution, Cohen argues, would have the effect of deflating whatever motivation 

 

15 Ibid 2011: 241.  
16 Ibid: 238. 
17 Cohen 1981:73-4. 
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exists for parties to contribute. Considered as such, the applied duty to take up the slack works 

against the duty with which the collective is originally charged. 

 

Cohen’s is an intuitive observation. Recall the group bake sale mentioned in the introduction of 

this chapter. In a case where the performance of some activity is expected of all but goes 

unperformed by a few, contributing members are likely to get a sense that they are being taken 

advantage of, manipulated, or exploited by non-compliers. Contributing fund raisers may have 

good reason not only to resent the laggard, but perhaps to abandon the project altogether. It is in 

this sense that Cohen argues that the duty to take up the slack would undermine the goal of the 

joint effort. 

 

All the above may apply to the international refuge regime. For one, given the absence of an able 

international body capable of decision-making, it seems apparent that the agents to which moral 

duties are attached are participating states. If this is true, what remains is how we treat their moral 

responsibility. Is requiring a state to take up the slack tantamount to treating participating states as 

if they have no moral agency? Is it to treat them as though they are, like children, not responsible? 

Then there is the political concern levied by Cohen. Is there any doubt that states will take 

advantage of the fact that others will do what they elect not to? While it seems clear that many 

states are presently unwilling to do what justice requires, does the duty to take up the slack further 

incentivize this behavior? Cohen’s is, in my view, the strongest case against the duty to take up the 

slack within the international refuge regime. Before I apply Cohen’s concern to the refuge regime, 

let me first explore several prominent critiques of the arguments offered above.   

 

Humanitarianism vs Justice-Duties: A Reply  

 

Responsibility  

 

Recall one component of Miller’s rejection of the duty to take up the slack: Responsibilities belong 

to the group but are for practical reasons distributed as individual responsibilities among all 

contributing members. Requiring one member to take the responsibility of another, Miller argues, 

is to treat the non-complier like the child, as though they are not a morally responsible agent.   

 

There are few things to say about Miller’s argument here. The first is that Miller is correct in 

determining who has what responsibility. Though a group is made up of individual agents, the 
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group itself does not have the decision-making powers necessary for agential responsibility; no 

hive-mind through which a collective goal is articulated and pursued. Existing responsibilities rest 

squarely on the shoulders of individual group members.  

 

It is Miller’s conception of agency denial that is at issue here. As pointed out by Zofia 

Stemplowska, this idea rests on a conflation of two forms of responsibility.18 The first involves 

anticipating the failure of agents. To use Miller’s example, the mother knows the child is not 

responsible to help clean the dishes, and so expects that she will not. This is the sort of agency-

denying treatment that Miller supposes is true of slack-taking broadly. The second form of 

responsibility carries no such agency denial. Take again the flatmates who have agreed to clean the 

elderly neighbor’s flat. In this case, the noncompliant flatmate need not be thought incapable of 

cleaning to fail to contribute. Nor need they be thought incapable to arouse the resentment of his 

flatmates. On the contrary, it is precisely because they are capable, but nevertheless elect not to 

contribute, that lends their neglect the negative quality. It is precisely their unused capacity that 

justifies their peers’ resentment. Here, the compliant flatmates’ resentment connotes no agency 

denial, but that the compliant flatmate is both capable of and responsible for their cleaning 

responsibilities.  

 

Miller is correct that participants in joint efforts are moral agents. He is further correct that treating 

agents as if they are not capable of responsibility is a conceptual error. But there are some cases 

wherein the application of Miller’s concern yields results that even Miller would reject. One such 

case is the refuge regime. What role might responsibility play in this multi-national effort?  

 

Recall that in the international refuge regime, each instance of partial compliance results in either 

the slack-taking of another state or the injustice of a refugee not getting their due. Let us consider 

for a moment the normative presuppositions of participating members of the international refuge 

regime: the nation-state. States, at least initially conceived, draw legitimacy and moral significance 

by protecting the rights of those in their care. Indeed, as described in Chapter I of this work, one 

significant moral foundation for the international refuge regime – and the moral value of refuge – 

is that states are duty-bound to protect the rights of people.  

 

 

18 Stemplowska 2017: 601-602. 
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Building from this insight, David Owen likens the obligation of states to their citizens with similar 

obligations of states to non-citizens. If states have acted justly and protected the rights of their 

citizens, Owen asks, why would it then have a further duty to admit refugees? Of course, most 

people, including Miller, recognize some moral obligation to refugees, and this holds even for 

states that respect the rights of their citizens.19 States simply carry duties to non-citizens 

irrespective of the duties to its citizens it has already discharged. So, in denying that states have 

additional enforceable duties to take up the slack of non-compliers, Miller might be in danger of 

challenging the moral responsibility of states to aid refugees.  

 

One state’s failure to provide protection is, because of that failure, transposed onto another. Here, 

we see that fundamental to the institution of refuge is the recognition that duties can be transferred 

from non-complier to complier. Were it true that compliers had no obligation to take on the duties 

of a non-complier, it is not clear what, if any, moral basis there is for refugeehood.  

 

From the above, there is good reason to reject Miller’s conclusion that what duties exist following 

partial compliance are humanitarian and thus of a secondary nature. Partial compliance does not 

diminish the claims of justice held by all those whose basic interest in state protection has gone 

unprotected. Justice for Refugee remains in cases of partial compliance. I now return to Cohen’s 

appeal to consequence.   

 

Consequence  

 

Recall Cohen’s appeal to consequence: Institutionalizing slack-taking among duty bearers might 

have the effect of eroding incentives for participants to contribute to the joint venture. In 

particular, we may think it prudent to disregard slack-taking based on the suspicion that it would 

produce disastrous consequences. I want to add to Cohen’s concern here. While Cohen’s concern 

 

19 Here, Owen brings attention to the seemingly arbitrary nature of obligation in Miller’s account. It would 
seem, Owen contends, that Miller applies a numeric threshold to national obligations, wherein some 
number is reached and thereafter duties disappear. Owen then deduces that Miller applies a humanitarian 
standard to refugees, not a duty of justice, and thereby prioritizes fairness among states over effectiveness 
for refugees. Those who ‘fall through the cracks’ of the ‘slack’ – those that have not been admitted by states 
that refuse their fair share – bear the greatest costs of the burden resulting from no slack-taking. This, for 
Owen, is unjust. He then postulates a standard of effectiveness – a sort of consequentialist standard of 
justice. He argues that providing relief to refugees is a more fundamental concern and therefore takes 
precedence over the fairness of responsibility-sharing favored by Miller. He does so while maintaining that 
states ought to still pursue as equitable a distribution as possible, but for practical rather than moral reasons 
(Owen 2011: 2029-34). 
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looks to the consequences of instituting slack-taking on the motives of individual actor, it neglects 

the effect that slack-taking has on the structure to which it is applied. In short, I worry that slack-

taking misses important political concerns that might result from the enforcement of slack-taking.  

 

To my mind, what results from the obligation to take up the slack is a sort of ‘moral hazard.’ In 

other domains – economic theory, risk analysis, insurance calculus – moral hazard occurs when 

an agent engages in an activity the consequences for which are not born by them but by another. 

More specifically, ‘moral hazard is where one party is responsible for the interests of another but 

has an incentive to put their interests first.’20 One example is in the financial sector. Some have 

linked the foolhardy lending practices of the American financial sector to the moral hazard brought 

about by bank’s guaranteed immunity from the consequences of defaulting subprime mortgages.21 

In this case, banks were incentivized to lend money regardless of the creditworthiness of 

borrowers because they understood that the consequences of defaulting loans will be absorbed by 

the federal government. The result was excessive risk-taking by those who were not held 

accountable for that risk.  

 

At issue here is a transfer of responsibility from those who engage in risk to those who do not. 

The result is a concerning change in structure: Agents are distanced from their responsibility. My 

concern is that this distance may be reflected in the decisions of states within the refuge regime. 

Like Wall Street banks, non-compliant states are distanced from their responsibility because it is 

placed elsewhere; namely, on other, compliant states. If I am correct, then perhaps there is reason 

to revisit Cohen’s concern: Slack-taking may indeed effect a change in the structure of the regime, 

and thereby produce the disastrous consequences about which Cohen worries.  

 

Some reject the likelihood of disaster, however. Zofia Stemplowska challenges the empirical 

content of Cohen’s claims. On Stemplowska’s reading, the veracity of Cohen’s concern rests on 

an unfounded assumption of the empirical consequences of the existence of such a duty. Such an 

assumption, she argues, cannot be made: 

  
Cohen’s case against the existence of the duty to take up the slack rests on an 
empirical prediction about the dire consequences of accepting the duty to take up 
the slack. But no such general prediction can be made.22  

 

20 Dowd 2008: 2 
21 Ibid 2008: 2-5.  
22 Stemplowska 2017: 600. 
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Put simply, Stemplowska is skeptical that slack-taking would ‘undermine the motivation to make 

any kind of contribution.’23 This is true, Stemplowska argues, unless several conditions are met. 

For clarity, I quote her at length:  

 
Widespread belief in the duty to take up the slack would logically lead to disastrous 
effects only if (i) the duty was advertised among agents who were prepared to free 
ride on others, and (ii) the problem that triggered the duty to aid was small enough 
that it would be sensible to suppose that slack taking by those willing to do so 
would eliminate it.24 

 

I understand that the first condition regards the temporal dimension of the erosion of incentive: 

For one’s incentive to be reduced, it must be made known beforehand – it must be advertised to 

a potential non-complier – that another will assume its neglected duties. If the agent is not aware 

that another will take up one’s slack, there seems no causal link between slack-taking and 

undermined motives. I understand the second condition as more practical in nature: The scope of 

duties must be sufficiently small so that slack-taking effects a change in motive. If, for example, 

the number of neglected quotas is sufficiently large – overwhelming, suppose – no amount of 

slack taking would affect the motivations of participants.  

 

From the above, Stemplowska concludes that Cohen’s argument does not provide a general 

problem with slack-taking, though it might provide us with sufficient reason ‘that popularizing 

and implementing the duty in some specific circumstances might be ill-advised.’25 From this, 

Stemplowska reasons that Cohen’s ‘gloomy’ prediction relies upon several assumptions of agential 

behavior that have gone unproven.  

 

Stemplowska is correct that these conditions need to be met for Cohen’s prediction to be realized. 

But perhaps they do not go far enough. We could add a third condition:  

 
Widespread belief in the duty to take up the slack would logically lead to disastrous 
effects if (iii) involved parties care about solving the collective problem but not 
about fulfilling their individual duties.  

 

 

23 Cohen 1981: 73.  
24 Stemplowska 2016: 600. It is also worth mentioning that it is possible, in some circumstances, that slack-
taking may reduce duties such that other duty-bearers recognized it as more manageable.  
25 Stemplowska 2017: 600. 
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Consider the case of a family – a case I consider in more detail in the conclusion below. Imagine 

care duties are distributed between parents, John and Carol, who both love their children such that 

they could never cause the children to suffer. If John loves his kids and cannot hurt them, but 

knows that Carol will take up his care duties should he neglect them, perhaps John is given 

additional reason to neglect his care duties, confident in the knowledge that Carol will take up his 

slack. If we accept that group participants’ emotional commitments are tied to their motivations, 

we might find an additional reason to be concerned about the duty to take up the slack.  

 

Slack-Taking in Refuge 

 

While it seems clear that Cohen’s concern is broad, are Stemplowska’s conditions present in the 

refuge regime? There is good reason to believe so. In what follows, I consider the conditions for 

disastrous consequences and argue that they are present in international responses to influxes in 

migration. In short, there seems good reason to heed Cohen’s ‘gloomy prediction.’ 

 

Let us first look to the ‘advertisement’ of slack-taking. It would come as no surprise to any closer 

observer of the politics of refuge that agents act on acquired information.26 Most obvious are the 

creation of vast networks of smugglers and traffickers seeking to exploit changes in receptive 

conditions in destination states. This is perhaps most observable in Europe, where variations in 

migration policy among states generally, and the temporary suspension of the Dublin Regulation 

in particular, had a profound effect on migration to the continent (and particularly Germany).27 

Particular attention has been given to the effectiveness of incentivizing migration across the 

Mediterranean,28 but this can be observed outside Europe as well: Similar concerns are expressed 

at the America-Mexico border regarding the perception that the Biden Administration’s transition 

away from Trump-era border policy may have incentivized flows through Mexico.29 

 

 

26 Much literature exists on various factors that drive asylum application, including push and pull factors. 
The former seems more intuitive: war, famine, disasters, state fragility, etc. On the latter, empirical studies 
suggest a host country’s GDP and recognition rates are ‘substantial and significant’ predictors of higher 
asylum applications among host states. For more on the pull factors incentivizing asylum, see Keogh 2013: 
371-399.  
27 The Dublin Regulation is a policy of the European Union that stipulated responsibility for processing 
and assignment of asylum claims falls on the country in which the asylum seeker first arrived.  
28 Regarding (deadly) travel over the Mediterranean, The Washington Post reports ‘there seems little doubt 
that the offer [of refuge] encouraged more people to set out’ (2015).  
29 Mexico’s President Andres Manuel Lopez Obrador said ‘They [migrants] see him [Biden] as the migrant 
president, and so many feel they’re going to reach the United States’ (Graham 2021) 
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While it may seem obvious that individuals or groups respond to changes in regulatory 

environments, of greater interest here is the actions of states. Do potential non-compliers respond 

to the knowledge that others will take on their duties? Of course, no formal responsibility-sharing 

mechanism is established, though there are instances that closely resemble it. Perhaps the greatest 

of these is the European Union where, in 2015, efforts were made to establish a responsibility-

sharing scheme among member states in response to unprecedented flows to the continent. There, 

we might find some examples.  

 

It is well known that at the height of Europe’s migration crisis, Germany led the European effort 

at providing asylum for those escaping North Africa, Afghanistan, Iraq, and Syria. Indeed, 

Germany, followed closely by Sweden, dwarfed its European partners in both the numbers of 

migrants that it received and in the financial support that it offered. 30 In the European effort to 

address migration influxes, Germany was doubtlessly a compliant agent.   

 

Germany’s status as a compliant agent was perhaps most evident when, on 24 August 2015, its 

Federal Office for Migration and Refugees suspended the existing Dublin Regulation, which had 

until then required that all migrants entering Europe have their asylum requests processed at the 

first country of arrival. Though the Dublin Regulation represented a cornerstone of the Common 

European Asylum System, it nevertheless has been the subject of much criticism: Some lambast 

its undignified treatment of migrants. Others point to the inefficiency of the Dublin Regulation’s 

return practices and claim, by virtue of the resources required by its function, that the regulation 

tends to work against the goal of solidarity among member states.31  

  

By suspending the Dublin regulation, Germany had announced that it, instead of countries of first 

entry, would be responsible for refugees fleeing Syria. In so doing, Germany took on responsibility 

for those migrants for which it had no responsibility under the pre-existing structure.  

 

Several things are worth noting here. The first is that one could reasonably consider Germany’s 

suspension of the Dublin Regulation as an advertisement that it would take up the slack of 

 

30 From 2015-2016, Germany admitted 1,301,068 refugees and spent 13,309,000 euros doing so. The closest 
peer was Italy, which admitted 197,739 refugees and spent 2,359 euros doing so. Sweden, though, appears 
to have borne the heaviest cost relative to its economy and population, spending .54% of its GDP that 
year. All figures from Cosgrave 2016: 43-46.  
31 At issue was the fact that frontier states were disproportionately straddled with the responsibility for 

migrants approaching Europe (Fullerton 2016: 76).  
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European peers, most notably the frontier states of Italy, Greece, and Hungary. The second is that 

Germany had acted morally; that is, Germany, despite any disproportionate or unfair costs it might 

bear by suspending Dublin, nevertheless did what was morally required of it. Germany acted justly. 

 

In the weeks that followed Germany’s decision, increasingly large flows approached Germany, 

always through peer nations and sometimes at the behest of them. Many peer states responded to 

Germany’s actions by allowing migrants in their territory to approach Germany unimpeded. 

Hungary and the Czech Republic, for example, implemented policy measures to ensure that those 

headed for Germany were accommodated in that effort. This is most apparent in Hungary: So 

eager was Hungary to disembark its migrant population that Hungarian Prime Minister Viktor 

Orbán sanctioned the provision of bus transportation for all migrants headed for the Hungarian 

border city of Hegyeshalom on September 4, 2015.32 

 

What was the result of Germany’s actions? The first was that it encouraged further migration 

through the Balkan corridor, including through Hungary and then Austria, which had been made 

a recently popular route following Macedonia’s lifting of its harsh preventative measures in June 

of 2015. The second and for this discussion more important effect of Germany’s decision was to 

provide for frontier states an actionable means of offloading (to Germany) those migrants in their 

territories.33  

 

By September of 2015, over one million migrants had arrived in Germany. These migrants did not 

come only from Hungary, but Austria, the Czech Republic, Italy, and Greece. Later that month 

Germany appeared to have recognized the effect of its actions: On September 14, 2015, Germany’s 

Interior Minister announced that border controls will be reinstated to ‘return to orderly procedures 

when people enter the country.’34  

 

 

32 The New York Times 2015.  
33 One might object here that under the Dublin Regulation, Hungary had always had the opportunity to 
offload migrants to peer states. Practice, however, belied this concern. Though required by law, return 
requests were seldom realized: For example, in 2014, of Germany’s 35,100 take-back requests, only around 
4,800 were returned to countries of first entry. The same is true for preceding yeas: In total, only about 
one-fifth of return requests were fulfilled. Dublin simply proved an ineffective means of transferring 
migrant populations between member states. For more on the state of the Dublin Regulation in 2015, see 
Dernbach (2015). For an in-depth empirical review of the functions of Dublin and its return mechanism, 
see Fratzke, S. (2015). 
34 BBC News (2015). 
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What are we to make of the example of the suspension of Dublin? While detractors will be quick 

to point out its anecdotal nature, this example nevertheless does provide some reason to think that 

states respond to dynamic changes in political structures. The sequence of events is critical here: 

It was only after Germany’s suspension of the Dublin convention – in 2016 – that Hungary, for 

example, declared ‘A crisis situation due to mass migration.’ 35 Here, it would seem Germany’s 

suspension of the Dublin Regulation did serve as a sort of ‘advertisement’ to Hungary – a state 

clearly prepared to partially comply.  

 

Second, there is the issue of the size of the problem: According to Stemplowska, for slack-taking 

to have negative consequences, the problem must be sufficiently small so that slack-taking 

detrimentally affects incentive. Were the problem sufficiently large, it would seem no amount of 

slack-taking would detrimentally impact the motive of agents that recognize the enormity of the 

task at hand. The non-compliant agent must suppose that their noncompliance will trigger slack-

taking among compliant states that compliant states are able to handle. In short, the problem must 

be sufficiently small to affect the motive of agents.  

 

There is good reason to believe this is the case of the refuge regime. Though the number of global 

refugees is large and growing, it is not obvious that this figure is sufficiently large to disqualify the 

negative effects of slack-taking.36 There is, of course, little way to define the precise threshold 

below which incentive takes effect and above which it does not. But we can approximate that 

threshold, wherever it is, by considering the capacity of the international community to provide 

for the world’s refugee populations. I leave it to the reader’s intuition if the world’s capable states 

are reaching maximum capacity. 

 

While we may observe the satisfaction of Stemplowska’s two conditions in the example of 

Germany’s suspension of Dublin, seemingly absent from the above analysis is the third condition. 

Hungary, for example, appeared to care neither for its individual duties nor the collective problem 

facing Europe. Unlike John in the above example, it is not clear that Hungary was comforted in 

the knowledge that another would assume its responsibility should it default. Rather, it seemed 

Germany’s suspension of Dublin constituted only an opportunity for Hungary to do what it had 

 

35 UNHCR UK (2021) ‘UNHCR Concerned by Hungary’s Latest Measures Affecting Access to Asylum’. 
36 The most recent figures put the number of global refugees as 26 million, including those under the 
UNHCR’s mandate and those under the UNRWA’s (UNHCR 2020).  
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long desired.37 Might there be other cases wherein states care about the collective problem but not 

about discharging their respective responsibility?  

 

Here, we can look to the responses of Baltic national leaders to the prospect of a mandatory 

resettlement quotas among them. Upon the suspension of Dublin and the consideration of a quota 

distribution among European states, many states expressed disinterest in mandatory resettlement 

while remaining open to the idea of paying others to resettle on their behalf. One example is 

Estonia, whose Interior Minister, Thoomas Viks, in 2015 signaled a willingness to aid other 

European states in their receiving efforts, while neglecting its own. In his words:  

 
The resettlement and relocation of refugees is only one of the possible solutions 
to express solidarity, but the main way is the financial and technical assistance of 
other member states.38  

 
In expressing interest to provide ‘financial and technical assistance’ to other states, while refusing 

resettlement quotas, Estonia expressed care to solve the collective problem facing Europe while 

also neglecting its own resettlement responsibilities.39 In so doing, Baltic states’ response seems to 

satisfy the third condition: They cared about solving the collective problem, but not about 

discharging their own responsibilities.  

 

None of this means that states will behave in a likewise manner, or that slack-taking necessarily 

will result in increased non-compliance. It does, however, mean that Stemplowska’s conditions, as 

well as my additional one, can be observed in the European response to migratory influx. There is 

simply some reason to think slack-taking may effect a moral hazard in some contexts. In short, 

Cohen’s ‘gloomy’ prediction has some purchase. 

 

The reader may find my argumentation objectionable: Perhaps there is room for doubt that the 

causal relationship between Germany’s suspension of the Dublin Regulation and the behavior of 

peer states. Perhaps one may object that the suspension constitutes an ‘advertisement’ in the 

 

37 I make this point because of the years-long anti-migrant rhetoric from Orban’s government. For more, 
see Krekó, P., et al (2019).  
38 The Baltic Course: 2015. This sentiment was bolstered by Estonian public opinion, with polling data 
suggesting that as of June of 2015, 32% of respondents were in favor of the quota’s implementation, while 
42% were against it (Postimees, 2015). 
39 Further, Estonian Prime Minister Taavi Rõivas in 2015 did not outright deny that Estonia would help 
displaced people, only that the numbers it would aid should be less than the 326 persons that was originally 
suggested by the European Commission. Similar views were presented by Latvia, Finland, and Lithuania 
(Veebel & Markus 2015).   
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Stemplowskian formulation. Similarly, one might point to the absence of a defined threshold at 

which slack taking affects incentive. Or, one may question if a country’s willingness to pay a peer 

state constitutes ‘caring about the collective problem.’ Reasonable minds may disagree. 

Stemplowska’s analysis does suppose only a weak link between incentive and the behavior of 

political agents. What the above analysis has provided is good reason to suppose that link is 

stronger than perhaps realized.  

 

Conclusion  

 

While the above analysis has shown that though there is a justice-duty to ‘take up the slack,’ it has 

likewise shown that the realization of this duty may nevertheless prove politically imprudent in 

specific cases. It might be that in this issue are two truths, neither contradictory nor mutually 

exclusive: It may be that states are morally compelled to take up the slack of non-compliant states 

and that the fulfillment of this duty would be deleterious to the refuge regime. If it is true that there 

is both a moral reason to take up the slack and a political reason not to, perhaps this conflict is a 

matter of framing; perhaps the same instance can produce two defensible intuitions.  

 

To close, consider an example that illuminates the political concern that I have for slack-taking in 

the context of the refuge regime. Consider another responsibility-sharing institution: the family. 

Imagine the Smith family: Carol, John, and their two kids. John and Carol have been together for 

20 years and are excellent parents. Carol is the primary breadwinner, and John assumes much of 

the domestic responsibilities. Otherwise, both John and Carol jointly manage the responsibilities 

of care for their children. These responsibilities are, essentially, fair: Though their respective 

obligations are different, it works, and the responsibilities are well established. Above all, John and 

Carol have a deep and enduring love for their kids such that neither could ever bring suffering to 

them. 

 

But as it happens, things between John and Carol begin to sour and John elects to depart the 

family. There is now the issue of care for the two children: John’s primary care responsibilities still 

need doing, though they now fall exclusively on Carol’s shoulders. Is Carol morally required to 

shoulder the care responsibilities left by John? Is she required to take up John’s slack?  

 

Most people would answer in the affirmative. In line with Stemplowska and Owen, there seems 

reason to believe that those responsibilities of care owed to the Smith children endure irrespective 
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of John’s decision to leave: Carol simply has a duty to care for her children, and those care duties 

remain absent John.  

 

Remember that John and Carol have a deep and enduring love for their children, such that he 

could never do anything to harm them. Before leaving, John carefully considers what his departure 

might entail. Will his kids go unattended after his departure? Will his caring responsibilities go 

unfulfilled? After careful consideration of Carol’s also-held love for their children, John 

confidently concludes that Carol will assume his responsibilities if he leaves. What effect might 

this knowledge have on John’s calculus? Might he be further comforted in his decision to leave if 

he knows that his children will remain cared for?  

 

My intuition is, again, yes. John cares deeply for his kids and could not hurt them. The knowledge 

that Carol will assume what responsibilities he leaves behind – no doubt one primary reason for 

John to stay – is dissolved by Carol’s commitment to take up the slack. Considered this way, John’s 

love for his kids, but disregard for his own duties to them, results in his departure.  

 

Recall Stemplowska’s conditions: The realization of the duty to take up the slack will be logically 

deleterious if it (i) is advertised and (ii) is sufficiently small. But the Smith family example exposes 

the third condition:  

 

Widespread belief in the duty to take up the slack would logically lead to disastrous 
effects if (iii) involved parties care about solving the collective problem but do not 
care about discharging their own duties.  

 

That John and Carol both have abiding commitments to the well-being of their kids is paramount: 

John is comforted in the knowledge that his kids will not go uncared for after his departure, and 

so a major reason for him to stay is circumvented. If one accepts that one’s emotional 

commitments and motivations are linked, there is perhaps an additional reason to think that the 

realization of Carol’s slack-taking would prove disastrous for the Smith family.  

 

The above presents no challenge to the moral value of the imperative to take up the slack. Indeed, 

it demonstrates strong reason that Carol is morally required to take up John’s slack. Similarly, it 

illuminates strong political reason that John’s knowledge of Carol’s slack-taking may effect a 

structural change in the duties shared in the Smith family; it effects a change in structure between 

persons, as well as a moral hazard resulting from the distance between John and his responsibilities. 
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What we have here is the mutual existence of two defendable intuitions: Though there is a clear 

moral reason to take up the slack, the imperative to do so may prove ill-advised. Perhaps the same 

is true of the refuge regime. If one state knows that another will take up its duties of care, it seems 

more likely that state will partially comply. This is when the duty to take up the slack is well-

advertised, when the scope of the problem is sufficiently small, and when one state is interested in 

solving the collective problem but unwilling to dispel its respective duties.   
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Part III: Marketization of Refuge 

 

Having addressed important issues related to the distribution of refuge quotas among states – 

including the definition of a ‘fair share’, the moral value of distribution metrics, and duties that 

remain following partial compliance – I turn now to a second means of distribution: A market 

distribution.  

 

Markets are a present – almost ubiquitous – part of modern life. They are the means with which I 

acquired my coffee this morning, or the computer with which I write these words. Though 

inextricably linked to modern lives, people have long been interested in their moral value. Concern 

for the impact of economic thinking on morality makes up an old, even ancient line of inquiry, 

traceable as far back as Aristotle’s Nicomachean Ethics and Politics in which he addresses the effect 

of currency and commercial interaction on public virtue.1 Similar themes are replete in pre-modern 

philosophy, with commerce, its political, socio-economic, and religious justifications an 

increasingly popular area of inquiry.2  

 

The modern era, though, brought with it a change in understanding of economic instruments, and 

thus a change in attitude regarding their application. Market distributions, one thought goes, are 

justified by the empirics: Against the preceding economic paradigms, market enterprise brought 

with it yet unprecedented affluence and material production.3 With the means of production (and 

its benefit) distributed more broadly than to landholders and nobility, wealth spread to more 

members of society (and to more societies, generally), standards of living and social mobility rose, 

poverty rates fell, and life expectancy grew.4 This observation was presented first by thinkers from 

Adam Smith5 to J.S. Mill,6 but is present also in the work of contemporary era thinkers like Milton 

Friedman,7 Richard Posner8 and Gary Becker9 among others.  

 

 

1 Aristotle, Ross & Brown 2009; Aristotle, Jowett & Davids, 1920. 
2 Bruni 2012: 101.  
3 I’m thinking here of pre-market economics: first feudalism, and later mercantilism. 
4 Bruni 2012: 102; Pinker 2018: 105. 
5 2007[1776]. 
6 1920 [1848]. 
7 1962. 
8 1983, 1986. 
9 1976. 
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For many, modernity ushered in a newfound virtue in commercial interaction: Market interaction 

offered an opportunity for cooperative gain.10 Thus, the general trend has been one of ‘market 

triumphalism,’ arching towards a progressively economized world, with economic instruments an 

increasingly popular means for accomplishing social ends.11  

 

This trend, though, was and is highly criticized by many. Its first great critic was Jean Jacques 

Rousseau,12 followed by Karl Marx,13 and more recently by those of the communitarian tradition, 

whom some describe as being Rousseau’s intellectual descendants.14 These include Alasdair 

MacIntyre,15 Michael Walzer,16 and as will be focused on below, Michael Sandel.17 Similar criticisms 

are also shared by Elizabeth Anderson,18 Margaret Radin,19 Debra Satz,20 and Ravi Kanbur.21 All 

these share a common interest in the relationship between economics and ethics and by extension, 

the impact of market thinking on personal and social morality.  

 

In Part III, I explore the marketization of refuge quotas and test it for its normative and practical 

value. I do so in three chapters. In Chapter 7, I survey several advantages of the marketization of 

refuge found in the literature, including the instrumental and intrinsic values attendant to market 

functions. I also add to this list by pointing to the market as a solution to the problem of ‘slacking-

taking’ discussed in Chapter 6. In Chapter 8, I engage with an under-explored objection to the 

marketization of refuge found in the works of Michael Sandel.22 Sandel objects to markets on the 

grounds that they negatively affect norms in social domains to which market instruments are 

applied. I respond to Sandel and call into the question the moral value of the norms that 

marketization purportedly effects. In Chapter 9, I apply Debra Satz’ framework for adjudicating 

the moral value of markets that is curiously yet to be applied to a market in refuge quotas. 

Borrowing from her analysis, I argue that a refuge market, like markets in other domains, may be 

 

10 Mill 1920 [1848]: 698.  
11 Sandel 2012: 48; Satz 2010: 6; Anderson 2010: 239; Radin 1996: 1-6) 
12 1750. 
13 1999 [1849]. 
14 Bruni 2012: 101-103. 
15 1984. 
16 1983. 
17 2012.  
18 1993, 2010. 
19 1996.  
20 2010.  
21 2004.  
22 2012.  
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noxious because it exacerbates the vulnerability of states and because it negatively impacts the 

agency of refugees, commodifies them, and allows for discrimination among applicants. 

 

Before I explore the moral value of refuge markets, let me sketch the sort of market envisaged 

here, as there are several such proposals in the literature.23 In the scheme envisaged here, states 

form an international coalition wherein they consent to a number of norms – similar to existing 

climate accords. Included in these norms is the designation of temporary protective and permanent 

settlement capacities of each state, denominated by a set of criteria that would be determinant of 

its quota distribution – I contributed to this discourse in Part II of this work. After having agreed 

to be responsible for their quota allotment, states would then be free to buy and sell their quotas 

with one another in bi-lateral, market exchanges.  

 

An important characteristic of this market is that it takes place after the dispensation of refuge 

quotas among states; after the appropriate metric(s) has been applied and states’ quota has been 

determined.24 The sequence is this: 

 

1) A metric(s) is applied to all participating states; 

2) States’ quotas are determined; 

3) Individual states buy and sell those quotas with one another.  

 

While Part II has focused largely on 1) and 2), Part III regards the moral quality of 3).  

 

Before I proceed in exploring a market instrument, one important point is worth making: A market 

for refugees per se elicits clear moral concern: the buying and selling of human beings, particularly 

humans in such a precarious situation as are refugees, strikes all but the most ardent marketeers as 

a moral violation. But the sort of markets discussed here are not markets for refugees, they are 

markets for refuge services.25 Let me expand upon this briefly.  

 

To illustrate the subject of the market envisaged here, consider two states: State A and State B. 

State A is capable and auspiciously positioned to host. State A is a potential ‘seller’ state. State B, 

 

23 Peter Schuck (1997), Jesús Fernández-Huertas & Hillel Rapoport (2015), Will Jones & Alexander 
Teytelboym (2016), Johannes Himmelreich (2019) among others. 
24 This differs from, for example, Himmelreich’s proposal, wherein the market is applied to contemporary 
distributions (2019: 217-218). 
25 Himmelreich 2019: 1. 
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though, for one reason or another is unable or unwilling to host populations commensurate with 

its quota allotment. State B is a potential ‘buyer’ state. When State A hosts, it provides services 

related to the provision of refuge; these include protection, but also application processing, 

accommodation, food provision, medical coverage, etc.26 If State A elects to host more people 

than it has been allotted by quota, and receives money from State B for doing so, State A is selling 

its refuge services to State B. On the other end, if State B does not host in numbers commensurate 

with its allotment and gives State A money to do so in its stead, State B is buying refuge services 

from State A. This is an exchange of money for refuge services. The trading of refuge quotas 

among states is then the marketizing of refuge services between or among states. For this reason, I 

use the phrase ‘refuge markets’ rather than ‘refugee markets’ as is popular in much of the relevant 

literature.27 

 

26 Moraga & Rapoport 2015: 650-653. 
27 A ‘refuge market’ and a ‘tradeable quota scheme’ can be used interchangeably.  
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Chapter 7: Moral Markets 

 

Introduction 

 

The existing international refuge system is broken and in need of repair. In recent years, much 

effort has been spent in pursuit of a fix: A regime that accomplishes both better protection for 

refugee populations and a fairer distribution among states of the responsibility to host. One such 

regime is a market scheme, wherein states are free to buy and sell their refuge quotas with one 

another. Such a scheme has, to one degree or another, been practiced: When, in 2007, the EU gave 

Morocco 68 million euros to continue hosting its refugees, the EU and Morocco engaged in a sort 

of market exchange.1 The same when, in 2010, the EU gave Libya 50 million euros for a similar 

purpose.2 Perhaps the most widely known – and by far the largest – of these deals occurred in 

2015, when the EU gave Turkey 3 billion euros to continue hosting migrants that might otherwise 

arrive in Greece.3 But it is not only Europe that has embraced such schemes: In 2016, Australia 

paid Cambodia 31.16 million dollars to host refugees staying in Nauru.4 One year later, Israel paid 

Rwanda $5,000 for every refugee it resettled.5 Some refer to such transactions as ‘Refugees 

Markets.’6 

 

Should the refuge regime be marketized? Some think so.7 Before I offer an answer, though, the 

moral status of markets must be assessed. My purpose in this chapter is modest: I mean only to 

survey the moral and practical advantages of markets. I do so in three parts: I first look at the 

moral advantages of markets generally, including those accounts that consider markets morally 

valuable because of their ability to accomplish morally important goals – the instrumental value of 

markets. I also consider those accounts that consider markets morally valuable because they are 

manifestations of morally important rights – the intrinsic value of markets. I then look specifically 

to refuge markets and to those benefits that market advocates claim may be realized by 

marketization. These include efficiency gains, incentivization, rights realization, etc. In addition to 

these, I offer a yet unexplored advantage of the marketization of refuge: A market apparatus may 

 

1 Popp 2014. 
2 Vandvik 2010. 
3 European Commission 2016.  
4 Reuters 2015.  
5 Lior 2017.  
6 Gerver 2018: 45. These might also be called ‘protection elsewhere’ schemes. I call them ‘refuge markets’. 
7 Schuck, 1997; Kuosmanen 2013; Blocher & Gulati, 2016; Himmelreich 2019.  
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solve the problem of partial compliance. I conclude by looking forward to two prominent 

objections to the marketization of refuge: What I call the ‘Norms Objection,’ and the ‘Interest 

Objection.’ These will be explored in Chapters 8 and 9, respectively.  

 

Moral Markets 

 

Instrumental Value 

 

Market advocates ground the moral value of markets in one of two ways: The first and perhaps 

most common argument for the morality of markets locates moral value in their instrumental 

efficacy. Markets, the thought goes, are good because (or when) their results are good: They ‘work 

efficiently,’ deliver ‘the goods,’ or ‘contribute to utility.’8 Undergirding this view is a 

consequentialist logic: The moral value of markets hangs on the degree to which they do, or do 

not, ‘bring about the greatest good possible.’9 In this sense, markets are devoid of intrinsic moral 

value; they are merely the means that bring about certain ends – individual welfare, Pareto 

Optimality, economic growth, etc. This view is present in the work of economists from Adam 

Smith10 to Milton Friedman11 as well as others broadly defined as classical economists. 

 

Even among those skeptical of market function, there is a consensus that markets are our most 

effective tool at organizing the production and distribution of goods, and thus fulfilling the 

material needs of participants. This is, for the most part, determined by contrast with its 

alternatives: ‘Various experiences in comprehensive non-market provision, from state centralized 

planning to small scale socialist communes,’ Elizabeth Anderson notes, ‘have failed, often 

catastrophically.’12 Market enterprise, though doubtlessly an imperfect means of organizing 

commercial interaction, has proven our most effective means of the production and distribution 

of many goods.13  

 

 

8 Sen 1985: 2. 
9 Shand 1990: 61. 
10 1775 [2003]. 
11 1962. 
12 It is in part because of these failures, Anderson holds, that we now live in a time of ‘market triumphalism’ 
(2010: 239).  
13 Satz 2010: 3; Anderson, 2010: 239; Sandel 2012: 5; Dworkin 2000: 66. Importantly, that markets are the 
most efficient means of production is to not say that they work for all people or are appropriate in all 
contexts. Indeed, one important area of moral inquiry is in determining for whom and in which cases 
markets are an appropriate means of distribution. This work contributes to this effort.  
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Beyond looking merely to results brought about by the market, a distinct view sees moral value 

also in the processes that lead to those results. Recall that in his The Wealth of Nations, Smith alleged 

that markets function when, as much as is practicable, individuals pursue their interests.14 Here, 

there is moral value in the mutual satisfaction of the interests of participants interacting with one 

another. These participants are ‘free to choose’ what they transact and with whom, and that 

freedom is, per se, morally valuable.15 The moral value of markets derives from a fundamental (and 

for libertarians, most fundamental) value of freedom for individuals fulfilled by consensual market 

interaction. In sum, the freedom of individuals is morally valuable, and markets allow for 

participants to realize that freedom. Markets are, then, morally valuable.  

 

Intrinsic Value 

 

In contrast to both those above, the second view of market morality locates value in a market’s 

intrinsic properties. It is a proceduralist and rights-based account: Markets are moral because they 

are the manifestation of rights-holding individuals acting out those rights. The sorts of rights here 

are moral and universal. ‘Individuals have rights,’ the argument goes, ‘and there are things no 

person or group may do to them (without violating their rights).’16 Among these rights are to the 

(consensual) exchange of (justly acquired) property. On this view, one’s right to consensual 

exchange of their property cannot be curtailed (without violating their rights). Markets, then, are 

the simple means by which consenting rights-holders engage in exchange with one another. If this 

is true, and markets are merely the aggregate sum of the interactions of a great many rights-holding 

individuals, it follows that the morality of markets is justified on the basis of the rights held by its 

participants. The question of the consequences of market interaction enters only after, as Amartya 

Sen posits, ‘the right to transact has already been given a stable moral status.’17 

 

Moral Refuge Markets?  

 

 

14 Smith 1776 [2007]: 27. Critically, Smith is not locating virtue in self-interestedness per se (or as he called 
it, ‘self-love’); his is no egoist account. Rather, moral value lies in the mutual satisfaction of the interests of 
consenting parties.   
15 Perhaps the most prominent advocate of this view is the Nobel laureate economist Milton Friedman. Of 

market freedom, he writes: ‘That is the basic difference between the market and a political agency. You are 
free to choose. There is no policeman to take the money out of your pocket to pay for something you do 
not want to or to make you do something that you do not want to do’ (1980: 223). 
16 Nozick 1974: 1.  
17 1985: 3. 
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Instrumental  

 

Most who defend a refuge market do so by pointing to one or more qualities discussed above. On 

the instrumentalist account, a market scheme may bring efficiency gains to the distribution of 

refuge in the same way that, say, a market in flat-screen televisions efficiently distributes televisions 

that those who want them. The idea is a simple one: Consumers signal demand by purchasing a 

product, and suppliers meet that demand (or lose out). In this way, a refuge market is thought to 

efficiently allocate resources where they are most wanted: ‘Buyer’ states – those wanting to 

purchase refuge services on the market – signal their ‘demand’ and ‘seller’ states – those offering 

their refuge services on the market – respond accordingly with their supply. The result, market 

advocates claim, is that resources are then distributed to those states where they are most valued; 

where refugees are hosted. Such a distribution may be more efficient than, for example, a central 

agency that determines where resources should be distributed. 

 

Another important objective is to increase the total number of refuge spots on offer. Refuge 

market proponents also argue that a market can be justified by accomplishing this objective.18 The 

idea here is that states are incentivized to sell their refuge services by the money that they receive: 

States want money and are incentivized to participate in the regime by the prospect of being paid 

to do so. If this is true, the market may incentivize additional states to join the effort, and thereby 

provide additional hosting spots. The advantage here is in the supposed ‘untapped’ potential of 

reluctant states. A market scheme may provide additional incentive for reluctant states to become 

involved in the regime, resulting in a net beneficial, or Pareto optimal, circumstance.  

 

Incentive is critical here. Rather than a choice between refusal and resettlement, a tradeable quota 

scheme allows a third option: to discharge those quotas through another state. Those states that 

do not wish to host may be incentivized to contribute if they can do so on their own terms; if, for 

example, a state is willing to pay towards the effort of hosting refugees but unwilling to host 

themselves. The regime broadly benefits in such cases, as the reluctant state’s financial contribution 

is realized in states that are more ready and willing to host. Similarly, those states with large refugee 

populations benefit from additional compensation they may not receive under different 

circumstances.  

 

 

18 Schuck 1997: 249.  
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Apart from providing more refuge spaces than would exist without the market – which, if true, is 

of principal importance – attendant increases in the supply of refuge services may bring down the 

costs of hosting. The idea here is that a refuge market may create a competitive environment 

among states, wherein ‘buyer’ states may be able to shop among ‘seller’ states for the best price, 

and ‘seller’ states are rewarded for offering it.19 Not only this, but relevant costs associated with 

geographical distance would be driven down as additional states join the market and the size of 

the market expands.  

 

In addition to financial incentives, a marketized scheme seems prima facia more considerate of 

domestic political deliberation of prospective host states. There may be some reason to think that 

a refuge market is valuable because it provides for state choice. Because states elect to host (and 

are given an option not to), individual refugees may benefit from being hosted in states that have 

consciously accepted them, which may be especially advantageous in cases of resettlement.20 

Furthermore, there may be an additional upshot: Because of states’ voluntary participation and the 

autonomy they are afforded within the scheme, there may also be reason to expect fewer instances 

of partial compliance as reneging as states are compensated for over-performance.21  

 

There may also be value in a market scheme by juxtaposition with contemporary practice. As the 

regime currently operates, states respond to influxes in migratory flows with exclusionary practices 

intent on limiting the demands that asylum seekers can make on them.22 A market scheme may 

provide a means for those states to satisfy their migratory objectives without resorting to 

exclusionary measures: States can simply outsource the protection to a willing state.23  

 

International relations may also prove an operative factor. It may be that a state would sooner pay 

another state to host in their stead, rather than withdrawal from the scheme and risk jeopardizing 

relations with regional partners. As was the case in Eastern Europe following influxes in 2015, 

 

19 Schuck 1997: 285. This function presupposes that the quality of protection is not concerningly curtailed 
by this competition. This presupposition, as I explore in the following chapter, may not always apply.  
20 Jones & Teytelboym 2016: 80-83.  
21 By ‘autonomy’, I mean the option of how states are to discharge their quota allotment; via hosting, or 
paying another to do so.  
22 These include interdictions at sea, the erection of borders, carrier sanctions, etc.  
23 This option would seem especially attractive if 1) a willing state is available and 2) the cost is not too high 
compared to the costs of exclusionary practices.  
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some states may express disinterest in compliance with a quota allotment, but ultimately elect to 

participate because of the broader advantages attendant to regional harmony.24  

 

Intrinsic Value 

 

All the above suggests there is some instrumental value in a market for the distribution of refuge 

services among states. But there may be reason to consider a refuge market moral because of its 

intrinsic properties. Consider the value of the satisfaction of the interests of involved parties. A 

market apparatus allows those states with differing commitments to satisfy those commitments 

while discharging their duties – directly or indirectly – to refugees. One state may want to host 

refugees and through the market is benefitted by being paid to do so. Another state may prefer 

not to host refugees, and through the market apparatus can buy refuge services from another. On 

one view, then, a refuge market is morally valuable because in it states are ‘free to choose’ what 

are their interests and how they can pursue them.25 

 

One may also ground the moral value of a refuge market in the rights possessed by involved agents. 

This intrinsic approach to refuge markets sees states as moral agents, endowed with certain rights. 

One might view these rights as emanating from the rights of its people, but one may also plausibly 

view these rights because of a states’ need to operate in keeping with the democratic deliberations 

of its people. Among these are the right to self-determination, to association, to property, etc. On 

this view, states are thought to own their asylum services, including necessary infrastructure, 

resources, services, etc. Provided that these things are not ill-gotten, states have the right to trade 

these services with whom they desire. If states have rights, then there may be some reason to value 

institutions in which those rights are manifested.  

 

A market apparatus may offer other normative advantages as well: For example, by allowing states 

some autonomy in how they discharge duties to refugees, a market may account for the 

considerable role that morally irrelevant factors (luck, geographical proximity, etc.) has played in 

the distribution of refugees.26 It has been repeatedly observed in this work that one of the critical 

 

24 I’m referencing here the Visegrád Group who, though fiercely oppositional to the distribution of 
mandatory quotas by Brussels, still pursued negotiations and offered frontline European states 35 million 
Euros to support their efforts in hosting refugees fleeing Africa (chiefly Libya). For more, see Baczynska 
& Muller (2018).  
25 Critically absent from this view is the interest of a yet unmentioned party: refugees. I take up this issue 
in Chapter 8 of this work.  
26 Kuosmanen 2013: 107. 
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barriers to justice within the refuge regime is the role that morally arbitrary characteristics – namely, 

geography – have played in the distribution of refuge: Proximal states simply host the majority of 

the world’s refugees.27 A market scheme may ameliorate this issue by providing proximal states a 

means of relieving pressures accrued because of their proximity.  

 

Finally, marketization may have the downstream effect of neutering pernicious political forces that 

scapegoat refugees as a source of a country’s domestic problems. It would come as no surprise of 

any observer of the politics of refuge that migration issues – and refugee issues in particular – are 

often used by political agents to garner domestic support.28 This is as true elsewhere as it is in 

Europe. By providing states reasonable choice regarding how they discharge duties to refugees, a 

market scheme may, as Himmelreich puts it, ‘remove the issue of irregular migration of the 

domestic political agenda and thereby assuage populist pressures.’29 There is some validity to this 

observation, as several European states have expressed as much in the weeks and months 

following influxes in migration flows to the continent.30 A refuge market, because it allows states 

an alternative means to help refugees, may make these political maneuvers unavailable to populist 

actors.31  

 

Markets as Solution to Partial Compliance  

 

There seems, then, a variety of advantages purportedly attendant to the marketization of refuge.  

Here, I want to add to this list: As I detailed in Chapter 6 of this work, in any collective effort, one 

or more parties may renege on their commitments – these are cases of ‘partial compliance.’ One 

unappreciated advantage of a market instrument is that it is an institutional means of accounting 

for cases of partial compliance; it may be the means of reducing the need to ‘take up the slack.’  

 

 

27 That geography has played such a role in contemporary distribution is in part because of the principle of 
non-refoulment.  
28 Matthew Gibney refers to these as ‘political entrepreneurs’ (2015: 449). 
29 2019: 221.  
30 For example, in 2015, Slovakian Prime Minister Robert Fico, regarding mandatory resettlement quotas, 
said: ‘As long as I am prime minister, mandatory [resettlement] quotas will not be implemented on Slovak 
territory.’ (Traynor & Kingsley, 2015). Similar sentiments were echoed in the press briefings of the UK’s 
Home Office, which maintained that though ‘the UK has a proud history of offering asylum to those who 
need it most …we do not believe that a mandatory system of resettlement is the answer’ (Euroactive, 2015). 
31 Though a market may be advantageous because it assuages populist pressures, it may also have other 
moral costs: it may give ground to xenophobic and anti-refugee sentiments within a given country. 
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The issue of slack-taking is a convoluted one. As the discussion in Chapter 6 might illuminate, 

there is, perhaps, good reason to come down on either side: While it seems clear that states are 

morally required to take up the slack of defaulting peers, there may yet be some political concerns 

for the application of this ethic. The complexity of the issue, in addition to the moral significance 

of the effects of partial compliance (refugees not getting their due), may be sufficient reason to 

avoid a refuge regime in which slack-taking is a principal issue. In other words, because of partial 

compliance in a quota distribution, there may be reason to consider a scheme wherein agents are 

allowed to negotiate with one another regarding the duties that some may be unwilling to 

discharge. 

 

A market distribution scheme is such a scheme. In it, the issue of slack-taking is institutionally 

accounted for. How? Because states would be distributed a set of responsibilities via quota 

allotment (based on some metric) and would then be permitted to buy and sell those quotas with 

one another. Those states that do not wish to resettle would pay another state for those 

responsibilities they do not wish to fulfill; for those responsibilities they may, under different 

circumstances, fail to discharge. In this process, the problem of partial compliance may be 

accounted for by the exchange function of a marketized scheme.  

 

To illustrate, consider a hypothetical case wherein States A and B both have a quota of 10. State 

A, though, only hosts a quota of 5, and so State B hosts 15. On the market scheme envisaged here, 

State A would then compensate State B for the 5 additional quotas that it takes on. Here, we see 

that question of burden-sharing is made simpler by the mechanics of the market device: A market 

forecasts that there will be varying levels of compliance among participating states and contains 

institutional mechanisms to account for non-compliance. In this way, an additional, but yet un-

explored advantage of a market scheme is that it contains built-in correctives for under-

performance, and then may be thought of as a forum wherein disputes regarding slack-taking are 

identified and resolved on a bilateral basis. 

 

It remains, of course, that states that have underperformed also refuse to pay overperformers. In 

such cases, a new and different form of non-compliance emerges. One might dismiss such 

concerns as unlikely by virtue of the market scheme being constituted by states that have 

consented to the terms of the market – remember, the market would be constituted by consenting 

states. Despite this, the concern remains that states may nevertheless shirk those terms. In such 



 136 

cases, concerns for ‘slack-taking’ remain, though perhaps more rarely than in an institution that 

lacks a means for states to negotiate their duties.  

 

Conclusion  

 

In this chapter, I have covered some prominent advantages of the marketization of refuge. Those 

purported advantages of a marketized refuge regime are many: Some regard the prospective 

benefits that might results from the application of a market instrument, while others look to the 

intrinsic qualities of a market. In this chapter, I have offered a survey of the plausible advantages 

of a marketized refuge regime, including a yet unappreciated advantage that a market may 

accomplish in cases of partial compliance. It is not my intent to provide a comprehensive test of 

these theories here. All those covered may be disputable, either as a matter of theory or empirical 

fact.  

 

It may be responded here that though a market scheme offers some advantages, it also, in effect, 

lets reluctant states ‘off the hook.’ This is doubtlessly true. Indeed, many of the advantages of a 

market scheme discussed above take effect only when states behave below what justice requires: 

Many of these advantages are only thought advantages because of state reluctance. What advantage 

a market offers, then, is realized only inasmuch as the market converts failures into benefit. Taken 

this way, the marketization of refuge can be seen as a non-ideal solution to a non-ideal problem. 

It is a simple means to realize the interest in refuge for a greater number of people.  

 

Many would likely object that we are not limited to these moral compromises. In the following 

chapters, I engage with a few such objections. The first aims at several of the purported effects of 

the market that are offered above; namely, financial incentive. This objection – the ‘norms 

objection’ – objects that such a motive is not appropriate in the context of refuge. The second 

objection – the ‘interest objection’ – regards the effect that a market apparatus has on the interests 

of involved individuals. In what follows, I explore both these. 
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Chapter 8: The Norms Objection 

 

Introduction 

 

When an individual is persecuted, alienated and stateless, they have a right to refuge in a safe place. 

But how do we institutionalize this right? One way is to determine what should be a state’s 

responsibility and apply to it a quota allotment that is commensurate – this and related issues I 

explored in detail in Part II of this work. Another is a market scheme whereby participating states 

are free to buy and sell those refuge quotas with one another in a market device.1  

 

Many object to the marketization of refuge. One objection holds that a market for refuge 

commodifies refuge: that it demeans refugees by expressing their negative value.2 Another 

proposes that such a scheme allows states to discriminate among refugee populations.3 Another 

still is that refuge markets incentivize the sale of refuge services, but not quality protection.4 At 

issue in all these is the effect that may be realized following the application of a market means for 

distributing quotas among states. In sum, the (mis)application of markets to refuge distribution 

may be objectionable on the grounds that it establishes inappropriate norms in the existing refuge 

regime. These norms, in turn, encourages bad behaviors amongst participants. This, I accordingly 

call the ‘norms objection.’ 

 

In this chapter, I take on the objection that marketization of refuge would corrupt the norms of 

refuge. I do so in four parts: I first engage with one articulation of the ‘norms objection,’ along 

with several examples, present in the work of Michael Sandel.5 I provide some exegesis on this 

objection and focus on the purported effects of economic incentives in refuge: the 

institutionalization of manipulation, corruption, and greed. I then provide a rebuttal to this 

objection: I first reference the ontology of refugeehood and its telos: The protection of the basic 

interests of refugees. I continue by problematizing Sandel’s account of refuge norms as well the 

 

1 A market distribution scheme for refuge was first posited by Peter Schuck (1997). Further work has been 
done by Jesús Fernández-Huertas and Hillel Rapoport (2015), Will Jones and Alexander Teytelboym (2016), 
Joseph Blocher and Mitu Gulati (2016), and Johannes Himmelreich (2013) among others. 
2 Gibney 2008: 72. In a more broadly applied theory that contends the same, Elizabeth Anderson also 
expresses concern for the commodifying effect that markets have on certain contexts; namely, the dignity, 
personhood, freedom, and standing of market participants. For more, see Anderson (1993). 
3 Gerver 2018: 51 
4 Ibid: 54.  
5 2012. 
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supposed necessary presence of extrinsic motivation (greed) within market structures. I also look 

to the dominant norms of self-interest already present within the regime. I conclude that the norms 

objection is insufficient to reject markets as a means of distributing refuge. Instead, I point forward 

to the work of another influential thinker, Debra Satz, and suggest that in her work we may find a 

more applicable objection to the marketization of refuge.   

 

In what follows, many references will be made both to markets and norms. Though most intuit 

what is meant by a reference to ‘the market,’ it is at times difficult to differentiate market exchange 

from non-market exchange. This is, in part, because of its varying appearance in different 

contexts.6 But it is also because of the surprisingly few accounts of markets offered even in 

textbooks dedicated to the subject.7 In this work markets are considered a system of coordination; 

a way that we organize our commercial interactions absent (for the most part) a predetermined 

distribution schema.8 Markets, then, are an ‘institution in which exchange takes place between 

parties who voluntarily undertake them.’9 The market is a system of exchange considered as the 

aggregated sum of a great many actors engaging in innumerable exchanges with one another.  

 

This is not to say that markets are necessarily laissez-faire. On the contrary, markets require 

considerable institutional support to function as we require. These include (and is discussed in 

more detail below): mutual recognition of norms, trust among participants, free information, anti-

monopoly, among other characteristics.10  

 

Apart from what is required for markets to function, we are also interested in what markets do: 

They signal to producers what to produce and to whom to sell. They coordinate relations between 

individuals who may have never met and provide for those individuals a choice in the way they 

interact.11 In so doing, markets also facilitate the fulfillment of interests – every participant, be they 

a firm, an individual, or state, has an interest that cannot be satisfied alone. There is a need for the 

 

6 It is not clear that all exchanges qualify as market exchanges. For example, by purchasing a cell phone, I 
would rightly be engaged in a ‘market exchange,’ but could the same be said if I purchased the device from 
my brother?  
7 As Debra Satz has observed, there is no definition of markets offered in Hal Varian’s best-selling 
Intermediate Microeconomics: A Modern Approach (2014).  
8 This insight – of ‘spontaneous order’ – first seen by Smith (1776), was later developed by Hayek: ‘[markets 
are] the result of human action but not of human design.’ For more, see Hayek 1967: 96-105. 
9 Satz 2010: 15. I use this understanding of markets here. Importantly, not all interactions consensually 
engaged qualify as ‘market interaction,’ hence the difficulty with which many define markets. 
10 Satz 2010: 16-31.  
11 Satz 2010: 6. 
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resources, skills, knowledge, or products of others – Such is the division of labor. The fulfillment 

of heterogeneous interests by consensual relations with others is a market relation. Countless and 

intangible, these relations form, in aggregate, what we call ‘the market.’  

 

Beyond mere signaling, coordinating, providing choice, or fulfilling preference, it has been 

increasingly observed that markets assume a more profound social function: Markets can impact 

the capacities, dispositions, and even preferences of market participants (think: creating demand). 

Moreover, a market’s division of labor plays a part in shaping ideas of individual capacities, roles, 

and expectations of participants. These insights are not new and, as Elizabeth Anderson notes, 

have long been a feature recognized by market proponents and skeptics alike.12  

 

Given that markets do certain things, it is reasonable to ask: Are they a morally acceptable means 

of distributing certain goods? For a growing number, the answer is: ‘it depends.’ Human life, it is 

noted, is appropriately divided into many distinct domains, each governed by specific sets of norms 

that influence how we think of and treat the people and things within those domains.13 The 

(mis)application of inappropriate norms, then, can have morally concerning consequences: a 

perversion in the way we think of the people and things in those domains.  

 

Norms can be defined generally as procedures or anticipations of thoughts and behaviors that are 

self or society-enforced.14 In political fora, norms are rules, codified or otherwise, that establish 

and maintain order. They are, therefore, two-dimensional: Norms can have a normative or 

injunctive function (e.g. ‘states should seek their interests’), but they can also have a descriptive 

one (e.g.: ‘states behave according to their interests’). In their normative form, norms can be both 

prescriptive, inspiring particular positive behaviors (e.g. ‘pursue your interests), as well as 

proscriptive, discouraging particular negative behaviors (e.g. ‘do not pursue your interests). In all 

cases, norms influence patterns of behavior, with the implicit (or explicit) threat of penalty should 

a norm be violated.15  

 

To illustrate the influence of norms within their respective domains, consider two areas of social 

life: the economic and the familial. Economic life can be differentiated from familial life by the 

 

12 ‘Marx and Smith alike worried about how capitalist markets, in promoting ever-more-fine-grained 
division of labor, deskilled workers and stunted their minds’ (Anderson 2010: 240).  
13 Sandel 2012: 7. 
14 Horne 2013. 
15 Axelrod 1986: 1095-1111; Thomson 1993: 81. 
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presence of norms – financial incentive, self-interest, competition, etc. – as well as the absence of 

profound and deeply-held interpersonal norms shared between members of a family – love, 

sacrifice, deference, etc. These two are distinct social domains, with distinct sets of norms that 

govern them. 

 

Take, for example, one prominent economic norm: that some form of property right is recognized 

and respected.16 Absent such a norm, it is difficult for organized, stable economic activity to be 

sustained among people not bound by strong ties.17 Note, though, that steadfast adherence to 

property rights might be considered inappropriate in familial life. Why is this? The answer might 

have something to do with the differing duties owed among people in different contexts. 

Generally, we owe more and greater duties to our children than we do to someone with whom we 

share only an economic relation.18 For the mother of small children, for example, these duties 

include parting with property without compensation.  

 

Consider the parent who expects compensation for cultivating and administering the material (and 

energies) necessary for the growth and development of their child. Such a parenting style might 

strike us as odd; as perhaps confusing the nature of the relationship between parent and child with 

that of a merchant and customer. Even more so if it is done with an attitude of investment and 

the attendant expectation of a profitable return.19 In such cases, there is a mismatch between the 

domains of social life and the norms that are appropriate to them.  

 

If mismatching areas of social life and their appropriate norms constitutes a moral concern, it is 

perhaps more disconcerting when it occurs in contexts of high moral import. One such context is 

the distribution of refuge for the world’s persecuted, alienated, and stateless. Refuge (and its 

distribution) occupies a highly moral domain, purportedly dominated by norms of justice, 

humanitarianism, human rights, etc. Markets, in contrast, are an economic instrument, structured 

by norms of efficiency, self-interest, financial incentive, etc. To apply a market instrument to the 

 

16 Commercial enterprise relies on such a norm; a recognized right to property defends against risk and 
uncertainty by providing the structure necessary for individuals to know their property, along with the time 
and energies spent cultivating it, should not be unnecessarily threatened. 
17 Consider the difficulty with which some high-crime countries have in attracting investment – a primary 
vehicle of economic development. For more see Brown & Hibbert (2017). 
18 This insight, among others, undergirds Elizabeth Anderson’s argument against a market for surrogacy 
(1990: 71-92).  
19 Of course, in many parts of the world, children are seen as just that – investments for the future, a means 
of income, or as sources of care for the elderly. Even so, few would consider this ideal, or agree with the 
sentiment: ‘I raised you, now you owe me care.’    
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distribution of refuge, then, is to apply economic norms to a non-economic domain. To do so 

may have considerable moral cost: a distortion of the nature of refuge and of the way we think 

about refugees.20  

 

Limited (Application of) Markets 

 

One recent objection to the marketization of refuge can be found in Michael Sandel’s What Money 

Can’t Buy: The Moral Limits of Markets (2012). In this work, Sandel airs concern about the effects 

that the application of market forces, particularly economic incentives, have on various areas of 

human life.21 Sandel’s work is a rebuke of market forces as a means of accomplishing some social 

goals – a market for surrogacy, compensating students for better grades or overweight people for 

better health habits are all powerful examples. In these, Sandel contends, markets are inapt because 

they function by economic incentive, and this distorts the way people think and behave in these 

contexts.22 

 

The most straightforward and illuminating example of this in Sandel’s work is the use of payment 

to incentivize better health habits (hereafter: cash-for-healthier-habits). It is an apparent growing 

trend that employers, insurers, governments, and other healthcare providers offer money as a 

means of incentivizing healthy behaviors among individuals. One prominent example was a 

program in the United Kingdom dubbed ‘Pounds for Pounds.’ 23 In this scheme, Britain’s National 

Health Service paid participants up to £425 to achieve their target weight.  24   

 

These schemes had a bifurcated objective: curbing worsening health conditions among patients 

and reducing medical costs associated with voluntary behaviors – smoking, failing to take 

medication as prescribed, and obesity are just a few examples.25 The rationale underlying these 

schemes is simple, yet surprising: Personal health is in many cases an insufficient motive for many 

 

20 Sandel 2012: 65.  
21 2012: 43-91. 
22 Ibid. 
23 For more on this program, see Relton 2011: 536-542. 
24 2012: 57. Similar practices are growing in popularity, as evidenced by the hit American TV series The 
Biggest Loser – a particularly dramatic example wherein contestants compete (by losing weight) for a $250,000 
grand prize. The series has proven so popular that it has been adapted to 38 different countries, though the 
basic premise is always the same. For more, see www.nbc.com/the-biggest-loser. 
25 It is worthwhile to note that non-providers also benefit from these schemes; that is, other benefactors of 
the NHS’s resources whose benefit is made possible by the funds made available by decreased treatments 
for lifestyle-related illnesses.  

http://www.nbc.com/the-biggest-loser


 142 

to adopt healthier practices. Sadly, the statistics bear this out: In 2015/6, 19.8% of English ten and 

eleven-year-old children were considered obese. Similar figures are even more concerning among 

English adults: In 2016, some 63% of the English population was considered obese or 

overweight.26 Beyond the immediate health concerns, though, there is a socio-political one: Health 

issues related to obesity make up 5% of England’s National Health Service’s annual budget – some 

£6.1 billion in 2014/5. Alarmingly, this constituted for England a greater annual public 

expenditure than that of law enforcement, fire services, and the judiciary combined.27 Personal 

health, then, is an issue of public importance. 

 

It is not only governments that have implemented these schemes. They are also a growing trend 

in the private sector. In the United States, increasingly more automobile insurance providers offer 

discounted rates to customers with clean driving records and careful driving practices.28 General 

Electric, a prominent multinational conglomerate, in 2009 offered some of its employees as much 

as $750 to quit smoking. The program proved so effective that it later extended this offer to all 

US-based personnel.29 Like the ‘Pounds for Pounds’ example, these policies pursue a double aim: 

improving lifestyles among costumers/employees and lowering costs of lifestyle-related medical 

expenses for providers. Perhaps unsurprisingly, these have become a sort of practice du jour, with 

as much as 80% of large US businesses offering financial incentives to improve employee lifestyle 

practices in one form or another.  

 

Given the preponderance of these sorts of incentives, it is worthwhile thinking about why they are 

offered. The simplest answer is that they are likely to be effective.30 But this is also the most 

intuitive answer: Why would commercial enterprises, driven as they are by the profit motive, spend 

money on such a goal?  

 

To this, there seems two responses: The first is that these incentives are offered out of beneficence. 

While it seems reasonable to conclude that businesses are less motivated in this way, it is surely 

 

26 Public Health England 2017. 
27 Ibid. 
28 In a scheme called ‘Safe Driving Bonus,’ AllState insurance – a prominent American automobile 
insurance provider – offers bonuses to customers for every 6 months they drive accident-free. Similarly, in 
a scheme called ‘Drivewise’ customers are given a discounted rate for performing tasks that are thought to 
contribute to safer driving (e.g. driver’s education) and for adopting safer driving practices (limiting late-
night trips, keeping speeds below 80mph, etc). For more, see https://www.allstate.com/auto-
insurance/safe-driver-savings.aspx. 
29 Sandel 2012: 56.  
30 Komaroff 2016.  

https://www.allstate.com/auto-insurance/safe-driver-savings.aspx
https://www.allstate.com/auto-insurance/safe-driver-savings.aspx
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the case that some employers offer incentives because of genuine care for the health and well-

being of their employees.31 The second, and perhaps more common explanation is that incentives 

ultimately benefit those offering them. Particularly telling is the case of private business. Incentives 

of this kind, of course, incur additional expenses, and therefore only make ‘business sense’ if the 

incentives redound to the benefit of the bottom line. That is, if the costs of paying employees for 

healthier habits are less than the costs of paying for additional health care. This could only be so, 

though, if the intended results are realized; if the incentive is likely to be effective.  

 

Sandel is more interested in a different question: Why are people taking these incentives? To this 

question, one answer is clear: People take the incentive because of the financial advantage made 

available by the cash incentives. Some may elect to adopt healthy habits merely for the money they 

receive for doing so, while others may consider the money in addition to the already widely known 

benefits of maintaining healthy lifestyle habits. Regardless, money is the incentive – cash in 

exchange for the performance of the desired behavior. As will be made clear in what follows, 

money as an incentive for healthy habits constitutes a concerning issue for Sandel and others 

concerned with the distorting effect of market norms.  

 

What Is Wrong with Incentives 

 

If you pay me to stop smoking, and it works, what’s the problem? Or, more broadly, if financial 

incentives can be effective, what moral concern might we have with them? Sandel points to two 

pernicious effects that economic incentives may have when (mis)applied to non-economic social 

domains: manipulation and corruption.32 Considered together, both these characteristics highlight 

a concern that greed will be enshrined because of the application of a market instrument. 

 

Manipulation 

 

 

31 Sandel does not include this possibility in his analysis, preferring to focus instead on the self-interest 
motive implicit in incentive. This is a noteworthy omission. He does so, perhaps, for good reason: 
Businesses are unique among institutions in their interest to minimize costs in the pursuit of profit. Though, 
this is not necessarily true of states in a refuge market. The motivations of states are an important normative 
concern and will be considered below.  
32 Sandel 2012: 58-9. Sandel also mentions concerns for fairness in such incentives – that compensating the 
overweight people rewards slothful behavior (what he calls a ‘conservative worry’) and that compensation 
might unfairly disadvantage those with health conditions outside of their control (what he calls the ‘liberal 
worry’) – though he quickly moves from them. I will do the same here.  
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Incentives are bad when they are manipulative. Sandel defines manipulation as an action that 

‘bypass[es] persuasion and substitute[s] an external reason for an intrinsic one.’33 This encourages 

behavior that should be done absent the incentive, thereby ‘induce[ing] the right thing for the 

wrong reason.’34 Here, Sandel is describing a substitution of motive:  A good, intrinsic motive is 

crowded out by a bad, extrinsic one. On positive attitudes, he writes:  

 
Paying people to take their meds does little to develop such attitudes and may even 
undermine them […] This is because bribes are manipulative. They bypass 
persuasion and substitute an external reason for an intrinsic one.35 

 
Consider again the example of cash-for-healthier-habits. Manipulation manifests here in several 

ways, but the first relates to those offering incentives. For the offeror, the reason for the incentives 

is, at least in most cases, to minimize the cost of eventual lifestyle-related medical treatments. 

Considered this way, incentives are offered ultimately to minimize costs borne by the employer, 

who is benefitted by the incentive, albeit indirectly. Here, employee health is not a primary 

objective of incentives but is instead instrumentalized to lower costs for the employer. Health 

improvements, when accomplished, are mere fortunate, though indirect effects of an effort at 

profit maximization.  

 

This, for Sandel, is a morally concerning substitution of motive: The proper motive of fostering 

healthy attitudes and practices among employees is replaced with the self-interested motive to 

maximize profit.36 Though incentives encourage the right thing (healthy habits), they do so for the 

wrong reasons. It would be better if employers encourage healthy habits out of genuine care for 

their employees, fostering healthy, self-respecting attitudes and actions among them.37 

 

There is another, similar concern, but related to those being incentivized. Rather than genuine care 

for personal health, economic incentives encourage people to adopt healthy habits only for the 

money they are given in return. This too is a substitution of motive: Instead of persuading 

employees to adopt better health practices for the sake of their health, financial incentives express 

 

33 2012: 59. 
34 Ibid. Additional reasons that manipulation is bad may include, for example, its implicit disrespect of the 
autonomy of individuals, or the separateness of persons; that it involves exercising deceit, etc. Sandel omits 
these concerns. 
35 Ibid: 59. 
36 Later, though, I provide some reason that such self-interestedness is not always morally concerning in 
this way; it depends in large part on the way self-interest is accomplished, as well as the context in which 
the self-interestedness takes place. One such context is the provision of refuge.  
37 Sandel 2012: 58-59. 
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to the employee: ‘you don’t care enough about your own well-being to quit smoking or lose weight? 

Then do it because I’ll pay you $750.’38 Here, a motive transfer is clear: The appropriate motive of 

self-respect and care is replaced with the inappropriate motive of financial advantage. Considered 

this way, economic incentive manipulates agents into adopting improper motives.  

 

One might respond at this point that it does not matter what motivations are induced by these 

incentives: If incentivizing for better health habits has the effect of better health, who cares? One 

might point to the fact that the individuals being offered incentives don’t possess the proper 

motive anyway. Why is it, then, morally concerning if people are being given additional reason to 

adopt healthy habits – ones that will undoubtedly benefit them if the incentive takes effect?  

 

I find this response attractive. However, it does appeal to a sort of calculus that some might find 

morally wanting: Whatever moral costs are attendant to the application of incentive (a change in 

motive, a perversion of attitudes, etc.), they must be compared to the results of incentives (better 

health habits, longer lives, etc.). One might intuit, as I do, that these are regrettable, but permissible 

moral costs to bear for healthier habits. Though, Sandel’s point remains: Better that one adopts 

healthy habits out of a concern for their health than for the money they receive in return. Why is 

this?  

 

Sandel provides two possible answers, both with some bearing on the marketization of refuge: 

The first is that concern for one’s health is an important part of self-respect. Self-respect involves 

several things: First, acting with self-respect involves taking care to avoid behaviors that are 

harmful to one’s body. Smoking, for example, is detrimental to the health of smokers because it 

works against bodily integrity (causes cancer, heart disease, etc.). But self-respect also involves 

taking care to engage in behaviors beneficial to one’s body. If one adopts healthy practices out of 

a desire to receive money, rather than out of a genuine desire to respect and care for one’s own 

body, one is not acting out of self-respect. This is morally concerning.  

 

The second answer is more practical: If individuals adopt healthier habits because they receive 

money for doing so, it seems likely that the healthy habits will cease when the incentive is 

removed.39  

 

38 Ibid: 59. 
39 Sandel 2012: 59. The long-term efficacy of incentive, though, is an empirical matter, with statistics 
pointing in different directions. Some suggest a weak, though present efficacy of financial incentive for 
healthy lifestyle choices (Komaroff 2016). While incentive does effectively motivate weight loss, it is less 
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But are all economic incentives morally concerning? That manipulation is bad is, at first thought, 

so obvious that it is not worth covering in any detail. However, there are instances of incentives 

that do not supplant motive; that are not manipulative in the Sandelian sense. These are quite 

common: When a retail store offers a discount on, say, winter coats (buy one get one free, 50% 

off, etc.), I am incentivized to buy a coat in a way I would not have been absent the discount.40 I 

am also clearly incentivized by financial considerations. I take it, though, that most would not say 

I am manipulated into buying a coat, and certainly not in the way Sandel supposes.41 The 

discounted price does not encourage behavior that I should be doing otherwise. Nor does it 

supplant motive: The store’s (to sell coats, make a profit), as well as mine (to clothe myself , to 

avoid the cold) remain absent the discount-incentive.42 While there is an imposition of financial 

incentive, it does not follow that the incentive is necessarily manipulative.  

 

In sum, while manipulation seems wrong, not all incentives are manipulative. If this is true, we 

need some rubric by which we can differentiate wrongful, manipulative incentives from other 

forms of incentive. In Sandel’s formulation, much depends on the context within which the 

incentives are provided: Some contexts are corrupted by the introduction of financial incentive.  

 

Corruption 

 

Incentives are bad when they corrupt. Sandel describes this process: ‘to corrupt a good or social 

practice is to degrade it, to treat it according to a lower mode of valuation than is appropriate to 

it.’43 Examples of this are easily recognized: When an umpire throws a game because a crony pays 

them off, they act beneath the standard expected of an umpire. A position charged to objectively 

manage the game becomes for the corrupt umpire an opportunity at self-enrichment. This is a 

corruption of the position they occupy. The same is true of a judge when they are paid to render 

a verdict exculpating a mobster. When they do so, they behave well below the standard of 

 

effective at motivating sustained, healthy weight (Avenell, 2008). Paying people to quit smoking, though, 
has proven effective (Volpp 2009). I address this issue below.  
40 In anticipation: That it is winter is important here. I need a coat to avoid health concerns related to cold 
exposure. This precludes this example from belonging merely to the economic domain.   
41 The presence of incentive in this context distorts my attitude and behavior in morally concerning ways.  
42 2012: 34. It is worth mentioning that, when a discount is offered, profit margins are smaller. Assuming 
that the pursuit of profit is a wrong motive, as Sandel suggests, the store is less motivated for the wrong 
reasons if we consider the provision of coats during winter as more than only in the economic domain. 
43 This is, even by Sandel’s admission, a wide definition of corruption. For further elucidation see Sandel, 
2012: 1-17. 
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appropriate behavior made explicit in law, in the promise of their oath of office, as well as implicit 

in the trust the community puts in them. For the corrupt judge, their position becomes a means 

of personal gain.  

 

But there is reason to pause here: Corruption might be obvious when a judge is paid to render a 

false verdict, but is the same true of paying one to quit smoking, to lose weight, or to offer asylum? 

How do we distinguish between these more overt instances of corruption from other, ostensibly 

benign forms of incentive? 

 

One might intuit that the morally concerning difference is that other people are indirectly harmed 

by these incentives; that is, these incentives result in the curtailment of other people’s interests. 

This is certainly true of the umpire and the judge. Their behavior negatively impacts players interest 

in a fair game, much like the community has an interest in a judge that renders justice. But, in the 

case of cash-for-healthier-habits, people are incentivized toward their basic interests (bodily 

integrity, health, etc.).44  

 

Perhaps controversially, Sandel would disagree. Cash-for-healthier-habits corrupt even if those 

policies redound to the benefit of those involved, do not detrimentally impact the third party, or 

effectively motivate individuals to quit smoking, to lose weight, etc. This is because incentive 

engenders attitudes and behaviors beneath what is proper for those contexts. In the cases of the 

umpire and judge, the positions occupied are corrupted by the application of attitudes and 

behaviors in violation of norms governing those contexts. The same is true of the cash-for-

healthier-habits. About paying employees to lose weight, Sandel writes:  

 
We suspect that the monetary motive crowds out other, better motives. Here’s 
how: Good health is not only about achieving the right cholesterol level and body 
mass index. It is also about developing the right attitude to our physical well-being 
and treating our bodies with care and respect. Paying people to take their meds 
does little to develop such attitudes and may even undermine them.45   

 
What should be a caring, responsible attitude toward one’s health is supplanted by a lower one: 

the pursuit of compensation.46 The application of economic incentive – a norm suitable for the 

 

44 In such cases, third parties are often indirect beneficiaries of cash-for-healthier-habits. This is most 
obvious in the ‘Pound for Pounds’ example: funds freed up by decreased lifestyle-related treatments can be 
spent in other ways; research, for example.  
45 2012: 58-59.  
46 Several practical concerns spring from this, though Sandel points specifically to the unlikelihood that 
healthy behavior continues after compensation has stopped (2012: 57).  
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economic domain – onto this domain (call it, the personal health domain) substitutes proper 

modes of thinking about personal health with economic modes of thinking about personal health. 

 

Which norms we promote in a given context is, then, a matter of moral importance. This is a 

longstanding philosophical insight present in the work of, among others, Elizabeth Anderson. She 

holds:  

 
If different spheres of social life, such as a market, the family and the state, are 
structured by norms that express fundamentally different ways of valuing people 
and things, then there can be some way we ought to value people and things that 
can’t be expressed through the market norms.47 

 
Markets have different effects in different contexts. If this is true, let us explore what effect the 

application of financial norms may have on the provision of refuge. 

 

Market Incentives in Refuge 

 

Manipulation 

 

A market distribution might encourage states to do the right thing in discharging their duties to 

protect human rights, but for the wrong reasons. Regarding this, Sandel posits:  

 

[…] a market for refugees changes our view of who refugees are and how they 
should be treated. It encourages the participants – the buyers, the sellers, and also 
those whose asylum is being haggled over – to think of refugees as burdens to be 
unloaded or as revenue sources, rather than as human beings in peril.48 

 

Sandel’s view rests on the idea that states should be distributing the necessary resources to protect 

refugees qua humans in danger. Marketization, because of its implicit economic incentive, forces 

financial motives, with states discharging their duties of help owed to refugee populations simply 

because they are paid for doing so. 

 

Again, there is reason to pause here. One might intuit that the morally important consideration 

lies elsewhere: That refugees are delivered from their dangerous circumstance, that their basic 

interests are satisfied, etc. If this is true, it would seem the paramount concern is that individuals 

 

47 1993: xiii.  
48 2012: 64 emphasis added.  
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are given what justice requires – that their interest in refuge is provided. It therefore matters little 

what motive is present in the distribution of refuge. If one shares this intuition, an obvious 

question emerges: What is the moral value of motive?  

 

To answer, we can draw again from Sandel’s cash-for-healthier-habits example. First, state motive 

is an important part of international relations. It simply matters why states do what they do. The 

international space, as a sort of social realm, is governed by specific norms that determine 

acceptable and unacceptable behavior of states.49 As in the typology of norms offered above, these 

too are two-dimensional. Some serve a normative (or injunctive) function, may be codified, and 

either encourage behaviors or discourage them. Examples include the development and 

subsequent discourse on nuclear non-proliferation50 and the state’s right to self-defense.51 Other 

norms take on a descriptive function. Janice Thomson describes such norms vaguely: ‘only that 

“as a rule” states engage in such practices.’52 This definition encompasses all observable patterns 

of state behavior. An example might be the generally norm of national sovereignty.53 As in the 

case of injunctive norms, these too serve to guide behavior, elucidate values, and shape 

expectations of states.  

 

In light of this, encouraging motives among states that are friendly to existing norms – particularly 

ones related to refuge – is considered a normatively important objective, just as a careful, healthy 

concern for one’s health is a morally important part of self-respect. Engendering among states 

reason to think of refuge as a means of accomplishing economic interests, as markets purportedly 

do, works in contrast to this morally important norm and constitutes the sort of morally 

concerning change in norms described by Sandel. 54  

 

The second concern for manipulation is more practical: State motive is an important concern 

because if a state is motivated to host solely by the money they receive, they are likely to cease 

 

49 This, of course, neglects the quintessential realist notion that state behavior is best described not in terms 
of adherence to norms, but in a will to survive; a belief that other states threaten this objective, and the 
necessity to aggregate power to forestall this eventuality. For more on the realist take on these subjects, see 
Waltz (2010). 
50 Chari, 2003: 1.  
51 Walzer 2006: 73. 
52 1993: 81.  
53 Weiner 1998: 438; Barkin & Cronin 1994: 122. 
54 There is also the intuition that marketization necessarily involves a negative valuation of refugees by 
states; that paying states to take refugees expresses their negative value in real, dollar-denominated terms. 
This is a view expressed here by Sandel, by Matthew Gibney (2008: 57-77) and Debrah Anker (1998: 295-
310), and in modified form, Mollie Gerver (2018: 47).  
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hosting when they are no longer paid for doing so. Practical concern for state motive has been a 

reoccurring issue in existing refuge practices and theoretical proposals at refuge distribution.55 

Though markets might encourage states to accept more refugees, they contain no guarantee of 

protections commensurate with refugees’ basic interests. There is some reason for this concern: 

One example is Libya, a recent recipient of 50 million Euros in exchange for hosting migrants 

making their way north. Despite receiving these funds, Libya has been credibly accused of human 

rights violations, among them the forced deportation of refugees back to countries of origin – a 

flagrant violation of the principle of non-refoulement.56 

 

Corruption 

 

The second broad concern for the marketization of refuge is that it forces a circumstance wherein 

those involved develop attitudes and behaviors beneath that which is proper to refuge. Because of 

the incentives implicit in market function, involved agents would treat refugees, and perhaps the 

regime itself, according to a lower valuation than is appropriate to it.57 In short, markets corrupt 

refuge. Sandel posits:  

 
There is something distasteful about a market for refugees, even if it leads to more 
refugees finding asylum. But what exactly is objectionable about it? It has 
something to do with the fact that a market in refugees changes our view of who 
refugees are and how they should be treated. It encourages the participants – the 
buyers, the sellers, and also those whose asylum is being haggled over – to think 
of refugees as burdens […] rather than as human beings in peril.58 

 
Here, concern for corruption is the same as in the aforementioned umpire and judge examples. In 

all these, the positions occupied are corrupted both by the presence of specific attitudes, as well 

as the performance of actions that result from those attitudes (throwing a game or exculpating a 

mobster, respectively). Market forces, therefore, can influence agent’s attitudes and behavior in 

morally concerning ways.  

 

We now have two broad reasons to be concerned for markets as a means of distributing refuge: 

Financial incentives induce among states wrongful motives to supply refuge. Market forces, in 

 

55 I’m thinking here of a concern forwarded by Mollie Gerver: Markets may better motivate states to host 
refugee populations, but do not guarantee that the protection purchased would be sustained over time. For 
more, see Gerver 2018: 54-55.  
56 Amnesty International 2017. 
57 Sandel 2012: 34. 
58 Ibid: 65.  
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effect, manipulate participants into performing actions that they ought to perform anyways. These 

motives in turn corrupt refuge by changing our views of refugees not as human beings in need, 

but as potential revenue sources. In short, the market means of distributing refuge would enshrine 

greed among states.  

 

Greed 

 

In a market scheme, states are not motivated by the moral conviction to provide refuge for those 

in need. Rather, as a response to the economic incentive implicit in a market system, states are 

motivated to accomplish maximum advantage for themselves – they are motivated by greed. And 

greed is bad. On this point, Michael Sandel posits:  

 
Greed is a vice, a bad way of being, especially when it makes people oblivious to 
the suffering of others. More than a personal vice, it is at odds with civic virtue. In 
times of trouble, a good society pulls together. Rather than press for maximum 
advantage, people look out for one another. A society in which people exploit their 
neighbors for financial gain in times of crisis is not a good society. Excessive greed 
is therefore a vice that a good society should discourage if it can… by punishing 
greedy behavior rather than reward it, society affirms the civic virtue of shared 
sacrifice for the common good.59  

 
Though Sandel couches his admonishment of greed in society, his view has implications for a 

marketized refuge regime as well. Indeed refugees, the causes of their displacement, and any 

response constitute a ‘time of crisis.’ A market response, though, may encourage participating 

agents to seek financial gain rather than affirm the virtues of humanitarianism or justice – the 

supposed norms underlying the regime.  

 

What precisely greed is, though, is uncertain. Much scholarship has been written on the subject, 

including the works of Hegel60 and Marx61 among others. For purposes here, greed is the pursuit 

of material gain involving both exclusiveness (‘X is mine, and not yours), and limitlessness (‘all of 

X is mine, and not yours). While I will offer a more detailed account of greed in my rejoinder 

below, what’s important to Sandel’s account is that greed is bad, that it works against the purposes 

of the refuge regime, and that any institution that encourages it should therefore be avoided.  

 

 

59 Ibid: 8. 
60 1977 
61 1967 
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Manipulation in Refuge: A Reply 

 

That the marketization of refuge replaces good motives with bad motives and therefore should be 

rejected rests on several suppositions:  

 
1) There is a coherent set of norms governing the distribution of refuge.  

2) This set of norms is normatively desirable.  

3) Because of (1) and (2), we should not change the norms unless the change is normatively 

preferable. 

4) Markets supplant good motives for bad ones.  

 
From these, Sandel concludes that the marketization of refuge would result in manipulative 

practices of its participants.62 As I show below, (1), (2) and therefore (3) offers an incomplete 

picture of the refuge regime, its institutions, and its governing norms. I also show that (4) rests on 

a mistaken conceptualization of market principles. There is, then, some reason to be skeptical 

about disregarding a market mechanism on grounds that markets enshrine market-caused, 

manipulative behaviors. 

 

Coherent Norms? 

 

That there is a coherent set of norms governing the distribution of refuge (1), and that this set of 

norms is normatively desirable (2) might come as a surprise to a close observer of the politics of 

refuge. Why? Because its short history is characterized by a conflict of competing norms – 

themselves not always desirable – that encourage a variety of behaviors of participating states.63  

 

Recall the definition of norms offered above: Generally understood, norms are principles that 

serve to guide, control, or regulate proper and acceptable behavior in each context.64 Some are 

formal, made explicit in law, treaties, and in the mandates of humanitarian organizations, NGO’s 

and other institutions. 65 Others are more abstract, not codified, and the result of the application 

 

62 2012: 67.  
63 Schuck 1996: 296. 
64 Weiner 1998: 434.  
65 I’m thinking here of norms regarding the function of a refuge regime; the principle of non-refoulement and 
UNHCR’s mandate to assist and protect persecuted peoples. 
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of moral concern.66 These are most observable in the international body charged with protecting 

and assisting the world’s stateless populations: the UNHCR.  

 

While much scholarly ink has been spilled developing progressively better norms in refuge – 

among them, the definition of a refugee,67 refugeehood’s purpose,68 and its justifications 

(humanitarian, human rights, justice) – governing norms are many and are proliferating.69 Perhaps 

because of this proliferation, norms often conflict. In short, refuge norms are incoherent.70 An 

analysis of refuge norms reveals several characteristics that inform the suitability of a distribution 

scheme.  

 

Let us take several powerful existing norms. The first is principle of non-refoulement, an 

‘incredibly strong,’ even peremptory norm in international law.71 The duty of non-refoulement is 

the binding obligation that states not return individuals escaping hazardous environments back to 

those or similarly dangerous environments.72  

 

State independence is another dominant norm in the regime. ‘The UNHCR,’ Gil Loescher 

observes, ‘was created by Western governments in such a way that it would neither pose a threat 

to their sovereignty nor impose new financial obligations on them.’73 With an eye toward 

maintaining and protecting state independence, the UNHCR was specifically created to be reliant 

 

66 I’m thinking here of norms regarding the purpose of a refuge regime: the most obvious is providing one’s 
interest in state protection.  
67 For more on this debate, see Shacknove 1986; Cares, 1992; Wellman 2011; Lister, 2012; Cherem, 2016.  
68 This is, generally, grounded in the need-claim resulting from the loss of political membership. This need 
claim is variably justified: in humanitarian concern, protecting human rights, and justice. 
69 Since the UNHCR’s creation, there has been a proliferation of norms propagated by many human rights 
covenants of the UN General Assembly and various UN institutions (Finnemore 1993). These include 
conventions on the rights of women and children, internally displaced peoples, and minority and indigenous 
groups. Norms have also been set to prohibit heinous practices like slavery, torture, forced deportation, 
ethnic cleansing, and genocide, as well as to define what constitutes appropriate weapons of war – bans on 
mines, biological and chemical weapons, and other weapons of mass destruction, for example. Further still, 
other norms have been instituted to take on particularly cruel acts against individuals or groups, often called 
‘crimes against humanity.’ These stipulate the ways in which these should be dealt with, including that war 
criminals be tried and if found guilty, punished (Weiner 1998: 434).  
70 Weiner 1998: 432-453. 
71 Cherem 2016: 198. 
72 1951 Convention Relating to the Status of Refugees, Article 33.  
73 1994: 352. 
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on the political determinations of member states, as evidenced by its reliance on their consensual 

donations to carry out its mandate.74 

 

Another well-established norm is voluntariness in repatriation. This norm stipulates simply that a 

qualifying refugees’ consent is required for repatriation when the cause of their displacement has 

subsided. Voluntariness in repatriation is for the UNHCR ‘a cornerstone of international 

protection with respect to the return of refugees.’75  

 

Perhaps because refugeehood is a non-ideal phenomenon, so is its remedy: the refuge regime. This 

is perhaps best observed when its norms conflict. At times, states must decide between norms, 

often at some moral expense. One example is when host states wish to repatriate refugees residing 

within their borders, but those refugees refuse repatriation. Consider civil conflict.76 Upon 

fighting’s cessation, host states are often keen to repatriate their refugee populations, citing the 

dissolution of fighting and the likelihood of a safe return. Sometimes, though, individuals in 

question do not consent to repatriation, perhaps because of a perception that the home state is 

not safe, or because they have established life in the host country. In such cases, repatriation is 

consistent with the obligations entailed by the principle of non-refoulement, but violative of 

voluntariness in repatriation. Together, these norms suggest that the host state has no option but 

to host indefinitely, consequently violating the norm of state independence of those states that 

wish to repatriate.77 

 

Other examples of conflicting norms include those most fundamental to the UNHCR: the 

protection and assistance of stateless people, and its logical corollary, the denial of protection and 

assistance to those that generate stateless people. It is an unfortunately frequent occurrence that 

refugee camps are infiltrated by armed fighters intent on extracting resources, recruiting new 

fighters, and leveraging the camp’s vulnerability for international aid.78 In such cases, the UNHCR 

has a difficult choice to make: close the camp in an effort to cut off these practices but do so at 

the cost of protecting and assisting the populations within the camp. Or, maintain the camps and 

 

74 Included in the UNHCR’s mandate was the provision for international legal protections – such as non-

refoulment – but left curiously absent were the necessary funds to accomplish the objectives of the regime 
(Price 2010: 71; Loescher 1994: 361).  
75 UNHCR 1997: 90. 
76 Examples of origin states being declared safe but whose populations are unwilling to return include 
Vietnam, Nicaragua, and Bosnia (Weiner 1998: 438).  
77 Ibid. 
78 Loescher & Milner 2005: 8. 
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abet those abusing refugee populations. In such cases a choice must be made between or among 

several competing norms, selecting in some cases the ‘least worst’ option among several courses 

of action.79 

 

It is, of course, not enough to demonstrate that some refuge norms conflict in some contexts. 

What such conflicts do uncover, though, is that the norms objection’s account of norms governing 

refuge is critically exaggerated. In doing so, the norms objection rejects a means of servicing the 

objectives of the regime on the grounds that existing norms serve just ends. This comes at some 

immediate costs (if markets work), but it also neglects that refuge has a purpose, and servicing that 

purpose in a non-ideal world involves grappling with values related to non-ideality: efficacy, 

efficiency, compromise, and cost/benefit analysis. If I am correct here, the norms objection may 

unnecessarily reject a means of servicing the regime’s telos: the protection of refugees in a non-

ideal world.  

 

Normative Norms?  

 

In his harrowing book detailing the increasing frequency of civilian death in wartime, Richard 

Hartigan observes supposed norms of civilian protection: ‘It is obvious that if practice does not 

coincide with theory, something is wrong; either commitment to the norms is not real or is not 

possible.’80 A cursory survey of state practice on refugee issues reveals similar, troubling truths 

about the norms that govern the regime.  

 

Perhaps the most apparent rejoinder to Sandel’s concern is that there are simply few existing norms 

that are good. Further, it is not clear how marketization presents a threat to those norms that are 

good. I need not rehearse the unfortunate state of the current regime here. Instead, consider again 

those dominant norms: Since its inception, the UNHCR has been guided by three norms that 

make up its mandate and determine its activities. The first is the most important: to provide 

protection and assistance to the world’s persecuted, alienated, and stateless persons. The second 

is to protect the independence of participating states, whose actions (and donations) ultimately 

determine the success or failure of the regime. The third is its primary policy and only entrenched 

norm: the principle of non-refoulement.81 We might also add here voluntariness in repatriation. 

 

79 Weiner 1998: 442.  
80 1982: 7.  
81 UN General Assembly 1951.  
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The international refuge regime can then be considered a norms-oriented institution.82 The various 

organs of the United Nations, as well as participating states, are thus charged to realize these norms 

as stipulated in the UN charter.  

 

The first – the protection of rights of refugees – though replete in the UNHCR’s mandate and in 

the (often rhetorical) commitments of states, is belied the many millions whose interests in refuge 

are underserved by the regime.83 If we accept – as I do – that among one’s right to refuge is to 

refuge in a place capable of providing for basic interests, we see that the principle norm of the 

regime may not be a norm at all. Following Hartigan, if the practice of a norm must comport with 

theory to be real or possible, perhaps the norm of rights protection is better considered an 

aspiration.  

 

Take, then, the norm of national independence. There is little doubt that national independence is 

a well-practiced norm in the international space: As I covered above, state independence can be 

observed in the very functions of the UN’s authority on refugees. But is state independence a 

normatively desirable norm? Does it serve the ends of justice for refugees? States routinely cite 

their sovereignty and independence in, for example, determining commitments, erecting non-

arrival measures, or considering its involvement in an international responsibility-sharing effort.84 

Given the considerable numbers whose rights go unprotected because of the invocation of 

sovereignty, I understand that preserving national independence is shaky grounds upon which to 

reject marketization.  

 

Let us consider the principal norm of the regime: the principle of non-refoulment. Though 

doubtlessly an appropriate norm and one worth preserving, it is frequently violated and is, 

importantly, unthreatened by marketization. 

 

It is an unfortunately frequent occurrence that states violate the principle either directly by 

returning individuals to dangerous circumstances, or indirectly by employing non-arrival 

procedures. One recent example is India, whose recent deportation to Myanmar of Rohingya 

Refugees was described by the UN Special Rapporteur on Racism as a ‘flagrant denial of their [the 

 

82 Weiner 1998: 435. 
83 One considerable statistic is that 17,716,00 people – all qualifying refugees – reside in states with food 
insecurity (UNHCF 2020).  
84 Weiner 1998: 438; Barkin & Cronin 1994: 122. 
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Rohingya refugees] right to protection.’85 Another example is the US, the industrialized world’s 

top receiver of asylum claims, where fluid interpretations of ‘refugee’ and ‘persecution’ have driven 

the return of many who may have legitimate claims to refuge.86 These include those fleeing violence 

in Central America, but also Haiti and Cuba, wherefrom migrants are often intercepted at sea and 

returned before arrival on American territory and before American authorities are obliged by non-

refoulement.87 Similar measures (border closures, ‘pushbacks’, detentions and deportations) have 

also been observed in Turkey, Jordan, and Lebanon.88 

 

It is also important to note that non-refoulment need not be considered in conflict with the 

marketization of refuge. As participating states are only those who are capable of hosting in a 

manner commensurate with human rights, there is some reason to consider the bilateral exchange 

mechanism of a market scheme’ as a simple expansion of non-refoulment. Nothing about 

protection elsewhere schemes violate the prohibition of a dangerous return implicit in the principle 

of non-refoulement.89 So there seems no reason to cite the preservation of non-refoulment as a 

reason to reject marketization.  

 

Given that so few right norms exist and that those entrenched are frequently violated, it would 

seem strange to deny a prospective remedy (markets) on the basis that such a remedy may corrupt 

existing norms. Such is, of course, no outright justification for marketization. It does, however, 

provide some reason that accepting imperfect distribution mechanisms in response to non-ideal 

problems is permissible, providing they offer moral advantages in other areas.90  

 

Effects of Marketization 

 

Much, of course, depends on the empirics. As noted above, the norms objections’ prime concern 

about the institutionalization of a market device is that attendant economic incentives encourage 

actions that should be done otherwise; that is, financial incentives manipulate those who are being 

 

85 UN Human Rights Office of the High Commissioner (2018).  
86 For the same reasons that these constitute violations of the principle of non-refoulment, they also violate 
voluntariness in repatriation, so I omit exploration of it here.  
87 Arenilla 2015: 287-288. Interception at sea was determined lawful by the US Supreme Court in the well-
known Sale v. Haitian Centers Council 509 U.S. 155(1993) wherein it was determined that non-refoulement 
did not have extra-territorial (including oceanic) application. 
88 Badalič 2019: 87-99.  
89 Schuck 1997: 281-282.  
90 Gerver 2018: 52-3.  
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incentivized. There are two concerns here: One is the moral concern that inappropriate concerns 

are being crowded out. The second concern is for the effect of incentives: What are the long-term 

impacts of market incentives? Regardless of any immediate benefit, it may be that marketization 

in the long-term leads to fewer states participating in the international regime, and thus fewer 

people given asylum. This concern forms what Mollie Gerver and others have called ‘the 

deteriorating protections’ objection.91  

 

This objection is two-fold: First, market structures contain no guarantee that seller states will 

provide refuge in a manner commensurate with human rights. Second, if states only host for the 

money they are paid to do so, the results are predictable: When the money stops, so will hosting.  

 

As Jaakko Kuosmanen and others have pointed out, the former concern might be addressed by 

regulatory apparatus charged with ensuring that safe asylum is provided by seller states.92  A refuge 

market would not be laissez-faire, strictly speaking. In the same way that domestic consumer 

protection bureaus are tasked with protecting consumer rights, a regulatory body would be tasked 

to ensure that seller states make good on the service which they have sold.  

 

Similar regulatory bodies are not new to markets but have existed in one form or another since 

market operation began.93 A market for refuge services, like in any other market, would occur 

within a broader framework of acceptable standards of treatment and provision. The UK’s Office 

of Fair Trading – now the Competition and Markets Authority – described regulatory institutions 

(and their necessity) as such: 

 
Government sets legal and institutional frameworks for markets and companies to 
operate in. That is, it puts in place rules and regulations that determine appropriate 
conduct of firms and individuals, and the institutions necessary for enforcing them.  

 
Markets simply require certain conditions to function.94 Among these, perhaps the most critical 

conditions are clearly defined rights to property, as well as its recognition and respect from all 

market participants. Consider market exchange absent such a right: What reason might one have 

to exchange, when there is no prohibition on theft? 

 

 

91 Ibid: 54-55. 
92 2013: 116.  
93 Markets, as we know them, are not possible without regulatory oversight: ‘Truly laissez-faire’ markets, 
Debra Satz notes, is ‘not even logically possible’ (2010: 27). 
94 Satz 2010: 26-31. 
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The concept seems simple enough in practice but was famously enshrined by Ronald Coase in his 

Nobel Memorial Prize-winning work. Coase showed, among other things, that poorly defined 

property rights represent a critical barrier to efficient distribution.95 Similarly, clearly defined 

property rights, together with low transaction costs, allows bargainers to reach Pareto efficiency, 

regardless of the original allocation – this is the famous Coase Theorem.96   

 

Just as a market for, say, medical equipment require that products meet specification, that the 

manufactures owned the product and the monies used to buy the product belonged to the 

purchaser, so too would a market for refuge services. Tasking an administrative regime with such 

responsibilities would, of course, involving granting the governing institution powers that would 

produce other political difficulties, not least of which would be participating states’ claims to 

sovereignty. All these notwithstanding, all visions of a refuge market have been accompanied by 

an appropriately abled regulatory body to guard against these concerns.97  

 

The second part of the deteriorating protections concerns supposes that because states respond 

to incentives, they would likely discontinue hosting when the incentives end. This is an intuitive 

observation: The flipside of any advantage of incentive is that in its absence, the incentivized 

behavior will likely stop. If one has been paid to perform a task, why would they continue to if 

they are no longer being paid to do so? This is a serious concern, as evidenced by several recent 

examples.98 

 

The answer to this problem is ultimately empirical: How have states responded to incentives? How 

have they responded when incentives stop? I offer one thought, though, that might give some 

reason to be skeptical of rejecting markets on these grounds alone. If a state responds positively 

to marketization, and thereby hosts additional refuge populations, but subsequently elects to 

discontinue hosting once the incentive has stopped, it is not clear that refugee populations are 

made worse off by marketization. Consider, by way of analogy, the following scenario:  

 
Person A is overweight but receives an incentive to adopt healthier habits. The 
incentive is effective and is taken up such that Person A, for a time, adopts health 

 

95 It is worth mentioning that it did not matter to whom rights to property were assigned; only that they are 
assigned and respected.  
96 1960: 18. 
97 Schuck 1997: 290-292; Himmelreich 2016: 220. 
98 Libya, Turkey, and Nauru are particularly telling cases. Though in the case of Nauru, international 
pressure has inspired radical transformation of conditions on the small island. For more, see Morris 2019: 
1128-1129. 
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habits and is made healthier. With time, though, the incentive stops, and person A 
discontinues health habits before eventually returning to a pre-incentive lifestyle.  

 
From the above, it is unclear that the incentive has harmed person A. Rather, the net result is only 

that the incentive is ineffective, with the minor advantage of having adopted healthy habits, albeit 

for a short time. To be clear, this analogy may not track onto refuge exactly. Logistical and political 

reasons specific to individual contexts may make the plight of the refugee considerably different 

from the example of the overweight person. For example, if State A flouts the principle of non-

refoulement, it might be that forced expulsion from a state that has stopped receiving funding 

results in additional damage to the individual, travel difficulties, insult, etc. A market in refuge 

services seems clearly harmful in this case. It is worth noting, though, not even present norms – 

principally the principle of non-refoulment – would guard against this behavior.  

 

Corruption in Refuge Markets: A Reply  

 

Recall also that the norms objection holds that marketization corrupts refuge by encouraging 

wrongful attitudes and behaviors. For clarity, I recreate the argument below:  

 

1) Corruption occurs when people adopt attitudes and behaviors beneath what is appropriate 

for their contexts. 

2) Norms determine what attitudes and behaviors are appropriate in that context.  

3) Marketization involves the application of norms that encourages attitudes and behaviors 

beneath what is appropriate for refuge; namely, self-interest and greed. 

4) Marketization, then, constitutes a corruption of refuge. 

 

From these premises, it is concluded that markets should be rejected as a means of distributing 

refuge responsibilities. This argument suffers, though, in three ways: First, (3) assumes that the 

application of market norms encourages participants to adopt wrongful attitudes and behaviors, 

of which greed is the most apparent. This conflates the self-interest implicit in markets with greed. 

Second, (3) and (4) states that marketization would displace appropriate norms of the existing 

regime with inappropriate norms of self-interest. A cursory survey of the refuge regime, however, 

reveals that self-interest is a longstanding norm in the refuge regime. It is strange, then, to point 

to the application of self-interest as a reason for rejecting marketization on grounds that it 

encourages improper motives (self-interest) among states. Third, because of the two above, the 
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norms objection’s account of corruption privileges, without sufficient justification, attitudes, and 

behaviors of participants at the expense of other relevant moral considerations. 

 

Greed vs. Self-interest 

 

It is generally understood that certain characteristics are necessary for a market to function. These 

include the autonomy of agents, agential entitlement (that is, ownership), trust among participants, 

free information, and most importantly for this discussion, self-interest.99 Perhaps the most critical 

problem with the ‘norms objection’ is that it assumes that the economic incentive implicit in 

market structures necessarily results in participants behaving greedily.100 This, I argue, results from 

a conflation of self-interest and greed.  

 

The two are substantively distinct for several reasons, which I expound on below: 1) While greed 

and self-interest both satisfy the objectives of the self, the former necessarily involves 

characteristics that the latter does not, namely, exclusivity and limitlessness.101 As I demonstrate below, 

there are cases where the satisfaction of self-interests does not involve these and therefore does 

not animate concerns for greed. 2) Greed is not capable of coexisting productively with other 

market values. Self-interest, as I demonstrate, is. While it is certainly true that market participants 

can behave greedily, it is not clear that markets necessarily inculcate greed amongst participants, 

as the norm objections contends.  

 

Exclusivity 

 

There is no doubt that market interaction is fueled by the pursuit of interest. Though, it is not 

clear that the mere satisfaction of self-interests constitutes greed.102 Indeed, Smith understood such 

behavior was an integral part of market function.103 But are self-interest and greed synonymous?  

 

99 Sen 2009: 2; Satz 2010: 26-31. The presence of these characteristics (and their necessity) in market activity 
is best exemplified by Smith’s oft-cited example of the butcher, brewer or baker: ‘It is not from the 
benevolence of the butcher, the brewer, or the baker that we expect our dinner, but from their regard to 
their own interest’ (Smith 1776: 18). 
100 Sandel 2012: 8.  
101 Levine 2000: 128-132.  
102 Such would qualify greed as any action from which someone benefits – a difficult position to defend 
indeed. 
103 Observable in the famous ‘invisible hand’: ‘... by directing. . . industry in such a manner as its produce 
may be of the greatest value, [each individual] intends only his own gain, and he is in this, as in many other 
cases, led by an invisible hand to promote an end which was no part of his intention. Nor is it always the 
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A whole manner of behaviors constitute interest pursuit, some of which we find morally 

concerning – that we might qualify as greedy – some of which we do not. In Wealth of Nations, 

Smith drew a stark contrast between self-interestedness and greed. Self-interest, which he defined 

as ‘the natural effort of every individual to better his own condition,’ was, for Smith, readily 

distinguishable from greed (or, as he phrased it ‘self-love’).104  

 

In his Theory of Moral Sentiments, Smith exemplifies this distinction by pointing to subsistence:  

 
…to give a very low instance, to eat when we are hungry, is certainly, upon ordinary 
occasions, perfectly right and proper, and cannot miss being approved of as such 
by everybody.105  

 

He does the same for ones’ pursuit of happiness or personal interests: 

  
Regard to our own private happiness and interest . . . appear upon many occasions 
very laudable principles of action. The habits of economy, industry, discretion, 
attention and application of thought, are generally supposed to be cultivated from 
self-interested motives, and at the same time are apprehended to be very 

praiseworthy qualities, which deserve the esteem and approbation of everybody.106 

 
While markets rely on interest pursuit, it is not necessarily the case that they rely on greed. To 

illustrate their difference, consider the case of an artist. An artist needs their supplies – paints, 

canvas, brushes, pallets, etc. – to pursue their passion.  But, in the process of creating art, the artist 

expends their supplies and must acquire more. To do so, they patronize the local art supply shop. 

In so doing, the artist satisfies their (self)interests via commercial interaction that is neither 

exclusive nor limitless.  

 

Juxtapose their pursuit with that of a billionaire oil tycoon. This tycoon is already fabulously 

wealthy, has sufficient resources for themself, but finds great satisfaction in striking deals, pumping 

oil, and aggregating more wealth. ‘Better that I pump the oil than my opponent,’ thinks the tycoon.  

 

Quite naturally, we would respond to the acquisitiveness of both these cases in substantively 

different ways. In the case of the tycoon, it seems apparent that the pursuit of interests animates 

 

worse for the society that it was no part of it. By pursuing his own interest, he frequently promotes that of 
the society more effectually than when he really intends to promote it’ (Smith 1776: 447-8). 
104 1776[2007]: book 1, chapter 2.  
105 1759: 481.  
106 1759: 357. ‘Interest’ here refers to actions engaged out of concern, not needs; hobbies, curiosities, etc.  
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moral concern for greed. For one, their pursuit is an exclusive one – regardless of their good 

fortune, it is they that should pump the oil. But the tycoon is also unaffected by their current 

financial status. This lends their pursuit a limitless quality that is absent in the case of the artist, 

whose acquisition is meager and intended to contribute to the well-regarded action of creating 

beauty, self-expression, and contributing to the betterment of the world around them.  

 

What do these cases have to do with refuge? Much depends on whether one views market 

participants as being like the artist or the tycoon. If one is concerned that marketizing refuge 

animates greed, one would necessarily look at participating states as being tycoon-like. I argue, 

however, that this is not a full picture of marketization. 

 

Why? To answer, consider what a seller state gets in return for the sale of its refuge services. One 

case is simply when a state recuperates the costs necessary to provide adequate hosting conditions. 

A state, it could be said, has a (self)interest in doing so. Hosting, if only in the immediate, incurs 

costs, not least of which are accommodational and administrative expenses, costs associated with 

integrative procedures, language educations, skill cultivation, etc.107 This is especially true in 

developing countries where most of the world’s refugee populations are hosted.108 In these cases, 

the pursuit of interest is hardly like that of the tycoon. More like the artist, these states have a 

legitimate need for resources, the acquisition of which is not exclusive or limitless; it is not greedy. 

A market offers an opportunity for these resource-costs to be covered, and with several positive 

upshots: helping the international community and doing what is right.  

 

But the more interesting cases are when states profit from the sale of refuge services – that is, 

when a state receives more money than it costs to host. Concern for such a case resembles the 

Marxist view of exploitative treatment.109 On this view, exploitation occurs when the laborer – or 

in this case, a seller state – produces a value the benefit of which accrues for another: If State B 

incurs 100 credits of cost in hosting, but charges 150 from a buyer state, the buyer state (State A) 

has been exploited to the tune of some 50 credits.110 This concern targets the primary advantage 

of marketization: the profit motive.  

 

 

107 Moraga & Rapoport 2015: 646.  
108 UNCHR 2021.  
109 Kuosmanan 2013: 117. 
110 Cohen 1979: 356. 
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We should be skeptical that mere profit constitutes greed. Why? Because a state can profit without 

exclusivity or limitless. It would seem odd that a seller state, even if it wanted to, to pursue 

exclusivity in the way of the oil tycoon. In any case, if a state attempts exclusivity, it is attempting 

a sort of monopoly on the ability to host. In the context of the provision of refuge, providing that 

the hosting is commensurate with human rights, it is not obvious that exclusivity is bad. A similar 

observation can be made of limitlessness: Is it a problem – if we accept that greed requires 

limitlessness – that a state ambitiously host all that it can? It is not clear.  

 

In today’s world, this seems far from possible, and it is unclear if a state were to be wrong in doing 

so. If this is true, perhaps exclusivity and limitlessness (greed) is not at issue – as Sandel supposes 

– but instead the way states 1) host and 2) handle profits. The only solution to the former problem, 

as covered, is a regulatory apparatus. For the latter problem, it would seem necessary to look at 

the specific state in question and see how it handles the money earned by selling its refuge services. 

If it is (even moderately) well-run – for example, Turkey – the profits accrued from the sale of 

refuge services would presumably be (if only in part) directed towards public services from which 

citizens (and refugees) benefit. I see little reason to be concerned in such cases.  

 

On the other hand, there are states wherein the government is not well-run, but constituted 

primarily of private agents intent on extracting public resources for private gain. Libya is perhaps 

a good example here, as it has been dominated by a series of sectarian militias since the toppling 

of Gaddafi in October of 2011 and rendered unable to hold election free from violence and 

intimidation.111 Perhaps in such cases, a concern for greed is applicable, though Libya is far from 

a typical case. It is also worthwhile reinforcing that no theories of a refuge market, and certainly 

not the one discussed here, considers a state like Libya a viable participant.112 

 

Finally, underlying much of Sandel’s concern for the effect of greed in a refuge market is the 

assumption that states, like individuals, can be greedy. The ability of a collective to behave greedily 

– typically understood as an individual motivation – is an open question, and one Sandel assumes 

without addressing. It is not my intent to fully develop a theory of collective greed here. Though, 

it is worthwhile making a few small points. First: Of course, states are staffed by individuals and 

those individuals can be greedy. It seems a concern for greedy motives is a legitimate one if one 

 

111 Jawad: 2014.  
112 It is important to note that the EU-Libya deal (2010) occurred before the ousting of Gaddafi and before 
its current troubles.  
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focuses on those in positions of power and influence. If this is true, Sandel’s concern for greed is 

applicable in domestic contexts, though it is unclear if such a focus is maintained in the case of an 

international market for refuge services. Second: Given that an individual focus seems necessary, 

any complete analysis of the presence of greed in a market structure would necessarily need to 

‘zoom in’ on personalities within states, rather than states themselves. 

 

Compatible with other Values 

 

Another differentiating characteristic is that self-interest, unlike greed, is complementary to other 

market values. As described above, markets require certain prerequisite commitments to function: 

mutual recognition of property, acknowledgement and obeyance of definite norms, transparency, 

trust among parties, etc.113 While much attention is given to self-interest, the presence of these is, 

as Smith points out, as integral to market function as is self-interest. In Smith’s words:  

 
When the people of any particular country has such confidence in the fortune, 
profit, and prudence of a particular banker, as to believe he is always ready to pay 
upon demand such of his promissory notes as are likely to be at any time presented 
to him; those notes come to have the same currency as gold and silver money, 
from the confidence that such money can at any time be had for them.114  

 
Here, trust and transparency are understood as integral market norms. While greed conflicts with 

these values (one who is greedy is likely to lose trust of peers), self-interest does not. It has long 

been understood among market scholars that greed of the sort assumed by Sandel, hinders, rather 

than helps, market activity. ‘It is important to emphasize’ E.W.  Eckard points out ‘that a free 

enterprise economic system must operate within a framework of effective laws.’115 Among these 

laws are those designed to curtail greedy behavior (anti-trust). To use Smith’s example, absent the 

trust locals have in their banker, there is no credit market to be had. Markets simply require that 

some framework exist to ensure the values necessary for healthy function are present, sustained, 

and recognized by participants. One difference between greed and self-interest, then, is that greed 

is detrimental to the commitments necessary for healthy market function, while self-interest is 

not.116 

 

 

113 Sen 2009: 2. 
114 1776: 292.  
115 1980: 34.  
116 To be clear: This is not to say that these commitments forestall greed or that markets do not contain 
greed.  
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This is not to say that markets shield against abuse, nor that immoral or sub-optimal behavior 

would not exist in a refuge market. It is important to stress that such behavior would necessarily 

have to be accounted for by the institutionalization of appropriate regulatory apparatuses, as are 

in place in virtually all international market spaces.117 Indeed, from its inception, a market for 

refuge has always been thought of as accompanying an appropriately abled regulatory regime.  

 

Self-Interest in Refuge 

 

Finally, the ‘norms objection’ supposes that a market device encourages self-interested behavior 

among participants – that this behavior, with time, undermines the objectives of refuge – and then 

rejects marketization on those grounds. It would come as some surprise, then, that self-interest is 

and has always been a dominate norm in the international refuge regime, present both in the 

policies of participating states as well as in the mandate of its principal body, the UNHCR. Not 

only is it present, it forms the very basis on which the international community developed a 

response to refugees in the form of the UNHCR. I offer a few examples of this below.  

 

National refuge policy has since the advent of refugeehood been used as a means of accomplishing 

a variety of political objectives – primarily on issues related to international relations – of 

participating states.118 This is most observable at the inception and development of the UNHCR 

and in the policies of its principal funder, the United States. 

 

The UNHCR was established during the Cold War and was thus situated in a broader bi-polar 

power struggle that shaped its mandate, policies, and purpose.119 Refugee policies were seen by 

states as yet another means of international statecraft, with the UNHCR tasked largely according 

to the foreign policy objectives of the United States, its host and chief funder.120 This was made 

apparent by the United States’ initial designation of refugees as only those fleeing communism.121 

 

American policymakers included refugee issues among the many that formed the broader national 

security apparatus. One example is the American Cuban Adjustment Act of 1966, commonly 

referred to as the ‘wet feet, dry feet’ policy. Under this provision, any person who fled Cuba and 

 

117 Schuck 1997: 271; Kuosmanan 2013: 106-116; Himmelreich 2017: 30.  
118 Loescher 2001: 33-56. 
119 Price, 2010: 71. 
120 Weiner 1998: 441. 
121 Loescher, 1994: 361. 
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entered the United States would be hosted and allowed to pursue residency status – in stark 

contrast to those immigrating to the US from elsewhere in Latin America. This policy occurred 

within, and was thus influenced by, the broader context of antagonism between Washington and 

Havana, and, of course, between Washington and Moscow.  

 

Refugee issues were then thought of as opportunities to exact advantage amid the ideological 

struggle between the East and West, with those fleeing Eastern Europe said to be ‘voting with 

their feet,’ and acting as a performative confirmation of the superiority of the Western way of life.  

An example is the U.S. Escapee Program, tasked with resettling Eastern Europeans fleeing 

communist threats from the East. This program has since been considered primarily a vehicle of 

American espionage amidst the tension of the Cold War, as indicated by Doris Meissner’s, the 

then Commissioner for the US Immigration and Naturalization Service, statement: ‘Toward 

antagonist nations, political asylum and refugee decisions represent one of many methods for 

registering disapproval of a nation’s leadership or political system.’122  

 

The above examples suggest that since the advent of refugeehood, self-interest has been at the 

core of the regime. It has been used as a tool in a broader toolkit of foreign policy – refugee issues 

have simply been one way in which states have pursued their interests. It is, then, strange to reject 

marketization on grounds that it would impose self-interest motives.  

 

Conclusion  

 

The above is not to say that a market distribution mechanism is morally or practically perfect; that 

abuse, graft, manipulation, or corruption would not occur should one be fully implemented. Much 

hinges on the empirics. Given the gravity of the consequence, though, the question of imposing 

new norms should ultimately be decided by reference to the facts. This pushes the question of 

market efficacy – and thus its moral value – out further into the somewhat murky realm of 

empirics.  

 

The same, though, is true of the status quo, where the empirics are more certain: Efforts of the 

international community in response to influxes in refugee populations have thus bar been less 

than satisfactory. There is simply little effort given to distributing refuge responsibilities among 

 

122 Meissner, 1988: 63 



 168 

states. And as a result, refugees suffer. Of the globe’s 26.4 million refugees, a plurality is hosted in 

just five states – Turkey, Pakistan, Uganda, Colombia, and Germany – in most cases in proximal 

states, meaning that most are hosted in states incapable of providing for their basic interests.123 

There is, then, ample empirical reason to suggest a change in our approach to distribution, and 

perhaps even sufficient reason to push the burden of proof onto maintaining the status quo. 

Absent reform, there seems little reason to believe that states will be animated to do anything 

beyond their current behaviors.  

 

In the above, I have provided some reason that the norms objection provides insufficient grounds 

on which to disregard market means of distributing refuge. I have done so first by pointing to the 

incomplete account of norms as well as market principles implicit in norms objection. I’ve also 

engaged with both the manipulation and corruption charges implicit in the norms objection, and, 

after pointing to ways in which they omit important moral concerns, concluded that the norms 

objection provides insufficient grounds on which to reject markets as a means of distributing 

refuge responsibilities. Not all the above will convince everyone; reasonable minds will likely 

disagree. Despite this, several things are certain: Accomplishing better protection for refugee 

populations should take absolute priority; even against our convictions regarding the forecasted 

effects of marketization. This requires a more just distribution of responsibilities among states. A 

refuge market may be that distribution. To determine the moral value of refuge markets, we ought 

to look to the degree to which markets support or oppose the basic interests of refugees. In the 

following chapter, I do precisely that. 

  

 

123 At 3.7 million, 1.4 million, 1.2 million, 1.1 million and 1.1 million refugees hosted, respectively (UNHCR 
2021).  
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Chapter 9: The Interest Objection  

 

Introduction 

 

Ours is an era of ‘market triumphalism’: Markets are an increasingly popular means of solving 

social problems.1 One such problem is the distribution among capable states of responsibilities to 

refugees. As of this writing, of the world’s 26.4 million holders of refugee status, a plurality is 

clustered in just five states.2 More concerning is that 73% are hosted in proximal states, often 

incapable or unwilling to host in a manner commensurate with human rights.3 Geography, it would 

seem, and not justice has determined the distribution of refuge.4  

 

In recent years, much scholarly attention has been given to an alternative scheme in which host 

responsibilities are distributed among states by quota. States are then permitted to buy and sell 

these quotas with one another in a market framework. I call this the ‘marketization of refuge.’5 But 

there is an emergent corpus of literature that means to question the moral fitness of market 

instruments in some areas of social life. Perhaps the most powerful of recent accounts is Debra 

Satz’ Why Some Thing Should Not be for Sale (2010). In it, Satz provides a compelling explanation for 

why markets are, in certain cases, a morally problematic – or ‘noxious’ – means of distribution.6  

 

Her basic theory is this: If a particular market scores high in any one of the following criteria, there 

is good reason to consider it a noxious market: vulnerability, weak agency, extremely harmful outcomes for 

individuals, and extremely harmful outcomes for society. All these characteristics in some way represent 

threats posed to individual and states’ interests. I therefore call this the ‘interest objection.’ The 

 

1 Sandel 2012: 48; Satz 2010: 6; Anderson 2012: 239; Radin 1996: 1-6) 
2 In (numerically) decreasing order: Turkey – 3.6 million; Colombia – 1.8 million; Pakistan – 1.4 million; 
Uganda – 1.4 million; Germany – 1.1 million. For more, see UNHCR (2021).  
3 UNHCR 2021. 
4 This problem – of ‘engineered regionalism’ – concerns neighboring countries’ capacity to handle refuge 
in the number required of them. Matthew Gibney notes: ‘The countries surrounding a particular state 
generating forced migrants may be unstable, human rights violating, or generally unable to provide a 
minimal amount of security for those seeking asylum’ (2008: 64). 
5 A market device was proposed first by Peter Schuck (1997) but has been developed in more detail by 
Jesús Fernández-Huertas and Hillel Rapoport (2014), Will Jones and Alexander Teytelboym (2016), Jaakko 
Kuosmanen (2013), Johannes Himmelreich (2019), and in amended form, Joseph Blocher and Mitu Gulati 
(2016). 
6 A ‘noxious market’ is, for Satz, a market that ‘people find especially objectionable’ (2010: 94). Immediate 
examples include markets in organs (kidneys, corneas, etc.), humans (trafficking), or votes. There are, of 
course, more controversial markets (i.e., prostitution, surrogacy). The point here is that markets are 
different: Some are noxious, some are not.  
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more present these criteria are in a particular market, the greater the threat to an agent’s interests, 

and the greater reason we have to consider that market noxious. In addition to providing a 

rationale for distinguishing noxious markets from others, Satz offers several examples that 

demonstrate the explanatory power of her theory: Markets in child labor, voluntary slavery, human 

organs, and women’s reproductive and sexual labor all contain one or more of the above 

attributes.7 Can the same be said of a refuge market?  

 

In this chapter, I analyze the moral quality of a refuge market by application of Satz’ theory. I do 

so in two parts: First, I offer some exegesis on Satz’ account of noxious markets, including what 

makes them noxious and why. I emphasize the descriptive, rather than prescriptive nature of her 

theory.8 Second, I apply Satz’ theory to a market not considered in her work: a market for the 

distribution of refuge. Though descriptive in nature, I use Satz theory to adjudicate the moral value 

of a refuge market. I argue that Satz’ theory offers us compelling reasons to consider a refuge 

market noxious on the grounds that it contains vulnerability, weak agency and extremely harmful outcomes 

for individuals. I conclude that while a market in refuge services may be complementary to Justice 

Among States, there is good reason to think that a market in refuge would be violative of the prime 

principle of a just regime: Justice for Refugees.  

 

Criteria for Noxious Markets 

 

Some markets strike many people as noxious, such as a market for human organs. Other markets 

do not, such as markets for apples. Why the disparate assessment? To answer, we need some 

criteria; a theory that explains why a particular market is morally concerning while another is not. 

Satz’ theory provides these criteria. As we will see, the strength of her theory comes from its 

breadth: Satz’ four criteria deal both with the standing of agents prior to a market operation, as 

well as with the outcome that a particular market produces. The first two of Satz’ criteria – 

vulnerability and weak agency – regard the former and ‘characterize what people bring to a market 

transaction.’9 Some markets, she argues, are so characterized by asymmetrical positions before the 

market operation that they elicit warranted moral concern for that market.   

 

 

7 Ibid: 115-189. 
8 While Satz’ theory allows us to identify morally problematic markets, it stops short of making prescriptive 
claims regarding what to do about such markets. In this chapter, I treat ‘noxious markets’ as those that we 
have good moral reason against it, even if those reasons are not, all things considered, decisive.  
9 2010: 9. 
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Vulnerability 

 

When two parties approach a market contract from positions of radical inequality, one party is 

open to exploitation or abuse from the other; one is vulnerable.10 In a market context, inequality 

takes the form of disparities in resources and capacities (or both). 

 

Resource Disparities 

 

Sometimes agents approach a market with radical disparities in resources. These disparities can 

influence one’s agency in morally concerning ways. Consider the following example:  

 
A poor man that has only a car, which functions also as a home. Being poor, he 
can scarcely afford to eat. He therefore agrees to sell his car (and home), though 
at a price much lower than the market value of the car (than what might be fair).  

 
What might be wrong with the poor man’s transaction? For Satz, the relative lack of resources that 

defines his position influences his decision-making powers: He is made willing to engage in an 

economic transaction that he likely would not have if other options were available. He is, because 

of his lack of resources, vulnerable to harm.11 The market transaction may be considered noxious 

because of the vulnerability of the poor man.12  

 

Capacity Disparities  

 

Sometimes unequal standing before a market contract results not from a disparity of resources, 

but of capacities. In these cases, market agents are not of comparable capacity, rendering one 

vulnerable to another. Such is the case in child labor. Children, Satz observes, ‘are not born with 

all the required capacities for exercising agency and making choices,’ but are reliant on adults to 

 

10 Ibid 97.  
11 I understand this harm as a setback in the poor man’s interest to remain free of threats to his agency 
interests; namely, to be able to decide on matters relevant to his well-being.  
12 This concern is also present in prostitution: As prostitution exists in many societies, many (but certainly 
not all) people are driven to sex work by desperation (drug addiction, manipulative pimping, etc.) in ways 
morally different than, for example, an apple vendor is driven to the farmer’s market. Another common 
example of vulnerability is ‘payday loan’ and ‘cash advance’ schemes in which borrowers seek emergency 
loans against forthcoming paychecks. These schemes are fraught with criticisms of usury, have been banned 
in dozens of US states, or are otherwise limited to annual percentage rates (APR) of 360-400%. For more 
on payday loan schemes, see the Federal Deposits Insurance Corporation’s (FDIC) ‘How Payday Loans 
Work’. 
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do so.13 Similarly, if parties to a market contract are of radically disparate capacities – say, one party 

is inebriated, overwhelmed, or otherwise incapacitated – there is a concern for vulnerability in the 

contract reached.    

 

Monopoly 

 

Other times, unequal standing exists before a market transaction because one party is so well 

positioned that it is immune from the pitfalls of a market operation. Consider the monopolist: 

Where a monopoly exists, there is a radical inequality between the consumer, who has little 

influence on either the price of the product or with whom she might trade, and the monopolist, 

who enjoys the absence of competition. Competition, economists will point out, disciplines firms 

by providing the incentive to produce quality-enough products at low-enough prices. But 

monopolists ‘face no such incentives,’ and can produce sub-par products at arbitrary prices.14 In 

these cases, the consumer is vulnerable to the monopolist.15 

 

Weak Agency 

 

There are other cases when an asymmetrical relationship exists among parties but that is not the 

result of disparate resources or capacities. Sometimes asymmetry exists because of market parties’ 

disparate access to information necessary to act as an equal party to that transaction. In this case, 

we are concerned for market participants’ agency in the market operation. One might say that 

disparities in information result in the weak agency of market parties.16  

 

It has long been understood that market interaction includes the possibility of mutual benefit. Less 

understood, however, are the conditions required to make it so. One is that parties have access to 

information material to the market operation: the good’s value, future value, contract 

requirements, future requirements, etc.17 Absent such information, it is difficult for market 

participants to reliably decide for themselves the beneficial course of action; to have agency.18 

 

13 2010: 107.  
14 Ibid: 30.  
15 Ibid: 97.  
16 Ibid: 97.  
17 Ibid: 26-31. 
18 The necessity of access to information for productive enterprise is a longstanding insight, common 
amongst classical and neoclassical economists. Milton Friedman, perhaps the 20th century’s foremost 
scholar in market commerce, describes this necessity: ‘The possibility of coordination through voluntary 
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Market operations that include disparate access to information are likely to be noxious. As I 

describe below, these disparities can manifest in several ways.  

 

Barrier for Entry  

 

Some markets are more likely than others to involve parties that are unaware or are perhaps 

intentionally deceived of material facts of the transaction.19 In the former case, there exists a sort 

of informational ‘barrier for entry,’ wherein pertinent information is obscured by complexity. This 

is often the case in financial markets – credit derivatives, securities, futures trading, high-frequency 

trading, etc. – wherein complexity renders productive participation difficult for most people.20  

 

But some markets are also likely to involve parties that deceive others. Examples include fast food, 

tobacco, or alcohol marketing campaigns that obfuscate the effect of their products, or nefarious 

agents working in fringe financial domains. The same is true of ‘underground’ markets in drugs or 

other illegal products. The noxiousness of these markets is apparent: One or more parties are made 

unable to fully know material information of that market operation; they have weak agency. The 

potential for abuse in these markets is apparent and as a result, they have been regulated to control 

for that potential.21  

 

Other markets are characterized by uncertainty, such as in a market for surrogacy. One concern 

with selling one’s ability to procreate is that the costs of doing so are unknowable at the time of 

contract. As Satz puts it, there are some cases ‘where there is a significant time lag between the 

initiation and completion of a transaction.’22 Pregnancy, for example, can have serious implications 

for one’s physical and mental health, many of which are impossible to forecast. This is especially 

true in the event of first-time pregnancy when one might not be fully aware of all that surrogacy 

entails and is therefore unfamiliar with that which is required by contract.  

 

 

cooperation rests on the elementary – yet frequently denied – proposition that both parties to an economic 
transaction benefit from it, provided the transaction is bilaterally voluntary and informed’ (1962: 13 emphasis 
added).  
19 Satz 2010: 96.  
20 More of these markets include non-human parties (high-frequency trading computers, ‘making’ and 
‘taking’ algorithms) that render agency increasingly difficult. But in more classical financial markets, the 
barrier for entry is best closed by wealth managers, brokerage firms, etc.  
21 I’m thinking here of the criminalization of financial crimes including insider trading, asset or income 
misrepresentation, fraud, etc.  
22 Satz 2010: 96.  
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Barred Participation 

 

Sometimes parties are not directly involved in a market exchange but are nevertheless impacted 

by their operations. Such is the case in child labor markets. As Satz observes, most child labor 

cases are contracted by the parents on behalf of their child, often out of desperation, but always 

at the expense of the child’s agency. In such cases, those most affected by the market operation – 

children, in this case – are excluded from them.23  

 

In all these, the underlying concern is the same: Market parties approach some transactions from 

asymmetric positions. Either one party is vulnerable to another because of radical disparities in 

resources or capacities, or because parties are unable to act with agency due to insufficient 

information or because they are not represented in decisions that bear upon them. Even if we can 

control for issues of vulnerability and weak agency in some markets, there may yet be markets that, 

because they produce outcomes so egregious, arouse our revulsion. I turn now to the final two of 

Satz’ criteria.  

 

Extremely Harmful Outcomes for Individuals 

 

The second two of Satz’ criteria – extremely harmful outcomes for individuals and extremely harmful outcomes 

for society – regard the position of parties after a market operation. Sometimes, markets produce 

harmful outcomes to those that are involved in it, such as in the case of markets for tobacco or 

alcohol. Other times, markets result in harmful outcomes for third parties – ‘negative externalities’ 

– as is the case of industrial pollution, deforestation, etc. In these cases, the results of market 

operations are so harmful they elicit moral concern for that market.24 

 

But adjudicating the moral quality of a particular market must involve more than locating negative 

results. Consider, for example, the case of a shuttered bookstore. Though we might be rightly 

concerned for the wellbeing of the bookstore owner, would we then conclude that online 

bookselling – the presumed reason for the closure – is a noxious enterprise? This is unclear.25 

 

23 Ibid: 97.  
24 This build on Ravi Kanbur’s conception of harmful outcomes, which locates the moral wrongness of the 
outcome of some markets at the destitution that they produce (2004: 44).  
25 There is an important corpus of literature exploring whether, and under what conditions, people might 
be protected against harms resulting from market competition. The idea is that competition is not always 
beneficial. For an introduction, see Stucke (2013).  
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One plausible explanation is that we tend to dismiss harmful market outcomes brought about by 

one’s inaction, such as a failure to adapt to consumer preferences or emergent technologies. 

Nevertheless, this explanation does not explain our reaction to all market harms: Sometimes 

people are harmed despite action, and we still do not consider those harms as sufficient to consider 

that market noxious. Suppose our bookstore owner had pursued an online enterprise but was 

nevertheless put out of business by a more ambitious competitor.26 In both cases, the bookseller 

is harmed, but these harms don’t seem sufficient to qualify the book-selling market as noxious. 

We need a more rigid definition of harmful outcomes. 

 

For Satz, harmful outcomes are those that render individuals incapable of living adequate and 

minimally decent lives: 27 Some markets, in sum, harm people’s basic interests. Here, Satz draws from 

Amartya Sen’s conception of interests that include both ‘well-being’ interests – those interests in 

a minimally decent life – and ‘agency interests’ – those interests of an individual to take part in 

determining what constitutes a minimally decent life.28 We might, as does Satz, define a set of basic 

interests as a line necessary for actualizing both well-being and agency interests, and consider 

sufficiently harmful outcomes as those that breach this line.29 

 

Extremely Harmful Outcomes for Society 

 

Apart from harmful outcomes for individuals, some markets involve operations that are harmful 

to those societies in which they operate. Some markets, Satz argues, negatively affect the ‘social 

framework’ necessary for people to engage with one another as equal moral citizens. In a 

democratic society, it is critical that citizens enjoy an equal footing; that all are regarded as co-

deliberates and co-participants in shaping the trajectory of society. For Satz, this involves the ability 

to make rights-claims on another and to interact without ‘having to beg or to push others around’.30  

 

 

26 That some people lose in a market was famously coined ‘creative destruction’ by Austrian political 
economist Joseph Schumpeter (1942). 
27 2010: 94.  
28 Sen 1987: 40-41 
29 We might, as does Henry Shue, assert a line ‘beneath which no one is to be allowed to sink’ (Shue 1996: 
18). 
30 2010: 95. There are varying accounts on precisely what it means to ‘interact as equals,’ or what might be 
required to accomplish it. Satz, in keeping with Sen’s conception of agency interests, includes equality of 
resources necessary for the satisfaction of both these interests (2010: 99). One example is education, but 
there are others. More on this below.  
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Some markets, though, jeopardize one’s ability to make right-claims on another, such as in child 

labor. Other markets facilitate the subordination of some members to others, such as in bonded 

labor markets. In both these, the market operations threaten people’s ability to interact as equals. 

But bonded and child labor markets are easy cases. Concern for the impact of some markets on 

basic interest reaches farther than both these. Consider the degree to which some goods – 

education or votes, for example – shape understandings of ourselves as citizens able to relate and 

influence one another. It might be said that distributing votes by market means increases the 

welfare of those involved – the preferences of all involved are satisfied, after all.31 Why, then, 

prohibit, or limit, such a market?  

 

If one holds that individuals have a basic interest in equal political participation, one must 

necessarily prohibit such a market. A market for votes makes political participation contingent on 

one’s economic ability, curtailing the ability of many to influence the political trajectory of their 

society. This, regardless of mutual welfare gain offered by a market. A market in votes seems 

fundamentally at odds with the concept of equal political participation at the heart of a democratic 

theory.  

 

While the noxiousness of a particular market might best be explained in terms of possessing one 

of these four criteria, they are related, and therefore often exist in tandem. Take, for example, the 

years-long controversy in global diamond markets – ‘blood diamonds’ or ‘conflict diamonds’ as 

they’re often called. On the analysis provided above, the most obvious explanation for the concern 

for these markets is that they had extremely harmful outcomes, both for individuals and the societies 

embroiled in their operation. These markets often fueled civil conflict that resulted in thousands, 

if not tens of thousands of lives lost in the pursuit of territorial and political dominance of 

diamond-mining regions. Moreover, proceeds from the sale of blood diamonds were often used 

to buy arms and war matériel for paramilitary groups, prolonging violent conflict and increasing 

harm and suffering.32 One can easily quantify the harmful outcomes of these markets in terms of 

lives and limbs.33   

 

31 As James Tobin observes (sarcastically): ‘Any good second-year graduate student in economics could 
write a short examination paper proving that voluntary transactions in votes would increase the welfare of 
the sellers as well as the buyers’ (1970: 29). 
32 UN.org (2010).  
33 Fortunately, the issues plaguing the diamond market have, for the most part, been addressed by the 
Kimberley Process (KP). The principal function of KP is the Kimberley Process Certification Scheme, in 
which participating states guard against the shipment of conflict diamonds and assign a ‘conflict free’ 
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But diamond markets also gave rise to other criteria presented above. For example, their continuity 

was made possible by the systematic exploitation and abuse of people, often young, vulnerable to 

the predations of paramilitary groups. We might observe that in addition to being vulnerable, many 

involved were manipulated into engaging in despicable acts, were made unaware of what their 

participation entails, were bribed or threatened. We might conclude, then, that blood diamond 

markets were noxious also because of the vulnerability and weak agency present in much of their 

operations.  

 

We now have four criteria against which the moral value of a particular market can be adjudicated. 

Some markets are morally concerning – are noxious – because of an inequality of relative positions 

before their operations, while other markets are noxious because of the harmful outcomes they 

produce. Others still might be concerning for both reasons. Having presented criteria for 

determining the moral quality of markets, next comes the important business of applying these 

criteria to refuge markets.  

 

Noxious Refuge Market? 

 

To locate vulnerability in a refuge market, we need first to look to the positions of parties before 

the market operation and determine if relative inequalities render some parties vulnerable to 

others. Where we find such vulnerability, we may have good reason to consider those market 

interactions as noxious. 

 

To begin, we can put aside the concern for monopoly. This criterion is difficult to find in a refuge 

market, as no state has a monopoly on the provision of refuge, or of the means of paying for it.34 

However, there is some reason to worry about resource and capacity-related vulnerability in some 

contexts; or so I argue.  

 

Resource Disparities  

 

certification. Aside from the great work being accomplished, the KP serves as an example that regulatory 
bodies can effect positive change in market contexts.  
34 Because no formal monopoly exists does not mean that some states do not have outsized influence over 
others. I’m thinking here of the United Nations and the degree to which the United States – its principal 
funder – has shaped its activities in accordance with American foreign policy objectives, particularly during 
the Cold War (Price 2010: 71), but also right up to today (Novosad & Werker 2019). 
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Recall the example of the poor man, and that the market operation in which he is involved (his 

car/home in exchange for little money) can be reasonably considered noxious because of the 

circumstances that led to his decision. Can the same occur in a refuge market?  

 

There may be some reason to think so. Here’s why: Some states may be vulnerable to others 

because they are desperate for the benefits that their relationship offers; some relationships are 

simply characterized by dependence.35 Of course, ‘dependency’ is subject to much scholarly 

dispute, but here, I use dependency to refer to relationships from which exit is overly burdensome: 

One state is dependent upon another if it cannot reasonably exit the relationship.  

 

States may elect to sell their refuge services simply because they are able and can make a few dollars 

in the process – I see nothing wrong with these cases. But others may sell their refuge services 

because they are desperate for the money they receive.36 Much like the poor man, some states may 

engage in asymmetrical contracts that they otherwise would not have.37  

 

A similar concern is offered by Matthew Gibney.38 Gibney argues that a market in refuge would 

contain exploitative contracts because rich states are more able than poor states to dispel their 

quota allotment.39 Gibney is correct here. But I want to qualify his concern: Beyond merely 

containing inequality among states, a market in refuge specifically appeals to those inequalities. 

The thought is an economic one: Differing abilities, capacities, or preferences of states, in a sort 

of division of labor, may result in a net benefit for all parties. On this view, far from a disadvantage, 

inequality of states is its principal selling point of a market scheme.40  

 

 

35 Lovett 2010: 199. 
36 To be clear: Because a market interaction is not fully just (is noxious), does not mean that interaction 
should necessarily be banned. As I explained above, Satz’ theory is meant only to adjudicate the moral value 
of markets. I do not intend to argue that a state should be banned from selling its refuge services if it 
benefits them; only that those interactions may not be fully just.  
37 Though some states have sold their refuge services, this is only a relative few, especially when compared 
to the apparent demand for refuge services. We might think, then, that states are generally predisposed 
against selling their refuge services.  
38 2008: 74.  
39 Gibney argues that refuge markets might ‘lead to exploitation of weak countries by affluent countries, 
who have the monies to buy quotas and who have the ability to settle refugees relatively inexpensively’ 
(2008: 74). 
40 Schuck 1997: 270-271.  
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I do not dispute that a refuge market may be uniquely capable of harnessing inequalities among 

states. That markets have such an effect does not mean that all interactions between parties are 

just, however. One revelatory example is Nauru. Since 2001, when Australia began paying the 

small island republic to host and process its asylum seekers, Narau has been the focus of much 

criticism. This is for good reason:  Poor conditions – including asbestos and cadmium poisoning 

– lengthy detainments, and other human rights violations are all widely reported features of the 

ominous ‘Pacific Solution.’41  

 

While much criticism has been levied regarding the conditions on Nauru, little attention has been 

given to the relationship shared between Nauru and Australia. After a 3-year cessation of its 

practice,42 Nauru and Australia in 2012 resurrected the previous seven-years long processing 

procedures on the island nation. It is worth emphasizing that the cessation of the practice was at 

the behest of Australia, as was the resumption.43  

 

Australia and Nauru are different in a great many respects that could not be adequately explored 

here. But let us consider only one: resources. In 2012, Australia’s federal budget was $376.1 billion 

AU, of which $1.0043 billion AU was reserved for handling asylum seekers.44 In marked contrast, 

Nauru’s national budget for that same year was $57.1 million.45  The radical disparities between 

the two countries may suggest that Nauru was vulnerable; that Nauru could not reasonably exit its 

relationship with Australia and was thus subject to Australian power.46 Nauru, like the poor man, 

was desperate for Australian financial support.  

 

A mere disparity in resources is insufficient to identify vulnerability. One would have to identify 

that an agent’s decision-making powers are impacted in morally concerning ways. We can identify 

this in Nauru. There is little doubt that Nauru embraced its relationship with Australia: It viewed 

that relationship, and the ‘asylum industry’ that it created, as a vehicle of economic development 

 

41 Edison-Cogan & Allon 2019: 1; Morris 2019: 1127; Browning 2006: 29; Fleay & Hoffman 2014: 7.  
42 For more on the closure of the ‘Pacific Solution’ in 2008, see Rummery (2008). 
43 I make this emphasis because Nauru, being far less resource-rich that Australia, appears asymmetrically 
subject to Australia. Also worth mentioning is that Australia’s decisions were in no small part the result of 
domestic and international pressures from human rights campaigns, NGO’s, and investigative journalism.  
44 All figures gathered from the Australian Government’s ‘Archive of Budgets’, available at: 
https://archive.budget.gov.au/index.htm 
45 Figure taken from ‘2012-13 Budget and the Estimates of Revenue and Expenditure’, available at: 
http://ronlaw.gov.nr/nauru_lpms/files/em/b8e0e7c4860fa77c09dc285cba6c205b.pdf 
46 In 2012, Nauru’s gross domestic product was $102.7 million (USD, World Bank). This figure is dwarfed 
by Australia’s GDP of 1.546 trillion for that same year (USD, World Bank). Disparities in resources could 
not be starker: Australia’s GDP was 15,000 times the GDP of Nauru in 2012.  

https://archive.budget.gov.au/index.htm
http://ronlaw.gov.nr/nauru_lpms/files/em/b8e0e7c4860fa77c09dc285cba6c205b.pdf
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and a replacement for Nauru’s failing phosphate mining industry upon which it had relied for 

generations.  

 

The novel refuge industry was indeed lucrative: Nauru was taking AU$1000 per refugee, per month 

in visa fees, which alone constitute the 2nd highest revenue source for the island-nation.47 By 2015, 

the asylum industry had accounted for 31% of local employment on Nauru, marking a milestone 

at which the new refuge industry had surpassed the beleaguered phosphate mining one (at that 

time responsible for 9.6% of employment). Refuge had replaced phosphate mining as Nauru’s 

primary industry. Leaving the relationship with Australia would mean Nauru would lose out on all 

the benefits attendant to its new industry. As such, it proved very popular among the Nauruan 

political class, who marketed the island-nation as a preferable destination for asylum-seekers: 

‘Rates of murder, manslaughter, sexual assault, all those statistics’ proclaimed Nauru’s Finance and 

Justice Minister David Adeang, ‘are much lower than you in Australia, I am sorry to say.’48  

 

Equally as concerning is that the Nauruan population became reliant upon imported education 

and healthcare systems, staffed in large part by Fijian and Filipino teachers and clinicians working 

in dilapidated facilities and at a much higher clinician-recipient and teacher-student ratios.49 

Asylum seekers went to Australian-funded schools and hospitals, with mosquito-vector controls, 

designated mental health and family care wards, as well as cardiac emergency bays stocked with 

abundant medication. 

 

What might we learn from the example of the ‘Pacific Solution?’ There is no doubt that Nauru 

benefitted from it: Much like the poor man that benefited from the money he received in exchange 

for his car, Nauru also benefited from the money it had received from Australia. Nevertheless, this 

relationship demonstrates that sometimes the weaker party in a refuge market may approach 

transactions from positions of vulnerability; from positions wherein their decision-making powers 

are effected by their desperation. Much like the poor man, a weaker state may be made willing to 

engage in a contract that it otherwise would not. If, for example, a country is made vulnerable due 

to recently incurred financial loss like the collapse of its phosphate mining industry, as was the 

case for Nauru. Given the particulars of the ‘Pacific Solution,’ the prospect of Australian money 

seemed too good to pass up, and Nauru could not reasonably exit that relationship. There may be 

 

47 Morris 2019: 1123;1126-1128. 
48 Ibid: 1128.  
49 Ibid.  
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some reason, then, to be concerned about refuge market transactions on the basis that parties to 

some transactions may be vulnerable.  

 

There is also some reason to be concerned that the ‘Pacific Solution’ exemplifies the potential for 

market interaction to violate Justice Among States. On first view, it is not clear that the market 

exchanges between Australia and Nauru – unequal, as these countries are – served to benefit 

Nauru, clearly the less well-off of the two states. Though Nauru doubtlessly benefited from the 

relationship, we might be concerned that these advantages do not amount to the ‘greatest benefit.’ 

Why? The market exchange between the two countries seems not only insensitive to their 

respective status (whether one is worse off), it seems also to have disproportionately benefitted 

Australia, whose power and financial ability far exceeded Nauru’s : Nauru, after all, would have 

seemed foolish to exit that relationship and forfeit those advantages that were brought about by 

it. It would seem, then, that in addition to being noxious because of Nauru’s vulnerability, the 

‘Pacific Solution’ is also violative of Justice Among States.  

 

Capacity Disparities  

 

Apart from a concern for inequality of resources, there is also a concern for disparities of capacities 

among states. Above, I used the example of child labor: A market in child labor is noxious because 

children do not share the capacities required of agents to operate as equal parties to a market 

transaction. The same might be said of states in a refuge market. States vary considerably in their 

capacity: Some states are cash-poor, but resource-rich, relatively homogeneous, and enjoy high 

institutional trust. Other states are cash-rich, but resource-poor, heterogeneous, and suffer from 

low institutional trust. Others are a mixture of all these.  

 

Again, we need to locate more than mere disparities in capacities to conclude that a market 

interaction is noxious. Why? Against, for example, typical trade deals, there is nothing unique to 

refuge markets that make states more susceptible to the effects of disparities in capacities. We may 

be able to, like with disparities in resources, locate moral concern where differing capacities 

unearth concerns for vulnerability. One may observe that Australia and Nauru were of 

considerable different capacities: Nauru was recently made nearly impoverished by the collapse of 

its phosphate mining industry. Australia, having much greater capacity, was able to martial its 

superior capacity to the effort of outsourcing refuge to Nauru. Nauru became dependent as a 

result. Given Australia’s power over the island-nation, we might also be concerned for the role 
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that the two states’ respective capacity played in that relationship, and conclude again that such 

market transactions may be noxious. 

 

Weak Agency  

 

Is there weak agency in refugee markets? Recall that for parties to be able to operate with agency 

within a market they must have access to information material to that market transaction. 

Sometimes, though, material information is obscured, either as a result of market complexity 

(barrier for entry) or because the information is unknowable (uncertainty). Other times, 

information is intentionally obfuscated (deception), or parties have not been allowed input on the 

contract to which they are bound (barred participation). In such cases, the agency interests of 

participants may be violated.  

 

Barrier for Entry  

 

In the first case, it seems unlikely that states lack agency in a refuge market because of market 

complexity. As theorized (and to a degree, practiced) refuge-market transactions are bilateral, and 

therefore relatively straightforward: One state, a seller state, sells its refuge services to another 

state, a buyer state. Here, the identity of market parties is known, as are the actions required, service 

being purchased, etc. So, I set this concern aside.  

 

Uncertainty 

 

Recall the example of surrogacy: Some might be concerned for one’s agency in a surrogacy market 

because that which is required of a surrogate is not fully knowable at the time of contract. Just as 

Satz worries about the uncertainties implicit in surrogacy markets, there is a legitimate concern 

that parties to a refuge market are susceptible to uncertainty-related agency issues. This is 

particularly true given that hosting responsibilities extend for years, sometimes decades.  

 

It may be that a seller state agrees to host X number of refugees but discovers with time that things 

are more difficult than forecasted. Perhaps the idiosyncratic characteristics of their political 

community have resulted in greater difficulty hosting.50 Or perhaps, as often happens, budgetary 

 

50 Here, one might look again to the ‘Pacific Solution.’ For an excellent, firsthand analysis of the situation 
on Nauru, see Morris (2019: 1122-1133). 
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projections are inaccurate, and the seller state experiences financial difficulty because of the costs 

of hosting, including accommodational and administrative costs, as well as integrative procedures 

such as language education, skill cultivation, etc.51 It may be, then, that market parties have weak 

agency because of uncertainty.  

 

I, again, want to qualify this concern: Though markets (absent a regulatory apparatus) contain no 

prohibition on uncertainty-related weak agency, market advocates would quickly point to the 

function of price within the market: Market agents negotiate the price of asylum taking into 

consideration a great many concerns, among which are the ‘known-unknowns.’ States need not 

forecast specific difficulties, but need only to expect that at some future point, difficulties will arise, 

and those difficulties can be factored into the price at which they sell their refuge services. If this 

is true, perhaps uncertainty-related concerns are overblown in a refuge market: The price will 

simply reflect the degree to which there is uncertainty.   

 

Deception 

 

Sometimes weak agency results from dubious behavior of market parties. In the refuge regime, it 

may be that actors do not act in good faith, breach contract, renege on obligations, or even abuses 

those in its care.52 For example, a ‘seller’ state, being incentivized to maximize monetary income, 

might cut corners on their hosting responsibilities. A state might agree to an exchange because of 

the money it receives, but then fail to provide host services in a manner commensurate with human 

rights.53  

 

One example is Libya, which has engaged in a whole manner of repugnant behavior, including the 

forced internment in detention centers where torture and deportation are a common occurrence. 

Worse still, Libya has been found to open fire upon refugees attempting to flee North Africa for 

Europe.54 All this after having received payments from European authorities.  

 

 

51 Moraga & Rapoport 2015: 649. 
52 I consider deception to be a concern for weak agency because, in cases of deception, market parties agree 
to one set of terms (to one set of information) but behave according to a different set of terms.  
53 Gerver 2018: 54. 
54 Amnesty International 2017.  
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In this transaction, incentives were present for Libya to maximize the numbers of individuals 

hosted, but concerningly absent were the incentives to provide adequate protection.55 The result 

is a framework in which states are encouraged to be deceptive in their negotiations with other 

market parties; to render them with weak agency. We may be concerned, then, that a market for 

refugees – absent a regulatory apparatus – may contain deceptive agents. This is no condemnation 

of a refuge market broadly construed: Indeed, attendant to all markets would necessarily be a 

sufficiently abled regulatory apparatus, tasked, among other things, with controlling for these 

cases. So, while we have sufficient reason to consider some transactions noxious (e.g. EU – Libya), 

we lack reason to dismiss refuge markets. 

 

Barred Participation 

 

Glaringly absent from the above analysis is the agency of a yet unconsidered party: refugees. While 

refugees are not party a refuge market in a formal sense – they are neither the ‘buyer’ nor ‘seller’ – 

refugees are nonetheless subjected to the outcomes of market operations and are therefore morally 

important. Recall Satz’ observation that among the many moral faults with child labor markets is 

that children are subject to labor contracts reached without their input. In many cases, child labor 

contracts are struck by parents on behalf of their children who, despite not having been given a 

voice in the negotiations, are nevertheless bound to them.56 

 

The same may be true of a refuge market. In a bilateral, state-to-state scheme, refugees are similarly 

barred from participating in determinations that have bearing on their interests. Consider how 

such a market is supposed to operate: State A and State B negotiate on how many quotas State A 

will sell to State B. While it is fair to say that refugees’ welfare interests are serviced by these 

transaction – State A will, presumably, provide refuge – there may be a concern for refugees’ 

inability to exercise agency in those negotiations. There is simply no guarantee that the agency 

interests of refugees are represented.  

 

There may be some objections to the above. Such an argument seems to extend refugees’ 

entitlements well beyond what is conferred to most people: The mobility of most everyone is 

determined by the relations of states. What, if anything, makes refuge negotiations different from 

say, visa negotiations between the United States and the United Kingdom?   

 

55 Gerver 2018: 54.  
56 Satz 2010: 97.  
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In my view, what is different in the case of a refuge market is that parties to negotiations have no 

claim to be negotiating as representative of individual refugees. Unlike in visa negotiations between 

the American government and the United Kingdom – determinative, as they are, of the mobility 

limitations of both Americans and Britons – the states negotiating for the distribution of refuge 

quotas cannot point to the political relationship shared between them and those on whom their 

decisions have great effect. Not only are refugees absent from a refuge market negotiation, they 

have no representatives of their interests.  

 

Now, this does not mean that the interests of refugees are necessarily not represented – both States 

A and B may effectively represent the interests of refugees to receive asylum in a place wherein 

their welfare and agency interests are protected. If both these interests are represented in the 

bilateral negations, we may not have concern for weak agency. Again, we have here another reason 

that a sufficiently abled regulatory body would have to be put into place. In particular, this body 

should be sufficiently powerful to ensure that participating members do not behave deceptively 

and are sufficiently able to provide for the interests of refugees in their care. If such an agency 

accomplishes these, it is not clear how weak agency is present in a refuge market.  

 

The most likely candidate is the United Nations High Commissioner for Refugees. But there is 

good reason to be skeptical that such an agency can account for the moral problems with a refuge 

market. For one, should the scope and power of UNHCR be expanded to accomplish these 

objectives, it will be at great difficulty: As Mollie Gerver has pointed out, the UNHCR has no 

power to enact sufficient measures and, owing to the reasons why it does not (lack of political will, 

national resistance, interest-claims) likely will not.57 

 

 

57 2018: 55.  
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That refuge market may contain weak agency constitutes, for some, a considerable moral failure.58 

For others, it only points to the necessity of a regulatory body.59 Much depends on the presence 

and vitality of an attendant regulatory apparatus.60   

 

Extremely Harmful Outcome for Individuals  

 

A market is noxious when it produces outcomes that are extremely harmful to the basic interests of 

individuals. Drawing from Amartya Sen, the sort of interests used here is multi-faceted: People 

have a welfare interest in maintaining a minimal level of well-being; people have an interest in their 

own ‘overall good.’61 Included among these welfare interests are life and things necessary for it 

(food, water, shelter, decent standard of living, protection from physical assault, degrading 

treatment, and discrimination).  

 

The second category of basic interests is agency interests. Beyond accounting for a specific good 

required for a minimum level of well-being, these denote people’s interest to ‘participate in 

deciding what matters bear on that good.’62 At their most basic, these interests are to political 

participation: the right to vote, petition, and to speech. But we might also recognize a series of 

interests that are necessary for agency to be accomplished: an interest in education, or one’s interest 

to interact with political peers on a generally level playing field (to interact as equals). Harmful 

outcomes, then, are market outcomes that jeopardize these.   

 

Having determined what constitutes a harmful outcome, we need next to examine if and in what 

ways a market in refuge might produce them. To do so, we must identify: 1) involved individuals, 

2) to what we can attribute harm, and 3) harms suffered. 

 

Involved Individuals 

 

 

58 Gibney 2008: 71-72; Gerver 2018: 62.  
59 Schuck 1997: 296-7; Jones & Teytelboym 2016: 81-82; Kuosmanen 2013: 116. Kuosmanen highlights 
that all conceptions of a refuge market presuppose that its participants (states) would be sufficiently able 
to accomplish adequate hosting: ‘But the quota system evades the issue of severely desperate trading 
partners, as states would be obligated to participate in the scheme only if they had sufficient capacities to 
assist the refugee rights-bearers’ (Kuosmanen 2013: 116).  
60 Such a regulatory body has always been thought necessary for a refuge market (Schuck 1997: 271; 
Kuosmanan 2013: 106-116; Himmelreich 2017: 30), but also for markets generally (Satz 2010: 26-27).  
61 2010: 160.  
62 Ibid 95.  
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First, which individuals are involved in a refuge market? Here, ‘involved’ can reasonably be 

considered all those who take part in or are affected by a market for refuge: persons in seller states, 

persons in buyer states, and refugees.63  

 

To What Can We Attribute Harm?  

 

Second, to what can we attribute harm in a refuge market? This might at first seem an easy question 

to answer: When markets produce harmful outcomes, those outcomes are the fault of the market. 

On further analysis, though – one that appreciates the agency of involved parties – the answer is 

not so clear. This lack of clarity is generated in part by the freedom afforded agents in a market 

system. Suppose an agent acts wrongly within a refuge market: A seller state, State A, sells its refuge 

services but fails to provide for them protection commensurate with their rights. Is that the fault 

of the market for including the possibility of acting wrongly? Or is it the fault of State A?  

 

Perhaps the fault lies in both – these are not mutually exclusive claims. It may be that both the 

market system and those operating within it are at fault when harmful outcomes are produced. Or 

perhaps it is only in the latter: People are responsible to act justly, regardless of their contexts.  

 

Whatever one’s view of attributing blame here, it seems unlikely that one would consider such 

failures as the exclusive fault of the market itself.64 But it also might be that attributing fault is 

beside the point. As Satz’ concern might suggest, what matters is that harmful outcomes exist. In 

this sense, it is not that markets are ‘to blame’ or are ‘at fault,’ but that in some cases markets 

produce harmful outcomes, and those outcomes need to be addressed; why or how they exist 

matters little.   

 

This view, to my mind, does not appreciate that determining the distribution of refuge 

responsibilities among states is a problem-solving exercise. To disregard a particular means of 

problem-solving – markets in this case – one would necessarily look to the outcomes of that 

problem-solving procedure. In short, it is necessary to observe a causal relationship with markets 

 

63 I exclude states from this analysis because, as is most obvious, states are not individuals. Further, I exclude 
states here because I see no substantive reason why harms suffered by states in a refuge market could not 
be captured in the analysis of extremely harmful outcomes for society.  
64 This is a small but important distinction, in part because it highlights the difference between market 
operations and markets themselves, but also because it allows us to locate the morally concerning element 
of economic transactions when they do occur.  
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and their outcomes. To attribute harm to a market operation, that operation must have a causal 

role in harming individuals. 

 

Harms Suffered 

 

What market-caused harms are suffered by individuals? First, consider those in a seller state. The 

only identifiable change related to marketization is if the seller state elects to host more refugees 

than its quota allotment originally designated. But it is not immediately clear that this is violative 

of the basic interests of individuals in a seller state. Why is this? The mere presence of additional 

asylum seekers does not ordinarily affect citizens’ basic interests.65 Concerning welfare interests, 

there seems some reason to be suspicious of the claim that the reception of refugee populations 

precipitated a marked decrease in well-being of their recipients,66 providing that those refugees 

fulfill duties required of them by the Convention.67  

 

Similarly, there is no obvious case in which the consensual admission of asylum seekers 

precipitated a marked decrease in the agency interests of individuals in receiving states. Here, it is 

worth considering the nature of democratic rights: the right to vote, to move, to speak, etc. These 

are non-rivalrous – the enfranchisement of one does not necessarily cause the disenfranchisement 

of another. Being so, we can conclude that the basic interests of individuals in seller states are not 

appreciably curtailed by the marketized distribution of host responsibilities.68  

 

 

65 This is subject to reasonable limitations. It might be that a particular state has received populations at an 
amount large enough to present a concern for that state’s ability to provide its individuals a minimally 
decent life. But this limit, whatever it is, is likely quite high. And in any case, it is not a phenomenon related 
to how distribution is accomplished, so I set it aside for now.  
66 In one study looking at household panel data of households in the Kagera region of Tanzania, the 
reception of ‘sudden, mass influx’ resulted in an ‘on average positive impact on welfare.’ Though this 
finding is contingent on several variables, including the timing of reception and numbers hosted per 
household. For more see Maystadt & Verwimp 2014: 769-809.  
67 I’m thinking here of the obligation of refugees to obey the laws of those states that take them in. I also 
make these provisos because of a few, specific cases wherein the reception of warring peoples did have a 
negative effect on those that receive them: For e.g. in 1994, following the Rwandan Civil War, many 
Rwandan Hutu that escaped to the Democratic Republic of Congo (then: Zaire) were Hutu militiamen 
(Interahamwe), and there arrival may have contributed to subsequent violence in Eastern Congo (Denyer 
2000).  
68 I take it for granted that in most cases, refugee populations are not extended political rights during their 
stay (e.g., voting rights, working rights, etc.). This closes off the possibility, as might be the concern of 
some, that large refugee populations shape the receiving state’s democratic culture in concerning ways. 
Though this provides additional reasons that refugees’ interest in political participation is curtailed, perhaps 
not as the result of the market.  
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But what of individuals in states that elect to purchase refuge services from another – those in 

‘buyer states’? Here, the only observable detriment (related to the markets) suffered by these 

individuals is the release of public funds paid to the other, ‘seller’ state. But it is difficult to 

conceptualize such expenditures as a violation of basic interests: It neither constitutes a harm to 

one’s ability to live a minimally decent life, nor to one’s ability to take part in determining what 

that is. Individuals in buyer states, it can be concluded, are not harmed by marketization.  

 

Lastly, consider refugees. How, does a market harm refugees?69 It is commonly recognized that 

refugees suffer from several harms, including those necessary for the conferral of refugee status: 

persecution, alienation, and statelessness. But these harms exist absent a market device. Does a 

refuge market accrue additional harms to individual refugees?  

 

Commodification  

 

Recent scholarly attention has been given to another set of unique harms suffered by refugees as 

a result of the market. The first and most obvious is commodification. Commodification manifests 

in two ways. The first is, by evaluating refuge in economic, dollar-denominated terms, markets 

corrupt the institution by ‘putting a price on something that is priceless.’70 But the subject here is 

a thing – refuge services – not a person with basic interests. Though marketization may under-

value a thing, even a morally important thing, it does not constitute a harmful outcome. I set this 

concern aside here.  

 

The second commodification harm looks to the harm to the refugees’ welfare interests. As I 

discussed in Chapter 2 of this work, in part necessary for one’s well-being is remaining free from 

degrading treatment. It would seem very difficult, for example, for one to achieve well-being if 

their basic value as a human being is not recognized by peers. We might, then, be concerned for 

refuge markets on the grounds that it explicitly allows for states to register a negative evaluation 

of refugees: Those states that buy refuge quotas from another fail to treat refugees in accordance 

with their value as humans, but instead treat them as a commodity to be bought and sold according 

 

69 This question, though related, is distinct from those concerned with the moral quality of a market for 
refuge a la Michael Sandel (2012), Mollie Gerver (2018), and Matthew Gibney (2008). 
70 Gibney 2008: 69. 
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to the interests of involved states.71 There is some reason, then, to think that refugees are harmed 

by a refuge market because they are commodified, and that commodification is a violation of the 

refugees’ interest in welfare.  

 

Discrimination 

 

Another harm that may be attributable to refuge markets is discrimination. Generally speaking, 

discrimination involves ‘differential treatment on the basis of membership in socially salient 

groups’.72 In a refuge market, sometimes differential treatment might result from more or less 

arbitrary decisions like a cap on the number of asylum seekers a host state will admit. In these 

cases, there may be no consideration of one’s membership in a socially salient group, and so there 

is no discrimination. But there are other, more morally concerning cases wherein a state may make 

admission determinations on the basis of personal characteristics of applicants: Perhaps a state 

elects only to admit Christian asylum seekers but buys refuge services from another state to 

account for its Muslim applicants.  

 

Both forms of discrimination are present in a refuge market:  Even by Peter Schuck’s admission, 

discrimination seems an ‘inescapable’ feature of a refuge market, as participating states are 

permitted to choose some sorts of refugees but refuse others.73 Does the presence of 

discrimination qualify refuge markets as noxious? There is good reason to think so. Part of what 

it means to live a minimally decent life is to live free of harm to one’s welfare interests. If one is 

discriminated on the basis of some immutable characteristic, that person’s ability to increase their 

well-being is in important ways setback. An example may be the welfare interest that one has to 

practice their religious convictions in accordance with their tradition. If one is not allowed entrance 

because they hold this interest, that individual is discriminated against. We may conclude, then, 

that refuge markets are noxious on the basis that they allow for discrimination.  

 

Extremely Harmful Outcomes for Society  

 

 

71 This concern echoes that of Matthew Gibney, who argues that the expression of negative value may 
‘result in deep, long-lasting feelings of resentment and humiliation of the refugee’ (2008: 73). Though, 
Gibney stops short of tying one’s claim against humiliation to the welfare interests.  
72 Lippert-Rasmussen 2013: 14. 
73 1997: 286. We may, though, regulate for the potential for discrimination: We may allow states to buy and 
sell their refuge quotas, but disallow states from buying and selling refuge quotas that represent 
demographical characteristics (religion, ethnicity, gender, etc.).  
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As with individuals, some markets produce outcomes that are extremely harmful to society. Recall that 

Satz’ is a concern for politically harmful outcomes: Some markets negatively impact a society’s 

‘social framework’ necessary for its people to participate as co-determinants, equally able to 

influence their society. These markets, Satz argues, disable those in a society to interact as equals. 

Our task here is to determine how and in what way a refuge market might result in this outcome.  

 

Harms Suffered  

 

It might be that the admission of refugee populations constitutes a threat, or a perception of a 

threat, to the receiving community’s ‘social framework.’ Concerns related to taking in large refugee 

populations usually regard its impact on a society’s liberal culture,74 its institutions,75 its security,76 

or its capacity at self-determination through controlled membership.77 But these concerns are for 

hosting generally, not for how host responsibilities are distributed. A principal objective of a 

market distribution is to spread refugee stocks more equitably among states. Moreover, it might 

be that the bilateral negotiations allowed by a market address this concern: The number of refuge 

quotas a state sells – and therefore the number of additional refugees it hosts – is the seller state’s 

decision to make.78  

 

There is some reason to believe that this advantage is realizable: In 2015, at the height of Europe’s 

migrant crisis, many states expressed interest in participating in a more robust collective response 

but refused or were highly skeptical of a mandate to resettle.79 Far from harming the ‘social 

frameworks’ of involved states, a market distribution scheme is designed to appeal to states with 

this perspective. There is some reason, then, to consider that a refuge market poses no threat to 

the social framework for involved societies.  

 

74 Carens 2013: 95.  
75 Wellman 2011: 14-155.  
76 Weiner 1996: 76. 
77 Walzer 1983: 31-63; Miller 2008: 384.  
78 In contrast, consider a likely alternative to a market distribution scheme: Mandatory quotas. One might 
argue that forcing resettlement quotas on a country that does not want them constitutes an affront to that 
country’s agency. Here, the virtues of a market, consent-based distribution seems more in tune with a state’s 
social framework.  
79 In the words Slovakian Prime Minister: ‘As long as I am prime minister, mandatory [resettlement] quotas 
will not be implemented on Slovak territory.’ (Traynor & Kingsley, 2015). This sentiment was bolstered by 
Estonian public opinion, with polling data suggesting that as of June of 2015, 32% of respondents were in 
favor of the quota’s implementation, while 42% were against it (Postimees, 2015). Similar sentiments were 
echoed in the press briefings of the UK’s Home Office, which maintained that though ‘the UK has a proud 
history of offering asylum to those who need it most …we do not believe that a mandatory system of 
resettlement is the answer’ (Euroactive, 2015). 
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Conclusion  

 

Markets are not monolithic: Sometimes they seem an appropriate means of solving distributional 

problems. Other times, they do not. Despite their varying manifestations, they have nevertheless 

enjoyed a high status in recent years. In light of their popularity, there is some reason to take pause 

and consider the moral quality of markets in particular contexts. Satz’ framework, I argue, provides 

us with a logic with which we can do this.   

 

By application of her theory, I have argued that there is good reason to consider a refuge market 

noxious. There is first the issue of vulnerability: Though concern for monopoly-based vulnerability 

seems inapplicable, existing disparities of resources and capacities among states give some reason 

to be concerned for market operations in some contexts. I have noted, though, that not all 

disparities in resources or capacities would produce vulnerability, and it is therefore necessary to 

consider each case in its context.  

 

There are also agency concerns for a refuge market. While the relative simplicity of a refuge market 

means that constructive participation is possible, less obvious is the effect of uncertainty within 

the market. Perhaps the most obvious concern is that refugees are open to harm by agential 

deception within the market. It is simply a fact of markets that agents are afforded relative 

autonomy in their operations that may result in the weak agency of involved parties. I argued that 

these can manifest both as agential deception and, perhaps most concerning, as barred 

participation. Absent an effective means of controlling for these, there is good reason to consider 

a refuge market noxious.  

 

While a refuge market presents some concerns for market parties’ position before a market 

operation, I have pointed to several outcome-based reasons to consider refuge markets noxious. 

Setting aside concerns for individuals in seller and buyer states, there are legitimate concerns for 

the effect of a market device on individual refugees. The most obvious is that a market denies a 

refugee agency interests in participating in matters that have bearing on them. In so doing, 

individual refugees may have weak agency in a refuge market.  

 

I have also considered potential threats to refugees’ welfare interests within a refuge market. One’s 

interest in being treated in accordance with their value as a human may be threatened by a 
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participating states’ expression of a negative valuation of those it elects to settle elsewhere. Finally, 

built-in to a refuge market is the ability of states to elect to buy refuge services as an alternative to 

hosting. This makes discriminatory admission practices possible. Though not caused by the market 

per se, discrimination is certainly possible within a marketized regime, giving some reason to 

believe that a market can jeopardize the welfare interests of those discriminated against. Finally, I 

have considered possible ways in which a refuge market might prove extremely harmful to 

involved societies. Looking to both societies of seller and buyer states, I have argued that there is 

no concern for harm directly related to a market distribution. On the contrary, it is likely that a 

refuge market, by providing additional options to participating states, does not hurt, but is 

complementary to the ‘social frameworks’ of involved societies. I conclude that the marketization 

of refuge presents no concern for extremely harmful outcomes for society.
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Conclusion  

 

This work began with the recognition that the existing refuge regime is beset by two problems: 

Many who are entitled to refuge do not get it, and the responsibility to provide refuge is unjustly 

distributed among states. These failures can best be understood as interrelated: The failure of the 

regime to distribute refuge responsibilities justly among states has strained capacities, animated 

anti-migrant sentiments, and cast doubt on the fairness of the regime. As a result of this, many 

that have an interest in refuge do not get it, or do not get it in a manner befitting their rights.1 

These are not matters of theory, but of empirical fact: Of the world’s 20.7 million refugees, 73% 

– some 15,111,000 people – are hosted in states simply because of their proximity. This means 

that nearly three in four refugees are hosted in states irrespective of those states’ capacity to 

provide for the interests of refugees. More concerning still is that 86% of refugees – some 

17,802,000 people – are hosted in developing countries, meaning that nearly nine in ten refugees 

today are hosted in countries scarcely able to provide secure food, sanitation, access to energy, etc. 

Only five states host a plurality of the world’s global refugee population. There is a dire need to 

improve; to move towards a more just refuge regime.  

 

Key Conclusions  

 

At its core, this thesis contributed to the effort of realizing a more just refuge regime. It did so by 

developing a toolkit with which we can adjudicate the moral quality of prospective improvements 

to the regime and answer pressing questions related to the distribution of responsibilities among 

participating states. The theory of a just regime developed here is comprised of two necessary 

principles. The first and most important of these principles is Justice for Refugees, which I 

developed in Chapters 1 and 2. I argued first that refugees have a powerful claim for admission 

on capable states. I did so by surveying the many theories that ground the right to refuge, including 

those theories that look to the moral value of political membership and the normative suppositions 

of the state and the nation-state system. Also considered were those accounts that ground the 

moral imperative of refuge in the individual’s common belongingness to the community of 

humans and the mutual value possessed by all members. I looked further to those theories that 

ground the right to refuge in justice theory and the human rights tradition. All these accounts, 

 

1 Gibney 2008: 64. 
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though different in many respects, converge on one conclusion: Refugees have a powerful moral 

claim to refuge. Building from this convergence, I offered an additional reason to be concerned 

for the provision (and distribution) of refuge: when one’s basic interests to state protection and 

political membership are harmed. These include one’s welfare interests in general well-being: in 

life, in a decent standard of living. I also noted that well-being is only accomplishable by the 

avoidance of threats to well-being: degrading and discriminatory treatment.  

 

These basic interests also include an individual’s interest in determining for oneself those matters 

that have bearing on one’s well-being – those agency interests one has in taking part in the political 

process (to vote, to speak), one’s ability to do participate (education) and to practice one’s religious 

convictions. I argued that when such interests are threatened, a harm occurs, and this harm triggers 

a moral claim on those in the position to help. States, abled and well-positioned to offer that help, 

are then duty-bound to do so. This is the fundamental moral imperative of the right to refuge, and 

therefore makes up the refuge regime’s fundamental purpose – its telos: Justice for Refugees. 

 

Given that one principal failure of the regime is distributional in nature, a principle of distribution 

is required. The second principle – Justice Among States – requires a distribution of refuge 

responsibilities among states that is fair, where ‘fairness’ is determined by consideration of states’ 

capacity to accommodate refugees. In Chapter 3, I developed this principle by application of a 

Rawlsian thought experiment. I asked the reader to imagine what reasonable states would agree is 

a just principle of distribution if those states were made unaware of morally irrelevant 

characteristics – if they were behind a Rawlsian ‘Veil of Ignorance.’ I argued further that states 

would reasonably conclude that a distribution among them is just if that distribution tracks with 

their capacity. Of course, states are unequal in many respects, and in a non-ideal world it is 

necessary to consider variations from such a distribution. Here, I argued, drawing from Rawls’ 

‘Difference Principle,’ that departures from a capacity-based distribution are justified only when 

those deviations benefit those states that are worst off in terms of capacity. Here, I concluded on 

an amended ‘Difference Principle’ where the good being distributed is the responsibility to host 

and the moral requirement is that inequalities in that distribution advantage those states with the 

least capacity to host. This, I argued, forms the second principle of a just regime: Justice Among 

States.  

 

With the principles of a just regime established, I proceeded to apply these principles to several 

problems related to the distribution of responsibilities among states. The first is the important 
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question of what constitutes a ‘fair share’ of refuge responsibilities. In Chapter 4, I argued, 

consistent with Justice Among States, that a states’ ‘fair share’ of responsibilities is one that it has 

the capacity to discharge. This, of course, requires the determination of some distribution metric 

with which to calculate states’ capacity and make necessary allotments. In Chapters 4 and 5, I 

provided some analysis of different plausible means of determining a capacity-based distribution, 

including the Gross Domestic Product adjusted for Purchasing Power Parity (GDP as PPP), as 

well as the Human Development Index (HDI). By application of the principles of a just regime, I 

concluded that both these metrics are better attuned with the principles of a just regime than are 

some metrics present in the migration ethics literature. GDP as PPP, I argued, is capacity 

considerate. The HDI, I argued, valuably captures states’ ability to provide for basic interests.  

 

Even with a just metric determined and applied, I observed that there may yet be cases wherein 

agents fail to discharge what they are required to by allotment. In Chapter 6, I took up this second 

question related to the distribution of responsibilities among states: ‘Are states required to “take 

up the slack” left by noncompliant peers?’ Here, consistent with Justice for Refugees, I argued that 

refugees’ basic interests remain even in cases of partial compliance. I argued further that though 

there is a clear moral reason for states to take on responsibility for refugees above their original 

allotment, there may yet be a political reason to consider this moral requirement ill-advised in some 

contexts. 

 

After exploring a ‘fair share’ among states and offering arguments in favor of several metrics, Part 

III of this thesis analyzed another prominent institutional means for distributing refuge 

responsibilities among states: a market for refuge responsibilities. In Chapter 7, I explored the 

moral and practical advantages of a market scheme, including its efficiency gains, allowance of 

freedom, and rights manifestation. Also included was an additional advantage of markets that has 

gone underexplored in the relevant literature: A market instrument is an institutional mechanism 

of accounting for the problem of partial compliance. In Chapter 8, I engaged with prominent 

criticisms of the marketization of refuge, and in particular the concern that marketization would 

effect a morally concerning substitution of norms.2 I disputed this concern and questioned the 

moral quality of existing norms, as well as the effects of market norms on the refuge regime.  

 

 

2 Sandel 2012.  
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Where the norm’s objection fails, I argued that another account – that of Debra Satz’ – succeeds.3 

In Chapter 9, I apply Satz’ formula for identifying noxious markets. Borrowing from her work, I 

argued that refuge markets may be noxious on three grounds: They may exacerbate vulnerabilities 

between states and they may be damaging to refugees’ basic interests in agency and in their welfare 

interests to remain free of degrading and discriminatory treatment.  

 

Contributions  

 

This thesis offers several contributions to the relevant literatures. First and foremost, it offers a 

single theory that makes possible the simultaneous recognition of the dual injustices of the refuge 

regime as well as the moral quality of prospective improvements (including metrics and markets). 

Additionally, it offers a blueprint with which to answer vexing questions related to the collective 

nature of responsibility-sharing institutions. Having described these above, I make no effort to 

repeat myself here.  

 

Apart from developing this theory, this thesis also contributes in important ways to the debate on 

collective responsibility. Its first contribution regards the nomenclature to which these schemes 

are often referred: ‘burden-sharing.’ I offered some reason that such phraseology is unhelpful in 

the case of refugees. Firstly, ‘burden-sharing’ connotes a pejorative view of refugees. Secondly, it 

omits the many cases wherein refugees are not a burden, but something quite the opposite: 

Refugees, when allowed to contribute, often make considerable contributions to the societies that 

let them in. I argue that the language of ‘burden-sharing’ is inattentive to these facts.  

 

This thesis also contributes to the discourse on the nature of a ‘fair share’ of responsibilities among 

moral agents in a collective effort. In particular, it offers a novel exploration of the character of a 

just distribution of refugees between states, including an analysis of two metrics that accord with 

the principles of a just refuge regime. The first consideration was the Gross Domestic Product 

adjusted for Purchasing Power Parity (GDP as PPP). This metric, it was argued, meets the 

demands of Just Among States because it better captures the relative capacity of states than do 

more common metrics. The second metric considered here was the Human Development Index 

(HDI). I argued that the HDI tracks well with Justice for Refugees because it captures the 

characteristics of states that are of interest to refugees; namely, life expectancy, education, and 

 

3 2010: 95-97.  
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standard of living. The exploration of these metrics offered here constitutes a meaningful 

contribution to the literature on collective responsibility. 

 

This thesis has also contributed to discourse on partial compliance. While some scholars reject 

that justice demands compliers take up the slack of noncompliant peers because such a duty cannot 

be enforced,4 or that it would produce negative consequences,5 others disagree and point to the 

enduring nature of duties in cases of partial compliance.6 This thesis contributes to this debate by 

exploring the application of these arguments onto the refuge regime. Drawing from Stemplowska, 

I argued that several conditions need to be met for the realization of duties to take up the slack to 

effect negative consequences within the regime: 1) That potential non-compliers must be made 

aware that their ‘slack’ would be taken up by others and 2) that those duties must be sufficiently 

few such that slack-taking by compliers would reasonably incentivize non-compliance from 

others.7 To these conditions, I add a third: 3) Involved parties must also care about the collective 

problem and not about discharging their respective duties. I then looked to the responsibility-

sharing examples of Europe – and particularly Germany’s temporary suspension of the Dublin 

Regulation – and argued that all three of these conditions are met in one form or another. I 

concluded that though morally powerful, there may yet be sufficient political reason that realizing 

this duty is ill-advised.  

 

The final contribution of this thesis is to discourse on one recently popular means of distributing 

responsibilities among states: A market for refuge services. Here, this thesis makes two discrete 

contributions. The first is the recognition and exploration of one advantage of marketization yet 

to be discussed in the relevant literature: Marketization is one institutional correction for the 

problem of partial compliance. I argued that when states buy and sell refuge quotas with one 

another, they are buying and selling the refuge services that may go unfulfilled absent a market 

apparatus. A refuge market can, in effect, be considered a refuge market in would-be partial 

compliance. The second contribution included here regards moral analysis of refuge markets: One 

argument is that refuge markets are morally wrong because markets effect a morally concerning 

change in norms.8 I contribute by offering a rebuttal to this claim, which simply disputes the moral 

quality of those norms currently in practice within the regime, as well as this objection’s implicit 

 

4 Miller: 2011: 230-246; 2011: 2029-2034. 
5 Cohen 1981: 65-81; Murphy 2000: 74-134. 
6 Stemplowska 2019: 151; 2016: 594-604; Owen 2016: 150. 
7 These are Stemplowska’s conditions (2016: 600).   
8 2012.  
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assumption that markets instantiate bad motives. Where this critique of marketization fails, 

another one succeeds. Included in this thesis is the application of a moral framework yet to be 

applied to refuge markets: The moral analysis of markets offered in Debra Satz’ works.9 In it, Satz’ 

argues that markets are noxious if one of four conditions are met: if there is vulnerability, if there 

is weak agency, if there are extremely harmful outcomes for people or for societies. Using this 

rubric, I argue that a market in refuge may be noxious by pointing to the vulnerable circumstances 

within which negotiations over refuge quotas would take place, as well as damages to refugees’ 

basic interests made possible by the market apparatus. I conclude that a refuge market is noxious 

because it fails to meet the standard of Justice for Refugees. 

 

Potential Criticisms  

 

Having recounted the basics of this thesis and offered a synopsis of its primary contributions, I 

want to now address some potential criticisms that may be offered. The first relates to the interest-

based account of the right to refuge developed here. One may not think the included formulation 

is necessary – the needs-based ground present in the human rights tradition, for example, is 

powerful and thereby provides the moral force necessary for the right to refuge to, as Christina 

Boswell phrases it, ‘trump other conflicting considerations.’10 How does an interest-based account 

help us think about the right to refuge? 

 

No doubt existing theories are sufficient to ground the right to refuge – I take it for granted that 

moral content of the right to refuge is firmly established and agreed to by all that understand the 

nature of the refugees’ plight. It has not been my intent to supplant these theories. Rather, what 

I’ve attempted here is an account that is both sufficiently broad and powerful to provide the 

normative force behind both principles of a just regime, while remaining sufficiently narrow so 

that it is applicable also to the dual problems of the regime. An interests-based account is 

functional within this theory because it is more attuned to the way we generally think of agents 

operating within a political institution. For example, in the analysis of the moral value of markets, 

it is profitable to speak of the morally important ‘interests’ held by participants. The language of 

interests simply allows us to consider the ways in which markets negatively impacts the interests 

of involved agents.  

 

9 2010. 
10 2000: 79. 
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A second challenge may involve the method with which I deduce the second principle of a just 

regime: The reader may object, as many have, that Rawls’ theory of justice is applicable outside a 

closed political community. I’ve provided a simple defense of this application: The refuge regime 

constitutes a cooperate scheme with a coherent ‘basic structure.’ I did so by highlighting the 

functions of a basic structure that Rawls’ principles of justice are meant to regulate, including the 

way political and social institutions a) fit together into one system of cooperation, b) assign basic 

rights and duties and c) regulate the advantage conferred on agents by cooperation. I argue that all 

these can be observed in the way that states cooperate within the international refuge regime.  

 

The reader may yet think this move is unavailable to me. If this is so, it is likely because of the 

absence of an institution necessary to regulate the advantages of cooperation among states. In 

short, the principles of justice are inapplicable among states because there is no requisite ‘site’ of 

justice. To this, I have one rejoinder: That there is no (supposed necessary) ‘site’ of justice, does 

not mean that the ‘scope’ of just consideration should necessarily be curtailed. The ‘basic structure’ 

present among states of the refuge regime, I argue, though at present lacking a regulatory 

institution, does not negate that interactions between states can and should be subject of just 

consideration.  

 

Perhaps the included analysis of prospective quotas is found wanting: Though a comprehensive 

review of all plausible metrics is not possible here, I have offered an analysis of several metrics 

that seem plausibly just. Among them are GDP, habitable land area, existing refugee populations, 

etc. All these are desirable in one way or another. My purpose here has not been to locate the 

perfect metric – such a metric likely does not exist – but instead to allow us to think more 

comprehensively about the characteristics of distribution metrics and how they support or oppose 

principles of a just regime. Two examples, I’ve argued, are the GDP as PPP and the HDI, but 

there may be others left to be explored.  

 

The reader may also object to the included analysis of marketization: It was a largely hypothetical 

consideration that looked only to what may result from the application of a market instrument with 

little consideration of what has resulted. There is simply a concerning lack of the empirics. The task 

in this thesis is to adjudicate the moral value of a refuge market against the principles of a just 

regime. This is a decidedly theoretical endeavor that contacts reality only when there are overtly 

applicable cases. The debate over the moral value of refuge markets may only be settled when they 
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are fully manifested in the form employed here: Built from a quota distribution based on states’ 

GDP as PPP and their HDI. Until then, we may be reserved only to the realm of theory.  

  

Further research  

 

With the limitations of this inquiry in full view, so are several areas of further research. The first 

regards refuge markets: Intuitions regarding the implementation of markets instruments to social 

problems are many and carry with them deeply held feelings. The refuge regime is no exception. 

No doubt the answer to the question of marketization would be more plainly apparent if the sort 

of market envisaged here was put into practice, giving us sufficient empirical data from which to 

make stronger claims. One fruitful area of future research is in the specific ways in which 

marketization effects the motivation of states to contribute to the global effort at realizing justice 

for refugees. One may look to other markets – markets in carbon quotas, for example – for such 

data. But given the narrow remit of this inquiry, I leave that work to someone else.   

 

There is also some ambiguity regarding the effect of the duty to take up the slack in cases of partial 

compliance. Though I have presented some reason to think that the realization of this duty may 

come at some political costs, the example of Europe is admittedly a specific one, and may not be 

generalizable and applicable outside the continent. Perhaps we will know the consequences of the 

duty to take up the slack in other contexts only after it has been applied. Further empirical 

observation is necessary here.  

 

While I have attempted a robust analysis of different metrics for distributing a ‘fair share’ of refuge 

responsibilities among states, this is nevertheless a lengthy task that demands the time and energy 

undedicated in this thesis. One area of future research may be a systematic moral analysis of the 

great many available metrics. Plausible candidates include the Freedom House index, Polity IV, 

the Democracy-Dictatorship Index, Democracy index, Economic Freedom of the World Index, 

Human Freedom Index, World Index of Moral Freedom, the CIRI Human Rights Data Project, 

Index of Freedom in the World, etc. The moral value of these and other metrics can perhaps be 

determined by application of the theory of a just regime developed here. With its two principles 

now at our disposal and further clarity regarding the moral responsibility of individual agents 

within a collective refuge effort, my hope is that we are now better equipped to move toward a 

more just refuge regime. And we better get it right.  
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