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Foreword

“Archaeology is the search for facts, not truth. If it's truth you're looking for, Dr. Tyree's
philosophy class is right down the hall.” This quote from Steven Spielberg’s film “Indiana
Jones and the Last Crusade” could well summarise a philosophical controversy that
remains unsolved today: the objectivity of truth. Indeed, truth is an abstract concept
difficult to define and certainly tainted with subjectivity. On the other hand, facts are
objective, concrete, and can be described accurately. My truth may not be your truth, but
we cannot argue about which day is today.

A free press is fundamental for the exercise of freedom of information. Writing
almost a hundred years ago about the role of a newspaper, Manchester Guardian editor
CP Scott stated that “[Njeither in what it gives, nor in what it does not give, nor in the mode
of presentation must the unclouded face of truth suffer wrong. Comment is free, but facts are
sacred.” Certainly, the moment freedom of comment defiles the sacrosanctity of facts, it
becomes simply misinformation, or “fake news”, if one chooses to use this catchy term.

But simply presenting facts does not suffice. Paraphrasing a sentence that we
often hear in police movies, information should be based not simply on facts, but on all
relevant facts, and on nothing but facts. Just as a witness giving evidence in a court case
must provide all relevant information to the case without introducing, let’s say,
“alternative facts” that confuse the matter at hand, so too must we expect the mass media
to show us the full, unaltered, unabridged picture in news and current affairs
programmes. However, owners and editors of media outlets may, in a concrete case, feel
the urge to choose and present a story in a way that promotes a certain political agenda
or suits certain interests. Facts can be misrepresented, twisted or simply ignored for all
sorts of reasons. But one thing is clear: the moment information does not provide the full,
unaltered, unabridged picture, it becomes mere propaganda.

Truth, fact, expression, information. Whatever we may call it, this basic human
need for separating the wheat from the chaff remains a fascinating topic.

That is why we have decided to produce this IRIS Special, which provides an
overview of how the principles of accuracy, objectivity and fairness in news and current
affairs reporting are regulated at European and national level, as well as how they are
applied by European media organisations. Also building on a comprehensive paper
produced by the European Platform of Regulatory Authorities (EPRA),® it contains
individual chapters dedicated to several European countries drafted by national experts. |
would like to thank (in alphabetical order): Anette Alén-Savikko, Ernesto Apa, Marco
Bassini, Francisco Javier Cabrera Blazquez, Ingrid Cunningham, Christina Etteldorf, Agnés
Granchet, Beata Klimkiewicz, Juraj Polak, Tony Prosser, Andrei Richter, and Nathalie
Rodriguez.

1 https://www.epra.org/attachments/vienna-plenary-1-news-in-digital-age-the-role-of-regulators-epra-
background-document.
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Special recognition goes to Ronan O Fathaigh from our partner organisation ViR,
who not only wrote the introduction, the chapters on European standards and policy, and
the conclusion, but who also coordinated the research for the whole publication.

Strasbourg, July 2018

Maja Cappello

IRIS Coordinator
Head of the Department for Legal Information
European Audiovisual Observatory
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MEDIA REPORTING: FACTS, NOTHING BUT FACTS?

Executive Summary

The purpose of this IRIS Special is to examine the principles of accuracy, objectivity and
fairness in news and current affairs reporting by European media organisations. The issue
is explored from a number of perspectives, including from that of media organisations
themselves, the Council of Europe, member states, and judicial and regulatory bodies.
Thus, the IRIS Special will attempt to set out the current regulatory framework in the
Council of Europe, which is aimed at ensuring accuracy, objectivity and fairness in news
and current affairs reporting.

The preliminary questions that must be asked when examining this issue are (a)
why is it important to examine the principles of accuracy, objectivity and fairness, (b) why
focus on news and current affairs, and (c) why focus on media organisations.

These questions are addressed in Part 1 of this IRIS Special, where Chapter 1 is
devoted to setting out some of the issues that are explored in the country chapters, and
the legal and policy issues which are examined throughout the publication. Next, Chapter
2 examines Council of Europe law relating to accuracy, objectivity and fairness in the
reporting of news and current affairs by media organisations - in particular the
Convention for the Protection of Human Rights and Fundamental Freedoms. Chapter 3
then provides an overview of the current European standards and policies on accuracy,
objectivity and fairness in news and current affairs, including in respect of Council of
Europe bodies such as the Committee of Ministers and the Parliamentary Assembly, as
well as other international bodies and media and journalist organisations.

Following these opening chapters, Part 2 contains eleven country reports
(Chapters 4-14) from a selection of Council of Europe member states. The purpose of
these country reports is to explore a number of questions.

Firstly, how do the main public and commercial broadcasters view the issue of
accuracy, objectivity and fairness in news and current affairs — and in particular, what
mechanisms do they have in place to ensure accuracy, objectivity and fairness?

Secondly, how do the main newspaper organisations view the issue of accuracy,
objectivity and fairness in news and current affairs reporting — and in particular, what
mechanisms do they have in place to ensure accuracy, objectivity and fairness?

Thirdly, how do the main online media publications view the issue of accuracy,
objectivity and fairness in news and current affairs — and in particular, what mechanisms
do they have in place to ensure accuracy, objectivity and fairness?

Lastly, each country report will describe the regulatory framework, including
legislation, case law, regulatory codes, and regulatory enforcement that impact upon the

© European Audiovisual Observatory (Council of Europe) 2018
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issue of accuracy, objectivity and fairness in news and current affairs reporting by these
media organisations.

The selection of member states is not exhaustive, and does not seek to be
representative of the 47 member states of the Council of Europe. Rather, the selection
attempts to strike a fair balance between larger and smaller member states, and in
respect of geographic location. Thus, the larger member states included are Germany (DE),
Spain (ES), France (FR), the United Kingdom (GB), Italy (IT), Poland (PL), and the Russian
Federation (RU). In addition, Finland (Fl), Ireland (IE), the Netherlands (NL), and Slovakia
(SK) are also included.

While there is divergence in the approaches adopted in the countries examined,
there are substantial and well-developed regulatory and self-regulatory frameworks
applicable to broadcast, print, and indeed online news media, to ensure accuracy,
objectivity and fairness. Indeed, it also came to the fore how media organisations
themselves also place great importance on these principles, and how they implement
ethics codes and complaint mechanisms which are linked to building trust among their
viewers, readers and subscribers.

Lastly, Part 3 contains two chapters, with Chapter 15 providing an overview and
objective discussion of the findings from the country reports, and the final Chapter 16
concluding with the findings of the IRIS Special as a whole.

© European Audiovisual Observatory (Council of Europe) 2018
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MEDIA REPORTING: FACTS, NOTHING BUT FACTS?

1. Introduction

Ronan O Fathaigh, Institute for Information Law (IViR), University of Amsterdam

1.1. Accuracy, objectivity and fairness in news and current
affairs coverage

The preliminary questions that must be asked when examining the principles of accuracy,
objectivity and fairness in news and current affairs reporting by European media
organisation are (a) why is it important to examine the principles of accuracy, objectivity
and fairness, (b) why focus on news and current affairs, and (c¢) why focus on media
organisations.

The reason for focusing on accuracy, objectivity and fairness is that media
organisations themselves, including some of the largest journalist organisations and
media organisations, seem to attach great importance to these principles. For example,
one of the largest journalist organisations in the world, the International Federation of
Journalists (which has over 600,000 members worldwide), considers that the “first duty” of
a journalist is respect for truth; while a journalist shall report only in accordance with
facts of which he/she knows the origin. Similarly, the European Broadcasting Union, with
73 broadcasting organisations members in 56 countries, includes accuracy, impartiality,
and fairness among its four Editorial Principles.® In particular, “Correct facts and figures
are provided with accurate background information;” and “... in our reporting we are fair
and honest, and conscious and respectful of differing viewpoints and opinions.*
Individual media organisations take a similar view: for example, the first “absolute” for
Reuters journalists is to “always hold accuracy sacrosanct,”s and Reuters journalists must
“always strive for balance and freedom from bias”.¢ Similarly, ProSiebenSat.1 Group, one
of the largest media groups in Europe, requires that all its journalists and editors “must
follow” the Principles on the Conduct of Journalists of the International Federation of

2 International Federation of Journalists, IFJ Declaration of Principles on the Conduct of Journalists, Adopted
by 1954 World Congress of the International Federation of Journalists - Amended by the 1986 World Congress,
http://www.ifj.org/about-ifj/ifj-code-of-principles/.

* European Broadcasting Union, Editorial Principles,
https://www.ebu.ch/files/live/sites/ebu/files/Publications/EBU-Editorial%20Principles_EN.pdf.

4 European Broadcasting Union, Editorial Principles, op. cit..

5> Reuters, Handbook of Journalism, The 10 Absolutes of Reuters Journalism, April 2008,
http://handbook.reuters.com/index.php?title=Standards_and_Values.

6 Reuters, Handbook of Journalism, op. cit.

© European Audiovisual Observatory (Council of Europe) 2018
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Journalists in their reporting.” In this regard, this IRIS Special will examine how media
organisations throughout the member states of the Council of Europe view these
principles, and seek to adhere to them.

Secondly, the focus of this publication is on news and current affairs coverage that
concerns issues of public interest. This concept has been elaborated upon by the
European Court of Human Rights, which treats news reporting and current affairs
coverage as subject to the highest protection under the right to freedom of expression
where it concerns “matters of public interest” and “matters of legitimate public concern.”
A further reason for examining news and current affairs is that for some media regulators,
the majority of decisions relate to fairness, objectivity and impartiality in news and
current affairs content,® while according to the European Broadcasting Union, news and
current affairs comprised the largest proportion of public service media’s television output
in 2017.1 Given the importance of news and current affairs reporting, this IRIS Special will
also examine how the Council of Europe, member states and judicial and regulatory
bodies approach the issue of accuracy, objectivity and fairness in news and current affairs.

Thirdly, this IRIS Special mainly concerns media organisations. While there is
considerable research and debate currently taking place concerning online platforms and
disinformation online,? it still seems to be the case that in many Council of Europe
member states, broadcasters and newspapers (including their online versions) are a main
source of news and current affairs coverage. For example, in one of the largest markets in
the Council of Europe area - Germany - the Reuters Institute Digital News Report 2017
suggests that social media as a source of news actually declined in 2017, with “only 7%”
of German respondents saying that social media was their “main source of news”.
Germans continue “to get their news from traditional media, with television still
preferred.”s> Similarly, in France, social media as a source of news also declined during
2017,# while the top-three sources of news online are newspaper websites - namely
20Minutes.fr, LeMonde.fr, and LeFigaro.fr. Furthermore, public broadcasters have a large
presence on social media, such as BBC News, with 22.1 million followers on Twitter; so
too do commercial broadcasters such as TF1, with 5.1 million followers on Twitter and 3.8
million followers on Facebook. Newspapers such as the Daily Mail have 14.7 million

7 ProSiebenSat.1 Group, Code of Conduct, 2017,
http://www.prosiebensatl.com/uploads/2017/01/25/Code%200f%20Compliance_2017_en.pdf.

8 Kurski v. Poland, App. no. 26115/10, 5 July 2016, par. 52, http://hudoc.echr.coe.int/eng?i=001-164462.

9 Kurski v. Poland, op. cit. par. 53,.

10 Broadcasting Authority of Ireland (BAI), Annual Report 2016, p. 44, http://www.bai.ie/en/download/132450/.
11 European Broadcasting Union, Legal Focus: PSM Remit Principles for the Digital Media Age, 19 December
2017, p. 13, https://www.ebu.ch/publications/psm-remit-principles-for-the-digital-media-age.

12 See, for example, Wardle C. and Derakhshan H., Information Disorder: Toward an interdisciplinary
framework for research and policymaking, Council of Europe report DGI(2017)09, 27 September 2017,
https://rm.coe.int/information-disorder-report-november-2017/1680764666; and European Commission, A
multi-dimensional approach to disinformation, Report of the independent High level Group on fake news and
online disinformation, March 2018, http://ec.europa.eu/newsroom/dae/document.cfm?doc_id=50271.

3 Newman N. with Fletcher R., Kalogeropoulos A., Levy D. A. L. and Kleis Nielsen R., Reuters Institute Digital
News Report 2017, p. 69,
https://reutersinstitute.politics.ox.ac.uk/sites/default/files/Digital%20News%20Report%202017%20web_0.pdf.
1 Reuters Institute Digital News Report 2017, op. cit. p. 11.
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followers on Facebook. Accordingly, this IRIS Special seeks to add to the current
discussion by examining how media organisations themselves approach the issues of
accuracy, objectivity and fairness in news and current affairs reporting, given their
continued importance as a main source of news.

Having set out the main questions underpinning this IRIS Special, it is proposed to
briefly set out some of the issues that aim to be explored in the country reports, and the
legal and policy issues which will be examined.

1.2. Broadcast media and news and current affairs coverage

The first issue is how the main public and commercial broadcasters view the issue of
accuracy, objectivity and fairness in news and current affairs, and in particular what
mechanisms they have in place to ensure accuracy, objectivity and fairness. It seems that
some broadcasters link the guarantee of accuracy, objectivity and fairness with the aim of
gaining the trust of viewers. For example, the BBC states that “trust is the foundation of
the BBC; we are independent, impartial and honest” and committed to “achieving the
highest standards of due accuracy and impartiality”.’s Similarly, Ireland’s national radio
and television broadcaster, RTE, states that “trust is the cornerstone of RTE: we seek to be
honest, reliable, authoritative, impartial and independent of vested interests.”s
Broadening this to the European Broadcasting Union, a similar sentiment exists - namely,
that “trust underpins our existence” with impartiality, fairness and accuracy being among
its Editorial Principles.” Of course, it must be recognised that Council of Europe member
states impose on commercial and public broadcasters legislative rules governing
accuracy, objectivity and fairness, and there have been recent developments regarding
these issues in Iceland,® Ireland,” the Czech Republic,® Italy,2? Romania,2 Moldova,=
Austria, and Luxembourg.”? Nonetheless, it seems that broadcasters link accuracy,

15 BBC Code of Conduct, 2017,

16 RTE Journalism Guidelines, Editorial Principles, Revised September 2014, p. 4,
https://static.rasset.ie/documents/about/rte-journalism-guidelines-2014.pdf.

7 European Broadcasting Union, Public Service Values: Editorial Principles and Guidelines, 22 August 2014,
https://www.ebu.ch/contents/publications/public-service-values-editorial.html.

18 Magnusdottir H. L., “Decision on broadcaster’s coverage of political parties during election” IRIS 2017-
10/27, http://merlin.obs.coe.int/iris/2017/10/article23.en.html.

19§ Fathaigh R., “Decision on fairness and impartially rules for television documentaries” IRIS 2017-6/22,
http://merlin.obs.coe.int/iris/2017/6/article22.en.html.

20 Fucik J., “Broadcasting regulator issued notice of violation of law for Czech TV” IRIS 2017-3/8,
http://merlin.obs.coe.int/iris/2017/3/article8.en.html.

21 Di Giorgi F. and Baccaro L., “The Guidelines of Italian regulatory Authority (AGCOM) about “hate speech”,
IRIS 2017-1/24, http://merlin.obs.coe.int/iris/2017/1/article24.en.html.

22 Cojocariu E., “Audiovisual rules for the 2016 parliamentary elections”, IRIS 2016-10/25,
http://merlin.obs.coe.int/iris/2016/10/article25.en.html.

2 Richter A., “Sanctions against Russian broadcasts”, IRIS 2015-5/24,
http://merlin.obs.coe.int/iris/2015/5/article24.en.html.

24 Matzneller P., “BKS Clears ORF of Breaching Objectivity Requirement in Gambling Addiction Report”, IRIS
2012-6/7, http://merlin.obs.coe.int/iris/2012/6/article7.en.html.
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objectivity and fairness with viewer trust, and it will be examined in the country reports
whether this principle holds true for print and online media.

The second issue is how broadcasters make themselves accountable to viewers to
ensure accuracy, objectivity and fairness. Notably, this principle of accountability is also
included in broadcaster editorial codes, and one of the main instruments of accountability
is the use of mechanisms for “correcting mistakes”.2 In this regard, broadcasters have
implemented complaints procedures (such as RTE’'s Complaints Process?), and have also
put in place right-to-correction or right-of-reply procedures (such as TV3’s “Right of
Reply”).22 As such, Chapter 2 and Chapter 3 (as well as the country reports themselves)
will explore the mechanisms in place to correct inaccuracies, allow corrections and
rectifications, and afford a broader right of reply.

The next issue is the regulatory framework, which includes current legislation,
case law, codes, and regulatory enforcement and which aims to ensure accuracy,
objectivity and fairness in news and current affairs reporting. Notably, for certain
broadcast media regulators, such as the Broadcast Authority of Ireland (BAl), in 2016, as
“in common with previous years,” the majority of complaints related to “fairness,
objectivity and impartiality in news and current affairs content.” Accordingly, the role of
media regulators will also be explored in the country reports, and the role of accuracy,
objectivity and fairness rules within regulatory complaints mechanisms.

1.3. Print media and news and current affairs coverage

As with broadcast media, the IRIS Special also seeks to examine how newspaper
organisations view the issue of accuracy, objectivity and fairness in news and current
affairs reporting, and in particular what mechanisms they have in place to ensure
accuracy, objectivity and fairness. For example, newspapers also seem to link these issues
to the aim of building trust with readers - the Guardian’s Editorial Code, for example,
states that its “most important currency is trust,”*® while one of the Editorial Principles of
The Irish Times is that “news shall be as accurate and as comprehensive as is practicable
and be presented fairly; comment and opinion shall be informed and responsible, and
shall be identifiable from fact.”!

% Cole M. D. & Weinand J., “ALIA imposes a warning on RTL to report accurately and truthfully”, IRIS 2017-
3/25, http://merlin.obs.coe.int/iris/2017/3/article25.en.html.

26 European Broadcasting Union, Empowering Society: A Declaration on the Core Values of Public Service
Media, https://www.ebu.ch/files/live/sites/ebu/files/Publications/EBU-Empowering-Society EN.pdf.

27 RTE, RTE's Complaints Process, http://www.rte.ie/about/en/information-and-
feedback/complaints/2012/0222/291660-complaints-procedure/.

28 TV3, Right of Reply, http://www.tv3.ie/right_of_reply.php.

29 Broadcasting Authority of Ireland (BAI), Annual Report 2016, p. 44, http://www.bai.ie/en/download/132450/.
30 The Guardian's Editorial Code, https://www.theguardian.com/info/2015/aug/05/the-guardians-editorial-
code.

31 The Irish Times, Principles of The Irish Times, https://www.irishtimes.com/about-us/the-irish-times-
trust#irishtimes.
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The second issue is how newspapers seek to make themselves accountable to
readers by means such as complaints and right-of-reply procedures. For example,
newspapers such as the Financial Times have an editorial Complaints Commissioner,3
while the Guardian has a readers’ editor.?* Indeed, in January 2018, the Editorial
Complaints Commissioner of the Financial Times published its 10-page adjudication on a
complaint regarding the accuracy of an online Financial Times article.>* Accordingly, the
question of whether such accountability mechanisms are widespread will also be
explored.

Building upon this question of individual newspaper accountability, the next issue
to be explored is the regulatory framework that exists in the form of self-requlatory
mechanisms, and legal regulation to ensure accuracy, objectivity and fairness in news and
current affairs coverage. For example, in the UK, the Independent Press Standards
Organisation regulates over 1,500 print publications,* processing over 14,000 complaints
in 2016 alone.* Notably, for some regulatory bodies, the majority of complaints concern
accuracy.”

1.4. Online media and news and current affairs coverage

Lastly, how do online media publications view the issue of accuracy, objectivity and
fairness in news and current affairs - in particular, what mechanisms do they have in
place to ensure accuracy, objectivity and fairness? For example, the online-only news
publication Thelournal.ie, which is a main source of online news in Ireland,* is a member
of the Press Council of Ireland,® and also has a Correction and Report Content
procedure.* Furthermore, online-only news publications (for example, The

32 The Financial Times, FT Editorial Code, https://aboutus.ft.com/en-gb/ft-editorial-code/.

33 The Guardian, How to make a complaint about Guardian or Observer content,
https://www.theguardian.com/info/2014/nov/20/review-panel.

3 Financial Times Limited, Adjudication by Greg Callus Editorial Complaints Commissioner, 22 January 2018,
Peter Cheung, No breach, Clause 1.1, https://aboutus.ft.com/en-gb/ft-editorial-code/.

% Independent Press Standards Organisation, https://www.ipso.co.uk/.

% Independent Press Standards Organisation, Annual Report 2016, p. 9,
https://www.ipso.co.uk/media/1468/ar_2016_augl7.pdf.

37 Press Council of Ireland, Annual Report 2016, p. 9,

http://www.presscouncil.ie/ fileupload/Press%20Council%20Annual%20Report%202016.pdf.

% Newman N. et al., Reuters Institute Digital News Report 2017, p. 76,
https://reutersinstitute.politics.ox.ac.uk/sites/default/files/Digital%20News%20Report%202017%20web_0.pdf
2utm_source=digitalnewsreport.org&utm_medium=referral.

39 Press Council of Ireland, Online Only News Publications, http://www.presscouncil.ie/member-
publications/web-based-publications.

40 Thelournal.ie, Report Content, http://www.thejournal.ie/report-content/.
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Independent.co.uk) have a code of editorial conduct,* while other ( such as BuzzFeed News)
also have a standards and ethics guide for their journalists.

The second issue is how online media publications seek to make themselves
accountable to readers, such as by means of complaints and right-of-reply procedures. For
example, press councils also regulate online publications - the UK’s Independent Press
Standards Organisation (IPSO), for instance, oversees more than 1,100 online
publications.#* UK online publications are also subject to the Editors’ Code of Practice.
Furthermore, online-only news publications prompted 15 complaints to the Press Council
of Ireland,* whereas 154 publications by newspapers’ print and online versions lead to
complaints,* and 51.2% of which concerned truth and accuracy. Moreover, in 2016, the
UK’s IPSO received 1,104 complaints concerning the online-only Mail Online, with 381
rejected, 52 resolved, five not upheld and eight upheld.* Accordingly, the country reports
will explore the extent to which regulatory mechanisms are applicable to online news
publications. The final issue to be examined is the regulatory framework contained within
current legislation and case law, which aims to ensure accuracy, objectivity and fairness in
news and current affairs reporting by online media. The country reports will also seek to
capture this framework, and highlight some of the case law governing this issue,¥ and see
how these issues are being dealt with at national level.

1.5. Conclusion

These brief introductory remarks serve to highlight some of the issues that will be
explored in the subsequent chapters. They should also serve as a helpful backdrop, as the
following chapters delve more deeply into the legal and policy aspects, before moving on
to the specific regulatory frameworks that various member states have been
implementing.

41 The Independent, Code of Editorial Conduct, http://www.independent.co.uk/service/code-of-conduct-
26184241 .html.

42 BuzzFeed News, Standards and Ethics Guide, https://www.buzzfeed.com/shani/the-buzzfeed-editorial-
standards-and-ethics-guide?utm_term=.lp4wW1kbr#.covnB2Jwx.

4 Independent Press Standards Organisation, https://www.ipso.co.uk/.

4 Press Council of Ireland, Annual Report 2016, p. 7,

http://www.presscouncil.ie/ fileupload/Press%20Council%20Annual%20Report%202016.pdf.

4 1bid.

4 Independent Press Standards Organisation, Annual Report 2016, p. 18,
https://www.ipso.co.uk/media/1468/ar 2016_augl7.pdf

47 () Fathaigh R., “High Court rejects application to remove court report from media website”, IRIS 2016-4/18,
http://merlin.obs.coe.int/iris/2016/4/article18.en.html.

© European Audiovisual Observatory (Council of Europe) 2018

Page 8


http://www.independent.co.uk/service/code-of-conduct-a6184241.html
http://www.independent.co.uk/service/code-of-conduct-a6184241.html
https://www.buzzfeed.com/shani/the-buzzfeed-editorial-standards-and-ethics-guide?utm_term=.lp4wW1kbr#.covnB2Jwx
https://www.buzzfeed.com/shani/the-buzzfeed-editorial-standards-and-ethics-guide?utm_term=.lp4wW1kbr#.covnB2Jwx
https://www.ipso.co.uk/
http://www.presscouncil.ie/_fileupload/Press%20Council%20Annual%20Report%202016.pdf
https://www.ipso.co.uk/media/1468/ar_2016_aug17.pdf
http://merlin.obs.coe.int/iris/2016/4/article18.en.html

MEDIA REPORTING: FACTS, NOTHING BUT FACTS?

2. European law on accuracy and fairness
in news and currents affairs reporting

Ronan O Fathaigh, Institute for Information Law (IViR), University of Amsterdam

2.1. Introduction

This chapter provides an overview of the Council of Europe law relating to accuracy,
objectivity and fairness in news and current affairs reporting by media organisations. In
particular, it will focus on the European Convention for the Protection of Human Rights
and Fundamental Freedoms (ECHR),® and the case law of the European Court of Human
Rights (ECtHR). The chapter will first discuss broadcast media coverage of news and
current affairs, including recent judgments of the Court concerning sanctions imposed on
broadcasters over the accuracy of factual allegations contained in news bulletins,* and
the accuracy and fairness of current affairs documentaries.®® The chapter then discusses
print media coverage of news and current affairs, and in particular recent European Court
judgments considering fairness in news reporting,’® domestic legislation imposing
obligations on the media to publish rectifications and replies,’2 and domestic legislation
designed to ensure the accuracy of published interviews.s* The chapter then concludes by
examining online media’s news and current affairs reporting, including online media’s
obligation to verify the accuracy of official reports®* and the issue of objectivity and
fairness when reporting allegations against public figures.ss

48 Convention for the Protection of Human Rights and Fundamental Freedoms, as amended by Protocols No.
11 and No. 14, E.T.S. No. 5, 4 November 1950.

49 Judgment of the ECtHR of 4 July 2017, Hallddrsson v. Iceland (Application no. 44322/13),
http://hudoc.echr.coe.int/eng?i=001-174996.

50 Judgment of the ECtHR of 5 December 2017, Frisk and Jensen v. Denmark(Application no. 19657/12),
http://hudoc.echr.coe.int/eng?i=001-179218.

SJudgment of the ECtHR of 10 November 2015, Couderc and Hachette Filipacchi Associés v. France [GC]
(Application no. 40454/07), http://hudoc.echr.coe.int/eng?i=001-158861.

52 Judgment of the ECtHR of 3 April 2012, Kaperzyriski v. Poland, Application no. 43206/07,
http://hudoc.echr.coe.int/eng?i=001-110171.

53 Judgment of the ECtHR of 5 July 2011, Wizerkaniuk v. Poland(Application no. 18990/05),
http://hudoc.echr.coe.int/eng?i=001-105557.

54 Judgment of the ECtHR of 19 October 2017, Fuchsmann v. Germany, (Application no. 71233/13),
http://hudoc.echr.coe.int/eng?i=001-177697.

55 Judgment of the ECtHR of 16 March 2017, Olafsson v. Iceland, (Application no. 58493/13),
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2.2. Broadcast media coverage of news and current affairs

Most Council of Europe member states impose rules on broadcasters relating to accuracy,
objectivity and fairness in news and current affairs coverage, and the European Court of
Human Rights (ECHR) has developed considerable case law on these issues. However,
before delving into the specific issues, it should be noted at the outset that the European
Court has held that under Article 10 of the ECHR, which guarantees the right to freedom
of expression, member states have a positive obligation to “ensure” that the public “has
access through television and radio to impartial and accurate information and a range of
opinion and comment”.s¢ Thus, when a member state imposes rules on the broadcast
media, it is not only the broadcast media’s right to freedom of expression but also the
member state’s duty to ensure media pluralism that is at issue.

2.2.1. News programmes

The first question that may be asked is how does the ECtHR approach the issue of
accuracy, objectivity and fairness in news programmes, in particular where a broadcast is
sanctioned due to a lack of accuracy, objectivity and fairness? In this regard, it seems very
helpful to begin with a recent judgment by the Court, delivered in 2017, where a
newsroom reporter was fined for not “acting in good faith as pertains to the accuracy” of a
news bulletin.’® The case was Hallddrsson v. Iceland,® and the applicant was a newsroom
journalist of the Icelandic public service broadcaster, the Iceland National Broadcasting
Service (“the RUV”). On one of the RUV’s evening news bulletins in May 2010 on the
Icelandic financial crash, a news item was broadcast on a large loan transaction
(@mounting to the equivalent to EUR 19 million) between an Icelandic company and a
shelf company in Panama that had been written off in its entirety. During the news items,
the applicant mentioned three prominent businessmen involved (A., B. and C.) and stated
that the Icelandic authorities “believe that they have found the money trail, as they have
documents indicating that [B.], [A.] and [C.] organised the Panama deal in advance. That is
- they sent the money to Panama, and later the money found its way back, through
several detours, into the pockets of the threesome”.

One of the businessman, A., successfully brought defamation proceedings against
the applicant; that judgment was ultimately upheld by the Iceland Supreme Court. The
Supreme Court held that the news item clearly “implied” that A. had committed a criminal
act, and the applicant had not presented any documents supporting the legitimacy of the
statements, and “could not have been acting in good faith as pertains to the accuracy of

http://hudoc.echr.coe.int/eng?i=001-171974.

%6 Judgment of the ECtHR of 17 September 2009, Manole and Others v. Moldova, (Application no. 13936/02),
par. 100, http://hudoc.echr.coe.int/eng?i=001-94075.

7 Manole and Others v. Moldova, op. cit.par. 107.

%8 Halldérsson v. Iceland, op. cit., para. 20.

%9 Halldérsson v. Iceland, op. cit.

0 Halldérsson v. Iceland, op. cit., para. 11.
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the remarks in the news piece”.s* The applicant was ordered to pay the equivalent of EUR
2,600 in damages, and EUR 8,800 in costs to A.

The applicant subsequently made an application to the ECtHR, claiming that there
had been a violation of his right to freedom of expression under Article 10 of the ECHR.
The main question for the Court was whether there had been a fair balance between the
applicant journalist’s freedom of expression and the businessman’s right to the protection
of his reputation under Article 8 of the ECHR. Importantly, the Court reiterated the five
criteria which are relevant for balancing these rights: (a) the contribution to a debate of
general interest; (b) how well-known the person concerned is and what the subject of the
report is; (c) his or her prior conduct, as well as the methods used to obtain the
information and its veracity; (d) the content, form and consequences of the publication;
and (e) and the severity of the sanction imposed.¢?

For present purposes, the most important element of the Court’s judgment was
that relating to the method of obtaining the information and its veracity. The Court stated
that it “sees no reason to call into question the Supreme Court’s conclusions” that the
applicant journalist “[had] not presented any documents supporting the legitimacy of the
statements, for which he has to bear the burden”; had “failed in his duty” under Article 2
of the National Broadcast Service’s Rules on News and Related Programming to seek
information from both or all parties and attempt to show their points of view as equally as
possible; and could not have been acting in good faith as pertains to the accuracy of the
remarks in the news item.©* The ECtHR added that the safeguard afforded by Article 10 of
the ECHR to journalists in relation to reporting on issues of general interest is subject to
the provision that they act in good faith and on an accurate factual basis and provide
“reliable and precise” information in accordance with the ethics of journalism.s
Furthermore, the European Court found that there were no special grounds in the present
case to exempt the media from their ordinary obligation to verify factual statements that
are defamatory of private individuals.&

Indeed, the ECtHR dealt with the applicant’s argument that he had the right to
protect his sources and to keep his sources and the documentation behind the news items
confidential. However, the European Court held that a mere reference to the protection of
sources cannot exempt a journalist from the obligation to prove the veracity of or have
sufficient factual basis for serious accusations of a factual nature, an obligation that can
be met without necessarily having to reveal the sources in question.s¢ The ECtHR
therefore concluded that there had been no violation of Article 10 of the ECHR.

61 Halldérsson v. Iceland, op. cit., para. 20.
2 Halldérsson v. Iceland, op. cit., para. 40.
3 Halldérsson v. Iceland, op. cit., para. 49.
4 Halldérsson v. Iceland, op. cit., para. 50.
6 Halldérsson v. Iceland, op. cit., para. 50.
% Halldérsson v. Iceland, op. cit., para. 51.
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2.2.2. Current affairs programmes

The ECtHR also recently considered accuracy and fairness in current affairs programmes
in a judgment concerning the fining of a public broadcaster for a documentary “resting on
a factually incorrect basis.”” The case was Frisk and Jensen v. Denmark,®® where the
applicants were journalists with the Danish public broadcaster Danmarks Radio (DR) who
had produced a current affairs documentary entitled “When the doctor knows best.” The
documentary had concerned the treatment of cancer at Copenhagen University Hospital
by a named consultant. Following the broadcast, the hospital and the consultant
successfully sued the two applicants for defamation, with the domestic courts finding that
the documentary had given the impression that malpractice had occurred, and that the
consultant had “deliberately used medication” which was not approved, and “[resulting] in
patients dying or having their lives shortened.”® The European Court subsequently
reviewed the defamation judgment and, as in the case of Hallddrsson, concluded that
there had been no violation of Article 10 of the ECHR.

The main question for the Court was whether the accusations made in the
programme had ‘rested on a factually incorrect basis”.’> The ECtHR reiterated the
principle that the safeguard afforded by Article 10 of the ECHR to journalists in relation to
reporting on issues of general interest is subject to the provision that they are acting in
good faith and on an accurate factual basis and provide “reliable and precise” information,
in accordance with the ethics of journalism. The Court examined the domestic courts’
reasoning and concluded that it had “no reason to call into question those conclusions”.”:
Indeed, the ECtHR added that the potential impact of the medium of expression
concerned is an important factor in the consideration of the proportionality of an
interference and that the audiovisual media have a more immediate and powerful effect
than the print media.”2 Notably, the European Court added that the programme had been
billed as a “documentary”, which could have added to viewers’ expectations that they
would be presented with the truth.”? Thus, the ECtHR concluded that there had been
relevant and sufficient reasons for interfering with the applicants’ freedom of expression,
even if documentary had concerned issues of legitimate public interest.”

67 Judgment of the ECtHR of 5 December 2017, Frisk and Jensen v. Denmark (Application no. 19657/12), para.
72, http://hudoc.echr.coe.int/eng?i=001-179218.

%8 Frisk and Jensen v. Denmark, op. cit..

% Frisk and Jensen v. Denmark, op. cit., para. para. 19.

70 Frisk and Jensen v. Denmark, op. cit., para. para. 72.

7 Frisk and Jensen v. Denmark, op. cit., para. para. 72.

72 Frisk and Jensen v. Denmark, op. cit., para. para. 65.

73 Frisk and Jensen v. Denmark, op. cit., para. para. 65.

74 Frisk and Jensen v. Denmark, op. cit., para. 59.
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2.3. Print media coverage of news and current affairs

As with the case of the broadcast media, the ECtHR has built up a considerable amount of
case law concerning the issue of accuracy in news and currents affairs reporting by print
media. Its approach encapsulates the principle applied in Halldérsson — namely, that the
safeguard afforded by Article 10 of the ECHR to journalists in relation to reporting on
issues of general interest is subject to the provision that they are acting in good faith and
on an accurate factual basis and provide “reliable and precise” information, in accordance
with the ethics of journalism. However, three further issues are set out below regarding
fairness in news reporting” and regarding situations where domestic legislation stipulates
the right to rectify inaccuracies’ and seeks to guarantee accuracy in reporting news
interviews.”

2.3.1. Fairness in news reporting

A notable judgment on the ECtHR’s approach to the principle of fairness in news reporting
(and on what constitutes news and current affairs reporting) was delivered by the 17-
judge Grand Chamber of the Court in Couderc and Hachette Filipacchi Associés v. France.’® In
Couderc, a weekly magazine had been fined EUR 50,000 over a news article and
photographs which had been headlined “Albert of Monaco: Alexandre, the secret child”.
The article was based on an interview with a woman who claimed that her son’s father
was the current Prince of Monaco. The French courts had found that the article had
violated the prince’s private life, as it “did not concern any debate of general interest” and
could not in any way be justified by the “requirements of current affairs reporting”.”
However, the European Court unanimously disagreed with the French courts, and held
that the news report did concern a matter of public interest - namely the “interest of the
public with regard to the rules of succession in force in the [Monaco] Principality”.®
Notably, the ECtHR found that the judgment against the magazine had violated Article 10
of the ECHR, and placed particular emphasis on the principle that the “fairness of the
means used to obtain information and reproduce it for the public” and the “respect shown
for the person who is the subject of the news report” are “essential criteria to be taken
into account”.® In this regard, the Court held that the tone of the interview appeared to
have been measured and non-sensationalist, and that readers could easily distinguish

75 Couderc and Hachette Filipacchi Associés v. France [GC], op. cit..

76 Kaperzyriski v. Poland, op. cit..

77 Judgment of the ECtHR of 5 July 2011, Wizerkaniuk v. Poland (Application no. 18990/05),
http://hudoc.echr.coe.int/eng?i=001-105557.

78 Couderc and Hachette Filipacchi Associés v. France [GC], op. cit.

79 Couderc and Hachette Filipacchi Associés v. France [GC], op. cit., para. 27.

80 Couderc and Hachette Filipacchi Associés v. France [G(], op. cit. , para. 111.

81 Couderc and Hachette Filipacchi Associés v. France [GC], op. cit. , para. 132.
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between what was factual material and what concerned the interviewee’s perception of
the events, her opinions or her personal feelings.®

2.3.2. Rectifications and replies

A further important issue is where domestic legislation provides a right of rectification or
reply in relation to inaccuracies. The ECtHR considered whether such provisions are
consistent with the media’s right to freedom of expression in Kaperzyriski v. Poland.®
Notably, the Court held as a matter of principle that a legal obligation to publish a
rectification or a reply may be seen as a normal element of the legal framework governing
the exercise of the freedom of expression by the print media.®* Thus, such an obligation
“cannot, as such, be regarded as excessive or unreasonable.”ss Indeed, the European Court
added that the right of reply, as an important element of freedom of expression, falls
within the scope of Article 10 of the ECHR. This flows from the need not only to be able
to contest untruthful information, but also to ensure a plurality of opinions.

2.3.3. Prior authorisation for publishing interviews

Finally, the ECtHR has also considered a notable provision in domestic legislation that
imposed an obligation on journalists to submit the text of an interview to the interviewee
before publication for prior authorisation. The purpose of the law was to “avoid the
potential adverse effect of inaccurate reporting”.#” The case was Wizerkaniuk v. Poland,?
where the European Court reviewed the conviction of two journalists under Poland’s Press
Act for publishing an interview with a member of parliament in spite of the latter’s refusal
to authorise its publication. The ECtHR stated that “an obligation to verify, before
publication, whether a text based on statements made in the context of an interview and
quoted verbatim is accurate can be said to amount, for the printed media, to a normal
obligation of professional diligence” and that the “objective was to avoid the potential
adverse effect of inaccurate reporting on the reputation of persons whose statements
were reported by the press.”® However, the European Court ultimately held that the
convictions had violated Article 10 of the ECHR and that the provisions applied in the
present case give interviewees carte blanche to prevent a journalist from publishing any
interview they regard as embarrassing or unflattering, regardless of how truthful or

82 Couderc and Hachette Filipacchi Associés v. France [GC], op. cit. , para 141.
8 Kaperzyriski v. Poland, op. cit..

84 Kaperzyriski v. Poland, para .66.

85 Kaperzyriski v. Poland, para .66.

8 Kaperzyriski v. Poland, para .66.

87 Wizerkaniuk v. Poland, op. cit., para. 66.

8 Wizerkaniuk v. Poland, op. cit.

8 Wizerkaniuk v. Poland, op. cit., para. 66.
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accurate it is.®® Indeed, the European Court concluded that “as applied in the present case,
the provisions cannot be said to be compatible with the tenets of a democratic society
and with the significance that freedom of expression assumes in the context of such a
society.”

2.4. Online media coverage of news and current affairs

The ECtHR has also considered accuracy, objectivity and fairness in news and current
affairs reporting by online-only news publications, and online versions of traditional
media organisations.

2.4.1. Obligation to verify factual statements

The first notable judgment, which was recently delivered in October 2017, concerned the
online version of a New York Times article accessible in Germany.®? The case was
Fuchsmann v. Germany,” and concerned a well-known international businessman’s
application to the ECtHR claiming that the German courts’ refusal to issue an injunction
over an online article which “did not have a factual basis” had violated his right to private
Llife under Article 8 of the ECHR.** The article had reported that according to an FBI report,
the applicant had “ties to Russian organized crime” and was a “gold smuggler and
embezzler, whose company in Germany was part of an international organized crime
network.” The main question for the European Court was whether there had been a
sufficient factual basis for the reporting. Notably, the Court held that there had been no
violation of Article 8 of the ECHR, and applied the principle that the press “should
normally be entitled, when contributing to public debate on matters of legitimate
concern, to rely on the contents of official reports ... without having to undertake
independent research.”s Moreover, the ECtHR had regard to the objectivity and fairness of
the reporting, finding that the article was free from polemic statements and insinuations,
and made it sufficiently clear that only insights from reports by the FBI and other law-
enforcement authorities were being reported.*

The second relevant judgment is Olafsson v. Iceland,” which was also delivered in
2017 and concerned an online-only news publication. The case arose in 2010, when the
Icelandic online news website Pressan published an article reporting allegations made
against a political candidate by two sisters, who alleged that the candidate had “sexually

%0 Wizerkaniuk v. Poland, op. cit. , para. 81.
91 Wizerkaniuk v. Poland, op. cit. , para. 84.
2 Fuchsmann v. Germany, op. Cit.

9 Fuchsmann v. Germany, op. cit.
% Fuchsmann v. Germany, op. cit., para. 27.
9 Fuchsmann v. Germany, op. cit., para. 27.
% Fuchsmann v. Germany, op. cit., para. 50.
%7 Olafsson v. Iceland, op. cit..
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abused them when they were children”.®® The article was based on an interview with one
of the women, and a letter she had published on her own website setting out the
allegations. Following publication of the article, the website’s editor was held liable for
“insinuations that [the candidate] was guilty of having abused children”® and was ordered
to pay damages and costs.

However, the ECtHR reviewed the judgment and held that there had been a
violation of Article 10 of the ECHR. The main question had been whether the applicant
“acted in good faith and made sure that the articles were written in compliance with
ordinary journalistic obligations to verify factual allegations”.i® Notably, the European
Court held that the journalist had tried to establish the sisters’ credibility and the truth of
the allegations by interviewing several relevant persons, and in other articles published
by Pressan on the same topic at the same time, the sisters’ interviews and allegations had
been presented with certain counter-balancing elements. Thus, the ECtHR concluded that
the applicant had acted in good faith and had made sure that the article was written in
compliance with ordinary journalistic obligations to verify a factual allegation.

2.5. Conclusion

This chapter has presented some of the overriding principles which the ECtHR applies
when considering accuracy, objectivity and fairness in news and current affairs by media
organisations. The main conclusion from the case law seems to be that adherence to the
ethics of journalism can provide media with additional protection under Article 10 of the
ECHR; however, a lapse in “responsible journalism” may indeed result in the European
Court finding sanctions imposed on the media to be consistent with Article 10.

%8 Olafsson v. Iceland, op. cit., para. 6.

9 Olafsson v. Iceland, op. cit., para. 20.
100 Glafsson v. Iceland, op. cit., para. 53.
101 Olafsson v. Iceland, op. cit., para. 57.
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3. European standards and policy

Ronan O Fathaigh, Institute for Information Law (IViR), University of Amsterdam

3.1. Introduction

This chapter provides an overview of the current European common standards on
accuracy, objectivity and fairness in news and current affairs coverage by media
organisations. The overview begins with relevant standard-setting instruments from
Council of Europe bodies, including the Committee of Ministers and the Parliamentary
Assembly, and then moves on to instruments adopted by media and regulatory
organisations.

3.2. Council of Europe

In 2016, the Council of Europe published a helpful 352-page Report, bringing together all
the recommendations and declarations of the Committee of Ministers of the Council of
Europe in the field of media and information society.®? Similarly, a 190-page Report
comprising all the Recommendations and Resolutions adopted by the Parliamentary
Assembly of the Council of Europe (PACE) in the field of media and information society
was also recently published.®* There have been over 80 Recommendations and
Resolutions adopted relating to the media since 1970, and the issues of accuracy,
objectivity and fairness in news and current affairs coverage by media organisations have
been addressed in many of these instruments. Thus, it is only proposed to highlight some
of those instruments adopted by the Committee of Ministers and PACE that are most
relevant to these issues.

102 Directorate General of Human Rights and the Rule of Law, Recommendations and Declarations of the
Committee of Ministers of the Council of Europe in the field of media and information society(Strasbourg:
Council of Europe, 2016), https://rm.coe.int/1680645b44.

103 Directorate General of Human Rights and the Rule of Law, Recommendations and resolutions adopted by
the Parliamentary Assembly of the Council of Europe in the field of media and information society
(Strasbourg: Council of Europe, 2016), https://rm.coe.int/16806461f9.
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3.2.1. Media and journalistic ethics

An appropriate starting point is PACE’s 1993 Resolution and Recommendation on the
ethics of journalism.®* This was followed up in 2015 with a further Resolution and
Recommendation on media responsibility and ethics.0

The 1993 Resolution contains a number of ethical principles for journalism which
PACE believed should be applied by the journalism profession in Europe, and a number of
those principles are relevant for present proposes. Firstly, regarding the notion of news,
the Resolution stated that the basic principle of any ethical consideration of journalism is
that a clear distinction must be drawn between news and opinions.1% Secondly, regarding
the notion of accuracy, the Resolution stated that news should be based on truthfulness,
which should be ensured by appropriate means of verification and proof, as well as
impartiality in presentation, description and narration.’” Furthermore, the Resolution
provides that at the request of the persons concerned, the news media must correct,
automatically and speedily, and with all relevant information provided, any news item or
opinion conveyed by them which is false or erroneous.’® Finally, the 1993 Resolution
includes the stipulation that the media must undertake to submit to firm ethical principles
guaranteeing freedom of expression. Furthermore, in order to supervise the
implementation of these principles, self-regulatory bodies or mechanisms must be set up
comprising publishers, journalists, media users' associations, experts from the academic
world, and judges; they will be responsible for issuing resolutions on respect for ethical
precepts in journalism, with a prior commitment on the part of the media to publish the
relevant resolutions. Accordingly, they publish each year the research undertaken a
posteriori on the truthfulness of the information broadcast by the media, comparing the
broadcast news with the actual facts.

Notably, in the Reply of the Committee of Minsters to the PACE Recommendation,
the Committee of Ministers stated that it was “particularly opposed to the idea of a
‘European Media Ombudsman’ within the Council of Europe with the specific task of
verifying the accuracy of information.'® [...]This would lead to the creation of a sort of
European information authority, with the task of policing the accuracy and impartiality of
information. This would run directly counter to the Council of Europe's role as a guardian
of press freedoms.”110

104 PACE, Resolution 1003 (1993) Ethics of journalism, 1 July 1993, http://assembly.coe.int/nw/xml/XRef/Xref-
DocDetails-en.asp?FilelD=16414&lang=en.

105 PACE, Resolution 2066 (2015) Media responsibility and ethics in a changing media environment, 24 June
2015, http://assembly.coe.int/nw/xml/XRef/Xref-DocDetails-en.asp?FilelD=21960 &lang=en.

106 PACE, Resolution 1003 (1993) Ethics of journalism, 1 July 1993, par. 3.

107 PACE, Resolution 1003 (1993) Ethics of journalism, 1 July 1993, par. 4.

108 PACE, Resolution 1003 (1993) Ethics of journalism, 1 July 1993, par. 26.

109 Committee of Ministers of the Council of Europe, Reply to Recommendation 1215 (1993) on the ethics of
journalism, 21 March 1994, para. 9, http://assembly.coe.int/nw/xml/XRef/X2H-Xref-
ViewHTML.asp?FilelD=8055&lang=EN.

10 |bid.
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In 2015, PACE returned to the issue of journalistic ethics, adopting a Resolution and
Recommendation on media responsibility and ethics in a changing media environment.t
Firstly, in relation to accuracy in the media, PACE reminded member states that
statements or allegations in the media, even if they prove to be inaccurate, should not be
punishable, provided that they were made without knowledge of their inaccuracy or
without any conscious intention to cause harm and that their truthfulness had been
checked with proper diligence.'? Secondly, PACE welcomed the Declaration of Principles
on the Conduct of Journalists adopted by the International Federation of Journalists, as
well as codes of ethics adopted by journalists and the media at the national level in all
member states. Such codes constitute a voluntary expression of professional diligence on
the part of quality-conscious journalists and media outlets to correct their mistakes and to
make themselves accountable to the public.1

In its Reply, the Committee of Ministers stated that it did not consider it necessary
at that stage to produce guidelines for governments in order to support media self-
regulation nationally.** The Committee of Ministers did support the Assembly’s call on
member states to ensure that individuals have an effective right to reply and considers
that this could be enhanced by the use of information and communication technologies.

Lastly, in PACE’s 2017 Resolution on online media and journalism, a number of
relevant issues were mentioned.*® Firstly, in relation to accuracy, PACE recommended to
member states that they recognise in their laws a right of reply or equivalent remedy
allowing for the rapid correction of incorrect information in online and offline media.¢
Similarly, PACE also calls on members of the European Federation of Journalists and the
Association of European Journalists to ensure that users of online media are informed of
the possibilities to complain to online journalists (or to their respective media outlets or
their professional associations).’”” Lastly, in relation to the European Internet Services
Providers Association, PACE recommended that it call on its members to empower their
users to report false information to service providers and thus to make it known publicly,
and to voluntarily correct false content or to publish a reply (in accordance with the right

111 Parliamentary Assembly of the Council of Europe, Resolution 2066 (2015) Media responsibility and ethics
in a changing media environment, 24 June 2015, http://assembly.coe.int/nw/xml/XRef/Xref-DocDetails-
EN.asp?FilelD=21960&lang=EN.

112 |pid., para. 6.

113 |bid., para. 2.

114 Committee of Ministers of the Council OF Europe, Reply to Recommendation 2075 (2015) Media
responsibility and ethics in a changing media environment

115 parliamentary Assembly of the Council of Europe, Resolution 2143 (2017) Online media and journalism:
challenges and accountability, 25 January 2017,

http://semantic-
pace.net/tools/pdf.aspx?doc=aHROcDovL2Fzc2VtYmx5LmNvZS5pbnOvbncveG1sL1hSZWYVWDIILURXLWV4dHI
uYXNwP2ZpbGVpZD0OyMzQ1NSZsYW5nPUVO &xsl=aHROcDovL3NIbWFudGljcGFjZS5uZXQvWHNsdC90ZGYVW
FJIZi1XRC1BVC1YTUwyUERGLNhzbA==&xsltparams=ZmlsZWLkPTIzZNDU1.

16 Parliamentary Assembly of the Council of Europe, Resolution 2143 (2017) Online media and journalism:
challenges and accountability, 25 January 2017, http://semantic-
pace.net/tools/pdf.aspx?doc=aHROcDovL2Fzc2VtYmx5LmNvZS5pbnOvbncveG1sL1hSZWYVWDIILURXLWV4dHI
uYXNwP2ZpbGVpZD0OyMzQ1NSZsYW5nPUVO &xsl=aHROcDovL3NLbWFudGLljcGFjZS5uZXQvWHNsdC90ZGYVW
FJIZi1XRC1BVC1YTUwyUERGLNhzbA==&xsltparams=ZmlsZWLkPTIzZNDU1.

17 bid., par. 12.12.2.
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of reply), or to remove such false content.’®* Moreover, PACE welcomed the fact that
prominent online media have established a policy whereby users can identify factual
errors or false posts by third parties on their websites, such as on Facebook News Feed or
through Google’s webpage removal request tool. The credibility and reliability of online
media require that they remove or correct false information.

3.2.2. Public service media

As the European Court of Human Rights (ECtHR) has held, where public service media is
dominant, “it is indispensable for the proper functioning of democracy that it transmits
impartial, independent and balanced news”.?*® In this regard, the Court has cited a number
of instruments from the Committee of Ministers, which the Court held to be “standards
relating to public service broadcasting which have been agreed by the Contracting States
through the Committee of Ministers of the Council of Europe”, and provide “guidance as to
the approach which should be taken to interpreting Article 10 in this field”.1 Indeed, the
Court has applied a number of Recommendations in its case law.!%

Firstly, Resolution No. 1 on the future of public service broadcasting was adopted
at the 4th European Ministerial Conference on Mass Media Policy; it provides that
participating states should agree that public service broadcasters must have a number of
principal missions, including that of broadcasting impartial and independent news,
information and comment.'2 Furthermore, in 2007, the Committee of Ministers adopted a
Recommendation on the remit of public service media in the information society.? The
Recommendation includes Guiding Principles concerning the remit of public service
media in the information society. Notably, the Recommendation provides that member
states should ensure that public service media constitute a space of credibility and
reliability among a profusion of digital media, fulfilling their role as an impartial and
independent source of information, opinion and comment, and of a wide range of
programming and services, satisfying high ethical and quality standards.'*

118 |bid., par. 12.3.3

19 Manole and Others v. Moldova, no. 13936/02, 17 September 2009, para. 101,
http://hudoc.echr.coe.int/eng?i=001-94075.

120 |bid., para. 102.

121 See, e.g., Centro Europa 7 S.r.l. and Di Stefano v. ltaly [GC], no. 38433/09, 7 June 2012, para. 134,
http://hudoc.echr.coe.int/eng?i=001-111399.

122 Resolution No. 1 on the future of public service broadcasting adopted at the 4th European Ministerial
Conference on Mass Media Policy (Prague, December 1994),

123 Recommendation CM/Rec(2007)3 of the Committee of Ministers to member states on the remit of public
service media in the information society, 31 January 2007,
https://search.coe.int/cm/Pages/result_details.aspx?0bjectID=09000016805d6bc5.

124 |bid., para. 12.
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5.2.3. Right of Reply

As was noted in Chapter 2, the ECtHR has recognised the importance of the right of reply
as an instrument through which injured parties are “able to contest[ing] untruthful
information.”? Similarly, the Committee of Ministers has also recognised the importance
of the right of reply as an importance means of protection against the “publication of
information containing inaccurate facts”.'? In this regard, the Committee of Ministers has
also adopted a Resolution and Recommendation on the right of reply.

Firstly, in its Resolution (74) 26 on the right of reply,'” the Committee of Ministers
linked the right of reply with the issue of accuracy in the media, stating that it is desirable
to provide individuals with adequate means of protection against the publication of
information containing inaccurate facts about them, and to give them a remedy against
the publication of such information. The Resolution recommended to Council of Europe
member states that individuals should have an effective possibility to ensure the
correction, without undue delay, of incorrect facts relating to them which they have a
justified interest in having corrected (such corrections being given, as far as possible, the
same prominence as the original publication).® The Resolution also set out minimum
rules regarding individuals’ right of reply in the press, the radio and the television and to
other periodical media. The definition of the right of reply was that any natural and legal
person — as well as other bodies (irrespective of nationality or residence) mentioned in a
newspaper, a periodical, a radio or television broadcast, or in any other medium of a
periodical nature - regarding whom or which facts have been made accessible to the
public which the individual in question claims to be inaccurate, may exercise the right of
reply in order to correct the facts concerning that person or body.’?” Notably, the
Resolution also recommended that any dispute as to the application of the above rules
shall be brought before a tribunal, which shall have the power to order the immediate
publication of the reply.®°

In 2004, the Committee of Ministers, returning to this issue, adopted a
Recommendation on the right of reply in the new media environment.’** Firstly, the
Recommendation reaffirmed that the right of reply should protect any legal or natural
person from any information presenting inaccurate facts concerning that person and
affecting his or her rights. Notably, the Recommendation considered that the right of

125 Kaperzyriski v. Poland, no. 43206/07, 3 April 2012, para. 66, http://hudoc.echr.coe.int/eng?i=001-110171.

126 Committee of Ministers of the Council of Europe, Resolution (74) 26 on the right of reply - position of the
individual in relation to the press, 2 July 1974, Preamble, https://rm.coe.int/16805048e1.

127 Committee of Ministers of the Council of Europe, Resolution (74) 26 on the right of reply -- position of the
individual in relation to the press, 2 July 1974, https://rm.coe.int/16805048e1.

128 Committee of Ministers of the Council of Europe, Resolution (74) 26 on the right of reply - position of the
individual in relation to the press, 2 July 1974, para. 1.

129 Committee of Ministers of the Council of Europe, Resolution (74) 26 on the right of reply - position of the
individual in relation to the press, 2 July 1974, para. 1.

130 Committee of Ministers of the Council of Europe, Resolution (74) 26 on the right of reply - position of the
individual in relation to the press, 2 July 1974, para. 7.

131 Committee of Ministers of the Council of Europe, Recommendation Rec (2004) 16 to member states on the
right of reply in the new media environment, 15 December 2004,
https.//search.coe.int/cm/Pages/result_details.aspx?0bjectld=09000016805db3b6.
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reply is a particularly appropriate remedy in the online environment due to the possibility
of the instant correction of contested information and the technical ease with which
replies from concerned persons can be attached to it.®2 The Recommendation
recommended that member states should examine and, if necessary, introduce into their
domestic law or practice a right of reply or any other equivalent remedy allowing the
rapid correction of inaccurate information in online or offline media.

3.2.4. Defamation

The PACE also adopted a 2007 Resolution on decriminalisation of defamation,?** which
has been cited by the ECtHR.*** The PACE also ties accuracy in the media with defamation
laws, noting in its 2007 Resolution towards decriminalisation of defamation, that
statements or allegations which are made in the public interest, even if they prove to be
inaccurate, should not be punishable, provided that they were made without knowledge
of their inaccuracy and without any intention to cause harm, and provided that their
truthfulness was checked with proper diligence.’®> Thus, PACE insists that that there be
procedural safeguards enabling anyone charged with defamation to substantiate their
statements in order to absolve themselves of possible criminal responsibility. Notably,
PACE called on member states to ensure that under their legislation persons pursued for
defamation have appropriate means of defending themselves - in particular, means based
on establishing the truth of their assertions and on the general interest.t*¢ Furthermore,
PACE reminded states in 2015 that statements or allegations in the media, even if they
prove to be inaccurate, should not be punishable, provided that they were made without
knowledge of their inaccuracy or without conscious intention to cause harm and that their
truthfulness was checked with proper diligence.™”

3.3. Media organisations

As noted above, PACE’s 2015 Resolution welcomed the Declaration of Principles on the
Conduct of Journalists by the International Federation of Journalists, and stated that such
codes “are a voluntary expression of professional diligence by quality-conscious
journalists and media outlets to correct their mistakes and to make themselves

132 Committee of Ministers of the Council of Europe, Recommendation Rec (2004) 16 to member states on the
right of reply in the new media environment, 15 December 2004, Preamble.

133 Parliamentary Assembly of the Council of Europe, Resolution 1577 (2007) Towards decriminalisation of
defamation.

134 See, for example, Saaristo and others v. Finland, no. 184/06, 12 October 2010,
http://hudoc.echr.coe.int/eng?i=001-101017.

135 Parliamentary Assembly of the Council of Europe, Resolution 1577 (2007) Towards decriminalisation of
defamation, 4 October 2007, http://assembly.coe.int/nw/xml/XRef/Xref-DocDetails-EN.asp?fileid=17588.

136 |bid, par. 17.7.

137 Parliamentary Assembly of the Council of Europe, Resolution 2066 (2015) Media responsibility and ethics
in a changing media environment, 24 June 2016, par. 4.
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accountable to the public.”*®® Thus, it is also important to have to regard to this
Declaration, and to other instruments adopted by similar media organisations. Firstly, it
should be noted that the International Federation of Journalists has 600,000 members in
over 140 countries worldwide and that the Declaration includes as its first principle that
respect for truth and for the right of the public to truth is the first duty of the journalist.®®
In pursuance of this duty, journalists shall at all times defend the principles of freedom in
the honest collection and publication of news, and of the right of fair comment and
criticism. Journalists shall report only in accordance with facts of which he/she knows the
origin. Lastly, journalists shall do their utmost to rectify any published information which
is found to be harmfully inaccurate.

A second notable media organisation is the Ethical Journalism Network (EJN),
which was founded in 2013 and is an international network of media professionals
created to advance education in and around the principles of ethical journalism.™ It is
currently headed by the former readers’ editor at The Guardian, and its board of trustees
includes the head of News and Current Affairs at UK’s Channel 4.*! Its supporters include
the European Broadcasting Union (EBU), European Federation of Journalists, Alliance of
Independent Press Councils of Europe, Organisation of News Ombudsmen (ONO), and
Association of Commercial Television in Europe.* Its first 5 Principles of Ethical
Journalism are (1) truth and accuracy, (2) independence, (3) fairness and impartiality, (4)
humanity, and (5) accountability.* In this regard, the EJN has stated that journalists
cannot always guarantee “truth”, but that getting the facts right is the cardinal principle
of journalism. Furthermore, it insists that journalists should always strive for accuracy,
give all the relevant facts that they have and ensure that they have been checked.
Furthermore, in relation to fairness and impartiality, the EJN believes that while there is
no obligation to present every side in every piece, stories should be balanced and add
context. Moreover, while objectivity is not always possible — and may not always even be
desirable (in the face for example of brutality or inhumanity) - the EJN holds that
impartial reporting builds trust and confidence. Lastly, on accountability, it states that a
“sure sign of professionalism and responsible journalism is the ability to hold ourselves
accountable. When we commit errors we must correct them and our expressions of regret
must be sincere, not cynical.”** Moreover, the EJN has created the Accountable Journalism

138 Parliamentary Assembly of the Council of Europe, Resolution 2066 (2015) Media responsibility and ethics
in a changing media environment, 24 June 2015, para. 2, http://assembly.coe.int/nw/xml/XRef/Xref-
DocDetails-EN.asp?FilelD=21960&lang=EN.

139 International Federation of Journalists, Declaration of Principles on the Conduct of Journalists, Adopted by
1954 World Congress of the International Federation of Journalists - IF). Amended by the 1986 World
Congress, http://www.ifj.org/about-ifj/ifj-code-of-principles/.

40 Ethical Journalism Network, Aims, Objectives and Activities, http://ethicaljournalismnetwork.org/who-we-
are/aims-objectives-activities.

41 Ethical Journalism Network, Our people, http://ethicaljournalismnetwork.org/who-we-are/our-people.

142 Ethical Journalism Network, Ethical Journalism Network Supporters,
http://ethicaljournalismnetwork.org/supporters.

43 Ethical Journalism Network, The 5 Principles of Ethical Journalism,
http://ethicaljournalismnetwork.org/who-we-are/5-principles-of-journalism.

144 |bid.
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Site, where it compiles international codes of media ethics from around the world, and
which is the largest resource of its kind, with over 400 codes.*

On the other hand, the European Federation of Journalists (EF)) is the largest
organisation of journalists in Europe, representing over 320,000 journalists in 70
journalists’ organisations across 44 countries. The EF) follows the IF) Declaration of
Principles on the Conduct of Journalists, which have become the guiding principles for
journalists and their unions in respect of enforcing ethics and quality in journalism.
Furthermore, the EBU’s Editorial Principles require that its members be impartial and
independent, their reporting fair and honest, and their stories checked and double
checked. Correct facts and figures should be provided with accurate background
information. The EBU’s Editorial Principles also state that “trust underpins our
existence.”1#

Lastly, the Alliance of Independent Press Councils of Europe, which was
established in 1999, is an important organisation, comprising a network of independent
Press and Media Councils in Europe to enhance cooperation and the exchange of
information. It has also adopted a number of principles including that: the regulation of
editorial content in the media should be independent of government; the regulation of
media content, whether national or regional in its coverage, should be based on nations’
differing cultures; the writing of codes of journalistic ethics and their administration is the
business of journalists and publishers, who shall take into account public feeling; and it is
not possible to operate a universal code of ethics, and that the imposition of supra
national Codes and regulatory organisations (either at the European or global level)
should be opposed.

3.4. Conclusion

This brief overview demonstrates the centrality of accuracy, objectivity and fairness in
European standards and polices concerning media organisations, whether broadcast, print
or online. Notably, some of these standards have been relied upon by the ECtHR in its
interpretation of Article 10 of the ECHR, and reflects the importance of standard setting,
including by media organisations themselves, which are reflected in the
recommendations of the Council of Europe bodies.

145 Ethical Journalism Network, Codes of Ethics, https://accountablejournalism.org/ethics-codes.
146 European Broadcasting Union, Public Service Values: Editorial Principles and Guidelines, 22 August 2014,
https://www.ebu.ch/contents/publications/public-service-values-editorial.html.

© European Audiovisual Observatory (Council of Europe) 2018
Page 24


https://accountablejournalism.org/ethics-codes
https://www.ebu.ch/contents/publications/public-service-values-editorial.html

MEDIA REPORTING: FACTS, NOTHING BUT FACTS?

4. DE - Germany

Christina Etteldorf, Institute for European Media Law, Saarbriicken

4.1. Introduction

Against the background of hate speech, fake news, filter bubbles and algorithms, the
media-policy discussion underway in Germany mainly revolves around how the political
process of shaping public opinion, as a mainstay of a properly functioning democracy, can
be protected from these dangers. Many different solutions have been proposed and range
from strict(er) platform regulation and the additional regulation of information
intermediaries to the use of modern software. While regulatory developments are also
emerging over and above the federal Social Network Enforcement Act
(Netzwerkdurchsetzungsgesetz) already passed by the Bundestag (and not without its
critics in terms of constitutional and European law), Germans are still traditional in their
use of media to obtain news: according to a recent study,” television is still the most
important source of news for both older and younger age groups. Compared to previous
years*® and to other states analysed, on average, Germans use the Internet less as a
means of obtaining information. This coincides with public confidence in the media:
according to another study,* information provided by the public service broadcasters is
trusted the most. Commercial media are some way behind, while the majority of those
questioned considered social media and tabloid newspapers susceptible or very
susceptible to fake news.*® Here, objectivity, independence, accuracy and transparency
are just a few of the concepts that are to be found in self-regulatory guidelines and legal
provisions in Germany and describe how the dissemination of information by the media
should look in an optimum case. Although all media in Germany can, in principle, claim to
enjoy the same degree of media freedom, the level of due diligence required of them —as
a counterbalance to freedom of the media — varies and is regulated with varying degrees

147 Sascha Holig and Uwe Hasebrink in: Reuters Institute Digital News Report 2017,
https://reutersinstitute.politics.ox.ac.uk/sites/default/files/Digital%20News%20Report%202017%20web_0.pdf.
148 Cf. Sascha and Uwe Hasebrink, “Reuters Institute Digital News Survey 2016 - Ergebnisse fiir Deutschland”,
https://www.hans-bredow-
institut.de/uploads/media/Publikationen/cms/media/3ea6d4fed04865d10ad27b3f98c326d3a0ae6c29.pdf.

9 YouGov questioned 2 000 selected individuals aged 18+ in Germany on the subject of fake news, cf.
https://yougov.de/news/2017/08/10/die-mehrheit-der-wahler-erachtet-fake-news-als-gef/.

150 For a detailed analysis of the situation in Germany and of fake news as a whole, see Ukrow/Etteldorf,
EMR/SCRIPT vol. 5: “Fake News” als Rechtsproblem, http://emr-sb.de/publikationen/emr-schriften/das-emr-

script/.
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of strictness. This is shown by the following comparison of the broadcasting, press and
online media sectors.

4.2. Broadcasting

In the field of broadcasting, there are many regulatory and self-regulatory provisions on
the qualitative requirements to be met by journalistic research and the dissemination of
information. These provisions are influenced by Germany’s dual broadcasting system,
which draws regulatory distinctions between public service and commercial broadcasting.

4.2.1. Accuracy, objectivity and fairness in public service
broadcasting

In the areas of radio, print media and TV, the news programmes broadcast by the regional
stations belonging to the ARD network (“Tagesschau”) and by Zweites Deutsches
Fernsehen (“ZDF heute”) are the most important sources of news for Germans.®* The legal
basis for the programmes and online services of ARD and ZDF is regulated by the Inter-
State Broadcasting Treaty (Rundfunkstaatsvertrag - RStV).12 As far as the regional
broadcasters are concerned, however, Land legislation or the Inter-State Treaty!s* mostly
contains identical or similar rules.

General rules on reporting and information programmes are first of all contained
in Article 10(1) RStV. These programmes “must conform to accepted journalistic
standards, including when virtual components are employed. They must be independent
and objective. Prior to transmission, the accuracy and origin of news must be verified with
the due diligence required by the circumstances. Comments must be clearly separated
from reports and be identified as such, giving the author’s name”.»* Other provisions
elaborate on these general rules for specific areas. For example, Article 10(2) RStV states
that reports on opinion polls must expressly state whether they are representative. In

151 Reuters Institute Digital News Report 2017, ibid., p. 69.

152 |nter-State Agreement on Broadcasting and Telemedia in the version of 1 September 2017, English version:
https://www.die-
medienanstalten.de/fileadmin/user_upload/Rechtsgrundlagen/Gesetze_Staatsvertraege/Rundfunkstaatsvertrag
RStV_20_english_version.pdf.

153 An overview of the broadcasting acts of Bavaria (Bayerisches Rundfunkgesetz - BayRG) and Hesse
(Hessisches Rundfunkgesetz (HRG), the Inter-State Treaty on Mitteldeutscher Rundfunk (Staatsvertrag lber
den Mitteldeutschen Rundfunk — MDR-StV), the Inter-State Treaty on Norddeutscher Rundfunk (NDR-StV), the
Saarlandischer Rundfunk Act (SMG), the Inter-State Treaty on Sudwestrundfunk (SWR-StV) and the
Westdeutscher Rundfunk Act (WDRG), as well as the Radio Bremen Act (RBG) and the Inter-State Treaty on
Radio Berlin-Brandenburg (RBB-StV) is available at http://www.ard.de/home/die-ard/fakten/abc-der-
ard/Rundfunkgesetze/554696/index.html.

154 For further details, see Harstein/Ring/Kreile/Dorr/Stettner/Cole/Wagner, Rundfunkstaatsvertrag, on section
10, marginal nos. 3 ff.
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order to maintain the programme’s objectivity and impartiality, advertising must not
influence the (editorial) content of the rest of the programme. In particular, it must be
easily recognisable as such and distinguishable from any editorial content (Article 7(2)
and (3) RStV)). Article 8(2) states that the content and scheduling of a sponsored
programme must not be influenced by the sponsor in such a way as to adversely affect
the broadcaster’s editorial responsibility and independence. Furthermore, according to
Article 11(2), in the fulfilment of their remit, broadcasters must take due account of the
principles of objectivity and impartiality regarding reporting, diversity of opinion and
balanced programming. Several instruments ensure that broadcasters comply with these
requirements concerning research and the provision of information.

First of all, according to Article 11e(2) RStV,™s every station of the ARD network,
ZDF and Deutschlandradio (DLR) are all obliged to publish a report every two years on the
fulfilment of their remit and on the quality of their existing programming. This report is
discussed by the Television Council (Fernsehrat) or the Radio Council (Horfunkrat), the
pluralistic bodies set up by each institution to ensure the “internal monitoring” of
compliance with programme-related principles. The most recent ARD report for
2015/2016 emphasised, in particular, the problems encountered by the media, namely a
growing debate on their legitimacy and frequent accusations of lying (‘Liigenpresse” -
“lying press”).ts

“External monitoring”, on the other hand, is carried out by viewers and listeners,
who have the right to file a formal complaint to broadcasters about a programme?s at any
time if they consider that the programme-related principles have been breached.
Complaints are processed and answered by the director (Intendant), as the broadcaster’s
representative with overall responsibility. If the complainant is not satisfied with the
reply, he or she can have the complaint dealt with by the Television, Radio or
Broadcasting Council, followed by a recommendation for a decision.” It is not possible to
identify a general area on which complaints about programmes tend to focus. They range
from criticism of one-sided reporting and the failure to separate advertising from
programme content to breaches of equality principles.ts®

155 And Article 5(3) NDR-StV), section 23(4) SMG), Article 3(6) RBB-StV) and section 4a(2) WDRG).

156 ARD report 2015/16 and ARD guidelines 2017/18 for the Das Erste channel,
http://www.ard.de/download/682560/ARD_Bericht_2015_16_und__Leitlinien_2017_18 fuer_Das_Erste.pdf.

157 Section 19 of the Bavarian Broadcasting Act (BayRG), Article 10 of the Inter-State Agreement on the Berlin-
Brandenburg Broadcasting Authority (RBB-StV), section 26 of the Radio Bremen Act (RBG), Article 16 of the
Inter-State Agreement on Mitteldeutscher Rundfunk (MDR-StV), Article 13 of the Inter-State Agreement on the
North German Broadcasting Authority (NDR-StV), section 8(2) of the Saarland Media Act (SMG), Article 11 of
the Inter-State Agreement on the Southwest Broadcasting Authority (SWR-StV), section 10 of the West
German Broadcasting Act (WDRG), Article 15 of the Inter-State Agreement on the ZDF (ZDF-Staatsvertrag) (in
the version of 01.10.2016, https://www.zdf.de/zdfunternehmen/zdf-rechtsgrundlagen-und-vorschriften-
100.html).

158 For further information, see for example
https://www.zdf.de/zdfunternehmen/zdf-fernsehrat-foermliche-programmbeschwerde-100.html.

159 Cf. for example the Complaints Report by the Director of ZDF for the period December 2017-March 2018
from the plenary meeting of the Television Council, https://www.zdf.de/zdfunternehmen/zdf-fernsehrat-
sitzungen-beschluesse-100.html.
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While complaints about programmes centre on compliance with legal provisions
to protect the public, viewers and listeners can use the right of reply to which they may
be entitleds® in order to claim that they have been personally affected by a report.
However, this option can only be taken to complain about a breach of the journalist's
obligation to tell the truth and not about breaches of other programme-related principles.
The courts, however, repeatedly stress the need for a careful balance to be struck
between the general personality right (Article 2(1) in conjunction with Article 1(1) of the
Basic Law (Grundgesetz)! and freedom of broadcasting (Article 5(1), 2nd sentence of the
Basic Law), because the right of reply could possibly run counter to freedom of
broadcasting when that freedom does not actually infringe the principles of truthful and
comprehensive reporting.1s

Supplementary to the legal provisions and, in some cases, elaborating on them,
the public service broadcasters have also drawn up guidelines for the execution of their
remit. These guidelines are largely identical to one another in terms of content.’s* The
ZDF guidelinests*, for example, state that reporting must be based on the desire to ensure
truthfulness and objectivity (I(4)); that information programmes must, by presenting
essential facts, serve the purpose of forming one’s own opinions and must not employ
suggestive methods to exert influence (I(5)); and that the station has a duty to ensure
non-partisanship (I11(5)) and journalistic fairness (l11(6)). Furthermore, the biennial reports
required by law are often used to establish specific guidelines for the subsequent period,
which makes it possible to respond to particular quality demands arising from current
events.

4.2.2. Accuracy, objectivity and fairness in commercial
broadcasting

In the case of commercial broadcasting, the picture is similar to that of public service
broadcasting. At the requlatory level, the individual Land media acts¢> contain a number

160 Section 17 BayRG, Article 9 RBB-StV, section27 RBG, Article 15 MDR-StV, Article 12 NDR-StV, section 10
SMG, Article 10 SWR-StV, section 9 WDRG, Article 9 ZDF-StV.

161 Basic Law for the Federal Republic of Germany (Grundgesetz fiir die Bundesrepublik Deutschland) of 23
May 1949, last amended by section 1 of the Act of 13 July 2017 (BGBL | p. 2347),
https://www.bundestag.de/grundgesetz.

162 See for example the Federal Constitutional Court decision of 8 February 1983, Case. 1 BvL 20/81,
https://www.telemedicus.info/urteile/Rundfunkrecht/Gegendarstellungsrecht/172-BVerfG-Az-1-BvL-2081-
Gegendarstellung.html.

163 Qverview of the guidelines for the regional broadcasters:

http://www.ard.de/home/die-

ard/fakten/Programmleitlinien_und__grundsaetze_in_der ARD/4126852/index.html.

164 Guidelines for ZDF programmes and telemedia services of 11 July 1963 in the version of 11 December
2009, https://www.zdf.de/zdfunternehmen/zdf-rechtsgrundlagen-und-vorschriften-100.htmL.

165 The media acts of the individual Ldnder (Bavaria: BayMG; Baden-Wirttemberg: LMG BW; Berlin and
Brandenburg: MStV BB; Bremen: BremLMG; Hamburg and Schleswig-Holstein: MStV HSH; Hesse: HPRG;
Mecklenburg-West Pomerania: RundfunkG M-V; Lower Saxony: NMedienG, North Rhine-Westphalia: LMG NRW;
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of provisions on the accuracy, impartiality, non-partisanship and fairness of reporting,
especially the rule that programmes must comply with general journalistic principles.tss
The aforementioned requirements concerning opinion polls that apply to public service
broadcasters and the requirement to ensure the editorial independence of advertising and
sponsorship apply here too.%¥” The responsibility for monitoring compliance with these
rules lies with the relevant Land media authority (Landesmedienanstalt), which does not
have to be the authority of the Land in which the company has its headquarters. In the
case of commercial nationwide broadcasters, the decision is taken by the Commission on
Licensing and Supervision (Kommission fur Zulassung und Aufsicht), the joint body of all
Land media authorities. In the case of Land-wide, regional and local commercial
broadcasters, the decision is taken by the relevant body of the competent Land media
authority. The Land media acts also provide for a right of reply and for the possibility of
complaining about a programme.* Decisions on complaints about programmes are
ultimately taken by the Land media authority, in some cases after a preliminary procedure
has been completed at the premises of the broadcaster itself. Breaches are established
and appropriate penalties decided by a decision-making body made up of socially relevant
groups. Where breaches of general programme principles, especially journalistic due
diligence, are concerned, responsibility for handling complaints procedures in the case of
nationwide broadcasters lies, for example, with the Commission on Licensing and
Supervision.’® Penalties are then implemented by the executive board of the Land media
authority.

As far as broadcasters’ own guidelines for ensuring compliance with journalistic
principles are concerned, at least the TV broadcasters with the broadest national
coverage'® - the RTL Group and ProSiebenSat.1 S.E. - have independently submitted
themselves to the relevant provisions and declared them binding on their stations. For
example, the RTL guidelines'* support honesty, fairness, non-partisanship and the careful
review of sources. The ProSiebenSat.1 S.E.¥’2 guidelines contain similar provisions with
regard to ensuring journalistic independence and compliance with the fundamental rules
of journalism. The preamble itself emphasises that independence is the indispensable
basis of journalistic reporting. Respect for truth and the public right to it is the editors’
“primary duty”.

Rhineland-Palatinate: LMG Rh.-Pf.; Saarland: SMG; Saxony: SachsPRG; Saxony-Anhalt: MedienG LSA;
Thuringia: ThurLMG), https://www.die-medienanstalten.de/service/rechtsgrundlagen/.

166 Section 5 BayMG, section 3 LMG BW, Article 46 MStV BB, section 14 BremLMG; Article 4 MStV HSH; section
13 HPRG; section 23 RundfunkG M-V; section 14 NMedienG; section 31 LMG NRW; section 16 LMG Rh.-Pf,;
section 15 SMG; section 12 SachsPRG; section 3 MedienG LSA; section 3 ThirLMG).

167 For example, section 5(4) and sections 8 and 9 BayMG or sections 13(3) and 32 HPRG.

168 For example, sections 9 and 30(3) LMG BW or Articles 52 and 57 MStV BB.

169 For further information, see https://www.die-medienanstalten.de/ueber-uns/organisation/kommission-fuer-
zulassung-und-aufsicht-zak/.

170 For details of market shares, see the surveys conducted by AGF Videoforschung,
https://www.agf.de/daten/tvdaten/marktanteile/?name=marktanteile.

171 Newsroom Guidelines of the RTL Group, available (in English) at
http://www.rtlgroup.com/files/pdf2/rtlgroup_newsroom_guidelines.pdf.

172 Guidelines of the ProSiebenSat.1 Group,
https://www.prosiebensatl.de/uploads/2016/12/07/Verhaltenskodex_P7S12016.pdf (German),
http://www.prosiebensatl.com/uploads/2017/01/25/Code%200f%20Compliance_2017_en.pdf (English).
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4.3. Print media

4.3.1. Reqgulatory framework

It follows from the Constitution that the press has a duty to report truthfully when it
makes use of its constitutionally guaranteed right to inform the public and be involved in
the formation of public opinion.”* Legal provisions on the “traditional” printed press are
contained in the press and media legislation of the Ldnder.”’* Apart from Hesse, they all
contain a provision requiring the press to check the content, origin and factual accuracy of
news with the highest standard of due diligence required by the circumstances before
disseminating it.’* The obligation to tell the truth imposed by press legislation thus
requires checks to be made to protect readers from false information. However, the
precise extent of that requirement is mainly determined by forceful decisions of the
courts. For example, the due diligence requirements are stricter the more a remark
adversely affects personality rights,””¢ which means they are particularly strict in such
cases as reporting on a suspicion. While reports from specific so-called key sources, such
as public authorities or recognised press agencies, can be allowed to pass without being
checked, with others there is an obligation to carry out research.?”” However, Land
legislation does not directly require that a sanction be imposed for a breach of due
diligence obligations under press legislation, nor can the individual infer from that
legislation a right to truthful reporting. Rather, the due diligence requirement normally
only becomes relevant in the case of actions under the civil law for injunctive relief and
damages. If the press breaches the duty of care imposed on it, it can no longer respond to
these claims by citing justification because of the need to safeguard legitimate interests
and is consequently liable. Although the truth of reporting is fundamentally important,
especially when striking a balance with other rights, it is subordinate to the duty of due
diligence, which means that untrue reporting can also be lawful in a civil-law context. In
addition to rights under the civil law, Land legislation also grants individuals affected a

73 For example, the Federal Constitutional Court judgment of 25 January 1962, Case 1 BvR 9/57,
https://www.telemedicus.info/urteile/Presserecht/178-BVerfG-Az-1-BvR-957-SchmidtSpiegel.html.

74 Land legislation (Baden-Wirttemberg: LPresseG BW; Bavaria: BayPrG; Berlin: BPresseG; Brandenburg:
BbgPG; Bremen: PGB; Hamburg: HPG; Hesse: HPresseG; Mecklenburg-West Pomerania: LPrG M-V; Lower
Saxony: NdsPrG; North Rhine-Westphalia: LPG NRW; Rhineland-Palatinate: LMG Rh.-Pf.; Saarland: SMG;
Saxony: SdchsPresseG; Saxony-Anhalt: LPresseG ST; Schleswig-Holstein: LPresseG SH, Thuringia: TPG).
Overview available at http://www.dmv-verband.de/wissenspool/rechtliches/landespressegesetze.html.

175 Section 6 LPresseG BW; section 3 BayPrG; section 3 BPresseG; section 6 BbgPG; section 6 PGB; section6
HPG; HPresseG; section 5 LPrG M-V; section 6 NdsPrG; section 6 LPG NRW; section 7 LMG Rh.-Pf.; section 6
SMQG; section 5 SachsPresseG; section 5 LPresseG ST; section 5 LPresseG SH, section 5 TPG.

176 Federal Constitutional Court, decision of 25 June 2009, Case 1 BvR 134/03,
https://www.bundesverfassungsgericht.de/SharedDocs/Entscheidungen/DE/2009/06/rk20090625_1bvr013403
.html.

177 See in this regard the recent Federal Court of Justice judgment of 16 February 2016, Case VI ZR 367/15,
http://juris.bundesgerichtshof.de/cgi-
bin/rechtsprechung/document.py?Gericht=bgh &Art=en&nr=74175 &pos=0&anz=1.

© European Audiovisual Observatory (Council of Europe) 2018
Page 30


https://www.telemedicus.info/urteile/Presserecht/178-BVerfG-Az-1-BvR-957-SchmidtSpiegel.html
http://www.dmv-verband.de/wissenspool/rechtliches/landespressegesetze.html
https://www.bundesverfassungsgericht.de/SharedDocs/Entscheidungen/DE/2009/06/rk20090625_1bvr013403.html
https://www.bundesverfassungsgericht.de/SharedDocs/Entscheidungen/DE/2009/06/rk20090625_1bvr013403.html
http://juris.bundesgerichtshof.de/cgi-bin/rechtsprechung/document.py?Gericht=bgh&Art=en&nr=74175&pos=0&anz=1
http://juris.bundesgerichtshof.de/cgi-bin/rechtsprechung/document.py?Gericht=bgh&Art=en&nr=74175&pos=0&anz=1

MEDIA REPORTING: FACTS, NOTHING BUT FACTS?

right of reply, which is also given shape and continually developed by the courts in the
context of press legislation.'7

The relevant press and media laws contain no explicit provisions on the
independence or non-partisanship of reporting. Land legislation merely determines that
the press itself is “free”, but this turns out to be more a right than a duty. The possible
harmful impact of a publisher's tendency to express opinions, which (can) influence
reporting, is taken into account inter alia by the requirement for publishers to disclose
details of ownership and shareholdings,”® thus ensuring transparency for the reader.
Moreover, paid-for publications must be identified as such by the press,° which is similar
to the broadcasting requirement to separate advertising from programmes.

4.3.2. Principles and guidelines on accuracy and fairness

Alongside the existing legal provisions, press self-regulation is particularly important in
Germany. Here, the Press Code'™ establishes general requirements to be met by
journalists. Although not directly legally binding, they are referred to by the courts when
they assess compliance with the press’'s own duty to exercise due diligence in cases
involving applications for an injunction, actions seeking a right of reply or actions for
damages. The Code states that "(r)espect for the truth, preservation of human dignity and
accurate informing of the public are the overriding principles of the Press” (Section 1). It
also contains other specific rules, such as the strict separation of journalistic work from
other functions (Guideline 6.1.); the separation of editorial text and advertisements
(Guideline 7.1.); the ban on surreptitious advertising (Guideline 7.2.); the obligation for a
publication to take action itself to rectify a false news item (Section 3); and detailed
guidelines concerning the requirement to exercise due diligence (Section 2). Everyone has
the right to submit a complaint about an infringement to the German Press Council,
which, after completing a complaints procedure, can issue a simple advice notice, express
disapproval or issue a (public) reprimand, which is its strongest sanction.”®* In 2017, there
were 1788 complaints, of which 21 attracted a reprimand. The main subjects of
complaint were breaches of the requirement to keep advertising separate and
infringements of personality rights." In addition, 58 disapproval notices and 153 advice
notices were issued.

178 The Federal Constitutional Court recently ruled that no right of reply exists in the case of questions left
open (decision of 7 February 2018, Case 1 BvR 442/15,
https://www.bundesverfassungsgericht.de/SharedDocs/Pressemitteilungen/DE/2018/bvg18-013.html).

7% For example, section 9 of the Brandenburg Press Act (BbgPG) or section 8 of the Saxon Press Act
(SachsPresseQ).

180 For example, section 10 of the Federal Press Act (BPresseG) or section13 SMG.

181 Press Code of the German Press Council,
https://www.presserat.de/fileadmin/user_upload/Downloads_Dateien/Pressekodex13english_web.pdf.

182 See the overview published by the Press Council, http://www.presserat.de/pressekodex/uebersicht-der-

ruegen/.
183 See the statistics published by the Press Council, http://www.presserat.de/beschwerde/statistiken/.
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Furthermore, a number of major publishers have also developed their own
guidelines which elaborate on the legal obligations and those arising from the Code. For
example, in order to ensure journalistic independence, the journalists at Axel Springer
Verlag must avoid attempts by advertising clients to exert influence on content, must not
enter into any inadmissible agreements and must ensure that all research costs are
always paid by the editorial office. Any exceptions must be approved by the chief editor
and identified as such in the report.1*

4.4. Online media

4.4.1. Regulatory framework

As far as the regulation of online media is concerned, it is first necessary to distinguish
between broadcasting and telemedia. The transmission via the Internet of a linear
programme as part of a programming schedule (especially live streaming) counts as
broadcasting and must comply with the above-mentioned rules. For other online
communication and information services (telemedia), sections 54 ff. of the Inter-State
Broadcasting Treaty (RStV) set out requirements as to content. Generally speaking, the
provisions of the Constitution, the rules of general legislation and the statutory provisions
for the protection of personal honour apply to these services (section 54(1) RStV), as does
the requirement to separate advertising from other content (section 58(1) RStV).1
However, the only provision on the journalistic quality of content concerns journalistic-
editorial telemedia, which must meet recognised journalistic principles and, in particular,
exercise due diligence to check the content, origin and truth of news before it is
disseminated (section 54(2) RStV). Furthermore, service providers - like broadcasters -
must indicate the representativeness of opinion polls (section 54(3) RStV) and publish
counter-statements (section 56 RStV). The regulatory framework for online media thus
largely depends on whether they are to be counted as journalistic-editorial services, a
feature of which is the selection and compilation of information according to its
presumed social relevance. Moreover, they must pursue journalistic aims, that is to say,
contribute to communication and to shaping public opinion. ¥ In particular, these services
include the offerings of broadcasters and press publishers. However, as there is currently
no legal definition, any further classification is based on an extensive body of case law

184 Guidelines on journalistic independence at the publishers Axel Springer Verlag,
http://www.axelspringer.de/artikel/Leitlinien-der-journalistischen-Unabhaengigkeit-bei-Axel-
Springer_40856.html.

18> See Harstein/Ring/Kreile/Dorr/Stettner/Cole/Wagner, Rundfunkstaatsvertrag, on sections 54 and 58.

186 Baden-Wiirttemberg Administrative Court (VGH Baden-Wirttemberg), decision of 25 March 2014, Case 1 S
169/14, marginal no. 27,
http://lrbw.juris.de/cgi-bin/laender_rechtsprechung/document.py?Gericht=bw&nr=17986.
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and is the subject of much discussion.'® Private blogs!® and rating portals?®® and, under
certain circumstances, public relations services® and individual Facebook pages or
YouTube channels®! can meet these conditions.

The supervision of compliance with the aforementioned provisions of the Inter-
State Broadcasting Treaty is normally carried out by the Land media authority in whose
territory the telemedium has its headquarters. It has recently been noted that the Land
media authorities are increasingly focusing their attention on social media (especially
YouTube channels), especially with regard to the implementation of the rules on
advertising™? or even the need to apply for a broadcasting licence®:. This has acted as a
warning signal and is, in practice, actually having a positive impact on the conduct of
other influencers as far as transparency is concerned.

4.4.2. Principles and guidelines on accuracy and fairness

As the guidelines mentioned in 4.2. and 4.3. make general demands on journalistic work
in the media company concerned, they must also be complied with as far as the relevant
online content is concerned. The provisions of the Press Code, and therefore the
complaints procedure before the Press Council too, also apply to journalistic-editorial
telemedia®* such as the offerings of SPIEGEL Online and T-Online News, which the
Reuters study has identified as being among the most popular online news sources.'” In
2017, the majority of complaints (63%) made to the Press Council concerned online
articles (in 2016 the figure was as high as 67%).9 Currently, several complaints are
pending about an article in the online magazine “Rheinneckarblog” which, in March 2018,

187 For further details, see Harstein/Ring/Kreile/Dorr/Stettner/Cole/Wagner, Rundfunkstaatsvertrag, on section
54, marginal no. 18.

188 Berlin Higher Regional Court (Kammergericht), decision of 4 October 2016, Case 27 O 513/16),
http://www.online-und-recht.de/urteile/Gegendarstellungsanspruch-gegen-Webseiten-Blog-Kammergericht-
Berlin-20161128/.

189 Federal Court of Justice, judgment of the 6th Civil Chamber (Zivilsenat) of 23 June 2009, Case VI ZR 196/08,
http://juris.bundesgerichtshof.de/cgi-

bin/rechtsprechung/document.py?Gericht=bgh &Art=en &nr=48601 &pos=0&anz=1.

190 Bremen Higher Regional Court (Oberlandesgericht), judgment of 13 January 2011, Case 2 U 115/10,
https://www.olg.bremen.de/entscheidungen/detail.php?gsid=bremen88.c.2355.de &asl=bremen88.c.2335.de.
91 For details, see JorgUkrow, “Neue Formen politischer Kommunikation als Gegenstand einer positiven
Ordnung 4.0,

http://www.medien-impulse.de/wp-content/uploads/2017/01/chat-bots-170110.pdf.

192 The Hamburg/Schleswig-Holstein Media Authority (Medienanstalt HSH) has imposed a number of fines on
YouTubers. cf https://www.ma-hsh.de/infothek/pressemitteilung/ma-hsh-verhaengt-bussgeld-gegen-
youtuber-apored-verfahren-wegen-werbeverstoessen-gegen-youtuber-leon-machere-und-lifestyle-blogg.html.
195 The YouTuber “Gronkh” applied for a licence for his channel at the insistence of the North Rhine-
Westphalia Media Authority (Landessmedienanstalt NRW)
https://www.kek-online.de/service/pressemitteilungen/meldung/news/ergebnisse-233-sitzung-der-kek/.

194 German Press Council press release of 4 December 2008,
http://www.presserat.de/presserat/news/pressemitteilungen/datum/2008/.

195 Reuters Institute Digital News Survey 2017, ibid.

19 Press Council statistics, http://www.presserat.de/beschwerde/statistiken/.
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reported on a fictitious attack in Mannheim involving 136 deaths, describing it as a
“bloodbath of apocalyptic proportions”. According to the publisher, the aim of the report
was to draw attention both to possible threat situations and to fake news. However, the
hoax report, which was only discovered to be mere fiction in an article behind a paywall,
has resulted in the publisher being accused in complaint proceedings of breaching the
truthfulness requirement in section 1 of the Press Code.'”

4.5. Summary and conclusions

Broadcasting, which traditionally, in terms of scope, impact and suggestive power, is
considered in Germany to be hugely influential,’®® and which is, in practice, used most
frequently to obtain information, is highly requlated. In this connection, the objectivity,
fairness and truthfulness of reporting are guaranteed by a wide range of legal instruments
supplemented by the self-regulation of those responsible. The press, on the other hand, is
subject to less detailed legal provisions, although this is compensated for by the rules of
the Press Code, which is of great importance for the press, both internally and externally,
including in terms of ethical considerations. This also applies to the online services of the
traditional media operators. The journalistic-editorial telemedia of other providers must at
least observe the recognised journalistic principles. However, far removed from
journalistic-editorial production, there is neither regulation nor self- or co-regulation as
far as journalistic standards are concerned. For example, online media such as search
engines or other platforms that only display content with no editorial processing, or
private individuals who occasionally produce items in social networks, can exert influence
on public opinion with their content without being bound by the rules which apply to
broadcasting or the press. However, this graduated system of regulation seems to be
precisely reflected in the Germans’ actual use of media and in their trust in the media, as
described in the introduction.

197 See the Meedia.de report on this,
http://meedia.de/2018/03/26/nach-erfundener-terroranschlags-meldung-presserat-liegen-vier-beschwerden-
gegen-rheinneckarblog-vor/.

198 Federal Constitutional Court, decision of the First Chamber of 30 November 1993, Case 1 BvL 30/88,
marginal no. 425,
http://www.bverfg.de/SharedDocs/Entscheidungen/DE/1993/11/1s19931130_1bvl003088.html.
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5. ES - Spain

Francisco Javier Cabrera Blazquez, European Audiovisual Observatory™

5.1. Introduction

According to DigitalNewsReport.es 2017, traditional journalistic media remain the most
relied on by the Spanish digital audience, despite the rise of social networks. Over half
(51%) of Internet users trust the news in general, compared to the 24% that does not.
Scepticism is greatest among young people, those who are uninterested in current affairs,
and those who prefer to go to social networks for information. The digital audience
believes that news media help more than social networks to distinguish facts from
hoaxes. Nevertheless, 10% of Internet users regularly actively avoid receiving news. There
is a growing perception that the media are not free from political (57%) and economic
(55%) influence.

According to the report, television is still the most watched and preferred channel
for information, but social networks continue to grow as the main source of news, to the
detriment of the media. Social networks and mobile alerts are the fastest growing access
routes to news. Despite this, traditional journalistic brands are the most used by most
Spanish Internet users. They enjoy a more loyal public, and are perceived as the most
useful when it comes to providing rigorous information that helps to understand complex
issues, and providing solid points of view or entertainment. Over one week, 60% of users
consult seven or more information brands.

199 The author would like to thank Sonia Monjas Gonzalez (Comision Nacional de los Mercados y de la
Competencia - CNMC) for her invaluable help in the drafting of this article.

200 http://www.digitalnewsreport.es/. This report on users of digital news in Spain is based on Reuters Institute
Digital News Report 2017, http://www.digitalnewsreport.org/.
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5.2. Broadcast media

5.2.1. Regulatory framework

5.2.1.1. General legislation

The Spanish Constitution?! recognises and protects the right to freedom of speech and
information; however, this is limited by other rights recognised by the Constitution, by the
legal provisions implementing it, and especially by the right to honour, to privacy, to
personal reputation and to the protection of youth and childhood (Article 20(4)).

The Spanish Criminal Code (CC)22 contains provisions on slander and defamation
in general (Articles 205-216 CC), including specific provisions on slander and defamation
against the King of Spain or members of the Royal Family (Articles 490-491 CC). The
amended version of Article 578 CC prohibits “glorifying terrorism” and “humiliating the
victims of terrorism”.

Further legislation applying to all media includes the Organic Act 1/1982,205 which
provides civil remedies for the protection of the right to honour, personal and family
privacy and self-image, and the Organic Law 2/1984,¢ which regulates the right of
rectification.

5.2.1.2. Sector-specific legislation

Concerning audiovisual media, Article 4 of the Ley General de la Comunicacién Audiovisual
(General Audiovisual Act - LGA),2s specifies that information has to be provided in
accordance with the duty to diligently verify information and to respect political, social
and cultural pluralism. All persons have the right to be informed of events of general
interest and to receive information and opinions in a clearly differentiated manner.

Regarding the right to participate in the control of audiovisual content, Article 9
LGA states that any natural or legal person may request the competent audiovisual
authority - either the Spanish regulator, the Comision Nacional de los Mercados y de la
Competencia (CNMC) or the relevant regional regulator - to check that the audiovisual

201 An English version of the Spanish Constitution is available at:
https://www.boe.es/legislacion/documentos/ConstitucionINGLES.pdf.

202 | ey Organica 10/1995, de 23 de noviembre, del Codigo Penal,
http://noticias.juridicas.com/base_datos/Penal/lo10-1995.html.

203 | ey Organica 1/1982, de 5 de mayo, sobre proteccion civil del derecho al honor, a la intimidad personal y
familiar y a la propia imagen, http://noticias.juridicas.com/base_datos/Admin/l01-1982.html.

204 | ey Organica 2/1984, de 26 de marzo, reguladora del derecho de rectificacion,
http://noticias.juridicas.com/base_datos/Admin/lo2-1984.html.

205 | ey 7/2010, de 31 de marzo, General de la Comunicacion Audiovisual,
http://noticias.juridicas.com/base_datos/Admin/L7-2010.html.
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content complies with current legislation or self-regulation codes. In the case of
apparently illegal content being broadcast, the competent audiovisual authority shall hear
the provider of the service concerned and, where appropriate, the person who requested
the intervention of the authority. The relevant audiovisual authority may reach agreement
with the service provider for the audiovisual content to be modified or, where appropriate,
it may stop the broadcasting of the illegal content. In the case of a contravention of a
self-regulation code signed by the provider, the authority shall require the provider to
bring the content immediately into line with the provisions of the code or to stop its
being broadcast.2s

Under Article 9(1) of the LGA, the authority may also issue recommendations
aimed at ensuring better compliance with the regulations in force. So far, the CNMC?7 has
not developed specific guidelines aimed at protecting journalistic guarantees. However, it
supervises the compliance of the Corporacién Radiotelevision Espanola (CRTVE,28 - the
Spanish public-service media company at the national level) with its public service
obligations. These include the obligation to guarantee the plurality, truthfulness,
objectivity and impartiality of the information that it broadcasts. In exercising this
supervisory function, the CNMC has the capacity to issue recommendations concerning
the fulfillment of the CRTVE's public service obligations.2?

5.2.2. Broadcaster policies

5.2.2.1. Public service broadcaster

The CRTVE? (also known as “RTVE"2) operates 7 television channels, which had a total
audience share of 16.7% in 2016, including the third-ranking television channel in terms
of audience, La 1.22 It also operates six radio channels; the website RTVE.es, the RTVE
Institute and its own in-house orchestra and choir.

206 The provisions contained in Article 9 LGA are without prejudice to the contents of the regulations on
sanctioning procedures issued by the Autonomous Communities.

207 https://www.cnmc.es.

208 http://www.rtve.es/.

209 The monitoring report for 2015 and 2016 was published in April 2018 and includes some
recommendations. See Informe sobre el cumplimiento de las obligaciones de servicio publico por la
Corporacién  Radio 'y  Televisibn Espanola y su financiacién. Anos 2015 y 2016,
https://www.cnmc.es/node/367687.

20 http//www.rtve.es/.

211 There exist a number of public-service broadcasters at regional level (see http://www.forta.es/ for more
information), but for space’s sake this report will only consider the editorial policies of RTVE.

212 Country Profile: Spain, The Yearbook of the European Audiovisual Observatory, Edition 2017/2018,
http://yearbook.obs.coe.int/.
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5.2.2.1.1. Editorial guidelines

Article 23 of the CRTVE’s Framework Mandate requires the public-service broadcaster to
give priority to information, which should be a fundamental part of its offer and a space
for public debate that stimulates reflection, acquisition of knowledge, critical thinking and
citizen participation. Information and opinion should be clearly differentiated. The CRTVE
must be particularly rigorous in its treatment of terrorism, conflict situations and all types
of violence in its news programmes, paying special respect and attention to the sensitivity
of victims.

The Estatuto de Informacion de la Corporacion RTVE (the CRTVE’'s Information
Statute)2+ sets out the rights and duties of CRTVE journalists in obtaining, processing and
disseminating information, with the aim of ensuring their independence, as well as the
objectivity and veracity of the information they provide. Likewise, it designates the news
councils as participatory bodies that aim to guarantee the internal oversight and
protection of the Corporation’s audiovisual information professionals.

Furthermore, the CRTVE has a Manual of Styles for its news programmes. Its rules
are applied to television, radio and web output, and aims to guarantee maximum
informative rigour, independence, plurality and attention to the interests of society. It
considers it essential to give adequate treatment to particularly sensitive social issues,
such as gender violence, immigration, disasters or news involving minors.

5.2.2.1.2. Right of reply and rectification

According to the CRTVE’s Manual of Style, information which has been proven to be false
or erroneous shall be rectified promptly and in a manner that is appropriate to the
circumstances, without, if necessary, avoiding the apology and without waiting for the
persons or institutions concerned to request it. The correction shall be made at least in
the same way and with the same prominence as that in which the incorrect or inaccurate
information would have benefitted from. Errors that are detected will be acknowledged
and corrected, clearly indicating both the omission or error and its correction. Where
appropriate, the reasons for the error may be explained to the public.

Moreover, if errors or inaccuracies arise that harm the interests of persons or
institutions and those persons or institutions claim a right of reply, CRTVE's professionals
are obliged to respect and abide by the terms of the Organic Law 2/84. CRTVE will also
offer a right of reply before the broadcast or publication of any information when they
consider that it contains information or testimony that could harm third parties or their
interests. In the same way, when someone makes accusations against third parties, RTVE

213 Mandato-marco a la Corporacion RTVE previsto en el articulo 4 de la Ley 17/2006, de 5 de junio, de la
Radio y la Televisién de Titularidad Estatal, aprobado por los Plenos del Congreso de los Diputados y del
Senado, http://noticias.juridicas.com/base_datos/Admin/cm131207-cg.html.

214 Estatuto de Informacion de la Corporacion RTVE,
http://www.rtve.es/contenidos/corporacion/Estatuto_de_la_informacion.pdf.

215 Manual de estilo de RTVE, http://manualdeestilo.rtve.es.
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will ask the author of those accusations for supporting evidence. If this is not possible,
RTVE will investigate the veracity of the accusations through its own means.

5.2.2.1.3. Complaint procedures

The Defensor del espectador, oyente y usuario de medios interactivos (the CRTVE
Ombudsman) safeguards the right of citizens to truthful, independent and pluralist
information and decent entertainment. It promotes the transparency and self-regulation
of the Corporation’'s media and facilitates direct relations between members of the public
and its journalists in order to improve programming. After gathering information about a
complaint, it issues an evaluation which shall be published on the CRTVE’s website and
on its own television programme, RTVE responde (‘RTVE Responds”); the evaluation shall
also be delivered personally to the party who lodged the complaint.?t

5.2.2.2. Private broadcasters

5.2.2.2.1. Atresmedia

Atresmedia?” is a media group in Spain operating, inter alia, 7 television channels
(including Antena 3, the 2nd ranking television channel in terms of audience, and La
Sexta) which had a total audience share of 24.6% in 2016.28

According to Antena 3’s Code of Ethics,?" its news services operate under the basic
premise of offering their audiences reliable, quality information committed to the
principles of social responsibility that should pertain to the practice of media journalism.
No behaviour on the part of (or information imparted by) Antena 3’s journalists may go
against the principles enshrined in the Constitution or contravene any legal or regulatory
provision. Respect for the dignity of persons must be ensured in respect of all information
disseminated. Only the defence of the public interest justifies conducting inquiries into
people’s private lives without their consent. In particular, the rights of persons whose
circumstances or nature place them in a position of weakness or possible discrimination
shall be safeguarded. As in the case of all other programmes broadcast on Antena 3, its
news programmes will clearly and explicitly separate information from advertising, and
purely journalistic content from commercial content. Moreover, informational content
shall be unequivocally differentiated from that which implies a critical interpretation or
comment in respect of any contemporaneous field. The legal principle of the presumption

216 CRTVE - Estatuto del Defensor del espectador, oyente y usuario de medios interactivos,
http://www.rtve.es/contenidos/documentos/Estatuto_defensora.pdf.

217 http://www.atresmediacorporacion.com.

218 Country Profile: Spain, The Yearbook of the European Audiovisual Observatory, Edition 2017/2018,
http://yearbook.obs.coe.int/.

219 Cédigo Deontoldgico de los Servicios Informativos de Antena 3,
http://www.atresmediacorporacion.com/documents/2012/06/13/4C98559C-9E62-4ECF-9591-
99CEB7349907/00005.pdf.
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of innocence shall be scrupulously observed in respect of all information concerning
ongoing investigations or legal proceedings.

The Code of Ethics of La Sexta Noticias (La Sexta’s main news programme)?? states
its eagerness to “advance with the times” and its aim to give voice to national and
international organisations and groups that fight for the disadvantaged and against
inequality and injustice. NGOs and new social movements are a basic pillar of La Sexta
Noticias’ reporting. All information broadcast by La Sexta Noticias must be balanced and
reflect all points of view. Everyone shall be assumed to be innocent in any material
disseminated until proven guilty by a court of law. In all legal proceedings, the status of
the accused (defendants, accused, etc.) will be indicated. La Sexta Noticias respects
people's private lives. It is mandatory to cite other media if those media obtain exclusive
information that La Sexta Noticias wishes to address.

5.2.2.2.2. Mediaset Espana

Mediaset Espana,” controlled by lItaly-based Mediaset S.p.A., operates 7 television
channels that commanded a total audience share of 29.9% in 2016,?22 including Telecinco
and Cuatro.

Mediaset Espana’s Code of Ethics? is applicable to all its television channels. As
regards the information that they disseminate, Mediaset Espana journalists must observe
strict compliance with the principles of truthfulness, objectivity and independence. No
information deviating from these principles shall be communicated if it has not first been
diligently investigated, or if it has been obtained using illegal methods. As far as possible,
the dissemination of expressions or images that may offend the sensibilities of the viewer
shall be avoided, especially at times when the presence of minors in front of the
television set may be expected. In the event that the broadcasting of such expressions
and images is essential in order to adequately illustrate a news item, prior oral notice of
its existence shall be given. The right of an individual to personal and family privacy, and
for his honour and image to be respected, shall be respected at all times., in accordance
with current legislation and applicable case law. Mediaset Espana is fully committed to
rectifying all information that strays from the principle of truthfulness.

220 Codigo Deontoldgico de La Sexta Noticias,
http://www.atresmediacorporacion.com/responsabilidad-corporativa/codigos-conducta/codigo-deontologico-
lasexta-noticias_20140219589331380cf22c043d0ed69d.html.

221 https://www.mediaset.es/.

222 Country Profile: Spain, The Yearbook of the European Audiovisual Observatory, Edition 2017/2018,
http://yearbook.obs.coe.int/.

223 Codigo Etico de Mediaset Espafia, https://album.mediaset.es/file/10002/2017/09/22/thearchive_cd34.pdf.
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5.3. Print media

5.3.1. Reqgulatory framework

The regulation of journalistic activities in Spain is based on the constitutionally-protected
freedom of expression. Other than the general legislation described above, there is no
press law in the proper sense of the term. There exists, however, a self-regulatory system
established by the Federacion de Asociaciones de Periodistas de Espafia (FAPE).2* lts
Comision de Arbitraje, Quejas y Deontologia del Periodismo (Commission for Arbitration,
Complaints and Ethics in Journalism)?? is constituted as an internal ethical self-regulatory
body for the journalistic profession. This Commission aims to ensure compliance with
FAPE’s Cddigo Deontoldgico (Code of Ethics),2 although it has no real power to impose
sanctions. Its scope of action extends to any written or audiovisual medium, regardless of
whether or not it is adhered to.2 However, even though it is a body created and backed
by the largest professional journalism organisation in Spain, the Commission still lacks
full support and recognition by all Spanish media.z®

According to FAPE’s Code of Ethics, the journalist's first ethical commitment is to
respect the truth. Accordingly, journalists shall always uphold the principle of freedom to
investigate and disseminate information and freedom of comment and criticism. Without
prejudice to the right of citizens to be informed, journalists shall respect the right of
individuals to their own privacy and image. Journalists must uphold the principle that
everyone is innocent until proven guilty and avoid as far as possible any harmful
consequences arising from the performance of their reporting duties. Such criteria are
especially pertinent in respect of matters brought to the attention of the Courts of Justice.

Journalists will do their utmost to respect the rights of the weakest and most
discriminated against. For this reason, they must be particularly sensitive in the case of
information or opinions of potentially discriminatory content or which could incite
violence or degrading human practices.

224 The Federacién de Asociaciones de Periodistas de Espania (FAPE) is the first professional organisation for
journalists in Spain, with 49 federated and 19 linked associations representing around 19,000 members,
http://fape.es.

225 The Comision de Arbitraje, Quejas y Deontologia del Periodismo is part of the Alliance of Independent Press
Councils of Europe, http://www.comisiondequejas.com/.

226 Cédigo Deontoldgico de la Federacion de Asociaciones de Periodistas de Espana,
http://fape.es/home/codigo-deontologico/.

227 For a detailed analysis of decisions taken by the Comision de Arbitraje, Quejas y Deontologia del Periodismo
see Serrano Moreno J., “La autorregulacién deontoldgica de los medios a través del Consejo de Prensa -
Analisis de las 100 primeras Resoluciones de la Comision de Arbitraje, Quejas y Deontologia de la FAPE
(2005-2014),
http://dspace.ceu.es/bitstream/10637/7923/1/La%20autorregulaci%C3%B3n%20deontol%C3%B3gica%20de%
20los%20medios%20a%20trav%C3%A9s%20del%20Consejo%20de%20Prensa_Tesis_Serrano%20Moreno%2C
%20Juan.pdf.

228 Currently the media groups Planet-Atres Media, Vocento, Mediaset and RTVE are not members of the
Commission.
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FAPE’s Code of Ethics lists a number of operational principles. The commitment to
the search for the truth will always require journalists to report only on facts of which
they are aware, without falsifying documents or omitting essential information, and not to
publish false, misleading or distorted information material. Consequently, journalists must
substantiate information that they disseminate, including by comparing sources and
giving the persons concerned the opportunity to give their own version of the facts. In the
case of publication of false, misleading or distorted material, journalists must correct the
error in question as soon as possible, using the same typographical and/or audiovisual
form of presentation as that used for its original dissemination. They shall also circulate
an apology through their respective media organ where appropriate. Likewise, and
without the need for the affected parties to take legal action, they must provide natural or
legal persons with adequate opportunity to reply to inaccuracies in a manner similar to
that indicated above. In carrying out their professional duties, journalists must use
dignified methods to obtain information; this excludes the use illegal procedures.
Journalists shall recognise and respect the right of natural and legal persons not to
provide information or to answer questions, without prejudice to their professional duty
to comply with citizens' right to information. With the same exceptions as those
pertaining to professional secrecy, the journalist will respect the nature of “off-the-record”
information when it has been made clear that such information was provided on that
basis, or when it can be deduced that this was the informant's intention. Journalists will
always make a clear and unequivocal distinction between facts and opinions, and
interpretations or conjectures, although they are not obliged to be neutral in the exercise
of their professional activities. In order not to mislead or confuse users, journalists are
obliged to make a formal and rigorous distinction between information and advertising. It
is considered unethical for journalists to carry out their activities while simultaneously
engaging in advertising, or engaging in institutional or private activities of social
communication when in doing so they breach the principles and ethical principles of
journalism.

5.3.2. Newspaper policies

All Spanish journals have a manual of style which sets out ethical rules for their
journalists. However, these manuals are in many cases difficult to find on their webpages
or are simply not available to the public.2

With regard to complaints or right-of-reply procedures, transparency is equally
absent. Probably the most transparent example is the daily El Pais. Its Reader's
Ombudsman2® guarantees readers’ rights, attends to their questions, complaints and
suggestions regarding the contents of the newspaper, and ensures that the treatment of
information is in accordance with the ethical and professional rules of journalism. It can
intervene at the request of any reader or on its own initiative.

225 The exception to this is EL PAIS, see http://blogs.elpais.com/defensor-del-lector/doc/principios_eticos.pdf.
230 http://blogs.elpais.com/defensor-del-lector/.
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5.4. Online media

5.4.1. Reqgulatory framework

Online media are regulated by Act 34/2002 on Information Society Services and
Electronic Commerce.?! Apart from this concrete piece of legislation and the general
legislation mentioned above, there is no sector-specific regulation concerning freedom of
expression and information online.

5.4.2. Online media policies

The main Spanish broadcasters and journals also have Internet-based versions of their
broadcast/print output, to which the same ethic rules and self-regulating codes apply.

As regards “digital native” sites, these continue to thrive in Spain, and reach a
bigger mainstream audience than in most other countries. The most successful are El
Confidencial, Eldiario.es, and Publico.es.”®> As in the case of their printed counterparts,
transparency is absent with regards to ethical rules or procedures concerning complaints
or the right of reply. Eldiario.es has a blog in which every fortnight its editor answers
questions from readers and partners about the functioning of its news service,?** whereas
El Confidencial and Publico simply offer contact pages.*

5.5. Conclusion

Spain is a relatively young democracy which keeps fresh the memory of the not-so-distant
times when a dictatorial regime curtailed the freedom of the press. For these reasons,
media outlets and journalists have acquired a “resistance” to any form of requlation that
might impair their activities.”s This can be observed, for example, in the refusal of some
important media to join self-requlatory bodies and, in general, an “allergy” to rectifying
factual mistakes.s However, the absence of clear regulation in the journalistic sector also
has the consequence that it is left to the courts (both national and European) to

1 ey 34/2002, de 11 de julio, de servicios de la sociedad de la informacion y de comercio electronico,
http://noticias.juridicas.com/base_datos/Admin/L34-2002.html.

232 See Reuters Institute Digital News Report 2017, http://www.digitalnewsreport.org/.

233 https://www.eldiario.es/responde/Alguna-pregunta-eldiarioes-responde_6_586251400.html.

234 https://www.elconfidencial.com/somos/ and http://www.publico.es/pages/contacto.html.

235 See, for example, Gonzalez Urbaneja F., “Autorregulacion sin conviccion”, Cuadernos de Periodistas, 7
September 2017, http://www.cuadernosdeperiodistas.com/autorregulacion-sin-conviccion-espana/.

236 See, for example, Pérez Oliva M., “La rectificacidn, un derecho que no se ejerce”, Cuadernos de Periodistas,
29 November 2016, http://www.cuadernosdeperiodistas.com/la-rectificacion-derecho-no-se-ejerce/.
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determine on a case-by-case basis (i) the limits on journalistic activity, and (ii) the scope
of personality rights.z’

Otherwise, legislation stipulating limitations on the freedom of expression has
been the object of much criticism in recent times. The Spanish Criminal Code’s provisions
on slander and defamation go against the recommendations of international bodies such
as the Council of Europe, which warns of the potential “chilling effect” of overprotective
defamation laws on freedom of expression and public debate.’® As a recent example of
this, the European Court of Human Rights held in March 2018 that, in the case of two
Spanish nationals who had set fire to a photograph of the royal couple at a public
demonstration, the prison sentence imposed on the applicants had been neither
proportionate to the “legitimate aim pursued” (the protection of the reputation or rights of
others) nor necessary in a democratic society.??® Despite this judgment, the Spanish
Parliament rejected a legislative proposal to decriminalise the slandering and defamation
of the Crown. Another criticised provision of the Criminal Code is the prohibition on
“glorifying terrorism” and “humiliating the victims of terrorism”. According to Amnesty
International, this has resulted in “increasing self-censorship and a broader chilling effect
on freedom of expression in Spain.”24

Lastly, the issue of “fake news” has been taken more seriously in Spain owing to
allegations that Russian-based media spread disinformation during the recent political
crisis in Catalonia.>?2 Accordingly, the Congress of Deputies (the lower house of the
Spanish parliament) set up a (rather controversial) working group within the parliament’s
Defence Committee with the aim of studying the characteristics, development,
consequences and ways of combating “disinformation campaigns”.* Moreover, the
Government has provisionally tasked the National Cybersecurity Council with detecting
and countering disinformation campaigns (which for the first time have been included as

27 Lépez Acuia C.R., “La evolucién de la libertad de expresion y el derecho a la informacién en la Espana
constitucional. Relevancia de la jurisprudencia en la profesion periodistica” (tesis doctoral), Universidad
Complutense de Madrid, 2017, http://eprints.ucm.es/42082/1/T38627.pdf.

238 See https://www.coe.int/en/web/freedom-expression/defamation.

29 Judgment of the European Court of Human Rights, case of Stern Taulats and Roura Capellera v. Spain
(application no. 51168/15), 13 March 2018, http://hudoc.echr.coe.int/eng?i=001-181719.

240 Mayor Ortega L., “EL Congreso avala los delitos de injurias a la Corona pese a la condena de Estrasburgo”,
La Vanguardia,
http://www.lavanguardia.com/politica/20180313/441503947300/congreso-desoye-tedh-mantiene-delitos-
injurias-corona-ultraje-espana.html.

241 Amnesty International, “Tweet ... if you dare - how counter-terrorism laws restrict freedom of expression in
Spain”, https://www.amnesty.org/download/Documents/EUR4179242018ENGLISH.PDF.

242 See e.g. Palmer E., “Spain Catalonia: Did Russian 'fake news' stir things up?”, BBC News 18 November 2017,
http://www.bbc.com/news/world-europe-41981539, Rankin J., “Catalan independence: EU experts detect rise
in pro-Kremlin false claims”, The Guardian, 13 November 2017,
https://www.theguardian.com/world/2017/nov/13/catalan-independence-eu-experts-detect-rise-in-pro-
kremlin-false-claims, and “Russian public media spread Catalan pro-independence propaganda”, El Pais, 2
January 2018, https://elpais.com/elpais/2018/01/02/inenglish/1514877717_186245.html.

243 “E| Congreso crea el grupo de trabajo para analizar las 'fake news', del que se descuelga Podemos”, La
Vanguardia, 24 April 2018, http://www.lavanguardia.com/vida/20180424/442950068552/el-congreso-crea-el-
grupo-de-trabajo-para-analizar-las-fake-news-del-que-se-descuelga-podemos.html.
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a threat in the National Security Strategy adopted in December 2017, while assessing
the advisability of creating a dedicated body to combat them.

244 Real Decreto 1008/2017, de 1 de diciembre, por el que se aprueba la Estrategia de Seguridad Nacional
2017, https://www.boe.es/boe/dias/2017/12/21/pdfs/BOE-A-2017-15181.pdf.
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6. Fl - Finland

Anette Alén-Savikko, University of Helsinki/University of Lapland

6.1. Introduction

Trust in the news media is at a record high in Finland, especially when it comes to the
traditional legacy media. Moreover, Finnish journalists work in a professional culture
which is based on the values of objectivity and independence.* At the same time, a
popular fake or alternative news site, called MV-lehti, has been gaining attention and is
currently under scrutiny.>¢ A recent report on the state of Finnish media and
communications policy notes that Finns have traditionally spent a fairly large amount of
time on media consumption. Referring to survey data, it also points out that over 40% of
that time is currently used for the Internet, while electronic media in general receives
over six times the amount of time dedicated to print media.? Indeed, 88% of Finns
(between the ages of 16 to 89) use the Internet on a daily basis, with mobile use being
the most popular gateway thereto. Social media is the main source of news only for 8%
of Finns, with strong polarisation according to age groups (the percentage is 29% of those
under 25). Moreover, Finns are not eager to pay for their online news.2#

24 See, e.g., N. Newman et al, Reuters Institute Digital News Report 2017, pp. 8, 66-67,
https://reutersinstitute.politics.ox.ac.uk/sites/default/files/Digital%20News%20Report%202017%20web_0.pdf.
246 See, for example, “Police to investigate anti-immigrant MV-Lehti website”, Yle News, 28 January 2016,
https://yle.fi/uutiset/osasto/news/police_to_investigate_anti-immigrant_mv-lehti_website/8632899; see also
Newman et al. 2017, pp. 66-67.

247 M. Ala-Fossi et al., Media- ja viestintapolitiikan nykytila ja sen mittaaminen (Publications of the Ministry of
Transport and Communications 4/2018), p. 214, http://julkaisut.valtioneuvosto.fi/handle/10024/160714; see
also TNS Atlas Intermedia, Suomalaisen mediapaiva 2016, https://www.tns-gallup.fi/uutiset/suomalaisen-
mediapaiva-2016.

248 Ala-Fossi et al,, 2018, p. 215; see also Statistics Finland, Vaeston tieto- ja viestintdtekniikan kaytto,
http://www.stat.fi/til/sutivi/.

249 Ala-Fossi et al., 2018, p. 216 ; Newman et al.,, 2017, pp. 66-67.
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6.2. Broadcast media

6.2.1. Current regulatory framework

The Act on the Exercise of Freedom of Expression in Mass Media (460/2003) (laki
sananvapauden kdyttdmisestd joukkoviestinndssd, Freedom of Expression Act - FEA)z0
includes provisions on reply and correction. The provisions cover all regular publishing
and programme activity. However, self-regulation (see below) functions to the extent that
the law has not been applied in such matters. Under the FEA, a private individual with a
justified reason to consider offensive a message contained in a programme broadcast on a
regular basis has the right to have their reply published in the same programme.?! The
right to a correction enables private individuals, corporations, foundations, and public
authorities to have false information concerning them contained in a programme
corrected in the same programme, with the exception of errors of minor significance.?
Programme refers to “a coherent set of network messages that are primarily expressed as
sound or moving picture, while the provision of such to the public constitutes
broadcasting”.z*

For its part, the Criminal Code of Finland (39/1889; CC) (rikoslaki)** includes
provisions on defamation,?ss the dissemination of information violating personal privacy,¢
and incitement to racial hatred,”” among others. Defamation covers the spreading of false
information or insinuation about a person and disparaging a person in another manner;
however, criticism of a person’s activities in politics, business, public position, science, art
or in some comparable public activity is allowed. Indeed, legislative amendments
concerning defamation and the dissemination of private information entered into force in
2014. These legislative amendments were designed to promote free speech and
coherence with the decisions of the European Court of Human Rights (ECtHR).28

Section 13 FEA includes provisions on editorial misconduct. They apply where the
editor in charge of a programme intentionally or negligently shirks their responsibility to

250 | aki sananvapauden kayttamisestd joukkoviestinnassa 460/2003 (Unofficial English translation by the
Ministry of Justice, https://www.finlex.fi/fi/laki/kaannokset/2003/en20030460.pdf).

LFEA, § 8.

252 FEA, § 9. See A. Alén-Savikko & P. Korpisaari, Media Law in Finland. The International Encyclopaedia of Laws:
Media Law (Wolters Kluwer 2016), pp. 81-82.

B3 FEA, § 2.

24 Rikoslaki  19.12.1889/39  (Unofficial English  translation by the Ministry of Justice,
https://www.finlex.fi/fi/laki/kaannokset/1889/en18890039_20150766.pdf).

255 Criminal code, §& 9-10, Ch. 24.

256 Criminal Code, && 8-8a, Ch. 24.

257 Criminal Code, &8 10-10a, Ch. 11.

258 Government bill on amending the Criminal Code, & 7 Ch 10 of the Coercive Measures Act and § 9 Ch. 5 of
the Police Act (HE 19/2013 vp); Sananvapausrikokset, vainoaminen ja viestintarauhan rikkominen. Reports and
statements of the Ministry of Justice 24/2012; Alén-Savikko & Korpisaari, 2016, pp. 62-72.
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manage and supervise editorial work, and where this may contribute to an offence
stemming from the content of the programme.>°

The Council for Mass Media (Julkisen sanan neuvosto - CMM) was established by
publishers and journalists in 1968. As an independent self-regulatory body in the field of
media, the CMM interprets good professional practice codified in the Guidelines for
Journalists.2® The self-requlatory regime, including the Guidelines, apply to media
companies who have committed to them - nearly all the Finnish media. Complaints may
be lodged by anyone who suspects a breach of journalistic ethics, and it is also possible
for the CMM to discuss matters of major importance on its own initiative.?* With regard to
fairness, accuracy and objectivity, the CMM issues opinions on factual errors, as well as on
the treatment of interviewees, among other things. Moreover, the CMM issues statements
on professional ethics. In the event of breaches, the CMM issues notices which are to be
published by the media concerned. The Guidelines for Journalists contain many provisions
that are relevant from the perspective of accuracy and fairness; they emphasise, inter alia,
journalists’ professional status and independence, as well as their unrelinquishable power
to make editorial decisions. Moreover, pressure and persuasion must be resisted, while
the misuse of a journalist’s position is forbidden. As a specific issue, sections 20-25 of the
Guidelines include provisions on the right to reply and correction, whereby essentially
incorrect information must be speedily corrected. Moreover, the right of reply must be
granted from the outset to a person, organisation, or a company whose activities are
presented in an extremely negative light.262 However, if it is impossible to hear the parties
at the same time the opportunity to be heard or comment afterwards must be granted to
the party presented in a negative light.2¢> Even if a reply cannot be published in its
original form or in amended form, the core content should be published objectively.2*

According to the 2016 annual report of the CMM, the trust in which journalism is
held is being exploited for the dissemination of disinformation, while journalists are
increasingly being subjected to hate speech and threats. Indeed, in the current media
landscape, the Council has acquired a new position as the defender of the fact-based
media.?s In 2018, a campaign for responsible journalism was launched by media within
the scope of the CMM. A visual icon was developed which can be used exclusively by
media subject to self-regulation to label their content. The icon may be used in
broadcasting, print media and online. The purpose is to enable the public to separate
responsible journalism (which is accurate and fair) from content and forms of

259 Alén-Savikko & Korpisaari, 2016, pp. 74-75.

260 See Council for Mass Media, Guidelines for Journalists, http://www.jsn.fi/en/guidelines_for_journalists/. See
also Alén-Savikko & Korpisaari, 2016, pp. 95-96.

261 See the Basic Agreement of the CMM, http://www.jsn.fi/en/Council for_Mass_Media/basic-agreement/. See
also the committed media via links at E. Grundstrom, Mitka mediat kuuluvat JSN:n sadntelyn piiriin,
http://www.jsn.fi/blog/mitka-mediat-kuuluvat-jsn-n-saantelyn-piiriin/.

262 Council for Mass Media, Guidelines for Journalists, section 21.

263 Council for Mass Media, Guidelines for Journalists, section 22.

264 Council for Mass Media, Guidelines for Journalists, section 22.See also Alén-Savikko & Korpisaari, 2016, pp.
83-85.

265 JSN 2016, 2.
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communication that are based on different values and principles than journalism,
including from disinformation, fake news, and advertising.2¢

Figure 1. Icon for responsible journalism?2’

Since the turn of the millennium, the Supreme Court of Finland has rendered many
judgments on defamation, mostly overturning rulings of lower courts and dismissing
charges. The court has also ruled extensively on the dissemination of private
information.2¢ In the field of self-regulation, according to the 2016 annual report of the
CMM, the number of complaints was a record high in 2016, while breaches were found in
38 cases (37.3%).2° With regard to 2017 decisions, accuracy and factual error was
discussed - for example, regarding MOT, a programme broadcast by Yle (the national
public service broadcaster - Yleisradio).?° A claim was made in the programme without
substantiating its accuracy. Later in the reply of the responsible editor, only one
anonymous source was cited by way of substantiation. The claim was presented as fact in
the programme, even though it simply constituted an opinion. Pursuant to the CMM, the
error should have been corrected. Moreover, the CMM has issued an opinion concerning
the conduct of Finnish Prime Minister Juha Sipild.”* The CMM regarded as ill-judged
regular allegations made in public by the Prime Minister that Yle had breached the
Guidelines for Journalists. The CMM referred to its mandate to interpret the Guidelines,
noting that ill-founded references to the Guidelines may erode the credibility of
journalism and the foundations of democracy. It was, however, impossible for the Council
to examine whether or not the Prime Minister had aimed to exert influence over Yle.
According to the CMM, his conduct could nonetheless have had the effect of limiting free

266 See www.vastuullistajournalismia.fi. The campaign promoting the icon was fixed-term (12.-25.3.2018) but
the icon could be adopted for permanent use. See http://www.jsn.fi/uutiset/vastuullisen-journalismin-
kampanja-kaynnistyi/.

267 See https://vastuullistajournalismia.fi/wp-content/uploads/2018/03/jsn_merkki_nelio.png.

268 Alén-Savikko & Korpisaari, 2016, pp. 36, 62-72.

269 JSN 2016, 8-9.

270 L ANGETTAVA 6704/YLE/17, https://www.jsn.fi/paatokset/6704-yle-17/.

71 | AUSUMA 6450/L/17, https://www.jsn.fi/paatokset/6450-1-17/.
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speech. The Council also noted that safeguarding accuracy and combatting disinformation
are challenges which require a contribution from those in power.22

6.2.2. Broadcaster policies on accuracy and fairness

Major broadcasters in Finland include the national public service broadcaster Yleisradio
and commercial broadcasters MTV Oy (MTV 3) and Sanoma Media Finland Oy (Nelonen).
Yle has its own guiding principles, including general ethical guidelines (for everyone in
the organisation, as well as freelancers and partners),”* while it also has ethical
guidelines for programme activity and content,?+ and principles for social media.””s The
general guidelines include values such as trustworthiness and independence. Programme
activity and content are guided by various principles in respect of accuracy and fairness.
These include fact-based, pluralistic, and diverse journalism, as well as independence of
programme activity and content production (e.g. from pressure, bribes, and political,
commercial, or other types of outside interests). Indeed, the guidelines were updated
owing to the so-called “Sipilagate” affair regarding relations between Yle and the Finnish
Prime Minister (see above).”7¢ Moreover, in its guidelines the Yle sets out its intolerance
for privacy violations, hate speech and discrimination, while emphasising the importance
of accuracy of information, the prompt correction of errors, and fairly conducted
interviews.

Media organisations that are committed to self-requlation under the CMM are
bound by the Guidelines for Journalists. These include Yle, as well as commercial media
such as MTV and Sanoma Media Finland (including Nelonen) and Alma Media.””” For
example, MV-lehti is not committed to the guidelines.

272 The journalistic decision-making process of Yle was also audited following the events. See the report O.
Maenpasa, Yleisradion journalistinen paatoksentekoprosessi. Arviointiraportti (15.5.2017),
http://data.yle.fi/dokumentit/Uutiset/Arviointiraportti.pdf.

73 Yleisradio, Ylen toimintaperiaatteet (21.1.2016), https://yle.fi/aihe/artikkeli/2016/01/21/ylen-
toimintaperiaatteet. See esp. the ethical guidelines Ylen eettinen ohje (approved by the Board of Directors
17.12.2015).

774 Ylen ohjelmatoiminnan ja sisaltdjen eettiset ohjeet (OTS-ohjeet) (approved by the Board of Directors
17.11.2017; published 20.11.2017; updated 19.2.2018), https://yle.fi/aihe/artikkeli/2017/11/20/ylen-
ohjelmatoiminnan-ja-sisaltojen-eettiset-ohjeet.

275 Sosiaalisen median toimintalinjaukset (approved by the editors-in-chief/published 2015; updated
13.10.2016), https://yle.fi/aihe/artikkeli/2015/01/11/sosiaalisen-median-toimintalinjaukset.

2776 See eg Finnish PM Sipila caught up in press freedom row, BBC news (30.11.2016),
http.//www.bbc.com/news/world-europe-38155965. See also the 2016 annual report of the Council for Mass
Media Julkisen sanan neuvosto 2016 vuosikertomus (Later JSN 2016), 3,
http://www.jsn.fi/ContentFiles/6/Sisaltosivut/jsn_vuosikirja2016.pdf. The report notes that 15 complaints
around the issue were filed and decided by the Council. Moreover, the Sipildgate was noted in the context of
the World Press Freedom Index; see RSF, One scandal after another, https://rsf.org/en/finland.

27 See http://www.jsn.fi/jsn/jsn/.
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Fact-checking has increased, in particular with regard to politics.?’® As part of an
effort to promote fact-based public discussion by means of journalism, fact-checking
during the 2018 presidential elections in Finland was surveyed and a report was
published by Faktabaari, a Finnish fact-checking service.?? The survey covers responses
from fact-checking journalists and an analysis of the fact-checking conducted by the
media. Indeed, the major media companies, Yle, Sanoma (Helsingin Sanomat), and Alma
Media,”® all conducted fact-checking within the context of the 2018 presidential
elections.

6.3. Print media

6.3.1. Current regulatory framework

Under the FEA, a private individual with a justified reason for considering offensive a
message contained in a periodical has the right to have their reply published in the same
publication.t The right to correction enables private individuals, corporations,
foundations, and public authorities to have false information concerning them contained
in a periodical corrected in the same publication, with the exception of errors of minor
significance (8 9 FEA).252 A “periodical” is “a publication intended to be issued reqularly, at
least four times per year”; the concept of “publication” encompasses print media, and the
provision thereof to the public constitutes the act of “publishing”.¢5 For its part, the
Criminal Code of Finland (39/1889) (CC)%+ includes, inter alia, provisions on defamation,?>
the dissemination of information violating personal privacy,s and incitement to racial
hatred?’ (see above). Section 13 FEA includes provisions on editorial misconduct. These
apply where the editor in charge of a periodical intentionally or negligently shirks their
responsibility to manage and supervise editorial work (see above).2s

The CMM interprets the good professional practice codified in the Guidelines for
Journalists. With regard to fairness, accuracy and objectivity, the CMM issues opinions on

278 A-E. Hyvonen & K. S. Hamari, Faktantarkistus Suomessa: Oppeja vuoden 2018 presidentinvaaleista, 2018,
4. https://faktabaari.fi/assets/FiFakta2018.pdf.

279 See Hyvonen & Hamadri 2018; according to its website “Faktabaari is a Finnish factchecking service
bringing accuracy to the public election debates. Faktabaari is a non-partisan journalistic service using social
media for collecting and distributing factual information with crowds.” (https://faktabaari.fi/in-english/).

280 See eg Alma Media’s project https://www.almamedia.fi/vastuullisuus/case/faktana-kiitos.

BLFEA, § 8.

B2 FEA, §9.

B3 FEA, § 2.

284 Unofficial English translation by the Ministry of Justice,
https://www.finlex.fi/fi/laki/kaannokset/1889/en18890039_20150766.pdf.

285 Criminal Code of Finland, §& 9-10 Ch. 24.

286 Criminal Code of Finland, &8 8-8a, Ch. 24.

287 Criminal Code of Finland, &8 10-10a, Ch. 11.

288 Alén-Savikko & Korpisaari, 2016, pp. 74-75.
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factual errors, as well as on the treatment of interviewees, among others. In 2017, for
example, the Helsingin Sanomat newspaper was found to have breached the Guidelines
after it published (in print and online) a story claiming that no new antibiotics were being
developed, but had corrected the error only seven and a half weeks after a request for a
correction had been lodged.z

6.3.2. Newspaper policies on accuracy and fairness

In terms of circulation, the biggest daily newspaper in Finland is Helsingin Sanomat
(Sanoma Media Finland), and the second-biggest daily newspaper is Aamulehti (Alma
Media).>° Both are committed to the Guidelines for Journalists, while they may follow
their own ethical and other guidelines as well. For example, Alma Media has a website
dedicated to observing responsibility in its activities in terms of economic and ecological
impact, as well as the societal impact of its content.??? The company is thereby committed
to responsible journalism, promotion of free speech, pluralism, and democracy, as well as
to combatting hate speech and “fake media”.?*2

6.4. Online media

6.4.1. Current regulatory framework

Under the FEA, a private individual, having a justified reason to consider offensive a
message contained in a network publication, has the right to have their reply published in
the same publication.??s The right to correction enables private individuals, corporations,
foundations, and public authorities to have false information concerning them, contained
in a network publication corrected in the same publication, with the exception of errors of
minor significance.?* A network publication refers to “a set of network messages,
arranged into a coherent whole comparable to a periodical from material produced or
processed by the publisher, and intended to be issued regularly”.?s For its part, the
Criminal Code of Finland (39/1889)(CC)*¢ includes provisions on defamation,?” the

289 | ANGETTAVA 6723/SL/17, https://www.jsn.fi/paatokset/6723-sl-17/.
2% Newman et al. 2017, 66-67; see also Media Audit Finland.

291 See https://www.almamedia.fi/vastuullisuus/vastuullisuus-almassa.

292 See https://www.almamedia.fi/vastuullisuus/yhteiskuntavastuu.

293 FEA, § 8.

294 FEA, 8 9.

295 FEA, § 2.

2% Unofficial English translation by the Ministry of Justice,
https://www.finlex.fi/fi/laki/kaannokset/1889/en18890039_20150766.pdf.
297 Criminal Code of Finland, & 9-10 Ch. 24.
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dissemination of information violating personal privacy,®® and incitement to racial
hatred),”® among others (see above). Section 13 FEA includes provisions on editorial
misconduct which apply where the responsible editor of a network publication neglects
their responsibility to manage and supervise editorial work (see above).3®

Where the criteria for a network publication under & 2 FEA are not met (no prior
monitoring of content, or only to the extent required for the removal of offensive content,
etc.), the liability of website administrators for online content is limited. The author bears
responsibility for the content, while offences stemming from content might be committed
by others alongside the author, depending on the description of the crime in question. No
rules exist to allocate liability similar to editorial misconduct (e.g. in case of an
anonymous author).?t Provisions on the liability regime for Internet service providers are
included in the Act on Electronic Communications Services (917/2014) (laki sdhkdisen
viestinndn palveluista).*? The provisions concern various types of activity, including
conduit, caching and hosting.?* Specific provisions in the Act on Electronic
Communications Services covering hate speech provide that hosting service providers
may escape liability if they act promptly in disabling access to material manifestly
contrary to the criminal law provisions on incitement to racial hatred.*

Most recently, the Supreme Court has returned to the Court of Appeal two cases
concerning defamation within the context of blogs and Internet sites.’® For its part, the
CMM interprets good professional practice codified in the Guidelines for Journalists. In
2011, an annex to the Guidelines for Journalists was adopted whereby editorial offices
must monitor their online media so as to prevent the publication of degrading content,
such as that including incitement to violence or hatred (section 1). Awareness of
degrading content triggers the duty to delete it without delay (section 2).3%¢ There are
many CMM decisions concerning online media, in particular in respect of the need for
accuracy. The following examples of breaches from 2016-2017 illustrate recent CMM

2%8 Criminal Code of Finland, && 8-8a, Ch. 24.

299 Criminal Code of Finland, & 10-10a, Ch. 11.

300 Alén-Savikko & Korpisaari, 2016, pp. 74-75.

301 Alén-Savikko & Korpisaari, 2016, pp. 76-77.

302 previously titled Information Society Code (tietoyhteiskuntakaari); new title from 1 June 2018. Unofficial
translation by the Ministry of Transport and Communications,
https.//www.finlex.fi/fi/laki/kaannokset/2014/en20140917.pdf.

303 Act on Electronic Communications Services, & 182-184.

304 Act on Electronic Communications Services, § 184(1): "When an information society service consists of the
storage of information provided by a recipient (content provider) of the service upon his request, the service
provider is not liable for the content of the information stored or transmitted at the request of a recipient of
the service if it acts expeditiously to disable access to the information stored upon: 1) obtaining knowledge of
a court order concerning it or if it concerns violation of copyright or neighbouring right upon obtaining the
notification referred to in section 191; 2) otherwise obtaining actual knowledge of the fact that the stored
information is clearly contrary to section 10 or 10(a) of Chapter 11 or section 18 or 18(a) of Chapter 17 of the
Criminal Code.” See also Alén-Savikko & Korpisaari, 2016, pp. 76-77.

305 See KK0:2015:70, http://korkeinoikeus.fi/fi/index/ennakkopaatokset/precedent/1443784076494.html and
KK0:2014:89, http://korkeinoikeus.fi/fi/index/ennakkopaatokset/precedent/1417682784297.html.

306 See Annex to Guidelines: Material generated by the public on a media website (operative from 1 October
2011; accepted on 5 September 2011), https://www.jsn.fi/en/guidelines_for_journalists/; see also Alén-Savikko
& Korpisaari, 2016, p. 73.
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decisions. (i) The editorial office of the investigative programme MOT broadcast by Yle
had published on its website a story concerning lobbying. A list was published containing
dozens of names of persons frequently visiting Parliament. Yle had not verified the
identity of the persons as diligently as possible, and the list contained errors, of which the
public was not informed in sufficient detail.>” (ii) A story on Yle’s website, based on social
media discussion, included an erroneous interpretation of the complainant’s writing,
which had been published anonymously on the Facebook page of an MP. Yle had not
corrected the error despite a request for it to do so0.* (iii) MTV had published a story on its
website about a certain substance which it referred to as “medicine”. However, the
substance in question was not a medicine and the error should have been corrected.>® (iv)
MTV had also reported on a court case in a manner that had shed an extremely negative
light on the complainant. The person in question had not been given the opportunity to
express their view, and nor had the error been corrected after a request for a correction
had been lodged.’ (v) Suomen Kuvalehti had reported on its website on the suspected
influence exerted by the Finnish Prime Minister on Yle in a manner that had presented
the editor-in-chief in question in a negative light and without giving them the opportunity
to express their own view.3!! (vi) Kauppalehti had published a story on its website on court
cases concerning taxation. There had been no mention of the fact that the interviewee, an
attorney, had represented a party in a case discussed in the story.’'? (vii) The /lta-Sanomat
newspaper had published a comment on its website that had contained erroneous
allegations relating to income tax in general and costs of living in the capital region (e.g.
apartment prices in Vantaa and Espoo equalling to those in Manhattan, New York). The
errors had not been corrected, despite a request for a correction having been lodged.*

6.4.2. Online media policies on accuracy and fairness

There are two evening tabloids which reach half of the Finnish population online on a
weekly basis: /lta-Sanomat online (Sanoma Media Finland) (58%) and /ltalehti online (Alma
Media) (57%).>** Both are committed to the Guidelines for Journalists, while they follow
their own ethical and other guidelines as well (see above for Alma Media). In addition,
there are other types of online news services followed by Finns, such as Yle Areena. For
its part, Yle has its own social media guidance whereby presence and interaction in social
media is imperative. The applicable laws, values and ethics are noted, while editorial
decision-making and responsibility similar to all other activity are emphasised. Yle social

307 LANGETTAVA 6700/YLE/17, http://www.jsn.fi/paatokset/6700-yle-17/.

308 | ANGETTAVA 6593/YLE/17 (vote 8-2), http://www.jsn.fi/paatokset/6593-yle-17/.

309 L ANGETTAVA 6665/MTV/17, http://www.jsn.fi/paatokset/6665-mtv-17/.

310 LANGETTAVA 6599/MTV/17, http://www.jsn.fi/paatokset/6599-mtv-17/.

311 L ANGETTAVA 6414/AL/16 JA 6418/AL/16,
http://www.jsn.fi/sisalto/6414-al-16-ja-6418-al-16/?search=suomen+s.

312 L ANGETTAVA 6734/SL/17, http://www.jsn.fi/paatokset/6734-sl-17/.

313 LANGETTAVA 6710/SL/17 (vote 9-4), http://www.jsn.fi/paatokset/6710-sl-17/?year=2018.
314 Newman et al., 2017, pp. 66-67.
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media accounts require written planning as well as authorisation, and those working at
Yle must pay attention to the principle of credibility, among others.?!s

6.5. Conclusion

The Finnish media landscape has not been immune to challenges regarding accuracy and
fairness, whether concerning the spread of disinformation and “fake news” or outside
pressure on editorial work. For its part, the national public service broadcaster, Yle, has
faced challenges in terms of independence from political pressure, taking into account its
funding scheme. However, the Finnish media is also combatting the developments,
including by fact-checking and introduction of a visual icon for responsible media.

315 Sosiaalisen median toimintalinjaukset (approved by the editors-in-chief/published 2015; updated
13.10.2016), https://yle.fi/aihe/artikkeli/2015/01/11/sosiaalisen-median-toimintalinjaukset.
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7. FR - France

Agnes Granchet, Université Panthéon-Assas (Paris 1)

7.1. Introduction

Television is still the primary source of information on current affairs for French people.
According to the annual barometer on “French confidence in the media” produced by
Kantar Sofres for the La Croix daily newspaper in January 2018%¢, 48% of those
questioned used television in 2017 as their primary means of accessing information on
current national or international issues, 26% preferred the Internet (up by 1% compared
with 2016), 17% preferred the radio (down 3%) and 8% preferred the print media (up 2%).

Television news broadcast by the general-interest channels (TF1, France 2, France
3 and Mé6) and rolling news channels (BFMTV3v, LCl, CNews and Franceinfo) are the two
most widely used means — 34% and 18% respectively of those polled — to learn more
about topical issues. On the Internet, press websites and mobile apps remain the principal
sources of information for 28% of those surveyed and for 38% of regular Internet users.
The social networks, 1% down over 2016, are still preferred by 18% of those questioned
and by 23% of regular Internet users.

French mistrust of the information disseminated online, judged reliable by only
25% of those questioned, increased further in 2017. By contrast, the credibility of the
traditional media rose significantly, with 56% of those questioned expressing confidence
in the radio stations, 52% in the print media and 48% in the television stations.

316 htps://fr.kantar.com/médias/digital/2018/barometre-2018-de-la-confiance-des-francais-dans-les-media/.
317 http://www.bfmtv.com/emission/bfmtv-62percent-de-l-audience-des-chaines-info-1411129.html.
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7.2. Broadcast media

7.2.1. Current regulatory framework

The honesty of information and programmes is an obligation imposed on all audiovisual
media by the Freedom of Communication Act of 30 September 19863, It is mentioned
among the “ethical obligations” in the charters of the public corporations (France
Télévisions®?, Radio France? and France Médias Monde3?!) and in the agreements signed
by the private channels32 with the Conseil supérieur de l'audiovisuel (CSA), which is the
audiovisual regulator. According to section 3-1 of the 1986 Act, the CSA guarantees “the
honesty, independence and pluralism of information and the programmes that contribute to it”.
In the event of private or public publishers failing to meet their obligation of honesty and
accuracy in the presentation and treatment of information, the CSA can issue them with a
formal warning®z. If the breach is repeated, a penalty may be imposed®*. In the cas