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The collapse of the Rana Plaza in Bangladesh on 24 April 2013 resulted in the death of over 1,100 workers and many more injured workers. Consequently, it has again raised the debate about the social responsibility of multinational companies (MNCs) for their full production chain. European and North-American MNCs have responded to this with the adoption of two agreements. Although these agreements have been welcomed, being transnational private agreements, from a legal point of view, they raise some questions, especially about their legal status. This paper describes in brief the main legal challenges of these transnational, private agreements and how they can be (partially) be met. Secondly, the two agreements are analysed to what extent they meet those challenges. The paper concludes with some general considerations about their promises and limits to actually make a difference.
MNCs and labour rights
Characteristic of MNCs is that their production chains are spread over different countries. Many European and North-American clothing brands for instance have outsourced their sowing activities to countries where labour costs are low and low skilled labour is at hand. One of these countries is Bangladesh. From a business point of view this seems a wise strategy, since lower labour costs safes considerable on the production costs, which means a better position on the market and more profit for the shareholders. A practice that is has been labelled as a ‘race to the bottom’ or as ‘social dumping’.
 A practice that puts considerable pressure on labour rights. For MNCs there is also a downside to this practice. When it crosses the line of being decent this may for instance cause public contempt, in particular when it involves child labour
 or when the poor labour conditions result in the suicide of workers.
 However, the power of the management of a MNC may not always reach to the end of the supply chain, in particular when the production holds many different processes or when the production is subcontracted by the supplier.
Regulatory limits, options and challenges 
In this globalised context there are many legal challenges to regulate labour rights throughout the full production chain of a MNC. National legislation of the European and North American states is by nature limited to the territory of a state and therefore only applies to the establishments of the MNC that are settled in those states. A natural limits that is well protected by states when it comes to labour rights.
 International law on the other hand is able to define labour rights that ought to be ensured by all countries. The organisation par excellence on this is the International Labour Organisation (ILO), which has adopted over a hundred Conventions dealing with labour rights and a Declaration declaring four rights fundamental: forced labour, child labour; freedom of association and collective bargaining; and equal treatment.
 However, the ILO, like other public international organisations, can only address and bind its member states and not MNCs. 

The result of these limitations of national and international law is a regulatory gap with respect to the transnational situation MNCs operate in. In order to overcome this gap several actions have been undertaken. Some public international organisations, among which the ILO, have adopted a regulatory instruments addressing MNCs.
 Because these organisations lack formal competence to bind MNCs to their activities, these instruments are per definition legally non-binding. Meaning that these instruments are voluntary of nature and actually appeal to the MNCs’ willingness to operate as a social responsible corporation. 
Besides the actions of public international organisations, there are also actions of private organisations, in particular non-governmental organisations (NGOs), global union federations (GUFs) and MNCs themselves. In general NGOs put pressure on MNCs by targeting brands for ill-practices regarding labour rights within their production processes. At the same time they offer support to MNCs to tackle those ill-practices in a substantive manner in order to prevent repetition of those practices and improve overall performance with respect to the labour rights.
 GUFs negotiate with the management of MNCs on international framework agreements that also deal with the implementation of social rights throughout the MNC.
 Most of the MNCs however use unilateral codes of conduct that are part of their wider strategy on corporate social responsibility. To raise credibility of their CSR policy they are increasingly involving workers organisations and NGOs with the monitoring of their policies.
 All of these private actions have in common that none of the actors has a formal competence to create legally binding obligations. 

The transnational regulation of labour rights is thus limited to actions that are per definition voluntary of nature. Although from a legal point of view, legally binding measures are preferable, these voluntary actions might just as well be effective. To what extent they can be effective depends on certain aspects which have been examined in empirical case-studies and in (legal) theoretical considerations. These aspects include the involvement of all stakeholders, focus on implementation mechanisms and the development of preventive measures, instead of ex post compliance mechanisms, investment in capability building, deliberation and dissemination of information and good practices, and a private-public policy mix, as well as cooperation between international, transnational and national levels.

The Bangladesh Agreements
In response to the collapse of Rana Plaza and the subsequent call for MNCs to step up and take their responsibility, two agreements have been adopted. The first agreement, ‘Accord on Fire and Building Safety in Bangladesh’, is adopted on 13 May 2013, and the second agreement, ‘The Alliance for Bangladesh worker safety action plan’ is adopted on 10 July 2013.
 In this section both agreements will be analysed for the above mentioned aspects that are considered to enhance effectiveness of transnational labour regulation. 
Accord on Fire and Building Safety in Bangladesh (Accord)
The first aspect concerns the involvement of all stakeholders. Regarding the Accord these are in the first place the signatories of the Accord, which are essentially both side of the industry: employers and workers organisation. More precisely, these are over 80 (mainly European) MNCs, among which H&M, C&A, V&D, Zeeman, Primark, Marks and Spencer, Mango, Benetton and Inditex; and on the other side two global union federations: Industriall and UNI. Secondly, these are actors that have been assigned tasks by the Accord, which include trade unions that are active on plant/factory level, the suppliers of the signatory MNCs, the International Labour Organisation (ILO), nongovernmental organisations (NGOs) – among which Clean Clothes Campaign and the Worker Rights Consortium – and the Ministry of Labour and Employment of Bangladesh, and the Deutsche Gesellschaft für Internationale Zusammenarbeit GmbH (GIZ). Thirdly, these are actors that have endorsed the Accord, such as the Organisation for Economic Co-operation and Development (OECD). 
Concerning the second aspect, the implementation and compliance mechanisms (the content), the Accord not only defines obligations for the signatory companies, it also pays considerable attention to the implementation of the Accord. Hence, the Accord holds several provisions that aim to ensure a proper and swift implementation, including initial factory inspections, identification of factories that need immediate remediation measures, the establishment of a steering committee and an advisory board. The Accord is supported by an Implementation Team Report, which further defines the legal aspects and tasks of the Steering Committee, Advisory Board and the Chief Safety Inspector.
 Furthermore, it defines activities that were agreed to be undertaken, in particular data collection in order to identify supplying factories in Bangladesh and on the assessment of the Bangladesh textile industry factories. By means of preventive action, the Accord also institutes a training coordinator who will develop an extensive fire and building safety training programme in order to provide safety training to worker(‘s representatives) and management of supplier factories on a regular basis. Besides this implementation governance structure and the preventive activities, the Accord also provides a complaint process that empowers workers to raise concerns about health and safety risks in a safely and confidential manner, with the Safety Inspector. 

With respect to the third and fourth aspects, public-private policy mix and multi-level governance, the above makes clear, that the Accord seeks deliberate cooperation with all relevant stakeholders on all levels: MNCs; supplier factories; worker’s organisations (transnational and local); NGOs; international organisations; and national, regional and local public institutions. Secondly, it includes a mixture of public-private activities. The most prominent example of this is the Accord itself, which as transnational private initiative builds on the national public ‘Tripartite Plan of Action on Fire Safety for the Ready-Made Garment Sector in Bangladesh’, which was adopted earlier in 2013 in response to a series of fires in Bangladesh garment factories.
 
The Alliance for Bangladesh worker safety action plan (Alliance)
The Alliance was founded by approximately twenty American apparel MNCs, including GAP Inc., Macy’s and Wal-Mart, that together represent a majority of North American imports of Bangladesh made garment products. The Alliance is supported by several American employers associations and is additionally advised by Li & Fung, a Hong-Kong based sourcing company which does business with many members of the Alliance. Furthermore, the process of establishing the Alliance involved other stakeholders, among which the governments of the U.S. and Bangladesh, NGOs, and organised labour.

The action plan of the Alliance aims ‘to provide rapid implementation, worker empowerment, and the long-term support necessary to advance sustainable change in an industry that is vital to the economic future of Bangladesh’. To oversee the implementation of the action plan it establishes a Board of Directors which is composed by nine members, including an independent (elected) chair, four company representatives and four stakeholders representatives with relevant qualifications in the areas such as safety of workers, human rights and labour. The Board of Directors is entitled (not obliged!) to form a joint Board of Advisors with the governing body of the Accord. In order to develop uniform fire and building safety standards, a Committee of Experts will be established. These standards form the guidance for the inspections, which will be monitored and verified by independent third parties. Besides the establishment of these governing bodies, the action plan also promotes the training and empowerment of the workers. The latter is to result in a ‘hotline’ where workers can report – anonymous and with a third party – concerns on safety and in the establishment of Worker Participation Committees (WPCs). Training is to be provided by a Training Committee or task Force (yet to be decided by the Alliance) which will draw from best practices and recognised protocols on fire and building safety. Based on this information a uniform educational standard and curriculum will be developed. Third-party organisations will be selected to provide the training for factory workers, supervisors and management. The Alliance action plan is supported by a timeline, indication which actions are when to be undertaken and completed.
With respect to the third and fourth aspects, multi-level governance and public-private policy mixes, the following can be noticed. Except for the involvement of the U.S. and Bangladesh government, not much deliberate co-operation is sought with public institutions or initiatives, like the ILO or the Bangladesh tripartite action plan. Moreover, it is quite strongly in expressing the barriers of responsibility between that of the signing MNCs and that of the national factories and the government of Bangladesh. Hence, it remains an essentially private initiative, with collaboration with other private organisations, like for instance the third-parties to monitor and verify the inspections or to provide the training. Nonetheless, the draft ‘fire safety and structural integrity standard’ recognises the Bangladesh National Building Code, yet with the aim to levitate the standard to that of other internationally recognised standards. Which these are is left in the dark. Regarding the aspect of multi-level governance, not much evidence is found, at least, unlike with the Accord, such is for instance not expressed with the composition of the governing bodies established by the action plan of the Alliance.

The two agreements compared and some concluding considerations
When the two agreements are compared several things stand out. The Accord resembles more an international framework agreements albeit that it includes more stakeholders than the ones generally adopted between MNCs and workers’ organisations. The Alliance resembles more unilateral CSR policies with the involvement of (private) third parties for the monitoring and training. As for the implementation and compliance mechanisms, both agreements establish specific bodies to guide and oversee the implementation of the agreements, both also provide for a training programme for workers, supervisors and management, and both provide a form of empowerment of workers to report concerns on safety. There are also some interesting differences. The Accord puts more emphasis on actual inspection of factories and to remedy unsafe situations, whereas the Alliance is more concerned with the development of uniform standards to guide the inspection, it remains silent on the issues of remedies. The Accord is supported by an implementation team report, which is in fact an implementation plan that further defines the tasks and activities of the Accord. The Alliance is less specific in this, whereas the timeline provides a useful overview of when certain activities are to be undertaken, it does not make them more clear. Some required actions will become more clear though when the inspection standards are adopted, however, they focus on reporting and not on remedying them in a sustainable manner. 

As always it is dreadful that a disaster, in this case several with the collapse of Rana Plaza as top of the bill, is needed to make a substantial change. The most promising change with these two agreements is the fact that many MNCs are involved that together cover a substantially big part of the Bangladesh garment industry factories. Secondly, both agreements set a timeline of five years during which period the MNCs are committed to support their suppliers, financially and by capability building, without the thread of them ending a contract, or the option for suppliers to move to another MNC that sets lower requirements. However, to what extent these agreements can actually make a difference and bring about a change remains to be seen. Both have some advantages and disadvantages. Overall, based on empirical research on CSR policies and strategies and the above analysis on aspects that contribute to the effectiveness of transnational private initiatives, the Accord seems more promising than the Alliance.
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