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H'l'A'I'~rcnU.nt.uO p T J i 1969 
Rou1•uulutoc'Jc 

\ u J, , Ill lttlllll ' l'r IJM 11111'1 

( '"""'"'' ' lldhlt'kr•r, \pJ"'"""' • 
( )II A I' 1'''111 l•'rorn tlr•• ,, 

llnllll ' l Br tlllllll'd , 1-lllr•r rlf uf 

I Judlo(l! ( 'u1111l \ , j\\r•lll 11~101 . 

Hupr ,., .. ,. C 'our!. of 
~ r•l •llaHkll , 

,,,,,,,.,.,.,. ' 1\11111. 1 

P1· rr ('ruJi\1\1 

\fll'l llfll 'llllltj( fu•fon• II ,jll \ l'llill' 1'11111' 1 Jlldp;t , IIJIJII •Ifnlll 
I Jc•Hnt•lt•J' \\liM forllul to l11• ll "tl••llllljllt'lll. r•latld " 1 111111 

olllt •J'I'd l'lllllllllllt•tl to 1111' BoyH 'l't'l\111111~ 1-lt•hu••l 111 

'" ''" "''l', l':t•l,ruMku. I lt•lhll'kt•r· •lltl 11ot folt•c•k dul'l·t H 
\ 11' \\ of frr pj <'OIJIIIJil 1111'111 , IIIII iiiHll'rtlf fl( lllp;ht Klrtlc• h111Jc•n 
rur Jllllf. Tlu• :'\t•lriiiHkn Urwl r ic•l ( 'oltt'l drMIIlllf!lf•d nppr•l 
lnuf '" l"'llltuu n dt\'iclc·d ~c•l11n P1kn Huprc•uu• ( 'ourl 
nlfiruwcl, nud ln ~tt Tc•rm "'' t1ol••d prulru.I,Jc• juru4flll'ltota 
II\ flr thn pri"HC'•IIL nppt•nl. aua (1, H. 107H. Bt•t•ntuw• \\(' 
fillfl tlmt rf!II(Jiutiou nf thr• rou I itut tot ani ii'IHII«' prt•t«•JatNI 

I ' I >t•hll1JIIf'lll duld lanll lnf Ill 1111\ ,.,,,,., IIIII II r I lu• fl(tf' ur ··•schtc'lU 
\\Jill hu \ aulul••l lUI\ b"' uf tlw tult ur 1111\ cal \ ur \ IIIIIK'' nrch 
lllllll'f'" NdJ n •. , ,..,,, I ·M :.!Ill (t) Appc•llllll \\11 r•hflriCI'«I \\llh 

hlniiiJrll furi(NI c•htoc•k 111111 pu r '""with lh••tlllllllluntter 1111 
fl••nlltnl', nrt nc•l whit•h fctr 1111 111lult wuulel l11 fur~er• r\ uuclc•r Ne•lt Ur•\ 
Htnt I2H-110J t2) 

' Apfll•llllrtl "" 17 whl'lt r·nmmtllr•ll , uud 11 nppr•nr thnl ntulc•r 
Sohr11 lua hnv hr rould ho kf'pl 111 1111' lrnudtrl{ rwhnnl 1111111 hiM '111'41 
hJrlhdav 

Four of r hf '""'""n Jll llrt uf 1 "'' N ,,,,.,. k 1 Muprrmc <'cmrt 
thoqbt tb~t NPbra len lntutun JJrrWt lou whu h rtWJIItrt• thnt 
juvaJI• hearlnp be without n J•tl') 1 Nf'b He-' 8tn.t f4:i 20tUl:i (21, 
and I» baled on tho prflfJOndt~n """ of tho "' ldttnClt!1 Nrb R"v Stat 
l48-408.o3 (3), wen uncmn tltmlonal Thft Nobruka (•un t tuticm 
,,rovldcw, howver1 tbat ' o 1111 bttivo not 1h11 U ho h11ld uneu11 t.itu 
tJonal pt I y the cwncmmmM or five Jndpte I oh ('olllt I Art 
v, 12 





11NB \( 'KF.H !'. BTL\ T:'\ .. \H IJ. 

2 . . \ppdlnnt rwxt a~ks this Court to dc·cid<• whethf'r 
tlw pr<'p<Hrtlc•rnncc• of tiH' c•virlc•ncc ~tarHinrd for bun!t'n of 
proof in jtl\'<'rril<' court JH'OC'<'cdinp;s, n·quir<'<l hy :-\eh. 
f\tat. RC'\'. * 4:3 206.0:3 (~), sutisfjcs tiH' DtH' Pr<H.'<''c:: 

Cl:msc of the Foul't('('llth .\mC'JH.llllellt. 1 ru\H'V<'l', at the 
appcllmrt 's ju\ cnil<' c·ourt. hearing, his couns<•l n<'ither 
ob,iC'ctc•d to thC' prcpondf't'ance of the cvidetH'<' standard. 
nor a~k<'d the judge to lltnk<' a r·uling bas<'d on proof 
bc~·orHI a rensonable doubt. In explaining why he did 
not ~e<'k a dir<."rt appeal from the juvcnil<' court's dctC'r
mina.tion that appellant had committed th<' act upon 
which rested thr delinqucut child finding. uppdlant's 
rourts<'1 stated at oral aJ'gunwnt bdorc this Court: 

((It has been pointed out that r did not atta('k 
the sufficj<'ncy of thf' evidence. Of cours<', the n•a
son for that is obvious. The <'videnc<' is mor0 than 
sufficient to sustain a conviction of what h<' did. 
An appeal on the sufficiency of tlw evid<'llC<' would 
l1ave been close to frivolous.'' (Tr. 41-4:2. l 

Gi,·en this commenclahly forthright cxplar1ation by ap
pellant's coun~cJ, this casr is not an approprintr \'Phiele 
for considrratiou of t.)H• gtandard of proof in jtt\'<'nil<' 
proceedings. r. 

:3. Appellant finally a:;;ks UR to decid(' "lwt.lwr duP 
prOf'C'f'S is d'!rri0d bc·e~lllfl<'. as it. i:i elnitnPd, thP '\ehra~ka 
JH'O!'N'tltor Jrad unrc!ViC'walJIP disc:rc~tion wlwtlu•r h<' \\mtld 
proc·,.NI at!aiu~t. appr.lla11f. in juve11il<' c·m11t rnth<·r· than 
i11 ordi11ary rrirnilla1 proc•<•Pdillg;H. Tlw t'<•c•onl shows 

si\'C J,:.~i.~ for uppr·II:Jul 's c·l:ri111 I h:rl ht• h:rd :r ril!;hf lo n jmy t rinl. 
tS,-.c "(~w:sfion..: l'rc•H•Jllc·d" i11 .1111';:-dic·tioll:d Hl:dt•llwut, :rl :1 I, :r11d 
,\J!Jil•ll:wt's Brir•f, :rl 2.) Nor lr:1s :rny ol' I lw i\l'hl':lt-:l>:t l'umt~ ht•lu\\' 
JW~:ilNI lJII :JII.V l'lftlfrl proiPI'IHJn «'lnilll, 

:; Tlti ~ ( 'tJIJJ'I ha~· l'l·t·c·n I ly 1101 ,.cJ pmh:r hiP jmi.-:d i1•f iou to •·un:-<id~>r 

tl1i" i~..:JJc• 111 /11 l/11 /llnllf'!' of Stll/lllt'l ll'ill-'<lttJJ (~'>,· ·,,, '"'r: 1\1 ) ;, ' 0•1, I\ IS!', , 

prob:JI,Ir~ j11n-rlwt ir111 1111lt·d, - IJ. H. 



1.)-PFH {'llHL\M 

Dt~B.\CKf•:H 11. BHAl:'\.\UD. 

( 1) tiHlt appC'llnnt did not make"' this (•ont<'lll io11 
h~for<' the ju\'ellilc C'OIIl'L judge; (2) that app<•llant 
raised thl' is~uC' in his hnbC'ns c•ot'JHts )1C'lition but that it 
wa~ not passed on by tit<.' ~C'brnska Distrit'L Court; (:~) 
that tlpJH'11ant. did nul prc:::s LhC' District Comt's failure 
to con~idcr this i~suc i11 his appeal to the )\<•hraskn. 
suprC'mc Court. and nu1de on1y passing rcfcrentC' to Uw 
i~su<> in his brief to that court; and (4) lhat the opinions 
of r he :\-chn.1~ka Supreme Court did not pass on tlw is~u<'. 
nor ('\'E~Il refer to the contention. Given th<> bUITCllnC'ss 
of the record 011 this issue. in the exercise of onr dis
cretion, W<' decline to pass on it. Ro far as \W' havE:' 
bC'en made aware. this issue does not draw into question 
the n1lirlity of any Xcbra~ka. statute." ThcrC'fore. it 
could 110t. standiJ1g aJonc, be ~ubjcct to r<'view ill thi:-; 
Court l;y "·ay of an appP.al. SeC' 28LT. S. C'. ~ 1:2fli (2). 
·'[Il nsofar as notatio11 0f probable jurif:didion may lw 
regarded as a grant of the certiorari writ'' as to thi~ 
issu". we disiJJiss surh writ as irnproviclc'lltly grallt<'d. 
Jlli.sid:i11 , .. .\"r.l/; J"orl.·, 38:~ U. S. 502, .51:3. 

For tlte foregoing rf!asons this app<'nl is 

0 Tu !tis l'"'itirJTI fqr l:if:tft• habc·a.• c·c>qHtS, rqqH'IInlll did tllll allt'JJ;I' 

ft.<; to thi,., i.:'~m' that :111y ~t·l,r;~~J..:, f!lal11~ory provi:<iou was ill\':did. 
liHlc:.ad he dniuwd: ''l'l'litirHJPr is dc:privc·d of hi.'i lilll'rty IHHI<'t' llw 
F'ourfr·r•utll ArrwuduH'ut ,,f I IH· Con~l it 111 ion nf llu: 11 nil c•d St nii·H 
whr·n J,j:'\ right to a jill')' lri:tl :111d J!l'OII·I'Ii\'t' prot•l·dttn·..; 111' tlw 
t·rimirwl r·rJtlt• nrc• lr•fr 111 dt'lll'llll '"'Ill!' llllt'Olllrollc·d ditwn·liotl nl' 
fh''JiffJ·''l''ltclr H"' ''' wbt•IIJror p!•litwuPr Hho11l d IH• Jll'OI'f'l'dl'd :lp;llillt-~1. 

in juvr·nilf' '''''"'' ''r r:IH11IId ht• inftll'lllf'd :tg:tillf-11, i11 I )istrit•f ( 'nllt'l. 
IIIH.lt•r lht• jll'fl\'itoiiiiJ" ,,f I Ill' r·od(' ,,r t•rilllill:d lll'fll'f'diJI't•," II' it 1'!111 
l11: fsdrly e:tid tl11d lh1· Jll'l' l't•lllqr':i diFWJ'r•titllt 11111h·r N l'ln·nHIW law 
j~ "um·tmlmll,·d," or "''' "'"''.i''''' llJ n·\·i,.w, t l1iH iH nul '" 'c':tll"~' nf 

Jill}' t·~Jihl'i! lultrltJI)' (11'11\ tl'liiJrJ nwlti11g it f; llr·h, d. Nc•l1. Ht•v. ~1:11, 
§ 11: :LO.i.01, IJIII ;,, l('fld il'l J,:il"l'rl 1111 l:tll~IU1p;t • ill i':l'll l'll!>ik:l 1'!11'1' l:t\\. 
Ht·c· ,c;,,,,,. v. J\11 r·,Jif, I L1 ~ ~·l1 i;,IJ, I X~- W. :!d 101 ( 1!1 lrd; Jr'll(luf,• 

''· 'r'l/"{1' Jt,i .... ,.,, 111, 7:i, !II N. w. 2d ~ ~~~ . :.! 1:: ~ ~~ (HJ r,~l. 


	Illinois State University
	ISU ReD: Research and eData
	10-30-1969

	10-30-1969 Justice Harlan, Per Curiam
	John Harlan
	Recommended Citation



