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-
promptly to a gystem without o ‘white' sehool and
a ‘Negro' school, but just schools."  Jd., nt 442,

These cases, along with others, are the foundation of

my belief that there is no longer the slightest exense,

reason, or justification for further postponement of the

time when every publie school systeimn in the United
States will be a unitary one, receiving and teaching
students without diserimination on the basis of their
race or color. In my opinion the phrage “with all
deliberate speed” should no longer have any relevancy
whatsoever in enforeing the constitutional vights of Negro
students.  The  Fifth Cireuit found that the Negro
students in these school distriets are heing denied equal
protection of the law, and in my view they are entitled
to have their constitutional rights vindieated now with-
ot postponement for any reason,

Although the foregoing indicates my belief as to what
should ulmmly be done in this cage, when an indi-
vidual Justice is asked to grant special relief, such as
a stay, he must consider in light of past decisions and
other factors what action the entire Court might posslbly
take. I recognize that, in certain respects, my views
as stated above go beyond anything this Court has
expressly held to date. Although Green reiterated
that the time for all deliberate speed had passed, there
is language in that opinion which might be interpreted
as approving a “transition period” during which federal
courts would continue to supervise the passage of the
Souﬂbhern schoela from dual to unitary systems* Al-

“‘“I'ha obligation of the district courts, as it always has been, is to
assess the effectiveness of a proposed plan in achieving dmgm;o.ﬁom
There is no universal answer to complex problems of desegrogation
there is obviously no one plan that will do the iobinmwm
The matter must be assessed in light of the cireumstanees present
Jﬁ: m;;m available in each instance, Tt is ineumbent upo

se tonﬂﬁablahﬁb&me@m;ﬁ | promises me
ingful and immediate progress toward dis-establishing
Green v. County School .




o
though I feel there is a strong possibility that the full
Court would agree with my views, I cannot say definitely
that they would, and therefore I am compelled to con-

sider the factors relied upon in the courts below for
postponing the effective date of the original desegregation

order.
On August 21 the Department of Justice requested

the Court of Appeals to delay its original desegrega-
tion timeable, and the case was sent to the district court
for hearings on the Government’s motion. At those
hearings both the Department of Justice and the Depart-
ment of Health, Education & Welfare took the position
that time was too short and the administrative problems
too difficult to accomplish a complete and orderly imple-
mentation of the desegregation plans before the beginning
of the 1969-1970 school year. The district court found
as a matter of fact that the time was too short, and
the Court of Appeals found that these findings were
supported by the evidence. I am unable to say that
these ﬁndmgs are not supported. Therefore, deplorable
as 1t is to me, I must uphold the court’s order which
both sides indicate could have the effect of delaying total

desegregation of these schools for as long as a year.

This conclusion does not comport with my ideas of
what ought to be done in this case when it comes
before the entire Court. I hope these applicants will
present the issue to the full Court at the earliest possible
opportunity. I would then hold that there are no
longer any justiciable issues in the question of makin
effective not only promptly but at once—now: ;-.'rders
suﬁe}ent to vindicate the rights of any pupil in the
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