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Foreword

Concerns about climate change and the risks induced by nuclear power have led
many countries to induce a transition toward an energy system based mostly on
renewables. This transition is likely to take several decades, to require substantial
investments, and to be at least partially enabled by changes in individual behavior.

Given the challenges involved in such a transition, several countries have decided
to provide dedicated research funding for large-scale projects that result in insights
and innovations for accelerating the energy transition or reducing its costs. In
Switzerland, this has resulted in the creation of eight Swiss Competence Centers
for Energy Research (SCCER), among which the Center for Energy, Society and
Transition (SCCER CREST) is conducting research on non-technical aspects of the
energy transition.

This collective volume presents results from several research groups that have
worked on the governance of energy transitions in the context of the SCCER
CREST. It illustrates the unique possibilities arising in large-scale projects that
span more than the usual 3—4 years and that involve researchers with strongly
differing backgrounds and perspectives. Furthermore, it exemplifies how to success-
fully navigate the pitfalls that arise when academic research is confronted with
demands to provide simple and unified answers.

The contributions to this volume cover a wide range of topics in energy gover-
nance. Some contributions relate to the international context of energy policy—for
example, analyzing the question of how non-EU countries like Switzerland can
influence the development of EU energy policy. Other contributions investigate
national regulatory strategies—for example, whether past ideas, such as unbundling,
are still appropriate in a decentralized system or how legal settings can inhibit or
foster the development of new technologies. Finally, there are contributions that
connect policy and individual behavior, as illustrated by the study on the effects of
policy risks on wind power development as well as by the study of media coverage
of energy policy and its influence on voting behavior. Despite using different
perspectives and approaches, the studies published here do not only cover a wide
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range of topics, but they do so in a way that provides an overall picture of challenges
and potential solutions in governing an energy transition.

This illustrates important advantages of large-scale research projects: the ability
to decide jointly which topics are to be covered, to conduct research on similar topics
simultaneously, and to exchange results between individual teams early on. Due to
this coordination and exchange, individual research projects provide added value to
each other, and the overall achievement becomes more than the sum of the individual
projects.

The above examples also point to another important advantage of large-scale
projects: Such projects provide the funding required to analyze important questions
not only from a single but from several disciplinary perspectives. Imagine a collec-
tive volume on energy governance written solely by political scientists, solely by
legal scholars, or solely by economists. Even if all of these imagined books were
based on top-quality research, all of them would be impecunious compared to the
volume you are reading. Each of the above disciplines has its own way of perceiving
the world, of analyzing problems, and of inferring solutions. These ways overlap
only partially. Joining these perspectives provides a picture that is, albeit more
expensive in terms of research funding, much more informative.

But this scale of funding is not only a chance but also a challenge. Often, large-
scale research projects are asked to not only analyze a question from different
perspectives and compare results but also to arrive at joint results, preferably
based on joint approaches. Such demands are important for communicating over-
arching recommendations to persons outside academia.

But, if taken too far, such demands impoverish research. Progress in science
stems from controversies, from the unwillingness of researchers to accept easily
what they perceive to be false, from the drive to convince others who hold different
views. If contrasting views have to be merged, results become vague and consensual
with little prospect to provoke new ideas. If disciplinary methods are exchanged
completely for “interdisciplinary” approaches, the precision on which scientific
work hinges is diluted, and the ability to place results in an appropriate scientific
context is lost. Finally, the false ideal might be served (once again) that there is a
single “scientifically correct” answer to societies’ needs and questions.

This collective volume exemplifies how to step around these pitfalls. The contri-
butions are based on perceptions and methods stemming from different disciplines.
They do not seek consensus at all costs but feel free to provide diverging, and, in
some instances, even contrasting, perspectives and conclusions. Yet, it is clearly
visible that the contributions originate from a joint project, that the authors have
fruitfully engaged in discussions, and that they work toward common goals. The
collective volume thus provides a picture of energy governance that is not a total
perspective, where each element is configured to be a designated part of the whole,
but rather a coordinated arrangement of individual perspectives. This provides the
contrast and the level of detail that lead to a vibrant and informative picture.

In addition to these points, the collective volume provides a compelling argument
that research on energy governance has a vital role in facilitating a timely and
efficient transition to a new energy system.
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It is a futile hope that technological innovations will automatically induce a broad
deployment of “green” technologies or that large-scale transitions will not have to
rely on changes in individual behavior. Consequently, a timely energy transition will
require adjustments to policies, institutions, and framing conditions. But the transi-
tion will still take decades and will require the active engagement of a large and
highly diverse set of actors. Therefore, such adjustments have to be developed taking
into account the necessity of maintaining public support, of keeping essential actors
engaged, of integrating new policies and institutions in the context of existing ones,
and of ensuring coherence with international developments.

The contributions to this volume show how difficult it is to meet these challenges
but also how much research in energy governance can contribute toward easing the
energy transition. Even though research on energy governance has no shiny new
technologies to show, its impact on the success of the current energy transition is
likely to be substantial.

In summary, this collective volume is a remarkable achievement, thanks to the
quality of the contributions and to the efforts of Prof. Hettich and Prof. Kachi, who
not only initiated and edited this volume but also created and coordinated the work
package in the SCCER CREST that provided the frame for the research
published here.
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1 Swiss Competence Center for Research in Energy, Society
and Transition (SCCER CREST)

In 2014, the Swiss Confederation established the Swiss Competence Center for
Research in Energy, Society and Transition to respond to important challenges
posed by the Swiss energy transition, envisaged by the so-called “Energy Strategy
2050”. It was only in 2017 that 55 researchers within SCCER CREST decided to
form a specific work package dealing with energy governance. The work package
aims at identifying and providing recommendations to overcome governance chal-
lenges, thereby making energy governance more effective, efficient, and transparent.
The researchers seek to achieve impact by scientific analysis, by the provision of
data or legal recommendations on governance arrangements as well as by the active

P. Hettich ()

Institute of Public Finance, Fiscal Law and Law and Economics, University of St. Gallen, St.
Gallen, Switzerland

e-mail: peter.hettich@unisg.ch

A. Kachi

Faculty of Business and Economics, International Political Economy and Energy Policy,
University of Basel, Basel, Switzerland

e-mail: aya.kachi@unibas.ch

© The Author(s) 2022 1
P. Hettich, A. Kachi (eds.), Swiss Energy Governance,
https://doi.org/10.1007/978-3-030-80787-0_1


http://crossmark.crossref.org/dialog/?doi=10.1007/978-3-030-80787-0_1&domain=pdf
mailto:peter.hettich@unisg.ch
mailto:aya.kachi@unibas.ch
https://doi.org/10.1007/978-3-030-80787-0_1#DOI

2 P. Hettich and A. Kachi

engagement with stakeholders, and by creating new networks within governance
systems themselves. This book comprises some of their most important insights
from their research during the seven years of SCCER CREST.

To be effective, research on governance needs to cut through the several disci-
plines that make up the social sciences. As a consequence, our research in energy
governance is essentially interdisciplinary: In SCCER CREST, researchers mostly
from political science, law, and management contributed to the work package.
Nevertheless, research on governance necessarily draws upon frameworks of other
disciplines such as sociology and psychology, for instance. Only a broad perception
of governance allows us to evaluate, for example, the social acceptance of (energy)
regimes or to analyze the changes in investor behavior to complement existing
research findings from behavioral economics.

Involving such a great number of disciplines results in the use of a variety of
different methods, from normative to qualitative and quantitative empirical methods.
These methods include, but are not limited to, content analyses, comparative case
studies, network analyses, and interviews, as well as predictive analyses that are
based on theoretical modelling and simulations. Sometimes, different problem
perceptions, approaches, and methods give rise to conflicting results — this is to be
expected and inherent to the scientific process and not to be judged or resolved by the
coordinators of a scientific research project.

The variety of researchers involved in CREST’s work package on energy gover-
nance introduces a specific set of challenges to overcome barriers to collaboration.
First of all, in order to pursue the jointly set goals of our research, a shared perception
of the term “governance” is needed (Sect. 2.1). Second, a common understanding of
the abilities and limits of the different research methods is required to see what
research on “energy governance” might possibly achieve; we provide an overview
on the research presented in this book in Sect. 2.2. Furthermore, and inherent to
state-sponsored research projects, there is the understandable urge to provide
accountability for the research funds spent: Bureaucrats easily succumb to the fallacy
that, among any group of researchers, there should be a commonly accepted vision
of the future and a commonly accepted way forward; since this is mostly not the
case, we conclude this introduction with some thoughts on “narratives” (Sect. 3).

2 Research on Energy Governance

2.1 On “Governance”

Theories on “governance” have emerged in and have been transfused between many
of the social sciences. The term is used in many different ways today by different
researchers (as well as non-academics) and its meaning seems to be quite imprecise
and open to many different interpretations. That may be the reason, as Adrian
Rinscheid has put it, why various researchers representing different disciplines
(social sciences, law, economics) can cooperate under this “umbrella term”. For
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the purpose of this research project, we have incompletely theorized the term
“governance” in order to start the contemplated research of the energy system and
not to lose time trying to unify the several underlying governance theories.

In general, we see that the transformation of a whole industry requires overcom-
ing legal, political, and behavioral obstacles—that is, overcoming situations in
which the current state of governance impedes the transformation towards the policy
goal and in which more adequate policies, regulations, and processes could facilitate
the transformation. Against this backdrop, a common point of reference for our
research might have been set by Elinor Ostrom, who would “ask where the rules that
individuals use in action situations originate”.! The policy process theories applied
by Raphael Klein and Matthias Finger basically still use that approach to understand
why actors behave as they do; of course, because actors are not totally rational and
the policy process is complex, their approach has undergone some refinement.

Applying this perception of governance, we analyze obstacles to good gover-
nance by highlighting the role of key actors including the results they achieve. The
key actors in energy governance are inherently heterogeneous in their policy pref-
erences as well as in their practices of handling, steering, and defining policies and
markets. These actors are also multi-leveled: Some are nested state actors (munic-
ipalities, cantons, and federal government), others are non-state and transnational
(e.g., individuals, market participants, political parties and interest groups, industry
associations, and NGOs). Incorporating this broad battery of actors into a compre-
hensive—legal, political, and economic—framework of analysis helps to investigate
not only formal procedures, such as political and democratic processes, but also
market behavior and societal practices. As evidenced in the contribution by Lena
Schaffer and Alessio Levis, researchers of energy governance are not only interested
in the policies and institutions that have to be implemented and designed for a
successful energy transition; they are also investigating how the relevant actors
discuss energy policy within the public sphere—that is, how these actors establish
governance mechanisms from discourses.

Keeping this in mind, we understand why scholars of political science like Adrian
Rinscheid refer to Rod Rhodes in order to shed light on the various understandings
of governance, stipulating that governance is a new (at that time) and different
(or “complementary”) mode or process of governing that can be distinguished
from markets and hierarchies as governing structures.” Governance, according to
Rhodes, is described as “self-organizing, interorganizational networks” that are
somewhat autonomous from the state and resist central guidance; the “challenge
for government is to enable these networks and to seek out new forms of

'Ostrom (2005), p. 19.
2Rhodes (1996), p. 652.
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9

co- operation”.® This approach is more comprehensive than those we sometimes find
in the economic literature.*

Thus, most of our research on energy governance analyzes how the behavior and
practices of the actors in the energy industry influence policy implementation and
how they feed back into the existing legal, political, and economic framework,
reshaping the dynamic energy governance system. Consequently, we focus on the
behavior as well as the positive and normative framework of political actors,
bureaucracies, courts, international organizations, lobby groups, civil society, eco-
nomic actors, and individuals; our analysis comprises the emergence of new policies,
the enabling of such policies by use of legal instruments and procedures, and the
implementation of such policies including their feedback loops. For legal scholars
like Markus Schreiber, this requires to look beyond governmental or legislative
behavior and to take into account the actions of private actors, including public-
private hybrids, and the possibilities for cooperation between the state and the
private sector.” For legal scholars, the governance perspective has the advantage
of analyzing the actual state of affairs, without being narrowed down too early by
preconceived, normative notions such as the rule of law or democracy(’—this, of
course, does not preclude the inclusion of normative elements such as “good
governance”. Nevertheless, and again referring to Rhodes, governance by self-
organizing networks may be seen as a challenge to democratic accountability, but
it might also be seen as a mode of governing that empowers citizens.’

2.2 The Governance of the Energy Industry

This book is structured in three parts. Part I deals with the interactions between the
Swiss and European energy systems and policies, taking into account the Swiss
system of multi-level governance. Against the backdrop of these and other frame-
work conditions, in Part II, we take a closer look at state and non-state actors that
drive (or are affected by) the energy transition; actors, which might use certain
catalysts or which might face obstacles. The first two parts place greater emphasis on
international and domestic institutions, laying out legal, political, and business
contexts in which incentives and behaviors of various actors are considered. Based
on the observed behavior of these actors, in Part III, we illuminate some of the
emerging and more detailed questions to be answered with regard to two types of key
actors: voters and other stakeholders such as industry players and interest groups.
The overarching question that runs through Part III is what type of issues we need

3Rhodes (1996), p. 666.

*See, e.g., Williamson (2000), p. 597.

5Cf. Hoffmann-Riem (2011), p. 18.

SMiiller (2008), p- 58 et seq.; Schuppert (2008), p. 13, 27.
"Rhodes (1996), p. 666 et seq.
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solve in order to mitigate policy and acceptance risks that are expected in the process
of an energy transition in Switzerland.

2.2.1 Interactions Between the Swiss and the European Energy System
in the Context of the Swiss System of Multi-Level Governance
(Part )

Developments in international energy governance are important and often neglected
conditions for the success of the Energy Strategy 2050. Such developments poten-
tially comprise global climate policy, the changing institutional landscape of energy
governance, changes in the political economy of renewable energies and European
energy geopolitics, developments of global oil trade and markets, and new transna-
tional challenges provoked by a global digital revolution (e.g., cyber security of
smart grids). In this first part of the book, we analyze how the Energy Strategy 2050
interacts with such developments: Which developments on the global and European
level will impact the success of Swiss energy governance? And how can Switzerland
leverage its assets and strengths to support an energy transition on the European or
even a global scale? Such questions, of course, are more easily answered by learning
from experiences abroad, as seen in the comparative analysis by Sebastian
Heselhaus, who describes the quest of the EU and Switzerland to shape the future
energy mix: Should these entities combat climate change or prioritize security of
supply? In the global context, energy governance also points to quite complex
interactions between different actors at multiple levels, which is clearly visible in
the field of climate change law: The chapter by Julia Hénni and Tienmu Ma seeks to
provide an overview of how this interaction—involving judicial, legislative, and
executive actors at the national, European, and international levels—has shaped how
the area of climate change is regulated in Switzerland and beyond.

As the contribution by Benjamin Hofmann, David Kolcava and Philipp Thaler
shows, Switzerland may be seen as a shaper in European electricity governance:
Swiss influence is especially visible in matters related to grid management and cross-
border electricity trade. Despite being a non-EU country, Switzerland has relatively
high access to important European governance bodies. Switzerland also possesses
structural power in serving as a European transit hub for electricity and as an
important source of technical expertise. However, the authors highlight uncertainties
resulting from the present lack of an electricity agreement between Switzerland and
the EU, giving rise to a recommendation to strive for viable forms of energy
cooperation with the EU and to strengthen the transit function and technical exper-
tise of the country. Putting a policy transfer from Europe on display, Leonore Haelg,
Tobias S. Schmidt and Sebastian Sewerin observe how policy instruments to boost
the deployment of RE have diffused from frontrunner countries like Germany to
jurisdictions like Switzerland: Switzerland implemented its first comprehensive
support policy with the adoption of a cost-covering and technology-specific feed-
in tariff in 2009, following Germany’s example. Nevertheless, policy designs look
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very different in both countries, which makes it interesting to examine the reasons
for these policy design differences.

2.2.2 Catalysts and Obstacles for State and Non-state Actors Driving
the Energy Transition (Part II)

Given the Swiss federalist system, the enabling of policies in the context of a multi-
level governance structure provides interesting insights as well. Martin Fohse
emphasizes the fact that the energy sector has been subject to regulation since
ancient times, with the cantons as primary drivers of lawmaking in Switzerland.
Recently, however, more and more competencies have been transferred to the
federal level. This transfer, together with the increasing complexity of the subject
matter, has led to a legal framework that is difficult to understand and to apply, even
for legal experts. It becomes clear that the Energy Strategy is the result of different
energy strategies and networks of affected stakeholders and shaped not only by
legalistic considerations of good lawmaking but very much also by dynamics of
power, agency, and politics. Particularly, we see that Swiss multi-level governance
affects the formulation and implementation of energy policy goals, for instance,
because of the necessity to achieve sufficient socio-political acceptance for certain
policy instruments. In this context, Raphael Klein and Matthias Finger investigate
the impact that the electorate can have on the transition towards carbon neutrality, in
particular looking at the Swiss electricity market. They use a hybrid agent-based
model that allows them to study which policy instruments are more likely to be
implemented depending on the Swiss electricity market progression and on policy
actors’ interests. They show that the electorate has a limited impact on the policy
chosen and on the electricity market. Overall, an environmentally conscious elec-
torate leads policy actors to select the carbon tax as a policy most often, which has
the adverse effect to increase the electricity price and to exacerbate the import
dependency in winter. At the same time, this is not sufficient to stem the construction
of gas turbine power plants.

Confronted with visible state action driving energy governance, we easily lose
sight of bottom-up approaches that enact decentralized, local energy strategies.
While the energy sector is moving away from a traditional utility regulation to a
market regime, we may identify private arrangements that coexist with public-sector
regulation. Consequently, it is important to know how legal and political processes
are influenced by and impact the practices and processes of local and private actors
in the governance system. This way, we account for the fact that energy governance
not only comprises state institutions but a broad variety of stakeholders that have
their own agendas and interests—e.g., private service providers, existing market
participants, and municipalities that all work towards the creation of self-sufficient
energy regions or that adopt localized energy strategies. Thus, we acknowledge that
these actors construct governance arrangements that do not involve governmental
actors (e.g., area networks or virtual power plants using privately owned heat
pumps).
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One of the newly emerging hybrid actors in energy markets are utilities that not
only carry out the public tasks assigned to them by the legislator but that are also
active as entrepreneurial entities in the private sector. Andreas Abegg and Phil
Baumann shed light on these activities, which range from electricity products for
large customers, photovoltaic and e-mobility installations to services in the field of
building services engineering, internet offerings, and the sale of household appli-
ances and which can give rise to distortions of competition. As they point out, it is
not only cross-subsidization but also financing advantages, exceptions to taxation,
and considerable economies of scope that need to be considered when allowing such
entities to operate on private markets. In this context of new business models, Mary
Jean Biirer, Matthieu de Lapparent, Massimiliano Capezzali, and Mauro Carpita
point out that we continue to measure progress on energy transitions in a superficial
and extremely limited way, while the study of smart second-generation policies for
the energy transition is neglected in the literature. Understanding how to redesign
energy governance to allow for business model reconfiguration among incumbents
and how to stimulate business model innovation from start-ups and new entrants is
important for a viable energy transition in the long term. Existing laws will often not
be suited to accommodate a new technology or business model, and the legislator
may be slow in reacting to these new challenges. As evidenced in the contribution by
Peter Hettich, many innovative business models with a potential of benefiting the
consumer might be preempted by overcautious regulation, e.g., looking at the
restrictions in the use of smart meter data or taking into account the effects of grid
charges. However, as Markus Schreiber shows in his contribution, legal provisions
may also serve to promote innovation: In his view, laws which stipulate favorable
conditions for renewable energy sources might serve as an obvious example. In his
contribution, Markus Schreiber investigates how the legislator, regulatory agencies,
and private standard-setting bodies are responding to three different energy innova-
tions: new renewable energy sources, new storage systems, and smart grids. He
seeks not only to analyze commonalities and differences in the approach but also to
identify best practices.

In summary, these contributions show that a thorough understanding of the
agendas, interests, and arrangements of actors involved in the energy transition
helps to make recommendations for a suitable legal, political, and business frame-
work for the transformation of energy systems—a framework that fosters the goals
of energy market regulation on all levels of the state and strengthens private
autonomy at the same time. In particular, we have to ask which innovative forms
of governance (e.g., network governance and forms of self-regulation) help to
achieve a sustainable energy future, enabling adaptive and interactive systems
which are able to learn and improve.
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2.2.3 Understanding the Pressure Points of Policy and Acceptance Risks
in the Context of Everchanging Framework Conditions (Part I1I)

In order to find more effective policies, it is important to know how interests and
practices of key stakeholders can influence energy policymaking. Only if the role
played by competing domestic interests is understood, can a sustainable transforma-
tion of energy systems succeed. In light of the asymmetric redistribution effects
generated by a transformation of the energy system, we again need to look beyond
state actors and make inquiries about the socio-political acceptance of certain
policies by a variety of stakeholders such as voters, interest groups, and individual
companies. Moreover, energy governance needs to respond to the puzzle that public
acceptance for renewable energy technologies and policies is high, whereas the
implementation of policy innovations is slow, particularly compared to other coun-
tries. In order to trace the socio-political barriers of a sustainable transformation of
the energy system, we therefore need to examine strategic choices and other sources
of influence asymmetries among different interests. With this in mind, the first two
chapters of Part III look into challenges around voter perceptions, and the last two
chapters focus on other stakeholders such as interest groups and individual
companies.

Moving beyond the topic of diffuse public support, this part of the book first
identifies two specific factors of energy policymaking in Switzerland that need to be
addressed with regard to voter preferences. Here, media coverage of certain issues
plays an important role: Adrian Rinscheid and Linards Udris investigate the patterns
in media coverage in Swiss energy policymaking and the extent to which the media
influence voters’ decisions at the ballot. Based on the media coverage in the run-up
to three recent energy-related referenda (2015 initiative “Energy tax instead of
VAT”; 2016 nuclear phase-out initiative; 2017 referendum on the federal Energy
Strategy 2050), they demonstrate that the three energy policy referenda are charac-
terized by patterns similar to non-energy votes but also have distinct features. They
find that the failure of the phase-out initiative can be partly explained by exposure to
newspaper coverage: One in four left-wing voters who had initially been in favor of
the popular initiative but were exposed to strongly negative coverage about it during
the “hot” campaign phase changed their initial voting intention. Looking at the
evolution of public discourses on energy policy in general, Lena Schaffer and
Alessio Levis analyze another important factor reflecting policy discussion and
contestation within the political arena from a more macroscopic viewpoint: They
make a case for the disaggregation of energy policy and its public perception to add
to our understanding of energy transition pathways, allowing for a more compre-
hensive understanding of the idiosyncrasies of Swiss energy policy regarding tem-
poral as well as sectoral variation. In their contribution, they argue that an increased
politicization of energy policy may affect future policy choice, and thus any account
on energy transition policy needs to scrutinize potential feedback effects from
policies that will manifest in policy discourses.
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Another crucial factor for achieving the objectives of the Swiss Energy Strategy
2050 is to mobilize sufficient amounts of capital. While investments in energy
infrastructure used to be exclusively the domain of electric utilities, recent experi-
ence shows a rise in investor diversity, suggesting an increasing importance of
institutional investors, such as pension funds and insurance companies and commu-
nity finance. However, despite the entrance of new investors and significantly
reduced technology cost, “soft costs”—e.g., the policy risk premium and the cost
of capital—still hamper the financing of projects in Switzerland. Lowering these
costs—which are perceived differently depending on investor type—may be impor-
tant for achieving Swiss energy policy targets.

Looking specifically at wind energy, we see that the administrative processes in
Switzerland are particularly long and complex, with the planning phase taking up to
a decade, more than twice as long as the European average. Against the backdrop of
the slow development of wind energy projects in Switzerland, Anna Ebers Broughel
and Rolf Wiistenhagen quantify the risk premium that lengthy permitting processes
imply for wind energy investors in Switzerland; they suggest ways to reduce policy
risk, i.e., ways to design “investment-grade” policies. They have empirically inves-
tigated the policy risk premium for financing renewable energy projects to get a
realistic understanding of how capital flows from different investor groups (e.g.,
institutional investors vs electric utilities vs retail investors) will change under
various policy scenarios. Their model shows that the highest profitability risks are
related to the availability of feed-in tariffs, but other changes in the permitting
process can also have a critical impact on the project’s bottom line. The findings
illustrate that energy project developers in Switzerland face a significant policy risk
premium in the pre-construction stage.

Part III closes with the work by Duygan et al. by zooming out and providing a
bird’s eye view of perceptions on the energy strategies pursued by various interest
groups, companies, and cantonal administrations in Switzerland. With regard to
issue dimension, too, their work provides a rare opportunity for us to peruse through
those actors’ perceptions on a wide range of transition measures that have been
debated in the context of the Energy Strategy 2050: electric vehicles, wind energy,
deep geothermal energy, hydropower, and feed-in tariffs. By using novel data from
an original survey conducted with more than 300 energy actors, they show that there
is large variance in how realistic these actors think the Energy Strategy 2050
measures are in each of the aforementioned energy subdomains. Some actors believe
strongly that the considered measures are absolutely realistic, while others believe
the opposite. In some cases, such beliefs are correlated with the degree to which the
actors are engaged with media-related activities, implying that what voters see in the
media could reflect only the perception that is on one end of the stakeholder
perception spectrum. As Rinscheid and Udris find out, voter opinions can depend
substantially on what is covered by mainstream media. Therefore, these findings
combined, we illuminate an emerging challenge that policymakers will face in the
near future: How can they make sense of the divergence in energy stakeholder
perceptions about the transition paths, and how can they communicate on it with
voters without biases?
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In short, Part III of this volume covers the concluding elements of the regulatory
cycle, evaluating the impact of specific energy policies on various actors and their
views. It also reminds us of the fact that, in addition to designing and implementing
specific energy policies, policymakers in Switzerland will likely be required to better
communicate the diverging views and preferences held by energy actors to their own
voters. Elections and referenda will then determine the level of public acceptance for
each of these measures, all of which gives rise to new issues on diverse political
agendas that will let new legislation emerge.

3 A Narrative for the Energy Transformation?

Given the plethora of findings and recommendations compiled in this volume, the
reader rightly will ask whether these can be stitched together into an integrated
narrative, thereby providing guidance on how to transform an energy industry.

In general, public funding agencies nowadays are keen on having such narratives
because they make it easier to explain to politicians and taxpayers how research
projects have contributed to the achievement of political goals. For communication
purposes, significant funds are reserved for image videos and shiny brochures, even
in basic research, even in the social sciences. On the upside, a decreasing distance to
politicians makes it easier for social scientists to obtain third party funding to pursue
their research interests. On the downside, such funds rarely are granted without
strings attached. When funding research in the social sciences, politicians are not
only deprived of photo opportunities in laboratories or high-tech industrial plants;
they will also have a hard time to accept that most research that is done in the social
sciences will materialize just in text and will not be commercialized: There are no
technologies to be explored and developed, no innovations to be developed for
commercialization.

In contrast to technical research producing technical innovation, the research
results in the social sciences are less tangible. In particular when pursuing contro-
versial political projects, politicians might still hope that social scientist help them to
achieve “social innovation”—that is, to find ways to increase the social acceptance
of the government’s plans for the energy industry. It is questionable, however,
whether a government should ask researchers to engage in such “social engineer-
ing”. Commonly accepted policy goals (e.g., a carbon-free energy supply) should
not be mixed up with political goals (i.e., the Energy Strategy 2050). A statement by
Henry Kissinger comes to mind:

[I]n some respects the intellectual has never been more in demand; that he makes such a

relatively small contribution is not because he is rejected but because his function is
misunderstood. He is sought after enthusiastically but for the wrong reasons and in pursuit
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of the wrong purposes. . . . [A]ll too often what the policymaker wants from the intellectual is
not ideas but endorsement.®

Of course, politicians wish their policy proposals to appear science-based and,
consequently, without alternative. Vice versa, researchers always have to fear that
their research could be steered or channeled to support a political goal. Such fears are
fomented when, as it is often done these days, the research results of very diverse
research groups are boiled down into simple narratives that tell readers, briefly, how
funded research contributed to one or another political goal. As John Kay and
Mervyn King recently phrased this phenomenon:

Our need for narratives is so strong that many people experience a need for an overarching
narrative — some unifying explanatory theme or group of related themes with very general
applicability. These grand narratives may help them believe that complexity can be man-
aged, that there exists some story which describes ‘the world as it really is’. Every new
experience or piece of information can be interpreted in the light of that overarching
narrative.’

Drawing from the intriguing allegory of the hedgehog and the fox, Kay and King
circumscribe beautifully what is wrong with such an approach:

The hedgehog knows one big thing, the fox many little things. The hedgehog subscribes to
some overarching narrative; the fox is skeptical about the power of any overarching
narrative. The hedgehog approaches most uncertainties with strong priors; the fox attempts
to assemble evidence before forming a view of ‘what is going on here’. We both have the
experience of dealing with researchers for radio and television programmes: if you profess
an opinion that is unambiguous and — for preference — extreme, a car will be on its way to
take you to the studio; if you suggest that the issue is complicated, they will thank you for
your advice and offer to ring you back. They rarely do. People understandably like clear

opinions but the truth is that many issues inescapably involve saying ‘on the one hand, but

on the other’."

In order to provide some closure to this extensive research project, the editors of
this volume would very much like to provide the readers with the two or three “most
important” recommendations for decision makers. However, this would devalue,
even deface, the work of our researchers. In order to properly consolidate the results
contained in this volume, the assumptions and value judgments that are the founda-
tions of our work would need to be discussed extensively. It is very unlikely that a
consensus could be reached on only a few of the many parameters that influence the
success of the energy transformation. With good reasons, for example, the assump-
tions of the government regarding the electricity demand in 2050 may be regarded as
frivolous by some or as well-founded by others. Consequently, with an aggregation
of our results and a push for consensus, recommendations will become much more
generic and, therefore, meaningless. Even if such consensus could be achieved, good
advice for decision-makers would require not only a reference narrative but also an

8Kissinger (1959), p. 30, 33.
°Kay and King (2020), p. 219.
'°Kay and King (2020), p. 222.
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admission that this narrative could be false; we would therefore need to provide
decision-makers with a set of alternative narratives that might be relevant, as well. 1
Since, in this volume, the overarching narrative is set by the government in the form
of its Energy Strategy 2050, it seems indeed a formidable task for researchers to
challenge the government’s narrative in every conceivable way in order to detect
misconceptions and potentials to make it more resilient to alternate futures. This
would constitute a huge task in itself and a task that does not form part of the
research design chosen here.

While the urge to disseminate the results of large (and expensive) research
projects to the wider public is innocuous, the push for integrated narratives is not.
The Oxford English Dictionary defines a narrative as “a story or representation used
to give an explanatory or justificatory account of a society, period, etc.” Based on
this definition, Nobel Prize-winning economist Robert Shiller shows, in his recently
published book, how such narratives may go viral and cause or support changes in
the economy and in economic behavior.'> For political scientists familiar with
narrative studies, this is nothing new: Already in 2012, our research partner Giorel
Curran emphasized that narratives and discourses are central to how we interpret and
understand the world:

The capacity to construct and disseminate compelling stories about particular issues is hence
critical to an agent's capacity to advance their interests (sic!).'?

In policy studies, the relevance of narratives has even led to the development of a
distinct research program, bound together by the “Narrative Policy Framework”,
which has resulted in several hundred academic publications over the past decade.'*
These studies focus on the power of narratives in various ways, for instance in terms
of their influence on public perceptions. As Elizabeth A. Shanahan and colleagues
put it:

Policy narratives are the lifeblood of politics. These strategically constructed ‘stories’

contain predictable elements and strategies whose aim is to influence public opinion toward
support for a particular policy preference. '

Giorel Curran rightly points out that “[t]he capacity to shape the main knowledge
claims of discourses so that the interests of some actors are promoted while others
are contained thus connotes a considerable exercise of power.”'® Such power has not
been granted to the editors of this volume. In order to form a narrative, we would
need to select the supporting elements suitable for the composition of a storyline,
bypassing a process that normally is, at least in part, left to the peer review process
that validates contributions to the progress of science. Conflicting results, that

"Kay and King (2020), p. 285.

12Shiller (2019).

13 Curran (2012), p. 236.

14E.g., Shanahan et al. (2011), p. 535 et seq.; Shanahan et al. (2018), p. 173 et seq.
15 Shanahan et al. (2011), p. 374.

'®Curran (2012), p. 236.
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normally would point to possibilities for further research, would most probably find
their place based on how they fit the overarching narrative. Furthermore, connecting
the research results of this volume towards an integrated narrative would necessarily
be a construct, since the individual researchers involved never have intended that
their results should support a general storyline. In short: Joint visions and common
narratives are not indispensable parts of the scientific method but rather political
instruments.

The analysis of discourses and narratives in a certain field of interest ex post is
completely different from drafting and constructing narratives for the use of agencies
and policymakers ex ante. While the ex post analysis of narratives is an accepted
field of scientific research, the ex anfe construction of narratives forms part of a
playground for public affairs departments and spin doctors. We are confident that the
readers of this volume will understand our qualms, that they will accept our
conclusion that there is no easy recipe to follow here, and that they will enjoy the
diversity of insights furnished to them when reading this book.
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Abstract This chapter explores the relationship between Swiss climate change law
and the international and European climate change regimes. At the international
level, the chapter reviews the three major international agreements regulating the
field: the United Nations Framework Convention on Climate Change (UNFCCC),
the Kyoto Protocol to the UNFCCC, and the Paris Agreement. And at the national
and regional levels, the chapter briefly describes the CO, Act—often considered the
heart of Swiss climate change policy—and questions whether it will prove effective
in achieving its explicitly stated emissions reduction targets. The chapter then
reviews the most significant recent innovation in the evolution of Swiss climate
change policy: joining the Emissions Trading System (ETS) established by the
European Union. Due to long-standing problems afflicting the ETS, the authors
raise doubts about whether Switzerland’s joining the scheme will lead to meaningful
reductions in the country’s greenhouse gas emissions. As an alternative to an
ETS-centric approach, the authors refer to an approach centered on human rights.
Drawing on the jurisprudence of the European Court of Human Rights (ECtHR), the
major international climate change agreements, other sources of international law,
and the recent Urgenda decision of the Supreme Court of the Netherlands, the
authors argue that under the human rights approach, Switzerland would be obligated
to take stronger measures to reduce emissions than it could hope to achieve through
the ETS and the CO, Act alone.

1 Introduction

Perhaps more than in other areas, the field of climate change law involves a complex
interaction among different actors at multiple levels of governance. This chapter
seeks to provide an overview of how this interaction—involving actors at the
national, European, and international levels—has shaped the way in which the
field of climate change is regulated in Switzerland. The aim of the chapter, then,
will be to explore the relationship between Swiss climate change law and the
international and European climate change regimes; and a further aim will be to
show how Switzerland’s approach to regulating this area might be improved in light
of recent developments in the field of human rights law.

The chapter is divided into four main parts. The first part (Sect. 2) presents an
overview of the international climate change regime as embodied in the United
Nations Framework Convention on Climate Change (UNFCCC), the Kyoto Protocol
to the UNFCCC, and the Paris Agreement. Switzerland is a state party to all three
agreements. The second part (Sect. 3) describes the current version of the CO, Act—
often considered the heart of Swiss climate change policy—and questions whether it
will prove effective in achieving its explicitly stated emissions reduction targets.
Section 3 then discusses the most significant recent innovation in the evolution of
Swiss climate change policy: joining the Emissions Trading System (ETS)
established by the European Union. It will be argued in the third part (Sect. 4),
however, that the long-standing problems afflicting the ETS raise doubts about
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whether joining the scheme will lead to meaningful reductions in Switzerland’s
greenhouse gas emissions. As an alternative to an ETS-centered approach, the fourth
and final part of the chapter (Sect. 5) suggests the possibility of a reorientation:
Drawing on the jurisprudence of the European Court of Human Rights (ECtHR), the
major international climate change agreements, other sources of international law,
and the recent Urgenda decision of the Supreme Court of the Netherlands, it argues
that under the human rights approach, Switzerland would be obligated to take
stronger measures to reduce emissions than it could hope to achieve by joining the
ETS and implementing the CO, Act.

2 Switzerland and the International Climate Change
Regime

Switzerland does not rank as one of the main emitters of greenhouse gases in the
world today: According to official data reported in 2015, it is only responsible for
around 0.1% of today’s global greenhouse gas emissions, which amounts to approx-
imately 6.4 tons per capita per year.' In spite of this, the effects of global warming
are felt to a greater degree in Switzerland than in many other countries, both in terms
of the raw increase in temperature and in terms of the life-threatening ramifications
of that increase. Thus, according to Proclim (Akademie der Naturwissenschaften
Schweiz)/[TPCC Switzerland,2 the average annual temperature in Switzerland has, in
the last 150 years, risen about twice as much as the global mean, with a global mean
temperature increase of about 0.85 °C, as compared to a mean increase of 1.8 °C in
Switzerland.®> These significant rises in temperature over such a short period of
time—considerably more rapid than the relatively gradual temperature changes of
pre-industrial times—are suspected of causing deadly natural events, such as
mudslides and landslides in mountainous areas of Switzerland.*

'See “Switzerland’s intended nationally determined contribution (INDC) and clarifying informa-
tion,” available at the UNFCCC website at: https://www.unfccc.int.

2IPCC Switzerland, run by ProClim on behalf of the Federal Office of the Environment, aims to
provide specific information on the IPCC that is relevant to Swiss researchers and stakeholders, as
well as to the general public in and from Switzerland.

*See Swiss Academies of Arts and Science (2016), p. 14, summarizing national studies in
Switzerland prepared for the IPCC ARS (https://www.ipcc.ch/report/ar5). The IPCC was
established by the United Nations Environment Programme (UNEP) and the World Meteorological
Organization (WMO) in 1988 with the aim of providing the world with a scientific view on the
current state of knowledge on climate change and its potential environmental and socio-economic
impacts (https://www.ipcc.ch/about). The most recent data from the Swiss Federal Office of
Meteorology and Climatology, from 2019, indicates an even larger increase of 2.1 °C in the
previous 150 years. See “Climate Change in Switzerland,” available at https://www.meteoswiss.
admin.ch.

*See, e.g., McClanahan (2019); see also “Klimaseniorinnen reichen Klage ein”, Neue Ziircher
Zeitung (25 October 2016), available at https://www.nzz.ch, which describes the first climate
change-related lawsuit filed in Switzerland. The lawsuit was filed by a group of elderly women
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Despite not being a major greenhouse gas emitter, Switzerland has reacted
sensitively to the global problem of climate change. It has ratified the UNFCCC,
the Kyoto Protocol, and the Paris Agreement. All of these agreements impose greater
obligations and expectations on Switzerland and other developed countries than the
corresponding obligations they impose on developing countries. The following three
subsections review and compare the respective agreements.”

2.1 The United Nations Framework Convention on Climate
Change (UNFCCC)

2.1.1 Overview and Main Purpose

The UNFCCC was opened for signature at the 1992 Rio Conference and has been in
force since 1994, with 195 parties. The UNFCCC is a framework convention, in the
sense that it sets the most important guidelines but does not impose any substantive
targets.

According to Art. 2 of the Convention, preventing dangerous human interference
with the climate system is the aim of the UNFCCC. The primary objective is “fo
achieve (. . .) stabilization of greenhouse gas concentrations in the atmosphere at a
level that would prevent dangerous anthropogenic interference with the climate
system. Such a level should be achieved within a time frame sufficient to allow
ecosystems to adapt naturally to climate change, to ensure that food production is
not threatened and to enable economic development to proceed in a sustainable
manner.”

2.1.2 Main Principles

In their actions to achieve these aims, the Parties to the UNFCCC are to be guided by
four main principles (Art. 3 UNFCCC).

First, the Convention states that the Parties should “protect the climate system for
the benefit of present and future generations of humankind, on the basis of equity

claiming that the Swiss government violated their human rights by failing to take adequate measures
to reduce greenhouse gas emissions. According to the plaintiffs, this failure has contributed to
increasingly intense and frequent heat waves in Switzerland as a result of global warming, thereby
putting the plaintiffs’ life and health at risk. For a comprehensive overview of the litigation, see Bar
et al. (2018), p. 194. The Swiss Federal Supreme Court, First Public Law Division, dismissed the
lawsuit; see the Court’s judgment no. 1C_37/2019, issued on 5 May 2020. On 26 November 2020,
the plaintiffs filed an application before the ECtHR, challenging the Federal Supreme Court’s
ruling. A copy of the application can be found at KlimaSeniorinnen Schweiz’s website: https://
klimaseniorinnen.ch.

SFor an overview of the UN climate treaties, see Hanni (2020), pp. 619-620, as well as Hinni
(2019), pp. 3-6, for further details.
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and in accordance with their common but differentiated responsibilities. Accord-
ingly, the developed country Parties should take the lead in combating climate
change and the adverse effects thereof’ (Art. 3 para. 1| UNFCCC). This distinction
between the obligations of developed countries and those of all countries in
addressing the problem of climate change is an example of the principle of “common
but differentiated responsibilities.”

Second, the UNFCCC incorporates a version of the precautionary principle,
obligating state Parties to take “precautionary measures to anticipate, prevent or
minimize the causes of climate change and mitigate its adverse effects” (Art. 3 para.
3 UNFCCC).6 Significantly, Article 3 also makes clear that, where there is a threat of
serious or irreversible damage, the absence of full scientific certainty should not be
considered a reason to postpone the precautionary measures.

Third, according to the integration principle, “The Parties have the right to, and
should, promote sustainable development. Policies and measures to protect the
climate system ... should be integrated with national development programmes,
taking into account that economic development is essential for adopting measures to
address climate change” (Art. 3 para. 4). This principle attempts to strike a careful
balance between, on the one hand, the right of countries—especially developing
countries—to pursue their own economic development and, on the other hand, the
expectation that these countries will take steps to ensure that this development
proceeds in such a fashion that it does not impede the achievement of climate
protection goals.

And fourth, the principle of cooperation states that “[t]he Parties should coop-
erate . . . to address the problems of climate change” (Art. 3 para. 5). Climate change
is a global problem, and this provision recognizes that it requires a global solution,
involving cooperation among all parties, with each party doing its fair share. As we
shall see below, this principle gains in significance when climate change is viewed
from a human rights perspective.

The first principle—the principle of “common but differentiated responsibili-
ties”—is perhaps the most important of the four. The principle finds expression
not only in the UNFCCC but also in the Kyoto Protocol and the Paris Agreement.
And it also provides a key to understanding the substantive obligations these
conventions impose on developed and developing countries, respectively.

SThe term mitigation refers to all efforts to reduce or prevent emission of greenhouse gases.
Mitigation can mean using new technologies and renewable energies, making older equipment
more energy-efficient, or changing management practices or consumer behavior (see Art. 3 para. 3;
Art. 4 para. | subpara. b; Art. 4 para. 1 subpara. f; Art. 4 para. 2 subpara. a UNFCCC). A secondary
objective of the Convention is adaptation to the change. This refers to helping communities and
ecosystems cope with changing climate conditions (Art. 4 para.l subpara. b, Art. 4 para.l subpara. e
and Art. 4 para. 4 UNFCCC). Examples of adaptation include the more efficient use of water
resources due to climate change—induced droughts and the building of physical defenses against
floods caused by rising sea levels.

7See note 68 below and Sect. 5 generally.
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The differing responsibilities imposed on developed and developing countries are
a reflection of the fact that the former countries are the source of most past and
current greenhouse gas emissions.® Therefore, industrialized countries are expected
to contribute the most to cutting emissions on home ground, in this way taking the
lead in modifying anthropogenic emissions of greenhouse gases consistent with the
objective of the UNFCCC (Art. 4 para. 2 subpara. a UNFCCC). These countries are
called Annex I countries, which are those belonging to the Organization for Eco-
nomic Cooperation and Development (OECD), including Switzerland, as well as
12 countries considered to be “economies in transition.”

In line with this, Art. 4 of the Convention sets up a system of differentiated
commitments applying to developed countries and developing countries respec-
tively. For example, the industrialized countries listed in Annex I are required to
adopt national policies to mitigate climate change by limiting greenhouse gas
emissions through the protection and enhancement of greenhouse gas sinks and
reservoirs (Art. 4 para. 2 subpara. a UNFCCC).” The aim is to individually or jointly
return to their 1990 level of anthropogenic emissions of carbon dioxide and other
greenhouse gases not controlled by the Montreal Protocol (Art. 4 para. 2 subpara. b
UNFCCC). However, it must be noted that the Convention does not contain any
information on concrete measures, nor does it include a binding definition of the
reduction target (level of 1990 until the year 2000). Concrete legal implications
come only with the Protocols.

According to Art. 4 para. 2 subparas. a and b UNFCCC, industrialized countries
shall individually or “jointly” return to their 1990 level of anthropogenic emissions
of carbon dioxide and other greenhouse gases. The concentration of greenhouse
gases in the atmosphere does not depend on where they are emitted or reduced.
Industrialized states may therefore implement the required measures “together with
other states,” and measures can be taken where the marginal cost is the lowest. This
clause has opened the Convention to criticism on the part of developing countries, as
it allows the most powerful industrial states to find ways around their duties of
reduction.

Annex II of the Convention deals with new financial resources. The UNFCCC
directs new funds to climate change activities in developing countries as a duty of
countries listed in Annex II, which is a shorter list, also including Switzerland. Thus,
industrialized nations listed in Annex II agree to support climate change activities in
developing countries by providing new financial support for action on climate
change, above and beyond any financial assistance they already provide to these
countries (Art. 4 para. 3 UNFCCC). Furthermore, a system of grants and loans has
been set up through the Convention and is managed by the Global Environment

8See, e.g., Center for Global Development (2015); see also Rocha et al. (2015).

° According to Art. 1 paras. 7 and 8, respectively, a “reservoir” is defined as “a component or
components of the climate system where a greenhouse gas or a precursor of a greenhouse gas is
stored”’; and a “sink” is defined as “any process, activity or mechanism which removes a greenhouse
gas, an aerosol or a precursor of a greenhouse gas from the atmosphere.”
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Facility (Art. 21 para. 3 UNFCCC). Developing countries are to be supported with
regard to costs of adapting to the adverse effects of climate change (Art. 4 para.
4 UNFCCC). And industrialized countries agree to share environmentally sound
technologies and know-how with developing countries to enable the implementation
of the Convention (Art. 4 para. 3, Art. 4 para. 5, Art. 4 para. § UNFCCC).

Despite the more stringent duties imposed on the developed countries, the
UNFCCC also imposes some duties on developing countries, such as establishing
inventories of anthropogenic emissions by sources and removals by sinks, and
developing and implementing national/regional programs to mitigate climate change
and to communicate information related to implementation (Art. 4 para. 1 subparas.
a, b and j UNFCCC).""

Such duties, however, are subject to a relationship of conditionality vis-a-vis the
developed countries’ fulfillment of their duties. Art. 4 para. 7 UNFCCC states:

The extent to which developing country Parties will effectively implement their commit-
ments under the Convention will depend on the effective implementation by developed
country Parties of their commitments under the Convention related to financial resources and
transfer of technology and will take fully into account that economic and social development
and poverty eradication are the first and overriding priorities of the developing country
Parties.

2.1.3 Conference of the Parties

The Conference of the Parties (COP) is the supreme body of the Convention, as
provided for by Art. 7 UNFCCC. The COP is charged with the following
responsibilities:

* regular review of the implementation of the convention, that is, periodic exam-
ination of the Parties’ obligations (Art. 7 para. 2 let a UNFCCC);

» providing and facilitating exchange of information on measures adopted by the
Parties to address climate change (Art. 7 para. 2 subpara. b UNFCCC);

¢ making recommendations on matters necessary for implementation (Art. 7 para.
2 subpara. g UNFCCC).

Ordinary COPs are to be held every year (Art. 7 para. 4 UNFCCC). All states that
are Parties to the Convention are represented at COP meetings, and the admission of
observers (agencies of the UN, NGOs) is also possible. Meetings of the COP are

'%For example, the Fourth National Communication of Mexico to the United Nations Framework
Convention on Climate Change (Mexican Interministerial Commission on Climate Change [2011])
describes updates to its National Greenhouse Gas Inventory (pp. 55-103) as well as various efforts
at mitigation and adaptation, such as a National Water Program that aims “fo reduce the risks
associated with meteorological and hydrometeorological extremes and address their impacts”
(p. 116). Switzerland’s greenhouse gas inventory is available at the website of the Federal Office
for the Environment, https://www.bafu.admin.ch.
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numbered in the order in which they are held. For example, “COP 13” represents the
thirteenth Conference of the Parties.

The COP also has the power to adopt related legal instruments. Thus, “the
Conference of the Parties may, at any ordinary session, adopt protocols to the
Convention” (Art. 17 para. 1 UNFCCC). Protocols'' can contain regulations
concerning specific air pollutants or groups of air pollutants as well as provisions
on concrete quantitative reduction targets. The most important related instruments
are the Kyoto Protocol to the UNFCCC (Kyoto Protocol) and recently the Paris
Agreement.

2.2 The Kyoto Protocol

2.2.1 Overview

The first meeting of the Conference of the Parties (COP 1) took place in Berlin in
1995. There, the Parties agreed to produce a Protocol containing quantitative
measures and reduction targets. Two years later, COP 3 in Kyoto adopted a Protocol
to the UNFCCC, containing legally binding reduction targets and imposing time
limits on industrialized states concerning greenhouse gases (Art. 3 in conjunction
with Annexes A and B Kyoto Protocol). The Protocol entered into force on
16 February 2005.

Recognizing again that developed countries are principally responsible for the
current high levels of greenhouse gas emissions in the atmosphere as a result of more
than 150 years of industrial activity, the Protocol places a heavier burden on
developed nations under the aforementioned principle of “common but differentiated
responsibilities.” The Kyoto Protocol currently has 192 Parties, including Switzer-
land."? The negotiations were difficult, and some major countries have still not
become parties to the Protocol, including the United States and Canada.

2.2.2 Emission Reduction Mechanisms

Art. 3 para. 1 of the Protocol states:

The Parties included in Annex I shall, individually or jointly, ensure that their aggregate
anthropogenic carbon dioxide equivalent emissions of the greenhouse gases listed in Annex
A do not exceed their assigned amounts, calculated pursuant to their quantified emission
limitation and reduction commitments inscribed in Annex B and in accordance with the

""This is not to be confused with the Montreal Protocol of 1987, whose aim was to protect the ozone
layer from depletion (SR 0.814.021).

12See the Kyoto Protocol’s status of ratification, available at: https://unfccc.int/process/the-kyoto-
protocol/status-of-ratification.
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provisions of this Article, with a view to reducing their overall emissions of such gases by at
least 5 per cent below 1990 levels in the commitment period 2008 to 2012.

States listed in UNFCCC Annex I must therefore individually or jointly ensure
that they do not exceed the emission limitations listed in Annex B of the Kyoto
Protocol. The industrialized states listed in UNFCCC Annex I are required to
achieve different quantitative reduction targets listed in the Kyoto Protocol’s
Annex B in order to achieve the aim of the Protocol.

According to Art. 2 para. 1 subpara. a of the Protocol, industrialized states must
develop and implement national measures to reduce CO, emissions, adopting
policies of energy efficiency, reforestation, and sustainable agriculture, and to
phase out fiscal incentives, tax exemptions, and subsidies that run counter to the
aims of the UNFCCC and the Kyoto Protocol.

But the Protocol also offers additional means to meet emission reduction targets.
These include joint implementation and fulfillment, the Clean Development Mech-
anism, and international emissions trading.

Art. 3 para. 10 and Art. 3 para. 11 of the Protocol, in conjunction with Art.
6, foresee joint implementation, allowing states listed in UNFCCC Annex I to
transfer emission reduction units to other states listed in Annex I. When financing
emission reductions in another state, the respective emission reduction units are
attributable to their own reduction targets.

The Protocol also provides for joint fulfillment. According to Art. 3 para. 1, in
conjunction with Art. 4 of the Protocol, states can meet reduction targets in groups
(the sum of individual reduction targets can be met by the whole group of states),
e.g., the countries of the European Union.

The Kyoto Protocol’s Clean Development Mechanism is delineated in Art. 12. It
allows a country with an emission reduction or emission limitation commitment
(Annex B country) to implement an emission reduction project in a developing
country. Such projects can earn saleable certified emission reduction credits, which
can then be counted towards meeting the Protocol’s targets.

The Clean Development Mechanism represents the first global environmental
investment and credit scheme of its kind. It might involve, for example, a rural
electrification project using solar panels or the installation of more energy-efficient
boilers. The mechanism stimulates sustainable development and emission reduc-
tions, while giving industrialized countries some flexibility in meeting their emission
reduction or limitation targets.

2.2.3 Emissions Trading

As indicated above, another major innovation of the Kyoto Protocol is emissions
trading, covered under Art. 17: “The Parties included in Annex B [industrialized
states] may participate in emissions trading for the purposes of fulfilling their
commitments under Art. 3 [compliance with their reduction targets].”
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Emissions trading allows countries that have emission units to spare—i.e., per-
mitted emissions left unused—to sell this excess capacity to countries that are over
their targets. Art. 17 rests on two main premises: (1) emissions trading is open to
states subject to the commitments in Annex B; and (2) trading must be supplemental
to domestic actions. Since carbon dioxide is the principal greenhouse gas, emissions
trading is often referred to as the “carbon market.”

2.3 The Paris Agreement
2.3.1 Overview

In terms of effectiveness, the Kyoto Protocol had the advantage of a top-down
prescriptive nature, as well as an implementation clause. However, in the end it
proved not to be as effective as initially hoped. This is in large part due to the fact
that, as noted above, it has failed to gain the support of some of the countries that
contribute the most to worldwide greenhouse gas emissions.

In December 2015, the 21st Conference of the Parties to the UNFCCC adopted
the “Paris Agreement,” a new collective treaty to fight anthropogenic climate
change. The Agreement is an instrument linked to the UNFCCC. After 25 years of
UN climate diplomacy, the Paris Agreement was the first treaty to envisage climate
action by all nations. Notably, the Agreement’s preamble makes an explicit link
between climate change and the fulfillment of human rights obligations."?

2.3.2 The 2 °C Limit

Article 2 of the Paris Agreement proposes some ambitious objectives. The long-term
goal of the Agreement is to keep global temperature rise “well below 2°C” (Art.
2 Paris Agreement). This is a strengthened goal in comparison with earlier language.
According to recent science (IPCC), the 2 °C limit would probably—though not
certainly—prevent the most severe effects of climate change. Article 2 also contains
the aim to “pursufe] efforts to limit the temperature increase to 1.5°C above
pre-industrial levels”, as proposed by small island states and least developed coun-
tries. This will be a challenge, especially for countries that have yet to lift the
majority of their citizens from poverty.

13See Preamble para. 11 Paris Agreement: “Acknowledging that climate change is a common
concern of humankind, Parties should, when taking action to address climate change, respect,
promote and consider their respective obligations on human rights, the right to health, the rights of
indigenous peoples, local communities, migrants, children, persons with disabilities and people in
vulnerable situations and the right to development, as well as gender equality, empowerment of
women and intergenerational equity.”
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How, then, can the “well below 2°C” goal be reached? First, Parties aim to reach
“global peaking of greenhouse gas emissions as soon as possible” (Art. 4 para.
1 Paris Agreement). However, no peaking dates and no percentage reductions are
mentioned, recognizing that peaking will take longer for developing countries.
Second, rapid reductions are foreseen thereafter: achieving a balance between
anthropogenic emissions by reducing the emission of greenhouse gases during the
second half of the century (Art. 4 para. 1, Art. 5 para. 1 Paris Agreement). Third,
Parties shall formulate and implement long-term low greenhouse gas emission
development strategies (Art. 4 para. 19 Paris Agreement). And fourth, stronger
mitigation is provided for through so-called Nationally Determined Contributions
(NDCs; Art. 3 Paris Agreement).

2.3.3 Nationally Determined Contributions

Let us take a closer look at this last mechanism, the Nationally Determined Contri-
butions (NDCs). The Paris Agreement states that “[ejach Party shall prepare,
communicate and maintain successive nationally determined contributions that it
intends to achieve. Parties shall pursue domestic mitigation measures, with the aim
of achieving the objectives of such contributions” (Art. 4 para. 2 Paris Agreement).
The Agreement contains no binding concrete contribution—only an expectation. It
is, however, binding in the sense of an obligation of conduct in good faith (Parties
are required to “prepare,” “intend to achieve,” etc.).'* The NDC scheme therefore
represents a “bottom-up approach,” unlike its predecessor, the Kyoto Protocol.

According to the Agreement, developed countries should continue to take the
lead by undertaking an “absolute emission reduction target”’; developing countries
are to continue enhancing mitigation (Art. 4 para. 2, Art. 4 para. 4 Paris Agreement).

Furthermore, each successive NDC is to represent a progression beyond the
previous and to reflect the “highest possible ambition.” This means that adjustment
of the contributions is possible only in the direction of enhancing the level of
ambition (see Art. 4 para. 3 Paris Agreement; “ambition” or “ratchet mechanism”).
But again, the “highest possible ambition” is left to national determination. The
efforts of all Parties are to represent a progression over time (Art. 3 Paris Agreement;
collective requirement).

2.3.4 International Linkage and Adaptation

Article 6 of the Paris Agreement provides for a Sustainable Development Mecha-
nism. International linkage under this provision gives the Parties a “green light” to
develop carbon markets to promote the mitigation of greenhouse gas emissions
while fostering sustainable development. Thus, similar to the Kyoto Protocol,

4See Hinni (2019), p- 4, for a detailed discussion.
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emission reductions occurring outside of a Party’s territory can be counted toward
achieving the Party’s Nationally Determined Contribution (Art. 6 para. 4 subpara. ¢
Paris Agreement). This enables both the formation of coalitions and bottom-up
heterogeneous linkage.'> Different forms of emissions trading, explicitly provided
for in the Kyoto Protocol, are therefore also possible under the Paris Agreement.

Article 7 of the Paris Agreement deals with mechanisms for adaptation, that is,
instruments for dealing with the inevitable effects of climate change. The Paris
Agreement establishes a global goal on adaptation, including through support for
and international cooperation on adaptation efforts (Art. 7 paras. 1 and 6 Paris
Agreement). Developing country Parties will receive enhanced support for adapta-
tion actions (Art. 7 para. 7 Paris Agreement). All Parties are expected to engage in
adaptation planning and to submit and periodically update an adaptation communi-
cation on their priorities, implementation and support needs, plans and actions (Art.
7 para. 10 Paris Agreement).

2.3.5 Loss and Damage and Global Stocktake

Article 8 of the Paris Agreement, concerning loss and damage, provides for yet
another mechanism for climate action, in addition to mitigation and adaptation.
Thus, the Paris Agreement builds on the Warsaw International Mechanism by
providing for formal recognition and comprehensive risk management approaches
to address loss and damage associated with the adverse effects of climate change.
This new mechanism has not, however, been fully developed and will have to be
concretized by future COPs in order to serve as an effective basis for compensation.
Most recently, the mechanism was subject to intense negotiations at COP 25, where
a key sticking point was the issue of how to finance the mechanism. There was
consensus among the Parties that financing to avert, minimize, and address loss and
damage must be “scaled up.”'® But the Parties could not come to an agreement to
obligate developed countries in particular to fund this scaling up.'”

">There are three relevant types of heterogeneity. First, there may be heterogeneity of policy
instruments: It is possible not only to link two cap-and-trade systems, for example, but also a
cap-and-trade system and a carbon tax system. Second, there may be heterogeneity in the formu-
lation of the countries’ respective NDCs themselves: Some NDCs, for example, might specify an
aggregate emissions cap, while others might have only a cap on emissions per unit of economic
activity. And third, there may be heterogeneity of jurisdiction: The systems to be linked can exist at
regional, national, or sub-national jurisdictions. The agreement linking the EU and Switzerland’s
respective emissions trading systems (see Sect. 3 below) is an example of this kind of heterogeneity.
The various types of heterogeneity are explained in Stavins (2016), pp. 54-55.

16See Decision 2/CMA.2, Warsaw International Mechanism for Loss and Damage associated with
Climate Change Impacts and its 2019 review, §§ 30, 32, 33, and 35.

7For an account of the negotiations, see Pierre-Nathoniel, Siegele, et al., “Loss and Damage at
COP25 — a hard fought step in the right direction,” The Climate Analytics Blog (20 December
2019), available at: https://climateanalytics.org.
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The Paris Agreement also provides that each Party is to report information on
mitigation, adaptation, and support; the agreement requires that the information
submitted by each Party undergo international review. A “global stocktake” is slated
to take place in 2023 and every 5 years thereafter to assess collective progress toward
fulfilling the purpose of the agreement (Art. 14 Paris Agreement). The outcomes of
the stocktake will inform Parties in updating and enhancing their own national
actions as well as international cooperation.

In 2018, a facilitative dialogue took place in order to encourage collective
progress towards the long-term emission reduction goal of Art. 4 Paris Agreement.
The dialogue was officially named the “Talanoa Dialogue,” inspired by the Fijian
tradition of dialogue in an inclusive and participatory manner. The dialogue culmi-
nated in the “Talanoa Call for Action” issued jointly by the Presidents of COP
23 and COP 24. The call was directed towards a wide range of actors and stake-
holders, including state institutions, the private sector, and civil society, reiterating
the goal of the Paris Agreement “fo hold temperature rise well below 2 degrees
Celsius and to pursue efforts to limit it to 1.5 degrees.”"®

2.3.6 Assessment of the Paris Agreement as Compared to Its
Predecessors

The Paris Agreement is distinctive in a number of ways as compared to its two
predecessors, the UNFCCC and the Kyoto Protocol. The guiding principles stated in
the UNFCCC are put into more or less concrete form in the Paris Agreement. But
unlike the Kyoto Protocol, the Paris Agreement does not take a top-down, prescrip-
tive approach—an approach that, as noted above, has thus far proved politically
unsuccessful in gaining the support of some of the world’s most important countries
in terms of greenhouse gas emissions, though it remains to be seen whether this will
change in the future.'® The Paris Agreement instead takes a bottom-up facilitative
approach®” as a starting point, with national contributions constituting the bottom,
and with rules of transparency, reporting, and so on constituting the top elements.”'
The Paris Agreement represents a facilitative rather than a prescriptive instrument. It
tries to find a balance between, on the one hand, ensuring autonomy for states in the
determination of their contributions and, on the other hand, strengthening oversight

18See the “Talanoa Call for Action,” available at https://unfccc.int.

191t should be noted, however, that the Paris Agreement has also run into difficulties in this respect:
It lost the support of the United States during the Trump Administration, which filed a formal
withdrawal notice on 4 November 2019. The withdrawal took effect one year later, in accordance
with Art. 28 para. 2 Paris Agreement. The United States’ withdrawal ended up being a temporary
one: On his first day in office, President Biden signed an executive order rejoining the Paris
Agreement. See Milman, “Biden returns US to Paris climate accord hours after becoming presi-
dent,” The Guardian (21 January 2021), available at https://www.theguardian.com.

2OThis term is also used in Dehm (2018), p. 74.
2!'0n the combination of bottom-up and top-down elements, see also Rajamani (2016), p. 502.
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of these contributions through a robust transparency system, a global stocktake
process (leading to the incremental adjustment of Nationally Determined Contribu-
tions in service of the long-term goals), and a compliance mechanism. However, the
Agreement leaves mechanisms to be finalized by the Parties. And there are no clear
and specific goals in relation to finance, technology and capacity-building.**

3 Swiss Climate Policy and the EU Emissions Trading
System

3.1 The CO, Act and the Agreement on Linking
the Emissions Trading Systems of the EU and Switzerland

The heart of Swiss climate policy is commonly considered to be the Federal Act on
the Reduction of CO, Emissions, or simply the CO, Act. The current version of the
Act, of 23 December 2011, entered into force on 1 January 2013 and has been
subjected to occasional revisions in the interim,23 whereas a new version of the Act,
of 25 September 2020, has been approved by the Parliament but has yet to enter into
force, pending the results of a popular referendum.?*

The aim of the Act, stated in Article 1, is to reduce greenhouse gas emissions and
in particular CO, emissions resulting from the use of fossil fuels in energy. Echoing
Article 2 of the Paris Agreement, the Act aims to contribute to limiting the increase
in global temperatures to well below 2 °C compared to pre-industrial levels and to
contribute to efforts to limit that increase to below 1.5 °C.

More specifically, Article 3 of the Act also stipulates concrete emission reduction
goals for Switzerland: a target of 50% in emission reduction compared to 1990
levels, by 2030, with a 35% reduction over the period of 2021-2030. It is worth
noting that, in addition to these statutory aims, the Federal Council has set an even
more ambitious post-2030 goal: net-zero emissions by 2050. This commitment has

22 As noted by Arens et al. (2015), p. 4: “The Paris Agreement only contains vague language
concerning concrete financing contributions for mitigation and adaptation in developing countries.
Legal bindingness of financing contributions in the Paris Agreement has been sacrificed due to
pressure by the USA.”

23Bundesgesetz iiber die Reduktion der CO,-Emissionen (CO,-Gesetz; SR 641.71) vom 11.
Dezember 2011.

24Bundesgesetz tiber die Verminderung von Treibhausgasemissionen (CO,-Gesetz) vom 25.
September 2020. Unless otherwise stated, references to the Act will henceforth be to this, the latest
version. Regarding the popular referendum, see “Climate and Covid laws set to come to public
vote,” SWI Swissinfo.ch (12 January 2021), available at https://www.swissinfo.ch. As the article
notes, opponents of the law appear to have gathered more than enough signatures to force a
referendum, but this has yet to be officially confirmed.
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been confirmed in Switzerland’s official communication to the UNFCCC under the
Paris Agreement.”

That the CO, Act is considered the heart of Swiss climate policy is affirmed in its
own text, which states that the aforementioned emission reduction target is to be
achieved primarily through the Act’s provisions (Art. 4 para. 1). One of the central
instruments for the achievement of that target is the CO, levy, which imposes a tax
on the production, extraction, and import of thermal fuels (Art. 34—41). The resultant
increase in the price of fossil fuels creates an incentive to use them more econom-
ically, as well as to choose more low-carbon energy sources. And in a major revision
of the previous version of the Act, the latest version adds a tax to be imposed on
airline tickets and on aviation operations generally (Art. 42-52).

Furthermore, the Act aims to contribute to the reduction of emissions through the
improvement of building standards (Art. 9—10) and the imposition of more stringent
limits on vehicle emissions (Art. 11-20). Article 19 of the Act provides for fines on
vehicle manufacturers that fail to abide by these limits.

In line with the flexible mechanisms of the Kyoto Protocol—specifically, the
aforementioned Clean Development Mechanism and joint implementation—the Act
allows for emission reductions achieved abroad to count toward the overall emission
target (Art. 5), though it stipulates that 75% of the reductions must come by way of
measures undertaken in Switzerland (Art. 3 para. 2). Notably, however, the Act does
nothing to address emissions in the agricultural sector, which is responsible for
12.9% of Switzerland’s overall emissions, according to recent data.?®

The Act foresees an emissions trading system (Art. 21-33). Companies in specific
categories that operate installations with high greenhouse gas emissions are required
to participate in the scheme (Art. 21), as well as operators of aircraft taking off from
or landing in Switzerland (Art. 22). The permits are allocated to the companies free
of charge to the extent that the emissions are necessary for greenhouse gas—efficient
production, whereas further permits are auctioned (Art. 26). Each year, companies
must surrender emission permits or emission reduction certificates equal to the
emissions caused (Art. 21 para. 2). The Federal Council determines in advance the
quantity of emission permits available each year until 2030, taking into account
comparable international regulations (Art. 25 para. 1). For emissions that exceed the
permits, companies must pay 220 CHF per tonne CO, equivalent (CO,eq), and the
missing emission permits must be surrendered to the Confederation in the following
year (Art. 29).

The Act also establishes a special Climate Fund based on the proceeds raised
from the CO, levy, the airline and general aviation taxes, the auctions of emission
permits, and the penalties paid by vehicle manufacturers failing to abide by vehicle
emissions limits (Art. 53—-61). The Act specifies how these proceeds are to be spent,

2 See “Communication and update on Switzerland’s NDC in accordance with UNFCCC decision
1/CP.21, § 24-25” (submitted in 2020, reaffirming the 50% reduction goal by 2030 and declaring a
new goal of net-zero emissions by 2050), available at https://www.unfccc.int.

26See Federal Office of the Environment (2020), p. 282.


https://www.unfccc.int

32 J. Hinni and T. Ma

such as for initiatives aimed at further reduction of greenhouse gas emissions or at
the prevention of damage to persons or property as a result of climate change (Art.
53 para. 2 and Art. 53 para. 3).

As noted above, the version of the CO, Act currently in force has been in place
since 2013. Its effectiveness, however, has been called into serious question. The Act
had set a national target of a 20% emissions reduction, compared to 1990 levels, by
2020 (Art. 3). But according to current projections, Switzerland has probably fallen
short of that goal: The Federal Office of the Environment has reported that the
reduction in emissions from the base year 1990 until 2018 was only 14%; it thus
deems the 2020 goal unlikely to be achieved and declares the current evolutionary
trend to be “unsatisfactory.””’ There is also reason to worry that Switzerland will
miss the even more ambitious 50% reduction target set by the new CO, Act for the
year 2030. At least one independent analysis predicts that, even on the assumption
that the new version of the Act is approved by the popular referendum, enters into
force, and is fully implemented, the country would only manage a 37.5% emissions
reduction compared to 1990 levels.”®

3.2 Agreement on Linking the Emissions Trading Systems
of the EU and Switzerland

As noted above, the emissions trading system is one of the main mitigation measures
foreseen by the CO, Act. Recently, Switzerland has taken a major step toward
linking that system with the European Union’s parallel scheme. Along these lines,
the “Agreement between the European Union and the Swiss Confederation on the
linking of their greenhouse gas emissions trading systems” was ratified, and it
entered into force on 1 January 2020.%° The effect of the agreement is that companies
in the Swiss scheme are now permitted to trade on the EU ETS market.

2TPederal Office for the Environment, “Climate: Indicators,” available at: https://www .bafu.
admin.ch.

28Climate Action Tracker, Country Summary: Switzerland (30 November 2020); see section
entitled “Current Policy Projections,” available at: https://climateactiontracker.org/countries/
switzerland.

2 Abkommen zwischen der Schweizerischen Eidgenossenschaft und der Europdischen Union zur

Verkniipfung ihrer jeweiligen Systeme fiir den Handel mit Treibhausgasemissionen, SR
0.814.011.268.
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3.3 EU ETS and the “European Green Deal”

Let us take a more detailed look at the EU Emissions Trading System. The ETS is a
regional realization of emissions trading as foreseen in Article 17 of the Kyoto
Protocol and Article 6 of the Paris Agreement.

The point of departure of the emissions trading system is to ask: What if pollution
had a financial price? The “cap and trade system” created by economists has three
main elements. First, authorities limit the amount of CO, emissions that industries
are allowed to produce; this is the “cap.” Permits to pollute are then distributed to
companies; if a company emits more than its limit, it is required to pay a fine, thereby
creating an incentive to find cleaner ways of operating. Finally, if a company emits
less than it is permitted to, it can sell its permission to other companies; this is the
“trade.”

Every year the total number of permits is reduced; there is thus a “declining cap,”
entailing that it will become increasingly expensive to pollute.

In 2005, the EU introduced the world’s biggest carbon trading system to date. The
system represents the European Union’s main effort at reducing overall emissions.
The legal basis of the system is Directive 2003/87/EC of the European Parliament
and of the Council of 13 October 2003 establishing a scheme for greenhouse gas
emission allowance trading within the Community and amending Council Directive
96/61/EC.

The Directive adopts the market-based approach characteristic of cap-and-trade
systems: Emitters operate under a declining emission cap and CO, is priced. The aim
is to generate financial incentives to reduce greenhouse gas emissions. The ETS
limits emissions from power stations, industrial plants, and airlines, encompassing
more than 11,000 such entities, which together comprise nearly half of the EU’s CO,
emissions.

Heavy CO, emitting companies in the EU receive emission permits (“cap”), with
each permit granting the holder the right to emit one ton of CO, or the equivalent
amount of two more powerful greenhouse gases, nitrous oxide (N,O) and
perfluorocarbons (PFCs).

At the end of each year a company must surrender enough allowances to cover
all of its emissions; otherwise, fines are imposed. If a company reduces its
emissions, it can keep the spare permits to cover its future needs or sell them to
another company that is short on permits (“frade’). Like Switzerland, the EU has
set ambitious goals for emission reduction: The European Commission has pro-
posed a minimum 55% reduction in emissions by 2030 as compared to 1990 levels
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and no net emissions by 2050.>° The ETS remains the centerpiece of the EU’s
effort to achieve these goals; and indeed, the Commission foresees an expanded
role for the ETS going forward.?!

3.4 Details of the Scheme

The EU ETS covers the following gases and sectors:

(1) Carbon dioxide (CO,) from power and heat generation; energy-intensive indus-
try sectors including oil refineries, steel works and production of iron, alumi-
num, metals, cement, lime, glass, ceramics, pulp, paper, cardboard, acids; and
commercial aviation;

(2) Nitrous oxide (N,O) from production of nitric, adipic and glyoxylic acids and
glyoxal (production of nylon, fertilizers, disinfectants, antibiotics etc.);

(3) Perfluorocarbons (PFCs) from aluminum production.

The EU ETS has proceeded thus far in three phases. The first phase, described as
the “learning-by-doing” phase, began on 1 January 2005 and ended on 31 December
2007. Among the key features of Phase 1 were:*

(1) It covered only CO, emissions from power generators and energy-intensive
industries.

(2) Almost all allowances were given to businesses for free.

(3) The penalty for non-compliance was 40€ per ton.

Phase 2 of the EU ETS overlapped with the first commitment period of the Kyoto
Protocol, which had set concrete reduction targets for state Parties. The European
Commission identifies the following key features of Phase 2 of the EU ETS:

(1) There was a lower cap on allowances (approximately 6.5% lower compared to
Phase 1).

(2) Iceland, Liechtenstein, and Norway joined the scheme.

(3) Nitrous oxide emissions from nitric acid production were included by some
countries in the scheme.

(4) Free allocation of allowances fell to 90%.

(5) Several countries held auctions of allowances.

(6) The non-compliance penalty was increased to 100€ per ton.

(7) Businesses were permitted to buy international credits amounting to approxi-
mately 1.4 billion tons of CO,-equivalent.

308ee European Commission (2020).
3! European Commission (2020), pp. 13-16.

3 These are the key features of Phase 1, as identified by the European Commission. See “Phases
1 and 2 (2005-2012),” (https://ec.europa.eu/clima/policies/ets/pre2013_en#tab-0-0).
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(8) A Union-wide registry replaced national registries and the European Union
Transaction Log replaced the Community Independent Transaction Log.
(9) The aviation sector was brought into the ETS on 1 January 2012.%3

Phase 3 of the EU ETS ran from 2013 to 2020. The European Commission has
pointed to four main changes from the previous two phases:

(1) A single, EU-level cap has been imposed in place of the previous national caps.

(2) Auctioning has replaced free allocation as the default method of allocating
allowances, and a unified set of rules now governs allowances that are distrib-
uted for free.

(3) More sectors and gases have been included.

(4) 300 million allowances have been set aside in the New Entrants Reserve to fund
the deployment of innovative, renewable energy technologies and carbon cap-
ture and storage.>*

The current phase of the ETS, Phase 4, is expected to run from 2021 to 2030. In
order to achieve even a 40% reduction in emissions compared to 1990 levels—
which is significantly lower than the European Commission’s proposed 55% reduc-
tion ambition noted above—the Commission calculates that the sectors included in
the EU ETS would have to reduce their emissions by 43% compared to 2005
levels.>

With this target in mind, the Commission plans to implement a number of
revisions to the scheme. Among the key revisions are:

(1) Increasing the pace of annual reductions in allowances to 2.2% as of 2021;

(2) Strengthening the Market Stability Reserve;*®

(3) Continuing the free allocation of allowances to ensure the competitiveness of
industrial sectors, while at the same time ensuring that free-allocation rules are in
line with technological progress;

(4) Aiding industries and the power sectors with low-carbon funding measures.”’

33 These are the key features of Phase 2, as identified by the European Commission, in “Phases 1 and
2 (2005-2012).”

3 These features are the key features identified by the European Commission in its description of
the EU ETS (https://ec.europa.eu/clima/policies/ets_en).

*3See “Revision for phase 4 (2021-2030)” (https://ec.europa.eu/clima/policies/ets/revision_en).

35The Market Stability Reserve is a mechanism that began operating near the end of Phase 3, in
January 2019, with the aim of reducing the allowances surplus in the carbon market and improving
the scheme’s resilience to future shocks. See “Market Stability Reserve” at the European Commis-
sion’s Climate Action website (https://ec.europa.eu/clima/policies/ets/reform_en). The mechanism
is described in further detail in Sect. 4.3 below.

3 These key features of Phase 4 are identified on the Commission’s Climate Action website,
“Revision for phase 4 (2021-2030).”
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4 Criticisms of the Emissions Trading System

4.1 Far More Modest Reduction than Required

The ETS is the EU’s flagship emissions reduction scheme, in operation for the past
15 years. As noted above, the fourth phase of the scheme, running from 2021-2030,
has already begun. And yet, critics of the scheme have raised significant doubts
about its success and viability.

The most important criticism is that the ETS has failed to reduce the EU’s
greenhouse gas emissions anywhere near the levels that were hoped for or that are
required under international climate change conventions, such as the Kyoto Protocol’s
requirement that developed Annex I countries reduce their overall emissions of such
gases by at least 5% below 1990 levels. In this respect, the results of Phase 1 of the
scheme were disappointing. Rather than achieving a reduction in emissions, the
aggregate emissions data for participating countries actually showed a slight increase,
from 2034 billion tons of CO, in 2006 to 2050 billion tons in 2007.>® Even on an
optimistic recent scientific assessment covering the period 2008-2016, the EU’s
scheme has led to only a 3.8% greater reduction in emissions than if the scheme did
not exist at all.>* This is a far more modest reduction than is necessary to meet EU
countries’ obligations already under the Kyoto Protocol. It is also far more modest than
both Switzerland’s and the EU’s ambitious plans for a 50% or 55% reduction in
emissions by 2030 compared to 1990 levels and net-zero emissions by 2050.

4.2 Windfall Profits

Another significant criticism is that the ETS allows energy companies to generate
windfall profits due to the allocation of allowances. This calls into question the
fundamental fairness of the carbon-trading scheme, which is also compounded by
the problem of increased energy costs for consumers. A study by Matthew Sinclair,
Research Director of the UK’s Taxpayer Alliance, explains the problem as follows:

Allowances are given to the firms for free but they are scarce and have a value, as can be seen
from the price in the carbon market. That means that, whether firms are buying the
allowances in the market or using those they have been freely allocated, the need to hold
them pushes up the cost of production relative to not producing and selling the allowance or
not buying it in the first place. Increasing the opportunity costs of production increases the
price those firms charge consumers.

There is thus a double unfairness at work here: On the one hand, by receiving the
allowances for free and having the opportunity to sell them to the market, the

8 European Commission (2008), p. 2.
3Bayer and Aklin (2020), p. 117.
40Ginclair (2009), p- 11. On this point, see also Ellerman and Joskow (2008), pp. 24-26.
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companies in question are able to secure windfall profits and are therefore unfairly
advantaged; and on the other hand, consumers are unfairly required to pay increased
prices due to the energy companies’ having the opportunity to trade the freely
allocated permits.

An important question raised by this issue is whether European judicial institu-
tions—and the European Court of Justice (ECJ) in particular—can adapt to the
challenges posed by the ETS or at least allow EU countries sufficient leeway to
address such challenges themselves.

The ECJ has ruled on the effort of at least one EU country, Slovakia, to deal with
the problem of windfall profits. Slovakia had decided, in 2011, to tax emission
allowances (allocated free of charge) which had been sold or which had not been
used at 80% of their value. The question presented in the case was whether
Slovakia’s actions were in conformity with the EU ETS (Directive 2003/87/EC).

The ECJ’s judgment, issued on 12 April 2018 (C-302/17, PPC Power a.s.),
answered this question in the negative. According to the Court, states are not
permitted to undermine the objectives of the Directive 2003/87/EC. The ETS aims
to encourage enterprises to reduce their greenhouse gas emissions, specifically by
allowing them to trade the emission allowances they do not need. A tax of 80% on
these allowances eliminates nearly all of their economic value, which would upset
the delicate balance of incentives that the ETS is meant to create. The result of this
judgment, however, is that national governments are prevented from addressing the
problem of windfall profits that has been created by the ETS. This case provides an
indication that the ECJ may not be so willing to allow the necessary flexibility in the
operation of the ETS to address some of its most significant problems.

4.3 Instability and Volatility

Another common criticism is that the price of emission allowances has been subject
to significant instability and volatility. As Ellerman et al. explain in a review article
of the first two phases of the ETS, the first 10 years of the scheme saw extreme
fluctuations in the price of emissions allowances, ranging from a few Euro cents to
almost EUR 30.*'

The problem with such price volatility is that it undermines the incentives that the
ETS provides to companies to invest in emission reduction technologies. In general,
the environmental effectiveness of an emissions trading scheme depends on the
ability of the scheme and its regulations to provide consistent and stable incentives
for companies to invest in such technologies. With highly volatile prices, however,
“no clear investment signal is provided and hence firms’ decision-making and
planning is rendered difficult.”** By undermining incentives to invest in clean

“'Ellerman et al. (2016), pp. 96-97.
“2Koppl et al. (2011), p. 3.
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energy technologies, price fluctuations therefore end up undermining the very goal
of the ETS, namely that of the reduction of emissions.

In order to address the problem of instability and volatility, in January 2019 a
so-called “Market Stability Reserve” (MSR) began operating within the ETS. The
idea underlying the MSR is a simple one: When the number of allowances in
circulation exceeds a specified upper limit, the mechanism automatically withdraws
allowances and stores them in the reserve. And when the number of circulating
allowances falls below a specified lower limit, the withdrawn allowances are again
released into the market. The MSR is designed to advance two main objectives:
(1) to reduce the short-term excess in allowances, and (2) to stabilize the ETS in the
long term, especially when demand for allowances falls during economic slow-
downs.** The European Commission emphasizes that the reserve operates according
to pre-defined rules, leaving no discretion to the Commission or to member states in
the MSR’s implementation.**

How effective the MSR will be in ensuring market stability in the ETS remains to
be seen. One significant problem, noted by a number of commentators, is that the
adjustments made by the MSR are subject to a delay vis-a-vis the behavior of market
participants that the adjustments are meant to influence.*> Imagine, for instance, that
at the end of a given year, the MSR determines that there is a surplus of allowances in
the market, which has led to an excessively low price per unit of carbon. In response,
the MSR reduces the number of allowances on the market, thereby pushing up the
price. By that time, however, it is possible that external economic factors will already
have influenced the price in the same direction, thereby leading to an overcorrection.
In any case, because the MSR began operating only in 2019, it is still too early to tell
whether it will be effective at achieving its goal of stabilizing the ETS market.

4.4 Undue Political Pressure

Also undermining the effectiveness of the ETS has been the problem of undue
political pressure, especially in the context of the free allocation scheme. One
economic analysis found signs that the initial allocation of emission permits had
been influenced by lobbying: “Under the EU ETS, governments influenced by
special interests made a tradeoff between the quantity of quotas issued and the
decision to auction or to grant them for free.”*® The result was that the allocation of
permits for 2005 exceeded real CO, emissions by approximately 100 million tons.*’

43 Andor et al. (2016), p. 90.

““Market Stability Reserve” at the European Commission’s Climate Action website (https://ec.
europa.eu/clima/policies/ets/reform_en).

*See, e.g., Andor et al. (2016), p. 90; and Richstein et al. (2015), p. 3.
“6Hanoteau (2014), p. 83.
“7See Kettner et al. (2008), pp. 41-61.
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In this way, the lobbying efforts of industries have damaged the effectiveness of the
ETS itself. This goes some way toward explaining why the scheme has failed to
achieve significant emission reductions.

One interesting question, however, is whether lobbying has continued to damage
the effectiveness of the ETS even in Phase 3, where free allocation of permits has
been almost completely replaced by an auction scheme. According to one analysis,
the shift to an auction-based allocation of permits has not solved the problem but
merely shifted the target of lobbying efforts. As part of the auction process in Phase
3 of the ETS, allocations are now made by reference to EU-wide “benchmarks” for
emissions per unit of production.*® But this seemingly objective process was, in the
end, again biased by the power of lobbyists:

Despite the quasi-scientific veneer of technical benchmarks, the decisions on how to define
the categories and which criteria to adopt remain subject to the power politics of the industry
lobby. Those with access to Brussels decision makers, or to national government depart-
ments willing to push their agenda, did best.*’

The seemingly endless problems and recalibrations of each successive phase of
the EU ETS raise a legitimate question: Could it be the case that the problem with the
ETS lies not in the details of how it is designed but rather more fundamentally in the
very idea of a carbon trading scheme? One potential explanation that merits further
attention is the following: The ETS encourages not only companies but also the
entire EU public to view greenhouse gas emissions as a problem that one can simply
buy one’s way out of, while minimizing the impact on the bottom line. Given that the
scheme encourages such a profits-based mindset, it is no surprise that companies
have felt emboldened to use their lobbying efforts to exploit every facet of the
scheme to their maximal advantage. Perhaps, then, what the EU and Switzerland
must do in order to effectively reduce greenhouse gas emissions is to focus not on
further recalibrations of the ETS scheme but on a fundamental reorientation in how
the challenges of climate change and emission reductions are conceived of. The next
section will present one possible reorientation of this kind.

48T set these new standards, the EU split the whole range of industrial goods into 53 categories,
such as newsprint, coloured glass bottles, and roof tiles. An emissions limit was defined for each
product that was intended to reflect the standards achieved by the most efficient 10 per cent of
factories in the EU.” Carbon Trade Watch (2011), p. 5; see also Jung (2010).

49Carbon Trade Watch (2011), pp. 5-6.
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5 A Human Rights Approach to Climate Change

5.1 Link to the Human Rights Approach in the Paris
Agreement

One approach to the problem of climate change that has recently been gaining
attention is the human rights approach,’® and as has already been noted, the Paris
Agreement itself explicitly casts climate change as a human rights issue. It is of
course impossible to do full justice to the human rights approach in this short space.
So we shall instead focus briefly on how the human rights instrument most relevant
to Switzerland and the EU—the European Convention on Human Rights (ECHR)—
can be seen to generate strong obligations to reduce greenhouse gas emissions.

5.2 Art. 2and 8 ECHR and ECtHR Case Law

The key provisions in the ECHR in connection with climate change are Art. 2 and
8. Art. 2 para. 1 guarantees the right to life, stating, in relevant part, that “[e]
veryone’s right to life shall be protected by law.” And Art. 8 para. 1 states the
following: “Everyone has the right to respect for his private and family life, his home
and his correspondence.” Although not expressly specified in the wording of Art.
8, the ECtHR’s case law has made clear that the provision includes physical and
psychological integrity within the scope of its protection.’' Thus, while Art. 2 guar-
antees the right to life, Art. 8 guarantees a certain quality of life.””

Art. 2 has not infrequently been invoked by the ECtHR in environmental cases.
Much of the Court’s Article 2 jurisprudence in the environmental arena deals
specifically with industrial hazards and dangerous activities. However, foreseeable
environmental disasters can also fall within the scope of the provision. According to
the jurisprudence of the ECtHR, a contracting state is obligated under Article 2 to
take appropriate measures if there is a real and immediate risk to life and the state is
aware of this risk, and this includes risks due to environmental hazards.>>

Traditionally, Art. 2 and 8 have been understood as negative rights: They prohibit
the state from engaging in certain forms of life-threatening conduct (Art. 2) or from

50For more details, see Hinni (2019), pp. 1-20.

5'See Hinni (2020), p. 617; Véneky and Beck (2017), p. 146.

32See ECtHR 7 April 2009, No. 6586/03, Branduse v. Romania, § 67. For similar provisions in the
Swiss Constitution, see Art. 10 and 13.

33See, e.g., ECtHR 20 March 2008, Nos. 15339/02, 21166/02, 20058/02, 11673/02 and 15343/02,
Budayeva v. Russia, para. 133; ECtHR 24 July 2014, Nos. 60908/11, 62110/11, 62129/11, 62312/
11 and 62338/11, Brincat v. Malta, paras. 85 and 102; ECtHR 28 February 2012, Nos. 17423/05,
20534/05, 20678/05, 23263/05, 24283/05 and 35673/05, Kolyadenko v. Russia, para. 212; and
ECtHR [GC] 30 November 2004, No. 48939/99, Oneryildiz v. Turkey, paras. 89-90.
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unjustifiably interfering with an individual’s private and family life (Art. 8). In this
sense, the state has so-called “negative duties” toward individuals. Negative duties
correspond to an individual’s rights against state interference. However, the
ECtHR has also interpreted Art. 2 and 8 as more than just negative rights. Indeed,
it has ruled that a state’s failure to protect individuals against adverse environmental
effects—even those brought about by private third-parties—can constitute a viola-
tion of the right to life, as well as of the right to respect for private and family life.
This results in so-called positive duties for member states under the Convention.”*

For example, in the case of Lopez Ostra,”® a complainant (successfully) filed suit
on the basis of Art. 8 because of the failure of Spanish authorities to act to prevent
fumes that were being emitted from an industrial plant, causing health problems for a
number of nearby residents. In a later case, the ECtHR held Italy responsible for
failing to provide a functioning garbage collection system, even though there was no
proof of a health hazard; the fact that a private company was responsible for the
collection did not, in the eyes of the court, exempt Italy from its duty to protect its
citizens under Art. 8;° for the situation tolerated by the state led to a deterioration in
the applicants’ quality of life, constituting a violation of their right to respect for
private life.’” The foregoing cases demonstrate that in the area of environmental
protection the Court has recognized that the state has a positive duty of protection. In
light of this positive duty of protection, states can in principle be held responsible for
damages to the quality of life that result from their failure to reduce greenhouse gas
emissions sufficiently—as long as this failure can be traced back to the breach of
some legal duty.

5.3 Landmark Judgment in The State of the Netherlands
v. The Urgenda Foundation

The ECtHR itself has not yet ruled on whether the failure to reduce greenhouse gas
emissions constitutes a breach of a legal duty—specifically the positive duty of
protection—Ileading to a violation of the Convention. But in December 2019, for the
first time, the highest court of a state party to the ECHR—the Supreme Court of the
Netherlands—made precisely such a finding in its landmark judgment in the case of
The State of the Netherlands (Ministry of Economic Affairs and Climate Policy)
v. The Urgenda Foundation.®

34See Hinni (2019), pp- 7-9. For overviews of the ECtHR’s jurisprudence on positive obligations,
see Sudre (1995), p. 363; Mowbray (2004), Klatt (2011), p. 691.

SSECtHR 9 December 1994, No. 16798/90, Lopez Ostra v. Spain, § 51.

SSECtHR 10 January 2012, No. 30765/08, Di Sarno and Others v. Italy, §§ 104-108.
*7See Di Sarno, § 108.

58See Hinni (2020), pp. 617-633, for a detailed analysis of the judgment.
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One of the most important contributions of the Urgenda judgment is that it
develops a powerful link between Art. 2 and 8 ECHR, on the one hand, and
international climate change obligations, on the other. It does this via the “common
ground” interpretive approach. Thus, quoting from the ECtHR’s judgment in the
case of Demir and Baykara v. Turkey,” the Supreme Court writes:

The Court, in defining the meaning of terms and notions in the text of the Convention, can
and must take into account elements of international law other than the Convention,
interpretation of such elements by competent organs, and the practice of European States
reflecting their common values. The consensus emerging from specialised international
instruments and from the practice of contracting States may constitute a relevant consider-
ation for the Court when it interprets the provisions of the Convention in specific cases.®”

The common-ground interpretive principle therefore opens the door for the
consideration of other elements of international law in the interpretation of Art.
2 and 8 ECHR. Two such elements are especially relevant in the climate-change
context.

The first is the so-called “no harm” principle, which was developed in the Trail
Smelter arbitration case from the first half of the twentieth century®' and is now part
of customary international law. According to that principle, states are under an
obligation not to allow any activities within their jurisdiction that could cause
harm to other states, including individuals in other states. Given that the damages
resulting from activities causing global warming are not contained within the states
in which such activities take place, the no harm principle can provide a powerful
basis for interpreting Art. 2 and 8 to account for damages resulting from climate
change.

Second, Article 47 of the International Law Commission’s Draft articles on
Responsibility of States for Internationally Wrongful Acts provides that when
several states are responsible for an internationally wrongful act, each state may be
held partially responsible for the resulting harms. In this way, partial fault gives rise
to partial responsibility. This provides a way of holding individual countries
accountable for their excessive greenhouse gas emissions, independent of whether

SECtHR [GC] 12 November 2008, No. 34503/97, para. 85.

$0Supreme Court of the Netherlands, Supreme Court Judgment, 20 December 2019, The State of the
Netherlands (Ministry of Economic Affairs and Climate Policy) and Stichting Urgenda, 19/00135,
§ 5.4.2 (English version).

SUTrail Smelter Case, the United States v. Canada, 1938 and 1941, Report of International Arbitral
Awards, vol. III, p. 1905 at p. 1965: “No State has the right to use or permit the use of its territory in
such a manner as to cause injury by fumes in or to the territory of another or the properties or person
therein, when the case is of serious consequence and the injury is established by clear and
convincing evidence.”
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each country’s emissions—taken in isolation—are sufficient to bring about climate-
related harms.®?

This notion of partial responsibility sets the stage for the next step of the Supreme
Court’s argument, which is that “Arficles 2 and 8 ECHR relating to the risk of
climate change should be interpreted in such a way that these provisions oblige the
contracting states to do ‘their part’ to counter that danger.”®> In determining what it
means for contracting states to do “their parf’ in combating climate change, the
Supreme Court invokes a firm international consensus that UNFCCC Annex I
countries would need to undertake significant reductions in order to avoid the
most severe consequences of global warming. The linchpin of the Court’s analysis
is the IPCC scenario in AR4 in 2007. The Court writes: “This scenario provides for
Annex I countries to reduce greenhouse gas emissions by 25% to 40% in 2020 and
by 80% to 95% in 2050, both compared to 1990 emissions.”®* The judgment goes on
to marshal a dazzling array of other international sources in support of this signif-
icant level of reduction, including the Bali Action Plan, which emerged from the Bali
Climate Change Conference in 2007 (COP 13); a resolution passed at the Canctin
Climate Change Conference in 2010 (COP 16); another resolution passed at the
Durban Climate Change Conference in 2011 (COP 17); and the Doha Climate
Change Conference in 2012 (COP 18).°> All of these conferences referred back to
the IPCC scenario for AR4 as a benchmark for UNFCCC Annex I countries. In
addition, the Court also cites the fact that “[s]everal EU bodies — the Council, the
Commission and the Parliament — expressed the scientifically supported necessity
of reducing emissions by 30% in 2020 in comparison to 1990.”°°

In light of this international consensus, the Supreme Court held that the state of
the Netherlands, as an Annex I country, has a human-rights based obligation to meet
precisely these targets for significant reduction. As stated in the Court’s summary of
its judgment:

All in all, there is a great degree of consensus on the urgent necessity for the Annex I

countries to reduce greenhouse gas emissions by at least 25—40% in 2020. The consensus on

this target must be taken into consideration when interpreting and applying Article 2 and

8 ECHR. The urgent necessity for a reduction of 25-40% in 2020 also applies to the
Netherlands on an individual basis.®’

% International Law Commission (2001), Art. 47 para. 1. This provision is explicitly invoked at
Urgenda, § 5.7.6. See also Nollkaemper et al. (2020), p. 16, Principle 2, which explicitly recognizes
shared responsibility for injuries due to “cumulative contributions,” in which “the conduct of
multiple international persons together results in an injury that none could have caused on their
own” (p. 25, para. 5 of Commentary to Principle 2).

63 Urgenda, § 5.8.

64 Urgenda, § 7.2.1.

%5These conferences are referred to at Urgenda, §§ 7.2.2 and 7.2.3.

66 Urgenda, § 7.2.6.

57 Urgenda, summary of §§ 6.1-7.3.6 of the Court’s judgment.
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It is often said that climate change is a global problem that necessitates a global
cooperative solution, rather than a problem that any one country can solve on its
own.®® Nonetheless, the Court found that a 25-40% reduction by 2020 was the
minimum reduction required for the Netherlands to individually do “its part” in that
global effort to reduce greenhouse gas emissions.® Failure to attain this benchmark
would, according to the Court, constitute a breach of the Netherlands’ obligations
under Art. 2 and 8 of the ECHR.”

5.4 Future Prospects of the Human Rights Approach

It is too early to tell what the implications of the landmark Urgenda judgment will be
for other Annex I countries such as Switzerland. This will depend on at least two
related factors: (1) whether the highest courts in other European countries will follow
the lead of the Supreme Court of the Netherlands in imposing the same requirements
on state institutions, and (2) whether the ECtHR will eventually step in to impose
such requirements on all, or at least some, Council of Europe states, including
Switzerland.”!

8Recall the principle of cooperation, Art. 3 para. 5 UNFCCC, discussed in Sect. 2.1.2, herein.
% Urgenda, summary of §§ 5.6.1-5.8 of the Court’s judgment.

1t is noteworthy that the Supreme Court found that the applicability of Articles 2 and 8 ECHR to
the context of climate change was sufficiently clear, such that it explicitly refrains from requesting
an advisory opinion from the ECtHR in accordance with Protocol No. 16 of the Convention, which
states, in relevant part: “Highest courts and tribunals of a High Contracting Party, as specified in
accordance with Article 10, may request the Court to give advisory opinions on questions of
principle relating to the interpretation or application of the rights and freedoms defined in the
Convention or the protocols thereto” (Art. 1 para. 1). See Urgenda, § 5.6.4.

"'These two factors are related because the ECtHR often looks to the existence of a “European
consensus” among member states in order to determine each state’s “margin of appreciation” in
state actions and policies that affect human rights fulfillment. On this principle, see Goodwin v. The
United Kingdom, no. 28957/95 (2002), §§ 85-86; Tekeli v. Turkey, no. 29865/96 (2004), § 61;
Handyside v. The United Kingdom [Plenary], no. 5493/72 (1976), § 48. At least two high-profile
cases are now pending before the ECtHR, both involving Switzerland. First, in September 2020, six
Portuguese youths filed an application to the Court against 33 states, including Switzerland,
claiming violation of the ECHR due to the failure to take sufficient action for the prevention of
climate change. A copy of the application in the case is available at https://youth4climatejustice.org.
Because of the urgency of the case, the Court has granted it priority consideration under Rule 41 of
the Rules of the Court. (Rule 41 states, in relevant part: “In determining the order in which cases are
to be dealt with, the Court shall have regard to the importance and urgency of the issues raised on
the basis of criteria fixed by it.””) The governments of the 33 states have also been ordered to respond
to the applicants’ claims. See the Court’s communication of 13 November 2020 (published
30 November 2020), in the case of Duarte Agostinho and Others v. Portugal and 32 Other States,
no. 39371/20, available at http://hudoc.echr.coe.int. And in the second case, mentioned previously
(see note 4 above), KlimaSeniorinnen has filed an application against Switzerland, though the Court
has not yet issued a communication regarding that application.
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Even before these questions are definitively settled, however, this chapter has
aimed to provide a basis for further exploration of whether Switzerland’s human
rights obligations might require it to achieve a far greater reduction in greenhouse
gas emissions than participation in the EU’s Emissions Trading System and imple-
mentation of the CO, Act would be able to produce on their own.””
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Abstract Switzerland and the European Union (EU) face similar challenges when it
comes to the decarbonisation and securing of energy supply. Both lack sufficient
domestic energy resources, apart from nuclear energy. But nuclear energy has
become controversial after the nuclear meltdown accident at Fukushima, Japan, in
2011. Without reconsidering nuclear energy as a future energy resource, the coop-
eration in the energy market between the EU and Switzerland becomes even more
vital for securing energy supply. While in the past, Switzerland has fulfilled an
important function in securing energy supply in neighbouring EU Member States,
lately, the EU has provided for its own governance for emergency situations.
However, Switzerland will maintain its function as an interface in the electricity
sector. This is even more true, since the new focus on renewable energies fosters the
demand for flexible cross-boundary solutions. An electricity agreement between
Switzerland and the EU might provide a stable legal framework for these develop-
ments. The price to pay for Switzerland will be a further opening of the market,
offering the private consumer a choice of energy providers. The good news for Swiss
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strategies for promoting renewable energies is that EU Member States are still
allowed to take a flexible approach towards national promotion measures, especially
in designing them to their territory. Therefore, the cooperation between Switzerland
and the EU offers some advantages in terms of flexibility in the quest for security of
supply while fighting climate change.

1 Similar Challenges

As highly industrialized European states, Switzerland and the Member States of the
European Union contribute to climate change based on the greenhouse effect in a
similar way. Both respond to this responsibility by similar self-binding commitments
for reducing the emissions of greenhouse gases under the Paris Agreement, like
before under the Kyoto Protocol, especially concerning CO, emissions." At the same
time, both have to fulfill their constitutional resp. primary law based obligations to
secure an adequate supply of energy in the national” resp. supranational® framework.

Notwithstanding the diversity of the EU Member States, the EU and Switzerland
face comparable challenges. Moreover, during the period covered by our research in
SCCER CREST (since 2013), they have responded to these challenges in a similar
manner, despite their autonomous, independent policy approaches. An important
reason for this is that—although differences in detail may exist—neither the EU
Member States nor Switzerland possesses significant domestic energy resources.
Notwithstanding nuclear energy and the important, but limited, part of hydropower,
Switzerland cannot rely solely on domestic energy resources. Similarly, nuclear
energy still plays a decisive role in the EU. Besides, some Member States can rely
on coal resources. But this energy resource is detrimental to the climate and too small
to secure energy supply in the Union. Furthermore, it is a cost-intensive energy
resource. In addition, natural gas available in some EU Member States has

' Switzerland ratified the Paris Agreement on 6 October 2017 and has accepted reduction targets of
50% by 2030 as compared to 1990. For 2050, there is a common reduction target of 70 to 85% as
compared to 1990. Both targets include a partial use of emission reductions abroad. See Federal
Office for the Environment (FOEN), The Paris Agreement, available at https://www.bafu.admin.ch.
The EU ratified the Paris Agreement on 5 October 2016. In the Nationally Determined Contribu-
tions (NDC) of the EU in the framework of the Paris Agreement, the reduction target for greenhouse
gas emissions amounts to 40% by 2030 as compared to 1990. See European Commission, Paris
Agreement, available at https://ec.europa.eu.

See the objective of a sufficient (“ausreichenden™) energy supply according to Art. 89 para.
1 Federal Constitution (FC) as a task for the Swiss Federation as well as for the Swiss cantons.
3See the task to “ensure security of energy supply in the Union™ according to Art. 194 para. 1 lit.
b TFEU.
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diminished considerably over the last years.* Last but not least, the petroleum in the
North Sea is less profitable due to the low prices for petroleum on the world market.

Against this background, it is understandable that the EU and Switzerland are
eager to conclude a bilateral electricity agreement. Despite the great mutual under-
standing in the negotiations, these have been stopped due to the demand by the EU to
first conclude an Institutional Framework Agreement, which would grant the
European Court of Justice (ECJ) a considerable role in legal disputes.’

Hereinafter, the focus will be on the development of interests of the negotiation
partners with regard to promoting certain energy resources. Regularly, the objectives
of the EU are identified as promoting security of supply—especially with reference
to the blackout in Italy in September 2003—, stable and affordable prices and
balancing effects with regard to the feed-in of electricity from renewable energies
as well as fostering competition.® From a Swiss point of view, with reference to the
Energy Strategy 2050’ one has to mention the fostering of security of supply, better
market access, especially for so-called balancing energy, as well as stabilizing the

Swiss function of an “electricity hub for Europe”.®

2 Development of Energy Resources

2.1 Nuclear Energy

The EU only has a limited legal basis for regulating the choice of energy resources.
The provisions on energy regulation in Art. 194 TFEU leave a lacunae in this regard.
But under the competences on the environment, Art. 192 para. 2 TFEU allows for
regulating the choice of energy resources; however, unanimity is required. There-
fore, any single Member State can block a legislative decision. It is true that
promoting nuclear energy is a task of the EU, provided for by the Euratom Treaty.
However, the treaty does not include an obligation for Member States to do so. The
focus of the work under that treaty has shifted to safety in the field of nuclear
energy.’

In the end, the possible acceptance of nuclear energy in the Member States has
never been harmonized on the EU level, allowing for a divergent development.
While some Member States, such as the so-called Visegrad-States and the United

“Heselhaus and Becker (2019), p. 249, 256 et seq.
SFor details, see Hettich et al. (2015), pp. 3—4.
SHettich et al. (2015), p. 6, with further references.

7Federal Council Dispatch on the Swiss Energy Strategy 2050 (Energiestrategie 2050), see Federal
Council (2013), p. 7580 et seq.

8Weber and Kratz (2009), § 7 n. 25.
°Classen (2011), n. 16.
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Kingdom, opt for modernizing and enlarging nuclear power plants,'” others, such as
France, have decided to reduce nuclear energy at least in some parts, even if supply
remains on a comparatively high level. Other Member States have never been into
nuclear energy, like Austria and Italy, or are exiting from nuclear energy in the
aftermath of the nuclear meltdown in Fukushima in 2011, like Germany, where the
last reactors will be taken off the net in 2022."'

So, the development of the EU policy in the area of nuclear energy is ambivalent.
After Fukushima, the basis for running reactors has been to pass the so-called stress
test, designed to check the security of all reactors in use. At the request of the
European Council in 2011, the group of national surveillance authorities ENSREG
(European Nuclear Safety Regulators Group) set up methods, the extent and the
procedure of the stress test.'> After the completion of the tests in 2012, all reactors
could be kept in use. In the recent past, some reactors have been put off the net due to
minor incidents. In a Belgian case, the ECJ decided that restarting the operation of a
nuclear power station that had previously been shut down is basically allowed, even
after a longer period of time. However, an environmental impact assessment has to
be carried out.'® In the European legal context, that leads to the participation of the
public. Therefore, the risks of re-operation of nuclear power plants will be discussed
in public.

According to a ruling by the Swiss Federal Nuclear Safety Inspectorate
(Eidgenossisches Nuklearsicherheitsinspektorat [ENSI]), the operators of Swiss
nuclear power plants were required to take part in the EU stress test, too. In their
assessment of the Swiss country report on the EU stress test, the EU experts
concluded that the Swiss nuclear power plants fulfil all the international require-
ments in all areas. Emphasis was put on the proactive measures of the Swiss Federal
Nuclear Safety Inspectorate after Fukushima, on the seven safety layers of the Swiss
nuclear power plants, as well as on the protection against a loss of the ultimate heat
sink, i.e. cooling the reactor. Only with regard to extreme weather conditions and
hydromanagement in case of severe accidents, the experts recommended further
testing.'* According to ENSI, there is an adequate framework for a systematic
management of ageing in Swiss nuclear power plants. So, possible damages by
ageing can be detected already in an early stage and countermeasures can be taken."”

19Heselhaus and Becker (2019), p. 249, 256 et seq.

13, Gesetz zur Anderung des Atomgesetzes, regulating the exit from nuclear energy and acceler-
ating the energy U-turn, German BGBI. 2011 I p. 1704 ff.

'?ENSREG (2011).

13ECJ, C-411/17, ECLLI:EU:C:2018/972 — Inter-Environnement Wallonie et Bond Beter Leefmilieu
Vlaanderen.

14Swiss Federal Nuclear Safety Inspectorate (2012a); see in addition Swiss Federal Nuclear Safety
Inspectorate (2012b). See also ENSREG (2012).

'SENSI has written the country report for Switzerland and, by the end of 2017, submitted it to the
European Nuclear Safety Regulators Group ENSREG. Besides, ENSI has identified some areas for
optimisation, see Swiss Federal Nuclear Safety Inspectorate (ENSI) (2018); Swiss Federal Nuclear
Safety Inspectorate (ENSI) (2017).
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In reaction to the meltdown incident in Fukushima, Germany put most of its
nuclear power plants preliminarily off-line and then regulated the legally binding
exit from nuclear technology.'® In Switzerland, the Federal Council first took a basic
decision in favour of a phase-out of nuclear energy on 25 May 2011. According to
this, the existing nuclear power plants should go off-line at the end of their safety-
related operational lifespan and shall not be replaced by new nuclear power plants. A
necessity for an early exit from nuclear energy has not been identified.'” With the
slow phase-out, there is more time at hand for implementing the new energy policy
and the conversion of the existing energy system.'® In a second phase, the applicable
laws have been changed: According to Art. 12a KEG'? since 1 January 2018, the
granting of general licenses for the construction of new, and according to Art.
106 para. 1°® KEG for the modification of existing, nuclear power plants has been
prohibited. Although it is up to Parliament to change these rules for the future, the
relevant law would be subject to a people’s referendum. The decommissioning of a
nuclear power plant is regulated in Art. 26 KEG und Art. 45 KEV. The proprietor
has to decommission a plant if it has been definitely taken out of operation or the
operating license has not been issued, has been withdrawn or has expired according
to Art. 68 para. 1 lit. a or b KEG and the responsible authority (DETEC: Federal
Department of the Environment, Transport, Energy and Communications) has
ordered the installation to be decommissioned (Art. 26 para. 1 KEG). Pursuant to
Art. 27 KEG the proprietor of the plant has to submit a project for the
decommissioning of the plant to the authorities. The supervisory authority will set
a deadline for this. Then the competent department (DETEC) will decide on the
measures for the decommissioning (Art. 28 KEG). After the decommissioning
activities have been completed, the department will decide whether the plant is no
longer a source of radiological dangers and therefore will not be subject to the
legislation on nuclear energy anymore (Art. 29 KEG). The first of the five Swiss
nuclear power plants, the Miihleberg Nuclear Power Plant, has been shut down at the
end of 2019.%° Other dates for a shutdown of power plants have not yet been set resp.
have been postponed.”' Because of the step-by-step approach the situation of energy
supply in Switzerland is, at the moment, less volatile than in Germany. However, in
the mid term one has to deal with the loss of nuclear energy in Switzerland as an
energy resource contributing to a stable basic supply.

1813, Gesetz zur Anderung des Atomgesetzes, German BGBI. 2001 I p- 1704 ff.

'7Federal Council (2013), p. 7592.

18 Federal Council (2013), p. 7608.

Nuclear Energy Act (Kernenergiegesetz KEG) of 21 March 2003 (SR 732.1).

20See Federal Department for the Environment, Transport, Energy and Communications (2018).
21See Banholzer et al. (2019).
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2.2 Fossil Energy Resources

In the European Green Deal, the European Commission calls for a fast exit from
coal.”” During the past seven years, the Commission has succeeded in building a
strong consensus among Member States in favour of an exit from the coal industry.”?
Poland with its huge resources of coal is the only Member State still abstaining.
However, under EU competences this single vote is enough to stop any direct
regulation concerning the choice of energy resources in the Member States. The
political reasoning by Poland is understandable when compared to the development
in Germany. There, after long political discussions, a compromise on the exit from
coal has finally been reached. However, the remaining operation period until 2038 is
rather long and the financial payments are rather generous.** In the end, it becomes
obvious that all states are hesitant to abstain from using their own energy resources.
The strategy behind the Green Deal becomes clear when taking into account the
financial mechanism.”> The acceptance of Poland could be reached by offering
payments in other areas. However, the enormous amount of financial resources
necessary to cope with the COVID-19 pandemic makes it rather doubtful that the
financial mechanism will be realised as envisioned.

In Switzerland, there are no coal-fired power plants and the small share of coal in
the Swiss energy mix is due to electricity imports.”® However, Swiss private
enterprises are still investing in the coal industry abroad, primarily in Germany.?’
But a further decline is expected in Switzerland due to the high burden of CO,
levies.”®

In the EU, the pressure on coal has been increased indirectly by issuing stricter
emission limits for coal power plants. Based on the Directive on Industrial Emissions
(or IED), the Commission Implementing Decision 2017/1442° adopts the instru-
ment of BAT (best available techniques) conclusions.®® The BAT conclusions
strengthen the limits set up by the IE Directive and call for stricter limits in case of
new plants.

22European Commission (2019), no. 2.1.2., 7.

23Heselhaus and Becker (2019), p. 249, 256 et seq.

2*In June 2020, the deliberations took place in the German Parliament (Deutscher Bundestag); also
see Franzius (2018), p. 1585 et seq.

2For details, see Heselhaus (2020).

26Schweizerische Energie-Stiftung, Kohlekraft in der Schweiz, available at https://www.
energiestiftung.ch. Coal accounted for 0.5% of gross energy consumption in 2017 and 2018, see
Swiss Federal Office of Energy (2019c¢), p. 2.

?7See the website of the Swiss Federal Office of Energy regarding fossil fuels and coal, available at
https://www.bfe.admin.ch.

ZThe CO, levy on coal of CHF 60 per tonne of CO, equals CHF 150 per tonne of coal; see the
website of the Swiss Federal Office of Energy regarding fossil fuels and coal, available at https://
www.bfe.admin.ch.

20J. EU 2017, L 212, p. 1.

30For details, see Vollmer (2017), p- 822.
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In addition, the technique of unconventional fracking is under debate in the EU
and likewise in Switzerland.>' The method applied for extracting gas or petroleum
comprises a cocktail of water and hazardous substances pressed with high pressure
into the earth in order to pump fossil energy resources to the surface. In the EU, there
was a strong political debate whether fracking should be allowed at all or at least be
strictly regulated. The European Parliament had at least asked for a duty for an
environmental impact assessment.’” In 2014, the European Commission opted in
favour of a compromise and issued only a recommendation that left the decision on
allowing fracking to the Member States.” Especially, it is only recommended to
carry out a strategic environmental assessment or an environmental impact assess-
ment (EIA).

Concerning the duty to carry out an EIA with regard to fracking operations, there
is no explicit rule on such operations in the EIA Directive.*® Therefore, the judiciary
has been asked whether indirectly an EIA may be a precondition for drilling
operations. In 2015, the ECJ decided that in case of a test drilling with a test
extraction an EIA has to be carried out. While annex I no. 14 EIA Directive was
not applicable in the case at hand for not reaching the threshold for daily extractions,
the ECJ applied annex II no. 2 lit. d EIA Directive concerning deep drilling.*
Furthermore, cumulative impacts of other operations in the vicinity, not necessarily
of the same kind, have to be taken into account in the assessment.>® Otherwise a
danger would exist that relevant impacts on the environment would not be consid-
ered adequately.

Subsequently, several EU Member States have enacted fracking laws. In 2017, in
Germany specific provisions have been added to the Federal Water Act
(Wasserhaushaltsgesetz). They provide for broad prohibitions of fracking and lim-
itations concerning the use of fracking techniques.’’ Especially unconventional
fracking operations for commercial reasons are not allowed. However, the economic
interests in fracking have diminished sharply because this complicated technique is
not cost-efficient in comparison to the low prices for mineral oil.

In Switzerland, the competence for regulating fracking lies primarily with the
cantons.*® But not all of them have enacted specific legislation with regard to the
utilization of the subsurface. Some cantons have opted for a prohibition or a
moratorium on fracking in general or on fracking for extraction of unconventional

31See for the perils Gassner and Buchholz (2013), p. 143 et seq.

32European Parliament (2013).

33Recommendation 2014/70/EU, OJ. EU 2014, L 39, p. 72.

3 Directive 2011/92/EU, OJ. L 26, p. 1.

33ECJ, C-531/13, ECLLEU:C:2015:79—Marktgemeinde Strapwalchen.

°ECI, C-531/13, n. 39, 43.

37 Gesetz zur Anderung wasser- und naturschutzrechtlicher Vorschriften zur Untersagung und zur
Risikominimierung bei den Verfahren der Fracking-Technologie, German BGBI. 2016 1 1972.

38 Schweizerische Energie-Stiftung, Fossile Energien, Fracking: Forderung unkonventioneller
fossiler Rohstoffe, available at https://www.energiestiftung.ch.
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gas.’® On the federal level, basic principles can be regulated.”” So, the Swiss
Federation could enact a general moratorium on fracking on the basis of Art.
74 and 76 FC.*' Notwithstanding the legal possibility, fracking in Switzerland is
not profitable from an economic point of view for the time being.

2.3 Renewable Energies

Concerning the promotion of renewable energies in the EU, two areas of action have
to be differentiated: on the one hand, defining national targets (for the promotion of
renewable energy in the Member States) and, on the other hand, controlling national
measures under EU competition and economic law (for the latter, see Sect. 4). With
regard to the development goals for renewable energies, the Renewable Energy
Directive 2009/28/EC of 2009 (RE Directive 2020) has set up a goal for 2020 of a
20% share of renewable energies in the gross final energy consumption in the EU.**
Since the potential in the Member States for promoting renewable energies varies
considerably, the RE Directive 2020 provides for specific goals for each Member
State.** In 2016, the European Commission stated in a report that Member States are
likely to reach these goals by 2020.** As a promoting measure, the Commission
recommended to streamline procedures for licensing. It took several years of intense
political debate to modify the RE Directive 2020 in 2019. In the new RE Directive
2030 (Directive (EU) 201 8/20014° ), an overall goal of 32% of renewable energies in
2030 has been established.*® Furthermore, the electricity from renewable energies
shall be cost-efficient, market-based and facilitated by financial instruments.*’” In
addition, administrative procedures should be streamlined, including so-called
one-stop shops,*® and the system of proof of origin has been optimized.*’

In Switzerland, Art. 2 EnG does not provide percentages for the promotion of
renewable energies, but points of reference (“Richtwerte’”). According to them, an
expansion of the average domestic production of electricity from hydropower to at
least 37,400 GWh in 2035 is envisaged. Concerning other renewable energies, the

3 Federal Council (2017), p- 3.

“0Federal Council (2017), p. 6 et seq.

“!'Federal Council (2017), p. 3.

“>Directive 2009/28/EC, OJ. EU 2009, L 140, p. 16.
43 Annex I Directive 2009/28/EC.

44Europeam Commission (2015).

430J. EU 2018, L 328, p. 82.

4 Art. 3 para. 1 (new) Directive (EU) 2018/2001.
47 Art. 4 para. 3 (new) Directive (EU) 2018/2001.
“8 Art. 15 (new) Directive (EU) 2018/2001.

9 Art. 19 (new) Directive (EU) 2018/2001.



The Quest for the Future Energy Mix in the EU and in Switzerland 57

promotion target is set for 4400 GWh in 2020 and for 11,400 GWh in 2035. Targets
referring to reductions of energy consumption are established in Art. 3 EnG.

In 2018, the share of renewable energies in Swiss energy consumption amounted
to approximately 23%.° The share of renewable energies in final energy consump-
tion for heat generation amounted to 22%. With respect to electricity consumption,
56% originated from renewable energies. With regard to national energy production,
a share of 58.7% relied on renewable energies in 2018 with the major part being
contributed by hydropower. The share of solar power, biomass, biogas, wind, and
waste usage amounted to only 6.1% of energy production.”’ Not included in these
figures are electricity imports. Differentiating according to energy resources, espe-
cially solar power has gained weight.

Still, hydropower is the major contributor to the Swiss electricity supply and
according to the Energy Strategy 2050, it shall be further expanded. In 2035,
according to the reference value in the Energy Act hydropower should at least
produce on average 37,400 GWh.>* There is no reference value set for 2020. In
order to reach these targets, an average annual increase of 83 GWh will be necessary.
It is true that the reference value will be in reach based on the practice so far, but that
would mean to realize the whole potential of hydropower envisaged for 2050 in
Switzerland already by 2035.>

In 2020, the Federal Council announced even more ambitious targets. On 3 April
2020, it decided to modify the energy law. The public consultation was open until
12 July 2020. Some of the main modifications will include the following measures:
The already existing reference values (“Richtwerte’) for expanding hydropower and
other renewable energies for 2035 will be declared legally binding targets.”* Like-
wise investment contributions in solar power, biomass, and hydropower, today
limited until 2030, will be prolonged until the end of 2035. Further, another target
for 2050 shall be included in the energy law.”

30See Swiss Federal Office of Energy (2019a), p. 5 et seq.
5'Swiss Federal Office of Energy (2019b), p. 16.

52 Art. 2 para. 2 EnG.

33Swiss Federal Office of Energy (2019b), p. 17.
54Federal Council (2020).

3The draft provision reads as follows (in German):

E-EnG Art. 2 Ziele fiir den Ausbau der Elektrizitit aus erneuerbaren Energien

1. Die Produktion von Elektrizitit aus erneuerbaren Energien, ausgenommen aus
Wasserkraft, hat im Jahr 2035 mindestens 11 400 GWh und im Jahr 2050 mindestens
24 200 GWh zu betragen.

2. Die Produktion von Elektrizitdt aus Wasserkraft hat im Jahr 2035 mindestens 37 400
GWh und im Jahr 2050 mindestens 38 600 GWh zu betragen. Bei
Pumpspeicherkraftwerken ist nur die Produktion aufgrund von natiirlichen Zufliissen
in diesen Werten enthalten.

3. Der Bundesrat kann gesamthaft oder fiir einzelne Technologien weitere Zwischenziele
festlegen.
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The overall situation for a decarbonized energy production in the EU and in
Switzerland is precarious. However, there are major differences with regard to
specific renewable energies like wind power, which has been strongly developed
in Germany but only plays a minor role in Switzerland. In many countries, nuclear
power is still relevant for the basic and consistent supply of energy. This also holds
true for Switzerland in the phase exiting out of this technology.

Attempts to make use of deep geothermal energy for producing electricity in
Switzerland have so far all been unsuccessful. Therefore, for both parties to a
possible bilateral electricity agreement there is a great interest in a stronger cooper-
ation in the energy and electricity sector because that would allow to more easily
balance the specific characteristics of individual energy resources in the overall
energy mix. In this scenario, the already existing function of Switzerland as an
electricity hub of Europe could be further strengthened. Instead, if the cooperation
diminished by not concluding the agreement, there would be a strong likelihood that
the debate on the use of nuclear power for a stable basic energy supply would
resurface in Switzerland. Otherwise, Switzerland would have to accept a stronger
dependency on its neighbouring countries.”®

3 Security of Supply

The challenges faced by the specific energy resources raise the question of how to
secure energy supply with a new energy mix. For the time being, in Switzerland the
supply is estimated as sufficient.”” In this regard, many see a specific interest of the
EU in improving the technical side of security of supply by a strengthened cooper-
ation with Switzerland.”® This argument usually highlights the blackout in Italy of
2003 as well as the disruptions in parts of the Western European network system
in 2006.

More recently, a new peril for security of supply has emerged in the Eastern part
of the EU, in the gas sector. The political tensions between Russia and the Ukraine,
which is granted special conditions as a gas transit country, form the background to
this instable situation.”® Reductions in the volume of transported gas were used as an
instrument of political power in this dispute, leading to perils for the secure supply of
energy for the neighbouring EU Member States. This has been a driving factor
behind the German-Russian cooperation on establishing a second gas pipeline in the
Baltic Sea—the much disputed Nord Stream 2 project.

SFor the latter alternative, see Hettich et al. (2015), p. 44 et seq.

57 Breitenmoser and Weyenath (2014), n. 659; see Hettich et al. (2015), p. 44 et seq.
58 Hettich et al. (2015), p. 6.

59For details, see Heselhaus and Knaul (2015), p- 253, 260.
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In 2019, the EU has responded to this challenge by enacting Regulation
(EU) 2019/941 on risk-preparedness in the electricity sector.®” This regulation has
the objective to better protect the EU citizens from shortages of energy supply or
electricity blackouts. To this end, Member States have to set up national plans to
assess possible shortages,’ which must comprise measures for providing for a
regional crisis management. Therefore, regional crisis coordinators have to be
designated for assisting regional network operators.®? In addition, the governance
framework of the regulation includes the Electricity Coordination Group (ECG).%* In
case of a crisis, the European Commission and the other Member States have to be
informed immediately.®* The costs for assistance in case of a crisis have to be borne
by the Member State concerned.

From a Swiss point of view, this strengthening of the cooperation between EU
Member States has a positive effect, as it secures a stable supply in the neighbouring
states as well. However, by this measure of self-help the significance of Switzerland
for the security of supply in EU Member States will diminish. Therefore, Switzer-
land will lose an ace in the negotiation poker with the EU concerning the electricity
agreement, which it could have played earlier, if the negotiations had not been
delayed.

4 Competition

Assuring adequate competition is an important objective of the EU single market. In
the overall view, Switzerland is way behind in opening up the energy market, since
the second step in liberalising the electricity market for the private consumer has not
been accomplished so far.%® In consequence, competitors from the EU are excluded
from that part of the Swiss market. At the same time, Swiss enterprises can realize
additional gains in these areas. Although there are some limitations to transfer the
surplus to other parts of the electricity market,% it might be used as a reserve to be
invested in renewable energies. From this point of view, it is of high interest to assess
the leeway for EU Member States under EU law in promoting renewable energies.
The same leeway could be demanded by Switzerland in a bilateral electricity
agreement.

90J. EUL 158, p. 1. For details, see Heselhaus and Becker (2019), p. 249, 254.
S'Art. 7 Regulation (EU) 2019/941.

2 Art. 12 Regulation (EU) 2019/941.

3 Art. 3 para. 2 Regulation (EU) 2019/941.

54 Art. 14 Regulation (EU) 2019/941.

55 Schleiniger et al. (2019), p. 20.

S°BGE 142 11 451, E. 5.2.4. and E. 5.2.8.



60 S. Heselhaus

4.1 Promoting the Decommissioning or Construction
of Nuclear Power Plants

In Germany, considerable payments have been made to compensate utility compa-
nies for the decision to phase out nuclear energy. From the viewpoint of the EU, this
situation has highlighted the problematic issue of decommissioning nuclear power
plants, which has long been foreseen. Deconstruction not only has a technical side,
but it has a competition law side as well. The existing funds for deconstruction in the
Member States are often not sufficient for bearing all of the costs. Therefore, in
Germany additional payments from the government have been provided, which
privilege this industry sector in comparison to other energy sectors.®’ In this regard,
the European Commission only issued a communication, in which a framework for
measures by the Member States is set up, leaving them a broad margin for
appreciation.®®

In Switzerland the decommissioning of nuclear power plants is regulated by Art.
26-29 KEG.®’ In a specific chapter, the rules for securing the financial resources for
the decommissioning are laid down. (Art. 77-82 KEG). The notion of
decommissioning (“Stilllegung”) is rather broad in Swiss law and comprises all
measures after the operation of a plant from the stop of operations to the complete
deconstruction of the facility.”” The costs of decommissioning have to be borne by
the proprietor.”' A decomissioning fund (“Stilllegungsfonds™) has been established,
which secures the financing of the decommissioning, of the dismantling of obsolete
nuclear installations and of the disposal of the resulting waste material
(“Stilllegungskosten™).”* The costs of the decommissioning are governed by the
ordinance on the decommissioning and disposal funds (“Stilllegungs- und
Entsorgungsfondsverordnung”, SEFV [Decommissioning and Waste Disposal
Funds Ordinance]).”> According to Art. 2 SEFV, the cost of the decommissioning
comprises all costs which occur during the decommissioning of a power plant,
especially the costs for the technical preparation of the facility, for the maintenance,
for the decontamination and deconstruction of the site and the shredding of active
and contaminated pieces thereof, for the transport and the disposal of the radioactive
waste. These costs have to be differentiated from the disposal costs

57Heselhaus (2014), p. 201, 208 et seq.

68 European Commission (2013).

%Nuclear Energy Act (Kernenergiegesetz KEG) of 21 March 2003, SR. 732.1.
"Hoppenbrock (2009), p. 157.

""Hoppenbrock (2009), p. 160.

2 Art. 77 KEG.

73 Ordinance of 7 December 2007 on the Decommissioning Fund and the Disposal Fund for Nuclear
Installations (Verordnung iiber den Stilllegungsfonds und den Entsorgungsfonds fiir Kernanlagen
[SEFV]), SR. 732.17.
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(“Entsorgungskosten”), which include all costs for the disposal of the radioactive
operation waste and of the spent nuclear fuel after the final shutdown.”*

The fund has legal personality and is supervised by federal authorities.”” The
main task of the fund is to guarantee the necessary financial resources.’® According
to Art. 77 para. 3 KEG, the proprietors of nuclear installations are obliged to pay
contributions. The liability starts with the start of the operation and ends with the
completion of the decommissioning.”” The amount of the contributions is defined in
Art. 4 and 8a SEFV. Furthermore, every 5 years, the proprietors have to undertake a
study in order to review the predicted costs of decommissioning and disposal of
waste.”® Pursuant to Art. 8a SEFV, contributions have to be set at an amount which
is sufficient to bear all of the said costs. According to information by BKW, the firm
has already contributed around 40 million CHF to the costs by 2017 before the final
decommissioning of the nuclear power plant in Miihleberg.”” Therefore, financing
should be secured.®” In comparison to the EU, there are no relevant distortions of
competition.

In the EU, there are some Member States eager to promote nuclear energy and to
establish new facilities, like the United Kingdom and Hungary. In both countries,
over the last years, considerable amounts of aid were granted by the state, which had
to be checked by the European courts. The upgrading of the British nuclear power
plant at Hinkley Point has been subject to some claims, which all were lost before the
European courts. The European General Court (GC) accepted the state aid by the
United Kingdom as permissible under EU state aid law, thus backing the former
decision by the European Commission.®' In second instance, the ECJ upheld the
decision of the General Court.®?

In Hungary, the construction of a new nuclear power plant has given rise to
several legal issues under EU public procurement law. First, the European Commis-
sion allowed Hungary to rely on an exemption clause concerning the direct award of
the contract to a Russian enterprise. Second, the Commission classified the financial
contribution by Hungary as a permissible state aid.®

74 Art. 3 SEFV.

75 Art. 81 para. 1 KEG.

7$Hoppenbrock (2009), p. 163.

77 Art. 7 para. 1 and 2 SEFV.

78 Art. 4 para. 1 SEFV.

TBKW (2018), p. 14.

SOBKW (2018), p. 14.

81GC, T-382/15, ECLI:EU:T:2016:589.
82ECJ, C-640/16 P, ECLI:EU:C:2017:752.
83Europc—:an Commission (2017).
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4.2 Promoting Renewable Energies

When considering the EU rules for promoting renewable energies, one has to look
not only at the regulations, which provide for certain mechanisms, but also at the
jurisprudence, which controls national measures as well. The competence to promote
renewable energies is laid down in Art. 194 para. 1 lit. ¢ TFEU under the Lisbon
Treaty of November 2009. Already at the beginning of 2009, and therefore still
based on the (predecessor) competences for the environment, Directive 2009/28/
EC® on the promotion of the use of energy from renewable sources was enacted. It
lays down the legal framework for the promotion of renewable energy until 2020
(RE Directive [2020]). These provisions have been complemented by Directive
(EU) 2018/2001% (RE Directive [2030]).

According to the RE Directives, Member States can enact their own measures for
the promotion of renewable energies in order to reach their development targets.®
Furthermore, Member States might cooperate with other Member States or third
states through “cooperation mechanisms”.®” This includes the “statistical transfer”,
by which renewable energies in one country could be used for the achievement of
development targets in another, if a compensatory payment has been disbursed.®®
However, in practice this mechanism is hardly used, although renewable energies
would be promoted in a cost-efficient manner.

The RE Directive (2030) regulates the promotion of renewable energies in the EU
from 2021 until 2030. In addition to adopted contents of RE Directive (2020), it aims
at securing competition in promoting renewable energies and to avoid market
distortions.® To this end, the promotion should be set up in an open, transparent,
non-discriminatory and cost-effective manner, which fosters competition.90 In the
literature, doubts have been raised whether the directive will reach these objectives.

Like the European Commission, the European Courts have qualified the national
promotion measures as state aids, which have to comply with the rules of EU
competition laws. Furthermore, of all the national promotion measures only the
German mechanism has not been qualified as an unjustified interference with the free
movement of goods because in this mechanism, the financial means of the contri-
bution always remained in the hands of private parties and never came under the
control by the state.”' In 2019, the ECJ has confirmed this view with regard to the
German so-called “EEG-Umlage” in German energy laws.””

840J. EU 2009, L 140, p. 16.

850J. EU 2018, L 328, p. 82.

86 Art. 3 para. 3 lit. a RE Directive (2020); Art. 4 para. 1 RE Directive (2030).
87 Art. 3 para. 3 lit. b RE Directive (2020); Art. 8—13 RE Directive (2030).

8 Art. 6 RE Directive (2020); Art. 8 RE Directive (2030).

89 Art. 1 and 4 RE Directive (2030).

%0 Art. 4 para. 4, Art. 6 RE Directive (2030).

TECT , C-379/98, ECLI:EU:C:2001:160—PreussenElektra.

92ECJ, C-405/16 P, ECLI:EU:C:2019:268—Germany/Commission.
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In a case of 2015 with reference to Switzerland, the ECJ decided that the RE
Directive does not allow Member States to accept electricity from third countries as
green electricity in the framework of the national promotion mechanisms.”* Other-
wise, the objectives of the directive, especially the decarbonisation of the energy
supply, could be impaired.”*

From the view of competition law, it has to be stressed that the ECJ interprets the
RE Directive to allow for a territorial/regional limitation of the promoting mea-
sures.” These measures do interfere with the free movement of goods pursuant to
Art. 34 TFEU, but they could be legitimate, i.e. proportionate.’® On the one hand, the
ECJ points out that each of the Member States has taken on specific targets for the
production of electricity from renewable energies. Therefore, the Member States
should be competent to decide on the implementing measures. On the other hand, the
ECJ identified big differences in the potential for renewable energies of each
Member State, which would call for a national nature of the promoting measures.”’
In 2017, the ECJ confirmed these principles, although reserving a strict test of
proportionality of the mechanisms in place in a certain case.”® An important element
of this test is that the financial advantages of the measure must be directly attributed
to the producers.”” The basic argument of the ECJ cannot be underestimated because
normally the ECJ rejects any attempt to justify a direct discrimination, i.e. a less
favourable treatment based on the origin of a good, in the framework of the free
movement of goods.

5 Conclusion

In conclusion, it has to be noted that the EU and Switzerland face similar challenges
in the quest for the future energy mix. Without a reintroduction of nuclear energy,
the European energy market becomes even more important for Switzerland and a
secure energy supply. On the one hand, since the EU has set up new measures to
stabilize energy supply in the Member States, the function of Switzerland as an
energy reserve has been diminished. On the other hand, the function of Switzerland
as a European electricity interface has been strengthened because the increase in
renewable energies calls for a flexible cross-border balancing of supply. To this end,
a bilateral energy and electricity treaty between Switzerland and the EU would
establish a reliable legal framework. The price to pay for Switzerland would be the

93 ECJ, C-66/13, ECLI:EU:C:2014:2399—Green Network SpA.
94ECJ, C-66/13, n. 59 et seq.

9ECJ, C-573/12, ECLL:EU:C:2014:2037—Alands Vindkraft.
9ECJ, C-573/12, n. 82.

°TECJ, C-573/12, n. 93 and 94.

98ECJ, C-492/14, ECLI:EU:C:2016:732—Essent Belgium NV.
9ECJ, C-492/14, n 112.
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second step in the liberalisation of the energy market with regard to private con-
sumers. With regard to the Energy Strategy 2050 and the envisaged energy transi-
tion, the analysis has established that the EU gives its Member States considerable
leeway for regional/national promotion mechanisms. Therefore, the quest for secu-
rity of energy supply and the objective of fighting climate change can be flexibly
combined in a closer cooperation with the EU.
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