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Summary

The thesis argues that civil disobedience is jiadtié in the liberal democracy
and there is a viable way to reconcile civil dissieace with democracy. Can
civil disobedience be justified in the liberal desrecy? What role does civil
disobedience play in a democracy? How to recorwitgé disobedience and
democracy? These are the questions which will ipdoead in the thesis. The

thesis is divided into four main parts.

The first part includes the first two chapters. Thain aim of this part is to
introduce the background of the research and tmeefivil disobedience.
Since civil disobedience has been used in a vaoétgifferent meanings,

defining it clearly at the outset is necessary.

The second part is composed of the third and thetochapter. This part is
devoted to the justification of civil disobediencshich argues that civil
disobedience is justifiable in a democracy becatss beneficial to the
development of democracy. The fourth chapter isrthér explanation of the
third chapter, which elaborates in what ways ahglobedience is beneficial to

democracy.

The fifth chapter is the third part. This chapteogoses that the practitioners

vii



of civil disobedience are more demanded by demgctlaan those citizens
who obey all laws unconditionally. Therefore, thediesbedients deserve

tolerance and respect of the democratic society.

In the last part, the sixth chapter, | argue thwdreé is a viable way of
reconciling civil disobedience with democracy. Bhsm a critical review of
the past suggestions, | suggest establishing aiadpdefense for civil
disobedience in the criminal law system and sonmerotvays to show our

tolerance of civil disobedience.
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Chapter I: Introduction

|. Civil Disobedience and Its Debates

Civil disobedience, understood as breaching a latvod moral or political
grounds, is not a modern invention; it is a cladsidea whose roots can be
traced at least to ancient Greece when Antigoneagaously broke the law to
bury his brothet. And Socrates, a great philosopher of ancient @dsalso
believed to be the first philosopher who thorougikamined the question of
whether to obey or disobey an unjust law.dnto, he explained why laws
should be followed and why disobedience to theikavarely justified. In this
dialogue, it becomes clear that, for Socrates, shwaild obey the laws of the

city as one obeys his father and mother.

! Sophocles’ playAntigoné illustrates the conflict between obeying humad divine

law. The play opens after Oedipus’ two sons Etesoatel Polyneices have killed each
other in a civil war for the throne of Thebes. Quedi brother in law Creon then assumes
the throne. He dictates that Eteocles shall recestate funeral and honors, while
Polyneices shall be left in the streets to rot away Polyneices' sister, Antigone,
believes that an improper burial for Polyneices lydoe an insult to the Gods. She vows
that Polyneices' body will be buried, and Creonlates that anyone who interferes with
his body shall be punished. This is the beginninifp® conflict. The question is whether
duties to the gods are more essential than obegligfitbe state and law. There is no
compromise between the two. Both Creon and Antidmlieve in the absolute truth of
their obedience.

2 Socrates compares the obedience of law to tHadwfa child should not cause harm to
his parents. From birth you are told to obey lavesi were brought to life from your
mother and father and thus you should respect bed e rules that they do. But the
city’s laws were there before your mother and fathed are therefore equally if not more
important than the laws of your mother and fattiés. impious to bring violence to bear
against your mother or father; it is much morecsade it against you country. One
should obey one’s parents, but more importantéscity. Because the city was that which
has taught your ancestors and your parents, it beustiperior to themCg¢ito, 50c-51c)



Since Socrates’ time, many philosophers have egpdesiews about civil
disobedience. Their attitudes towards civil disobede can roughly be
divided into two schools. The first school adoptsaffirmative attitude toward
civil disobedience by recognizing its justifiabfitnder some circumstances.
Those who hold this view include Henry David Thare®lartin Luther King
Jr., Mohandas (“Mahatma”) Gandhi and Ronald Dwarkif second school,
whose representatives include Morris |. Leibman laentis H. Van Dusen Jr.,
assumes a negative stance against civil disobeglietatally denying its
justness or propriety in the society. The voicethad latter school is much
weaker than the former’s. The situation may belyate to the fact that the
view of the latter is the view which has been addpby the state, so the
scholars in the latter group feel that they havechmless to say than the

scholars in the former who have to strive for theognition of their views.

But the debates about civil disobedience take ptatenly on the theoretical
level; they also took place in practice. Many pegflom ancient to modern,
have used their bodies, even lives, to participatethese debates. The

afore-mentioned Thoreau, King and Gandhi, and nodingr civil disobedients

% The philosophers from the first school see eyey®on the justifiability of civil
disobedience, but their arguments are often base@iy different grounds. Some mainly
base their arguments on moral grounds, for exarijitgy. Some others may mainly base
their arguments on political grounds, for examplawls. For their main arguments,
please see Martin Luther King, Jr., “Letter frorBiemingham City Jail”, inWhy We

Can't Wait(New York: New American Library, 1964) at 76-95dalohn RawlIsA Theory

of Justiceg(Oxford: Oxford University Press, 1971) at 335-343.



who are less famous or even unknown to historyairgood examples. They
were arrested, jailed and even sentenced to cgmitalshment in extreme
cases. If punishment represents disapproval of the aitibg the state, then
these civil disobedients were obviously regardediraselcomed persons by
the authority. But history tells us that they ardfedent from ordinary
criminals who seek only their own interests. Tlegits are typically intended
to benefit the whole society. Even today, many sinefit from the noble
actions of Gandhi and King. Without them and theable actions of civil

disobedience, today’s world would be much darker.

It is understandable why an authoritarian regimeghmipunish the civil
disobedient because the goal of such a regimegeasrgly believed, is to
protect the privileges of the few. Anyone who daeshallenge the interests
of the dominant class might be punished without saeration of the
reasonableness of the challenge. Punishment, wwadr a regime has no
necessary relation to justice. But it is totallyffeient in a democracy. A
democracy purports to be a system committed toicpistPunishment,

therefore, in a democracy should also be used harae justice. So any

4 Actually, the most horrible prospect for the cidibobedient is not the death penalty, but
brutal massacre and assassination. The Amritsasatias which took place in
British-colonized India in 1919, is a good exampi¢his. On the 13th of April 1919,
about 10,000 demonstrators unlawfully, but peabtefpiotested at Amritsar. Although
these civilians were unarmed and not violent, lies tBritish General Edward Dyer
ordered his solders to open fire. Nearly 400 wdteckand more than a thousand were
severely injured. Please see Tim Coates (€t ,Amritsar Massacre, 1919: General
Dyer in the Punjab 191@ ondon: Stationery Office Books, 2001).



punishment meted out in a democracy should hawustdigation. In view of

this important relationship between justice andiglument in a democracy, we
should ask: Is civil disobedience justified in anmaeracy because of its
promotion of justice? Must civil disobedients benislned in a democracy as
they are punished in a totalitarian regime? If tloén what is the best way to

moderate or eliminate the penalty for them?

On the one hand, the law denies the claim that disbbedience is a right; on
the other hand, civil disobedience is an importpatt of the political
landscape, a common and familiar evefthis reality requires that we have a
better understanding of civil disobedience and deawy. Thus, the aim of
this thesis is to consider the justification fovicdisobedience in a democracy
and attempt to reconcile the two by softening thedigament of the civil

disobedient.

II. The Reconciliation of Civil Disobedience and Deocracy

The main theoretical question in this thesis comedhe justification for civil

disobedience in a democracy because understandivgcivil disobedience

® Chemi bin Noon, “Civil Disobedience, RebelliondaBonscientious Objection”, online:
<http://www.ict.org.il/articles/articledet.cfm?anid=438>, last visited on January 9,
2010.




might be justified theoretically enables us to $emv to reconcile civil
disobedience and democracy in practice. Many schdilave remarked that
civil disobedience is inconsistent with democratiues. For instance, Joseph
Raz argues that the need for civil disobedieno®igined to illiberal societies
because in liberal societies people enjoy exteneedom and have many
ways to influence the government. Thus, there ise®wd for them to resort to
civii disobedience to express their vieWsOther opponents of civil
disobedience see it as a threat to democratic tgoaied the forerunner of
violence and anarcHyHowever, | follow some liberals such as John Rawls
arguing that civil disobedience is still justifi&n contemporary democracies.
But my justification for civil disobedience is natsimple repeat of previous
liberal arguments. | will invoke the concepts ofraeratic deficits and justice
deficits to show that contemporary democracy isarfgrt. In an imperfect
democracy, citizens are justified in resorting il disobedience in order to
be loyal to democratic ideals. Additionally, in erdo show the justification of

civil disobedience, the role of civil disobedierioea democracy will also be

® Joseph RaZhe Authority of Law: Essays on Law and Mora{bxford: Oxford
University Press, 1979) at 266-275. In his accadi@t right to civil disobedience, Raz
places great emphasis upon the kind of regime inhwdn disobedient acts. Raz argues
that only in an illiberal regime do certain indiuis have a right to civil disobedience.
Given that the illiberal state violates its membaght to political participation,
individuals whose rights are violated are entitigther things being equal, to disregard
the offending laws and exercise their moral righifat were recognized by law...
“IM]embers of the illiberal state do have a rigbtdivil disobedience which is roughly
that part of their moral right to political pargeition which is not recognized in law.” By
contrast, in a liberal state, Raz argues, a pexsigiit to political activity is, by
hypothesis, adequately protected by law. Thereforsych a regime, the right to political
g)articipation cannot ground a right to civil disdiEnce.

For example, see Abe Fort&yncerning Dissent and Civil Disobediern(tew York:
The World Publishing Co., 1968), at 55.



discussed because it can help us better undertarbsitive effects of civil

disobedience on democracy.

Based on the justification of civil disobediencalats potential contributions
to the evolvement of democracy, | argue that thé disobedients are good
citizens that are needed by democracy. Comparéboe citizens who obey
any law enacted by the state, the civil disobedienty obeys the law
conditionally. When he finds that a law is in cactfiwith the spirit of ideal

democracy, he will seek to redress it, even inftmen of disobedience. This
spirit of vigilance serves as a reminder to thdesthat its power is not
unrestricted and, therefore, might be able to preveemocracy from

degenerating into authoritarianism.

The ultimate aim of my thesis, however, is to famdvay to reconcile civil
disobedience and democracy. There have been mabgtede about the
justification of civil disobedience, but the littwee on the practical
reconciliation of civil disobedience and democrasyrare. Few scholarly
efforts have concentrated on this issue. Brieflgaing, three sporadic

suggestions can be found.

One suggestion is that the civil disobedient istlext to avail of the necessity



defense to exempt himsélf.On this view, practitioners commit civil
disobedience out of urgency and with the view tevpnting a more severe
harm; this is a typical act of necessity. Thus, firactitioners of civil
disobedience can avail themselves of the necestfignse to get an
exemption of the punishment. A second suggestidhatthe most important
difference between civil disobedience and crims Irethe motivation of the
actor. Therefore, the court can utilize the goodiveodefense to acquit the
civil disobedient A third suggestion is to use the mistake of laiedse to
acquit the civil disobedient. If a defendant realiglieves that a law is
unconstitutional and consequently violates that kawobtain a chance to
challenge the law, the mistake of law defense shdnd available to the
defendant’® Indeed, these suggestions work in some cases \Gf ci
disobedience. For example, the necessity defense bean successfully

adopted in several cases by the state courts dJrfied States’

® Luke Shulman-Ryan, “The Motion in Limine and thafdetplace of Ideas: Advocating
for the Availability of the Necessity Defense farre of the Bay State's Civilly
Disobedient”, (2005) 2W. New Eng. L. Re299, at 299-364; And also see John Alan
Cohan, “Civil Disobedience and the Necessity Ded&n@007) 6Pierce L. Revlill, at
111-175.

® Martin C. Loesch, “Motive Testimony and a Civilddbedience Justification” (1991) 5
Notre Dame J.L. Ethics & Pub. Polidp69.

1% Graham Hughes, “Civil Disobedience and the Paliti@uestion Doctrine”(1968) 43
N.Y.U.L.Revat 1.

1 See, for exampleSalifornia v. JeromdCal. Mun. Ct. Oct. 1987) (defendants blocked
main gate to nuclear weapons laboratory; arrestettdffic violation; Traffic
Commissioner permitted necessity defense; prosegatiorney moved to drop charges;
motion granted)California v. Block (Cal. Mun. Ct. Aug. 1979) (defendants demonstrate
against nuclear power at nuclear power plant; @thvgth trespass and resisting arrest;
judge permitted necessity defense).



In my opinion, these defenses, however, are ndbowit flaws. In the first

place, they do not work in most cases of civil bsdience. In addition, they
pose the danger of excessively politicizing thercamd extend the existing
defenses too much. | will suggest that the mostsiliéa way to soften the
predicament of civil disobedients is to mitigate fhunishment by establishing
a special defense for civil disobedience. Wheraarcbf civil disobedience is
raised in the court, the court should decide whetitie conduct amounted to
civil disobedience, and if the court finds that gresecuted action fully satisfy
the standards of civil disobedience, it can dedwleeduce or abolish the
punishment for the defendant. This suggestion lha&saos advantages. First,
it is applicable to all cases of civil disobediensecond, it can allow the
benign character of civil disobedience to be cagrgd in the court while at
the same time retaining civil disobedience as &lgianeans of protest in

democracy.

[1l. Plan of the Thesis

As mentioned above, this thesis is about the rakatmen of civil
disobedience and democracy. The aim of the whasighs to argue that civil
disobedience should be tolerated by democracy lae is a viable way to

reconcile civil disobedience and democracy by nglsome changes to the



present constitutional and criminal systems. Thesihwill be divided into
seven chapters, with the Introduction and Conclusespectively as the first

and last chapter.

In the second chapter, | define civil disobedier@igil disobedience has been
used by philosophers in a variety of different megs, it is necessary,

therefore, to give a definition of civil disobedanat the outset.

The third and fourth chapters are devoted to thstification of civil
disobedience in a democracy. In order to achieeefittal aim of reconciling
civil disobedience and democracy, the first stepoisprove that there is
possibility for them to be reconciled. Howeverhds long been argued that
civil disobedience may be justified in an autharéta regime, but it is never
justified in a democracy where people are alloveeddte and to protest. Thus,
the main aim of these two chapters is to estaltfiah civil disobedience is in
consistent with democracy and it will not be inrvad make endeavors to
reconcile them. Along this line, the third chaegues that civil disobedience
is still needed in liberal democratic societiesirashe authoritarian regimes
because the existing liberal democracies are famn fperfect. It would be
helpful to retain civil disobedience as an effegtivay in liberal democracies
to eliminate injustice and improve democracy. Toerth chapter is a natural

extension and a further explanation of the thiréaptar. The third chapter



argues that civil disobedience should be retaireed helpful way to develop
democracy, but it does not explain what kind ophaVil disobedience can do
to a liberal democracy. Thus, the fourth chaptewigten to fill that gap by

elaborating on the contributions that civil disoleete could make to the
development of democracy. | argue that civil digsbéece not only can help to
stabilize democracy, but also can help to nurtueetacn characters of

citizenship that are required by any viable demogcra

The fifth chapter explains the virtues of the piteaters of civil disobedience.
In a society, there are citizens who would obey lamyat any time and there
are citizens who obey laws conditionally. The ptexters of civil
disobedience are among the second type. In gertbef, acknowledge the
necessity and the justness of obeying law, buteasame time they retain their
own judgments. When faced with great injusticesytWill stage their protest
in the form of civil disobedience. My argument st chapter is that citizens
who obey all laws at all times are more damaginglémocracy than the
practitioners of civil disobedience. Good citizemsust, at times, be
disobedient as well as obedient. Proving that thactgioners of civil
disobedience are good and responsible citizerssenéial to the reconciliation
of civil disobedience and democracy because iwallas to encourage civil

disobedience by protecting its practitioners.
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In the sixth chapter, | try to reconcile civil dismdience and democracy in
practice. One stark contradiction of today in podit and legal sphere is that,
on the one hand, we hail civil disobedience as exadtions which are
beneficial to democracy, but on the other hand,stla¢e spares no effort to
punish the practitioners of civil disobedience. rEiere, the most important
thing to reconcile civil disobedience with demogréeto minimize the undue
punishment of civil disobedience. | propose thas tan be done on many
levels: first, for those states with a competerdigial system, a special
defense for civil disobedience may be enforced Hgy dourts; secondly, for
those states which are not so liberal, civil disbbece may be protected by

the legislature and the constitution.
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Chapter II:

The Definition of Civil Disobedience

Many practitioners and philosophers have talkedutibob civil disobedience,
but there have never been unanimity on what isatteeirate meaning of civil
disobedience. The disputes about the definitiomiaf disobedience are so
extensive that there are scholars who even dowtdivil disobedience is
capable of genuine definitio. Therefore, it is necessary to define civil

disobedience before | proceed to discuss furthestipns.

Two tendencies must be avoided when defining aiidobedience. One
tendency is to define civil disobedience too brgathe other is to define it
too narrowly. If defined too broadly, the definiti@f civil disobedience will
include all kinds of protest; civil disobedienclketefore, will lose its status as
an independent and distinguished phenomenon. Batnbt good to define
civil disobedience too narrowly either. If definedo narrowly, civil
disobedience may retain its distinguished charabtdrsuch a definition will
have little practical meaning because very few actseality can meet its
standard. Therefore, in order to avoid these twadeacies, two rules will be

strictly followed when 1 try to give a definitiorf aivil disobedience. The first

12 George Anastapldhe American Moralist: On Law, Ethics, and Governtr{@thens,

OH: Ohio University Press, 1992) at 552.
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rule is that the definition of civil disobedienckosild be able to include all
typical cases of civil disobedience; the secone rslthat civil disobedience
must be retained as an independent phenomenordistthguished characters

from other kinds of protests.

The task of defining civil disobedience will be cpleted in four steps. First, |
will briefly describe the typical cases of civilstbedience in history because |
try to make all of these typical cases to be cavésemy version of definition.
Second, | will elaborate the various charactesstt civil disobedience. It is
by these characteristics that civil disobediencaifferentiated from other
kinds of protests. Third, | will analyze the difeices between civil
disobedience and other related phenomena withwa waefurther clarify the
meaning of civil disobedience. Finally, | will sunanze what | find and give a

definition of civil disobedience.

|. Typical Cases of Civil Disobedience

Civil Disobedience in the meaning of violating avlan the grounds of moral
or political principle can be traced in westerntdrig as far back as to ancient
Greece. At that time, the choice between breakimdy @beying the law had

been a question for both Socrates and Antigoneitéegeir different social
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backgrounds. While Socrates finally chose to resgeclaw, even if the law
was an unjust one, Antigone courageously choseopipesite. She believed
that she should follow the law of divine, rathearrthe law made by mat®
Some scholars believe Antigone’s spirit of resiseais the very origin of civil

disobediencé?

In my opinion, the historical development of cigisobedience might roughly
be divided into three stages. As | explained, thgiro of civil disobedience
can be traced to ancient Greece, but the very temil disobedience” is
popularly believed to be coined in the nineteemthtery by David Thoreau in
his famous essd{ivil Disobedience”. *®> Thoreau used civil disobedience to
boycott the war on Mexico and the American slava@rstem, but at that time
civil disobedience did not attract much attentidnthee public. So the time
from antiquity to Thoreau can be viewed as thehbistage of civil
disobedience. Then, in the twentieth century, ttaetice of King and Gandhi

finally made civil disobedience famous. Their pieetalso attracted the

13 About the stories of Socrates and Antigone, plesse Plato’Crito and Sophocles’
Antigone

14 Beth  Doggett, “Antigone and Civii  Disobedience”, nlioe:
<http://vccslitonline.cc.va.us/antigone/antigoned aivil _disobedience.htm last visited
on October 20, 2007.

!> Thoreau’s essay “Civil Disobedience” was origipalelivered as a lecture before the
Concord Lyceum on January 26, 1848, under the tiba the Relation of the Individual
to the State”; it was published with some revisiond849 in a journal calle@esthetic
Papers which had only one issue. In this journal, thite tigiven to the essay was
“Resistance to Civil Government”. The essay firspeared as “On the Duty of Civil
Disobedience” when it was republished in a volurhédnie writings titled A Yankee in
Canada four years after his death. Therefore, "Civil @iedience," the name given to
Thoreau's essay for its posthumous publication 861 may or may not have
been Thoreau's title; the evidence leaves bothiplitss open.
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attention of both scholars and politicians arouné world. Many academic
meetings were summoned and a great number of papdrdooks on civil
disobedience were published. Both theoretically gp@ctically, civil
disobedience emerged as an important political @einduring this period,
which can be viewed as the developing stage of disobedience. Generally
speaking, this period stretches from Thoreau’s titnethe civil rights
movement in the United States. The third stag@esnaturity period. In this
stage, civil disobedience began to be practicednore areas and many
organizations which adopted civil disobedience faasirtmain tactic were
established. The typical cases in this stage imcthe anti-globalization and

environmental movements.

Before | venture into a detailed discussion ofdkénitional requirements for
civil disobedience, | will briefly describe the ntamportant and well-known
events which are believed to be typical cases wuil clisobedience. In
consideration that these events will be cited ntloa@ once in this dissertation,

it is helpful to describe them in advance.

A. Thoreau’s Struggle

Henry David Thoreau (1817-1862) played a vital iolehe development of

15



civil disobedience. He is the man who made the rihéamous, put it into

practice, and gave the practice the name “civiblogslience”.

Thoreau’s theory of civil disobedience is not veomplicated. There are two
principles underlining it. The first is that thethaority of the government
depends on the consent of the governed. The sesdhédlt justice is superior
to the laws enacted by the government, and thevithdal has the right to
judge whether a given law reflects or flouts justiétn the latter case the
individual has the right and duty to disobey thevIland accept the
consequences of the disobedience. He claims tbairly obligation one has a
right to assume is to do at any time what one thigtht. Otherwise, why has

every man a consciencé?

In order to protest the injustice of slavery andxMe War in which the
American government was engaging, Thoreau refusqahy the poll tax. In
1846, he was arrested and thrown into jail for.tle could easily have
afforded the tax, but he felt that it took at leasé person to stand up for what
they believed in. However, the next day a friendl pae tax for him, much to
Thoreau's regret, and he was released. Thoreaotssting gesture and his
theory of civil disobedience did not get much ditamat the time, but many

years later they influenced many, sparked politstalggles, and changed

® Henry David Thoreau, “Civil Disobedience”, in Hugadam Bedau (ed.)Civil
Disobedience in Focud.ondon: Routledge, 1991), at 29.
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world politics forevet” When Bedau talked about Thoreau’s contribution to

the development of civil disobedience movementdid this:

[Thoreau] seems to stand at a pivotal point in hietory of the
movement. In one way or another the concept ofl Ciisobedience
has been voiced and acted upon for at least 2,d8 ybut never has
it received such mass support, never has it beephfect of so much
public attention as during the century since Thor&ad down in
such clear intellectual terms the reasons why nfeuld seek to

govern their own actions by justice rather tharalieg'®

B. Gandhi and His Movement

Mohandas (“Mahatma”) Gandhi (1869-1948) is the mduo broadened the

scope of civil disobedience and helped civil dighbece to gain international

' The list of the persons who are influenced by ®haris astonishing. It famously
includes Tolstoy, Gandhi, and Martin Luther Kingalso includes the anarchist Emma
Goldman, the English educator Henry Salt, the Gardwavish philosopher and activist
Martin Buber, the American peace activist Ammon hgy, the World Fellowship
Center director Willard Uphaus, the African Natib@ongress founder Trevor N. W.
Bush, the Freedom Rider William Mahoney, and suafalie contemporary tax resisters
as Errol Hess and Randy Kehler. Please see LawRRosenwald, “The Theory, Practice
and Influence of Thoreau's Civil Disobedience”,William B. Cain (ed.),A Historical
Guide to Henry David Thorea{New York: Oxford University Press, 2000). Theicet

is also available online:_<http://thoreau.eservgftbeory.htmb, last visited on October
20, 2007.

8 Hugo Adam Bedau(ed §ivil Disobedience: Theory and Practi@dew York: Pegasus
Books, 1969), at 15.
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fame!® Gandhian civil disobedience originated in 1906 Siuth Africa, as
part of his campaign for the defense of the cights of the disenfranchised
Indian immigrants. There, he successfully competleal government of the
Union of South Africa to make important concessidos his demands,
including recognition of Indian marriages and atbmti of the poll tax for
Indians®® In early 1915, Gandhi returned to India. As sosrha returned to
his own country, he began to use the techniquelsaldedeveloped in South
Africa to protest against oppressive taxation andespread discrimination,
and above all to fight for the independence of dndbandhi famously led
Indians in the disobedience of the salt tax on40@ kilometer Gandhi Salt
March in 1930, and an open call for the Britishgtot India in 1942. Gandhi
was imprisoned for many years on nhumerous occasinbsth South Africa
and India, but his movement attracted a huge nurabéollowers from the
Indian public. Thus, Gandhi was able to use thériegie as an effective
political tool and played a key role in bringingoaib the British decision to
end colonial rule of his homeland. Gandhi’'s Indi@épendence movement
was one of the few relatively unqualified succesiseshe history of civil

disobedience. His success made civil disobedienoesk to the world.

9 Most scholars think Gandhi's practice is typicabes of civil disobedience, but there
are still some other scholars who deny Gandhi'gegmaha belongs to civil disobedience.
20 «Gandhi in South Africa online: <http://www.encounter.co.za/article/14nl>, last
visited on October 25, 2007.
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Gandhi called his practicBatyagrahaa Gujarafi* word meaning “firmness
in adhering to truth®* He considered truth as the sovereign principleutf
is God.”® To be binding, laws had to be truthful. All untrfutl laws had to be
resisted. However, Gandhi’s theory does not end;ex further proposed that
despite untruthful laws must be resisted, the epes ot justify the means.
The means itself must be equally noble and pureisThon-violence was
always at the very center of Gandhi's thoughtssinagles. In his eyes, there
is an obvious relationship between the doctringwth and non-violence, that

is, non-violence is the fundamental means by winath can be realized.

The seeker after Truth should be humbler than tst. drhe world
crushes the dust under its feet, but the seeker &futh should so
humble himself that even the dust could crush romly then, and

not till then, will he have a glimpse of Truth.

By stressing love and non-violence, Gandhi sucoélgsfdeepened the
meaning of civil disobedience. His place in ciid@bedience and humanity is

measured not in terms of the twentieth century,ibuerms of history. His

%L One of the Indian regional languag8satyameans truthGrahameans firmness.

22 Gandhi's idea of civil disobedience was influendgdmany thinkers. Thoreau is one
of them, and perhaps the most important one. Plesage George Hendrick, “The
Influence of Thoreau’s ‘Civil Disobedience’ on Géiild Satyagraha”, (1956) Zhe New
England Quarterly162, at 462-471.

% M. K. Gandhi,An Autobiography: The Story of My Experiments Witith (London:
Jonathan Cape, 1966), at xiii.

?* Ibid., at xiv.
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teachings inspired nonviolent movements all oveniorld, notably the Civil
Rights Movement led by King in the United Statesl dhe Anti-Apartheid

Movement in South Africa under the leadership ofshe Mandela.

C. Martin Luther King and the Civil Rights Movement

Martin Luther King Jr. (1929-1968) was another fegguvho contributed
greatly to the development of the practice of aiiobedience. Like Gandhi,

he helped make civil disobedience a respectedipeasbridwide.

King’'s “Letter from a Birmingham Jailis considered the most widely read
and discussed manifesto on civil disobedience dtereau's essay. Although
aware of Thoreau’s writings, King was more diredtifluenced by Gandhi
and the Christian humanist.In his essay, he maintained that there were two
types of laws: just and unjust. He contended thage laws which square with
the moral law or the law of God are just, wherdmsé laws which are out of
harmony with the moral law are unjust. Just lawsusth be advocated; unjust

laws should be disobeyed because they degrade hperapnality® Like

% John P. Diggins, “Civil Disobedience in Americanlical Thought”, in Luther S.
Luedtke(ed.)Making America: The Society and Culture of the ebhiStategWashington:
United States Information Agency, 1987) at 352.

% Martin Luther King, Jr, “Letter from a Birminghaduil’, in David Dyzenhaus and
Arthur Ripstein(ed.),Law and Morality: Readings in Legal Philosoph{oronto:
University of Toronto Press, 1996), at 458.

20



Thoreau and Gandhi, King insisted on the nonvidemature of civil
disobedience. And, like Thoreau and Gandhi, he asiphd the importance of
accepting the penalty. “One who breaks an unjust faust do so openly,
lovingly, and with a willingness to accept the pen®’ Moreover, King was
not only a theorist but also a great practitiorferial disobedience. He played
a very active role in the African-American civights movement, similar to

the role which Gandhi had played in the independenavement of India.

Generally, the African-American Civil Rights Moventeefers to the reform
movement in the United States in the 1950s and 49dfich was aimed at
abolishing racial discrimination against African-Arcans. Those days were
an uneasy and unforgettable time for Americans.Mibetgomery bus boycaott,
the lunch counter sit-ins, the Freedom Rides, th&sigkippi Summer and the
March on Washington all took place in that peridthough not all of the
events that made up the Civil Rights Movement woqldlify as civil
disobedience, there can be no doubt that the maveasea whole showed the
great power of civil disobedience in changing uhgexial orderé® King was
at the forefront of the Civil Rights Movement. Beging with the
Montgomery Boycott, and over the course of his, IKéng helped to bring
together African-Americans and created a great mmeve and changed

United States forever. His strategy of civil disdiemce and his philosophy of

" Ibid., at 459.
% Supranote 9, at 1084.
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non-violent resistance also made himself one of thest influential

Americans to ever live.

After nearly a decade of nonviolent protests andches, Congress of the
United States passed the Civil Rights Act of 196d thhe Voting Rights Act of
1965, guaranteeing basic civil rights for all Antans regardless of race; the
civil rights movement triumphed and the strengthcivil disobedience was

also made clear once more.

D. Civil Disobedience in the Contemporary World

In the past, civil disobedience was connected withggles for basic human
rights. Now the situation of human rights has dyeiatproved in the western
liberal democracies since King's time. But, civiisabedience has not
disappeared with such improvements on human rightsthe contrary, it is
even more prevalent and is adopted as a tacticaopus protest groups
worldwide. The anti-nuclear movement, the green enwent, and the
movement against globalization have all adoptedl disobedience with
varying degrees of enthusiasm. Such movements dielpdisobedience go

beyond the national boundary and become an intenatphenomenon.
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The anti-nuclear movement is a loosely-linked iméional social movement
opposed to the use of nuclear technologies, whighinated in United States
and soon spread to almost the whole wétiGoon after the successful test of
the atomic bomb and its subsequent use on Japd®4B, people began
worrying about its destructive power. As concernumted, citizens formed
groups to protest. Inspired by King and the Montgoynbus boycott of 1956,
some activists formed the Committee for Non-Violéwtion in 1957 and
many members of this organization were arrestedréspassing when they
tried to enter the gates of the atomic test ¥itén the same year, the
Committee for a Sane Nuclear Policy was formed laaglan pressing for a
halt to weapons testing. These two events heratdedbeginning of the
anti-nuclear movement in the United States. In fbkowing decades,
hundreds of thousands of people participated irs thiovement. The
participants did not restrict their protests to dlegiemonstrations. Civil
disobedience tactics such as sit-ins, trespassidgbéockade of roads were
also extensively used by them. The movement somadpo Europe and the
rest of the world in 1950s, and the decision of NATO to deploy nuclear

weapons in Europe, in particular, sparked a sepnésmassive civil

2 For a detailed discussion of the movement, pleaselerome Pric&@he Anti-Nuclear

Movemen{Boston: Twayne Publishers, 1990) and LawrencéndfitResisting the Bomb:
A History of the World Nuclear Disarmament Movem@tanford: Stanford University
Press, 1993).
30 “Anti-nuclear Protests”, online:

<http://www.san.beck.org/GPJ29-AntiNuclearProtésisl>, last visited on April 30,
2009.
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disobedience protests in many European countries.ekample, in the last
week of October 1983, nearly one million peopletgsted in several cities of
West Germany by blocking roads and offices of te&exse ministry, sit-ins
and forming human chains, and so on. London saen@odstration of nearly
300,000 people, an equal number protested in Bgjgsere than 200,000 in
Copenhagen, 500,000 in Rome and more than 550(D0Bié Hagué® The

movement lost its momentum at the end of last e¢gnhut it still continues

today. One recent event took place in Germany @82@hen over 15,000

people turned out to disrupt a delivery of nucleaste across Germarfy.

The anti-globalization movement is another majovement which uses civil
disobedience®® The movement burst into mass consciousness wéttiTthe
Battle of Seattle” in November 1999. In the senéslemonstrations that took
place over the course of several days, the progesparticipated in

unauthorized marches, blocked delegates’ entramc&/TO meetings and

31 Kepi, “Anti-nuclear Demonstrations or Peace Movat& (1984) 19Economic and
Political Weeky 198, at 198.

“The Renaissance of the Anti-Nuclear Movement” , hlire:
<http://www.spiegel.de/international/germany/0,15B8456,00.htnd, last visited on
April 30, 2009.

33 Most people who are labeled "anti-globalizatiogject the term, preferring instead to
describe themselves as the Global Justice MoventeatAnti-Corporate-Globalization
Movement, the Alter-Globalization movement (populam France), the
"Counter-Globalization" movement, and a numbertbéoterms. Actually, many of them
regard the term “anti-globalization” as a tag mdandomewhat discredit the movement;
in fact, many of the people involved in the anbigdlization movement do support closer
ties between the various peoples and cultureseoivibrid, and they are opposed only to
capitalist globalization. This is why they tenduse more nuanced terms such as given
above to describe their movement because thesesnamenore accurate in expressing
their goals of ensuring justice for those peopl®ate underprivileged by the globalizing
trend.
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forced the cancellation of the opening ceremonieklasted the length of the
meeting until December 3. After Seattle, mass cdigobedience actions
continued to take place in many other cities suxtMelbourne, Prague and
Genoa wherever the world leaders met to discussirtiementation of
neo-liberal policies. Besides the widely-known pst$ taking place at the
international level, more protests were held byowes groups at the local and
national levels including strikes in South Korda thass mobilization of civil
society in Argentina following the country's 200&oeomic collapse, and
Indonesian protests in the wake of the 1997 Asimarfeial Crisis®* There
are great differences among the different segmehtie anti-globalization
movement, and their goals are sometimes inconsfStesut the tactic of the
civil disobedience has been a common and visibleragteristic of this

ever-expanding movement.

In contemporary world, the tactic of civil disobedce is also widely used by

% No doubt, those actions taking place at the imtiiznal level are the most highly
publicized events of the movement, but the protiedtig place at the local and national
levels are also important and an integral parhefrnovement. These local and national
events are numerous and unknown to the other patite world, however, there are also
some well-known cases such as strikes by unioroith Korea, fights against water
privatization in Bolivia and South Africa, the mas®bilization of civil society in
Argentina following the country's 2001 economic lgpse, the struggle against
development of hydroelectric dams in rural Indieddnesian protests in the wake of the
1997 Asian Financial Crisis, actions of the langll&Emers movement (MST) in Brazil,
African efforts to secure access to low-cost genAIDS drugs, and demonstrations in
Central America against the adoption of trade agesgs with the United States.

% The movement has been criticized by many critims lcking of coherent goals,
inability to suggest alternative plans etc. Plesse “The Anti-Globalization Movement
Defined”, online:
<http://www.stwr.org/the-un-people-politics/the-{aglobalization-movement-defined. ht
ml>, last visited on April 23, 2009.
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the environment activists. Environmental and foresnhonstrations, with acts
of civil disobedience such as sit-ins, blockade= sits and forest occupations,
have emerged in the last decade, prompted by thégnaocng mass clear cuts
and destruction of the forest ecosystem and wi@asprenvironmental
consequence® Today, most famous environment organizations sash
Greenpeace, the Rainforest Action Network, the Sleepherd Conservation
Society, the Earth Liberation Front and Animal ldg&gon Front have all
adopted civil disobedience as a way of publicizingir views and achieving
their aims. Actually, the tactic of civil disobed®e is so widely recognized
and used in environmental movements that evenaitmefr vice-president of
United States, Al Gore, called the people to pcactenvironmental civil

disobediencé’

The tactic of civil disobedience is also contempbraused in many other
movements, including movements against war and mewés against racial
discrimination. Moreover, more civil disobediencetians are practiced
individually rather than by organizations. So cidisobedience is still widely

practiced in the modern world, only the people Imgd and the causes have

% Kayla Starr, “The Role of Civil Disobedience in mecracy”, online:

<http://www.civilliberties.org/sum98role.htm) last visited on April 20, 2009.

37 «If you're a young person looking at the futuretbis planet and looking at what is
being done right now, and not done, | believe weeh@ached the stage where it is time
for civil disobedience to prevent the constructifhnew coal plants that do not have
carbon capture and sequestration,” Gore was reptwtsay. Please see Michelle Nichols,
“Gore Urges Civil Disobedience to Stop Coal Plants”online:
<http://www.reuters.com/article/environmentNews/8ITRE48N7AA20080924, last
visited on April 20, 2009.
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changed®

| draw attention to these important events of aiNdobedience in history and
in the contemporary world because those eventsmigtare important for our
discussion but also should guide our responsevib disobedience. Having
discussed the typical cases of civil disobedieheall now try to define civil

disobedience by identifying its main charactersstic

[l. The Characteristics of Civil Disobedience

In the previous section, | discussed some famosescaf civil disobedience.
In this section, | analyze the common charactesstof these civil
disobedience cases. Civil disobedience is bestratutel as a set of diverse
actions that tend to possess certain general @sb Understanding these
characteristics will be greatly helpful to the uredanding of the definition.
Thus, the following section is devoted to the enatien of these
characteristics. | suggest there are four charatitey of civil disobedience:
intentional breach of law, predominantly nonviolencpublicity and

willingness to accept punishment.

% Supranote 9, at 1087.
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A. Intentional Breach of Law

The first characteristic of civil disobedience isat it must involve an
intentional breach of law. Though there have bemth &ill continue to be
serious disputes over exactly what the term “ciidlobedience” means, on
this point scholars almost unanimously agfedctually, it is reasonable to
call this characteristic the most prominent chanastic of civil disobedience
because almost all of the disputes about civil lmBsiience can be traced to
this characteristic. As Weber said, if there ison@ach of law, there will be no
need to justify it® In order to make it easier to understand, | wiitttier

divide this characteristic into three sub-charasties.

Firstly, it means that there must be a breachwf lla other words, if no law is
violated in a protest, then that protest is notlifjgd as civil disobedience.
This requirement is necessary to distinguish cigbbedience from legitimate
protest in the public square such as organized hearc parades or
demonstrations. A classic case in point here isfaheous Montgomery bus
boycott led by King in 1955-56. King had called lois followers to boycott

the buses by walking and organizing car pools. Sugftotts, at least initially,

% Only a few academics tried to challenge this pdease see Bruce Ledewitz, “Civil
Disobedience, Injunctions, and the First Amendmefit990) 19Hofstra L. Rev67, at
69-70.

9 Paul J. Weber, “Toward a Theory of Civil Disobetie” (1967) 13Cath. Law.198, at
202.
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did not breach any law, so they should not be damed civil disobedience,
contrary to the view of some scholars whose viewd ke considered
shortly*! The same point also applies to Gandhi when hedfidian people
to resist using any goods imported from EngldhdRefusing to buy
something is not against the law, so such acts do qualify as civil

disobedience either.

Secondly, the breach of law must be intentionalnéOfeature of the
disobedient's violation of law is especially notalifie not only breaks the law
but does so knowingly and deliberately. This is very important. It means
that disobedience itself is an essential, not aridantal, element in the
disobedients’ act. In other words, accidental tioless of law, even in the
course of a protest, cannot be classified as disibbedience. For example, a
man in a legitimate demonstration broke a windowajdwnegligence and was
arrested by the police. Though such an act is achref law and also takes
place in a protest, it is not an act of civil diedience. Civil disobedience,

after all, is not just done; it is deliberately datbwingly committed.

*L If boycotts have been declared as illegal by thhaities, but the civil disobedient
still choose to perform, then the acts would qyas civil disobedience.

*2 The boycott of British goods in December 1921 bghisitma Gandhi, known as the
swadeshpolicy. Gandhi also urged people to boycott Bhitixlucational institutions and
law courts, to resign from government employmemigl 0 forsake British titles and
honors.

43 carl Cohen,Civil Disobedience: Conscience, Tactics, and thav LidNew York,
Columbia University Press, 1971), at 39-40.
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Finally, the breach of law is intended to be a @sbt The purpose of civil
disobedience is to call attention to an unjust kawpolicy and ultimately
change it. Therefore, the civil disobedient doesaoonmit civil disobedience
merely for amusement or out of self-interest. Theyst seek to benefit
society* That is to say, when a civil disobedience actisnsiaged, its
purpose must be to protest or persuade. So inréweops example, if the man
broke the window to steal a necklace he wantedifwife, this would not be

an act of civil disobedience. Civil disobedienca isoble action.

Although, as mentioned earlier, almost all scholagsee that intentional
breach of law is an essential part of civil disabade, minor disputes on this
point persist. Two main disputes are involved hé&tee first is what the word

“law” means. The second is whether the breachwfcian be indirect.

Some scholars claim that breaking an unconstitatidaw is not civil
disobedience. For example, Leslie J. Macfarlanpgsed that actions taken in
furtherance of the constitution against unconstinal practices could not be
validly construed as acts of civil disobediefiteAnd Stuart M. Brown, Jr.
also contended that “if the only statute that &damn rider ever breaches are

unconstitutional, then he commits no crime or dctivil disobedience. The

** This is not to say that the civil disobedient canalso act out of self-interest. It is
merely to say that only self-interest is not engughmust include something bigger than
self-interest among his reasons for action.

* Leslie J. Macfarlane, “Justifying Political Disabence” (1968) 7€thics 24 at 40.
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notion of disobeying implies a legally valid rule command.*® In my
opinion, this is a very unrealistic view becausextludes many typical cases
of civil disobedience. For instance, the segregatad discriminating laws
opposed by King and his followers were unconsbii in reality, but this
did not prevent them from being civil disobedieris.take a step back, if we
accept the view that breaking an unconstitutioaal is not civil disobedience,
then the conclusion would be this: only constitaéblaw itself and those laws
which are in line with it would qualify as targea$ civil disobedience. To a
large degree, this would mean that only constitutieelf could be the target
of civil disobedience since all other laws are uritie constitution. No doubt,
this is a very unrealistic view. If it were adoptedere would be hardly any
cases of civil disobedience because many of thécdlypcases of civil
disobedience, such as those described earlieisrchiapter, would have to be

excluded as cases of civil disobedience.

So what kind of law should qualify as a targetiofldisobedience? And what
does the word “law” means in this context? In mgwithe law targeted by
civil disobedience is one that is either constiéil or unconstitutional. As
long as the authorities consider the law valid arel ready to enforce it by
coercive means, the law would qualify as the taofeivil disobedience. The

reason is that before the unconstitutionality othsuaws is officially

¢ Stuart M. Brown, Jr., “Civil Disobedience”, (19633 The Journal of Philosoph§69,
at 675.
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recognized by the court or other government brasichtbey are still
enforceable and a prospective practitioner of disbbedience would have to
face the danger of punishment, just as in thosédisobedience cases which

target laws that are, in reality, unconstitutional.

The other dispute here is whether breaches ofraswil disobedience can be
indirect. Must a civil disobedient breach the vy that is being protested?
Or he can breach one law in order to protest and#ve? According to one
view, breaching one law to protest another law asbifilden. Its most
well-known representative is Judge Abe Fortas wrad sthat civil
disobedience “is never justified in our nation wehéne law being violated is
not itself the focus or target of the prote¥t"However, such a view is not
accepted by most scholars. As John Rawls pointsnoftTheory of Justige
direct disobedience is impossible at times becansecannot protest a law on
treason by committing treason or protest a lawape by committing rap¥.
In my view, Rawls’s view is preferable, but a margortant question is how
far indirect civil disobedience can go. Is it ptsito protest a segregation law
by killing a white person? Is it right to protest anfair university policy by
stealing? Obviously, indirect civil disobediencesl not be allowed to go so

far. Otherwise, the social order would be damadgetht completely destroyed.

" «“Speech on Conciliation with the Colonies”, in Eaimd Burke,Speeches and Letters
on American Affair§New York: E.P. Dutton & Co., 1961), at 63.
8 John Rawls, A Theory of Justice(Oxford: Oxford \ssity Press, 1971) at 322.
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So where should the demarcation line be drawn? Ulntédly, the answer is
not an easy one. It differs from case to case.tlBaigeneral rule is clear: The
connection between the law breached and the lategisml must not be so far
as to appear ineffective and absurd. And hereatds important for the civil
disobedient to let both the authorities and thelipuknow that he is
deliberately violating a law or an injunction inopest at a law that has no
direct bearing upon the nature of the law or injiorcviolated. Ultimately,
civil disobedience is a symbolic and instrumentaf*a its fundamental aim is
not to breach the law or paralyze the social oldero redress the law which
is considered unjust. So communication betweerctithiedisobedient and the

authorities is vital, especially in the case ofiiadt civil disobedience.

B. Predominantly Nonviolent

The second characteristic of civil disobedienc@as-violence. This means
that the civil disobedient must be committed taeageful protest. He does not

try to achieve his aim by the use of violence oedltening use of violence.

Almost all academic commentators of today considen-violence an

49 Asa Kasher, “Special Issue: Refusals to Serveti€alDissent in the Israel Defense
Forces: Comment: Refusals: Neglected Aspects”,Ap86Isr. L. Revl71, at 173.
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essential characteristic of civil disobedienteBut some scholars disagree.
There are some commentators who claim that cisblgedience can be
violent as well as non-violent. For example, Betgng in his “Civil
Disobedience and Nonviolence: A Distinction withDiference” claims that
acts of civil disobedience need not be nonviol&mty justification of civil
disobedience also serves as justification for aclagh of actions involving
violence™ John Morreall also contends that civil disobedéerdirected
against certain immoral laws or policies can belevib and still be
justifiable®® However, in my opinion, the argument that civisabedience
can be violent is either based on misunderstanating looking at completely
different concepts. For example, what John Mortgad to propose in his
article is that violent disobedience is justifiabli is true that violent
disobedience, even violent revolution, may be fiadtie under certain
circumstances, but this does not mean that thedentidisobediences qualify
as civil disobedience. Civil disobedience does mutlude all kinds of
justifiable disobedient actions, and there is nal cisobedient or theorist of
civil disobedience who claims that only civil digslence is justified and all
other acts of disobedience are not. So whethercanais justifiable is one

thing; whether it qualifies as civil disobediensenother.

* Elliot M. Zashin, Civil Disobedience and Democrgtlew York: The Free Press,
1972), at 116.

®1 Berel Lang, “Civil Disobedience and NonviolenceDfstinction with a Difference” ,
g1970) 80Ethicsl56, at 156.

2 John Morreall, “The justifiability of violent ciVidisobedience”, (1976) €anadian
Journal of Philosophy5, at 35-47.
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| will therefore follow most philosophers of cindisobedience and the original
meaning of “civil” by defining civil disobediencesa non-violent action. This
is more of a concept-mapping question than a ctoten philosophical
guestion because defining civil disobedience asviolent does not imply
that | deny the justifiability of other kinds ofsdibedience. But the resulting
definition does have advantages by giving civibisdience a distinguishable
characteristic. It can help to distinguish civitalibedience from other kinds of
protests, including revolution and overt terroriswhich, if ever justified,

would require a distinct justificatiot.

Having defined civil disobedience as non-violenthded to further clarify
what | mean by non-violence because even thoselasshaho agree that
non-violence is an essential characteristic of | cdisobedience are also
divided on its meaning. The first group of schglandhose most known
representative is Rawls, adopts an almost zeroaiobe attitude towards
violence®* A second group is tolerant of some violence. Theyntain that

civil disobedience should be only predominantly wvislent>®

3 Supranote 40, at 202.

* According to Rawls, violent acts likely to injurare incompatible with civil
disobedience as a mode of address. “Indeed”, saydsR"“any interference with the civil
liberties of others tends to obscure the civillgadiedient quality of one's act.” See John
Rawls,A Theory of Justig®xford: Oxford University Press, 1971) at 366.

% Mark Edward DeForrest, “Civil Disobedience: Itsttl@ and Role in the American
Legal Landscape”,(1997-1998) &bnz. L. Rew53, at 658.
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In my view, the latter view is preferable. The famms generally rejected for
two reasons. First, it overlooks the complicatediaocontext in which civil
disobedience takes place. Civil disobedience irureais a non-violent,
benevolent resistance. However, since it usuakgdalace during a time of
great social strife and acts of peaceful resistamaee historically been
countered with violence from the side of those wiyoto preserve the status
quo, it is difficult under such circumstances foe tivil disobedients to keep
their actions completely peaceful. Sometimes, aviean all reasonable steps
are taken to ensure the peaceful nature of anf@ttibdisobedience, sporadic
violence will still happen. In Kevin Smith’s wordthe civil disobedient may
find the reality of the street is such that hisotes and effort to do no harm
evaporate® Moreover, civil disobedience is often practicedaomass level;
there are thousands, even millions of participgntgesting together. It would
be unimaginably hard for the organizers to consuwth a large number of

participants.

Second, it is very difficult, if not impossible, fod a precise dividing line
between violence and non-violence. It is unclear, éxample, whether
self-inflicted “violence”, minor “violence” to pragty (such as burning of
draft cards), or minor “violence” against othersiqfs as a vicious pinch)

should be counted as “violence” so as to disqualiherwise peaceful acts as

% Kevin H. Smith, “Therapeutic Civil Disobedience:Pkeliminary Exploration”, (2000)
31U. Mem. L. Re\9, at 123.
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acts of civil disobedience. If they are not conside violence, it is
counter-intuitive because general knowledge tedlshey are violence, just as
the words | used to describe them suggest. Howd\vhgey are included in the
conception of violence, such a strict definitionvidlence would disqualify
many acts (including largely peaceful mass dematistrs) from being
regarded as acts of civil disobedience. Moreovenm-violent acts or legal acts
sometimes can cause more harm to others than viatést’ For instance, a
legal strike by ambulance workers may well have muuore severe
consequences than minor acts of burning one’s aaf cards. Undoubtedly,
this further blurs the difference between violeramed non-violence. Since
violence and non-violence are difficult to diffetiee clearly, the pure

non-violence attitude will become impractical, dtmaive.

Thus, in consideration of the complicated sociaitegt and the difficulty in
distinguishing violence and non-violence, the “maihantly non-violent”
approach is preferable. But, what does “predomiganun-violent” mean? On
the one hand, “predominantly non-violent” meang tie civil disobedient
does not try to accomplish his aim either by itiig or by threatening
violence. Even when confronted with violence, heustt not respond with

violence. Rather, he should be prepared to stiffém. addition, it also means

" Joseph RazThe Authority of Law: Essays on Law and Mora{i®xford: Clarendon
Press, 1979), at 267.
8 Hugo A. Bedau, “On Civil Disobedience”, (1961) 5Be Journal of Philosoph§53,
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that disobedients must not only eschew violendbeatoutset of their actions
but also assess their ability to remain peacefulindu the protest®
Disobedients should act with the best interestthefcommunity in mind°
Civil disobedience is peaceful in nature; actiohattare intended to or
threaten to physically harm other people are beytme pale of civil

disobedience.

On the other hand, civil disobedience actions rady to be predominantly
non-violent®* The civil disobedient is not intended to use vick, but he
may find the reality of the street is such thati©iencapable of remaining
completely non-violent. He may, for example, hav@rotect himself properly
from the violence of the police. Also, he may h&veesort to minor violence
such as burning of his own draft card or sittingsinorder to dramatize the
situation. This character should not deprive him tbé status of civil
disobedient. Likewise, violence caused by a smalhlmer of participants
should not disqualify others from the status ofilasobedient and violence
used by government members against the bystanddreocivil disobedient

should not cause the civil disobedient to losestatus. Therefore, in view of

at 656.

%9 Rudolph H. Weingartner, “Justifying Civil Disobedice”, in Robert M. Baird and
Stuart E. Rosenbaum(edVprality and the Law(Buffalo: Prometheus Press,1988), at
101, 111. Also see Morris Keeton, “The Morality@ifvil Disobedience”, (196543 Tex.

L. Rev. 507at 519.

%0 Supranote 9, at 1094.

51 Bruce Ledewitz, “Civil Disobedience, Injunctioremd the First Amendment”, (1990)
19 Hofstra L. Rev67, at 70.
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the complicated reality of the street, the questibmiolence must be assessed

in each context rather than being dismissed outffgh

C. Publicity

The third characteristic of civil disobedience igbficity which requires the
action of civil disobedience to be carried outhe bpen, in a non-secretive or

overt manne?® There are two elements involved in this requiremen

In the first place, publicity means that people wialate law for reasons of
civil disobedience must state or demonstrate thsam for their disobedience.
Civil disobedience is an action intentionally cortted for protest; it is vital,

therefore, for the disobedient to let both the goreent and the public know
what they are protesting against. They cannot aehileeir aim of redressing
the law or policy if no one knows what they are ptaiming about. That is to
say, the goal of civil disobedience can be achiewdg if civil disobedients

successfully convey their intentions to the autiesiand the public.

In the second place, publicity requires that tvél disobedient’s violation of a

%2 Christian Bay, "Civil Disobedience Thednjn Christian Bay & Charles C. Walker
(ed.), Civil Disobedience: Theory and Practi¢®ontréal: Black Rose Books, 1975), at
13-30.

% Supranote 61, at 71-80.
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law must either be public or done in a manner inctviihe civil disobedient
“leaves the signature” on the action. This requaetmwould exclude
disobedience like the Underground Railr6adyhich succeeded because of

its covert operation, from the definition of cidisobedience.

Publicity is an important characteristic of civisdbedience, but it should not
be defined too narrowly. For example, some writgyrso far as insisting that
publicity means the civil disobedient must giveopmotice to the authorities
before committing civil disobediené2.But, practically, it is unreasonable to
construe publicity in such a strict meaning becaiismay put the civil

disobedient into a fragile and powerless situatiime authorities, after being
informed, may dispatch personnel to impede the operdince of civil

disobedience and prevent it from being made pubticadvance notice should

not be a requirement of all civil disobediefi€ethough it is not rare for the

% Also known as the Underground Railway MovemenAnferica. Created in the early
nineteenth century, the Underground Railroad wam#mmal network of secret routes
and safe houses used by nineteenth century Blagkssin the United States to escape to
free states and other countries such as Canaddexido with the aid of abolitionists
who were sympathetic to their cause. For more, Baeid W. Blight, Passages to
Freedom: The Underground Railroad in History andrdey (Washington: Smithsonian
Books, 2001) and Fergus M. Bordewich, Bound for &em The Underground Railroad
and the War for the Soul of America, (New York: piar Collins, 2005).

% “Some writers even go further, construing pubficialong Gandhi's lines, as the
obligation to communicate future acts of civil disdience to the competent authorities
beforehand.” Please see Maria Jose Falcon Y Telld, DisobediencgHerndon: Brill
Academic Publishers, 2004), at 56. The book wasskséed into English by Peter
Muckley fromLa desobediencia civi(Madrid: Marcial Pons, 2000). Also see Matthew R.
Hall, “Guilty but Civilly Disobedient: Reconcilingivil Disobedience and the Rule of

Law”, 28 Cardozo L. Rex2083, at 2093.
® Brian Smart, “Defining Civil Disobedience”, in HaogAdam Bedau (ed.)Civil
Disobedience in Focuéondon: Routledge, 1991), at 206.
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authorities to be informed beforehand by the cdigdobedient. | therefore
suggest that it will suffice to meet the charastériof publicity as long as the
civil disobedient commits civil disobedience pubjior leaves his signature
on the protest so that the authorities know whitisebeying the law and what

he is protesting against.

It is also unnecessary that civil disobedience agied out in the public
square where the civil dialogue of any society $akéace, as in a mass
meeting or before the media, as some writers hawggested®’ The
requirement of publicity emphasizes that the intenbf the protest and the
identity of the protestor be known to the publiddhe authorities; it does not
require civil disobedience to be committed necelgsaith the presence of
many people or in view of the media. A public deaten of intention and
identity immediately after the act should be enotmbkatisfy the requirement
of publicity. For example, some civil disobediemisty secretly, rather than
publicly, trespass on the nuclear test site andtE@me protesting slogans on
the buildings, but their actions would be still faiént to meet the
requirement of publicity as long as they annourusrtintentions after the

action.

But, at the same time, another trend of denyindigithpas a characteristic of

%7 Supranote 40, at 202.
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civil disobedience must also be avoided. A few $atsoadhere to the view
that civil disobedience also can be done in core@etrecy. Two typical cases
often mentioned by them are the Underground Railvgvement of
Americ&®® in which many people secretly harbored or protesialives from
their owners in defiance of the Fugitive Salve And the soldiers’ defiance
action in Nazi Germar®y when many German soldiers secretly defied their
senior’s orders to kill the Jewish people. The oeasvhy these scholars
wrongly believe that civil disobedience can be catted in complete secrecy
is the same reason expounded in the last sectioichveads some writers to
wrongly believe that civil disobedience can be el They all confused civil
disobedience with justified defiance of law. Thdl therefore, mistakenly
believe the theory of civil disobedience shoulderosvery justified breach of
law. But, actually, civil disobedience is only aiype of justified breach of law.
It does not cover every justified breach of lawr t@as the necessity or
obligation to do so. No doubt, the defiance actiohthe soldiers in the Nazi
Germany to protect Jews are just and should beueaged, but this does not
mean they must be considered as civil disobediehlcdact, this line of
thought followed by them is very harmful to thedstwof civil disobedience,

because it will blur the line between civil disolsette and typical crimes and

% Michael PerryMorality, Politics, and Law(New York: Oxford University Press, 1989),
at 118.

%9 Eugene Schlossberger, “Civil Disobedience”, (198®)Analysis148, at 153. George
Anastaplo,The American Moralist: On Law, Ethics, and Governtr{@&thens, OH: Ohio
University Press, 1992) at 540-1. Susan TiefenbtQiil Disobedience and the U.S.
Constitution”, (2003) 33w. U. L. Rew677,at 687.
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cause civil disobedience to lose the character msindependent and

distinguished form of protest.

In summary, publicity is an essential charactercigfl disobedience, but it
does not mean that civil disobedience must be cdmahivith witnesses or
audiences; it merely highlights that the intentioih disobedience and the

identity of the committer be known to the publiaahe relevant authorities.

D. Willingness to Accept Punishment

Another characteristic of civil disobedience is liwgness to accept
punishment, which requires that the protesters wdrgage in civil
disobedience not only be peaceful and open, bt ladswilling to pay the
penalty for their actions. That is to say, thelaiisobedients should not seek
to shirk accountability for their actions or hiddat they have done. Rather,
he should come forward and accept any punishmemthwime authorities

impose on thef!

This characteristic, i.e., willingness to accephipbment, is closely related to

the non-violence characteristic of civili disobedien Non-violence

0 Supranote 55, at 661.
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characteristic requires all proper measures taakent in the part of the civil
disobedient to avoid the occurrence of violences Eivil disobedient should
not incite violence himself, and he should alsoraief from resorting to
violence when provoked by others in order to astiding more violence. In
order to keep the protest nonviolent, it is neagska the civil disobedient to
willingly submit himself to the relevant authorgidbecause if he resists or
even only tries to escape, violence may ensue.efdrey, in some sense,
willingness to submit to punishment is the innequieement or natural

extension of the meaning of nonviolence.

Willingness to submit to punishment is also an ezpion of the civil
disobedient that he is not putting his own inteyester those of the others’
and, rather, he is committed to the rule of [AvCivil disobedience, given its
place at the boundary of fidelity to law, is saadfall between legal protest, on
the one hand, and revolutionary action, militardtgst and organized forcible
resistance, on the other hafidit is not, and must not become, an open
invitation to anarchy® The civil disobedient is different from anarchist

because he still has faith in the rule of law. Tdml disobedient is also

™ For example, Dworkin in hi$aking Rights Seriouslylaims that when one breaks the
law, he must submit to the punishment that stafgsas, “in recognition of the fact that
his duty to his fellow citizens was overwhelmed Imai extinguished by his moral
obligations”, please see Ronald Dworkirgking Rights Seriouslft.ondon: Duckworth,
1977), at 186.

& “Civil Disobedience”, in Stanford Encyclopedia oPhilosophy, online:
<http://plato.stanford.edu/entries/civil-disobediefr, last accessed on May 29, 2009.

3 Supranote 40, at 202.
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different from violent revolutionists because hdidwes that the authorities
may accept his plea finally and there is chancechiange the injustice
peacefully. He does not want, at least in the begg) to break abruptly with
the authorities in power. Very often, the targetwil disobedience is not the
whole political system, but only one law or a smalimber of laws?

Therefore, it is reasonable for the civil disobadit®o show his allegiance to
the political system by submitting himself to thetheorities willingly after

breaking the law, especially in those cases ofrauadicivil disobedience in
which a just law has been broken merely servingdime of showing the

injustice of another law.

But some scholars deny that the civil disobedidrdul willingly submit

himself to the authorities. Howard Zinn holds thatepting punishment for
civil disobedience would be contradictory. The cadiction would lie in the
fact that the civil disobedients disrespect the lavthe first place, with their
law-breaking action, and then accept the legal gfunent with the aim of
showing their respect to the law itself. Why iglitright to disobey the law in
the first instance, but then, when you are punisistart obeying it? The

principle should be if it is right to disobey unjuaws, it is right to disobey

™ Just as Rawls said in his Theory of Justigecivil disobedience only “expresses
disobedience to law within the limits of fidelitp faw, although it is at the outer edge
thereof. The law is broken, but fidelity to lawedgpressed by the public and nonviolent
nature of the act, by the willingness to acceptlégal consequences of one’s conduct.”
See John Rawl#y Theory of Justig®xford: Oxford University Press, 1971) at 322.
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unjust punishment for breaking those laWs The same puzzle is underscored
by Paul Power, who contends that willingness toeptcpunishment is
inacceptable: “To accept jail penitently as an asmm to the rules is to switch
suddenly to a spirit of subservience, to demean fbBousness of the
protest”’® This seems to be a serious challenge for those eviuorse the
principle that civil disobedience requires the iiiness to accept punishment.
However, the challenge is built on the misundeditags of civil disobedience.
First, Zinn misunderstands the aim of civil disoleede. Civil disobedience is
not to overthrow the political system or build amngovernment. It is only a
protest against some of its laws. Though the disbbedient complains of
these laws sometimes, he is still loyal to thedangplitical system. When he
disobeys a particular law, he is protesting itsistice, but when he submits
himself to the punishment, he is trying to expreissallegiance to the whole
political system. The fact that he accepts theghunent imposed by the law is
only to show that he is still willing to cooperatgdth the authorities in
resolving the problem. Therefore, there is no @ahttion as suggested by

Zinn.”” Second, willingness to accept punishment doeseoéssarily mean

> Howard Zinn, “Law, Justice and Disobedience”, (Ie20Notre Dame Journal of Law,
Ethics and Public Polic$99 at 914-8.

® paul F. Power, “On Civil Disobedience in Recent ekitan Democratic
Thought”,(1970) 64rhe American Political Science Revid®; at 40.

" Moraro suggests that this misunderstanding of Zionmes from his different answer to
the question whether we have to obey a system wihimtiuces injustice. Zinn's answer is
negative, i.e. one should completely break off vgitltch a system and defy to the end,;
while the answer of the typical civil disobediesifictive, i.e. he believes that the injustice
can be redressed with a limited disobedience vetitbe same time retaining cooperative
with the system. Please see, Piero Moraro, “Violeintl Disobedience and Willingness
to Accept Punishment”, Essays in Philosophy, Val. . 2, June 2007, online:
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that the civil disobedient must plead guilty or mewledge the propriety of the
government to punish him; it only means that heukhmot try to hide his

identity and should submit himself to punishmerdqedully if the authorities

seek to punish him. And raising possible defense®t inconsistent with the
requirement of willingly submitting to punishmetie civil disobedient may
choose to continue his fight with words in the ¢dorshow the rightness of
his cause and the injustice of the law. In thiftligt is not sound to conclude
that willingly submitting to punishment is a sighgpiritual subservience or a

demeaning of the seriousness of the protest anethby Power.

Another point which deserves attention is that imglhess to accept
punishment does not require the civil disobedierdd to jail automatically or
voluntarily request to be punished. The reasonsamckd so far for
encouraging willingly submitting to punishment woule largely satisfied by
a course of action that allows the authoritiesnipase punishment. It is wrong
to argue that the civil disobedient must requesie@unished® Certainly, it
is true that some civil disobedients may wish thelres to be arrested and

jailed because they think this will be a very helpfay to expose the brutality

<http://www.humboldt.edu/~essays/mararo.htnthst accessed on April 3, 2009.

8 For example, William A. Herr uses this reason éaydThoreau as a civil disobedient.
Though he admits that Thoreau did not resist irezaton for his failure to pay taxes, but
he also claims that Thoreau went to jail only beedue could not figure out how to avoid
punishment. And Thoreau also insisted that the $tatl no right to punish him. Based on
these arguments, William denies that Thoreau wasivih disobedient. Arguably,
William’s claim is based on the misunderstandingailfingness to accept punishment
which we mentioned here. Please see, William Ar,H&horeau: A Civil Disobedient?”,
(1974) 85Ethics87, at 90.
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of the authorities and arouse the public, but thignother question which
concerns the specific tactic of civil disobedientcestead of the inner

requirement of willingness to accept punishment.

In short, willingness to accept punishment is aepsal characteristic of civil
disobedience which requires the civil disobediemtrefrain from resisting
enforcement of laws and willingly submit to punisgmh But it does not
require the civil disobedient to plead guilty. B & misunderstanding to
interpret willingness to accept punishment as prepduilty and admitting
impropriety.® The civil disobedient, through willing acceptanasf

punishment, indicates that he is seeking redrefiseanjustice by cooperating

with the authorities rather than breaking off witlem completely.

[1l. Civil Disobedience and Related Phenomena

Based on the characteristics of civil disobediesledorated above, | will try
in this section to differentiate civil disobedienitem its related phenomena.
This will not only contribute to the further clagation of the implications of

civil disobedience, but will also help to justify ymanalysis of civil

" For example, Lippman claims that “a central précefpcivil disobedience is that
disobedients should plead guilty and accept thenighment.” See Matthew Lippman,
“Civil Resistance: The Dictates of Conscience amdrhational Law versus the American
Judiciary”, (1990) &-la. J. Int'l L.5, at 7.
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disobedience as an independent kind of protest.

A. Civil Disobedience and Common Crimes

Both civil disobedience and common crimes involwelations of law, and
very often deliberate violations of law. Therefaitegy look very similar under
some circumstances. Sometimes, it is not easyaw dr clear line between
them because there are bound to be difficult castee boundar§® However,

under most circumstances, there is no difficultdififerentiating them.

Their main difference lies in the motive. The conm@imes are generally
committed because of such familiar motives as pesgain, malice and hate
etc.®! but civil disobedience is not undertaken out dfisteness (or at least
not merely out of selfishness); rather it seeks to enhaneectimmon good

through changes in the policies or laws of theest&erpetrators of civil

disobedience believe that they are engaged in & m#use and they also
believe that the public will eventually come to egwith them. On the other
hand, most criminals know what they are committsngot commendable and,

therefore, they rarely have the extravagant hopeghople will view them as

8 Supranote 45at 30.
8L Joel FeinbergFreedom and FulfillmentPrinceton: Princeton University Press, 1992),
at 153.
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good examples.

Further, acts of civil disobedience may be distislged from typical cases of
crime by their outer characteristics. First, cidisobedience is characterized
by publicity, whereas typical cases of crime ararahterized by secreé§.
The civil disobedient aspires both his actions atehtity to be known by
others, and the more people know, the better. Nlesteiss, typical criminals
try to break the law secretly. Generally, they watlters know neither their

acts nor their identities.

Second, civil disobedience is committed non-vidienwhile criminal acts can
be violent. Non-violence is an inner requirementigfl disobedience; the use
of violence may lead to the loss of the civil diedience status. But,
non-violence is not a necessary component of canme the use of violence
does not negate the status of crime either, thahgie are some crimes that

are necessarily committed peacefully, such as feauithetft.

Third, the civil disobedient is willing to submitrhself to punishment; at least
he does not try to hide or escape. However, typaahinals often do

everything possible to avoid punishment.

8 Supranote 46, at 670.
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Fourth, civil disobedience is an intentional breattaw, i.e. it is committed
with the purpose of protest. Accidental breachagi toes not constitute civil
disobedience. However, the situation of common esims much more
complex. Most crimes are committed voluntarily, lthiere are also some
crimes which can be committed involuntarily suchiraluntary killing and

negligence of duty.

After elaborating all of these differences, it slioloe pointed out that the civil

disobedient is typically punished as a common crahioday, though some
form of mitigation is often provided; almost all tife modern penal codes of
the world, if not all, fail to specify a speciakatment for civil disobedience.
Certainly, the civil disobedient is not punishedden the crime of civil

disobedience because there is no such a crimes lganished according to
specific rules which he breaches. It has been drgyesome scholars that this
response is inappropriate and some of them hawvesalygested ways to revise
the penal code in order to distinguish the civdddiedient and his acts from

criminals and criminal actt.

8 Supranote 9, at 1096.
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B. Civil Disobedience and Legal Protest

In a democracy, citizens enjoy the rights of protébe rights of protest can
be expressed in demonstrations, strikes, paradt$ioping, public debates,
and direct appeals to the media, and so on. Legé&gi has a great deal in
common with civil disobedience, in that both cidisobedience and legal
protest are public responses to a certain situatieated by law or policy
which the protesters feel harmful either to thentoothe societ§* And they

are both committed to justice and serve the lawdnfor growth and reform.

But, legal protest and civil disobedience also hsigaificant differences.

The key difference is that civil disobedience inwed breaking the law, while
legal protest does not. Civil disobedience is dagatobeyond the legal system
which requires laws to be broken. That is to saglation of law is an
essential part of civil disobedience, without whicivil disobedience will
cease to exist. But legal protest is a protestiwithe legal system which
requires citizens to exercise their rights of psbia accordance with the law.
In fact, this difference is a reflection of the fmstors’ different attitudes
towards the existing legal system. The legal ptotssstill believe that

injustices and departures against which they asgegting can be cured in the

8 Supranote 5.
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legal system itself by resorting to the legal chedsrmprovided by it, whereas
the civil disobedient is more pessimistic who cdess that the legal means
are either unavailable to them or ineffective. st believed that on the
continuum of protest civil disobedience lies in tméddle. One end of the
continuum of protest is legal protest, and the o#v is rebellio® Legal

protest is protected by law and is not considee@rainfraction to the law,

while civil disobedience represents only a limitedpect for the law.

Further, the means of expression adopted by legategts are generally
considered more benevolent than those adopted dycithl disobedients.

Legal protest is expressed in such ways permisbyplaw as parades, strikes,
dialogues, fasting and boycotting. However, civisabedience does not
follow the legislated rules, often involving digbimg the government in

various ways, such as sitting-in, refusing to pay, trefusing to serve in
military forces, and blocking the road. Civil disabence, therefore, is
generally believed to be more likely to create peots for society than legal
protest. That is why some scholars suggest thdtdisobedience should be

used only as a last resort, after all legal meane heen trief®

8 John RawlsA Theory of Justid®©xford: Oxford University Press, 1971) at 322.

8 For example, Tiefenbrun pointed out that civilofisdience should be considered only
as a last resort after negotiation, conciliatitve, ¢tourts, and Congress have failed. Please
see Susan Tiefenbrun, “Civil Disobedience and tt& Qonstitutioh (2003) 32Sw. U. L.
Rev.677. And also, Ernest van den HaRglitical Violence and Civil Disobedien@¢ew
York: Harper & Row, 1972) at 114-117. Haag claitmattthe civil disobedient “first must
have made a good faith effort to work within thenfimes of the established, lawful
procedures to change the law which motivated thefaavil disobedience.” Anyway, we
will discuss this point later.
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C. Civil Disobedience and Conscientious Objection

Conscientious objection is noncompliance with a emor less direct legal
injunction or administrative order, whose aim is&deguard the conscience of
a persorf’ One typical case is the conscientious objectiomiléiary service
on the basis of religious or secular pacifism. @@rgious objection is very
similar to civil disobedience in many aspects. Example, they both involve
disobedience of law; they both have close linkshwiite conscience and the
moral standards of the protestors. Therefore, Samstit is very easy to
confuse them. But, actually they belong to différeategories and deserve

different treatment.

First, conscientious objection is a private actalhdoes not try to fight for
common good. As Rawls observesAnTheory of Justicethe conscientious
objector does not seek to impose his consciencethen society and,
accordingly, does not make efforts to ask the s=ing of law. He hopes only
that the society will take his special case intooanit and grant him a special

exemption from the relevant law. On the contrang tivil disobedient seeks

87 Actually conscientious objection which is alteimely called conscientious refusal by
some scholars, like civil disobedience, is alsooacept whose meaning is full of
controversy. Here, we follow the footsteps of Ravis definition of conscientious
refusal is the most popular one. About the diffenmeanings of conscientious refusal,
please see Avi Sagi and Ron Shapira, “Special 198efisals to Serve: Political Dissent
in the Israel Defense Forces: Comment: Civil Distidece and Conscientious Objection”,
(2002) 36lsr. L. Rev181, at 183-187.
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to redress or abolish the protested law and doe®sonly out of conscience
but also out of sense of justice, compassion ofl@irmotives®® What the
civil disobedient is demanding is not only to presetheir own integrity and
conscience, but also to fight for the social godtierefore, compared to
conscientious objectors, the civil disobedient 8@si1more on the big picture

of society rather than on the small world of pes@uffering.

Second, civil disobedience can be performed dieatl indirectly, whereas
conscientious objection must be practiced diredthe civil disobedient may
choose to violate a just law to protest anotherwevich he considers unjust.
Nevertheless, the conscientious objector cannaodbecause his conscience

will not be preserved by violating another law.

Third, conscientious objection is always passivé, divil disobedience can
assume an active role at times. Conscientious tbecs always a passive
response to the requirement of law or order, big different in the case of
civil disobedience. Some cases of civil disobedieare passive responses to
the requirement of law, but in other cases civilothedience can become very
aggressive by demanding and coercing the auth®titi¢ake steps to change
the status quo. In the latter cases, the civil lwkslgent is in the status of a

challenger rather than a passive respondent.

8 Supranote 85, at 323-325.
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Finally, civil disobedience and conscientious obgat are also different in
their outer characteristics. Civil disobedience mie performed publicly,
non-violently and with a willingness to accept mment, whereas
conscientious objection has no such strict innquirements. Conscientious
objection may be performed secretly, with someeriok and with an obvious
intention to escape punishment. These differenoesuter characteristics
originate from the different aims of these two ldndf breach of law.
Conscientious objection is largely a private actmed at defending oneself
from what is seen as immoral, while civil disobedie is a
politically-motivated breach of law designed to tdute to the improvement
of law and, therefore, it is important for otheoskinow their action and the

sincerity of the motive behind .

D. Civil Disobedience and Rebellion

Rebellion is an organized group act of law-breakimgpich is politically
motivated; its purpose is to change the regimeherexisting constitutional

arrangement® Typical examples of rebellion include the Chineserrgeois

89

Joseph Raz, “Bound by their Conscience”, online:
<http://www.seruv.org.il/english/article.asp?msdd&type=article-, last accessed on
April 29, 2009.

% Supranote 5.
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democratic revolution led by Sun Yat-sen in 19IrnEh revolution in 1789,
Russian revolution in 1918 and American War of pelelence. Rebellion is

an act far more violent and aggressive than cisibloedience.

In the first place, rebellion has no respect fa éxisting political system and
authority. A rebellion usually occurs when thereais extreme disparity
between the expectations of the rebelling groupthadactual situation. When
an extreme disparity occurs, the rebel group dagsetognize the existing
laws of the state any more and, instead, it seekweérthrow the government
or change the constitutional arrangements. In atleeds, it contemplates the
wholesale destruction of the state, that is, th@eesystem by which law is
made, interpreted, and administeféd\evertheless, civil disobedience is not
an effort to overthrow the government. It only seeéform the political order

from within 22

In the second place, the means of resistance ysegbbl groups are far more
violent and aggressive than those of civil disobede; they are not
necessarily limited to nonviolence. These meanshinigke the form of
terrorism, armed struggle, or political protestwafrious types. The act of

rebellion is often accompanied by great loss, botlberms of lives and in

L Supranote 56, at 112.
92 Susan Tiefenbrun, “Civil Disobedience and the \&8nstitution”, (2003) 3Bw. U. L.
Rev.677, at 688-9.
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terms of property. And its practitioners have natwio receive punishment;
rather they do their best to escape it. On theraontcivil disobedience is
much more restricted. It must be predominantly wiahent and take into

account the interests of others.

Finally, rebellion indicates an organized oppositio the government and its
laws. Therefore, rebellion is always committed bymass which is organized
to some degree, whilst civil disobedience can bamited both collectively

and individually. Actually, most cases of civil dizedience are individual

civil disobedience, not mass civil disobedience.

E. Civil Disobedience and Terrorism

Terrorism is best defined as acts of violence cadewhiagainst innocent
persons or noncombatants with the intention of exthg political ends

through fear and intimidatiofi. Like civil disobedience, terrorism is usually

% The definition of terrorism has proved controveksVarious legal systems and
government agencies use different definitions obtesm. But it is generally agreed that
there are three key criteria distinguishing temorirom other forms of violence. First,
terrorism must be politically motivated. Secondrdgst violence is directed at innocent
persons or noncombatants. Third, terrorists interidfluence audience by the way of
fear or intimidation. For example, Title 22 of tbaited States Code, Section 2656f(d),
defines terrorism as politically motivated violermerpetrated against noncombatant
targets by subnational groups or clandestine agesislly intended to influence an
audience. For a detailed discussion of the dedimitif terrorism, see Charles L. Ruby,
“The Definition of Terrorism’, (2002) Analyses of Social Issues and Public Poficat
9-14.
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politically-motivated, that is, terrorist actiongeaintended to guide or
influence governmental policy’ Moreover, both civil disobedience and
terrorism seek to achieve their aims by the viotaf valid laws. Therefore,
it is difficult to differentiate them accurately some borderline cases. But in

most cases, there is no difficulty in differentiatithem.

The first difference between civil disobedience #eworism is their attitudes
towards the existing political system. The civisabedient believes that only
part of the system goes wrong and its faults carrdoeessed within the
existing system. However, terrorists do not neagdgshold such views.

Typical terrorists believe that the existing systsnietter to be toppled than
retained. That is to say, terrorists have much lespect for the existing
system and the authorities. But it deserves totpmiih here that the political
motivation behind the terrorism is very complex.r&oterrorist groups are
motivated by more or less just causes such asngeitidependence from
foreign rule, fighting for more freedom, and so dh.s inappropriate to

blindly deny all motivations of terrorism as unjtiable merely because it

shows less respect for the existing system.

% Thus, terrorism is different from violent acts sws robbery and homicide which are
committed in the furtherance of personal or crirhgaals.

% For example, it is controversial whether Paleatirsuicide attacks in Israel are
morally justifiable. It is suggested that in cemtaircumstances certain types of terrorism
which is utilized for certain purposes may plausiié claimed to be both morally and
tactically justified. Kai Nielsen, “On the Moral shifiability of Terrorism”, (2003) 41
Osgoode Hall Law Journa27, at 427-444.
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A second difference between civil disobedience tambrism concerns their
attitudes toward violence. As mentioned above,| disobedience must be
predominantly nonviolent and the civil disobediaat an obvious abhorrence
to violence. But on this point terrorism is juse tbhpposite, given its reliance
on violence. Terrorists often try to achieve thems by using violent means,
such as assassination and bombing. Moreover, i®mousually does not
differentiate the innocent from the combatant; ndeo to achieve its aim
terrorism is often connected with the deliberatéing of innocent peoplé®
Even weapons of mass destruction, nuclear, cherarchiological, are open
to consideration by the terrorist. But in the cadecivil disobedience,

intentional attacks on innocent people are stripthhibited.

Thirdly, terrorism usually seeks to spread fear agn@ wider group than those
directly harmed or killed” While terrorists commit violent acts out of

different motivations and goals, terrorist grougpidally have a tactic in

% This is obvious from the definitions of terrorisdust cite a few here: “Terrorism is the
deliberate killing of innocent people, at randomprder to spread fear through a whole
population and force the hand of its political leesd” Michael Walzer, “Five Questions
about Terrorism”, (Winter 200Dissent5, at 5. “Terrorism is the deliberate use of
violence, or threat of its use, against innoceoppe with the aim of intimidating them,
or other people...”Igor Primoratz, “What is Terrorigh§1990) 7J. Applied Phil.129, at
135. “Terrorism consists in aiming specificallycatilian targets not directly involved in
the opposing side’s war effort...”"Danny Goldstick,efihing ‘Terrorism™ (1991) 4
Nature, Soc'y, & Thoug61, at 265.

9 Kaplan (1981) said that terrorism is intendedreate an extremely fearful state of
Mind both for the direct victims and for a largeidé&ence who have no relationship to the
victims. Abraham Kaplan, “The psychodynamics ofdgsm”, in Y. Alexander & J.
Gleason (eds.Behavioral and Quantitative Perspectives on Teswr{New York:
Pergamon, 1981), at 35-50. Oots similarly emphdsdiat terrorism was intended to
“create extreme fear and/or anxiety-inducing effécta target audience larger than the
immediate victims.” Kent L. Oots, “Bargaining willerrorists: Organizational
Considerations”, (1990) 1Studies in Conflict & Terrorismi45, at 145.

60



common: intimidation. Terrorism uses violence, tbreat of violence,
against one portion of a society to compel the tgrelaody of that society or
their leaders to make a change out of fear. Thesagesof the terrorist is most
strongly conveyed through violence and the thréahare violence. But civil
disobedience does not work by intimidation. ltstitac are much softer.

Persuasion, self-suffering and soft coercion @reniin tactics.

V. Conclusion: the Definition of Civil Disobedien@

In the light of the analysis above, | define cidisobedience as follows: civil
disobedience is a deliberate, public violationaf lwith the intent to protest,
performed non-violently, with a willingness to aptepunishment. This

definition still needs some clarification.

First, this definition is not applicable to thosdremely totalitarian regimes
such as Nazi Germany. The society to which my deimis applicable needs
not be a “nearly just society” as defined by Ral®lfut it must be a society in
which the right of protest and freedom of speecdlehzeen legally recognized,
for in a society which forbids any kind of proteali, acts and gestures which

intend to protest, even only a few dissenting wowd# tend to be classified

% Supranote 85, at 319.
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as disobedienc®€. Moreover, in such a society, civil disobedienctcachas
no way to be known by the public because the ailitb®rare prepared to do

everything possible, if necessary, to prevenwirfibeing disseminated.

The reason why | do not follow Rawls to confine Hueial background to a
“nearly just society” is because | think “nearlysjusociety” is a confusing
concept. Given the complexity of social realityisitvery difficult to determine
whether a society is nearly just or not. For exanplawls often cite cases
from the slavery era in the United States, but eweéryone agrees that
nineteenth-century America was nearly just congiderthe fact that
African-Americans were treated brutally and womkso dnad no right to vote.

Therefore, it is contentious whether such a society “nearly just”.

Second, when | give this definition, | follow twales as | have said in the
beginning. The first rule is that | try to make rmagpical cases of civil
disobedience fall within my definition. If civil dobedience is defined too
strictly, many typical cases of civil disobediengeuld be excluded. Such a
definition would be purely theoretical, with no sificance to reality. The
second rule is that | try to maintain the independeharacter of civil

disobedience. | consider that civil disobedienceusth be an identifiable

% In fact, lots of the confusions and misunderstagsliin the definition of civil

disobedience are caused by different social backgi® in which civil disobedience
happens. When social backgrounds are differentdéfiaition of civil disobedience will

tend to vary.
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action which can be distinguished by observableadtaristics from other

forms of law-breaking such as rebellion or constoters objection.

Third, this definition restricts civil disobediente disobedience of political
authority, namely, the disobedience of laws or qged of the government.
Civil disobedience | discuss here does not inchingedisobedience of private

authority such as disobedience of company ruleslyious norms.

V. Summary

Civil disobedience is a kind of political proteshieh has a long tradition.
Many philosophers have used civil disobedience iiferént ways; it is,
therefore, necessary to define civil disobedienteth@ outset to avoid
confusions in subsequent chapters. In this thesid, disobedience will be
defined as a deliberate, public and predominaniyviolent violation of law
committed with the intent to protest and with alwigness to accept
punishment. This definition satisfies the two rutedéed above: it covers most
typical cases of civil disobedience which occurmedhe past and it retains

civil disobedience as an independent and distitguigophenomenon.

Now that we have a better idea of what civil distibece is, | turn to the
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justification of civil disobedience in the next ghtar. The justification of civil
disobedience is all the more important to the retdation of civil
disobedience and democracy because it is onlyif disobedience can be

justified in a democracy that there is reason e their reconciliation.
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Chapter llI:

The Justification of Civil Disobedience in Democrag

Having defined civil disobedience in the previolmgter, | now turn to the
justification of civil disobedience. Though thesegeneral agreement that civil
disobedience is justified in an authoritarian reginits justification in a
democratic state is highly controversial. | willgae that civil disobedience
remains necessary in modern western democracy henérgument will be
made in three steps. First, | will explain the ptraenon of democratic and
justice deficits in the modern western democraego8d, on the basis of the
democratic and justice deficits theory, | will jigtcivil disobedience from the
perspective of the ideal democracy. Finally, | widspond to potential

criticisms of my justification of civil disobedieac

|. Democratic Deficits and Justice Deficits

Democracy is widely considered the best mechanisgowernance, but it has
never been fully realized. All existing democraci® imperfect. In my
opinion, the defects of actual democracies can Xglamed from two

perspectives: democratic deficits and justice dsfic
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A. The Essence of Democracy

Democracy is often considered a form of governnsemterior to all others.
Very few regimes in existence today, if any, wobkl willing to admit that
they are not democratic. But both in theory andpmactice there is no
universally accepted definition of democracy. Mad&xtbooks on the topic
generally state that “the word democracy comes fioenGreek and literally
means rule by the peopl€® The idea of the “rule by the people” means that
people can elect their own government and influeoceoarticipate in its
decisions: in other words, democracy means a gowemhby persons who are
freely chosen by and responsible to the governéds,TPlato characterizes
democracy as “the form of government in which thegistrates are

commonly elected by lot**

190 see, for example, Anthony H. Birchhe Concepts and Theories of Modern Democracy
(London: Routledge, 1993), at 45. However, therstigly which shows that the word
democracy is much older than classical Greek cortat@s. Its roots at least can be
traced to the late Bronze Age civilization (150@Q@2BC). The discovery of
contemporary archaeologists also shows that thetipeaof self-governing assemblies
was not a Greek invention. Actually, it was an ietion of the “East”, by peoples and
lands that geographically correspond to contempgoleaq and lIran. It was later
transported eastwards, towards the Indian sub+oemiti It also traveled westwards, first
to city states like Byblos and Sidon, then to AthdPlease see, “Little Dreams”, online:
<http://www.johnkeane.net/research/research histartfine.htm# edn2, last accessed
on February 21, 2008.

101 plato,Republi¢ 5.57.
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Today, the notion of democracy has grown much ric@dre more complex
since antiquity when it was discussed by Platofalet, it has become so
complex that even political theorists struggle withmeaning. This situation
is vividly reflected by the multiplicity of termaniroduced into democratic
dialogue. For example, liberals speak of “modetiferal”, “representative”,

“constitutional” or “parliamentary” democracy; satidemocrats speak of
“social”, “economic” or “industrial” democracy? There are both thinner and

thicker conceptions of democracy. However, a mihindgfinition of

democracy can be secured that is generally satsjac

First of all, democracy continues to be understasdn antiquity, as a form of
government. In this sense, democracy is viewed asixaof procedures,
processes and institutions which are devised tertsn and reflect the will of
the peoplé® Since the sovereign power is vested in the pesptber than

the government, the legitimacy of the governmemie® from its position as a

192 Takis FotopoulosThe Multidimensional Crisis and Inclusive Democta¢3005),
Chapter 11, the book is available online:
<http://www.inclusivedemocracy.org/journal/ss/chitin# ftnl# ftn®, last accessed on
August 13, 2009.

193 For example, all of the eight criteria given bylRea Dahl to judge a democracy are
procedural elements. The eight criteria are: thhtrio vote; the right to be elected; the
right of political leaders to compete for suppartiavotes; elections that are free and fair;
freedom of association; freedom of expression;rradiive sources of information; and
institutions that depend on votes and other exjmesof preference. Please see Robert
Dahl, Polyarchy(New Haven: Yale University Press, 1971), at 3.
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servant of the peopf®* The national assembly or parliament is ‘sovereign’
because it expresses the delegated power of theepaad it is legitimately so
because it is representative of the people’s WillTherefore, the aim of the
democratic system is to ensure that the sovereifjnofvthe people to be
reflected in the government decisions, policies s as accurately as
possible. This is an understanding of democracynfibe perspective of

procedure.

However, it is not enough to understand democra@relm from the
perspective of procedures and processes. Democa@nly means a form of
government but also a set of values which are abtlenocracy”

Otherwise, the minority will be very easily subgdttto the tyranny of the

majority. Some values such as equality, freedorspafech, and freedom of

religion should be independent of the majority dne government. This is

194 do not mean here some explicit doctrine of dad@ontract, but only claim that the

sovereign power ultimately resides in the people.

195 paul Hirst, “Representative Democracy and Its Limit§Cambridge: Polity Press,
1990), at 24.

196 A worldwide investigation made by the Centre fdre tStudy of Democracy
(University of California, Irvine) in 2007 found ah most cognitively capable citizens
think of democracy in terms of the freedoms, lilesriand rights that it conveys, rather
than procedural and institutional conceptions bedal democracy. This implies that
democracy is understood by the popular not in tesfriss procedures for elections and
governance, but in terms of the freedom and libiénpyovides. For the full report of the
investigation, please see: Russell J. Dalton, DahlICShin, and Willy Jou, “Popular
Conceptions of the Meaning of Democracy: Democrétitderstanding in Unlikely
Places” (May 18, 2007). Center for the Study of Deracy Paper 07-03, online:
<http://repositories.cdlib.org/csd/07-631ast accessed on March 20, 2008.
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most obvious in the emphasis that all actual deatdes place on the values it
promotes, such as equality, freedom of speechddreeof religion, and so on.
The American Constitution, for example, limits Ifseforbidding the
legislation of any law which would infringe freedoof expression and
freedom of religion, even if a majority of the pémmr a majority of the
legislature votes to establish that [#{f.Since democracy aims to be a regime
of freedom, it should be conducted in the light wdlues which are
independent of the majority and the government iiezaemocratic processes
per sedo not guarantee the fulfillment of these valtfésConsequently, a
good democracy should not only be responsive tonilieof the majority, it
should also ensure social justice and meet somstalve standards. In
consideration of this goal, some scholars pointtloait “the rule of the people”
is not a good definition of democracy; a more aatione would be “the rule
of the people restricting itself against the tynarof the majority of the

people”1®

197 Amendment 1 of the United States ConstitutionestatCongress shall make no law

respecting an establishment of religion, or prdhibi the free exercise thereof; or
abridging the freedom of speech, or of the presshe right of the people peaceably to
assemble, and to petition the Government for eessdof grievances.”

198 Certainly, the converse is also true. A regimecithbnly meets the substantive
standards does not match the name of democraar.eifhgood example is Hong Kong
and India under the colonial rule of British, whigrhaps had more social justice than all
authoritarian regimes at that time, but few woudtvér considered the then governments
of these two colonies are democratic.

199 supranote 5.
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So, in summary, although democracy “stands abovels¢ for a method
whereby men can resolve peacefully which of conmgetnoralities shall

temporarily prevail™°

it also should have some substantive stipulatibns.
will not propose, in this dissertation, what substae standards should be met
if a society can be considered democratic becawsguistification of civil

disobedience does not require such an elaboratiosuffices, here, to

remember that democracy has two essential elemamtifie one hand, it is a
system to give expression to the people’s williloa other hand, it has certain
substantive standards which cannot be transgreg§seaty good democracy

should be an appropriate combination of procedumadl substantive

elements!!

B. The Generation of Democratic and Justice Deficst

The essential test for a democracy, then, is whetheflects the will of the

people accurately and, at the same time, meetsnélsessary substantive

110 David Spitz, “Democracy and the Problem of Civils@bedience”, (1954) 48he
American Political Science Revi&86, at 400.

1 Some scholars may argue that these substantiveastis are the requirements of the
rule of law or constitutionalism rather than denamgtr But since it is universally
recognized today that democracy cannot go alonerareil be combined to some degree
with the rule of law and constitutionality, it i@thimportant for democracy whether these
substantive restrictions are from inner requirement outer ones (constitutionality and
the rule of law). What is important is that demagrés unavoidably restricted by some
substantive standards.
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standards. Here, | will use this simplified testlifferentiate different kinds of
democracy™® The democracy which can perfectly satisfy both tiése

requirements may be called an “ideal democracy™parfect democracy”.
According to this standard, unfortunately, no deraog in existence today
can claim itself to be an ideal democracy, viz.cén claim that it has
accurately reflected the will of the people and fealy realized the
substantive standards required by the ideal deropcrdll existing

democracies have flaws. Though the flaws they maag be different both in
substance and degree, the common character the/\stia each other is that
they all aspire to be ideal democracies. | willréfere call these existing
democracies “imperfect democracies” or “actual demcies”. And call the

gaps between imperfect democracy and ideal dempamcdeficits”. There

are two kinds of deficits.

The first is a “democratic deficit”. An ideal demracy can reflect the
sovereign will of the people very accurately sd thare is no gap between the
state will and the will of the people, viz. thetstavill and the people’s will in
an ideal democracy are highly consistent with eztbler. But, in an imperfect

democracy, the situation is different. Gaps ofteistebetween the will of the

112 Measuring democracy in a formal way is a comples eontroversial task, but it is

still possible to measure it with a simplified ddard. The ideal democracy may have
much subtler standards than the two essential elisnhaliscuss here, but this point does
not affect the persuasive effect of my argument\el
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people and the state will as reflected in the lang policies. When such a gap
occurs, that is, when the state will departs fromwill of the people, a deficit
is produced. | call this kind of deficit a “demoticadeficit”.*** Democratic
deficits reflect the departure of the state witnfr the sovereign will of the

people.

A second kind of deficit also arises in imperfeetribcracies. As | discussed
above, a democracy has substantive standards whishbe met; however, an
imperfect democracy may fail to meet these starsdardough democracy is
the form of government “most likely to produce thecisions and results that
treat all members of the community with equal congé it is wrong to

presume that a democracy will never behave unjitlyn an imperfect

democracy, it is still possible for the basic rggbf minorities to be denied and
for freedom of speech and association to be endedg&herefore, when an
imperfect democracy fails to meet the substantisadards required by ideal
democracy, a gap arises between the ideal and fiegpelemocracy. | will call

this gap of substantive elements “justice deficilie “justice deficits” is the

13 The term “Democratic Deficits” is often used asymonym to democratic faults by
the public media; however, this meaning is slightiferent from the one | will use in the
dissertation, as can be judged from its definipoovided here.

114 Ronald DworkinSovereign Virtue: The Theory and Practice of EdudCambridge:
Harvard University Press, 2000), at 186.

115 Every state has been guilty at some time or anathacting towards some of its
subjects unjustly. Even a democracy is not alway#led to a presumption of having
acted in good faith. See J. R. Luc@be Principles of Politic§New York: Clarendon
Press, 1966), at 329.
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gap between the substantive standards which a daoyoshould support and

the actual realization of those standards.

Having defined democratic and justice deficits, noaxplain how these two
deficits are generated in an imperfect democraay, Bere, | will not go into

depth. For my present purpose, it is enough toidenghe issue briefly.

There are at least two causes of democratic atidgudeficits. The first is that
the actual democratic procedures are open to miatigpu and abuse by
powerful members and groups of the society. Mosipfeein an imperfect
democracy do not have enough resources or time tiwlly involved in the
decision-making process; therefore, the right tkendecisions is generally
committed to legislators and public officials whie geriodically elected by
the people. Since they are difficult to remove om=alled™*® there is the
risk of centralizing power in the hands of thossetlaced to assert that they
are the true judges of what is the people WillHowever, we must not forget
that the people are sovereign in a very differemse from the ParliameHf

Some critics of the actual, i.e. the imperfect, deracy even view the current

1% |an Shapiro (ed.)The Rule of LavyNew York: New York University Press, 1994), at
40-1.

17 Simon Evans, “Why is the Constitution Binding? Bartity, Obligation and the Role
of the People”, (2004) 2Adelaide Law Revied03, at 128.

118 | eslie Zines, “The Sovereignty of the People”,Mn Coper and G. Williams (eds.)
Power, Parliament and the Peog8ydney: Federation Press, 1997), at 94-8.
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form of representative democracy today as a meshadevised to exclude
the vast population from politids? “Once more, the people are not admitted
to the public realm, once more the business of gowent becomes the
privilege of the few™?° There is indeed some truth in these observations.
Besides being subject to manipulation by those oweqy, democratic
procedures are also open to manipulation by thosietal members with great
wealth, more knowledge, more experience, and sdlo@.tenth of population
that is richest has between about 52% and aboutaf0P2% of the society's
total personal wealth in Sweden, Britain, and thetédl States respectively.
The poorest tenth has barely any worth speakindaofless than 1%* As

for income, the best-paid tenth has between aldeitimes (Scandinavia) and
about twelve times (U.S.) as much as the worst-paith. The subsequent
consequence is that the top tenth of population diakast 30 times the
economic power of the bottom tenth. Moreover, eoticopower correlates

with fundamental rights because most determinahfmlitical power can be

119 John Dunn pointed out that the modern state wastaected purposefully above all
for the express purpose of denying that any givepufation, any people, had either the
capacity or the right to act together for themsghather independently of, or against
their sovereign. The central point of the conceas W deny the very possibility that any
demoscould be a genuine political agent, could actllaet alone act with sufficiently
continuous identity and practical coherence fdo ibe able to rule itself. The idea of the
modern state was invented precisely to repudiageptissible coherence of democratic
claims to rule, or even take genuinely politicai@t. Please see John Duilemocracy:
the Unfinished JournefOxford: Oxford University Press, 1992), at 247-8.

120 Hannah ArendtOn Revolutior{London: Penguin, 1990), at 237-8.

121 Ted Honderich, “Hierarchical Democracy and the ésity of Mass Civil
Disobedience”, online: <http://www.ucl.ac.uk/~utiytted5.htmir, last accessed on
February 17, 2008. The article also can be fouriRon Bontekoe and Marietta
Stepaniants (edsJustice and Democracgonolulu: University of Hawaii Press, 1997).
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bought.*® Therefore, when democratic processes are captued
manipulated by special interests, democratic arsticg deficits could be

generated?®

The second reason for the generation of democeatit justice deficits is
intrinsic to democracy. This is best explained ppehby an analogy between
the formation of the sovereign will and an indivadwill.*** We all know an
individual sometimes makes wrong or improper deaisi This may be
because the information on which he depends to mekmsions is insufficient
or inaccurate, because of his failure to notice es@spects of the event or
foresee his decision’s severe consequences aintleeaf making decision,
because he has not understood the event corrdctlyatitime, or because
some elements grow more important after the datisidhatever the reason,
the outcome is that now he cannot agree with teesidas he has made before.
He wants the decision to be reconsidered and uet&d if possible. This also
applies to the sovereign will because it is basethe individual will. But the

difference is that it is relatively easy for aniindual to change his decision,

22 |bid.

123 UN Secretary-General Kofi Annan once said in lidrass to the General Assembly
on September 21, 2004 that in too many places #&datcorruption, violence and
exclusion go without redress. The vulnerable laff&céve recourse and the powerful
manipulate laws to retain power and accumulate tvéal online:
<http://www.washingtonpost.com/ac2/wp-dyn/A3819D28ep21?language=prirtter

last accessed on March 1, 2008.

124 Daniel Markovits, “Democratic Disobedience”, (200514 The Yale Law Journal
1897, at 1923.
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nevertheless, it is far more difficult to change tollective decision because
of the barriers like institutional inerti&> The democratic sovereign “contains
more internal barriers to reconsideration than etren most pathologically
mulish individual will”, “once a democratic sovegei has made a collective
choice, this decision necessarily becomes diffituleverse **° For example,
Malaysia after its independence adopted many langdspalicies ranging from
business licenses and government contracts to golmocapportunities and
wealth ownership to enhance the welfare of Malayayisians at the expense
of other races’ equal chances (mostly Chinese adihiis)*?’ At that time,
these policies might have been seen as undersianabause the ethnic
Malays were poorer and less-educated than othes.rétowever, the problem
is, after many years’ implementation of unequaliges, some of the
background conditions that justified these polidiase arguably disappeared;
Malays have become dominant in both politics ansir®ss, but the policies
persist?® Under such circumstances, deficits will arise widably. In fact,

the historical experience shows that challengeht status quo could be

difficult, lengthy and even deadly dangerous farséh involved in it. So, not

125 It deserves to notice that institutional inerianbt a bad thing all the time, sometimes

it can help to stabilize laws and policies.

126 sypranote 124, at 1926.

127 1n 1957, 45% of the Malaysian population was Chind 2% was Indian. In 2004, the
number is 25% and 7% respectively.

128 Eor instance, among the five major banks of Matey one is multi-racial, the rest
are controlled by Malays. For the unfair policiedopted by Malay and their
consequences, please see “Racial Discrimination Malaysia”, online:
<http://www.worldpress.org/2298.cfmlast accessed on March 1, 2008.
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all people are courageous enough to challenge thtuss quo. As a

consequence, the existence of democratic and guddéficits is inevitable.

In conclusion, in imperfect democracies, publicisiens do not always reflect
the real will of the people and often depart fradme substantive standards
required by ideal democracy. The reality of demoes is that they are
imperfect, and thus suffer from democratic andigestieficits. | will therefore
argue in the next section that these deficits dperdoor to an important role

for civil disobedience.

Il. The Necessity of Civil Disobedience

Having explained the generation of democratic astige deficits, | will now
contend that our commitment to democracy is to ljdeat imperfect,
democracy. When imperfect democracy is in confith the standards of
ideal democracy, our loyalty goes to the ideal denawy. Both imperfect
democracy and its citizens have obligation to enbahe realization of ideal
democracy. Citizens should first use legal meandgdacso, but when legal

means are unfairly blocked, civil disobedience hbagome necessary.
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A. The Necessity of Civil Disobedience

a. The Commitment to Democracy

It is generally considered that democracy is a fofngovernment which is
better than any other form of government. Thus,pjedave a general
obligation to support democracy and the laws ewxadig a democratic
system?° However, as | have discussed above, democracytis rsingle

entity or a settled concept. It can be furthersifeed into imperfect and ideal
democracy. Then, the following question is whichdkiof democracy is the
democracy we should be committed to. In other woodght we to be more
committed to the actual democracy or the ideal dwawy? The answer to this

guestion is both important and obvious.

It is important because the answer will directlytedmine whether there is
room for civil disobedience in a democracy. If ped commitment is to
imperfect democracy, then the commitment will reguhem to obey all of

the laws enacted by it, whereas if their commitmiento ideal democracy,

129 This obligation is often phrased as the primaefamtiligation/duty to obey the law.

Please see Chaim Gamilosophical Anarchism and Political Disobedier{b&ew York:
Cambridge University Press, 1992), at 42-94.
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then their commitment to imperfect democracy wél & limited one, subject
to the higher demands of ideal democracy. Partidisobeying the laws

enacted by the imperfect democracy may be necessagyme circumstances.

It is obvious because it is clear that people shée more committed to ideal
democracy than to imperfect democracy. | have stgdeabove that most
actual democracies are imperfect, suffering fronmaeratic and justice
deficits. They sometimes enact laws that are nomadeatic, even
anti-democratic as compared to ideal democracy.ualgt imperfect
democracy is a temporary step toward realizinglidemocracy. The mission
of the imperfect democracy is to attain the ideahdcracy, notwithstanding
no one yet knows for sure what an ideal democracut we do know that
the meaning of democracy includes “freedom”, “egyal and so on; it
cannot be reduced to actually existing interpretesj and its content is up for
grabs™® The fact that the statue book of all democratitest is forever
changing — laws are added, removed, modified apthced — is often a
reflection of the effort of imperfect democracytty to progress toward the
ideal democracy. In fact, from a long-term perspectimperfect democracy
can be viewed as an unfinished project which isbfal and revisable, whose

purpose is to improve the existing procedures meoto make them more

responsive to the people’s will and to interpret slystem of rights better with

130 | asse Thomassebeconstructing Haberma@®ew York: Routledge, 2008), at 110.
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the view to making it more just and legitimatepiher words, its purpose is to
strive to realize ideal democracy. Therefore, whien imperfect democracy
conflicts with the ideal democracy, it is clear tthae should be more

committed to our ideals.

Actually, being totally committed to the imperfedmocracy is problematic
because it would justify every injustice imposed mmorities and other
vulnerable groups. Therefore, it is better to viemperfect democracy as a

limited justice and we are only conditionally contiied to it.

A guestion which may arise here is why we should@¢dramitted to imperfect

democracy at all since our final commitment ishe tdeal democracy. The
answer is that it is our commitment to ideal deraogrthat requires us to do
so. First of all, the law of the imperfect demogr&possible to be in conflict
with the ideal democracy, but, very often, it idiive with the ideal. Therefore,
we have an obligation to support it just as we havebligation to support the
ideal democracy. Next, imperfect democracy is, Witfh probability, the best

means to actualize ideal democracy. So, we are dbedo it is because of
its aim of realizing ideal democracy and becauseay be the most effective

way available to us to achieve that dith.This is why we treat the imperfect

131 In some sense, democracy is a system with cottitimperfectness, because its

development is a progress from the good to thebdttis almost sure that we will never
achieve the best.
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democracy with respect. But our respect to it iy amonditional. When its
laws and practices are in line with the ideal demmog, we are obligated to
obey them, but when its laws and practices are agssary departures from
the ideal democracy (the democratic and justice&citlf our obligation to it
also ends. In order to defend the ideal democréeyished by us, we are
entitled to adopt appropriate means including bathful means and civil

disobedience, to address the deficits.

But if there are many lawful means available in itgperfect democracy to
address the deficit, why is civil disobedience meld After all, today’s

democracy, though not perfect, has made great esegifrom those
authoritarian regimes in the past; it allows pedplgetition, to persuade, to
protest, to organize themselves to fight for almeatrything they want to

achieve. So why is civil disobedience necessafyh the next section, |

132 It seems that this position is most strongly Heydofficials. It is rewarding to recall

what Lincoln said in his famous address “The Pegu@n of Our Political Institutions”

in 1838: “Let every American, every lover of libgrevery well wisher to his posterity,

swear by the blood of the Revolution, never toat®lin the least particular, the laws of
the country; and never to tolerate their violatipnothers. As the patriots of seventy-six
did to the support of the Declaration of Indepemdenso to the support of the
Constitution and Laws, let every American pledge Iife, his property, and his sacred
honor;—let every man remember that to violate #w Is to trample on the blood of his
father, and to tear the character of his own, asdlildren’s liberty. Let reverence for the
laws, be breathed by every American mother, toliggng babe, that prattles on her
lap—Ilet it be taught in schools, in seminaries, @mdolleges;—let it be written in

Primers, spelling books, and in Almanacs;—let ipbeached from the pulpit, proclaimed
in legislative halls, and enforced in courts oftiges And, in short, let it become the
political religion of the nation; and let the olddathe young, the rich and the poor, the
grave and the gay, of all sexes and tongues, amorscand conditions, sacrifice
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consider this question.

b. The Argument of Lawful Means

| have proved above that the imperfect democracyalkble and our
commitment is to ideal democracy rather than to erfgct democracy.
Therefore, when imperfect democracy conflicts vigkkal democracy, it is our
duty, if our commitment to ideal democracy is shecéo find ways to address
the democratic and justice deficit. But we canrmtatude from here that civil
disobedience is justified because lawful meansaadable in a democracy to
the dissenters and legal means are generally pessaspreferable to illegal
ones. So, in order to prove that civil disobedieisceecessary, we must prove
further that legal means are not enough to meeends. Three reasons can be

given.

First of all, lawful means are distributed unfaidynong the society. It is
noticed by Brian Martin that in today’'s democradye tlawful means are

distributed unfairly and disproportionately amohg social members® The

unceasingly upon its altars.” Abraham Lincoln, “TRerpetuation of Our Political
Institutions”, online;
<http://teachingamericanhistory.org/library/indespadocument=15%7 last accessed on
March 23, 2008.

133 Brian Martin, “Protest in a Liberal Democracy”,9@4) 20Philosophy and Social
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rich and the powerful obviously have more chanteisfluence the laws and
policies of the government. Many alleged lawful measuch as hiring
lobbyists and engaging in a “capital strik&” are clearly unavailable to the
poor. What makes this situation even worse is #ut that the lawful means
mainly used by the poor such as strikes and demadimsis are carefully
scrutinized and often stigmatized, while those cadti taken by powerful
groups often go unexamined. Jackie Esmonde alsenads that in existing

democratic capitalist society, equality is only lizd in its procedural

meaning, not its substantive meaning, so peoplatsigpating rights and

freedoms are always limited. In such a situationwhich people have
disproportionate access to state power and lawasipulated to maintain
unequal social relations, disobedience may be thlg avenue for those
without political power to press for chanlj@.In fact, it has been a very old
technique for dominant groups in society to deféimeir own interests by
promoting a narrow conception of “acceptable ptdtefor example, by

defining the lawful means in a limited way or byju&ing protests to be only

to the government instead of directly to the ricid @owerful guys>® To

Action 13, at 14-6.

134 Capital strike means using capital as a way tmiémice the policy of the government
such as redirecting investments out of a particaleea or the withholding of new
investment in an area. A capital strike most oftewurs where governments pursue
policies that investors consider “unfriendly” onfliexible”.

135 Jackie Esmondé Bail, Global Justice, and the Limits of Dissent(3) 410sgoode
Hall L. J.323, at 329.

136 Sypranote 133, at 13-24.

83



some degree, even the term “protest” itself isfieecton of bias because it is
generally applied to actions of groups that arentedi as outside the
mainstream; the actions of the mainstream are yracelled protest?’

Therefore, the first trouble with legal channelghiat they are very limited and
biased in favor of privileged groups. Totally reging protests to lawful

means may be unfair for unprivileged members ofetpc

The second difficulty with this argument is thatvfal means sometimes are
blocked in practice. As observed by Thoreau, tlgallehannels of change
may be only open in theory, but closed or unfagbstructed in practice®
Sometimes, they are too time-consuming. Voting @etitioning often achieve
little in some societies and sometimes legal chigniag&e too long. Man “was
born to live, not to lobby*3 Circumstances may arise, moreover, where sole
reliance on appeal to legal means such as thescoway mean that serious
injury or risk of injury is suffered from the unjuw or policy until a legal

decision has been given and operated*®dnWhen this happens, when the

incursions of government are precisely upon thelawéty of legal channels

137 For example, when trade unions go on strike thaeédognized as a form of political

protest, but when corporations redirect investmentis of a particular area, when the
medical profession resists the state regulaticgy #ire not taken to be a protest. Please
see Brian Martin, “Protest in a Liberal Democrac{l994) 20Philosophy and Social
Action 13, at 14-16.

138 Martin Luther King, Jr., “Letter from a Birmingha@ity Jail”, in Why We Can't Wait
(New York: New American Library, 1964) at 76-95.

139 Supranote 16, at 29.

140 Sypranote 45 at 40.
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and freedoms, the legal channels may well provaimhope**

Thirdly, lawful means are not a panacea for allbpgms. Every system,
whether social or political, suffers from the pretl of rigidity and inertid*?
Once decisions and rules are made, they are nyptteatange. Under some
circumstances, the political inertia might be sorgg that lawful means are
not able to break it. As Gandhi observed, the napeal to reason has very
limited effect on those who have settled convictiorheir eyes are not opened
by mere argument, but by sufferifff. Compared to legal channels, breaking
the law can be a forceful means of expression andhave effective value in
bringing reform to unjust laws which cannot be @pd by lawful mean&™*
Because of the significant sacrifice and suffeohdisobedients, a regime that
is generally insensitive to lawful appeals may Imeecsensitized and may

ultimately assent to the civil disobedients’ pafiview*

141 Supranote 110, at 402.

142 | ewis A. CoserContinuities in the Study of Social Confl{dtew York: Free Press,
1967), at 29.

143 Gandhi had noticed in his time that mere appeat#son has no effect on those who
have settled convictions. “The eyes of their undeding are opened not by argument
but by the suffering of the Satyagrahi.” Please Bghatma GandhiNon-Violent
ResistancéNew York, Schocken Books, 1961), at 191.

144 Supranote 92, at 698. Jacobs also notices the speapalhility of civil disobedience
compared to lawful means by saying that civil detibnce is a unique mode of
communication, it can grab the majority attentionai way that lawful means may not,
“signifying not only a distinct substantive messabet also signaling the protester's
depth of commitment”. Leslie Gielow Jacobs, “ApplyiPenalty Enhancements to Civil
Disobedience: Clarifying the Free Speech Clause é\ital Bring the Social Value of
Political Protest into the Balarigg(1998) 590hio St. L.J185, at 241.

145 vinit Haksar, Rights, Communities and Disobedience: Liberalisrd @&andhi(New
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In addition, the historical experience also telsthat lawful means sometimes
need to be combined with the extra-legal meanssagsity in the face of a
drastic social change. For example, it is difficidtimagine that the social
status of African-Americans could be changed simpjythe enactment of
laws and court decisions in the 1950s and 196Ger Afl, the implementation
of laws and court decisions depends, at least iy pa public action which
not only will refrain from opposing but will alsake action to insist on their
application; otherwise, decisions may become deters in dusty volumes of
law.*® The social attitude toward African-Americans, imrfcular, was
mainly changed by their enduring struggles and degferings, not by court
decisions and laws. Civil disobedience played faicatirole in educating the

American people and winning dignity for African-Aneans.

Last but not least, it should not be forgotten thaist of the so-called normal
channels, which are recommended as prior to oremble to civil

disobedience, have themselves been establishedgthfdlegal means”. For
example, civil disobedience played a major rolethie ending of slavery,
extension of the franchise, curtailing ruthlesseasp of the exploration of the

labor and extending rights to women and minoritiks. observed by some

Delhi: Oxford University Press, 2001), at 109-37.
146 Wilson Carey McWilliams, “Civil Disobedience and@emporary Constitutionalism:
The American Case”, (1969)Comparative Politic11, at 216.
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scholars, “the rights and privileges we take farged today, many of which
are enshrined in the constitution, are themselhes groduct of struggles

147 Moreover, the

aimed both at particular laws and the status gselfit
experience of Nazism, by which Nazis came into patlveough legal means
and promoted the inhumanity in a legal form, alsaches us not to rest the
democratic order on legality alone. Constitutiosraliand democracy are not
safe unless individuals are secure in their rightdéfend it through acts of
civil disobediencé?® This is the reason why Rawls views civil disobedi

as the final device to maintain a just constitutiGhwhen legal means are
proved ineffective, civil disobedience will be neddto rescue democracy.
Probably, some extra-legal activity always has tiealoe, and always will have

to be, accepted by the sociefybecause democracy can go so far on the

wrong track that no legal means can clite.

In conclusion, since legal means are sometimeskétbor ineffective, their

147 Judy Fudge and Harry Glasbeek, “Civil DisobedienCéil Liberties, and Civil

Resistance: Law’s Role and Limits”, (2003)@%goode Hall L.J165, at 171.

148 Harvey Wheeler“The Constitutionality of Civil Disobediente (2002-2003)35
UWLA L. Rev. 44t 445.

149 Supranote 85, at 335-343.

150 “The historians offer evidence that some extralegtivity always has had to be, and
always will have to be, accepted by the legal systé&lease see Judy Fudge and Harry
Glasbeek, “Civil Disobedience, Civil Liberties, a@lvil Resistance: Law's Role and
Limits”, (2003) 410sgoode Hall L.J165, at 172.

151 For a detailed discussion of the contributions endsy illegal means to the
development of democracy, please see April Cdbiegct Action and Liberal Democracy
(London: Routledge, 1973).
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existence is no obstacle to a justification of Icdisobedience. Insofar as a
democracy provides no effective means of remedgimgtherwise remediable
form of harm, departure or exploration, the demogria defective. It would
be understandable for the public to resort to gmpate illegal means

including civil disobedience to develop democracy.

c. The Problem of Violent Means and the Further Jusfication of Civil

Disobedience

It has been argued above that imperfect democraoy produce democratic
and justice deficits. When the existing lawful meane not enough to redress
such deficits, illegal means are necessary. Anajnestion arises here: since
civil disobedience is justifiable in a democracyaw of terrorism, rebellion or
any other kind of violent means? Are they alsoifiagtie? If so, when? If not,
why not? Though | have touched on the problem olevice in the first
chapter while discussing the characteristics ofl aivsobedience, | now
explain in more depth why violent means are notifjad in a normal

democracy.

We know from the first chapter that civil disobettie is predominantly

non-violent, but this does not mean zero violerdcefact, in mass civil
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disobedience, the existence of scattered violem@nost unavoidable given
the fact that it is almost impossible for an orgenito control the whole
process. No matter what line is drawn between digbbedience and violent
actions, there will always be borderline cases., Buanks to the peaceful
nature of civil disobedience, we can still demagceivil disobedience and
violent actions relatively clearly. Violence in {emt actions is purposefully
used by the practitioners as a means, even the meams, to achieve their
aim, whereas in civil disobedience violence is aagheans purposefully used
by the civil disobedients, but something which tli®ynot want to see. The
occurrence of violence in the course of civil disdience is unintentional.
Civil disobedients, as the supporters of non-vioéerbelieve they have been
wronged or the government has departed from theiard, but they do not

think that violence is the right way to redresshswerongs or departures.

Having defined the difference between civil disdbade and unjustified
violent opposition, | will claim that while civilidobedience can be generally

152 yiolent means never

justified in a democracy (if it is really a democys
can be. There are mainly two reasons to rejecusieeof violent means in a

democracy. The first reason is that violent mears reot in the spirit of

democracy. One of the implications of democracythiat differences and

152 Or in Rawls words, in a nearly just society, peeage John Rawl#\ Theory of
Justic€Oxford: Oxford University Press, 1971) at 319. Bha question for Rawls is that
it is difficult to conclude whether a society isanky justly or not.
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disputes should be resolved in a peaceful mahfek key characteristic of
democracy is that right is, or at least shouldrbght, while in authoritarian
regimes might is right. However, violence as a whayesolving conflicts will
make fruitful conversions impossible and rendethtrunheard because one
cannot normally establish the justifiability of ause unless and until those
who oppose it have an opportunity to put forwareirtiews in public. It may
be argued that violence is a more effective wagnable imperfect democracy
to realize its ideals. It is true that in the begny violence sometimes plays an
important role in overthrowing despotic regimes astablishing democracy,
but after a democratic society has been establighsdabsurd to insist still
that democracy can be developed further by violeheeause repeated
violence can extinguish the spirit of democracy.cdérding to Menachem
Marc Kellner, “to ignore democratic procedure, then alleged pursuit of
democratic ideals gives the lie to that pursuits ilmpossible to attain an end

with means inconsistent with that end®.

153 Though agreement does exist in a democracy tisputiis should be resolved in a

peaceful manner, but when it is faced with a darfigen outside, even from a similar
democratic society, it seems that the democratite sire never more hesitant than the
authoritarian regimes, if not more aggressive tih@nauthoritarian regime, to use violent
means including war as a way to protect its owreragts. In other words, on the
international level, democratic state are as cowbais the authoritarian one. Please see,
Daniel RossViolent DemocracyCambridge: Cambridge University Press, 2005}his
book, Daniel Ross shows how violence is an integaal of the democratic system from
its origins and into its globalized future. He dsaon the examples of global terrorism
and security, the wars in Irag and Afghanistan, tekation of colonial powers to
indigenous populations.

%% Menachem Marc Kellner, “Democracy and Civil Disdlemce”, (1975) 37The
Journal of Politics899, at 910.
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The second reason for rejecting violent meansasttie use of violence will
damage the actual democracy itself. In the pursiuileal democracy, it is
important to preserve the democratic achievemeethave already obtained
thus far. Violence will stir more violence, whichilmwendanger democratic
achievements rather than help to realize ideal demey. Compared to
supporters of violence who are willing, if not glad see the collapse of the
existing form of society, civil disobedients areapeful reformers; their acts
have far less impingement on the good social osset the rule of la?®
Civil disobedients occasionally make mistakes ahdsa their liberty in a
manner inconsistent with promoting democracy, laaaoise of their generally
peaceful nature, we can be assured that they ardamgerous figures to the
existing democratic achievements. Of course, orother hand, it is not right
to suppose that violent means cannot be justiftedng time. In fact, even
rebellion can be justified under extreme circumségn When democracy is in
great and urgent danger of being destroyed contpletehas been destroyed
completely, violence proportionate to the dangely rba justified. This is
precisely what happened in Nazi Germany and IfBhe stipulation of the
right of resistance in thBasic Law for the Federal Republic of Germasnyhe

very reflection upon this experient®. But this does not deny the fact that

155 Matthew Lippman, “Civil Resistance: The DictatefsGonscience and International

Law versus the American Judiciary”, (1990f1&. J. Int'l L.5, at 16.
156 Basic Law for the Federal Republic of Germanyticle 20(4): “All Germans shalll
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violent means are not justified in a normal demticigociety.

The aim of allowing the practice of civil disobedoe is the advancement of
democracy, but the practice may fail to serve ttrad and may even be
harmful to that end. Even worse, some people magtioe civil disobedience
only out of selfish interests, hiding a sinistedamder the cover of a noble
mission. So the challenge is to ascertain whonisese and who is hypocritical,
and which practice is helpful to the advancemendeyhocracy and which is
not. However, the answer which can be given isipgssc. For most cases,
we have no way of knowing at that moment or evemymgears after the
practice, whether these practices are helpful ¢ibecause of our inability to
predict social developments. Generally, an evadnatif these practices will
have to await the judgment of history. It is onljthwhindsight that we can
decide which practice of civil disobedience sertbd aim of advancing
democracy and which did nbt’ Hence the decision a democracy must make
is not that of judging which value is right, butcating as much disobedience
as can balance the need for self-preservation thighneed for maximum
liberty for the people. So a democracy should ndge which aim is right and
which is wrong (since it has no such ability), ldtich kind of means should

be allowed and which should not; that is to saghduld regulate the means of

have the right to resist any person seeking toigtbtthis constitutional order, if no other
remedy is available.”
157 Supranote 5.

92



protest rather than the content of protest. As laaghe means used by the
protestor are acceptable, the content and the leg dre seeking will not be
so important. Therefore, what really matters in fetest cases is not the
content of the protest but the medrfsinsofar as a protest is practiced in the
law, even the aim it seeks is definitely wrong adowy to today’s value
system (such as petitioning the government to dvivteall foreigners instantly
and unconditionally, certainly extreme cases exal)dthe protest should also
be tolerated® Civil disobedience ought to be tolerated in a demoy
because it is a peaceful form of expression. Ipprly used, it can enhance the
progress of democracy. Even maliciously misusedaininot do much harm to
the democracy as to put the democratic achievemémis danger.
Nevertheless, violent actions are too dangerous ot democratic
achievements; therefore, they must be discardedpéxn the most extreme

conditions discussed earlier.

Therefore, the peaceful nature of civil disobedenwt the values it tries to
protect, plays an important role in the justifioati of civil disobedience

because most of the time we cannot know immediatélgther the reforms

1% The extreme cases must be excluded from the amurBeme actions, such as
instigating the extinguishing of the minorities ahdtred among races, must not be
tolerated in any way, even when they are practicedvery peaceful way. Because these
values, we have known for sure, are completelysamigbusly wrong.

159 Certainly, extreme cases such as petitioning tbeemment to kill all of the
minorities in the state must be excluded here sivedave known for sure that genocide
is not right. This is one of the few truths we hémewn in social area.
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proposed by the civil disobedient represent thar&ubf ideal democracy or
merely an effort to return to an authoritarian pdste justification of civil
disobedience comes from both its ends and its pdaceans. We can thus
also see the problem with some suggestions whigtcivil disobedience with
violent actions by suggesting a kind of justifiéidlent civil disobediencé®
Violent actions may be disobedient, but they cary®tcivil and cannot be

justified in a normal democracy.

d. Two Kinds of Civil Disobedience

| mentioned at the beginning of this chapter thad kinds of deficits might

arise in a democracy, viz. democratic deficits pustice deficits. A democratic
deficit is a gap between the state will and thé @fithe people. It reflects the
fact that the sovereign will of the people is reftected accurately in the laws
and policies of the state. A justice deficit is theparture of the state will from
the justice standard of the ideal democracy. Gibbedience can be justified

by both democratic deficits and justice deficits.

First, people may have reason to think that sonsesidas adopted by the state

180 please see John Morreall, “The Justifiability éélent Civil Disobedience”, in Hugo

Adam Bedau (ed.Xivil Disobedience in Focud.ondon: Routledge, 1991), at 130-43.
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do not reflect the true will of the people; in atheords, a democratic deficit
exists. This may happen because the state negletts considerations when
making the decision or because the state decisiam decision of the past
generation which was insufficiently democratic. Wévar the reason, citizens
might ask that such state decisions be reconsidetesh they believe a

democratic deficit exists. If they fail to get tHecision reconsidered through
legal means such as judicial review and petitionthgy may be justified in

resorting to civil disobedience. Their aim is notdbolish the decision or
impose their views on others, but merely to reqtiest the decision or some

aspects of the decision be reconsidered.

Second, people may consider some policies or ldwiseostate unjust, that is,
they might believe that justice deficits exist. @ndguch circumstances, after
failing to realize their aims through legal meatigy might resort to civil
disobedience as well. But, their aim is totallyfeli€nt from the first kind of
civil disobedience mentioned in the previous papgr They not only ask for
a reconsideration of the decision, but also requésir views to be
implemented. In other words, they want their viesfgustice to be imposed
on the whole society because they think their viavesbetter and more in the

spirit of the ideal democracy.

| now consider a controversy which has long existedhe study of civil
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disobedience. Some scholars argue that civil diebee should not be
coercive and should be only used as a way of psi@ugpublicity or as a plea
for reconsideration®® while others argue that since civil disobediersei

way to redress injustices, it can be coercive awbn takes the form of
moderate violence’®® The former is often called “persuasive civil
disobedience”, “civil disobedience as a plea faoresideration”, “democratic
disobedience”, etc.; the latter is called “libethsobedience” or “coercive
disobedience®®® However, from the standpoint of democratic andiges

deficits, the dispute is very easy to understanctudlly, it is not a genuine

dispute because civil disobedience is not a questiohis or that; it is both. In

181 please see Paul F. Power, “Civil Disobediencelmtional Opposition”, (1972) 34

The Journal of Politic87, at 37-55. Haksar talks a kind of persuasivi disobedience,
see Vinit HaksarCivil Disobedience, Threats and Offers: Gandhi avawls (Oxford:
Oxford University Press, 1986), at 4-29. Peter 8ingjso refers to “disobedience as a
plea for reconsideration”, see Peter Sinde@emocracy and Disobedienc@xford:
Clarendon Press, 1973), at 84-92. Daniel Markmvisticle “Democratic Disobedience”
is the first article which systematically showstthadifferent kind of disobedience exists
besides liberal disobedience, see Daniel MarkoVid@mocratic Disobedience”, (2005)
114The Yale Law Journdl897, at 1897-1952.

%2 Thoreau and Dworkin hold such view. Please seenH&avid Thoreau, “Civil
Disobedience”, in Hugo Adam Bedau (edQjvil Disobedience in Focisondon:
Routledge, 1991) and Ronald Dworkin, “Civil Disolmtte”, in David Dyzenhaus and
Arthur Ripstein (ed.)Law and Morality: Readings in Legal PhilosophyToronto:
University of Toronto Press, 1996), at 434-68. Raalko holds that civil disobedience is
a redress for injustice, but it seems that he clamate only very limited coercion. Please
see John Rawlgy Theory of Justig®xford: Oxford University Press, 1971) at 326-31.
183 The existence of two kinds of civil disobedienseaiso reflected in the summary of
dictionaries. “Civil disobedience sometimes semweémarily to inform and to educate the
public about an issue. But other times, it acteduyfronting the majority with the higher
costs of retaining a given law or policy in thedaaf continued, concerted opposition.”
Please see “Civil Disobedience’Stanford Encyclopedia of Philosophyonline:
<http://plato.stanford.edu/entries/civil-disobediefr, last accessed on April 2, 2008.
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other words, civil disobedience can either be a fibe reconsideration or be a
request for justice, the former is justified by dematic deficits and the latter
by justice deficits. So, in order to correspondhe democratic deficits and
justice deficits which justify these two kinds a¥itdisobedience respectively,
| will call them democratic disobedient¥ and justice disobedience

correspondingly.

Now, | have pointed out the different justificatiobehind these two kinds of
civil disobedience. If | stop here, it seems tht different justifications have
no special importance in theory since these twalkiof civil disobedience
have been suggested for a long time, but | will l&xyp further that the
different justifications have implications for pteme because different

justifications set different limits to these twalls of civil disobedience.

As we have seen, the aim of democratic disobedigaca request for
reconsideration; therefore, once the decision heesnbfully reconsidered
according to the highest standard of democraticcgs®, democratic
disobedience should stop because its justificdtemexpired. Even if the final
outcome is retaining of the old decision, the demtic disobedient must

accept it readily. Moreover, the justification badhiit also determines the

% The phrase was first used by Markovits in hiscketi‘Democratic Disobedience”

which is a basic study of this kind of civil disalience. Please see Daniel Markovits,
“Democratic Disobedience”, (2005) 1T4e Yale Law Journdl897, at 1897-1952.
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actions which can be adopted by democratic diseloedi It has been pointed
out above that its justification comes from the dematic deficit, from the
insistence that the will of the people is not refibel accurately; therefore, the
means it adopts also should not unfairly influetieereconsideration it seeks.
That means the democratic disobedient should r@taoercive means to seek
to impose their views on the rest of the societhius, such protesters
sometimes have no concrete views of their own; whay do is only to
protest and plea, pleading the decision to be #dered. Markovits thinks
this rightly explains the criticism of the anti-g@lization movement for its
lack of a positive policy agenda. Insofar as thevemoent is an example of
democratic disobedience, the lack of its own poiscperhaps a salutary thing
for the movement®® However, the situation is totally different forsjice
disobedience. Justice disobedience is justifiequistice deficits, that is, the
lack of justice in imperfect democracy as compadcetthe standard required by
ideal democracy. Therefore, what the justice didabee demands is justice,
not mere reconsideration of the decision. The gastiisobedient will not stop
committing civil disobedience until their views pedl. As in the American
Civil Rights Movement, what African-Americans derdad was equal
treatment. Even when their demands were rejectethéywast majority of
Americans, they still thought this was unfair aretgevered. According to

their justice justification, they had no respondipito stop protest, after the

185 Supranote 124, at 1940.
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decision was reconsidered. At the same time, thecgi disobedient is also
more justified in using coercion to compel a goweent to abandon the
policies, laws or practices which he thinks is amftict with the spirit of ideal

democracy since the content of these laws and ipsliof the state lack

legitimacy in his eyes.

B. Individual Conscience and the Justification of @il Disobedience

Having given my own justification of civil disobestice based on democracy,
| will now consider other justifications of civiligbbedience. Through history,
many justifications for civil disobedience have begven by scholars and
practitioners. Among them, the conscientious jicsttfon is the most famous.
It not only originated almost at the same time fas ¥ery concept of civil
disobedience, but has had many supporters all aldhgugh there are
disputes among them, the supporters of the theengrglly hold that civil
disobedience can be justified by individual consces While law is important,
it does not transcend the fundamental liberty & people to follow their

hearts'®°

1% «Civil Disobedience” in Dictionary of the History of Ideas online;
<http://etext.virginia.edu/cgi-local/DHI/ot2www-dPspecfile=/texts/english/dhi/dhi.o2w
&act=text&offset=3231685&query=civil+disobediencegi=CIVIL+DISOBEDIENCE,
last accessed on December 20, 2007.
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To Thoreau, the first responsibility of peopleadallow their hearts and to do
what they believe is right, not to obey the lawidkged by the majority.
Though a person has no obligation to devote hasttifeliminating evils from
the world, he is absolutely obligated not to corespd commit evils. Therefore,
when a government becomes unjust, people shouldedb cooperate with
such a government and distance themselves froim ftis view, both slavery
and aggressive war on Mexico were unjust and agdimes conscience of
people, so the American government at that timeerdeds people’s

disobediencé®’

Gandhi, heavily influenced by Thoreau, also claila people’s conscience is
the highest law of the world and far superior te tman-made law.
Consequently, when conflict happens, people shoblly the former rather
than the lattet®® Furthermore, Gandhi elevated civil disobedience toew
level. To him, civil disobedience was not only iheerent right of a citizen,
but also a sacred duty. As required by people&girity and conscience, it is a
sacred duty not to participate in evil, so whengtete has become lawless or
corrupt, it is people’s sacred duty to assume atude of non-cooperation and

practice civil disobedience because “a citizen theatters with such a state

187 Supranote 16, at 29.
188 Arnand Hingorani (ed.)3andhi for 21st Century Vol. 4: The Science of &gigha
(Mumbai: Bharatiya Vidya Bhavan, 1998) at 59.
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shares its corruption or lawlessne¥¥”.

Some modern scholars also support the conscierstdigation of civil
disobedience. They claim, directly or indirectligat conscience is a moral
imperative which human beings must obey. One cabeoinoral by acting
contrary to one’s beliefs. One must act accordmgvihat one believes to be
right.° “If society is going to exist in dependence upoants moral nature,
on his ability to choose the right course from wreng - on his conscience -
then society is also going to have to recognize’snaght and duty to follow

his conscience even if this leads to civil disobade.*"*

Admittedly, the conscience theory once played & weportant role in the
development of civil disobedience. It had been #itient way to arouse

people to fight with injusticé’? But, in my view, the conscience theory is not

189 Mahatma Gandhiyoung India 1919-192@adras: The Huxley Press, 1924), at 944.
But Gandhi does not agree with the view that aisbbedience is unlimited. He believes
that individuals should turn to civil disobedienmaly when the injustice is so great that
our conscience and self-respect do not permit ueléoate it. Just as he claimed “there
are many unjust laws that a good citizen obey®sg &s they do not hurt his self-respect
or the moral being.” Please see R. Duncan (&lected Writings of Mahatma Gandhi
London: Fontana, 1971), at 75.

170 H J. McCloskey, “Conscientious Disobedience oflthe: Its Necessity, Justification,
and Problems to Which It Gives Rise”, (1980) Bhilosophy and Phenomenological
Researctb36, at 542.

1 Harrop Freeman, “The Case for the Disobedient966) 17Hastings Law Journal
425, at 437.

172 For example, in the antislavery movement of An@erimany activists were actually
motivated by their religious beliefs rather than flitical motivations. They believe
God's law is higher than the civil law, so when the of God is violated by the civil law,
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a sufficient justification for civil disobediencetause of its several defects.

The first defect the conscience theory sufferqiad it attempts to answer two
guestions with one answer. The main disputing palrttut the justification of
civil disobedience is whether one is justified twmenit civil disobedience,
whereas the point which the conscience theory afteells on is whether one

is right to do what one considers right.

Undoubtedly, the answer to the latter questiom ithe affirmative. Especially
in the sphere of pure morality, people do haventloeal right to follow their
consciences, and democracy also affirms man’s eamse But the notion that
each man is entitled to behave according to hisa@ence in morality cannot
be translated directly into the notion that he daight to subordinate the laws
to his consciencE? That is to say, the most we can say is that oseahight
to pursue his own conscience; we cannot go on yotlsat pursuing one’s
conscience in the form of law-breaking is alwaysight thing. Since it is
considered by almost everyone that it is necestarjve peacefully in a

society, it is necessary for everyone to curb tlations to some degree

as in the case of slavery, the duty of the Christéato be disobedient. All people, said
Luther King, the famous leader of the American CRights Movement, have an
important moral obligation to disobey unjust lawsorder to obey a higher, natural, or
divine law whose authority preempts man-made lalease sesupra note 138, at
76-95.

173 Supranote 110, at 394.
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against the dictates of their own conscience. “\Akeehtherefore a moral duty
not to insist on what we would consider, in theesite of other people’s
opposition, to be the morally right action - we dée distinguish what | after
argument and deliberation honestly believe to hee riorally right course,
from what, in view of the often unreasonable olittam of other people, |
finally decide to go along with*** Therefore, even if the conscience theory
can successfully prove that man has a right toatense, we cannot conclude
from it that man is justified to placing his coreute over the law of the
society in the form of civil disobedience becausesiderations other than the

protection of conscience have to be taken into@atco

A second criticism which can be leveled againstcirescientious justification
for civil disobedience is that it opens the dooabsolutism and anarchy. The
supporters of the theory claim that human integaityl conscience are the
justification for civil disobedience. However, pensl integrity and adherence
to conscience are no guarantees of justificatidthoagh justification is
impossible without them. “Madness does not becamer tjust because you

believe in it. Truth does not arise from belief massion.*”® It has been

174 3. R. LucasThe Principles of Politic§Oxford: Clarendon Press, 1966), at 136.

17> per HerngrenPath of Resistance: the Practice of Civil Disobedi revised edition
2004, Chapter VII: Consensus, E Book online;
<http://ickevald.net/perherngren/english/Path_ofigance Per Herngren 2004.htm
last accessed on April 2, 2008. But it deservesotice that motive does play a role in
crime. It can influence both the nature of the eriand the quantity of the punishment.
For example, stealing because of hate and stefalirgaving a starving beggar’s life may
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proved by history, again and again, that the wpdditical excesses are often
committed by men who have dedicated themselvesrte scause which they
hold to completely and sincerely® Consider the sincere, thoughtful
Inquisitor, the sincere, conscientious Nazi, arelgimcere, committed Khmer
Rouge, to mention only a few. Therefore, the suigpsrof the theory tend to
be imbued with the spirit of absolutism, as thedgoof Thoreau demonstrate:
“the only obligation which | have a right to assuiméo do at any time what |
think right”; “there will never be a really free é@renlightened State, until the
State comes to recognize the individual as a higlwed independent
power......"Y"" At the same time, by placing individual conscienser the

law of the state, the theory also opens the do@ni@rchy. Certainly, law is
fallible; “it may be pure ideology, mere heteronymdorce, or the expression
of the interests of the ruling class, but it isoaisie that individual conscience
can be perverted by ideology or by psychologicdtdrances®’® Therefore,

in terms of infallibility, conscience should not lensidered as superior to

law.

have the same objective action, but the punishrfwenthem deserves difference. From
this point of view, it is inappropriate to claimsatutely that the status of mind will not
influence the severity of the crime. For examplesiclaimed by Dr. Brown that “the
obvious fact that the freedom riders regard rasgglregation as iniquitous does not make
their breach of the segregation laws any less mecrand does not itself justify a
conspiracy to breach them.” Please see Stuart MwvBrJr., “Civil Disobedience”, (1961)
58 The Journal of Philosoph§69, at 673.

178 Supranote 45at 36.

7 Supranote 16, at 29.

178 Maria Jose Falcon Y Tella, Civil Disobedience (itéon: Brill Academic Publishers,
2004), at 181-82. The book was translated into iEhdly Peter Muckley frorha
desobediencia civi(Madrid: Marcial Pons, 2000).
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Another defect of the conscience theory is thatssumes a stance of
anti-democracy. The theory views civil disobedierae a conflict merely
between the individual conscience and the law ef gtate. This is a very
narrow-sighted view because it fails to see the tlaat most perpetrators of
civil disobedience do not merely intend to solveitlown personal moral
problems, but act for the common good and for tedlbeing of the society
and, as a consequence, it also fails to see tla¢ gre of civil disobedience in
the development of democracy. Relying on individoahscience to realize
justice is an idea which has long been discardetually, the very reason that
law and democracy came into being is because ofuthreliability of the
human conscience. Democracy is the protector asaence, but at the same
time it also set limits on individual consciencénefefore, placing individual
conscience over law represents an effort to go bat¢ke dark past of rule of
man. It constitutes a denial to democracy and ke of law. By assuming an
anti-democracy stance, the civil disobedients utigierconscience theory also
lose the right to be tolerated in a democracy stheg view democracy as a

foe rather than as a friend.

Thus, the conscientious justification of civil dsalience, despite its fame, is
not a sufficient justification of civil disobediemc Conversely, it has the

character of anti-democracy and consequently, lievgbence is a danger
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instead of an opportunity to society.

IIl. Some Objections Considered

As a subsidiary to my justification above, in tlsisction, | will respond to
some arguments against civil disobedience. | vinllturn, introduce these
arguments and then provide a brief response. Mylasion is that these

counter-arguments are not sufficient to rejectl clisgobedience.

A. Rights of Participation and Consent

The most popular attempt in the history of endemvtw reject civil
disobedience is probably the one which relies @anrtghts of participation.
The right of participation, that is, the right ai\ing a share in the making of
the laws, is considered by some scholars as the o rights’™® It is
maintained that since all citizens in a democracyoye the right of
participation, and since all proposed legislatiemaired in public before its
enactment, and since it is voted into law by regméstives of the people, a

special obligation devolves upon the democratigzemit to accept this

179 Jeremy Waldron,.aw and Disagreemei©xford: Clarendon Press, 1999), at 232-54.
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legislation as binding: “The dissenter incurs theligation when he
participates in the decision-procedure togetheh wiher members who are
opposed to the dissenter’s views, but are preparadcept and obey whatever
decision” the procedure produc&8.By participating in the process, one has
consented to obey the final outcome even if itgaimast his will. Thus, it is
claimed that where people can exercise their ppatieg rights they have no

need again to resort to civil disobediente.

| am inclined to agree with most of these argumémsause otherwise the
democratic process would be superfluous. What wbelthe sense of having
a vote if no one ever accepted the result of the/¥oting would be pointless.
However, this does not mean that the right of padition in elections

undermines civil disobedience. There are sevessla®s to think otherwise.

In the first place, not all citizens in an impetfe@@mocracy can enjoy a fair
right of participation. The supporters of the rghdf participation theory
generally base their analysis on the presumptiahttie election is held in a
free and fair manner, but they neglect the fact #hections in the real world
are rarely, or never, as fair and free as they henegined. In practice,

democracy (as | have discussed previously) is ifeper suffering from

180 peter SingeDemocracy and Disobedien(®xford: Clarendon Press, 1973), at 46.

181 Supranote 57, at 266-275.
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democratic and justice deficits. Whole segmentsthef population of a
democracy may be, illegally or legally, disenfraiseld and excluded from the
decision-making processe$? Even people who are not overtly
disenfranchised may, on occasion, justifiably féet their participation is
meaningles$®® Law is prone to be manipulated by the rich andpeerful.
Despite of the existence of alleged free electiangjorities might find it
exceptionally difficult to change the discriminajirmeasures against them.
Moreover, it should be noted that the right of jggsation can cut two ways.
On the one hand, it can be used to deny civil dida@nce; on the other hand,
it can also be used to justify civil disobediendk.the denial of civil
disobedience is conditioned on the existence @& &ed fair elections, then,
when such elections do not exist and the rightpasficipation are unfairly
blocked, civil disobedience would be justifiabf&. Thus, the mere existence

of elections is not a sufficient reason to rejecil disobedience at all times.

Another problem for the right of participation angent is that participation in

the procedure does not necessarily mean that thieipant consents to the

182 For example, women who constitute half of the paten had the long experience of

being disenfranchised. The minorities in many coestalso had such experiences;
among them African-Americans perhaps are the nasbiis. For a timeline of when
women were allowed to vote, please see “Internatidfoman Suffrage Timeline”, online:
<http://womenshistory.about.com/od/suffrage/a/timheline.htn, last accessed on April
3, 2008.

183 Supranote 154, at 903.

184 Supranote 148at 444.
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procedure. It is held that in voting, one’s volugthehavior means that one
consents to the decision-making procedure. But Ipegometimes vote
without accepting the legitimacy of the proceduféey participate in the
procedure simply because it is compuls8ryexpedient® or because they
can see nothing better to do. Even the supporfére@rgument from consent
agree that the consent here is only a quasi-contsemiit consent or historical
consent®”. Though it is held that one can choose to emigtat@nother
country if one disagrees with the procedure, entigmas not always possible.
How can we seriously say, as pointed out by Dawdne, that a poor peasant
or artisan has a free choice to leave his coumthen he knows no foreign
language or manners, and lives from day to dayhbystnall wages which he
acquires?® Therefore, the claim that participating in the q@dure means
that one consents to the procedure is not righe @ay choose to obey the
final decision just because one thinks it is a asagy condition for people to
live a peaceful life together, not because he agnath the procedure or with

the outcome it produces.

185 |n Australia and Singapore, for example, one aafired for failing to vote.

For example, thought Lenin thought that the cépitademocratic procedure is
hypocritical, he also insisted that it can be uss@d way to overthrow the capitalist state.
Participating in the procedure, here, definitelgsloot mean consent to the procedure.
187 Richard Hooker,Of the Laws of Ecclesiastical PolitfCambridge: Cambridge
University Press, 1989), at 87-9.

188 David Hume, “Of the Original Contract”, in Henry. Biken (ed.)Hume's Moral and
Political Philosophy(New York: Hafner Press, 1948), at 363.

186
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Last but not least, even if consent exists it siles not mean that one has to
abide by the final outcome. Consent is considered most typical,
undisputable source of obligations. Many have asslurthat success in
demonstrating that the law’s subjects have condedntebey it would serve to
justify the duty to obey firmly and decisivel’ But this is not true at all
times because occasionally other elements have taken into account. In
other words, from the point of view of democraticedry those who
participate in a procedure must accept its reshlsyever, from the broader
standpoint of political morality in general, this anly one factor to be taken
into account in deciding how to act. For examptane German soldiers may
have had participated in the formulation of Napigicies such as annihilation
of Jews during the Second World War, but this dogismean that they must
loyally follow such policies. If some of them habHosen to save rather than
kill the Jews, this breach of German policies wdwdgte been an act worthy of
praise, not condemnation. As in personal relatidmgaking instead of
adhering to former promises sometimes is more @naghy. Giving up a
promise to kill someone in revenge generally isaanin the right direction.
Therefore, even we agree that participating inac@udure means that one has
consented to the procedure still does not meanaatis under an absolute

obligation to obey its outcome. It only means tbtder things being equal one

189 Chaim Gans,Philosophical Anarchism and Political Disobedien¢®ew York:
Cambridge University Press, 1992), at 49.

110



is obligated to obey the outcome. But when othémgth are not equal, it
should be balanced against other elements. Thab isay, the obligation
incurred by participating in the procedure is andigant consideration which

should never be ignored. However, it may sometibeesverriddert™

In conclusion, the existence of rights of partitipa does not dissolve the
need for civil disobedience. It might require sygenreasons for engaging in
civil disobedience, but there is still space failalisobedience to be justified

under some circumstances.

B. Slippery Slope Argument and Social Chaos

Another counter-argument to civil disobedience Hippery slope argument.
It claims that if civil disobedience is allowed,nfen are free to set aside the
laws of the state whenever they find them in cobflvith their own interests
or dreams, social chaos and anarchy would resiits & why Socrates
rejected Crito’s suggestion that he flee to es@@ution. What reply could
he make, Socrates asked Crito, if the Athenian gowent should come to
him and say: “Tell us, Socrates! What are you abdue you not going by an

act of yours to overturn us including the laws dne whole state? Do you

19 sypranote 180, at 58.
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imagine that a state in which the decisions of keave no power and are set
aside and trampled upon by individuals can sulasigt not be overthrown?”

Crito admitted that he could offer no answér.

Alexander Hamilton, one of the founding fathershef United States, was also
suspicious of the acts of resistance and disobedidn his opinion, if such
actions were allowed, the multitude unguided byisieht stock of reason and
knowledge would naturally develops habits of “compé and disregard of all
authority” would be “apt more or less to run intmaechy”!®?> George
Washington, another founding father of the Unitadt€s, thus prayed that
God “would incline the hearts of the citizens toltivate a spirit of
subordination and obedience to governmétit.Justice Fortas echoed the
views of American founding fathers when he saidt jtas we expect the
government to be bound by all laws, so each indiadids bound by all of the
laws under the Constitution. He cannot pick andosko He cannot substitute
his own judgment or passion, however noble, forrthes of law.” Otherwise,

anarchy would resuft”

%1 Crito, 50b-54d.

192 Alexander Hamilton, “Letter to John Jay” (Nov. 2775), in Harold C. Syrett (ed.),
The Papers of Alexander Hamiltdilew York: Columbia University Press, 1962), at
176-77.

193 George Washington, “Circular Letter to the Statghine 8, 1783), in Jack P. Greene
(ed.),Colonies to Nation, 1763-1789: A Documentary Higtof the American Revolution
(New York: Norton, 1975), at 436-43.

194 Abe Fortas,Concerning Dissent and Civil Disobedienfew York: The World
Publishing Co., 1968), at 55.
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The slippery slope argument has its merits. It @tkv noting, however, that
this form of argument is easy to abuse and shoelldpproached with caution
because it can be used to oppose almost anythiipgu Ido not like something
but have no good arguments against it, you canyalwsake up a prediction
about what it might lead to; and no matter how emigible your prediction is,
no one can prove definitely that you are wrottgTherefore, it is not a
guestion of what would happen if everyone actegas propose to act but
what sort of people and how many of them are likielyimitate you in
engaging civil disobedience. If there is no rekélihood that others would
imitate the dissenters or if the imitators are sw fas to cause no serious
danger of social chaos, then the slippery sloparaemnt is not justified. One
cannot deny civil disobedience solely because tld/de imitated by others
without consideration of the real danger it posethe society because such a
stand would rule out all unwelcomed action, no erdtbw small its danger to

society.

It follows that the slippery slope argument posesyviittle threat to the
justification of civil disobedience. That is to sayvil disobedience is not

likely to cause anarchy and social chaos in a demtiocsociety. First, the

19 James Rachels and Stuart RachEle Elements of Moral Philosoplfilew York:

McGraw-Hill, 2007), at 11.
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slippery slope argument is based on the false gssumthat there are so
many unjust laws in a democratic society that nodghe people, at least a
large part of the population, would resort to cidisobedience if civil

disobedience were allowed. However, this is nog.ttunjust law constitutes
only a small part of the legal system of a democmaud most such laws can
be redressed through legal means. Therefore, tleattlof social chaos as
imagined by the supporters of slippery slope argunis unlikely to be

realized. Moreover, civil disobedience requires encourage than resorting to
legal channels. Sometimes, the civil disobediest thaface arrest, suspicion,
stigmatization, even loss of life from both thetstand the public who are
opposed to the civil disobedient’s position. To erstand this, simply

consider what happened to Thoreau, King, and Ganghio were all

imprisoned for their actions. Most people, consetiyewould be hesitant to
engage in civil disobedience even if they find sdaves repugnant. It is more
likely that they would appeal to legal channels whwey feel compelled to do
something to change the repugnant law. So as Ienthere is no serious
problem in a society, the number of citizens resgrto civil disobedience

would be very limited and unlikely to cause thelapge of society. According
to Dworkin, while it is surely true that societynteot endure if it tolerates all
disobedience; “it does not follow, nor is theredarice, that it will collapse if

it tolerates some*®®

19 Ronald Dworkin, Taking Rights SeriouslyCambridge: Harvard University Press,
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Another flaw of the slippery slope argument is tiatalsely assumes that
order in a democratic society is totally dependamtstate law. In fact, what
holds society together is not simply law but als® ¢ustoms, moral codes, and
the sentiments of the people. And a breach of kwot something rare and
unusuaf®” We all break laws such as traffic regulations,oime tax laws,
litter laws, prohibitions on gambling occasionalguen very often for some
people, but social order is not destroyed. Thermigseason to think that when
people break the law in such cases, social ordeiddme maintained as usual,
whereas when it is the civil disobedient who brethlkeslaw, the social chaos
would result. Conversely, if properly guided, cidisobedience can enhance
the social cohesion by serving as a safety valeeit & unlikely that social

chaos would result just because some laws are bitokéhe civil disobedient.

Finally, even if civil disobedience were widespremad some social chaos
were to result, this should not necessarily to éensas a bad thing because
order is not always better than disorder. Disorsemetimes comes with
opportunities. The greater the number of partidipam civil disobedience, the
more likely it is that substantial disappointmerises in the society. The

disorder may well be consistent with broader dertocivalues. To be sure,

1978) at 206.
197 Supranote 170, at 540.
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disorder brings with it an uncertain risk. But lete not an equally serious

risk if stability is valued ahead of everythirg?

In an otherwise well-functioning democracy, disabade of a particular law
should not be viewed as a real threat to sociarorinarchy and social chaos
will not result simply because some instances il aisobedience are
tolerated. If some social disorder is generatectiby disobedience, it may
well be as much an opportunity for strengtheningpaleratic values as a threat

to those values.

C. Gratitude and Fairness

The third argument against civil disobedience is ¢natitude and fairness
argument. The gratitude argument and the fairnegsraent are different, but
closely related. The argument from gratitude prdsess follows. In general,
by accepting benefits from others we incur debtgrafitude. Socrates, under
sentence of death, is urged by his friends on tbergls of the injustice of the
sentence to escape and flee to another counthys Ireply, recounted by Plato
in Crito, he refuses to do so on the ground that by dotdpes would be

showing ingratitude to the state that had brought mto existence, had

198 sypranote 76, at 47.
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regulated his education, had provided for his ingnn the accomplishments
of music and gymnastics; ingratitude to the sthtg had been as a parent to
him, whose benefits he has accepted, and to whoawkee all that had been
of value to him in his lifé®® That is to say, since we have accepted the
benefits of the state such as the protection optiee, the armed forces, and
the public health service, and the benefits of ti@ney system and public
schools, we are said to have a debt of gratitudieestate and an obligation to

obey its laws. Not to do so would be ungrateful.

Like most theories that have been defended by gielisophers in the past,
the gratitude theory contains a grain of truthrelninds the public that rights
and responsibilities are inseparable. One shoulteny rights while at the
same time try to evade responsibilities dishoneBily the truth of the theory

is a very limited one. It has been met with threemresponses.

Firstly, citizens of the state arguably receive digs involuntarily, and
therefore the citizens do not need to show gragitiodthe state by obeying its
laws and policied®® Consider this example. Suppose that a young woman
receives flowers from an admirer on many occasidespite her continued

efforts to discourage him. Here, the young womasr@aresponsibility to feel

199 3G Riddall JurisprudencdLondon: Butterworths, 1999), Second Edition, &8-32

20 Teresa M. Bruce, “Neither Liberty Nor Justice: ABay Initiatives, Political
Participation, and the Rule of Law”, (1996 C®arnell Journal of Law and Public Policy
431, at 481-82.
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gratitude to the admirer because what the admidefod her is not something
she desires. On the contrary, his acts may haveightoher many

inconveniences. A citizen in the modern state aften has no choice in
receiving the benefits of the state provided bydbeernment. And as noted
earlier, it is unreasonable to suppose that hestaply or easily choose to

emigrate.

Secondly, for a beneficiary to owe gratitude to brsher benefactor, the
benefactor's act must be carried out with the iben of benefiting its
receiver’® In other words, a benefactor must operate fromuiatic motives
in order to deserve the beneficiary’s gratitude, the state is not necessarily
altruistic. Those who maintain public facilitiestime name of the state may do
so for self-serving reasons. Sometimes it is outaofealization that the
provision of public benefits is critical to the t&a subsistence. And it is also
possible that the public benefits are used only aseans to deceive citizens in
order to rule them. Under such circumstances, spamsibility of gratitude

arises, at least for some citizens, if not for all.

Thirdly, even if we admit that there is some sdrgmtitude required on the
part of citizens, this does not mean that the tyidei must be expressed in the

form of obedience. If a citizen feels some grattud the state, generally he

21 Supranote 189, at 43.
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should behave in the best interests of the staledafiend it when it is in
danger of being destroyed. But unconditional obsmBeto its laws may not be
the best way of protecting the state because it allbw dissatisfaction to
grow. Proper disobedience of its laws may be helgfithe improvement of
the state and its system of I&%. Thus, obedience to the law does not
necessarily represent the only appropriate waxpoess gratitude to the state,
just as a son does not necessarily to show histugtatto his parents by

obeying every instruction they give h?.

The fairness argument is related to the argumemnt fyratitude, but with some
distinctions. The argument is also based on thefiisrwhich citizens receive
from the state, but it claims that each individaigizen’s duty of obedience is
owed ultimately, not to the state, but to otheizens: “When a number of
persons conduct any joint enterprise accordingukesrand thus restrict their
liberty, those who have submitted to these regirist when required have a

right to a similar submission from those who havenddfited by their

292 For example, Walker argues that every citizen \uhs received benefits from the

state owes the state an obligation of gratitudetm@tct contrary to the state’s interests,
and this means, among other things, complying wheh law of the state. Please see
A.D.M. Walker, “Political Obligation and the Argumk from Gratitude,” (1988) 17
Philosophy and Public Affaird91, at 192-207. But a self-contradiction whichlk&a
fails to notice here is that unconditional compdywith the law may not be in the best
interests of the state.

203 M. B. E. Smith puts this very well when he sayat thhe mere fact that a person has
conferred benefits on me, even the most momentensfits conferred from genuinely
benevolent motives, does not establish his rigldi¢tate all my behavior”. Please see M.
B. E. Smith, “Is There a Prima Facie ObligatiorQbey the Law?”, (1973) 82he Yale
Law Journal950, at 952.

119



submission.*** This means that as a citizen who reaps the bsnefitis
membership within society, he is obligated to sharthe burdens of society
such as obedience to law due to the concept ofidss. Otherwise, he is
unfairly taking advantage of the work of others asdtherefore, morally
wrong in doing sG% If the government tolerates those who break the ita

allows them to unfairly secure the benefits of gwae else’s deference to law.

This argument is a serious one. It cannot be amgiveimply by saying that
the disobedients would allow everyone else theilpge of disobeying a law
he disapproved df® According to Chaim Gans, the principle of fairness
indeed be a source of obligation in some circunustsdi’ There are, however,
flaws in the argument which make it far from anabte principle. First of all,
it suffers from the same flaw as the gratitude argnt. In a modern state, a

citizen receives the benefits involuntarily who has choice of making

294 This is Hart's formulation, please see H. L. Arti%Are There Any Natural Rights?”,
(1955) 64Philosophical Review 75, at 185. The fairness argument was furtheeldeed
by John Rawls. He calls it “the duty of fair playi’ his article “Legal Obligation and the
Duty of Fair Play” (in Sidney Hook (edDaw and PhilosophyNew York: New York
University Press, 1964), at 3-18.) and “the pritecipf fairness” in his boolA Theory of
Justic€Oxford: Oxford University Press, 1971, at 342-49).

205 Actually, this is what the American Supreme Cauted in Luria v. United States
gLuria v. United State£31 U.S. 9 (1913)).

% Ronald Dworkin, “Civil Disobedience”, in David Dgmhaus and Arthur Ripstein
(ed.),Law and Morality: Readings in Legal Philosopfioronto: University of Toronto
Press, 1996), at 436.

297 Chaim Gans suggests that the principle of faireessbe a source of responsibility in
two situations. First, it applies when people defire existence of a given situation from
the point of view of their personal interests armmhlg; second, it applies when the
existence of a given situation is required by pe'sphoral views. In these two situations,
fairness requires people share in the burdens samgesor the maintenance of the
situation even if it can be maintained without thgrticipation. Please see Chaim Gans,
Philosophical Anarchism and Political Disobedien®ew York: Cambridge University
Press, 1992), at 63-4.
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otherwise decisions. The benefits provided by tteesare similar to a
compulsory loan which is forced on the citizen. Téecond flaw in the
argument is that there are many cases where vigldlie law does not take
advantage of anyorf@ In other words, the element of exploitation is not
involved necessarily in every instance of law-bregksuch breaches of law,
therefore, do not constitute unfairness to othiézems. Conversely, the actions
of the civil disobedient sometimes represent anitiathél self-sacrifice in
defending the legal system. The third flaw in thguanent is that the benefits
of government and the rule of law are never equdiégributed among the
citizens of a modern democracy. To achieve fairndgterent individuals
must be allowed to have different burdens in obgyime law rather than
asking them to obey the law indiscriminately. Fovde disadvantaged groups
such as the African-Americans before the civil tighnovement, even if, as a
matter of fairness, they should have shared thdemsr of the society, their
share would have been much smaller than that oiMhiees who benefited
significantly from the system, according to Ra&fisSo long as there is
economic deprivation, social discrimination, anceagumal access to powerful
offices, society is not a “mutually advantageougdperative venture. If there
were an obligation of obedience derived from théngiple of fairness,

therefore, it would apply at most to the more faebrmembers of the

208 gypranote 81, at 170.
299 supranote 85, at 301-312.
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society?*°

In conclusion, while both of these arguments, tredilgide argument and the
fairness argument, have some weight, neither pesvi conclusive reason,
either in theory or in practice, for holding thasabedience cannot be justified
in a democratic political systems. In other worasth of them can indeed be
sources of obligation under some circumstancesthayt are unable to justify

obedience to law on every occasion.

D. The Majority Principle

Very often, arguments against civil disobediencelémocracy are based on
appeals to principles of majority rule. In traditégd democratic theory there is
unanimous agreement that the majority’s decisioall she binding on
everyone, and thus the decision to either perpetoiatissolve a government
rests on popular consent. Civil disobedience, imtrest, implies that a small
minority of citizens, even an individual, have ghti to break laws made by
the majority. Therefore, it would amount to condwnithe coercion of the
majority by the minority to allow civil disobedieac Addressing himself

specially to the issue of majority rule Rex Maninesses that “part of being a

210 hid.
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good citizen in democracy requires the citizen dbese to the principle of
democratic authority, that all decisions are mageclected representatives,
and ultimately by majority vote, in accordance wébtablished procedural
rules, and that all persons are bound by such idaci&* Thus, like any

coercion of one person by another, civil disobeckeneeds justification, the
more persons coerced into yielding their wills hoge of others, the more in

need of justification such coercion is.

It is true that civil disobedience does need jicsifon since we suppose that
the law should be obeyed in general. However, blowa claim which uses the
majority principle to reject civil disobediencerist acceptable because, in my
opinion, it is based on false premises or presuwmptiThe first false premise
it depends on is that it supposes that the majeprityciple is an absolute rule
or the ultimate goal of democracy which should betcontradicted at any
time in any case. But, in fact, the majority prplei has only a subordinate
place as a procedural device in a democracy, aeg@tfact that it is generally

considered as the best available way of ensuringlitgg for all**? Many

21 Rex Martin, “Civil Disobedience in Democracythics,LXX.2, at 123-139.

%12 It is claimed that the majority principle can insuhat all have an equal opportunity
to influence decisions, which gives no advantagaengpone person. Please see JG Riddal,
JurisprudencgLondon: Butterworths, 1999), second edition, a8-92 However, this is
true only in a limited sense. By a limited sengedan that it is true when it is viewed
from the individual perspective: one person ones\arid no one’s vote is counted more
than another’s, which gives no advantage to anyiihdal. But when the majority
principle is viewed in a bigger background, it magcome horrible because it gives
advantage to some interest groups which occuppds#ion of majority. In other words,
though the majority rule does not give advantagentpindividual, it may give advantage
to some special groups.
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great philosophers have viewed their skepticisnh whte majority principle,

n 213

rightly from Alexis de. Tocqueville’s “the tyrannyf majority to

2%and Rawls’*® recent comments about it. The majority rule is

Thoreau’s
widely adopted by the democracy, but it is also oh¢hose things against
which a mature democracy must guard. For exampleAmerica, many
constitutional constraints have been devised ttraiesits use and impact.
Judicial review by the court and the enumerationhef inalienable rights of
the people in the Constitution are the most obvexamnples. The former does
not adhere to the principle of majority rule ane tatter states clearly that
there are some rights which even the majority hasight to deny. That is
why Daniel Webster said that by adopting a contsbity) “the people agreed to
set bounds to their own power,” because it wouldthe death-blow of
constitutional democracy to admit the right of themerical majority to alter

or abolish constitutions at their pleas@® Therefore, the rule of majority is

not an absolute principle which enjoys sacred statd must not be breached

23 The phrase “tyranny of the majority” was coined Alexis de Tocqueville in his
Democracy in Americand was further popularized by John Stuart MihimOn Liberty
See Alexis de. Tocquevillemocracy in Americ@New York: Doubleday Anchor Books.
1969) and John Stuart MilDn Liberty,(New York: Cosimo Classics, 2009).

214 For example, Thoreau in his essay “Civil Disobad& claims that the majority rules,
“not because they are most likely to be in thetriglor because this seems fairest to the
minority, but because they are physically the gfemt.” Obviously, for Thoreau, this very
fundamental element of democracy, where power lgsléa the majority, is just another
brutish fight where the strongest wins.

215 Rawls views the majority principle only with arstrumental value. The justification
for it rests squarely on the political ends tha ttonstitution is designed to achieve.
Please see John Rawk, Theory of Justig®xford: Oxford University Press, 1971) at
313.

%1% See The Rhode Island Question: Arguments of Me¥ghpple and Webster in the
Case of Martin Luther Plaintiff in Error, Versus ther M. Borden and Others 1, 40
(Charles Burnett ed., 1848). Here cited from SuSefenbrun, “Civil Disobedience and
the U.S. Constitution”, (2003) 33w. U. L. Re\677, at 685.
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at any time; rather, it is the very inner requireinaf democracy to set it aside
in some cases. Consequently, it is not right toydée justification of civil
disobedience merely because of its possible conflith the majority
principle. Especially when democracy as an endndaegered, the good
democrat may be forced to violate the principlenajority in the form of civil

disobedience in order to defend democracy.

The second premise on which the argument is bastdhi civil disobedience
is in conflict with the majority rule. But we muask: in what sense is a civil
disobedient who violates the law openly, peacefdlyd with acceptance of
punishment violating the principle of majority r@l&he answer is that the
civil disobedient displays his fidelity to law anstrictly minimizes his
deviation from it and he willingly allows himselh be punished for an act for
which he thinks he ought not to be punished; adl ik meant to show respect
for the will of the majority. The ‘coercion’ empled by the civil disobedient
is soft and persuasive and the success of civilbéidience still depends on
whether the disobedience action can attract endoliwers to support the
cause. Therefore, civil disobedience is not neci#gsaubversive of the
majority principle and, on the contrary, it ofteronks through it. As Carl

Cohen persuasively argues:

The disobedient forces society to hear his objaestidut he pays a very
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high price for that, and he is very unlikely to ¢t own way, nor is he
likely to disrupt in any way the process by whielw$ are adopted. His
push is no more disruptive than that of an infli@mublisher who uses
the news columns of his paper to editorialize vogsty on behalf of one
candidate in an election, or the push of a legslatho, in the effort to

combat what he believes to be oppressive legisialiberefore, the claim
that every case of civil disobedience violatesftirlamental procedural
principles of democracy, or subverts the rule of thajority, simply

cannot be substantiatét.

In summary, the majority principle is not an abselwle in a democracy, but
even if it were absolute, civil disobedience wountut likely to be subversive
of it. The broad acceptance of majority rule doest preclude civil
disobedience. By this, | am not saying that mimesitshould have right to
make decisions for the majority, | only mean thatjornty is not necessarily
wiser than the minority. An evil does not beconghtionly because that evil
is approved by the majority; in such a case théiswéven greatér:®> Some
form of the majority principle is necessary. In egng to a democratic
constitution one accepts at the same time the iptenof majority rule. As

long as the laws enacted by the majority are béarahd its injustice does not

27 supranote 43, at 170-71.
218 T Branislav Stevanovj “Theoretical and Valuable Foundations of the RighCivil
Disobedience”, (2005) Bhilosophy, Sociology and Psycholdbyat 4.
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exceed certain limits, we are obligated to obeynthe order to show respect
to the will of the majority and make a constitumegime workable; but
when the enactments of majority exceed certain #d®wi injustice, the citizen
may consider civil disobedience even though it gaiast the will of

majority?*°

V. Summary

Being imperfect, democracy is an unfinished projbet needs refining from
time to time. Civil disobedience is an effectiveywta develop democracy, to
help democracy to realize its ideals, especialihose situations where lawful
avenues are blocked or ineffective. In this secisd,disobedience is justified

in a democracy.

After pointing this out, the challenge now is tqkin specifically how civil

disobedience can help the development of democraeymust substantiate
the argument by explaining why civil disobedienseeffective and in what
way. Therefore, the aim of the next chapter isxXplan the advantages and
mechanism of civil disobedience in helping the demment of democracy,

especially when compared with lawful means.

219 3ohn Rawls, “The Justification of Civil Disobedieri, in Hugo A. Bedau (ed.Eivil
Disobedience: Theory and Practifdew York: Pegasus Books, 1969), at 240-55.
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Chapter IV:

The Role of Civil Disobedience in Democracy

In the previous chapter, | justified civil disobedce on the basis that it is
consistent with and justified by democratic valuast, | said very little about
how precisely civil disobedience could help to oy democracy. In this
chapter, 1 fill that gap by explaining how it coulid so. In other words, this
chapter serves as an extension of the previoustethy substantiating its

argument that civil disobedience contributes todéeelopment of democracy.

The chapter is divided into three sections. Thst fsection is devoted to the
elaboration of the positive functions of civil dislience in a democracy; the
second focuses on the mechanism of civil disobedieexplaining why civil
disobedience is so powerful in fulfilling its miess; the third further
emphasizes the significance of civil disobediengerdéfuting an argument
made by some scholars that civil disobedience shbeljudged by its social

consequences.
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|. The Positive Functions of Civil Disobedience ia Democracy

Civil disobedience is of great benefit to democrdtyot only enhances the
development of democracy, but it also helps to ikktabdemocracy and
prevent it from degenerating into tyranny. In addii it also plays an

important role in cultivating democratic citizens.

A. The Democracy-enhancing Function of Civil Disobdience

Civil disobedience enhances democracy in two wdyisst, it plays an
important role in the establishment of democra@gcddd, it is a powerful
instrument in promoting the further development d@émocracy, from

imperfect to ideal, from lower levels to higher déx.

As we know, many democratic systems today werebkstt@d after long
political struggles, which often included some fooh civil disobedience.
From the independence of the United States of Acada the establishment of
India, from the anti-Apartheid Movement in Southriéé to the collapse of
authoritarian regimes in Eastern Europe, civil destience has contributed

significantly to their foundation. Moreover, in serof these cases, such as in
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India, South Africa, civil disobedience played aid&e role in the transition
to democracy. Civil disobedience and mass prota#iter than revolutionary
violence or top-down political reforms were oftdre tmain instruments for
establishing democracy in these countries. In ottmamtries, such as the
United States, civil disobedience was not the megurse of the establishment
of democracy, though it nevertheless played an rtapbrole. For example,
the actions of the Boston Tea Party (in which etz of the colony of
Massachusetts trespassed on a British ship and iteeargo overboard into
the sea, rather than be forced to pay taxes withepresentation to Britain)
was one of the many acts of civil disobedience itepdo the War for
Independence that established the United Statesnudrica as a sovereign

state??°

The significant role of civil disobedience in thetablishment of democracy is
persuasively explained in a recent study led byigkdKaratnycky and Peter
Ackerman. The study titled “How Freedom is Won: ir€ivic Resistance to

Durable Democracy“! covers transitions that have occurred from 1971 to

220 Supranote 36.

221 “How Freedom Is Won: From Civic Resistance trdble Democracy” is a study

based on research conducted by Freedom House.abdtéindings were reviewed and
evaluated by a panel of independent academic atéisoiThe project was also supported
by the International Center on Nonviolent Confliét.brief edition of the report was

published inThe International Journal of Not-for-Profit Lagwolume 7, Issue 3 (June,

2005). The full report is available online at
<http://www.freedomhouse.org/template.cfm?page=38p&rt=29>, last accessed on
August 18, 2008.

131



2004. Altogether, the transitions of 67 countries imcluded?®® One of the
principal findings of the study is that “people mvmovements, including
civil disobedience, matter and nonviolent civicces are a major source for
decisive change in most transitions. “The forcecigic resistance was a key
factor in driving 50 of 67 transitions, or over pércent of countries where
transitions began as dictatorial systems fell andéw states arose from the
disintegration of multinational state¥® It is clear that civil disobedience and
other nonviolent protests, rather than revolutiod &iolence, were the main
tactics for bringing about political change in thesuntries. Moreover, the
study also found that democracies that were estaali through nonviolent
tactics are more stable and sustainable than tfmseded on violence.
Recourse to violent conflict in resisting oppressi® significantly less likely
to produce sustainable democra@y Therefore, it is safe to conclude from the
study that civil disobedience and other similatitacare instrumental in the
establishment of democratic states. It is also omasle to suggest that
nonviolent disobedience, if available, is a prddaway of fighting for

democracy than violent resistance.

But civil disobedience is more than just a casassferting democratic values

222 Western Europe, Japan, small countries witlulatipns of less than one million and
countries where major political transitions occdriie the last two years before the report
(2003 and 2004) such as Kyrgyzstan, Ukraine, Gaarg excluded from the study.

223 Please see Report: “How Freedom Is Won: Fromic QResistance to Durable
Democracy”, inThe International Journal of Not-for-Profit Lawplume 7, Issue 3 (June,
2005), at 6-7.

224 1bid., at 8-9.
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against autocratic or authoritarian, and hencgjitlfeate, regimes. It is an
integral part of a well-functioning democracy, whican help to improve the
quality of democracy and promote its developnféhtAs argued in the
previous chapter, democracy is not a settled dicstancept. Rather it is an
evolving and aspirational one. No democracy isqurfAfter basic democracy
is achieved in a state, it still needs to be refigentinuously to realize its
ideals. Government may not be a dependable soorcactomplishing this
task. As Thoreau complained in the™®entury, government was rarely
important in the development of American democrady: was not the
government that created the conditions for libeetuicated the people, settled
the frontier, and made possible the beauties afreaatNor should Americans
be so naive as to believe that politics provide rtieans by which society
could be reformed®*® Civil disobedience and other kinds of protest, not
government, play the major role in the developmaintiemocracy?’ And
when normal means of protest are not availablerdteeof civil disobedience
becomes crucial. It is questionable whether Amaridamocracy could have
emerged had there been no such famous civil disebesl movements as the
anti-war movement, the women’s suffrage movemémt, abolition of slavery

movement, the civil rights movement, and the latigints movement, and so

225 Supranote 135, at 325. | will argue that not only igilalisobedience consistent with
democracy and the rule of Law, but it can actualiyher these principles and thus make
an important contribution to positive social change

226 Supranote 25, at 350.

227 “English society was the creation of amateiliaitives; its most valuable institutions
were the result either of private patronage ..ofopeople making common cause and
clubbing together.” See R. Scrutdngland: an Elegy(London: Pimlico, 2001), at 57-8.
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on.??® Civil disobedients were generally punished andnesebjected to
severe criminal punishments. Yet, in the long tervil disobedients
invariably were vindicated by having their viewsopted by larger society.
Acts of nonviolent civil disobedience have provem lie central to the
achievement of social and political reform, in etiverds, to the improvement

of democracy?

However, some may argue here that since these diayscracy in western
society has become more mature and more advanakdhah the serious
injustices have been eradicated; the “golden adecivl disobedience has
passed, only to be replaced by other means of legdaésts. Unfortunately,
this is only an illusion rather than an accurafeotion of the current situation.
In fact, western countries where mass civil disodrece was largely a
memory of the 1960s and 1970s have witnessed atreesurgence in the
practice. In the United Kingdom alone, mass ciigsbtbediences between 2002
and 2008 involving several hundred thousand pebple taken place in
protest of both the government's anti-hunting legisn™® and the recent

invasion and occupation of Iraq and Afghanistanedliess to say, in those

228 For a detailed discussion of the role of cidisobedience in promoting US
democracy, please see Howard Zinn, “ The Role wil Oisobedience in Promoting US
Democracy”, online: <http://www.afsc.org/pwork/02029904.htm>, last accessed on
August 18, 2008. And also see Kayla Starr, “TheeRof Civil Disobedience in
Democracy”, online: <http://www.civilliberties.ogdm98role.html>, last accessed on
August 18, 2008.

229 Supranote 155, at 14.

230 The movement was mainly led by such rural degdions as the Countryside
Alliance and the Avon Vale Hunt.
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countries that are still in pursuit of a decent deracy, civil disobedience has
a greater role to play. Consider, for example, npaetests in the Philippines
in 1986; Chile and Poland in 1988; Hungary, Eastrn@&y, and

Czechoslovakia in 1989; the Baltic States in 199a&uth Africa in 1994;

Serbia and Peru in 2000; Georgia in 2003; and dkra 2004. These are all
the latest cases of civil disobedience in a sesfesuccessful transition to
democracy. Therefore, it is too hasty to conclutk & golden age of civil
disobedience has passed. Actually, as long as ¢hsocracy is imperfect,
democratic and justice deficits will arise and kdisobedience will endure as
a way of eliminating those deficits. Especially attime when there is
declining faith in representative democracy in lddestates owing to many
unpopular policies it creatéd' it is quite possible that civil disobedience will

experience resurgence in the near future.

B. The Democracy-stabilizing Function of Civil Disedience

Another important function of civil disobediencetlst it helps to stabilize

231 Bhikhu Parekh once described the alienatiothef policy of the representative
democracy and the people as such, “Representatmesto be elected by the people, but
once elected they were to remain free to managkcpaftairs as they saw fit. This highly
effective way of insulating the government agathst full impact of universal franchise
lies at the heart of liberal democracy. Strictlyeaking liberal democracy is not
representative democracy but representative gowarhirBhikhu Parekh, “The Cultural
Particularity of Liberal Democracy” in David Helded.), Prospects for Democracy
(Cambridge: Polity Press, 1993), at 172.
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democracy. First, civil disobedience can functioh @ safety valve for
discontent which prevents democracy-destroyingevicé from happening.
Second, civil disobedience can be used as a toeliminate or eradicate

injustice from society which is beneficial to thalslization of democracy.

a. Civil Disobedienceas a Safety Valve

Civil disobedience is not a threat to democracy #red constitutional order,
but provides a mechanism for stabilizing*t.In fact, an important function
of civil disobedience is to serve as a safety véatvaliscontent, with the effect
of preventing anger from accumulating and escajaiimo violence. As
Haksar argues in his bo@kvil Disobedience, Threats and Offers: Gandhi and
Rawls “civil disobedience, when properly conducted, dan a stabilizing
device and can work as a safety-valve” because ntig® or the
disadvantaged may feel compelled to resort to miolmeasures if civil
disobedience were not allowed, even as a lasttréSaindeed, it is easy to
imagine that a social movement, if suppressed,dcaugrate from a purely
nonviolent form of civil disobedience to a more stra form, and if further

suppressed, to revolutiGi’ For example, if the movement led by Gandhi had

232 For this point, please segpranote 146, at 221.

233 Vinit Haksar,Civil Disobedience, Threats and Offers: Gandhi &wlvls (Oxford:
Oxford University press, 1986), at 2.

234 According to Martin, something of the same $@ppened in American political
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been brutally suppressed by English colonists|rii@ns might have resorted
to violent revolution to gain the independencerafid. Similarly, if the civil
rights movement in the United States had been nitet systemic and lethal
violence, the African-Americans might have to wheit freedom through civil
war rather than nonviolent civil disobedience. Bfiere, civil disobedience,
though illegal, could in some cases prevent violastions from taking place

and serve to stabilize democracy.

The possibility of violent escalation is all the rmomportant given that those
who resort to civil disobedience are often those Weel discriminated against
and prejudiced by existing political system. Lawiutans, they often feel and
insist, are not available or not sufficient foriéo advance their cause. As a
result, they often believe that there is no faid a&ffective way for them to
participate in the deliberative process of demogcrabus, if the government
continues to insist that they must resort to lawfiglans and refuses to tolerate
their acts of civil disobedience, greater hostiiiiade toward society would
likely result. Seen in this light, tolerating cindisobedience may be a way to
give a voice to those whose voices cannot othenbiseneard within the

existing democratic systéii and, to retain or even regain their confidence in

experience and consciousness at the time of theli&k@n; a political attitude was first
replaced by a revolutionary attitude of civil digglience, and then, somewhere 1774 and
1776, another gray zone was passed over into rewolproper with the Declaration of
Independence. Please see Rex Martin, “Civil Dis@yex”, (1970) 8CEthics 123, at.
134.

235 In the view of Habermas, those who engage\ih disobedience are often those
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and loyalty to democracy. The hope is that as lasghey still have some
confidence, no matter how little, in the existirgnbcracy, it is less likely that
those who are discontent with particular policiesuid adopt a hostile attitude

that supports violence as the way of changing Xi&tieg system.

The contribution of civil disobedience to the slabkion of democracy can
also be explained by the theory of elastic systehesording to this theory,

elastic systems are more stable and dynamic tigichsystems. “More elastic
systems, which allow open and direct expressiooooflict within them and

which adjust to the shifting balance of power ttinatse conflicts both indicate
and bring about, are less likely to be menaced agicband explosive
alignments within their midst?*® Civil disobedience, by venting high

systemic pressures, may enable systems to becomeeetastic and stable.

b. Civil Disobedience Can Right Injustices

While democracy is considered by many to be thetnpast form of

government, it remains imperfect. One of its mospartant deficiencies is

who are excluded from the deliberation process ematracy. Civil disobedience,
therefore, can be viewed as an alternative wagttdhkem to take part in the process of
deliberation. See Lasse ThomassBegconstructing Haberma@New York: Routledge,
2008), at 109.

236 Supranote 142, at 29.
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that it does not always guarantee justice, no mhtiez young or how mature
it is.>*" Indeed, many great injustices, such as colonizatioe slave trade,
and the use of nuclear bombs against civiliansevadr committed by the
so-called civilized and democratic countries. Tlarge degree, democracy is a
system based on the majority rule. But, unfortugatdne majority is not
always right. “If 49 per cent of the population che wrong, so can 51
percent.?®® The existence of injustices, especially serioysisiices, is a
terrible threat to the stability and sustainabilioy democracy because
injustices seriously endanger the social cohesiowlich democracy greatly
depends. Therefore, another way in which civil destience can contribute to
the stability of democracy is by helping to righjustices that could endanger

it.

Certainly, the effect of civil disobedience on ttability of democracy may
not be discernable immediately after its practf8emetimes, it even makes
the democracy appear more fragile. For examplecivie rights movement
led by King was criticized fiercely as a threattie social stability in his time,
and King himself was hated and harassed by botlAtherican government
and white segregationists, and even the mainstresdia. In fact, the

indecency and barbarism aimed at him were so stabrigat time that they

237 Or, as Churchill famously quipped “the worstriioof government, except for all
those other forms that have been tried from tintente.”

238 Peter SingerPractical Ethics (Cambridge: Cambridge University Press, 1993),
Second Edition, at 299-300.
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finally led to his murder. But when we look backifabse turbulent years, it is
not difficult to agree that King contributed muat American democracy.
Democracy in the United States has become mordestather than more
fragile after King. As previously discussed, hadréhbeen no King and no
civil rights movement, it is difficult to imaginéhat the United States would
now enjoy its status as a relatively successful amatic country. Thus, the
conclusion is that while civil disobedience mightise short —term disruptions
to the society, in the longer term it often makes democracy more confident,

more stable and more durable.

Some might argue here that civil disobedience isthe only way to right

injustice; every democracy has some checks, badamee normal avenues to
ensure justice. The answer to this argument, ascugsed in the previous
chapter, is that normal avenues are not alwaysgimdndeed, it is impossible
for a democratic system to anticipate all of thgistices it generates and to
develop lawful means that perfectly redress atiheim. Neither the court nor
the practices of voting, lobbying, or lawfully denstrating can perfectly
accomplish the task of eradicating injustices. Whermal avenues are
obstructed or ineffective, the only sensible wdt/fier those people who want

to stop injustice is to commit civil disobediefiteto arouse the public and to

239 “Because of this, the only sensible way totbetgs accomplished is to wake the
public up to faults of certain laws. The best w@ylo this, perhaps, is to civilly disobey,
since getting anything accomplished in Congregssactical and civil disobedience can
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compel the government to confront questions whitherwise, it is unwilling
to. For example, the great movements for civil tsghworkers’ rights,
women’s rights, animal rights, environmental prtitec all represent a
democracy society being forced to look into itslsiufind better ways to
redress the injustices it generat&s Seen from this light, civil disobedience is
not simply a safety valve, but also a useful arfdcat means of serving

humanity, justice and the common gd8t.

C. The Degeneration-preventing Function of Civil Dsobedience

Democracy can move closer to its ideals, but it sametimes also regress,
degenerating into tyranny. Civil disobedience, wtthvigilance against state
power and emphasis on the spirit of protest andf&a; may function as a

roadblock to rescue the democracy from degeneration

occur immediately.” Please see Kristi Roberts, fiCilDisobedience”, online:
<http://members.aol.com/wutsamada2/ethics/essdgstohtm>, last accessed on
August 20, 2008.

240 Bhupal Lamichhaney, “Democracy, Injustice, &ahviolent Civil Disobedience”,
online: <http://www.scoop.co.nz/stories/HLO605/SBDBtm>, last accessed on August
20, 2008.

241 Supranote 12, at 541.
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a. The Degeneration of Democracy

Democracies do not always remain democracies. Thay descend into
tyranny’** The experiences of Germany, Italy, and Polandhin inter-war

period and of Pakistan and Greece in the last deaszlall good examples of
degeneration. Two factors make democracy especiallperable to the

danger of degeneration.

First of all, the limited breadth of the existingrdocracy makes it fragile to
the danger of degeneration. Democracy, today,nemgdly considered the best
way to organize government and tackle problems, ibubas not been
effectively applied to every area of political lif most democratic countries,
there are many vital issues that do not attradtigall scrutiny. As pointed out
by some scholars, the most vital decisions of toddgting to international
politics and financial policies have escaped thmaleratic processes and rule
of law, and depend on the judgment of particulativiiuals?*® Absent
effective democratic restraints, these powers as#yeabused by politicians.
For example, a war which is avoidable may be wagedponsibly or merely

because of the personal ambition of politicians andeconomic recession or

242 Steven D. Laib, *“The Degeneration of Democracy’online:
<http://www.intellectualconservative.com/2007/11tB&-degeneration-of-democracy/>,
last accessed on August 12, 2008.

243 Supranote 146, at 214.
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financial crisis may be triggered by the corruptpaicies of selfish officials
irrespective of what the people want. These abusight then become a
catalyst for social instability, lawlessness andamyy. In addition, another
way for democracy to degenerate into military dmtship or tyranny is
through the use of “emergency powers”. One argunmefatvor of emergency
powers is that liberal democracies must tempordrdgome dictatorships to
protect their long-term viability as democraci&s While this appears to have
been the case in Britain and United States duhiegatorld wars, it is also true
that the power has often been used by dictatorgphmld their own tyranny
and suppress dissent. Actually, this has occumedumerous countries in
recent decades. A good example is Indonesia whehar® maintained his
own dictatorship for several decades in the namavoiding Communism.
And unfortunately, even those countries with longditions of liberal

democracy such as Germany and Chile also couldsuatpe.

Additionally, the weakness of human nature alsoesalemocracy vulnerable
to the danger of degeneration. Fear, lust, jealessand hatred are all normal
feelings of men, but they also expose men to suhamiscraze and the danger
of being controlled. Highly proficient political delers always know how to

achieve their own aims as full as possible by meeeng these feelings of

24 For example, see Clinton Lawrence Rossi@onstitutional Dictatorship: Crisis

Government in the Modern Democrac{fsinceton: Princeton University Press, 1948).
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men. In extreme cases, military dictatorship amdrigy are also possible. It is
easy to forget that this was what happened in Geyraad Italy during 1930’s,
with Germany smarting from its defeat in 1918 atadylseeking to recreate
the Old Roman Empire. It may be argued here that gings will not happen
again because, with the advent of satellite bragtdwa and the internet, it is
increasingly difficult for governments and poliacs to distort facts, to
conceal news and manipulate the feelings of thefufations. However, the
“war on terror” suggests that the attitude is t@partunistic. To say nothing
of the “significant intelligence failures” claimebly President Busff the
often one-side perspective of the mainstream miediaporting terrorism is
disappointing. These reports typically abandon #eues to the vivid
depiction of the barbarism and cruelty of the tasts, but devote little to the
underlying causes of terrorism, as well as therilisnation, marginalization,
helplessness, despair and exceptional sufferingerenced by some who
resort to political violence. Frankly, | cannot aBsn any progress in this
attitude when compared with the mainstream attitisdeommunism decades

ago?*°

245 1t is believed that the CIA had distorted ewickzon Iraq’s alleged mass destruction
weapons in order to tell the White House what ibted to hear and help make the case
for war. Moreover, some doubts that President Bogth knew that there was little
evidence which could prove the ownership of masdrdetion weapons by Iraq before
the war, but he still decided to use it as an exdaswin support for the war. Please see
Patrick Martin, “Behind the Resignation of CIA Diter George Tenet: the Bush
Administration Begins to Break Up”, online;
<http://www.wsws.org/articles/2004/jun2004/tene-gml>, last accessed on September
1, 2008.

246 Certainly, | am not a supporter of terrorisnar Nthink terrorism is the right way to
solve problems. | am only claiming that at leastsieuld let the people see the two sides
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b. The Desanctifying Effect of Civil Disobedience

Any form of government could fail. So when the degration of a democratic
government has become obvious, what should peaieTtiere are different
answers to the question. According to one integpiat of legalism, a law is a
law which should be obeyed under any circumstanoesmatter right or
wrong. Any action taken by the government, no makiew barbaric or
dehumanizing, is considered as legitimate becabeee tis no standard by
which the government can be judd@f.Therefore, under this theory, there is
no limit to the power of the state, except for #héimits that the state chooses
to place upon itself”® The consequences of this kind of legalism are
frightening because it places citizens in a dangeand vulnerable position.
When a government becomes totalitarian and blobksleégal protests, its
citizens would have no choice but to surrendehé&aduthority and accept the

degeneration of democracy.

of the story. Terrorists are not born, but are terddy their social experiences which are
often full of tears and throws. | deeply believatiifor most terrorists, they choose this
way only after too many exceptional sufferings.alrtarge degree, they are also victims
just as those innocent people who died unfortupaiteltheir terrorist attacks. But,
unfortunately, most people and most media onlytee®rists’ eyes full of hatred, but
never ask themselves where the hatred is frons hy deep belief that the way to
eradicate terrorism is to ask ourselves more abtatre the hatred is from and do our
best to eliminate its origin rather than annihilgtte terrorists simply.

247 For example, this is the view taken by the le¢siig ancient China in Warring Times,
Fa Jia, whose most famous representatives are Yaaggand Han Feizi.

248 Mortimer J. AdlerSix Great IdeagNew York: Macmillan Publishing Company,
1981), at 200-201.
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On the contrary, the theory of civil disobediensen a far better position to
defend democracy. It takes a limited view of goweent. For civil
disobedients, the state, its law and its functimsahave only a contestable
claim to legitimacy*® The government, while powerful, is not infallikdead
its actions should still be subject to evaluatiasdd on their compliance with
an objective standard of justice and its consistenith democratic ideals.
Therefore, when there is a practical danger of deggion, citizens may
resort to civil disobedience to defend democratilti®s. This character of civil
disobedience may be effective in rescuing democracgn degeneration
because it sends a clear message to the govertimaé¢tihe people will refuse
to go along with it if it departs too far from tlidemocratic way. Moreover,
occasional exhibitions of civil disobedience byp@sable citizens and in
obviously good causes can help to nurture withicietp a respect for the
spirit of resistance, thereby encouraging theirggoment to be more humane

and cautious in what it demands of its pedpfe.

Indeed, civil disobedience, along with other kimdgesistance, is a powerful
weapon for defending democracy. The founding fatledrthe United States
were aware of this when they included the right resistance in the
Declaration of Independence: “Governments are tutsl among Men,

deriving their just powers from the consent of gowverned. That whenever

249 Supranote 147, at 172.
250 Supranote 12, at 543.
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any Form of Government becomes destructive of tkess, it is the Right of

the People to alter or to abolish it.?®* “What country can preserve its
liberties if their rulers are not warned from tinte time that their people

preserve the spirit of resistanc¢e? the primary drafter of the Declaration,
Thomas Jefferson, asked rhetoricaf.Locke too was well aware of the
importance of civil disobedience. He argued thaemvigovernment escapes
from institutional constraints, substantive limibais of the government power
will rest with the citizenry, with that “right ofesistance” which is the ultimate
restraint of the political order. Indeed, Lockeistsd that the people must be

enabled to act before any usurpation occurs, fareosstablished, it may

become impossible to remof¥.

In conclusion, by desanctifying the government aitsl power, civil
disobedience may play a unique role in rescuingadeaty from degeneration.
That is also the very reason why it is consideredthee final device for

maintaining the stability of a just constitutiom.

251 “The Unanimous Declaration of the Thirteen BdiStates of America”, July 4, 1776.
The full text is available online at
<http://www.ushistory.org/declaration/document/indgm>, last accessed on September
1, 2008.

252 “Letter from Thomas Jefferson to William SmiiNov. I3, 1787), reprinted in Julian
P. Boyd (ed.),The Papers of Thomas Jeffers@rinceton: Princeton University Press,
1955), at 356.

253 Harris G. Mirkin argues that though Jeffersisio gupports the idea of revolution, he
views civil disobedience as a better choice becauoseof resistance “forced the society
to deal with problems before they assumed propwstithat would justify real
revolution.” Harris G. Mirkin, “Rebellion, Revoluin, and the Constitution: Thomas
Jefferson's Theory of Civil Disobedience”, (1973)American Studie6l, at 64.

254 John LockeSecond Treatise on Civil Governmepect.159, 160, 220, 240, 242,

255 Supranote 85, at 337.
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D. The Function of Cultivating Democratic Citizens

There are many disputes about what kind of citisemeeded for a democracy
to function well, and, most likely, this is not aegtion which can be settled in
the foreseeable future. In spite of this, it is @§dagreed that democracy, in
order to be vital and effective, requires a hightiucated electorate with some
special characteristics. For example, the citizdrsuld have a good spirit of
participation; they should have a good sense oéldagand good self-esteem,
neither thinking themselves superior to othershuawing to others very easily;
and, crucially, they should have capabilities tarfaheir own opinions and
own courage to defend them. These characteriséisgedl by democracy are
not innate; they need to be cultivated and learfi&@. conventional ways of
protest and civil society are good places for eiiz to receive democratic
education, but civil disobedience can also prowdeh training to citizenS®
Not only can civil disobedience greatly enhanc@eesfor human dignity and

the spirit of participation among the people, gaahas an active therapeutic

256 For example, it is claimed by some scholarsdivil disobedience does not serve to
educate the public about democratic mechanics,does it train leaders or socialize
dissidents into the pattern of conventional opjpasst Please see, Paul F. Power, “Civil
Disobedience as Function OppositioThe Journal of PoliticsVol. 34, No. 1, (Feb.,
1972), p. 46. However, such criticism is based ba tnisunderstanding of civil
disobedience. Civil disobedience, in fact, alsovjles training to citizens which
especially can make citizens aware of the shortegsnof the mechanism of democracy.
More than often, civil disobedience is practicetémathe failure of conventional protest.
Civil disobedience, therefore, is based on a higimeferstanding of democracy, both its
advantages and disadvantages. Today, more andamgaeizations which are committed
to civil disobedience are established which alswvigle a lot of education to participants
about how democracy functions.
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effect on the marginalized. Therefore, an indirecntribution of civil
disobedience to democracy is that it can instillite citizens the most

important qualities needed for participation in denatic life.

a. The Spirit of Participation

Since democracy means the existence of a governioktite people, by the
people and for the peoplé®’ citizen participation is vital. So for democracy
to function well there must be a spirit of partafijpn among the people. If the
participation rate is too low, not only will the fation of democracy be
damaged but its legitimacy will be threatef@Civil disobedience, like
legal protest, is able to encourage citizens te tpkrt in the democratic

processes.

257 The Gettysburg Address delivered on Novemberl883 by American President
Abraham Lincoln, the address is available online at
<http://www.gettysbg.com/gettysburgaddress.shtialst, accessed on August 21, 2008.
258 Some scholars have argued that for democracyuriction well, a sizable,
semi-passive citizenry is vital. High levels of fi@pation in the social area will threaten
intellectual freedom, economic opportunity, and speal development. Moreover,
extensive politicization will destroy the balancetleeen consensus and cleavage that has
been established by moderate levels of participaind support for flexible, responsible
elites. Please see Lester W. Milbraiylitical Participation (Chicago: Rand McNally,
1965), at 142-54. However, in my opinion, it is @ws that it is not in the interest of
demaocracy if the participating rate is too low.tirey decisions to be made by a few elites
without extensive participation, actually, is notine with the true meaning of democracy.
And letting decisions to be made by a few eliteals® a dangerous idea because it not
only contributes to the alienation of men from arether and from their social and
political systems, but also discourages their gitsmto gain access to social
decision-making.
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In the first place, civil disobedience can mobilesed galvanize opinions. By
presenting the dispute in a dramatic way, it carmp hegeople to see
controversial issues which are otherwise unnotidgd them. And by
intensifying the conflicts, it is able to attradherwise politically-indifferent
people to be involved in the democratic process.tRose who have been
unsuccessful in traditional forms of protest, coitobedience gives them new
hope for success and, hence, encourages them &nremgaged in the public
issues. As history shows, as in the 1960s in thetednStates, Ccivil
disobedience was often able to widely kindle oindle citizens’ spirit of and
passion for participation. Moreover, civil disobewite is also a way to
organize and unite people with similar views behindause. Organizations
committed to public issues may be formed in thd digobedience movement
and these organizations will generally continuexst and function as part of
an active democratic force after the civil disoleede ends. Some
organizations which arose from civil disobedienc@vements such as
Greenpeace, the Environment Left and American QiNderties Union have
become major participants in contemporary demoesagparticularly in the

United States.
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b. Dignity of Human Person

Civil disobedience also enhances self-respect haddignity of the person
which are valuable to the functioning of democrd@gmocracy is based on
the assumption that as independent beings witltdpacity to make up their
own minds, individuals are the best judges of tbein interests. As such, they
should neither be arrogant, nor easily subduechjmgtice. In other words, it

is vital to protect the conscience and dignityha person.

The practice of civil disobedience proclaims a pdulemessage about the
dignity of human beings. It sends a clear mesdagjetiie law, while important,
does not transcend the fundamental liberty of huotanscience at all timés’

By practicing civil disobedience, those who caralnitle by the decrees of the
majority because of their own integrity and consceecan find a mechanism
to voice their discontent, and hence to disassacdhemselves from the
wrongs done by the government. As Bernard Boxillinfgml out in

“Self-respect and Protest”, individuals have reasoprotest not only to stop
injustice but also to show self-respect and to knthemselves as
self-respecting; if they fail to express openlyrage at injustice, however

assiduously they works against it, they will, inetdong run, lose

259 Supranote 55, at 667.

151



self-respect® On this view, the main goal of civil disobedienisenot to
awaken people’s innate aggression or sheer aniyrtosviard authority “itself”;
its purpose is not to turn back citizens to a &statural” but to develop moral
virtue, civil courage and human dignity in them:n& could not be free
without the feeling of human dignity: one wouldat be to deliver himself to
the imbecile comfort of subjection and the otheispoed fruits of voluntary

slavery”?°!

c. Therapeutic Effects on the Victims

Civil disobedience also has special therapeuticecesf on victims of
discriminatory laws. Civil disobedience is oftemedited toward a law which
denies certain rights to a disadvantaged group. a3simption behind the
discrimination is that the disadvantaged are infen some fashion or possess
some stereotypic and negative attributes. Theengst of such laws and their
underlying assumptions may result in low self-estesnd a sense of group
inferiority among the law’s targets. They may fpelverlessness, despair and

alienation from the sociefy? As King said when he referred to the slavery

260 Bernard R. Boxill, “Self-Respect and Protegi976) 6 Philosophy and Public
Affairs 58, at 59.

261 Supranote 218, at 8.

262 Supranote 56, at 129. For a discussion of the psychcdbgnd emotional effects of
discrimination and oppression, please see Ali Khaessons from Malcolm X: Freedom
by Any Means Necessary”, (1994) B&ward Law Journalr9, at 79 ff.
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system, it gave the segregator a false sense efisupy and the segregated a
false sense of inferiori§’> Civil disobedience, on the contrary, can function
as a beneficial activity to liberate the victimerfr the false sense of inferiority
and other negative feelings. First of all, at theug level, the practice of civil
disobedience can bind them together as a wholea Amited group, they
become powerful and are able to take steps to mihlezs take them seriously.
Gradually, they may gain a sense of group ideratrigl group solidarity and
recover from the negative sense of powerlessnedsasianation. At the
individual level, civil disobedience is also a ciemg force. During the
practice of civil disobedience, the victims, insteat simply existing within
and at the whim of an oppressive system imposeathmrs, become proactive
by taking steps designed to change their own cistantes, rather than
passively being at the mercies of othf@fsSuch active practices help to free
the victim from his inferiority complex, from hisedpair and inaction, and
make him courageous and fearless. Seen in this ligh safe to conclude that
civil disobedience may be a good cure to that sehsderiority which comes
with the discriminating laws. Moreover, as longths sense of inferiority is
dispelled, the discriminating laws will be unlikeky persist either because, as
claimed by Wilson Carey McWilliams, the essenceéycdnny lies in the effort

to perpetuate a sense of individual isolation amdkmess that creates a felt

263 Supranote 138, at 76-95.
264 Supranote 56, at 131.

153



need for and a willingness to endure the rule efsnong’®

This fact can be vividly explained by the experiemof African-Americans.
James Lawson pointed out, African-Americans, bezanfstheir miserable
experiences and inferior social status, for margrgehave hated themselves
rather than turning their hatred, vindictivenesd dhwill against white men.
Because of that, they have developed an invertglénge, a depreciated and
rejected selfhood® But during the civil rights movement these samepie
could hold up their heads with justifiable pridegrking collectively to solve
racial problems. A nonviolent movement can do sbimegtto the hearts and
minds of those committed to it: “It gives them neelf-respect; it calls up
resources of strength and courage they did not kihew had.?®’ After the
movement, African-Americans had a new sense of agmr and

self-confidence.

[1. The Mechanism of Civil Disobedience

We learned from the previous section that civilobisdience plays an

important role in democracy. But what is the meddan that civil

265 Supranote 146, at 221.

26 james M. Lawson, Jr., “Non-Violent Way,” (1960) T3 Southern Patrict, at 1.

%7 Martin Luther King, Jr., “Pilgrimage to Nonviolem¢ (1960) 77The Christian
Century439, at 439-41.
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disobedience depends on? What characteristics miakedisobedience so
powerful in helping democracy? As | argue in thegt®on, there are mainly
three weapons which make civil disobedience powegublicity through
dramatization, persuasion through suffering, anderaon through

nonviolence.

A. Publicity through Dramatization

The first weapon which makes civil disobediencepswerful is its character

of dramatization.

a. The Publicity Power of Civil Disobedience

Civil disobedience is a powerful attention-gettidigvice, which is far more
effective than normal protests in publicizing coméel issues®® Its

effectiveness comes, first, from the fact that i§t a form of political

268 For example, Susan Tiefenbrun points out thedking the law can be a forceful
means of expression. Please see Susan Tiefenl@ivil Disobedience and the U.S.
Constitution”, (2003) 35w. U. L. Rew677, at 698. Leslie Gielow Jacobs also holds the
view that civil disobedience is a unique mode ahominication because it can grab the
majority attention in a way that lawful means may. rLeslie Gielow Jacobs, “Applying
Penalty Enhancements to Civil Disobedience: Clanifjthe Free Speech Clause Model
to Bring the Social Value of Political Protest irttee Balance”, (1998) 5@hio St. L.J.
185 at 243.
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participation available to citizens without the regnmedia support, lobbying
resources, voting strength, political skills, orlifjcal access necessary to
influence decision-makers through more traditiom®ans.?®® That means

civil disobedience is a cheap tactic which neaNyrgone can resort to.
Therefore, it can help make otherwise unheard gomfethe poor and the

disadvantaged heard by the whole society.

But the most important reason behind the publigigwer of civil
disobedience is its character of dramatization gnwdvocation. Civil
disobedience is not only a public protest but @agmblic show and a public
violation of legal rule. In the first place, duette fact that civil disobedience
does not need to be pre-approved, its practitiorens fully use their
judgments to devise their performance in order émegate surprise and
publicity. The more dramatic, the more attentiona get. Additionally, civil
disobedience is a provocative act calculated tm gdiention and provoke
discussion. The act of breaching the law can engunll not be ignored
easily by the government. The character of drara@tim and provocation
together can make civil disobedience a powerful maeaf publicity. As
pointed out by scholars, one of the primary operai objectives of

governments is the maintenance of civil order. Ufailto secure this goal is

269. Gordon Neal Diem, “Civil Disobedience”, 3. James Encyclopedia of Pop Culfure
online: <http://findarticles.com/p/articles/mi_gbéip_/ai_ 2419100256>, last accessed on
September 1, 2008.
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likely to provoke retaliation and complaint fromnstituents. “An excluded
group can thus gain attention to its grievancesifewen unsympathetic elites

and governments by interrupting the smooth funatigiof the system’°

The leaders of civil disobedience movements areallysitaware of the
dramatic character of civil disobedience and isfulsess in promoting their
goals. For example, Gandhi used the technique alperfectly in his protest
against the salt tax law. “In 1930, Gandhi launctiesl Satyagraha campaign
by walking to the sea with 78 disciples to break $hlt tax laws. ‘Day by day
the tension mounted,” reports one writer, ‘as alia followed the elderly
Mahatma plodding through the countryside on hisade.’ Then the dramatic
moment came: as hundreds of congressmen and gometfficials watched,
Gandhi made salt from the sea, breaking the lawsatithg the rest of India
into a ‘semi-comic frenzy of producing uneatabl&.’¥&’* Through a simple
act of dramatization and provocation, Gandhi adtekis aim of protesting

and exposing the injustices of the salt tax laws.

270 Don Von Eschen, Jerome Kirk, and Maurice Pinéfdhe Conditions of Direct
Action in a Democratic Society”, (1969) ZPhe Western Political Quarterl309, at
309-25.

271 Jerry M. Tinker, “The Political Power of Norslént Resistance: The Gandhian
Technique”, (1971) 2&he Western Political Quarterly75, at 784.
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b. Civil Disobedience and Judicial Review

Having discussed the publicity power of civil digolience, in the following
paragraphs, | will explain how this publicity powenorks in a democratic
society. It may be best explained, perhaps, by ithgpan analogy to another

practice of democracy: judicial review.

Although civil disobedience and judicial reviewsaiin very different settings,
they have striking similarities. Like civil disobedce, judicial review is
criticized as being anti-majoritarian or anti-demagiz?’? It involves a group
of people who seemingly enjoy no democratic legitiyp but who
nevertheless try to thwart the laws of democrabeegnment. Indeed, the
tension between judicial review and democracy isnegreater than that
between civil disobedience and democracy. Judieiaew directly invalidates
democratic laws, whereas civil disobedience medelfjes thenf’® As early
as the eighteenth century, the founding fatherhefUnited States took note
of the similarities between judicial review andabsdience when they said
that judicial review is a peaceful revolution by iaelh groups that could

otherwise achieve their goals only by violent rewoin could protect

272 As H.L.A. Hart says, English political and legainkers find this extraordinary

judicial phenomenon to be particularly hard toijysin a democracy. Please see H.LA.
Hart, “American Jurisprudence through English Eyeés"Essays in Jurisprudence and
Philosophy(New York: Oxford University Press, 1983), at 125.

273 Supranote 124, at 1929.
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themselves against arbitrary governnféhtOwing to these similarities, civil
disobedience may well contribute to democracy simalar manner as judicial

review.

Judicial review contributes to democracy in manyysyabut one of its
important functions is to ensure, as John Hart &&ms, that the political
process is open to all viewpoints; that is, judicieview protects persons
against being cut off, in one way or another, frd@mocracy’> It is true that
citizens can exert their voting rights periodicallya democracy, but not every
group can influence the issues discussed in anigled-or example, issues
that most concern minority groups may get lost athiel general bundle of
arguments and policies offered by the opposinggsénd, as a consequence,

those laws and policies that most concern themmoape considered.

When normal democratic means fail to address theimcerns, another
mechanism which citizens can depend on is judieaiew. By triggering

judicial review, citizens can get a valuable chateehave their concerns
reengaged. Under the threat of its laws being kstdown, the legislature, or

even the wider society, may be induced or compgliedreconsider these

274 More about the topic, please see Harris G. iMitfdudicial Review, Jury Review, &
the Right of Revolution against Despotism”, (1983)olity 36, at 36-70.

275 John Hart ElyDemocracy and Distrust: A Theory of Judicial Revigambridge:
Harvard University Press, 1980), at 74.
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laws?’® Judicial review is an effective mechanism for biiy otherwise
ignored issues onto the agenda. Civil disobediaalse works along these

lines.

Civil disobedience, through its power of publicityg, also able to trigger a
democratic reengagement with issues that the s@oshas kept off the
political agenda. As Rawls observes, by engagingiwuil disobedience a
minority can lead the majority to consider whettiey want to have their acts
taken in this way, or whether, in view of the cormmeense of justice, they
wish to acknowledge the claims of the minofity.In other words, civil

disobedience can help those causes that have baeyinalized by political

parties and are unlikely to become part of theqgyemaking or legislative

agenda. Realizing the problem is the first stepddressing it. By dramatizing
the problems of the society, civil disobediencetdbates significantly to the
development of democracy. For example, when théedrtates was formed,
almost no one thought that women needed to be restfised; indeed, most
Americans at the time of the Revolution and foratkss after thought that
women were well represented by men. It is onlyratfte rise of the suffrage

movement that Americans began to realize that wowexe not satisfied with

276 It is observed that judicial review contributies democracy not by irreversibly
striking down the undemaocratic laws and replacentigth judicially divined alternatives,
but rather by intervening in the political procéssways that induce the legislature to
reconsider statues that are out of date, out cdghar ill adapted to the legal topography.
Please see Guido CalabresiCommon Law for the Age of Staty€smbridge: Harvard
University Press, 1982), at 18.

277 Supranote 219, at 240-55.
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the status qud’® Another good example is the contemporary globtitina
movement which has introduced many new issuestbetmeeting agendas of
world leaders. Though global movements are fierceitycized for their lack
of a unified argument, a series of massive disarexis across the world in
Seattle, Bolivia, Washington, Prague, Quebec @snoa and Argentina have
successfully placed such topics as poverty, glabeduality, job insecurity,

and third world debt into the political agenda aird leaders.

B. Persuasion through Suffering

A second weapon which makes civil disobedience swepful is the

persuasive power produced by its character ofssdféring.

a. The Persuasive Power of Civil Disobedience

Civil disobedience is considered not only as aerditbn-getting device, but
also as a persuasive technique for galvanizing @ugpr the goals of civil

disobedients. So where does this persuasive pawmee rom?

278 Reva B. Siegel, “The Jurisgenerative Role afi@@aviovements in United States
Constitutional Law”, online:
<http:/fislandia.law.yale.edu/sela/SELA%202004/8iBgperEnglishSELA2004.pdf>,
last accessed on September 2, 2008.
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The answer given by many philosophers and pracét® of civil
disobedience is suffering. The voluntary sufferirighe civil disobedients is a
great catalyst to win them sympathy, belief andpsup Thus P. T. Sorokin
can write about “love begetting love”, while Kin@urt insist that unmerited
suffering is always redemptivé’ But the most ardent supporter of the belief
that suffering can melt the hearts of the peopls @andhi. He was convinced
that the success of the civil disobedients lietheir willingness to suffer and
to be arrested and imprisoned, rather than in tleedeavors to avoid
imprisonment. According to his view, even if thesebut a single unarmed
policeman, civil disobedients should surrenderito imstead of running away.
The triumph of the civil disobedients “consiststimusands being led to the
prisons like lambs to the slaughter house...If tmeba of the world had been
willingly led, they would have long ago saved thehass from the butcher’s
knife. Our triumph consists in being imprisoned far wrong whatever. The
greater our innocence, the greater our strengthttamgwifter our victory°
Success is the certain result of suffering of tkieeenist character, voluntarily

undergoné®!

279 James F. Childress, “Nonviolent Resistance @inelct Action: A Bibliographical
Essay”, (1972) 5Zhe Journal of Religio876, at 392.

280 Mahatma GandhNon-Violent ResistancéNew York, Schocken Books, 1961), at
172.

281 Ibid., at 275.

162



According to Gandhi, enormous self-sacrifice isaired in the practice of
civil disobedience. The practitioners must keeprthetions nonviolent and
must voluntarily submit to whatever punishment #aghorities decide to
impose. At certain times, especially in a regimacihs not so democratic,
the punishment undergone by the civil disobedientsnusually harsh. Not
only criminal punishments may be imposed, but jranoers might lose their
jobs, be isolated by social companions, and suféegamation. That is why
King said that civil disobedience is not for cowardt is the way of the

strong?®?

A stigmatic adherence to internal violence andesufg may seem
unrewarding at times, in particular when the opmponis determined to
suppress the movement with iron and blood, bubésdplay an important role
of communication between civil disobedients andcogmts, as well as the
general community. It sends a clear message tosolegety that the civil
disobedients have no wish to redress their wrongeealize their political
goals by violence. It also helps civil disobedietstonvince the majority of
fellow citizens that their acts are indeed condax@s and sincere. Therefore,

the commitment to nonviolence and the willingnessuffer are very helpful

in persuading both the opponent and the generdicpiobsympathize with the

282 Martin Luther KingStride toward FreedoniNew York: Harper & Brothers, 1958),
at 102ff. In discussing nonviolence, King pointg eix principles that should be present
in a campaign: (1) it is not for cowards, it is thay of the strong; (2) it does not seek to
defeat or humiliate the opponent, but to win hisrfdship and understanding [this seems
to be a little inconsistent with some of his otB&tements]; (3) it attacks the evil itself
rather than the evildoer; (4) it embodies a williegs to accept suffering without striking
back; (5) it avoids internal violence as well aseexal; love rather than hate is involved,;
and (6) it is based on the belief that the univessm the side of justice.
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cause of the civil disobedients. In addition, tisisalso the very reason why
civil disobedience is more powerful than normaltpsts in persuading the
audience, including political opponents. AccordingHaksar, because of the
significant sacrifice and suffering on the partdigobedients, a regime that is
generally insensitive to lawful appeals may becoseasitized and may
ultimately accede to the civil disobedients’ poift view.?®* In Gandhi's

words, “the eyes of their understanding (those [geapho have settled
convictions) are opened not by argument but by shéfering of the

Satyagrahi.®*

The power of civil disobedience was well illustichtey the civil rights protests
in the American South, which undoubtedly succeedsdleast partly, by
convincing the white majority of the evil of the Amican “apartheid.” In that
movement, the nonviolence character of the movengesatly helped the
protestors win the sympathy of the observing publa reduced fears of
whites that blacks intend to retaliate violently fst suppressiofi&: At the

very least, it did a great deal of good in winnifigeutral” or “moderate”

whites to sympathize with the black.

283 Supranote 145, at 109-137.

284 Supranote 280, at 191.

285 Jacob R. Fishman and Fredric Solomon, “Youth @ocial Action: Perspectives on
the Student Sit-in Movement,” (1963) 28nerican Journal of Orthopsychiati§72, at
879.

286 For exampleThe New York Timeseported the Sit-in Movement on February 28,
1960 like this: “First, a white youth attacked dratwhite youth who was sitting beside a
Negro girl at McClellan's counter after gettingneaction when he called the fraternizing
white a nigger-lover. Second, a white man attack&begro student after having received
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b. The Importance of the Audience

The persuasion of civil disobedience is aimed ath bopponents and
on-lookers, but opponents, at least those withngtyo settled minds, are
sometimes difficult to persuade. Indeed, studiesvstinat though the suffering
of civil disobedients plays a great role in winnithgg hearts of the moderate
opponent, the pacifist approach of civil disobederpractically has no
positive effect in inducing the most hardened ogmbrio adopt a cooperative
attitude, and perhaps even has a negative effécBecause of the
nonviolence and self-suffering character, it ishihygprobable that the most
hardened opponent may develop a false impressaircifil disobedients are
cowardly, powerless, troublesome rather than camasg, self-confident and
honest. This may further enhance their contempthef civil disobedients.
Therefore, under some circumstances, whether thé disobedients can

achieve their goals is dependent on whether thaypessuade most of their

no reaction when he repeatedly blew cigar smokethe student's face. Third, a group of
white boys attacked two Negro demonstrators affegiving no response during remarks.
A third demonstrator was pushed down the staitseraccompanying confusion.” Frazier
thinks the wide dissemination of this kind of infation could have done a great deal of
good in winning “neutral” or “moderate” whites tgrspathize with the Negroes. See
Thomas R. Frazier, “An Analysis of Nonviolent Cderc as Used by the Sit-in
Movement”, (1968) 2®hylon27, at 39.

287 For example, after studying what happened & G@livil Rights Movements of
America, Zashin points out that civil disobedieihegl very limited effect in changing the
hearts of the dominant whites in the South. Plesse Elliot M. Zashin,Civil
Disobedience and Democrd®ew York: The Free Press, 1972), at 195-223. In a
simulated game, some scholars also prove that dabiigh approach practically has no
effect in inducing the dominant group to be coopega Gerald H. Shure, Robert J.
Meeker and Earle A. Hansford, “The Effectivenessatifist Strategies in Bargaining
Games”, (1965) Journal of Conflict Resolutioh06, at 106-7.
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audience and win their support rather than on wdretiney can persuade their

opponents to change their minds.

The scope of a conflict can often determine whad bélthe winner. It has been
noted that in a conflict the general tendency efweaker is to broaden it and
to expand the battle lines in order to involve m@aties, whereas the
tendency of the stronger is to privatize it, toteamit and to limit attempts to
involve the larger audiencé® The reason is that the stronger can win the
conflict without the intervention of the third pgrivhile often the only chance
for the weaker to win is to change its status askwby inviting more
supporters to join in the conflict. Compared toith@pponents (often the
regime and its most loyal supporters), civil disdibats are generally weaker.
Therefore, it is often in the interests of civilsdbedients to expand their
conflict with the opponent by inviting the interdem or support of third
parties. Indeed this is the main reason why thel dsobedients try to
publicize their protest, whereas the regime seemm® nmterested in avoiding
publicity. Thus, it is essential for civil disobedis to persuade the
non-involved audience to support their goals. Inp&us words, civil

disobedience “wins, if it wins, not so much by tbing the conscience of the

288 In almost every conflict, one protagonist sifieg to privatize it—to contain it and
limit attempts to involve the larger public—whileet other attempts to socialize it. Please
see E. E. Schattschneid&he Sovereign Peop(dlew York: Holt, Rinehart, and Winston,
1960), Chapter I. Here cited from Jerry M. TinK&@ihe Political Power of Non-violent
Resistance: The Gandhian Technique”, (1971124 Western Political Quarterly75, at
777.
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masters as by exciting the sympathy of disintecestdookers™®

As we have seen, one of the most important waysifotr disobedients to

persuade is to suffer. The suffering, on the omedhaan legitimize their own

claims, showing their integrity and honesty; on ttleer hand, can show the
injustice, cruelty and tyranny of the regifi®.Moved by the sufferings of

civil disobedients or angered by the cruelty of timvernment, otherwise
latent supporters of the civil disobedients mayided¢o act on their behalf.

When a large number of on-lookers get involvedil disobedients may be

elevated to the position of the stronger, while ribgime becomes weaker. As
described by Michael Lipinsky, “the essence of i protest consists of
activating third parties to participate in contrme in ways favorable to

protest goals™?® If civil disobedients successfully mobilize thergder,

on-looking populace to stand with them, it becormasier for them to achieve

their goals™*

This technique of persuading the audience to msidis becomes all the more

important considering the fact that there are asMays of politically inactive

289 Leo KuperPassive Resistance in South Afr{téew Heaven: Yale University Press,
1957), at 75.

290 Supranote 271, at 777.

291 Michael LipskyProtest in City Politics: Rent Strikes, Housing ahd Power of the
Poor (Chicago: Rand McNally & Co., 1970).

292 Some may find that most civil disobedience muaets in history had close
relations with certain religion. Actually, this @ efficient way to win the support of the
fellow citizens. The connection with religion carake civil disobedience more credible
and make it easier to attract a larger number lwiers.
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citizens in a democracy. In almost every democradgrge segment of the
adult population is indifferent to or only supeidiity involved in political
affairs?®® They have no interest in the political campaigr®, unconcerned
about the outcomes, and are uninformed about thdidates and issues.
Moreover, there are many others who are so uniedohhat they have no
wish to vote most of the tim@' But, when these inactive citizens are
mobilized to participate in the political procesgmetimes they are strong
enough to change the status quo. This is whyesgential for the challenger
of the status quo, certainly including the civisabedients, to activate these

citizens.

A third party can show its support to the civil abigdients in many different
ways, not necessarily in the form of participatingheir civil disobedience.
For example, they may choose to show their supgppstoting against those
candidates who are hostile to the civil disobediemetreating from their
cooperation with the regime, taking part in alldsnof legal protests, writing
letters to the government and the legislator, am@rs As long as they are

activated to show their support, the political leglines will be changed.

Lastly, the third party need not be limited to thiizens of the civil

293 For example, see “Voter Participation in CanadaCanadian Democracy in Crisis?”,
Centre for Research and Information on Canadanesii http://www.ccu-cuc.canada
last accessed on January 26, 2010.

294 Supranote 50, at 301-3.
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disobedients’ state. The whole international sgcmiuld be involved and
become a third party, which is even more so inatpe of the “global village”.

The anti-apartheid movement of South Africa is acgexample. For a very
long time, the movement led by Mandela failed tedfienough support in
South Africa to abolish the discriminating systatmyas abolished only after
international society was stunned by the injustiaed began to act actively

against the regime.

C. Coercion through Nonviolence

A third weapon which makes civil disobedience sw@dul is its character of

nonviolent coercion.

a. Coercion in Civil Disobedience

Civil disobedience is not performed only in worlist in actions. Despite the
insistence of a few scholars that civil disobedeers always persuasive and

never coercivé® it does contain some elements of coercion or pres§he

295 For example, it is claimed by Joel Feinberd tha only pressure involved in civil
disobedience is “moral pressure”-dramatically siacappeal to the public's sense of
justice rather than coercion. Please see Joel &griiCivil Disobedience in the Modern
World”, in his Freedom and Fulfillment: Philosophical EssagRrinceton: Princeton
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coercion and pressure involved in civil disobedemoainly include the

following:?%

First, civil disobedience is a provocative act aghithe government. By
engaging in law-breaking disobedience the dissemiese a question to the
government to which the government must respond ddiately. The

government in the case of civil disobedience hay omo choices, either

recognizing, explicitly or implicitly, the cause thfe disobedients by refraining
from punishing them, or rejecting their appealgphpishing them. No middle
ground, such as playing the technique of delayeapkng silence, is left for
the government. In other words, the governmentdsgu on the defensive in
the case of civil disobedience, having to defersdaittions or inactions in
public®” In short, civil disobedience is a question posedhe government

demanding a decision for or against it and the gowent has to answer

immediately.

Second, by persuading non-cooperation with the morent, acts of civil

disobedience exert pressure on the function, ewdmsisence, of the

University Press, 1992), at 152. Rawls also hdlésview that civil disobedience should
always be persuasive rather than coercive. Please Jshn RawlsA Theory of
Justic€Oxford: Oxford University Press, 1971) at 335-343.

296 In his article “The Pedagogy of Democracy: Civer Public Protest in India”,
Bayley analyzes in detail the coercion imposed len dovernment by the nonviolence
movement. Please see David H. Bayley, “The Pedagb@emocracy: Coercive Public
Protest in India”, (1962) 56he American Political Science Reviéas, at 663-72.

297 Roger I. Abrams et al., “Arbitral Therapy”, @8 46Rutgers Law Revied/751, at
1760.
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government. As has been noted, the smooth funatfotme government is

dependent on the voluntary cooperation of greatbermof people even when
the government seems to rely on repression. But disobedience tries to
persuade the public to withdraw their cooperatiathwhe government on
some laws in order to protest their undemocratianea Once large numbers
of people are convinced to withhold their coopertithe ability of the

government to fulfill its functions may be adveysaffected. It may become
helpless in enforcing its rules and regulationg], anoreover, may lose its
justification for existence and its claim to legiacy. Therefore, civil

disobedience exerts considerable pressure on tregrgoent by threatening to

erode its suppoft®

Third, in addition to indirectly eroding the basiapport of the government,
civil disobedience also constitutes a direct burtierthe government. For
example, civil disobedients may temporarily blobk £ntrance to or trespass
on government buildings. In the case of mass digbbedience, too many
arrests may make the prisons and the courts cftétte congested, even totally

disabling them. Therefore, civil disobedience some$ consumes many

298 The threatening nature of civil disobedienceatgovernment was most cogently
summarized by Lord Irwin, the Viceroy, in a speé&eithe legislative council in 1930: “In
my judgment and in that of my Government the cagipdied by Gandhi) is a deliberate
attempt to coerce established authority by massractMass action, even if it is intended
by its promoters to be non-violent, is nothing the application of force under another
form, and, when it has as its avowed object theimgakf Government impossible, a
Government is bound either to resist or abdicdtiere cited from Jerry M. Tinker, “The
Political Power of Non-violent Resistance: The Gdad Technique”, (1971) 2Z&he
Western Political Quarterly 75, at 785.
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resources of the government that otherwise coulalbeated to other areas. If
too many resources, whether in the form of persooneconomic resources,
were redirected to cope with civil disobediences ttormal functions of the
government would be undermined. Mass civil disobede can not only make
the government inefficient but can also inhibit gegformance of its functions

as occurred in the United States during the ardthdm War movement.

Coercion or pressure is a very efficient way touicel change because the
responses of the governments to the suffering opleeoften depend on the
pressure that is put on thém. Just as an individual is reluctant to admit his
mistakes, the government is often unwilling to amkledge its wrongdoings
and reverse its policies unless external presssirenposed. Pressure can
induce the government to change its policies byintpit realize that not
compromising or not making concessions may be tstlycin relation to the

benefits of maintaining the status quo.

Civil disobedience is normally a persuasive actibnries to persuade rather
than coerce the government to listen to the appafatbe disobedients. In

Rawls’s words, it is an action appealing to thesseaf justice; in Gandhi’s

299 William Mervin Gumede, “Democracy and the Inmtpace of Criticism, Dissent and
Public Dialogue”, paper presented at the Harold p&/dLecture Series, University of
KwaZulu-Natal, Durban, 18 Aprii 2005. The paper vailable online at
<http://www.wolpetrust.org.za/dialogue2005/DN042§0ede_paper.htm>, last
accessed on September 18, 2008.
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words, it is an action aimed to change the hedrthe opponents. But the
hearts of the opponents are not always readily gddnespecially for those
opponents with dogmatic convictions. Their heartg/ribe insulated from any
kind of rational or emotive appeal. Under such exie circumstances, the
only alternative way in a democracy to open theiarts is to persuade them
through pressure, making them understand that miaing the status quo is a
much higher cost than compromising with the pratestAccording to Elliot

Zashin, civil disobedience, sometimes, is a questdd convincing the

opponents that the costs of concessions are sntiadlerthe costs of enduring

the protest campaigii’®

History also proves that civil disobedience ofteiceeds most fully when it
imposes direct economic and political pressure l@n dpponents. In civil

disobedience, persuasive appeals are importantt lsubften backed by such
nonviolent direct actions such as sit-ins, boycott&ss marches, strikes,
trespasses, and upsetting of government works.eTdrer, civil disobedience

is not merely a persuasive or spiritual power asy@d by some scholars; it is
also a political and economic power that exertssmmrable pressure. It
remains predominantly nonviolent, but nonviolenégoacan be used as a

powerful way to press for changg.

300 Supranote 50, at 198.
301 For a full discussion of nonviolence as a péweool for change, please see Gene
Sharp, The Power of Nonviolent Actior8vols. (Boston: Porter Sargent, 1974, 1975,
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b. Debates about Coercion

Coercion is very efficient in bringing changes twe tsociety, but not all
scholars see eye to eye on this issue. Some wuatyd the extent that it uses
coercive techniques civil disobedience risks itsedcoming a form of
repression in which protestors attempt impropeoyimpose their personal
political preferences on others. This is a cona&riRawls, who insists that
civil disobedience should be a form of speech,xression of conviction and
an appeal to the sense of justice of the majordther than a form of
coercion®® And that is also the very reason that makes Gagipiear
paradoxical. On the one hand, he believes (gengtalht civil disobedience
should not involve coercing opponerits, while on the other hand he
endorses many techniques of compulsion such asrucbeh and
non-cooperation with the governméfit.But there are other scholars who
would like to see coercion to play a greater ralecivil disobedience. For

them, those worries that civil disobedience willcve repressive are

understandable, but they believe that such worese been exaggerated

1985); and Peter Ackerman and Christopher Krue§teategic Nonviolent ConfligNew
York: Praeger, 1993).

302 Supranote 85, at 335-343.

303 It deserves to notice that Gandhi did not llikegative attitude to coercion at all
times, though at most of the time. At least in hisre radical moments, he thinks
coercion is acceptable in order to bend the umgjogernment to the will of the people.
304 Robert E. Klitgaard, “Gandhi’s Non-violenceaa$actic”, (1971) 8ournal of Peace
Researchl143, at 149. Also see Joan V. Bondurdddnquest of ViolencéPrinceton:
Princeton University Press, 1958), at 9.
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because the coercion used by civil disobediene®isn any sense evif> |
prefer the second view, but my reason is slightfiedent. The main reason
why | am open to coercion as a legitimate partiweil disobedience is not

because it is not evil, but because it is compatiith democracy.

In fact, coercion is prevalent in democracy; deraogrdoes not reject
coercive techniques without differentiation. Allas of political protest, legal
and illegal, are designed to be coercive, in thesseof being designed to
pressure the authorities to act in a particular.way example, “pressure”
groups use pressure as the main way to achieve fbéiical goals. Even
techniques such as boycotting and lobbying whiehganerally considered as
very soft often create tremendous presitfitélherefore, democracy does not
totally reject coercion as a way of solving probéerA protest can be coercive

and democratic at the same time.

Richard Chappell suggests that in liberal democradocieties civil
disobedience may never be acceptable because #rgoreally morally right,
then you ought to be able to persuade your fellbens of this, and have the

needed reforms implemented through legitimate deaticcprocesse®’ One

305 Supranote 145, at 142.

306 Even the mere existence of the nation stateriseived in and maintained by force.
Otherwise, what principle other than force givedeaocratic people the right to exclude
those who reject democracy from that portion oféhgh possessed by the democrats?
307 Richard Chappell, “The Ethics of Activism”,
<http://www.philosophyetc.net/2006/08/ethics-ofrasm.html>, last accessed on
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of the assumptions of this argument is that legitemdemocratic processes are
persuasive, not coercive, while civil disobediemceaoercive, and therefore
unacceptable. But the analysis in the previous grapl suggests a
shortcoming in this argument that it fails to acktexige that both legitimate
democratic protests and civil disobedience resmrtdercion. Certainly, the
coercion of civil disobedience may be more aggvesand even more likely
to give rise to violenc&® but this does not mean that civil disobedience
always brings more disruption and more chaos tesothan lawful protests.
Lawful protests are equally likely to degenerate wiolence and cause social
turmoil, as can be seen from what happened in lkesianin 1998 when a
lawful protest demanding more economic help frome tgovernment
degenerated into brutal and violent attacks on €grindonesians and their
properties. The danger of degeneration into satiabs is a tactical question
that must be assessed in each context rather giag tismissed outright; it is
not right to reject civil disobedience merely besmit adopts coercion as a

possible way to achieve its political goals.

The ultimate standard, in my opinion, to judge \Wleetcoercion of civil
disobedience is acceptable is to ask whether teecise techniques are used

in a democratic way, i.e. whether they are used manner consistent with

September 3, 2008. For a complete rebuttal of @hikle, please see Brian Berkey,
“Democracy and Civil Disobedience”, <http://www.ls@cietyblog.com/archives/288>,
last accessed on September 3, 2008.

308 Supranote 45at 46-47.
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democratic values. If they are used in this way e acceptable; otherwise,
they should be banned. My argument is that theyarmally both democratic

and acceptable.

First, civil disobedience is committed to nonviatenwhich does not involve
physical injury, violence or the threat of violens&olent action is against the
spirit of democracy, but nonviolent coercion is metessarily so. While the
presence of violent coercion always invalidatesgreement as a principle, an
agreement can still be considered to be demoaaticvalid with the presence
of even considerable nonviolent pressure. As dssali®arlier, the production
of almost any law, any decision, in a democracgasompanied by pressures
from different groups and persons. For example ptloeess which gave rise
to the American Constitution, as well as almostdalinocratic constitutions of
the world, was full of pressure with, in the Amamccase, different states and
many representatives threatening to leave the ngedtitheir requests were
not satisfied from the very beginning. But this slo®t deny the democratic
nature and validity of the constitution. Accordibg Thomas Frazier, the
difference between violent coercion, in which detdte injury is inflicted, and
nonviolent coercion, in which injury indirectly ndss, is a difference of such
great degree that it is almost a difference of RffldOr as suggested by

Haksar, though violent coercion is not acceptahl@l@émocracy, nonviolent

309 Thomas R. Frazier, “An Analysis of NonviolenbeZcion as Used by the Sit-in
Movement”, (1968) 2®hylon27, at 30.
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coercion is not inconsistent with the spirit of dmracy unless it involves an
unfairness or a wrong to others, especially thercmmk group, by taking
advantage of the vulnerable position of others laacbming a dirty trick°

The coercion of civil disobedience may inflict ampleasantness on the
authorities or the dominant group by trying to deprthem some of their
privileges, but it is democratic as long as it ragbiced strictly according to

requirements of civil disobedience.

Second, the will of the government is not unfardgtricted in the case of civil
disobedience. The government still has a choicupport the laws it enacts.
One of the important reasons that coercive ciabdedience is not acceptable,
as claimed by Harry Prosch, is that it leaves tbeeghment with no choice
but war, in the sense of having to use violencelatend its principled'
Unfortunately, the argument is based on the misstaleding of the
nonviolence character of civil disobedience; itldato attach enough
importance to the strong commitment of civil disdieece to nonviolence.
Most civil disobedients are true peace-lovers; they prepared to submit
themselves peacefully to any arrests and punistmikthie state determines to
support its laws. Therefore, it is not difficultrfthe government to support its

laws if it determines to do so. Another criticisthaivil disobedients is that

310 Supranote 233, at 44-58.
311 Harry Prosch, “Limits to the Moral Claim in @idisobedience”, (1965) 7&thics
103, at 104-105.
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they are demanding so forcefully for the stateegoonsider its laws that the
government is forced to give an answer, eitherdrgeing with them in some
form or using its coercive powers to uphold the.|Bwt, in my opinion, this is
not a sufficient reason to reject civil disobedemecause it does not restrict
the will of the government in any way. A court hasdispense a judgment on
an appeal, but this does not mean that the withefcourt has been restricted
so as to eliminate choice. The only restriction odfil disobedience on
government is that it might be compelled to giverpties to the discussion of

some topics. But this is not in conflict with thairé of democracy.

Third, civil disobedience works ultimately througlemocratic processes. Its
aim is not to overthrow the democratic systenri@stonly to modify some of
its laws. Whether the law protested will finally léered still depends on
whether civil disobedients can gain enough supfsorh the society. If they
fail to persuade enough people to sympathize wviglr ttause, their aims will
not be realized. Thus, the civil disobedients, @gd by some scholars, always
try to represent their values and aspirations dsipwalues and aspirations
because this is the most feasible way to gain stifpotheir claims®™*? The
civil disobedients defiance of the law is done omdy expose the law’s
undemocratic nature and to trigger democratic n@sha to change it; they

do not normally intend to change the law other tthaough already existent

312 Supranote 278.
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democratic institutions.

Thus, the coercion used in civil disobedience ist nuecessarily
anti-democratic. As long as it is practiced styicHccording to its core

principles, it is democratic and acceptable.

lIl. The Question of Success

Having explained the role of civil disobedienceardemocracy, | will now
consider an argument about its utility. It has bpesposed by some scholars
that civil disobedience can be justified only ieth is a high probability of
producing positive changes through the disobedidremause only this can
justify exposing one’s society to the risk of harihis point is made very
clear by Leslie J. Macfarlane in his paper “JustifyPolitical Disobedience”:
Civil disobedience, like any other political actyyi must be judged on the
basis of “whether it is likely to improve the sitisen complained of, stop it
from getting worse, or stop it from getting wordan it otherwise would. If
there are no real grounds for believing it will @oy of these things, then it is
doubtful whether the proposed acts of disobediea® justifiable, even

though there may be no doubts as to the case fomating the act except in
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terms of its consequence®® On this view, whether civil disobedience
should be undertaken depends on its utility in edhg positive social
changes. If it is highly likely to produce socidianges, then it should be;

otherwise, it should be prevented, even if its aamesjust.

This is a utilitarian view according to which civilisobedience must be
assessed solely by reference to its utility or tiisu in producing social
changes. The overall consequences are what realyem On this view,
unsuccessful civil disobedience, i.e. civil disoleede which fails to or is
unlikely to produce positive changes, is unjustifdisobedience. This view,
no doubt, has an element of truth. It helps to nehthe civil disobedient that
he needs to establish a relationship between actamsequence such that the
latter provides adequate grounds for the formere Thnsequences of the
disobedience are not known, of course, until aftee act has been
committed®** but the civil disobedient must keep in mind tHa¢ probable

consequences play an essential part in the detationof whether to engage

313 eslie J. Macfarlane, “Justifying Political Disabence” (1968) 7€thics24, at 51.
Or in McCloskey's words, civil disobedience is jietl if and only if one or some of
practical purposes are to be achieved by it. PleaseH J. McCloskey, “Conscientious
Disobedience of the Law: Its Necessity, Justifmatiand Problems to Which It Gives
Rise”, (1980) 40Philosophy and Phenomenological Resed8h, at 549.

314 1t is very difficult to know exactly in advance ahwill be the consequences of a
particular civil disobedience action. This is padue to the fallibility of the human mind
in foreseeing things, partly due to the unforesggervention of formerly inexistent
forces. Requiring that every organizer of the aiNgdlobedience action knows exactly what
will happen next is requiring something impossithlefact, even the utilitarian does not
hold this view. But he does emphasize that thd digiobedient should make an honest
attempt to foresee the consequences. If the asilbeédient believe that his action will
not likely produce the expected changes, he shgivlup the plan even he is justified in
staging the protest.
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in disobedience; after all, he is not taking acfimnaction’s sake but pursuing
some practical aims. But against Macfarlane’s viewyish to suggest that
even when the civil disobedience does not havesauniikely to have its
intended social or political consequences; it mgiiit be justified because of

its other potential effects.

In fact, civil disobedience has other instrumentdle other than inducing the
changes of laws and policies. For example, evemvithiails to bring about
any change, it still can give the participantsakstin the system and a sense
of power and belonging}® For Johan Galtung, when there is a conflict in
society, there are two needs that must be dedit Witese are the instrumental
needs of resolving the conflict and the expressigeds of the participants.
“An act may be said to be instrumental to the extieat it has the function of
contributing to conflict resolution, and it may baid to be expressive to the
extent that it serves the function of tension redefiom the latent intensity™®
Either way, it contributes to an easing of the tonfSo even when it fails to

contribute to a final resolution of the conflict byinging about social changes,

35 The sense of belonging can be gained from the raet®n of participation

irrespective of its outcome. Participation and sease of belonging are critical for the
stability of a democracy. The mere participatiorcivil disobedience actions may have
the effect of transforming an individual from a meecipient of government decisions to
a player, however modest the role may be, in theditation and evaluation of theses
decisions. William Mervin Gumede, “Democracy anck thmportance of Criticism,
Dissent and Public Dialogue”, paper presented atHlarold Wolpe Lecture Series,
University of KwaZulu-Natal, Durban, 18 April 200%5he paper is available online at
<http://www.wolpetrust.org.za/dialogue2005/DN042g0mede_paper.htm>, last
accessed on September 18, 2008.

3% johan Galtung, “Pacifism from a Sociological PoirftView,” (1959) 3Conflict
Resolution67, at 67-84.
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civil disobedience might still moderate the -confliby satisfying the

participants’ need for expression. Seen in thifit)igt is unreasonable to
consider all civil disobedience that fails to briadpout social change as
unjustified. Inducing social change is not the ovdjue of civil disobedience;

even its failure might have worthwhile consequerfoeits practitioners.’

From another perspective as well, the standardgsexp by Macfarlane (i.e.
using the practical success to judge the justiitgbof civil disobedience) is
guestionable. The usefulness of this standard @adical guide is seriously
damaged by the difficulty in determining whethersiigwe social changes
intended by the civil disobedience action have beealized. In most
circumstances, the bad law or policy targeted leycikil disobedience cannot
be repealed by a single disobedient act. Very oftemepeal is the outcome of
a series of struggles over a long period. It i$ialift to say which action in

this series is useless and unjustifi€tiTherefore, it is far from practical to

317 1t is claimed by Maria Jose Falcon Y Tella thailcdisobedience, it is important to

underline, works as a means to achieve certairsgoat as an end in itself”. And Tella
further explains that civil disobedience is notitself the proposal to act illegally; it is
always carried out with further ends in view such religious freedom, colonial
independence, political freedom, racial equaligxual equality and peace. To some
degree, Tella is right in suggesting that civilatiedience cannot be practiced for civil
disobedience’s sake, but it will be wrong to demsttcivil disobedience has other values
even when it fails to achieve its intended prattigzls. Please see Maria Jose Falcon Y
Tella, Civil DisobediencéHerndon: Brill Academic Publishers, 2004).

318 For example, even the seemingly most uselessdisdbedience action may have the
effect of changing minds of some people and, tlinsease the participants of next
protest. These are not discernible immediately,thbey are very important for the final
struggle which brings social changes because tbeynaulate power for the final success.
However, according to this utilatarian criterionchk actions of civil disobedience may be
considered unjustifiable.
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use practical success as the sole standard to jingggustifiability of civil

disobedience.

In short, civil disobedience is an action that hakie even apart from its legal
and political consequences. It is unreasonabledage it to a mere instrument
of legal reform which deserves to be practiced omhen it is capable of
achieving its aims. Likewise, it is neither righdrrpractical to use its political

utility as the sole standard for judging its justiflity.

V. Summary

Throughout the history of democracy, civil disoledie has played a
significant role in many social reforms that weddkr granted today. It is
unimaginable what many societies would look likday if there had been no
civil disobedience. Civil disobedience serves thmewgh of democracy in
many ways. First, it enhances the development ofodeacy by helping
imperfect democracy to attain a higher level; sdbgncivil disobedience
helps to stabilize democracy by functioning as fetgavalve and righting
injustices in the society; thirdly, civil disobedee helps to prevent democracy
from degenerating into authoritarian regimes byadesfying the state and its

laws; and fourthly, civil disobedience is helpful developing particular
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characteristics of citizenship which are essemtidhe smooth functioning of

democracy..

Lawful channels and protests are also helpful te tlevelopment of
democracy, but compared to them, civil disobedieisceore effective and
powerful. Even in those situations in which lawthiannels do not work, civil
disobedience still can function well to remind #tate and its citizens that
reforms are needed. The effectiveness of civil lsksiience comes from its
special mechanisms. First of all, civil disobedenis a very powerful
publicity instrument because of its tactics of datiration; second, civil
disobedience is very effective in persuading thielipuo sympathize with its
cause because of the sufferings and self-sacriiisedved; and finally, civil
disobedience is not only about publicity and pesgug it also exerts pressure
and coercion on the opponents, although in a deatiocway. Intertwined
with each other, these three tactics of civil desibnce often help to achieve
reforms that seem almost impossible through legadama. But civil
disobedience is not only an instrument which carubed to achieve legal
reforms. It has other instrumental uses, such Hseseression; and so civil
disobedience may be justified regardless of it€asg or failure in achieving

practical legal reform&"°

319 If its only moral justification is its capacity ®erve as an effective means of moral

persuasion then it can be said to have little, nf, avalue. The moral rationale of
non-violent civil disobedience requires anothengiple able to justify it as an action,
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Having examined the justifiability of civil disobethce and explained the
positive role of civil disobedience in a democracyroceed to discuss the
legal status of civil disobedience in the next ¢bapsince civil disobedience
is justifiable and plays an important role in thevelopment of democracy,
should there be a right of civil disobedience? Jthdlbere be a duty of civil
disobedience? In other words, should a right ofl disobedience, or more
radically, a duty of civil disobedience be recoguizin the legal system to

further promote civil disobedience?

regardless of its success or failure in moral esi®n. Please sasapranote 311, at 106.
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Chapter V.

Civil Disobedience: Right or Duty?

Since civil disobedience is justified and playsi@portant role in democracy,
| will take a closer look at civil disobediencetimns chapter by discussing its
legal nature. There have been many scholarly déspafbout the nature of civil
disobedience. Some claim that civil disobedienceukhbe a right, while
some others claim that it cannot be a right inleggl sense. At the same time,
there are others who contend that civil disobedigaamot only a right but also
a duty. So what is the nature of civil disobediénteit a right? Is it a duty?
Or both a right and a duty at the same time? Thesdhe main questions |

will consider in this chapter.

The chapter is divided into three sections. Th& Bection focuses on whether
there is a legal right of civil disobedience. Mynctusion is that civil
disobedience can be a legal right in only a vemjitéd sense, that is, in the
sense of being entitled to a mitigation of punishtinéhe second section
concerns the duty of civil disobedience. | arguat tkivil disobedience
becomes a duty in some unusual circumstances.hlidesection is devoted to
the definition of a good citizen, discussing whatdk of citizen is most

suitable for democracy. | argue that those citizers are courageous enough
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to fulfill their responsibility of civil disobediese when necessary, in view of
their potential contributions to democracy, shdmtdconsidered good citizens.
Other citizens, by avoiding their responsibility lemocracy and vyielding to

the despotic threat in some cases, are not culpaliiéecome meritless.

|. Could there be a Right of Civil Disobedience?

Is it appropriate to speak of a legal right of tidisobedience? Some may
hastily conclude here that since the justifiabibfycivil disobedience has been
established in previous chapters, there must bgha of civil disobedience.
But being justified is different from being a rigl@ne particular kind of action
is justified does not mean that there must bela fay the people to practice it.
For example, it is a justifiable action for Tom help his friend who is in
urgent need of money, but it would be improperdsest that Tom has a right
to help his friend irrespective of the will of Hisend. Similarly, the fact that
civil disobedience is justifiable is one thing, liuis quite another thing that it
should be considered a legal right. Thus, detemginwhether civil
disobedience should be a legal right is a new taskis, which is relatively

independent of the question of justification.

There are many opinions about the legal natureivf disobedience. The
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prevailing opinion is to deny the possibility oktexistence of a right of civil
disobedience. The right of civil disobedience isnsidered a logical
contradiction because it is impossible for law tipidate a right of no law.
However, | take the opposing stance by affirming possible existence, at

least in a limited sense, of a right of civil disoleence.

A. The Proposition of Civil Disobedience as a Sub-righ

As mentioned in Chapter Ill, some scholars suggjest resorting to civil
disobedience should be made a right when altematigans are unavailable,
but at the same time most of these scholars sewewd to establish a special
kind of right, viz. the right of civil disobedienc&he constitution, as they say,
has provided enough protection for the practiceiwf disobedience. There is
no need, therefore, to establish an independeht o§ civil disobedience
since the practice of civil disobedience has alyebden protected by the
constitutional rights such as the freedom of speacdid the right of
320

participation?= Civil disobedience, in their opinion, should betected as a

sub-right of these constitutional rights rathemtlaa an independent right.

320 These scholars may use different kinds of righjtgify civil disobedience, but it is
their firm belief that civil disobedience has bgmotected by the constitution already.
Just as forcefully claimed by Harvey Wheeler, cdigobedience has never been easy or
safe, but in The United States it is constitutiodedcause it is at the heart of
constitutionalism. For more detail, please see elalWheeler, The Constitutionality of
Civil Disobediencg (2002-2003)35 UWLA L. Rev. 44@t 440-59.

189



Freedom of speech is the most frequently used itoin@hal right to support
civil disobedience. Under the speech/conduct dmigtin US constitutional
law, says Peter Meijes Tiersma, civil disobediesbeuld be classified as
expressive conduct in the United States becausentended to communicate
a message and is able to be reasonably undersioaddience$* Haksar
also contends that the action of civil disobediesiceuld be understood as a
practice of free speech because it is a form ofemddto the authoriti€s?
And, moreover, it is suggested by these scholast divil disobedience is a
unique speech which is highly powerful. Susan Tibfen emphasizes that
breaking the law can be a forceful means of expyesand is very effective in
bringing reform to bad laws which are immune to flawprotests’?® This
view is also shared by Charles R. DiSalvo. Civiladiedience, for DiSalvo, is
a unique mode of communication which can move pewglen argumentation
and exhortation fail, not only signifying a distirsubstantive message but also

signaling the protester's depth of commitni&t.

For some other scholars, civil disobedience is pfatthe right of participation.

The right of participation, in the eyes of theselgsophers, is the right of

%21 peter Meijes Tiersma, “Nonverbal Communication ahe Freedom of Speech”,
g1993) 3Wisconsin Law Revieth25, at 1525-89.

22 Supranote 145, at 109-126.

323 supranote 92, at 677-701.

324 Charles R. DiSalvo, “Abortion and Consensus: Thélify of Speech, the Power of
Disobedience”, (1991) 48/ash. & Lee L. ReR19, at 226.
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rights or the father of all rights, enjoying a vespecial position in the
spectrum of constitutional rightd®> Due to the extreme importance of the
right of participation in the family of rights, estisive ways should be
provided to the governed in order that they havaugh chances to take part
in the making of laws and policies. Civil disobattie is an important way of
participating, and it is especially so when thenmalravenues are obstructed.
Thus, civil disobedience is constitutional, as pdrthe right to participation,
and both democracy and constitutionalism is no¢ safless individuals are

secure in their right to defend it through actsiefl disobediencé®

In order to weigh the reasonableness of the claam ¢ivil disobedience is a
constitutional action and protected by the freedufnspeech or the right of
participation, we must determine how far the pridecof free speech and
right of participation really goes. However, thenclusion | reach after a
careful examination is disappointing: accordinghe current interpretation of
constitutional rights, at least in the United Stateeither freedom of speech
nor the right of participation is able to providéu#l protection to the practice

of civil disobedience. While in a small humber afstances, these basic

325 supranote 179, at 232.

326 supranote 148at 444. It is curious to note that the right oftjgépation is also used
by some scholars to deny civil disobedience. Fangxe, Raz contends that in liberal
democracies people can exercise their participatgigs; they have no need, therefore,
to resort to civil disobedience. Joseph RBae Authority of Law: Essays on Law and
Morality (Oxford: Oxford University Press, 1979) at 266-275.
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constitutional rights could justify some actionsabfil disobediencé?’ they
are hardly broad enough, by any interpretationpriovide justification for
most acts of civil disobedience. For example, wHitobedient acts which are
clearly symbolic and expressive are protected byfitbledom of speech; many
acts of civil disobedience are not so simple akeanerely expressive. They
involve great pressures, even physical coerciothe@fyjovernment. These acts
of civil disobedience are not purely symbolic. e twords of Robert T. Hall,
an act cannot be classified as symbolic speechlynieeeause the agent says
that it is an attempt to communicate with his oppue3?® Therefore,
freedom of speech may protect someone who merelgisbthe grass on the
lawn of a government building and is charged wiimmal trespass, but it can
hardly justify disobedient acts that involve enoum@ressure and coercion.
The same is true to the right of participation ihéan protect a small number
of civil disobedience actions, especially when lawheans of participation

are totally denied or ineffectivE? but it cannot provide relief when normal

%27 It may be argued here that if an act is protebtethe right of free speech, then it is

not a civil disobedience action because no illégad involved in the action. But, as |
have pointed in the second chapter when | triedefine civil disobedience, | will take
the illegal element of civil disobedience as a prifacie one. As long as the disobedient
and the prosecutor honestly consider the actioieagml when it is committed, it still
suffices to be an action of civil disobedience eaéiarwards it is cleared of crime by the

court.

328 Robert T. Hall, “Legal Toleration of Civil Disobimhce”, (1971) 81Ethics 128, at
131-2.

329 For example, in the Civil Rights Movement of Anoerj many African-Americans
who committed civil disobedience were pardonedh@dxcuse of necessity since they
had been denied the right to vote which is an ingudy if not the most important, means
for one to participate in the government.
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means are open to the civil disobedient.

In short, according to the current interpretatibrcanstitutional rights, at least
in the United States, civil disobedience is nolyfgbvered by either freedom
of speech or the right of participation. The fabatt some acts of civil

disobedience are justified by these rights doesnmedin that there is now a
sub-right of civil disobedience under these coustihal rights. It would also

be mistaken to claim that civil disobedience isalggst because some forms
of it could be justified by these rights. That & gay, there is no such a
sub-right of civil disobedience at present eitheder the freedom of speech or

under the right of participation.

B. The Proposition of Civil Disobedience as an Ingendent Right

Since civil disobedience is neither protected by tight of participation nor
by the freedom of speech, should there be an imilgme right of civil

disobedience in the sphere of legal rights?

“The answer of the state, at least, is clear. has There can be no law to

which obedience is optional, no command to whiah $hate attaches an ‘if
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you please.’ Consequently, there can be no leght tb disobey the law®
Actually, this view is held not only by the stateyt also by the majority of
scholars who have touched on the topic of civibdedience, though most of
them agree that civil disobedience may be poligcar morally justified.
Stuart M. Brown suggests that no legal system da @hat the breach of a
valid law is no breacf?' Frank M. Johnson contends that the law cannot as a
matter of law officially recognize a right of civilisobediencé®? Joseph Raz
gives a detailed explanation for this attitudeTihe Authority of the Law,
saying that civil disobedience cannot be recognizgdhe law because, if it
were recognized by the law, there would no longerany need for civil

disobediencé®?

However, the aforementioned view is not acceptedlbysome scholars insist
that there is indeed, or there should be, an afficrecognized right of civil

disobedience. Branislav Stevaérsuggests that any assumed list of human

330 supranote 110, at 392.

31 Supranote 46, at 677.

332 Frank M. Johnson, “Civil Disobedience and the La@969) 4Tul. L. Revl, at 6-7.

333 Joseph RazZThe Authority of the Law: Essays on Law and Moydl@xford: Oxford
University Press, 1979). Knat also elaborates ghtji different explanation for this
attitude when he talks about the right of revolutible contends that there cannot be a
right of revolution because sovereignty is indibigi A constitution cannot contain in
itself an article which would allow for someone thne state to resist the sovereignty,
because if there was such an article, the sovdyeigh be inferior to the person who has
right to resist it. The person rather than the smigaty will become the chief magistrate,
i.e. the final arbitrator of the law. Thereforeett@ is a contradiction in legalizing the right
of revolution. Please see Lewis W. Beck, “Kant #&mel Right of Revolution”, (1971) 32
Journal of the History of Idea&ll, at 413.
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rights would not be complete without the right ofilcdisobedience because it
is permitted by all contractual and other theorigkich insist on the
sovereignty of the peopfé* Moreover, some philosophers point out that the
right of civil disobedience has been actually retpgd by legal texts in many
occasions already, which stretch from the Declanatf the Rights of Man
and of Citizens of 1789 to the Universal Declamatid Human Rights and the

Basic Law for the Federal Republic of Germatt.

Which view is more reasonable, then, the view opppser endorsing a right
of civil disobedience? | will defer my answer tetbnd of this section. For
now, another question needs to be considered firsive suppose those
scholars who support a right of civil disobedierare correct (i.e., there is
indeed a right of civil disobedience), what are ithelications of the right? In
response to this question, a typical explanatiajivien by Haksar in his article,

“The Right to Civil Disobedience,” in which he cends that

334 Supranote 218, at 1-2.
335 Article two of the Declaration of the Rights of Mand the Citizen (August 1789):

“The aim of every political association is the mestion of the natural and
imprescriptible rights of man. These rights arefil, property, security, and resistance to
oppression.” Preamble to the Universal DeclaratbrHuman Rights: “Whereas it is
essential, if man is not to be compelled to hawwuese, as a last resort, to rebellion
against tyranny and oppression, that human ridiasald be protected by the rule of law.”
Article 20(4) of the Basic Law for the Federal Rblieiof Germany: “All Germans shall
have the right to resist any person seeking toistbttis constitutional order, if no other
remedy is available.”
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[the] view that people have a right to civil disdiEnce implies,
firstly, that even if they are punished, they haelaim not to be
prevented from breaking the law. Secondly, theyeha\claim not to

be punished or to have a reduced punishrirént.

Obviously, according to Haksar, there are two lewdélmeaning to the right of
civil disobedience. First, the right means that tial disobedient has a
freedom to practice civil disobedience and the gavent has a responsibility
to refrain from interfering with the practice oteahpts to practice. Instead of
preventing the action of civil disobedience fronagiicing, the government
should allow the civil disobedient to complete pmctice according to his

plan and to attain his aim of addressing to thdipub

Second, the right implies that the civil disobedlisrentitled to no punishment
or reduced punishment. If the actions of the aiNdobedient are justified or
reasonably wrong, according to Haksar, the disotsdis entitled to such
treatment. Though not all civil disobedient will §ee, no matter how wrong

they are, when the social case for punishment ekythe civil disobedient

33% Vinit Haksar, “The Right to Civil Disobedience’203) 410sgoode Hall L.J407, at
414. On this point, David may have a different vieith Haksar. David contends in his
article “On a Moral Right to Civil Disobedience”ah“the only claim constitutive of the
right to public disobedience is a claim not to lhmmiphed for engaging in such an act.”
But the civil disobedient has no claim against tate that it should refrain from
interfering with their attempts to exercise thehntitp civil disobedience. Please see David
Lefkowitz, “On a Moral Right to Civil Disobediencg(2007) 117thics202, at 217. But,

in my opinion, Haksar’s view is more popular andrenacceptable in consideration of
our discussion in the last chapter about the téeraf civil disobedience.
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should be exempted from punishment altogetffer.

Now that we have a better idea of the implicatiafisthe right of civil
disobedience, now I turn to the question whetheretltould be a right of civil

disobedience.

C. The Nature of the Right of Civil Disobedience

In order to find an answer to the question whetivl disobedience should be
a legal right, we must answer another questiordraace: what is legal right?
Here, | will rely on the conception of a right givey Joseph Raz and Tony
Honore: for a right to exist the potential holdemshhave an interest weighty
enough to provide a sufficient reason for holdiogne other person to have a
duty towards him, and, at the same time, two furtekted items, recognition
and remedy, are needed to prevent the structuee raght from collapsé®®
That is to say, for a right to exist three standardght to be met: first, there is
an interest weighty enough to be protected; sedwede is recognition of the

right; and third, a remedy is available.

337 Vinit Haksar, “The Right to Civil Disobedience2q03) 410sgoode Hall L.J407, at
424,

338 Joseph Raz, “Legal Rights”,(1984)Qkford Journal of Legal Studiek at 5. Tony
Honore, “The Right to Rebel”,(1988)@xford Journal of Legal Studi&x!, at 34-5.
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The first standard concerns what constitutes dcserit reason for a right to
exist, i.e. for an interest to be protected in ttven of right. According to
Honore and Raz, only those interests which are higiggnough can be
considered sufficient. However, confusions will voigably arise here on
what “sufficient” and “interest weighty enough” nme&° The existence of
borderline cases which could reasonably be claskifas sufficient or
insufficient is inevitable. Almost no taxonomy imetsocial sciences can avoid
borderline cases. But, fortunately, there are atsany cases which are
clear-cut. Civil disobedience is such a clear-casec which involves a
sufficiently weighty interest. What, then, is thaterest behind civil
disobedience that makes it suffice to be a right® @nswer is its role in
protecting human rights and safeguarding democrasywe have seen, civil
disobedience plays an important role in both os¢heespects. Without civil
disobedience, the danger of a society sliding emitocracy or anarchy or

tolerating substantial injustice increases.

Some may argue here that civil disobedience itselilso dangerous, with
potential to destroy the democratic order that eeks to protect. This
challenge has already been answered in ChapteBUll.it is beneficial to

point out here that the right of civil disobediendeit exists, will not be an

339 Tony further clarifies Raz's conception by sayihat Raz talks of “sufficient” as a
matter of policy or of moral justification, but thcannot dispel people’s confusion on
what “sufficient” means. Tony Honore, “The RightRebel”, (1988) &xford Journal of
Legal Studie$4, at 34-5.
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absolute one, but a limited one which must be werighgainst other interests
and rights. Thus, there is no need to worry undabpout its negative
consequences. Some might argue further that ifigime of civil disobedience
has to be balanced against other interests antkyititen it is not a complete
right, only a quasi-right. My answer is that eadajhtr has to be balanced
against other interests, which, nevertheless, dm¢saffect its nature as a

right 34°

The second standard is that the right must be rezed in a proper way. This
does not necessarily mean that a right must beciaffi or formally
recognized by written laws. There is informal regitign as with customary
law. But even in the case of customary law, therirégntion of the state is
essential. Only when it is supported and enforcgthb state can customary
law be called a law. According to Honore, when siete affirms a right, it
either creates a new right which is from the beigigrformal or turns an
existing informal right into a formal orf&" Therefore, if civil disobedience is
to be a right, it has to be recognized, by theestirmally or informally.
Opponents of the right hold that no state can neizegsuch a right because it
is a right to no law. It is simply a more sophiated way of saying that a man

is entitled to take the law into his own hands.sTihi turn means government

340 For example, the right to free speech, pleaseVageHaksar, “The Right to Civil
Disobedience”, (2003) 40sgoode Hall L.J407, at 424.

341 Tony Honore, “The Right to Rebel”, (1988)Cford Journal of Legal Studie3#, at
35.
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by force, not by law. It means might makes righicl$a doctrine is morally
unsound and practically untenaBfé.To be sure, no legal system can afford
to acknowledge that the breach of a valid law isreach. If the right of civil
disobedience means a right to no law or a righireak the law any time the
disobedient wants to, then there is no state weérhafford to recognize such
a right. But it does not necessarily mean that edtes of the right are wrong.
In fact, no advocates claim that the right of cilisobedience is a right that
entitles the disobedients to break any law any timey want. They define the
right only in a very limited sense and the righs @ be balanced against other
interests and rights. And civil disobedience itsso has strict disciplines
such as nonviolence and willingness to accept pumesit. A right of civil
disobedience in this sense is less threateningestate and hence easier for
its legal system to recognize. Indeed, most libstates have shown some
kind of tolerance to civil disobedients in the foohthe mitigation of their
punishments, especially when compared to the tatah regimes in which
the civil disobedient is punished harshly. Therefavhether the right to civil
disobedience can be recognized depends on thecatiphs of the right. If the
right to civil disobedience is defined as a rightno law as claimed by its
detractors, then no state can recognize such g bghif it is defined only in a
limited sense such as in the sense of a mitigaifatmeir punishments, then

there is no insurmountable barrier for a democrgticernment to recognize

342 Supranote 332, at 7-8.
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such a right.

It might be objected that it is illogical to recogm a right of civil disobedience
because, if civil disobedience is legalized, theoalld no longer be any need
for civil disobedience. A right to civil disobedies, therefore, is legally
impossible’*® In other words, if a right to civil disobediencelégalized, civil
disobedience would disappear because one of iwseary characteristics is
breach of law. | will dwell on this point in detai the next chapter when |
discuss the reconciliation of civil disobediencel alemocracy. So it suffices
to briefly point out here that the viability of thiargument depends on the
implications of the right of civil disobedience.tke right of civil disobedience
means the complete legitimating and immunizationiaf disobedience, then
the notion of civil disobedience would collapse.tBtithe right only means
that some kind of mitigation to be extended to lailisobedience after trial,
then | do not see any inconsistency here becagsegiit means only that the
court should take the good characteristics of ahglobedience into account
when passing judgment, rather than means the aatalblind elimination of

the illegality character of civil disobedience. Wihthe punishment for a civil

33 Joseph RazZThe Authority of the Law: Essays on Law and Moydl@xford: Oxford

University Press, 1979). In which, Raz contendst thpplied to responsible civil
disobedience, mutuality does not mean that legahumity ought to be extended to it.
This would be to legitimize and normalize civil prst into a formal, remedial institution
that the democratic system already provides inrotiys. Routinization would also
destroy the logic and spontaneity of disobediefsre cited from Paul F. Power, “On
Civil Disobedience in Recent American Democratiodght”, (1970) 64The American

Political Science Revie®5, at 46.
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disobedient is exempted or mitigated, it is basedhe understanding that he
breaches the positive law, but the breach is pigriisstified on the ground of
civil disobedience. A right in this sense is notight to comprehensively
legitimate civil disobedience; it merely claims thiae peculiar characteristics
of civil disobedience should be taken into accoumhén punishment is given

out. This question will be discussed in detailhia following chapter.

The third standard concerns the remedy for viofetiof the right. As opined
by Chief Justice Marshall iMarbury v. Madison there is no right without

£3** When violations of a right happen, there must lbenaedy for those

relie
violations; otherwise the right should not be cdesed an actual right because
it is “naked and unprotected”. An unprotected rightio more a right than is
an unprotected fortress a fortré$3.So, is there an effective remedy for the
right of civil disobedience in the legal system?efiégh cannot be any legal
remedy for the right of civil disobedience if it imderstood as a right to no
law because law itself has been destroyed by it.ifBthe right is interpreted
as some kind of mitigation of punishment for theilalisobedient, then the
remedy is available. The necessity defense, thel goative defense and the
prosecutor’s discretion are all able to be usenhitggate punishments for the

civil disobedients in certain cases, though they rast without defects. The

best choice, in my opinion, is to establish a sgedefense, i.e. the civil

344 Marbury v. Madison5 U.S. (Cranch 1) 137 (1803).
35 Supranote 341, at 35.
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disobedience defense, in the criminal law systemproweide relief for the civil

disobedient. This is the main topic | will discusghe next chapter.

Having analyzed the three standards for a riglexist, now it is time for me
to give a final answer to the question whetherehean be a right of civil
disobedience. But my conclusion may be very disapipg to those who seek
a definite and clear-cut answer because the angvéit depends”. The
conclusion is whether there can be a right of disbbedience depends on the
implications of the right. The right of civil disedience is able to be defended
in a very limited sense, i.e. in the sense of skime of punishment mitigation.
But it is never defensible in the sense of a righho law. In other words, if
the right of civil disobedience means the complégitimating and
immunization of civil disobedience, such a right ukb never be
institutionalized. But at the same time there isimsurmountable obstacle to
institutionalize a right of civil disobedience wighlimited sens&*® Obviously,
this is a right in a very weak sense. Perhaps, timienmost acceptable answer
would be to consider civil disobedience as neitegal nor completely illegal.
As suggested by Maria Tella, it would be usefulhiok of degrees of legality

or illegality. In this sense, an act of civil disabence is of the nature of a

3% And another fact which makes the right even weakénat it is not a right which can

be resorted to directly and immediately. Civil disdience can be practiced only after the
normal means are obstructed or proved ineffec@tberwise, it will be difficult for the
disobedient to seek legal toleration. This deteesithe right of civil disobedience is only
a secondary rather than a primary right.
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paralegal action, which means an intermediate ipositbetween the
completely lawful and the clearly unlawful, partadsiof the characteristics of

both legality and illegality?*’

. Is Civil Disobedience A Duty?

Rights and duties are normally two opposing patea legal relationship. The
former indicates a position of power, the latterbarden or obligation.

Normally, if an act is a right, then it cannot belaty at the same time, and
vice versa. But, as | will show, this principle da®ot apply to the case of civil
disobedience, because it can be considered asabgjint and a duty under

special circumstances.

A. Civil Disobedience as a Duty

For some scholars, civil disobedience is not onlygat but also a duty. It
seems that most scholars who champion civil diseloed also support the
idea that civil disobedience should be made oldiyatat least in some

circumstances. We can easily find such commentm fthe writings of

347 Supranote 178, at 362.
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Thoreau, King, Gandhi, Dworkin and many other satwl

Thoreau believes that each of us must accept parsesponsibility for
injustice. One should not become complicit withl @@vernmental policies,
therefore, when one is required by the governmentld injustice, civil

disobedience becomes an obligation:

If the injustice is part of the necessary frictiohthe machine of
government, let it go, let it go; perchance it wiltar smooth —
certainly the machine will wear out. If the injucgtihas a spring, or a
pulley, or a rope, or a crank, exclusively for litsthen perhaps you
may consider whether the remedy will not be wohsa tthe evil; but
if it is of such a nature that it requires you tthe agent of injustice
to another, then, | say, break the law. Let yote bhe a counter
friction to stop the machine. What | have to dioisee, at any rate,

that | do not lend myself to the wrong which | centh*®

Thoreau does not think that it is a man’s dutya asatter of course, to devote
himself to the eradication of any or even the nargirmous wrong in society
because he may have other concerns to attend toTtgweau does believe

that it is a man’s duty to “wash his hands of theng”, that is to say, not give

38 Supranote 16, at 29.
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the wrongdoing any practical suppdil. It is on this belief that Thoreau
refused to pay his tax, that is, in case the momayld be used to support the

unjust cause of enforcing slavery law or wagingsa@r Mexico.

Compared to Thoreau, Gandhi and King are more antlesupporting the
idea of civil disobedience as a duty. They dis¢hedidea that the duty of civil
disobedience should be limited to rare circumstsnaden one is required to
be the agent of injustice; rather they contend ¢hak disobedience should be
made obligatory in a more extensive sense. Accgrdm Gandhi, civil
disobedience should become a sacred duty whenttte Becomes lawless
and corrupt®® For him, civil disobedience is a necessary adjuncany
democratic political system. It is not only an irdr& right of citizens, but also
becomes a “sacred duty” when the State degenemtescorruption or
lawlessness. On this point, King's point of viewwery similar to that of
Gandhi. King claims that all people have a moral anlegal obligation to
obey just laws, but they have an equally importaatal obligation to disobey
unjust laws in order to obey a higher, naturaldimine law whose authority

preempts man-made law¥. “He who passively accepts evil is as much

39 |bid. Thoreau sometimes is misunderstood here. Actualigt Thoreau claims here is

that civil disobedience becomes a duty only whee snrequired to act as an agent of
injustice, rather than when injustice happens tietg. If one is not required to be agents
of injustice, then he is not obligated to practweil disobedience, even enormous
injustice exists in the society because, as Thorggily claims, one may have other
more important things to attend to.

%0 Mahatma Gandhi, “The Right of Civil Disobediencéfi, Non-Violent Resistance
gNew York: Schocken Books, 1951), at 174.

®1 “One has not only a legal but a moral responsyhit obey just laws. Conversely, one
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involved in it as he who helps to penetrate it. Wleo accepts evil without
protesting against it is really cooperating withi*f? It is obvious, in King’s

opinion, that both the general public and those taztically participate in

the evil are obligated to protest the unjust laWwijolr is a much stronger view
than that of Thoreau. Why do both Thoreau and Gahdll such a strong
view of civil disobedience as a duty? One possjglanation is that this may
be related to the roles of Gandhi and King in thiere, who were not only
philosophers but also leaders of major movemenmis,vého therefore needed

to persuade as many people as possible to join émehsupport their causes.

For modern scholars, the duty of civil disobedienomes from the citizen as
an independent and rational man. Each individua democracy has a right
and a duty to evaluate the laws and policies of gbgernment. While
formulating his own judgment, the individual maydashould seek the counsel
of others, but to be intellectually honest, asteonal man, the final decision
must be up to him. Accordingly, he must be resgadador his own decision:
“After his personal decision that an ‘evil’ existhe individual is morally
obligated to resist not only the evil, but the instentality responsible for

it.”3>® And so, according to Rawls, we are ultimately vidlially accountable

has a moral responsibility to disobey unjust lalwsould agree with St. Augustine that
‘an unjust law is no law at all.”” Please safranote 138, at 76-95.

2 Martin Luther King,Stride toward FreedortNew York: Harper & Brothers, 1958), at
102ff.

33 3. L. LeGrande, “Nonviolent Civil Disobedience aRdlice Enforcement Policy”,
(1967) 58The Journal of Criminal Law, Criminology, and P@iScienc&93, at 396.
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for our actions and therefore “we cannot divesselvwes of our responsibility

and transfer the burden of blame to othérs.”

B. The Nuremberg Trials

The scholars’ argument that one has a duty to diseimjust man-made laws
reflects the legal reasoning of the Nuremberg T#tsi which were

established to conduct trials of Nazis after theld@var Il. The judgments of
the Tribunals established the principle that arividdal has a legal duty to
disobey unjust state orders, to be disobediengraiise he will be legally and
personally responsible for carrying out unjust laesgen if he claims to have

merely obeyed superior orders.

The Nuremberg convicted twenty-two high-level Gemmgovernmental
officials of Crimes against Peace, War Crimes andme€s against
Humanity>*® Many of the defendants in these trials, criminalharged with
their acts of atrocity during the war, offered tthefense that they owed an
allegiance to the legally constituted Nazi governtrend in the performance

of their acts they were executing direct orderghis government and thus

%4 Supranote 85, at 389. Dworkin, as Rawls, believes thdividuals have natural
duties towards justice that override any commubégation in contravention to justice.
%5 Supranote 194, at 111.

%% From December 9, 1946 to April 13, 1949, twelvésaguent trials before the
Nuremberg Military Tribunals also took place untter authorization of the U.S.
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could not be held individually accountable for tbemes. However, this
defense was adjudged unacceptable by the tribuwhish indicated that the
fact the defendants were only following orders oflegally constituted

government did not serve as a sufficient defenbe; defendants were
obligated to exercise their individual conscienod guestion the morality or
immorality of their actions®’ Though the Tribunal did not extend
international criminal liability to low-level offials and combatants or to
civilians, it did stress that individuals have mational duties which

transcend the national obligations imposed by dtiimgevernments. Those
people who violate such international duties, whetbrivate citizens or
governmental officials, are subject to prosecuteomd punishment under
international law>® The International Law Commission, acting on theguiest

of the United Nations General Assembly, produced1850 the report,

Principles of International Law Recognized in thea@er of the Nuremberg
Tribunal and in the Judgment of the Tribufdd in which Principle IV is

about the defense of superior orders. Defensepdrgar orders, the principle
states clearly, is not a defense for internatiacrahes, although it might
influence a sentencing authority to lessen the Iperi@he fact that a person

acted pursuant to order of his Government or ofigegor does not relieve

%7 Supranote 353, at 397.

%8 Supranote 155, at 33.

%9 Yearbook of the International Law Commissi850, vol. Il. The Principles are also
available online at: <http://www.icrc.org/ihl.nsBEL/390>, last accessed on March 8,
20009.

209



him from responsibility under international law pitied a moral choice was

in fact possible to him.”

The Nuremberg Trials not only served as a modeihfernternational Military

Tribunal for the Far East, which tried Japanese&iafé for crimes against
peace and against humanity in its time, they a&b dgreat influence on the
development of international criminal law. The pipies established in the
Trials have been expressed in many internationavemations and in the
legislation of many states. For example, the Gale&onvention of 1948
clearly stipulates that “persons committing geneail any of the other acts
enumerated in article Il shall be punished, whethey are constitutionally
responsible rulers, public officials or private ividuals”3**® That is to say, the
defense of obeying superior orders, even under rmodetic form of

government, will not suffice to exempt the deferiddémom the crime of

genocide. Similar principles can also be foundhim Wniversal Declaration of
Human Rights, the Geneva Convention on the LawsCarsloms of War, and
the Convention on the Abolition of the Statute ahitations on War Crimes
and Crimes against Humanity. In addition, the pmes@y courts at The
Hague, for trying crimes committed during the Balkears of the early 1990s,

and at Arusha, for trying the people responsiblettie genocide in Rwanda,

350 Article IV, Convention on the Prevention and Punishment oftfi@e of Genocide.
Adopted by Resolution 260 (Ill) A of the U.N. GeakAssembly on 9 December 1948
and entered into force on 12 January 1951.
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are also obviously influenced by the reasonindhefMuremberg Tribunaf§®

C. Should Civil Disobedience Be Established as a Legaluty?

We learn from the Nuremberg Trials and subsequarisgrudence that
obeying superior orders is not a sufficient guaranto escape liability. In
other words, the Nuremberg Trials advanced a n@al leorm according to
which one should not obey a particular law or gréeen if it has been legally
and democratically accepted into the statute b6kThose who obey
illegitimate orders will probably be considerednuinals and penalized. In this
way, as remarked by Maria Tella, the Nuremberg dadmansformed the right
to civil disobedience into a duty, the non-fulfikmt of which was punished

accordingly*®®

The principle that emerges from the Nuremberg 3rialconsistent with the

%1 For a detailed a discussion of the influence @& Muremberg Trials, please see

Norbert Ehrenfreundlhe Nuremberg legacy: how the Nazi war crimesgdrédanged the
course of historyNew York : Palgrave Macmillan, 2007).

32 Certainly, long before the Nuremberg Trials, tlededse of superior orders has been
discussed and used in the court. The first recoudedf the test was the trial of Peter von
Hagenbach in 1484, where he stated that the vaatnogities that he had allegedly
committed were not his responsibility, for he waély ordered by his superior, the Holy
Roman Emperor of the time, Charles the Bold. Plesse Kingsley Chiedu Moghalu,
Global Justice: The Politics of War Crime Trialgreenwood Publishers, 2006). The
next recorded usage of the doctrine was the Geivlitary Trials that took place after
World War | of which the matter of Lieutenant Kafleumann was one of the most
famous. In that matter, the court accepted thendefand acquitted him. Please see Anon.,
“German War Trials: Judgment in Case of Commandat Kleumann”, (1922) 16he
American Journal of International Law04, at 704-708.

33 Supranote 178, at 159-60.
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thoughts of many liberal thinkers such as Thore@andhi, King, and

Dworkin who argued that civil disobedience shoutddonsidered a duty. But
others strongly oppose this view. For example, Agadaims that the

Nuremberg solution is not tenable: if, in principéeery citizen can determine
for himself whether the law ought to be obeyedrdtie no place for law; no
legal system is possible with that legal limitati@nd no society can exist
without a more or less acceptable legal syst¥nis far as civil disobedience
is concerned, this worry is not warranted; as aigeexlier, civil disobedience
is a strictly self-limiting and peaceful action whiis unlikely to lead to the
destruction of the legal order. However, therenigther problem which should
concern us if civil disobedience is establishedaasormal legal duty. The
problem is that the individual will be forced irdodilemma: on the one hand,
he is obligated to obey the law, otherwise he wdnddounished; on the other
hand, he has to ask himself continuously whethearéicular law should be
obeyed because if he obeys a law which is subs#gueonsidered

illegitimate, he might later be liable to punishm&3 This is an enormous

burden for the ordinary citizen who might not béeato judge the legitimacy

34 Schatz and Ariel (ed.X;he Lexicon of Citizenship, Society and Stédejr., 1989), at
59. [Hebrew]. Here cited from Chemi bin Noon, “Ciisobedience, Rebellion, and
Conscientious Objection”, online:_<http://www.iaipal/apage/5349.php last accessed
on April 20, 2009.

35 put it more theoretically, this reflects the camfbf two distinct legal world-views:
the practical law of the moment, applied by cowats a matter of expedience and
practicality; and the romantic law of principle whiembodied the eternal truth of natural
law and justice. Please see Matthew Lippman, “CRésistance: The Dictates of
Conscience and International Law versus the Amerdeadiciary”, (1990) 6-la. J. Int'l L.

5, at 36.
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of every law, especially given the abundance ofledine cases. Therefore,
even if a duty of civil disobedience can be essdiad, it ought not to be an
extensive duty; rather it should be extremely nario scope. There are two

reasons for this.

First, the duty of civil disobedience is not justif in borderline cases.
Borderline cases are those cases in which it fedlif for the ordinary people
to determine whether the law or superior order Ive® is legitimate. To
recognize a duty of civil disobedience in theseesagould be perplexing and
make any concept of legal order impossible. But s$iteation is totally
different in manifestly illegitimate cases. By “nastly illegitimate cases” |
mean cases in which the illegitimate nature orféiiacy of the superior order
is so obvious that every citizen with an ordinagnpse would be able to see it,
for instance, the genocide in the Nazi Germany redent-day genocide in
Sudan. In these cases, anyone who collaboratesthétlvil order should be
subject to punishment. In short, the duty of coidobedience does not arise
every time the legitimacy of a law or superior argein question, but it does
arise when the law in question is so manifesthgilimate as to contradict the
fundamental values of democracy. That is to saydtlty of civil disobedience
is not justifiable on an extensive base, but onlg limited sense, i.e. when the

illegitimate nature of the superior order is masiifenough.
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Second, the duty of civil disobedience does notyagzpall people. Ordinary
people have a very limited role to play in the deieation and execution of
the law. It would be unfair to ask them to be resole for what they do not
participate in and have no ability to control. Susérsons, according to
Michael Walzer, may be morally obligated to help thctims, but it would be
absurd to claim that they are similarly obligatedtl@ose decision-makers and
active collaborators because the ordinary peopteneaer incurred any duty

to do so°°°

Moreover, even if the duty is made applicablerdir@ary people,
that is to say, ordinary people would be punishedha decision-makers for
obeying the law, such a rule would not work weltdase the punishment
which may be imposed after the fact is much lessgdeous than the
immediate punishment which would be imposed if tfey the disobedient.
Therefore, it is proper for the duty of civil dismbence to apply only to

decision-makers and active collaborators for thesmple are either the origin

of the evil or its direct agents.

From the above analysis, we can see that civilbdideence does become a
duty in exceptional cases, as was the case in thhemhberg Trials. But, we

should acknowledge that this is not a typical appho the usual approach is
to conceive disobedience as a right and not asya Berhaps, this is the main

reason why, despite liberal thinkers’ claim thasitman’s right and it is man’s

356 Michael Walzer, “The Obligation to Disobey”, (19677 Ethics163, at 166.
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duty to fight the evil regimes and laws, the dutedry that men can be
obligated to disobey has not played as much agsathe right theory in the

development of democracy.

[1l. Who Is the Good Citizen?

After settling the question of right and duty, ndwvill turn to see whether
civil disobedience is a vice or virtue. Instead di$cussing the question
directly, we will see the issue from a differentgpective, i.e. the perspective
of the good citizen. Both vice and virtue have neaming if isolated from
human beings. Therefore, | will answer the vice amdue question by

answering the question of who is the good citizen.

The “good citizen” is a very broad concept that tendefined in different
ways. For example, it may be expressed by coniniguib one’s country’s
treasury more than one’s due according to the das lor by serving in the
army for longer than the term specified by lawserBfiore, before | begin to
discuss who the good citizen is, | must limit mydst to a certain
understanding. Here, the point | will focus onassee which conceptions of
citizenship would best advance democracy. Thatoisay, which kind of
citizen is the one who benefits democracy most: dhe who obey laws

always or the one who is prepared to practice aigbbedience in some
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situations?

In pursuit of this aim, | find a tripartite clags#tion of citizens is very helpful.
Therefore, | will divide citizens into three groyp®. the obedient citizen, the
conditionally obedient citizen and the rebellioitizen. After defining them, |
will turn to discuss which group serves the demogrbest. My final
conclusion is that those citizens who are prepar@dresort to civil
disobedience when necessary behave in the besestdeof democracy
because democracy does not demand that citizessribants but requires that
they be autonomous individuals capable of formuoéatiheir own ideas and

evaluating the laws and policies of the state.

A. Three Kinds of Citizen

In terms of citizens’ attitudes towards law abidamnd legal authority, three
kinds of different citizens can be distinguishelle tobedient citizen; the

conditionally obedient citizen and the rebellioitizen.

1. The Obedient Citizen. The obedient citizen takesore procedural view of
law, and would obey every law as long as it is deged by a qualified

authority. The most important tenet for this kindcaizen is that law is law
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which must be obeyed by everyone in the societythedawbreaker must be
punished as pre-stipulated irrespective of whonishend for what reason he
breaches the law. Certainly, these citizens mayngte at the injustice or
undemocratic nature or inappropriateness of the Ewvd sometimes they
might even stage a legal protest against the laivii®e imperfection of the
law does not affect their willingness to obey ittese it is their belief that
even imperfect laws must be obeyed before theylhaaged in a legal way.
Civil disobedience and other illegal means of clagghe law are never an
option for them. A typical representative of thiakof citizen is Socrates who
would rather to be executed unjustly than to ruayfom the prison because,
for him, obedience to the commands of the city (emadther authorities) is

precisely what it means to be just. The just peisdhe one who obey§’

2. The Conditionally Obedient Citizen. Conditioyatibedient citizens take a
more substantive view of law; they think that the/ Imust not only be enacted
through democratic procedures but must also contortme basic principles

of democracy in a substantive sense. In princippley acknowledge the need
for legal authority, either as a means of facilitgtthe reasonable coordination

of man or as a useful tool to protect and enhamseodracy, thus they are

37 Curtis Johnson, “Socrates on Obedience and Justi@90) 43The Western Political
Quarterly 719, at 721. Socrates' argument proceeds fronstditement of a perfectly
general moral principle to its application in hiarficular case: One ought never to do
wrong even in response to the evil committed bytlar but it is always wrong to
disobey the state; hence, one ought never to distitee state. And since avoiding the
sentence of death handed down by the Athenianworyld be an action in disobedience
the state, it follows he ought not to escafzit¢ 50e, 52¢)
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prepared to abide by the law legislated by thellagthorities; however, they
differ from the obedient citizen in that they wourdt confine their fighting to
the legal means to change the law if they find e repugnant and
inconsistent with the fundamental principles of deracy>®® They think that
law can be wrong or undemocratic, so it needs tscbatinized by individuals.
Moreover, legal means may be unavailable or ina@ffecto redress unjust
laws, so civil disobedience is vital. In short, tenditionally obedient citizen
is the one who would normally give priority to oloey the law, but
nevertheless, when the need arises, would brétkaugh civil disobedience)
in the name of democracy. Thoreau, probably onéheffew most famous
representatives of this kind of citizen, said, €ek...an excuse for conforming

to the laws of the land...l am but too ready to comf¢o them’®°

3. The Rebellious Citizen. The rebellious citizevlds a generally hostile
attitude towards law and legal authority. For tbaditionally obedient citizen,
the existing political system is roughly acceptalt®ugh its laws may
occasionally go wrong, so the conditionally obedigtizen is not willing to
revolt against the government, but rather seeksdtieess of some its laws or

policies. But the rebellious citizen completely ssnthe legitimacy of the

8 This does not mean that the conditionally obeditiren will resort to disobedience
of the law whenever they find the law repugnantm8tmes, even they believe the law is
unjust, they may still choose to obey the law, éfiedence to the overriding needs of the
common good of the community or just showing respacthe outcome of a democratic
Esrgocess.

Supranote 146, at 223.
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existing regime; therefore his aim is to changewhele system rather than
some of its laws. Correspondingly, rebellious eitig do not try to restrict
their fighting to peaceful disobedience as conddity obedient citizens do;

armed struggle, even terrorist actions, are albogtfor them.

B. Who Is the Good Citizen?

After mapping three kinds of citizen, it is timer fos to answer the question
that is of central importance: who is the goodzeiti? That is to say, what kind
of citizen do we need to support an effective demaic society? The answer
to this question would also be an answer to thestique whether civil

disobedience is a virtue.

a. The Obedient Citizen

One theory holds that the obedient citizen showdrdgarded as the good
citizen. The theory is based on the assumptiontthablve social problems
and maintain democracy, citizens must have goodacter; they must be

honest, responsible and, foremost, law-abiding neesbf the community/°

370 Joel Westheimer and Joseph Kahne, “What Kind 6£&i? The Politics of Educating
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There is much truth in this view. After all, sogies composed of numerous
men and women; if most of them are unused to defeto the law, it would

be hard to maintain order and justice. But whataglected in the theory is
that it fails to acknowledge that a satisfactorgisty cannot be achieved
solely on the basis of exact and narrow adhereodhe law’’* There are

important shared goods in the society that canelaéized only if there is a
significant body of citizens who have a sense ehrmmn concerns, and who
are prepared to stand up against the existing atytlibnecessary. Adherence
to law rather than disobedience of law is sometimese dangerous. As |
emphasized in Chapter I, historically, the mostilbée things, war, genocide
and slavery, have resulted not from disobediengefrom obedience. Seen in
this light, a theory that merely insists a stribedience of law fails to take into
account the dangers of life: the not uncommon tyyaof the majority, the

tendency of power to corrupt, the chauvinism ofarat and of groups within

nations®’?

A further failure of the theory is that it fails e the demands of democracy

for Democracy”, (2004) 4American Educational Research Jour2al7, at 240.

371 |seult Honohan, “Active citizenship in Contempgr&emocracy”, in Clodagh Harris
(ed.) The Report of the Democracy Commission: Engaginigedis, the Case for
Democratic Renewdh Ireland. Dublin: TASC and Democratic DialoguEhe report is
also available online at;_<http://www.tascnet.id¢dapl/Iseuli%20Honohan%20paper.pdf
last accessed on April 2, 2009.

372 Donald V. Morano, “Civil Disobedience and LegalsRensibility”, (1971) 5J. Value
Inquiry 185, at 187.
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on citizenships. The spirit of obedience to lawital to the smooth function
of democracy, but it is not about democratic citsd@p because tyrants of a
totalitarian regime would be as delighted as lemdiera democracy if their
citizens were imbued with the spirit of subservn€yrants, aware of their
fragile position, seek to sanctify their laws andke it impossible for citizens
to think and behave in an autonomous way. Thiegsessence of tyranny. But
it is different in a democracy in which citizen® @axpected to have their own
views about policies and laws. They are not exgetddollow the law simply
because it is law or because politicians or thbaiites tell them to do so; the
ideal situation is that they follow the law outafyenuine commitment, that is
to say, after a careful consideration of its meaitel demerits. Therefore, mere
emphasis on loyalty or obedience works againskihe of critical reflection

and action which is essential to the democratitespt’®

The powerlessness of the obedient citizen will bezaespecially apparent
when he or she is faced with a regime which is vawgrupt or has a high
tendency of slipping into totalitarianism. Undertrexe conditions, no legal
means is able to halt the degeneration of the regifhus, it is completely
necessary for citizens to hold the right of resiseaunder such circumstances

as an ultimate restraint on the political ordlérThat is to say, there is a

373 Supranote 370, at 244.
374 A wall of vigilant unyieldingness on the part bktrepresentatives of the people and
the people itself, collectively, may well be enligreufficient to prevent a decline into the
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different way to be a good citizen besides obetfireglaw unconditionally.

b. The Conditionally Obedient Citizen

| have argued above that the obedient citizen tstm® kind of good citizen
demanded by democracy. The good citizen shouldhédind of citizen who
has the spirit of obedience in the normal timeg, Wlio is also prepared to
resort to all necessary means, including illegaésprto protect democracy
when democracy or its fundamental values are ertadg This kind of
citizen is the conditionally obedient citizen. Te¢wnditionally obedient citizen
not only has the calmness and determination to nsakkemocratic order
possible but also has the vigilance to protecitiuer’”> According to T.R.S.
Allan, it is not the quiet submission to politicabwer, born of habit or
tradition or self-interest, which characterizes ¢fo®d citizen in a democracy,
but a cautious, more measured compliance, withl digobedience as a
possible last resoff® However, this point of view is not shared by eveny

and there are many arguments against it.

oppression of despotism. Please see Wolfgang Szhiildre Right of Resistance”, (1964)
74 Ethics126, at 127.

375 It is not the written laws, but the vigilance atetermination of these freedom loving
people with spirit of resistance and sacrifice wéue the best and most effective
safeguards against the loss of liberty, againghtticship. These, indeed, are words of
wisdom. See Guenter Lewy, “Resistance to Tyrannga3on, Right or Duty?”, (1960) 13
The Western Political Quartery81, at 595.

37 T, R.S. Allan, “Citizenship and Obligation: Civdisobedience and Civil Dissent”,
(1996) 55Cambridge L. J89, at 109.
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The first counter-argument is that social consegegrare difficult to predict
and an individual’s judgment is so subjective araséd that opposing one’s
judgment to that of society as reflected in itsdastoo dangerous. Even if the
original intention of the civil disobedient is telp the democracy, his action
might ultimately be counter-productive. Thus, itdsficult to say that the
conditionally obedient citizen is the good citizas his disobedience may do
more harm than good to the society. There are tleg®nses to this argument.
First, it is true that an individual’'s judgmentusreliable, but the same is true
of laws, which are not one hundred percent reliagilleer. It is not justified,
therefore, to ask the people to follow laws alwiHysSecond, there are some
laws that are obviously illegitimate, such as thtiss are in breach of basic
human rights and principles of democracy. Whenhhjgpens, it is completely
unjust to ask the citizen to follow the laws, esakg after all legal means
have been exhausted. Third, from a historical pointiew, democracy gains
much from civil disobedience. Although some specifacts of civil
disobedience might unfortunately do more harm ty@wod, civil disobedience
on the whole contributes significantly to the deyghent of democracy. Thus,

the occasional misjudgment of the conditionally dibet citizen will not

377 Truly, the fallibility of individual human judgmeris highly relevant in determining

the proper occasions for disobedience, but it béllunjustifiable to rule out disobedience
in all circumstances just because of the possiblébifity of judgment. See Kent
Greenawalt, “A Contextual Approach to Disobedien¢&970) 70Columbia Law Review
48, at 58.
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undermine his status as good citizen.

Another fear related to the first argument is th& kind of citizen’s judgment
about when to obey and disobey the law will leadetwible consequences
such as social chaos. | have already answeredukstion in chapter 11l when
| tried to justify civil disobedience by refutindnd arguments against civil
disobedience. There, | argued that there is kitHeger that civil disobedience
will lead to social chaos because of its highlyf-sestricting nature, for
example, its strong commitment to nonviolence aiitingness to submit to
punishment. But here | should add another argurfrent the standpoint of
human nature. As we know that to be a civil disedmtid means great
self-sacrifice; one who disobeys the law has toeerpce all the danger and
unpleasantness that comes with being a fightemagé#ie state. Sometimes,
he has to serve the cause at the risk of losingadfis freedom, even life.
Therefore, normally there are not many people antbegsociety who are
brave enough to be civil disobedients becauseehtrm-evading instinct of
human beings. In the words of the American Dedlanabf Independence of
1776, “mankind are more disposed to suffer, whiléseare sufferable, than to
right themselves by abolishing the forms to whiclytare accustomed.” This
is precisely why Richard Swedberg contends thar&lare many people who

show courage on the battle field, but this is migds common in life outside
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the military.®”® The human nature is such that only a few can lg good
citizens, i.e. citizens who are courageous enoaghdort to civil disobedience
when necessity arises. Most people choose tolj@ttave only after they see
that the success is forthcoming or the dangers haen greatly lessened.
Thus, social chaos is unlikely to be caused bydikebedience of these few
individuals under normal circumstances. Seen irtterdight, this is precisely
what makes the conditionally obedient citizen adyoitizen. Compared with
ordinary citizens, they are more determined, coewag and are more willing
to fight for the good of the whole society, irresipge of their own risk.
Obviously, there is a much easier path for themhimose, that is to say, to lie
back and obey any law, whatever the law happesayowhatever politicians
have made into law on the basis of selfishnessthmyt do not choose this
easier path by joining the obedient citizen. Ratheey choose a more risky
path by voluntarily taking a heavy responsibility theck the law of the
country and to guard the democracy which they shesio much. In other
words, they are determined to serve their counttyamly with their minds,

but also with their bodie¥?

378 Richard Swedberg, “Civil courage: The case of KiMittksell”, (1999) 28Theory and
Society 501, at 501. According to Richard Swedberg, a dseh definition of civil
courage is “to dare to act because of one’s caowiceven at the risk of paying a high
E7r9ice for this conviction”.

Supranote 146, at 221.
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c. The Rebellious Citizen

In response to my argument that the conditionatigdient citizen is a good
citizen, some might object that rebellious citizatso can satisfy the standard
because they are also determined, courageous amdd wike to risk
themselves for their cause. It is true that theeltelus citizen also can
contribute to the social good, if we admit rebellican ever be justified. But
we have to notice at the same time that rebel igtda only for those
extremely totalitarian regimes in considerationtioé potentially great and
damaging power of a rebellion. Often, what a rddeigs is not the seed of
peace and love, but the seed of a new cycle ofschad hatred. The rebellious
citizen’s contempt for authority and the sweepindgstructive power of the
rebel are too dangerous for most societies. Incasg, rebellion is not a real
choice for any kind of liberal democracy. No relgah be justified in the
context of a democracy, if it is a genuine, notyske democracy. Therefore,
rebellious citizens may be viewed as “good” andrageous under very rare
circumstances, for example, when rebellion waslyeateded in a cruel
regime such as the Khmer Rouge of Cambodia, hwbutld be totally wrong
to acclaim them as good citizens for all societiesause they lack the equally
valuable spirit of cooperation and obedience whgklearly needed by any

kind of society. At the very least, the rebelliatiizen is not the good citizen
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required by a democracy.

After analyzing three kinds of citizen, we can novgcern who the good
citizen is. Actually, the answer to this questicas tbeen hinted at by some
philosophers when they say that a vigilant yet gudtipeople are the best
safeguard of democrady’ To be more precise, the good citizen is not the on
who offers blind allegiance to the state or who signs infallibility to his
elected and appointed officials. Rather, the gdtden is a watchdog who is
legally responsible and prepared to violate lawghenbooks in order to be

true to the ideal democrady/

C. Citizenship and Democracy

There is a very popular view which holds that to decitizen under a
democratic system is very easy because he enjogasixe rights while at the
same time has only minimal responsibilities. Asestaed by political scientist
John Muller, “democracy is really quite easy; amywlit can do it.... People

do not need to be good or noble, but merely toutalle their best interests,

30 Guenter Lewy, “Resistance to Tyranny: TreasonhRiy Duty?”, (1960) 13The
Western Political Quarterl81, at 595. And also see Wolfgang Schwarz, “ThghtRof
Resistance”, (1964) Mthics126, at 127.

31 Supranote 372, at 189. Here, Donald uses the conssientitizen instead of the
good citizen.
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and if so moved, to express thef*’Is democracy really so easy that it

makes nobility and goodness unnecessary?

It is totally understandable that in a democracyppbe always pay more
attention to their own rights and interests thanthe duties and so-called
public interests because that is the way in whiemakracy is supposed to
work. It is widely believed that if diverse people a society are all
encouraged to protect their own interests and tsysutheir own happiness
and prosperity, then the ensuing interactions amdpcomises with each other
will be able to prevent a tyrannical dominance by &action or even coalition
of factions. The popularity of this view is reasbleabecause the pursuit of
self-interests makes democracy possible and opesdfibut it will be absurd
to assume that in a democracy nobility is unnecgsaatually, to be a citizen
in democracy is neither easy nor simple. The sméatition of democracy
needs citizens to take far more responsibilitieantithey would under
totalitarian regimes. In the totalitarian regimi responsibilities of a citizen
required by the state are simply to passively follthe law since the
authoritarian government has determined everytidanghim, even what he
should think. But the situation is totally diffetein a democracy, the smooth

function of which needs the extensive participatbrthe citizen and requires

32 Here cited from Ralph Ketcham, “Citizenship ando@democratic Government”,
online: <http://usinfo.state.gov/journals/itdhr/B%{de/ketcham.htm, last accessed on
April 18, 2009.
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that the citizen be able to exercise his own judymdt hopes that if a citizen
in a democracy follows a law, he is acting on hismmgudgment not merely
because he is told to do ¥3.The spirit of participation and the ability to
make independent judgments are essential to thetidmmg of democracy;
without the participation of the citizen or withotlte citizen who has the
ability to evaluate the policies of the governmatgmocracy would lose its
base. The concept of democracy presupposes themoat obligation. It is
built on the assumption that many of its citizensuld fulfill their
responsibilities of participation and exercise tthability to distinguish
between laws that are worth supporting and those¢ #me corrupt and

oppressive and which ought, therefore, to be ovexth.

Therefore, in a democracy, the good citizen is ori® has a spirit of
participation and an ability to make independemigjuents rather than one
who is accustomed to obeying everything decreethéygovernment, for it is
those active and independent citizens who make dexop possible.
Although the unconditionally obedient citizen geallgris not punishable, he
or she becomes meritless compared to the partivgpatizen. This may serve

as additional proof that the spirit of the condiatly obedient citizen is more

33 He may, of course, rely on the judgment of otmeose or less, but he must be able to
find reasons for trusting that judgment and to sdbeir opinion in light of contrary
indications. Or as said by Allan, a citizen’s olggdie to the law should be an expression
of his considered and deliberate judgment thataromty to law is justifiedT.R.S. Allan,
Law, Liberty, and Justice—The Legal Foundation8uitish Constitutionalism(Oxford:
Clarendon Press, 1993), at 125.
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compatible with democracy than that of the obedo#izen.

V. Summary

Civil disobedience can be a right in a limited sen<. in the sense of being
entitled to some kind of punishment mitigationcén also be a duty at the
same time, though only in very rare circumstandé® ideal citizen needed
by democracy is not a citizen who is ready to odey order of the state, but a
citizen who holds a critical view of the state, ieecitizen who would like to
obey the law under normal circumstances but atsdme time who is not

afraid of resorting to civil disobedience to defetemocracy if necessary.

Since civil disobedience can be a right, and eveduly, and since civil

disobedients might be hailed as ideal citizens ehacracy, an important
guestion that follows is how to reconcile civil diedience and democracy.
The most important goal in reconciling civil disolence and democracy is to
find a way to soften the predicament of civil disdkents. It is improper to

punish civil disobedients on the one hand and,henather hand, call them
heroes. If they are regarded genuinely good cisizeno are an integral part of
democratic society, that society in turn must shioem due respect. So, in the

following chapter, | will explore possible waysdding so.

230



Chapter VI:

The Reconciliation of Civil Disobedience and Demoearcy

| explained in previous chapters that civil disakede plays a substantive
role in the development of democracy and the aitdobedient, not the
unconditionally obedient citizen, is the good @&hz But the fact is that civil

disobedience has never been warmly welcomed byf@ny of government.

Even in today’s liberal democracies, it still fadesrce resistance from the
state; sometimes it is directly denounced as prafumisguided and as a
threat to safety and democracy. Consistent withattieude of the state, the
existing criminal system also punishes the civdotiedient harshly and the
court generally refuses to take the special cir¢cantes of civil disobedience
into account. The state fears that if civil disakede, a form of purposeful
breach of law, is given special consideration, whmwle criminal law system
will collapse. However, in this chapter | will aguagainst this view by
insisting that the democratic state is obligatedadlerate civil disobedience
and there is a viable way to make changes to tlmiral system to

accommodate civil disobedience. My argument wilbbesented in two steps:
First, | emphasize that democracy has a specipbnssbility to tolerate civil

disobedience. Though the authoritarian regime kiasygeason to be afraid of

civil disobedience, democracy does not. Civil detiBnce poses little danger
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to the subsistence of democratic system even thaugiould topple a
totalitarian regime. Second, | analyze how to ada@tcriminal law system to
accommodate civil disobedience, that is to sayalleviate punishment for
civil disobedience. A variety of suggestions hagerbproposed by scholars on
this point, for example, both the mistake of lawetise and the good motive
defense have been proposed as defenses for @uibelilience, but neither of
them has been widely recognized. My argument begitts the analysis of
the advantages and disadvantages of these suggegtiter analyzing them, |
propose a solution: the establishment of a pardielense as the most
appropriate way to soften the punishment for aigbbedience. | also suggest
that in those not so liberal states without a cdemejudicial system, the
protection of civil disobedience under constituteomd other legislations may

be considered.

|. The Appropriate Response to Civil Disobedience

Though the contributions of civil disobedience e social development are
generally recognized, there is no unanimity, battoag the professionals and
the laymen, on how properly to treat the perpetsatd civil disobedience. It

has been claimed by most scholars that they have punished since they are

law breakers. The voice which calls for the exeomptf punishment for them
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is weak. But here, | will join the latter group lyguing that a democratic
society, to distinguish itself from an authoritariaegime, has a special
responsibility to tolerate civil disobedience. Thjgecial responsibility comes
at least from three aspects: first, civil disobed& poses less danger to a
democratic society than to an authoritarian regimneother words, civil
disobedience is more affordable to the democrgstesn; second, democracy
is a system which is committed to leniency and braent, while the
dictatorship is just the opposite; third, democrasya system which is
committed to justice, so it is highly problematio punish the civil

disobedient.

A. Different Attitudes towards Civil Disobedience

Civil disobedience as a strategy of resistancee@téd with both respect and
revulsion®®* Scholarly opinions fall between two limits. Oneidentifiable

with conservativism, which holds that civil disoleate is incipient rebellion

34 It deserves to notice that images of civil disabede from past times are more easily

to be respected and appreciated. For example, favidwsuggest that African-Americans
were wrong to protest segregation in the Southitbyng at whites-only lunch counters
and refusing to leave, or by refusing to move ® lack of the bus even though these
actions obviously broke the then-valid law. Simifaimages from other countries are
also more easily to be respected. For exampleptb&stors in Tiananmen Square in
1989 are highly regarded in western society, dutj@same time, not so popular in China.
One explanation for this is because civil disobecéeactions happening now and here
may bring chaos or other harms to the society im, become annoying to the people.
However, when civil disobedience under evaluat®ifirom other countries or the past,
the people are more probable to be detached farghnaot to let their considerations of
private interests interfere with their judgments.
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and must be punished according to law. The othenishe outer frontier of
institutional libertarianism and claims that cidisobedience as “non-violent

revolution” should be given legal immunity?

How should the government deal with those who pradtivil disobedience?
Many people think that the answer is obvious: theyst be punished if they
have disobeyed the law. As Charles E. WyzanskigiChidge of the United
States District Court in Boston, said: “Disobediema long step from dissent.
Civil disobedience involves a deliberate and pusidd breach of legal
duty.”®® There is no immunity conferred by the Constitutaond laws of the
United States to those individuals who insist amght of civil disobedience.
The philosophy that a person may determine for aiinwghether a law should
be obeyed or resisted is foreign to the rule-of-thaory®®’ It is also held by
this view that even personally the civil disobederdeserves sympathy, but
officially they must be punished, as claimed by R¥8sident John F. Kennedy
in the 1960s. At the time of the black demonstratidn Birmingham,
Kennedy gave many signs that, as an individualyag in sympathy with the
goals of the demonstrators, but he also madeatr that, as Chief Executive,

he could give neither permission nor approval &hsactions®®

35 Supranote 76, at 42.

3% Here cited from Lewis H. Van Dusen Jr., “Civil biedience: Destroyer of
Democracy”, (1969) 58merican Bar Association JournaR3 at 123-6.

%7 Forman v. City of Montgomerg45 F. Supp. 17, 24-25 (M.D. Ala. 1965).

388 Supranote 332, at 3.
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Some are even less sympathetic, insisting thak disobedience be treated as
terrorism3° What makes these people hold such a strict viewcioii
disobedience? Probably, the most common argumeheislippery argument
which | have discussed in Chapter Ill. The argumgmhade from the danger
of instability and anarchy, which states: if evépm, Dick, and Harry takes it
into his hand to disobey the law whenever he thimksessary, anarchy may
result®® This point of view was stated very clear by Victdanson in his

recent article “Socratic Question: What Is the Rafleaw?” According to this

article, if civil disobedience is immunized,

the entire edifice of a once unimpeachable legslesy will collapse.
We (America) would then become no different fronosh nations
whose citizens are now fleeing to our own shoressttape the wages
of lawlessness. That worry is why Socrates, 2,44y ago, taught us
that the deliberate violation of the rule of lawwia have been worse

for ancient Athens even than losing its greateBopbpher®*

39 For example, please see “Criminalizing Civil Diedience” which talks about civil

disobedience of green movement and “eco-terrorism”,online:
<http://www.sourcewatch.org/index.php?title=Crimling_ civil disobedience, last
accessed on January 9, 2009. Also see Steve WéEswmiemic: The Move to Label All
Civil Disobedience ‘Terrorism™, online:
<http://www.infowars.net/articles/december2006/0at2rror legislation.htm last
accessed on January, 2009.

39 sypranote 170, at 550.

%1 vVictor Davis Hanson, “Socratic question: What I trule of law?”, online:
<http://www.victorhanson.com/articles/hanson061966lh, last accessed on December

23, 2008.
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Certainly, there are also other arguments whichuaexl by conservatives to
support their strict view on civil disobediencet bere | will not elaborate and

analyze them; | will withhold my comments on thentilater.

In sharp contrast to the above standpoint is tlegv\hield by some liberals
whose outstanding representatives are Thoreau, KnyorRawls and

Habermas. Though their conclusions are based derelit arguments, they
agree that civil disobedience deserves some kindi@fation. Dworkin argues
that there are good reasons for not prosecutingetheho commit civil

disobedience. One obvious reason is that they @cbfobetter motives than
those who break the law out of greed or a desirsutovert government.
Another reason is that our society suffers a ldgs punishes a group that
includes some of its most loyal and law-respectitigens. Jailing such men
solidifies their alienation from society, and abées many like them who are
deterred by the thred?? Rawls is of the same view that civil disobedience
should be tolerated to some degree; he argues‘dbatts should take into
account the civilly disobedient nature of the pstde’'s act, and the fact that it
is justifiable (or may seem so) by the principleglerlining the constitution,

and on these grounds reduce and in some casesndushe legal

392 Supranote 206, at 435-6.
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sanctions®® For Habermas, tolerance of civil disobedience ligraus test
for democracy. If civil disobedient is treated ascraminal and punished
accordingly, that means the democratic system istoded into the

authoritarian legalisri™*

B. The Responsibility of Leniency to Civil Disobedince

These two views about the treatment of civil digsheece have co-existed for
a very long time; neither can persuade each othetually, this is not a
guestion of right or wrong. Both of them tell paftthe truth. However, | find
the liberal view more persuasive, on balance, kmxaafter comparing
democracy to dictatorship | find that democracy &apecial responsibility to
tolerate civil disobedience. Even if it cannot tate all acts of civil
disobedience, it should at least tolerate somes Hpecial responsibility
comes both from the inner characteristics of deamcand from the peaceful
nature of civil disobedience which determines that not a significant threat

to the order of a democratic society.

393 Supranote 85, at 339.

394 Jurgen Habermas, Gradanska neposlusnost- test maokfatsku pravnu drzavu,
Gledista, Beograd, br. 10-12/1989., str..6Here cited from Branislav Stevanéyi
“Theoretical and Valuable Foundations of the RightCivil Disobedience”, (2005) 4
Philosophy, Sociology and Psycholdhyat 8.
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a. The Dangers Posed by Civil Disobedience

Civil disobedience actions have been harshly peedlin authoritarian or
guasi-authoritarian regimes, past and present,usecidiese regimes generally
do not distinguish civil disobedience from ordinamymes. The leaders and
activists of civil disobedience movements are otierested, jailed, and even
executed as being no different from other crimin@alsd they may even be
seen as worse). So why are rulers of the authiamt@egimes so afraid of civil

disobedience?

The answer lies in the fact that civil disobedieposes a great danger to the
rule of the authoritarian regime. From the pergpectf traditional liberal
theory, the rule of an authoritarian regime iggilenate because it is not based
on the consent of the governed. It is also supptisadsuch a system is not
good at responding quickly to the needs and aspir®bf the populace due to
the restriction of dissenting channels. In suchemmocratic systems, many
individuals thus feel alienated from society; irgendissatisfaction is also
prevalent among the people. However, because Iparsities may be meted
out by the authoritarian government at any timssatisfaction is generally
only latent. But it is very easy for that dissaigfon to be ignited by acts of

civil disobedience. If the populace finds that dring actions go unpunished
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or the punishment imposed by the government isongdr unbearable, they
might abandon their attitude of submission andnsie quickly transforming
latent dissatisfaction into overt, large-scale stesice beyond the control of
the authoritarian regime. This is precisely whatgened in East Europe and
former Soviet Union where communist rule collapsed short time once the
people found that the control of the governmeniab®ee not so strict° The
act of civil disobedience itself might cause litti@rm to the totalitarian regime,
but the enormous dissatisfaction it ignites couldwf the whole system. In
fact, this is also why normal protests such as destnations, sit-ins, and
strikes are also largely prohibited in undemocratégimes. Dictators
understand that even limited protests could igthiteeenormous anger among
the people. Therefore, any dissent, not merely digbbedience, is viewed as
extremely threatening by the dictatorial ruler atitgrefore, the scope of
dissent is so limited in authoritarian regimes tactically any form of open

protest is forbidden.

But it is totally different in democratic states.emocratic systems are
supposed to be founded on the consent of the peaptethere are various
dissenting avenues to facilitate communication ketwthe ruled and the
government. Thus, in democratic systems, intenssatisfaction is mostly

concentrated in a very limited population; evenraxie forms of protest

3% For specific cases, please see Elliot M. Zash@iyil Disobedience and

DemocracyNew York: The Free Press, 1972), at 280-4.
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evoke little sympathetic response from the genmoaulation. Therefore, civil
disobedience rarely causes the disruption of thelevbociety in a democratic
system, even though it can be very destructivéécauthoritarian regime. As
Gandhi remarked, while civil disobedience is dangsrto the autocratic state,
it is harmless to a democratic state which is mgjlto listen to the voice of
public opinion®**® The rare instances in which serious disruptioescaused
by civil disobedience only serve as a reminder soahething has gone wrong
in the democratic society and adjustments are tisgeeeded. Seen in this
light, democracies need not view civil disobediease serious threat, at least
not to the same extent as an autocratic regimasgedt which is threatening

to rulers in one system will not necessarily dissreulers in anothé?’

Therefore, it is reasonable to conclude that @isbbedience is a less serious
threat to a democratic society than it is to amenattic regime. In a democracy,
civil disobedience enhances democratic legitimauoy @ the same time poses
little danger to the continuing development of deracy, whereas in an
autocratic regime, civil disobedience enhancesdiserepancy between the
official and real order, between an artificially im@ained picture of political

community and the inner desire of the people fgusa society*® In short,

3% M. K. Gandhi,Non-violent Resistand®lew York: Schocken Books, 1961), at 174.
397 Supranote 50, at 270.

398 “In constitutional democracies, it contributesth® restoration and recruitment of
legitimacy, while in authoritarian regimes it enbas discrepancy between the official
and real order, between artificially maintainedtyie of political community and the
normative claim in shifting its identity.” PleaseesBranislav Stevanayi “Theoretical
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while the effect of civil disobedience in a demaicrasociety is to help it

become more stable, its effect for a totalitariagime is to accelerate its
dissolution. It is appropriate and obligatory, #fere, for democratic systems
to adopt a more tolerant attitude towards civilobedience than totalitarian

regimes which are generally intolerant of any ogissent.

b. The Commitment to Tolerance

One characteristic of liberal democracy that isl $aidistinguish it from other
types of political systems is the great tolerantat it extends to political
dissenters. Rather than suppressing political disses did by authoritarian

regimes, democratic systems encourage differemtsvie be expressed.

The typical attitude of authoritarian regimes togvgyolitical dissident is
characterized by two essential features: orthodary the repression of
dissent. First, the regime maintains an orthodokyclv takes the form of an
officially approved political, religious, or moradeology. Second, dissenters
from that orthodoxy are persecuted, prosecutedn asther ways officially

excluded from full participation in the politicabmmunity**® Generally, such

and Valuable Foundations of the Right to Civil iedience”, (2005) 4hilosophy,
Sociology and Psycholody at 8.
39 Steven D. Smith, “The Restoration of Toleranc&990) 78Cal. L. Rev305, at 308.

241



a regime is not prepared to tolerate any politdiasent even when it is not
threatened by an immediate revolution or any otdastantial forces which
can endanger its existence. But this is not the ¢asdemocratic systems.
Democratic systems welcome, even encourage, neas idad changes,
because the existence of different theories andi@mms is seen as a core
requirement of democracy: “it is only through fréebate and free exchange
of ideas that government remains responsive towitieof the people and
peaceful change is effectet’® Accordingly, democracy takes a very tolerant
attitude toward dissenters: “Ruthless tactics tingght be contemplated in
other societies are not entertained as real atieesd in a democratic
AO1

society.”~ Democracy is a system which has a strong committodeniency

and tolerancé®

But the commitment to tolerance does not necegsamidl automatically mean
that democracy must tolerate everything, from peéde violent dissents.
Tolerance should not be unlimited. Even democraticieties must remain

vigilant against the tendency of tolerating too mu@ds suggested by

% 1n De Jonge v. Oregon, the United States SupremetCspeaking through Chief

Justice Hughes: “It is only through free debate drek exchange of ideas that
government remains responsive to the will of thepte and peaceful change is effected.
The right to speak freely and promote diversitydefas and programs is therefore one of
the chief distinctions that sets us apart fromlitaid&an regimes."De Jonge v. Oregon,
299 U.S. 353 (1937).

01 sypranote 85, at 339.

“92 1t is argued that tolerance, traditionally coneely involves an asymmetrical,
paternalistic relationship between a sovereignypamtl the tolerated party. The sovereign
party unilaterally bestows tolerance upon the ikt party as an act of benevolence.
Lasse Thomassebeconstructing Haberma®New York: Routledge, 2008), at 70.
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Bollinger, we have only a limited capacity to t@ler because it is dangerous
to become too toleraft® Therefore, we must see whether civil disobedience
is beyond our capability to tolerate before we edt@ur leniency to it.
Actually, the question has been answered well bwlRaanalysis. When
responding to the questions: “How shall citizensadiberal democracy treat
those who are politically unreasonable? Does jastarjuire the tolerance of
the intolerant?” Rawls’ answer is clearly “no” ifidy threaten security and
public order. But he points out further that ifyHare of no immediate danger
to the equal liberties of others,” then the intatdrshould be tolerated, not
suppressed®* The rationale behind Rawls’ answer is clear: amftscivil
disobedience may be restricted if they pose a thoethe liberty or equality of
others, otherwise, they should be tolerated. Thgplies that civil
disobedience should be tolerated in principle; dnlyare cases, in Rawls’
own words, “only in the special cases when it isassary for preserving equal
liberty itself”, should the limitation apply. How amny acts of civil
disobedience threaten liberty itself by endangetirggpublic order? This is a
guestion which has been settled in Chapter Illteldity, very few acts of civil
disobedience can endanger liberty itself due tobdweign character of civil
disobedience and other reasons considered ea@edl disobedience

committed by individuals, and even mass civil desience, rarely brings

93 Lee C. BollingerThe Tolerant Society: Freedom of Speech and ExdteBgieech in
America(New York: Oxford University Press, 1986), at 189.

94 Here cited from Leslie C. Griffin, “Fundamentalignom the Perspective of Liberal
Tolerance”, (2003) 2€ardozo L. Revi631, at 1631-36.
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panic and chaos to a democratic society. Thus,safe to conclude that most

civil disobedience is entitled to be toleratedome sense by the democracy.

c. The Problem of Punishment

It might also be excessively unjust and problematic punish civil
disobedience as ordinary offences. As has beenedrgearlier, civil
disobedience is committed not or not only for peedogain but for the
interests of the whole society, or the so-callethitmn good'® It is often in
the interests of everyone involved, including dermatc institutions, the
development of which depends on the ability ofedéht views to be fully
discussed and communicated. Punishing civil disieioeg which is beneficial
to democracy, therefore, is counter-productivettierwhole society. From this
it follows that a democratic government has a speesponsibility to try to
protect civil disobedience and soften the predigatnué its practitioner§?®
King on the one hand received a Nobel Prize and kh@sored for his
contribution to society by the President of thet&aiStates, but, on the other
hand, he was prosecuted and jailed for his actilsni$.always necessary, we

might ask, that the person who performs civil destibnce be arrested and

%5 The idea of the ‘common good' is taken from Thomgsinas'Summa Theologiadt
is not a utilitarian view of the greatest numbett, instead includes everyone in society.
%% Supranote 206, at 445.
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punished? Why must a man suffer for an act whitimately benefits society?
Would it not be possible to make some provisiorstow leniency and to
soften the predicament of such courageous prawita#°’ The answers to
such questions are contentious. But, if a govertndeserves the name of
democracy, it cannot be indifferent to the suffgriaf these courageous
practitioners and punish them as ordinary criminalkile claiming to be a

democracy committed to fairness and justice.

Actually, according to classic theories of punishiné is also problematic to
punish civil disobedience. Since the civil disoleediis a good man and does
not commit the “crime” for his own interests, theseno need to punish him
for the purpose of correction. Similarly, it is @lsappropriate to punish him
for the purpose of retribution since his acts bralignost no harm and may
finally be proved in the interests of the commondjand helpful to the social
development. It seems that the only theory whiah sigpport the punishment
of civil disobedience is the deterrence theory Whitaims that punishment
may be justified by the need to prevent more pefipta imitation?°® That is

to say, the penalization of civil disobedienceesessary because others might

follow suit. This sounds reasonable under someugigtances, especially in

97 Francis A. Allen, “Civil Disobedience and the Lé@ader,” (1967) 36J. Cin. L. Rev.

1, at12.

“% There are theories of punishment other than retdb, correction and deterrence that
we have mentioned here, but other theories seelysaadifferent combination of these
three theories.
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those cases which are very likely to stir largdesamitation. But it must be
noted that it is highly unjust to punish one persolely for the reason that his
actions may be imitated by others and the severgsipment for him may
deter others from imitatioff? The use of such a tactic to deter imitation must
be with conditions and limitations in a democrackick is committed to

building a just society and treating everyone alike

What, then, is the appropriate stance which shdddassumed by the
democracy to civil disobedience? The answer isrctb@ democratic system
has a special responsibility to be tolerant of Ictisobedience; it should
tolerate civil disobedience in some sense as I@mgtsasubsistence is not

endangered.

[1. Civil Disobedience and Punishment

| considered above how democracy should respomivilodisobedience and
the final answer is that democracy should assun@esant stance to civil
disobedience. But the question remaining is howhiow the tolerance, i.e. in

what way should democracy express its toleranc@vib disobedience? The

99 More about the deterrence theory, please see MoSganmerfield, “Evolution of
Deterrence Theory”, online:
<http://www.associatedcontent.com/article/32600emn_of deterrence_crime_theory.
html>, last accessed on November 6, 2008.
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most important way, undoubtedly, is to reduce amielate the penalty for
civil disobedience. But how can this be done speadlfy? In my opinion, the
legislative branch, the executive branch and thejal branch of the state all
have a role to play. But, | believe, in most caskat the most trustworthy
branch which can be charged to protect civil disidrece is the judicial
branch. This is not only because the court is drakplace where disputes are
mostly expected to be fairly resolved, but alsoabse “the proper treatment
of civil disobedience requires a highly individuad consideration of the facts
of each particular casé* In contrast, the legislature can only pose thetmos
general criteria under most circumstances. AsHeretxecutive branch, due to
the fact that it will inevitably be a party to tlkspute emerging from civil
disobedience, it seems unwise to trust it with tdek of judging whether to
punish the civil disobedient.

Thus, in the following paragraphs, | will mainly pound the courts’ role in
protecting civil disobedience. But this is not &ngt that the legislative and the
executive branch also can play an essential roledéfending civil
disobedience. Under certain circumstances, for ei@amin those
partially-liberal countries without an independgmdicature, the legislature
has a far more important role to play than the tcoarprotecting civil

disobedience. Therefore, the role of the legistatamd the executive branch

10 Christoffel Hendrik Heyns, “A Jurisprudential Agais of Civil Disobedience in
South Africa”, Thesis submitted for the degree Docf Philosophy, Faculty of Law,
University of the Witwatersrand.
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will also be succinctly discussed.

A. The Courts’ Role in Protecting Civil Disobediene

As mentioned earlier, the courts are generallyha liest position to evaluate
acts of civil disobedience. In the past, legal $atsohave recommended a
variety of options for the court to consider in feaing civil disobedience.
Some suggest protecting civil disobedience by ektenthe necessity defense;
some claim that the mistake of law defense is beitele still others claim
that the good motive defense is more proper. Howéwvany opinion, none of
these suggestions is sufficient. They are eithepraatical or with

unacceptable drawbacks. Next, | will consider theggyestions one by one.

a. The Necessity Defense

The necessity defense is a social policy that neizeg that individuals should

at times be free from legal restraints in orderatmid imminent, serious

S411

harms:™~ When proved successfully, it justifies criminalhbgior, thereby

avoiding the application of the usual criminal riNghat, then, constitutes a

1 Steven M. Bauer & Peter J. Eckerstrom, “The Stédele Me Do It: the Applicability
of the Necessity Defense to Civil Disobedience981) 39Stan. L. Revi173, at 1174.
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necessity defense? There are many theories alb®udoiistitution, among
which the four-prong test is probably a typical amenany jurisdictions. The
four-prong test holds that four requirements mstiet before the necessity
defense can be accepted.First, the defendant was faced with an evil and
chose the lesser evil, which is the reason whyniheessity defense is also
known as the “competing harms” or “choice of evitsfensé&" second, the
harm was imminent; third, the defendant must realsignbelieve that his act
is essentially helpful to the avoidance of harngttis to say, a reasonably
cause-effect relationship must be anticipated waade; fourth, there was no
other legal choice but to violate the law. All taeequirements mirror the
principles on which the defense of necessity issthagustice is not always
served by blind adherence to the law, and theretiames when a technical
breach of the law will bring about a more desiralelgult than adherence, so it

is unjust to punish such persons who seek to aelesgreatest good.

The necessity defense is very attractive to thectpi@ers of civil

disobedience because it allows them to deny guthhaut renouncing their

12 For example, irUnited States v. AguilafUnited States v. AguilaB83 F.2d 662, 693
(9" Cir. 1989)), Judge Roger Vinson ruled as such. i@ it is still a disputed issue on
what makes the necessity defense and differentrifseanay have very variable
requirements. Other requirements often mentionedchyplars include: a defendant must
ceased to engage in the prohibited conduct as a®dine danger passed and s/he did not
her/himself create the danger s/he sought to aatoid

3 Luke Shulman-Ryan, “The Motion in Limine and theaietplace of Ideas:
Advocating for the Availability of the Necessity f2ase for Some of the Bay State's
Civilly Disobedient”, (2005) 2%V. New Eng. L. Re299, at 315.
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values and beliefs. In addition, the necessity mkdealso allows civil
disobedients to voice their reasons for lawbreaking public forunf** As
noticed by Bauer and Eckerstrom, the elements ef ritbcessity defense
provide an excellent structure for publicizing ahebating political issues in
the judicial forum. “In proving the imminence ofettharm, they demonstrate
the urgency of the social problem. In showing te&ative severity of the
harms, they can show the seriousness of the sexlalhey seek to avert. In
establishing the lack of reasonable alternativdgytcan assault the
unresponsiveness of those in power in dealing thighproblem and prod them
to action. And in presenting evidence of a causkltionship, they can argue
the importance of individual action in reformingcty.”*'®> The opinion that
the necessity defense should be made availablbet@ractitioners of civil
disobedience is also supported by many philosogfh&rs practice, however,
courts in most jurisdictions have been very unréeepo political necessity
arguments. For example, in the United States, alistuall protesters who tried

to avail themselves of the defense lost in the tc@urccess is very rafé’ It

is generally insisted by the courts that thereoi:iecessity for the protestors to

14 James L. Cavallaro, Jr., “The Demise of the RualitNecessity Defense: Indirect Civil

Disobedience andnited v. Schodh (1993) 81Cal. L. Rev351, at 355-356.

15 Supranote 411, at 1176.

*1® There have been numerous articles about this agurlease see, for example, Luke
Shulman-Ryan, “The Motion in Limine and the MarKkate of Ideas: Advocating for the
Availability of the Necessity Defense for Some bé tBay State's Civilly Disobedient”,
(2005) 27W. New Eng. L. ReR99, at 299-364; And also see John Alan Coharyil‘Ci

Disobedience and the Necessity Defense”, (200Piefe L. Revill, at 111-175.
*17 Supranote 414, at 351-2.
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break the law. For example, in the protest againstear plants and armament,
almost all protesters who committed civil disobede by trespassing on
property and blocking the entrance to nuclear plardre denied the necessity
defense on the grounds that there had been no ieminiglanger and the
trespassing protesters could not reasonably halevée that their actions
would halt the manufacture of nuclear matertaitsSimilarly, the defense has
also been denied in civil disobedience cases imvglprotests against U.S.
policy abroad, the homeless problem, lack of fugdiar AIDS research,
harmful logging practices, prison conditions, aloort environment

movements, and human and animal rights violatfohs.

Some theorists claim that it is wrong for courtsrtde out the necessity
defense as a way to soften the punishment for disdbediencé®® However,
| cannot agree with them even though | share thewvihat the civil
disobedient must be tolerated as far as possitded@mocracy. The following
reasons make me believe that the necessity defens® the proper way to

pardon the civil disobedient.

18 please see, e.@tate v. Marley54 Haw. 450, 509 P.2d 1095 [Haw. 1973].

419 “Necessity Defense”, online:
<http://legal-dictionary.thefreedictionary.com/Nesity+defense, lasted accessed on
December 12, 2008.

20 For example, see the arguments of William P. @yigWilliam P. Quigley, “The
Necessity Defense in Civil Disobedience Cases:@inthe Jury”, (2003) 3&8ew Eng.
L. Rev.3, at 3-72.
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In the first place, applying the necessity defettseivil disobedience cases
will extend the necessity defense too much. Thadbglrules for the necessity
defense were always purposely flexible from theifb@gg so that justice can
be served, it cannot provide a broad protectionthte actions of civil
disobedience. Perhaps because of this, some ttseodall for the
re-explanation or re-invention of the necessityedsé in order to let civil
disobedience actions be protected by it. Williamg@y, for example, claims
that the four-prong test used by American courévaluating the availability
of the necessity defense in civil disobedience sasetoo strict and a
re-explanation of the defense is desperately ne&dade argues, for instance,
that the imminence requirement of the necessitgrief should be eliminated

altogethef*??

the causal relationship between civil disobedieacgon and
the harm it seeks to prevent should only be prasdeasonabl&’ and the

lack of reasonable alternatives ought to be inetgar as no highly effective

*1 |pid., at 51-4.

422 A significant hurdle with the necessity defenseciuil disobedience cases is the
requirement that the evil which is sought to beide® be imminent. Courts will tend to
find that the danger perceived by the civil disdbatiwas not in fact imminent, and
therefore there was ample time in which to pursesonable legal alternatives. John
Alan Cohan, “Civil Disobedience and the Necessifdhse”, 6Pierce L. Revlll, at
127.

3 One of the greatest difficulties in advancing thecessity defense in civil
disobedience cases is the need to show that tseee dausal efficacy between the
defendant’s conduct and the evil sought to be aderfhe courts generally make two
points in connection with the causal nexus fadimst, that the defendants failed to show
a reasonable belief in a causal link between tbeirduct and averting the imminent
danger; and second, that in faélsere was no causal efficacy in that the actioledaio
avert the imminent danger. Please see John AlamrGCdiCivil Disobedience and the
Necessity Defense”, Bierce L. Revl1ll, at 133.
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alternatives rather than no alternativé$.Undoubtedly, such purposeful
re-inventions will allow civil disobedience to bewered by the necessity
defense, but unfortunately these inventions unaljdextend the necessity
defense so much as to include almost all of thebtaaking actions.

According to the court irPeople v. Webgf*® to accept the defense of
necessity in such cases would mean that “markeis beapillaged because
there are hungry people; hospitals may be plundinedrugs because there
are those in pain; homes may be broken into becthese are unfortunately

some without shelter; department stores may beldmizrgd for guns because
there is fear of crime; banks may be robbed becatiseemployment.” The

picture given by court may be an exaggeration kmxanther deterrents to
criminal conduct would still remain even if courédax necessity requirements,
but it is not totally ungrounded. A much relaxedl aver-extended necessity

defense is not necessarily in the interest of thel&society.

24 Courts have frequently denied the necessity defémsivil disobedience cases on
grounds that legal alternatives were availablénéoprotestors instead of violating the law,
even if such efforts might well be futile. The USupreme Court gave a classic statement
of this factor in holding that if there is “a reasdle, legal alternative to violating the law,
a chance both to refuse to do the criminal actasd to avoid the threatened harm, the
necessity defense will failUnited States v. Baile#44 U.S. 394, 410 (1980).

425 162 Cal. App. 3d Supp. 1 (Cal. App. Dep'’t Supet. 1984). Similar arguments can
also be found in the articles of philosophers, sgeaee, for example, Joel H. Levitin,
“Putting the Government on Trial: The Necessity édesie and Social Change”, which
claims that allowing the necessity defense wilutem the collapse of the criminal law.
Joel H. Levitin, “Putting the Government on Tridlhe Necessity Defense and Social
Change”, 33Wayne L. Rewvl221, at 1251.
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A second problem with the necessity defense istti@icourt would have to
make judgments on political issues if it is widalyplied to civil disobedience
cases. In effect, when the judge or jury is peeditio entertain the necessity
defense in a civil disobedience cases, they aribeatating on policy issues.
They are asked to make a decision whether the #dleiged by the defendant
were as extreme as the defendant claims, and itvkether the defendant
made the correct choice based on prevailing comystandard§?® This
runs counter to some important notions of constitial democracy such as
separation of powers and majority rule. Policy-magkpowers, in a democracy,
are vested in the legislative and executive brasidherefore, the court should
refrain from making decisions on political issu&ke principle is famously
known as the political question doctriffé. The rationale behind the doctrine
is that the legislative and executive branchesnapnee appropriate to make
policy decisions than the judiciary which is neitdemocratically elected nor
responsible to the people. Asking courts decidetipal issues would risk
distorting “the role of the judiciary in its relatiship to the executive and the
legislature and open the judiciary to an arguabharge of providing

n428

government by injunction?*® Although some commentators have argued that

2% john Alan Cohan, “Civil Disobedience and the NsitgDefense”, &ierce L. Rev.

111, at 122.

27 For more about the content, history and signifieaaf the political question doctrine.
See “Political Questions”,
<http://law.onecle.com/constitution/article-3/20kpoal-questions.htn#, last accessed
on December 23, 2008.

%8 Schlesinger v. Reservists Comm. to Stop the ¥48U.S. 208, 222 (1974).
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jury is in a better position than the courts to malolicy, actually jurors are
likewise unelected and lacking in policymaking etise: “indeed, jury
selection probably ensures that the jurors sitang as unfamiliar with the

issue as possiblé?®

Thus, for these reasons, it is unwise to extendntduessity defense to civil

disobedience cases. It causes more problems tealvés.

b. The Good Motive Defense and the Mistake of Law &ense

Two other defenses have also been proposed bysppibers as potential
solutions to the problem of punishing civil disolme. One is the “good

motive” defense; the other is the mistake of lafedse.

The good motive defense arises from the fact that most important
difference between civil disobedience and crime Irethe motivation of the
actor. Criminals generally commit crimes for sdifigsims, nevertheless the
disobedient attempts to support and to further justitutions** Since

criminal law mainly concerns itself with punishitigose individuals who are

429 Brent D. Wride, “Political Protest and the lllisdDefense of Necessity”, (1987), 64
Chi. L. Rev1070, at 1093.
430 Supranote 85, at 321.
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morally blameworthy, the legal system, therefoteyudd distinguish between
those who are morally blameworthy and those whdateolaw out of
goodnesé® Thus, Martin Loesch suggests that one solutichégroblem of
how to respond to the difference is to allow ctidobedients to do what they
all want to do: make arguments to the court abdut they did what they did.
The court, if convinced by the defendant that hes waotivated by good
reasons, can acquit théfif. However, in reality, the good motive defense, just
as the necessity defense, is seldom recognizetidogdurt. For example, in
United States v. Culleff® the court explicitly ruled that the defendant’s
motive has nothing to do with the determinatiomgoilt. The judge claims that
if the defendant perpetrates the prohibited actualrily and knowingly (or
reasonably should have known), the burden to ptbgerequisite intent has

been met; proof of motive, good or bad, has noveglee to the judgment.

The other defense proposed by both philosopherdaangkrs is the “mistake
of law” defense. They claim that if a defendantllyebelieves that a law is
unconstitutional and consequently violates that kawobtain a chance to

challenge the law, then the mistake of law defesismuld be available to the

3! The case for the good motive defense is set forthM. J. Friedman, “Criminal

Responsibility and the Political Offender”, (1975 American University Law Review
797, at 797-833.

432 Supranote 9, at 1072-88.

33 United States v. Culle®79 F.2d 992 (4th Cir. 1992).
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defendant even though the law does meet constialtioequirement&®*
Nevertheless, to an even greater extent than tteserty defense and the good
motive defense, the mistake of law defense hasrpeveivil disobedience
cases, been accepted by the courts, which insat ttte mistake of law
defense is only available to those who have gehuingsunderstood the
requirements of the law. The civil disobedient aansatisfy this requirement

because he or she knowingly and intentionally v@siahe letter of lat?®

The unreceptive attitude of the courts to thesertafs has been criticized
fiercely by some philosophers. The typical attack tbe courts is on the
ground that they are unduly influenced by unnecgsdaar as to be
unresponsive to the reality, i.e. the reality tbiail disobedience has become
an important part of political 1ifé*® This criticism is not totally ungrounded
because judicial responses to civil disobedience wamsatisfactory; the
significance of the civil disobedience is not pndpeeflected in the criminal
justice system; the civil disobedient is still teh no differently from an

ordinary criminal. But it is one question whethke tivil disobedient should

434 Supranote 10, at 1.

3% Supranote 155, at 5-61.

3% For example, Martin Loesch claims that “the resgonf the judicial system to the
good motive defense has been stymied by unnecefsamand by reasoning which is
unresponsive to the philosophical significance haf tonflict between moral and legal
obligation.” And he believes that these fears ef¢burt are misplaced and not responsive
to the philosophical underpinnings of civil disomtte. Please see Martin C. Loesch,
“Motive Testimony and A Civil Disobedience Justiton’(1991) 5Notre Dame J.L.
Ethics & Pub. Policyl069, at 1104-5.
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be treated as different from the ordinary criminals quite another question
whether the special treatment should be given enféhm of these defenses.
After all, there are many ways to show our toleeatw civil disobedience,

accepting these defenses may be not the best weax, ot a proper one.
Courts may be wrong in refusing to be tolerant,ditthe same time they may
be right in refusing accepting these defenses. algtuin my opinion, the

court has more reason to reject rather than emhthecgood motive defense

and the mistake of law defense.

The court is set up mainly as an institution topdisse justice, not as a
political forum to discuss broad political issudtstherefore should refrain
from encroaching on the political duties of othevgrnment branches because
such encroachments are not only against the ptenoipseparation of powers
but also will adversely influence the public’s pgpton of the court as a

neutral institutiorf=’

But if the good motive defense or the mistake avf |
defense is allowed to be raised in the case of disobedience, the court will
unavoidably make judgments on political issues olarge scale. In these

cases, the court has to decide whether the lavolarypprotested by the civil

disobedient is so, at least superficially, uncanstnal or unjust as to entitle

437 As ruled by Chief Justice Marshall arbury v. Madison“The province of the court

is, solely, to decide on the rights of individuat&t to inquire how the executive, or

executive officers, perform duties in which theyéaliscretion. Questions in their nature
political, or which are, by the constitution and/$a submitted to the executive, can never
be made in this courtMarbury v. Madison5 U.S. (1 Cr.) 137, 170 (1803).
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the defendant to be excused. Some opponents pbthieal question doctrine
may point out that the court has never adheredhe doctrine strictly,

sometimes the court can and does make politicajnemts’®

The courts
have interfered in the political issues in the past, with the advent of
constitutional court in some countries, some mitk that the judiciary
would intervene more often in the political issuaswever, at least in the
foreseeable future, there is good reason to keepdhbrt sufficiently-detached
from politics so as to remain as a neutral institutlt can intervene in politics
in rare cases, especially when an issue has bedeattocked in the political
area, but its intervention in politics should netbme prevalent. However, the
acceptance of the good motive defense and the kaistalaw defense in civil
disobedience cases would undermine this aspirat@hfurther politicize the
court. Due to the broadness of the policies and lelallenged by the civil
disobedient, almost all of the policies, from naclearmament, foreign and
military affairs, globalization to environmentally, freedom of abortion and
homosexual marriage, have the potential to be troungo the court. Such a
politicized court definitely is not desirable. Mokeer, in most cases of civil

disobedience, the protestors are seeking to anarglized grievance. In other

words, the disobedients themselves are seldomenhjur any particularized

3 About the detailed attacks and defenses of thigiqadlquestion doctrine, please see

Louis Henkin, “Is There a ‘Political Question’ Doicte?”, (1976) 85Yale L. J.597, at
597-625; also see J. Peter Mulhern, “In Defensé¢hef Political Question Doctrine”,
(1988) 137U. Pa. L. Revd7 at 97-176.

259



way by the alleged illegality; they raise the issfigegality in its most abstract

form. The court, obviously, is not the right pldoediscuss abstract policié¥.

Thus, neither the good motive defense nor the kestd law defense is a
proper solution to the predicament of the civilatisdient because of their

potential devastation to the judicial system.

c. The Establishment of the Civil Disobedience Dalse

Neither the necessity defense nor the good moefende is a proper solution
to the problem of punishing civil disobedience,nthehat is the appropriate
solution? In my opinion, the most appropriate gohuis to establish a special
defense for civil disobedience, i.e., a formal rdf&t a finding of civil
disobedience is a factor that must be taken intmwaa in mitigation of the
penalty imposed* Thus, in the present section, | will offer argunseim

favor of the establishment of such a defense foil disobedience in the

39 Maturity principle is an important principle in ma countries’ administrative
proceedings, which is designed to prevent the domurt intervening in a dispute too early.
For a detailed discussion, see “Maturity Principle” online:
<http://baike.baidu.com/view/2033320.htmI?fromTatj last accessed on December 23,

2008.

0 Here, I draw on Simon Chesterman’s discussionditjal responses to official
disobedience. Chesterman argues that the app®pesgpponse for official disobedience
such as torturing the terrorists in order to saweentives is not to ratify the conduct
officially, but to mitigate its punishment afterwdaiThis approach has much in common
with the appropriate response to civil disobedies@e Simon Chesterman “Deny
Everying: Intelligence Activities and the Rule adw”, in Victor V. Ramraj (ed.),
Emergencies and the Limits of Legality, (Cambridd; Cambridge University Press,
2008), p. 314-33.
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criminal system. Owing to the different situationg politics and law in
different countries, the way to establish such fere and the parameters of
the defense will not be the same. The defense brigtilored to meet the
different requirements of the different situati®o, in the thesis, | will only
outline the main points of the defense. The maimtpanclude: What is the
content of the defense? What are its purposes? \Whiite outcome of a
successful defense? What advantages does it haygaced to other solutions?
These are questions which must be answered befoteeay of civil

disobedience defense can be established.

| suggest that a civil disobedience defense melhatswhen a case comes
before the court, the court should first decidedhse on the merits according
to the normal principles of criminal law. When ihds the defendant guilty,
and a claim of civil disobedience is raised, itiddathen decide whether the
conduct amounted to civil disobedience and, ifvgbether it is sufficient to
warrant a reduction of or exemption from punishménbther words, if, after
a finding of guilt, the court finds that the prostsd action fully satisfies the
standards of civil disobedience (intentional breathaw in order to show a
protest, committed nonviolently, publicly and wighgeneral willingness to
accept punishment, the response is reasonable rapdrpjonal etc.), then it
can decide to reduce or abolish the punishmenhidefendant according to

the specific situation. Otherwise, the court woplohish him as usual.
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The establishment of such a defense is to solvectmglict between the
rigidity of the law and the benign nature of cidisobedience and show our
due respect to the civil disobedient as a courageman. At the same time, it
is also an official recognition of the potential nt@bution that civil
disobedience could make to a democratic societyveyer, this does not
mean that all acts of civil disobedience will becanatically exonerated. Vice
versa, when a case comes to the court, the costitlientitled and has a duty
to decide whether the act of civil disobedienceoiglly justified or only
partially justified, the former might result in th®tal exemption of the
punishment while the latter would lead only to du&ion of the punishment.
Which acts of civil disobedience are acceptable afuch are not will
inevitably depend on the specific situations ofattént countries. For example,
the most liberal democratic states may choose levate most cases of civil
disobedience because the cohesion of these sgcistieobust enough to
withstand even the fiercest civil disobedience, lavlihose partially-liberal
societies will have only a limited leeway to pardmwil disobedience because
they have to pay more attention to the preservatibreocial order and
democracy. Thus, due to the different situationditférent countries, it is not
possible to give a unified formula for the coumrsconsider when they are
faced with civil disobedience cases, but it isl diglpful to elaborate the

elements which the courts need to take into accednen civil disobedience
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cases are on trial.

The standards used by the court to judge whethactof civil disobedience
is justified could be explained from two perspeesiv First, from the
substantive perspective, the courts can decidehghehe civil disobedience
action is related to basic human rights. For thexsens which are linked to
the struggle for basic human rights, the courts rdagide to show more
tolerance when other things are equal. For thosécypoased civil
disobedience casé%: the courts may decide not to show tolerance oy onl
show less tolerance. Second, from the formal petse the courts should at
least take the following criteria into consideratiavhether other reasonable
means are available to the protestors and whetlegrhave fairly tried those
means before staging civil disobedience; whetheretids sought by the civil
disobedient are in proportionality with the meassdiby the disobedient; the
level of coercion and violence involved. After aremll analysis of these and
other relevant elements, the courts could decidetlen to pardon or partially
pardon the civil disobedient, but the court shoalevays refrain from
discussing whether the proposition of the civilothedient is a better policy

than the one supported by the government. In otlweds, the court should

1 policy-based civil disobedience is to persuadegthernment to change an unwise

policy which is not related to basic human righigt, which is nevertheless is to the
disadvantage of some members of the society. Adypixample is the civil disobedience
staged in South Korea to compel the governmentoniobport beef from the United
States.
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consider only the formal and external charactesstif the action and should
not discuss the disobedient’s view on the goverrimpelicy. The logic behind
this is that mitigation of the punishment is basedthe good motives of the
actor and the benign and highly self-constrainetireaof the action rather
than on the recognition that the protestor’s aliue suggestion is superior to
the one adhered to by the government. And it i laéscause, as argued earlier,

the courtroom is not a suitable place to make gaditical judgment$?*?

The advantages in establishing such a defense iVdr disobedience are
obvious. First, it can help to bridge the gap tbatrently exists in the law
between moral and legal guilt and to resolve thedigament of the civil
disobedient. The civil disobedient is often haiksia courageous person, or
even as a hero, among the populace, but he osgheishable by the law. If
the gap becomes too large, the justice of the lawldvbe doubted and its

authority eroded*® The establishment of a civil disobedience defemseld

2 Despite the arguments of some scholars, it isrgépéreld that jury is not in a better

position to make policy judgments than the couduiries should not make policy any
more than courts should do.” First, jurors areeWise unelected; second, jurors are
likewise lacking in policymaking expertise, indequaky selection probably ensures that
the jurors sitting are as unfamiliar with the issae possible; third, jurors are
representative of the community only in a very tadi sense: large segments of the
community are excluded either by being excused femmvice altogether or by being
dismissed on peremptory challenges or for causaselsesupranote 429, at 1093-4.

*3 It is obvious that morality and law are not ideatiand do not coincide always. The
existence of some gap between them is unavoida&ven necessary. But it is also
obvious that too much conflict between law and ritgravill undermine the authority of
law as long as the implementation of law still mordess depends on the existence of a
good morality.
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help solve the problem by exonerating justifiedoiedience. Moreover, the
introduction of such a defense into the legal systeould help to give equal
protection to all civil disobedients. In the pastje of the most striking
features of many civil disobedience cases on igighe arbitrary treatment of
the civil disobedient. The civil disobedients’ angents for necessity or any
other defense may be found admissible or inadmesdioth arbitrarily. There
is no uniformity in the way civil disobedience casge handled by the courts,
and this variation leads to dissimilar outcomesetimes for similar offenses.
For example, sometimes the disobedient is allowedrésent arguments for
necessity, sometimes not; there is no unified stehd** But the
establishment of a civil disobedience defense waydeatly improve the
situation, ensuring that all disobedients have anch to be considered for

reduction or exemption of the punishment.

Second, it can prevent the court from becoming &tiged forum. The
implementation of this rule requires only that twurt consider the formal
characteristics of the protest action rather tha: dontent of the protested

policy. This would help to maintain the image oktleourt as a neutral

44 For example, in America, the civil disobedient Isascessfully argued necessity in

some cases of civil disobedience even though nfoteon are rejected. The successful
list includesColorado v. Bock, lllinois v. Fish, lllinois v. Jea and Vermont v. Keller
These cases are discussed in detail in Ann F. G&dgeank Cialone (ed.};luman Rights
and Peace Law Docket: 1945-1993 online; <
http://sunsite.berkeley.edu/meiklejohn/meik-peassizeik-peacelaw-16.htn#, last
accessed on January 20, 2010.
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dispute-resolution institution. On the contrarye thecessity defense is far
more dangerous to the image of the court becauseqtires the court to
compare the importance of different political ie®is. For example, in the
anti-Vietham War Movements in the United Statesthe 1970s, if the
necessity defense had been widely applied to aatieivil disobedience cases,
the courts would have to consider and comparerntpmitance of the war to
the United States and the harm which could be a&dblay the prevention of
the war, whereas the civil disobedience defensepgsed would require only
that the courts consider whether the protest asteme consistent with the
standards of civil disobedience, i.e. nonviolenad|ingness to submit to

punishment et&*

Third, the civil disobedience defense | proposedildaensure a more just
treatment of the civil disobedient than the goodtinweo defense and the
mistake of law defense. Civil disobedience is cottediout of a good motive
and sometimes there is mistake of law, but thesenar the only reasons why

civil disobedience should be tolerated. As discdssethe third chapter, the

45 A potential criticism which may be leveled againg here is that my suggestion is
against the interests of the civil disobedient heeawhat civil disobedients are looking
for is precisely to politicize the courts and tadrattention to their causes. In my opinion,
the challenge can be answered from two perspectiiest, | only mean here that the
court should refrain from making judgments on tbétigcal causes of civil disobedience,
which does not mean that these political causesatdpe aired in the court. Second,
banning the court from excessively discussing jgalittauses may be not in the interests
of the civil disobedient, but it may be rightly ledicial to the whole society. At least in
the present stage of the society, we still neecwrally dispute-resolution institution
such as the court.
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main reason is its peaceful and benign natureifipgstcivil disobedience is a
highly self-constrained action with little or norhato the society. Thus, this
benign nature of civil disobedience must be comsdieby the court and
reflected in the punishment; otherwise, it would w®air to practitioners.

However, neither the good motive defense nor thstake of law defense
reflects this important characteristic of civil diedience. In contrast, the
defense | suggested requires a more comprehensigkiaéon of the

characteristics of civil disobedience and, themfaa just treatment of its

practitioners.

Certainly, the defense suggested by me is not witlpmtential criticisms;
many opposing arguments may be leveled again¥hédrefore, in the latter
part of this chapter, | will respond to these arguts. The last point | would
like to highlight before moving to the next topgthat the civil disobedience
defense | proposed here is not in conflict with tieeessity defense and any
other defense available in the criminal law. If tpeactitioners of civil
disobedience find these defenses are useful, theyld still be allowed to

raise it in the court.
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B. Alternative Means of Protecting Civil Disobediere in

Not—So-Liberal States

In the above section, | suggested the establishwietite civil disobedience
defense as the preferred way to solve the predicaaiehe civil disobedient.
But, the suggestion is based on the assumptiontkigatcourts are strong
enough to shoulder such a task. However, the agsumip not always right.
In some Iilliberal and partially-liberal states, tleurts may be only a
subsidiary to the executive branch or even a sidgido an individual ruler.
Neither the independent nature of the judicial bhanor the integrity of the
judges is assured. Under such circumstances, atlyjasther ways must be
designed to protect the civil disobedient from esdee punishment. Certainly,
the fundamental solution is to build a more libesaktiety, but it does not
mean that nothing can be done before the realizaticuch a society. What |
am going to suggest in the following paragraphbas when the courts are not
able to provide effective protection to the civisabedient, the constitution

and the legislature may have a role to play.

a. Constitutional Protection of Civil Disobedience

A useful choice to protect civil disobedience inrti@dly-liberal states is to

stipulate it in the constitution. The constitutionthese states may fail to be
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enforced fully, but at least it signifies supremd€givil disobedience can find
a way into it, the justification of civil disobediee will become clearer and the

protection of civil disobedience will become mudsier.

Civil disobedience is protected by the constitui®not an original idea of the
thesis. As mentioned in the previous chapter, ngnmplars have argued that
certain basic human rights such as right of paiton, freedom of speech
and rights of protest could provide a justificatifor civil disobediencé?®®
But an obvious defect of these arguments is thaettisting interpretation of
these constitutional rights can provide only a iphrprotection to civil
disobedience. Not all civil disobedience actiors symbolic speech which is
aimed merely to communicate information and, consatly, protected by the
freedom of speech. Similarly, not all disobedieacgons could fall exactly in
the shelter of the right of participation. Therefom order to offer a more
forceful and more comprehensive safeguard to aidobedience, it is
necessary directly to stipulate it in the consitoit The Basic Law for Federal
Republic of Germany has an article which says @&iman citizens have the
right to resist any person seeking to abolish tbasttution when other
remedies are not availabl&. This article could be easily interpreted to

protect civil disobedience. | propose that consths of the illiberal and

46 For example, Peter Meijes Tiersma insists that digbbedience is protected by the
freedom of speech. Please see Peter Meijes Tietbloayerbal Communication and the
Freedom of Speech”, (1993W@isconsin Law Revietbs25, at 1525-89.

“7 Basic Law for the Federal Republic of Germany, @eti20(4).
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partially-liberal states should model what Germbhage done. Even a state as
liberal as Germany has worries about the subsistefdts constitution and
determine to protect the constitution by arming ple®ple with the right of
resistance, those states less liberal than Gerinang more reason to do so.
Bringing civil disobedience into the constitutiom mot only helpful for the
disobedient, but also beneficial for the subsistenicthe constitution because
civil disobedience is an effective way to defenanderacy when all other
legal means prove futile. Fortunately, some newesthave realized this and
began to do so. For example, the Constitution oflyyeéndependent East
Timor has such an article which reads “every citibas the right to disobey
and to resist illegal orders or orders that affgwir fundamental rights,

freedoms and guaranteéé®

b. Legislative Role in Protecting Civil Disobediene

Another institution which may be dependent on ttgxt civil disobedience is
the legislature. The legislature is able to makeslato pardon civil
disobedience and, in some countries, the legigahay also be empowered to
give amnesty to some kind of criminals. When thertoare not reliable and
when it is hopeless to amend the constitution, Iugslature may become

critical in protecting civil disobedience. The pkatm of amnesty is much

448 Constitution of East Timor, Section 28, Article 1.
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complex in different countries, so | will only disgs the possibility of

defending civil disobedience through legislation.

The legislature could make laws in many aspectshtmwv tolerance to civil
disobedience, but the most important is to mitigate punishment for civil
disobedience practitioners. Therefore, it is equatiportant for the legislature
to incorporate the defense of civil disobediencaectwh proposed above into
the criminal code. For the civil law jurisdictioaad for those states which are
only partially liberal (this often means the lack a competent and

independent court system), it is essential.

| suggest having such a stipulation in the crimouale:
The violation of criminal standards of conduct isstjfied if the
violation is an act of civil disobedience and canis to the following
criteria:
(a) committed after all other legal means have bekely tried,
(b) the violation is public, predominantly nonvioteand the actor is
with a general willingness to accept punishment,

(c) the ends and the means are in proportionality
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C. Other Means for Expressing Tolerance

In the previous sections, | discussed in detailpthgsible ways to protect civil
disobedience from the criminal punishment. The tsoand the legislature all
have a role to play. Generally, the courts aranbst appropriate institution to
dispense justice for the civil disobedient, but whke courts are not strong
enough, the intervention of the legislature is e8ak But it deserves to point
here that our tolerance of civil disobedience carekpressed in much more
ways than merely help them to avoid the criminatipament. The executive

branch and even ordinary citizens all have a iady.

For example, tolerance may be expressed in theepsanf police enforcement.
One of the main tasks of the police today is ts@ree the basic orderliness of
the community, but this obligation does not meaat the police must suppress
any behavior which breaks habitual routine becausd action would place
police power in support of the status quo regasdtefsits imperfection. The
objective of the police power should be “to limkcesses in behavior which
would destroy the social life of the community It to block change of all
kinds.”*° Therefore, as argued by J.L. LeGrande, the pplii®sophy in the

case of civil disobedience should show an undedgtgrof the social conflict

*9 Elmer H. Johnson, “A Sociological Interpretatiorf &olice Reaction and
Responsibility to Civil Disobedience”, (1967) 58he Journal of Criminal Law
Criminology and Police Scien@®5, at 407.
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and strive to balance the interests involved inpghaest. On the one hand, it
should be concerned primarily with the maintenaaté¢he civil order and
public safety, but it should also try to ensuret ttiee maximum freedom of

expression of the individual is permitt&q.

Police officers today often have broad discretignpowers in deciding
whether to make arrests to end a protest and entbec law. Therefore, the
police have enough discretion to express their raale of civil
disobediencé® For instance, in many instances of civil disobedé the
police officer may choose to ignore the offense aain the disobedient
verbally rather than physically arresting the destibnt. When a road is
blocked by disobedients, the police may chooséhtmeel the traffic flow to
another road instead of breaking up the gatheongdar the road. Moreover,
taking a tolerant attitude, as proved by LeGrandsisdy in which he
compares the tolerant and strict attitude towarsld disobedience by the
police, is also in the interest of police. In magumstances, a strict attitude
could ignite the anger of the protestors which wofrustrate the goal of

maintaining public order and endanger the imageth& police in the

50 Supranote 353, at 400.

%1 Opponents may argue here that police is the agfdatv and he should refrain from
using discretion of his own to tolerate illegaliacs. However, this point of view requires
that one subscribe to a policy of complete enfoer@nof all criminal law at all times

against all violators regardless of the circumstanavhich is obviously impossible of
achievement.
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community**?

Another way of being tolerant of civil disobedienseby allowing lawyers to
counsel the civil disobedient. Nowadays, it is gahe prohibited by laws,
ordinances or rules of professional conduct forléheyers to counsel the civil
disobedient®® The rationale behind the prohibition is to viewe ticivil
disobedience as an anti-social or criminal actidnctv is against the rule of
law. But, as | have said before, the civil disolediis not an anarchist. At the
core of his concern is a respect for the law asdeffort is directed not at the
abolition of law, but at its reform. The courageoasd self-sacrificing
character of the civil disobedient should be resggedo some degree by a
democratic society. Changing the rules to allowyens to provide advice to
the civil disobedient in advance is beneficial tihthe civil disobedient and
to the society as a whole. Disobedients, in diatoguth their counselors,
could test the strength of their ideas and the ovisdf their tactics:

“They will be informed by the law before, not aftactions are taken;

the results of counsel might then be acts of cligbbedience that are

more accurately targeted against offending laws @oigties, or acts

that would subject the disobedient to the feweseesk consequences

necessary to effectuate his purposes, or the anfopfia tactic more

52 Supranote 353, at 401-4.

53 For Example, The Mode Code of Professional Respititys of America holds that
“lawyers shall not... counsel or assist his clientonduct that the lawyer knows to be
illegal...” (Disciplinary Rule7-102(A)(7)).
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effective than civil disobediencé™
The society too would gain. Lawyers’ professiordiaee would help the civil
disobedient better understand and balance theesiterinvolved. After
counseling, the civil disobedients could becomenealand their actions may

become more restricted and accurately targetet,lest disruption.

There are also many other ways to show tolerana@vitbdisobedience in a
democratic society both in the law itself and tlylothe enforcement of law. It
is impossible to enumerate all the ways in whicgoaernment could show
tolerance to civil disobedience. It suffices to eve that tolerance of civil
disobedience could be expressed in various ways. @mnhe responsibilities
of a democratic society is to find more ways t@tate dissent, including civil

disobedience. After all, the tolerance of disserihe badge of a democracy.

D. Potential Criticisms Considered

In the above, | proposed to reduce or eliminate ghaishment for civil

disobedience, but not everyone could agree with gihaposal. The proposal
will unavoidably be met with disagreement. | halready alluded to some of
the pertinent objections. Therefore, in this sectiovill focus on two of these

major complaints and respond to them respectively.

44 Charles R. DiSalvo, “The Fracture of Good Orden Argument for Allowing
Lawyers to Counsel the Civilly Disobedient”, (1982)Ga. L. Rev109, at 150.
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a. No Punishment, No Civil Disobedience?

One main argument which may be leveled againstuggestion is that if the
punishment for the civil disobedient is eliminatéaen there will be no civil
disobedience, for breach of law is an essentialadter of civil disobedience.
Since all civil disobedience involves illegal adlyy such acts could not
receive legal protection; otherwise, they couldavefully eliminated?*°

At the first blush, this is a very powerful argurhdrecause it is true, as it
claims, that civil disobedience must involve soraenf of illegality. lllegality
is the most important character which differensatévil disobedience from

lawful protests?

® In this sense, if there is no illegality involvetien there
will be no civil disobedience committed. But isatsufficient argument to

oppose the reduction or elimination of punishmentcivil disobedience? The

answer is definitely not.

The most important flaw in the argument is thatahfuses punishment with

illegality. lllegality and punishment, though clbseconnected, are two

55 Supranote 110, at 386-403.
% The obvious difference between legal protest avitidisobedience is that the former

lies within the bounds of the law while the lattdpes not. Please see “Civil
Disobedience”, in Stanford Encyclopedia of Phildsgp available online at
<http://plato.stanford.edu/entries/civil-disobedief, last accessed on January 3, 2009.
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different phenomena. lllegality is generally follev by some kind of
punishment, but not always, that is to say, illédgas a necessary cause of
legal punishment, but not a sufficient one. Morantloften, illegal actions go
unpunished, which may be because the illegal adsioregligible or because
the defendant is too young, too old, and so ont fhbapunishment is given
out does not necessarily mean that no illegalityv®lved. Thus, one of the
faults of the argument is that it fails to acknodge the difference between
illegality and punishment. The essence of civibbedience is illegality rather
than punishment; hence the pure abolition of punestit does not necessarily
mean that the unpunished action would lose theacher of civil disobedience.
It could retain its illegal character superficiallynd, at the same time, go
unpunished. As mentioned above, the reason thatlegele not to punish
some cases of civil disobedience is due to theiigmenature rather than their
justness and lawfulness. The logic is that thesera; while formally against
the existing law, are trivial and with the poteht@benefit the whole society
in the future; therefore, it is better to let thgm unpunished or reduce the

punishment for them.

Moreover, it is important to reaffirm here that theggestion |1 gave above
does not mean that all civil disobedience actionsld/ go unpunished. After
the suggestion is realized in practice, some actsvd disobedience would

still be punished, or only have the penalty reducadcording to their
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consistency with the standards of principled cdigobedience. Thus, due to
the uncertainty, it is not easy for the civil disdients to know accurately in
advance whether their actions would be punishetbarThey have to defend
themselves in the court first and only after thal tvould they know the

success or failure of their defense. This situai®rotally different from

lawful protests such as parades and demonstratitise participants are
fully aware that they could not be arrested or peed. Therefore, it is safe to
conclude that the difference between civil disobade and lawful protests is
not unduly blurred by recognizing civil disobedienas a factor to be

considered in mitigation of punishment.

All'in all, punishment is not an essential partodl disobedience, illegality is.
It is difficult to imagine civil disobedience witho illegality, but it is

reasonable to say that there can be civil disobedigithout punishment. The
exemption of punishment will not automatically feitfthe status of civil

disobedience.

b. The Efficiency of the Civil Disobedience

Another main argument against the reduction orialtion of punishment for

civil disobedience is that the defense would neghti influence the
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persuasive power and efficiency of the civil disdibace. It is believed that
punishment would help civil disobedients to enhatle® publicity of their

claim and to gain the support and sympathy of thelip**" However, the

proposal here would allow some civil disobedietsavoid punishment and,
consequently, reduce the effectiveness of civiblokslience. According to
Brent Wride, in an important sense the exemptiopwfishment for the civil
disobedient “not only conflicts with a commitmentdrder and majority rule,

but also robs the protest itself of some of its destrative power?*®

Willing acceptance of punishment indeed can hedypcitiil disobedient to gain
sympathy by showing his sincerity and, moreovermah be unimaginably
effective sometimes, as what happened when GaKiaig,and Mandela were
jailed. But it is wrong to conclude from this thatcepting punishment is
always the most effective way, at any time and urmag circumstances. For
example, the civil disobedient may decide that heukd stay outside to
publish criticisms of the government and to amasssure on the state rather

than accept the punishment passively and go toHail this reason, he avails

%57 As said by McWilliams, punishment is often essanth the disobedient himself: it

provides a dramatization of his concerns, an irgtasf his sincerity, and a challenge to
complacency which may be essential if he is to camunthe attention of those good
citizens who may be moved by the spectacle of gmutaking its own path. Please see
Wilson Carey McWilliams, “Civil Disobedience and @emporary Constitutionalism:
The American Case”, (1969)Comparative PoliticR11, at 224.

458 Supra note 429, at 1095. Brent's comments here are tedaon the necessity
defense, but it is likely applicable to any othexfathse which is aimed to avoid
punishment for civil disobedience.
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himself of the defense and remains outside. Hemgould be highly difficult
to tell which is more effective in arousing the paland bringing the changes
— staying outside or going to jail. The answer ddu either. Thus, it is wrong
to claim that avoidance of punishment will alwaysidermine the

persuasiveness and effectiveness of the civil eédi@nce.

Also, the availability of protection measures isamteonly to provide the civil
disobedient with an option of whether or not toestgunishment willing!§>°
According to his own judgment, he could choosedrept the punishment or
try to avail himself of the protection measures.h# thinks accepting the
punishment is more helpful to his struggle, he dathhoose not to seek the
exemption of the punishment. On the contrary, ithieks he would be better
off staying outside, he could avail himself of peopneasures to avoid to be
jailed. It is reasonable to provide the civil disdiEent with such a choice
because the civil disobedient himself is in thet lpesition to decide whether
accepting punishment is more effective than seeknitggation. Thus, the
chances are small that the provision of protectweasures for the civil
disobedient would greatly affect the persuasiveéghe civil disobedience;
rather, it would enhance the effectiveness of iki¢ disobedience by giving

its practitioners an alternative way of avoidinghiglhment.

459 Supranote 9, at 1118-9.

280



E. The Protection of Civil Disobedience in Situatins of

Emergency

After reading the above part about the defenseciat disobedience, one
puzzle may arise among the reader. What will happehe civil disobedients
when a state of emergency is declared? Will thghtrfor no or less
punishment be set aside? Or what they have is edamgable right which

cannot be deprived or suspended even in situatibesiergency?

States have a duty to protect those living in thefrsdictions from being
injured by civil war, terrorist attacks, foreignvemsions, natural disasters and
any other enormous dangers. Often this job isifawld by the declaration of
an emergency. The broadly-recognized internatiéeghl norms also allow
the states to do so when necessary. For examplétdrnational Covenant on
Civil and Political Right&® the European Convention on Human Riftits
and the American Convention on Human Ri§fitall have clauses which
allow state parties to take measures derogating ttweir obligations under
the instruments in times of public emergencies. Bt state of emergency
opens the door to possible abuses of human righite &ame time. In practice,

many countries declared states of emergency tatraily, only to maintain

460 Article 4.
461 Article 15.
462 Article 27.
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power and to silence opposition rather than togatotivil liberties. Thus, the
international covenants all put strict limits ore thse of emergency powers at
the same time when they authorize it. In the cd€GPR and the ECHR,
state of emergency should be used only when tlee dif the nation is
threatened and, in the case of the ACHR, only wthenindependence or
security of the state is endangered. In additibie, ihternational covenants
recognize that even after a state of emergencyliighy proclaimed, there

should still be some fundamental rights which careoderogatetf?

Therefore, the protection enjoyed by the civil didients is not necessarily to
be deprived under circumstances of emergency. Wst riuuther examine
whether it is a derogable or a non-derogabe rigt #& derogable, under what
circumstances. In my opinion, the protection fovilcdisobedience is not
non-derogable at all times. As said in the jusdiilen of civil disobedience,
acts of civil disobedience are not likely to cresteial chaos and threaten the
life of the nation, but the detrimental effect aVik disobedience on the
existence of the nation can be aggravated by teeaping circumstances.
Mass civil disobedience actions could, for exam@ede the safety of a
democratic state when it coincides with an exterimisasion from an

authoritarian regime. Under such circumstancess iwise to allow some

53 For example, the International Covenant on Ciwd &olitical Rights stipulates that
the rights under articles 6, 7, 8 (paragraphs 123ndll, 15, 16 and 18 are non-derogable
even in situations of emergency.
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restrictions on the protecting measures of civilobbedience. However, this
does not mean that the protection for civil disabede must be sacrificed any
time an emergency is declared. There must be somits lon the use of
emergency powers in the case of civil disobedienaéer all, civil

disobedience is an instrument which is devisedatkle problems even in

times of strife.

The first limit on the use of emergency in the cakeivil disobedience is that
the state of emergency must be duly proclaimed tanthe extent strictly
required by the exigencies. The declaration of gemre should be carried out
with great care. A country’s legislature should dmtitled to review and
oversee any such declaration and the courts shoeildble to rule on its
validity. Any unduly proclaimed state of emergemayst be resisted and, as a
result, should be declared void. Our tolerationcitdl disobedience, under

such a pseudo-state of emergency should not beutised anyway.

Secondly, the toleration of civil disobedience ddawot be curbed in all kinds
of emergencies. Some causes which lead to the stagenergency being
declared are far from a sufficient reason to jystihe curb on civil

disobedience. The state of emergency declared thfteFFukushima nuclear
plant crisis in Japan in March of 2011, for examptzuld not justify a change

of our attitudes towards civil disobedience. In wigw, the curb on civil
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disobedience is justifiable only when the democrayistem is threatened. The
means should not be put before the ends. The aitheotivil disobedience

action is to improve democracy. Therefore, wherl digobedience threatens
the right democracy which it intends to protect amgrove, the restrictions

on it are justified. But for those states which sti# unjust and undemocratic,
any curb on civil disobedience is hardly to beifiest even when the safety of
the state is threatened because the toppling oblthgovernment may mean

the emerging of a new democratic society.

In conclusion, the state of emergency does notssecsy justify the curb on
civil disobedience. Only in those emergencies wtiemocracy is threatened,
would it be justified to limit civil disobediencdut for those authoritarian
states, the curb on civil disobedience is rarelstified even through the

invocation of emergency powers.

V. Summary

Democracy has a special responsibility to tolecati disobedience compared
with the authoritarian regimes. Civil disobedieng&onsistent with the spirit
of democracy and poses less danger to the denmoatie than to the

totalitarian regime. In the authoritarian regintegan topple the government or
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make the government more difficult to control thecisty by igniting the
anger which otherwise is only latent among the fEap a democratic society

it can make the society more consistent with iesigl.

Civil disobedients are not ordinary criminals; atgmocratic state, if it is
genuine rather than pseudo-democracy, is obligatedtreat the civil

disobedient leniently. There are various meanshofving respect to the civil
disobedient, but the most important way is to &ty their punishment.
Existing criminal law principles are unable to ask# this problem, so the
establishment of a special defense for mitigatingnighment of civil

disobedience is necessary. Not only could it helpdften the punishment for
civil disobedience, but it could also bring lessnhdo the role of the court as a

neutral arbitrator of disputes.
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Chapter VII: Conclusion

I. Main Findings and Suggestions

In this thesis, | have argued for a definition ofilcdisobedience which is, |

think, more useful and proper than the definitiprevided by some scholars. |
have not insisted on pure nonviolence and uncanmditi subservience to the
authority, rather | welcomed the idea of predomilyamonviolence (discussed
in Chapter Il) and democratic coercion (discusse€hapter 1V). The mere
existence of sporadic violence and the mere usmefcive measures should
not forfeit the status of civil disobedience. Thavantages of this broad
definition are obvious: on the one hand, it canec@tlmost all typical cases of
civil disobedience took place in history and kele@ toncept relevant to what
IS going on today in practice, and, on the othendhat can keep civil

disobedience as an independent phenomenon digirale from other kinds

of protest.

Additionally, in this thesis, | have argued thatilcdisobedience is justified in
the modern western democracy. Civil disobedienceldeto be viewed as
threatening, subversive and destructive of demgcraad the reaction of

public authorities has been mainly repressive. Bstiggested that citizens
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who are firmly committed to the democratic systenits present form have to
realize that as it is currently practiced democrigcgeriously malfunctioning
and those citizens who are troubled by the defeictbe existing democracy
might find civil disobedience a viable way of elmating the gaps between
ideals and the practices, especially when conwveatiochannels are

unavailable or unlikely to bring about change.

| have also in this thesis attempted to providelewnce of the usefulness of
civil disobedience to the democratic system. | adythat civil disobedience
plays a very important role in both the establishtrend development of the
existing liberal democracies. Many liberties weetdr granted today were
won by civil disobedience or with the assistancecivil disobedience. In

addition, by functioning as a safety-valve to preveomplaints in the society
from erupting into large-scale violence, civil disalience might be a
stabilizing device. And, by taking a limited view lnoth the government and
law, civil disobedience can help people to remagilant in relation to the

authorities and their actions, possibly with thdedf of preventing the

democracy from degenerating into totalitarianism.

Another key point | argue in the thesis is that ¢thel disobedients are good
citizens which should be cherished by democradiesthe face of grave

injustices and serious erosion of the values of ateaty by laws, citizens
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have two choices. One choice is to follow everyghtommanded by law; the
other is to defend justice and democracy even bgagng in civil

disobedience. Compared to the latter, the formesepaa real danger for
democracy. If every citizen is prepared to acqudsceverything commanded
by law, it is difficult to be optimistic about theurvival of liberal-democratic
values because the subservience of the citizendaamristitute an invitation to

monarchy and dictatorship.

A democratic system has a special obligation ter&é civil disobedience.
Civil disobedience is detrimental to an author@arregime, but it is beneficial
to a democracy. Moreover, democracy is said to Isgstem committed to
openness and freedom. Suppression of civil diseped, which is a highly
self-restrained protest, in defense of the systebwvexrts the values for which
it was established. In addition, the toleranceamhe acts of civil disobedience
in a democracy is unlikely to inspire further viobe, as often happens in an
authoritarian regime where the great anger of thgpressed may be ignited

by even the slightest tolerance of civil disobede&n

Finally, I proposed that the best way to soften phedicament of the civil
disobedients is to mitigate their punishment bylesthing a special defense
for civil disobedience. When a claim of civil disabence is raised in the

court, the court should decide whether the condumiounted to civil
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disobedience, and if the court finds that the proted action fully satisfy the
standards of civil disobedience, it can decide todemate or suspend
punishment of the defendant. Suggestions sucheami$take of law defense
and the necessity defense all have internal defelitsh cannot be overcome
easily. On the contrary, my suggestion can be auewdy applied to all cases
of civil disobedience while at the same time ratagrcivil disobedience as a

viable means of protest in a democracy.

[I. Final Thoughts and Proposed Areas for Further Research

My thesis is an attempt to reconcile civil disolezdie and democracy, and, to
this end, | have discussed the main questions abeuteconciliation of the
two, such as the justification of civil disobedienimn a democracy and the
mitigation of punishment for civil disobedients. \Mever, there are still
guestions which have been untouched or mentionédlwiefly, so | would

welcome further research in the following areas.

| proposed in the third chapter that civil disolegatie is justified on the basis
of the imperfection and tentative nature of theseémg democracy, but what is
left mostly unanswered in the chapter and theaok#ie thesis are the precise

circumstances in which civil disobedience is justlf In other words, under
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what circumstances is civil disobedience justified what justifies civil
disobedience? Some philosophers have lightly tadicip®n the question, for
example, Rawls proposes that civil disobedienaotsjustified unless in the
case of substantial and clear injustféeand Habermas also contends that civil
disobedience is justified when law and policy aredpiced in an insufficiently
deliberative mannéf® But this is far from enough. If we want to make th
theory more meaningful in practice, we must prowdelear account of the

various circumstances which justify civil disobette.

Another area which needs further clarification i what degree the
punishments for civil disobedience should be migda | suggested in the
thesis that the civil disobedient should be treateith due respects in the
liberal democracy and the best way to do it is tgaie their punishments by
the establishment of a special defense. But | dcerpound on what type of
civil disobedients under what circumstances shgoldompletely unpunished
and what type of civil disobedients under whatumnstances should only get
the punishment reduced. This is partly becauss s much a pragmatic
guestion as a theoretical question; different stathfferent cultures and
different jurisdictions in different stages miglave different answers to it. For

example, in a state which is often endangered biakdisorder, the standard

464 Supranote 85, at 335-343.
% Jirgen Habermas “Civil Disobedience: Litmus Testtfee Democratic Constitutional
State” (1985) 3Berkeley Journal of Sociology 95-116.
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for complete elimination of punishment for civil sdbedience may be
understandably more strict than in those statesiwi@ve no difficult at all to
maintain a good social order. Therefore, furthéores are still needed in order

to apply the strategy to specific countries.

Another larger question that comes out of my thésishe place of civil

disobedience in quasi-democracies and other pallifarms of the state. |
have shown in the thesis that civil disobedienayglan important role in
democracy and democracy has a special respongitioilghow tolerance to the
civil disobedient, but it is still in question wihet it is wise at all to resort to
civil disobedience to protest an authoritarian megjiand whether totalitarian

regimes ought formally to tolerate the disobediernts legal regime.

These are all important and challenging questibhepe, however, that this

thesis and its attempt to reconcile civil disobadeeand democracy provide a

useful springboard from which they may be approdche
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