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CHAPTER I
TWO BASIC ERRORS

You may think of philosophy as dwelling in the clouds.
I hope that you may see that she 1s able to descend to
earth. « « « You may think that there is nothing prac-
tical 1n the theory that is concerned with ultimate
conceptions., That is true perhaps while you are doing
the Jjourneymant's work of your profession. You may find
in the end, when you pass to higher problems, that in-
stead of belng true that the study of the ultimate 1is
profitless, there is little_else that is profitable in
the study of anything else.

Dean Roscoe Pound as a teacher, scientist, historian,
legal and political scholar has not only become one of the fore-
most authorities in bringing the philosophy of law to earth,
digesting it, correlating it and criticizing it, but as a true
reformer has set forth a positive conatructive theory of his
own. A prolific writer, his ideas have helped mold the legal
instruction and legal philosophy of our times.

It is our purpose here to examine the history and
legal philosophies of his day, so necessary for an intelligent
understanding of precisely in what Pound's criticism as a legal

reformer consisted and more especisally as an aid in grasping his

1 Benjamin W, Cardoza, The Growth of the Law, New
Heven, 192, 23.

1




2

own positive philosophy as to its evolution, method and content,
It will slso aid us in an evaluation of his doctrine uhich has
taken such a marked hold on the legal thought of today that such
an influential jurist as John C.H, Wu once stated that: "A defie
nite philosophy of law is now actually in existence whose founder
and exponent is none other than Professor Pound himself,"2

There is pretty general agreement that the theory of
law dominant in the nineteenth century and the early part of the
twentlieth embodles some fundamental errors of social philosophy.
The views of the three schools of jurisprudence which exercised
the greatest influence on the theory and to a large extent the
practice of law during this period offended in two major respects.
Firstly, law was unable to adapt itself to changing conditions,
especially socilal changes, since rules of law, whether codified
as advocated by the analytlcal school, or as derived from theo=-
ries of law, as the historical and philosophical schools insisted,
were presumed to be amenable to perfect application, Yelt law in

such & case was conceived apart from its functional role in

2 John C,H. Wu, "The Juristic Philosophy of Roscoe
pPound,"™ Ill. L. Rev., Chicago, XVIII, January, 1924, 285. See
also Paul Sayre, The Life of Roscoe Pound, Iowa City, 1948; F.J.
Powers, "Some RefTectIons on Pound's Jurlsprudence of Interests,"
Cath. U. L. Rev., Washington, D.C,, III, January, 1953, 10;
George R, Farnum, "Roscoe Pound--His Significance in American
%géa%zghought,” Boston U. L. Rev., Boston XIV, November, 193j,
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society.3 Secondly, the controlling premise in all these phi-
losophies of law was the principle of freedom, As far‘as possie
ble the rules of law were molded and interpreted to express this
principle: individual rights must be protected., This was the ob=-
jective legislators were always to keep in mind. In point of
fact, Judges, often unconsciously, accepted this doctrine as theln
first principle, oftentimes to the detriment of the common good.

The prevalling schools which echoed the spiriﬁ of the
times and which were the object of Pound's criticism were the
historical school, the anaiytical schoél, and the metaphysical
or philosophical school.

Mechanical Jurisprudence

The historical school placed uppermost the mass of tra-
ditional ideas and customs from which actual legal rules are dew-
rived. Law could no more be made than language; each was a
growth upon the basis of a received tradition--the latter a

thought to which Pound himself woulad subscfibe.u Since law 1s
something found and not made, the legislator had no function,

3 Bee Roscoe Pound, "The Scope and Purpose of Sociolo=
glcal Jurisprudence," Har. L. Rev., Cambridge, XXIV, February,
1911, 591-603, XXV, December, 1911, 141; Jerome Frank, Law and
the Modern Mind, New York, 1931, ix. - T

4 See Roscoe Pound, The Spirit of the Cormon Law,
Boston, 1926, 165.
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The historical jurist conceived that a principle
of human action or of social action was found by human
experience and was gradually developed into and ex-
pressed in a rule. Hence they denied that the law was
the product of conscious or determinate human will,
They doubted the efficacy of legislation in that 1t
sought to &cEieve the impossible and to make what can-
not be made.,

To the historical jurist:

Law 1s something that is not and in the long run
cannot be made consciously. They see chiefly social
pressure behind legal rules., To them sanction is to
be found in habits of obedience, public sentiment and
opinion, displeasure of one's fellowmen, , . + Their
type of law 1s custom, or those customary modes of de-
cision whereby the life of a people makes 1tself felt
in a gradual development bg molding those rules to the
conditions of the present.

The historical school of jurists and all the exponents
of positivist theorlies of Jurlsprudence sought a complete sepa-
ration of law and morals, The ethical and moral ideas of earlier
times which were translated into effective legal norms were to be
replaced by customs and principles of action which emanated from
the sentiments of the people of a given time and locallty. The
process of finding the law was through a search among such customq
and conventions,

The positivist schocol of analytical jurisprudence,

5 Ibid., 155o ¢f. also Ibid., 160‘

6 Pound, ™Scope and Purpose of Sociologlcal Jurise
prudence”, Har. L. Rev., XXIV, 599. See alsc Roscoe Pound, The
Formative Era of American Law, New York, 1950, 102,
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which focused 1ts attentlon primerily on statutes and on the in-
terpretation of law by the courts, superseded to a large extent
the historical school, For it, moral norms of the previous
century were replaced by rules of action formulated by a politi-
cal sovereign, which became intrinsically just by the accoeptance
and promulgation of the state,! |

Where the historical jurist pursued a comparative study
of the origin and development of law, legal éystems, and pearticu=-
lar doctrines and insbtitutions, the analytical jurist pursued a
"comparative study of the purposes, methods and ideas common to
developed systems and of their doctrines and institutions in
their matured forms."® TLaw was something made consciously by
lawgivers~~either legislative or judielal. It referred to one
thing, namely the body of authoritative materials In which courts
found or were held bound to find the grounds of decision. BEvery
attempt was made to exclude everything from consideration except
precepts established by the authority of the state, The analyt~
ical jurist proceeded on the supposition that law in the sense of
a body of authoritative grounds of or guides to judicial determi-

nation of controversies and administrative regulation of activi-

7 Roscoe Pound, Law and Morals, 2nd, Chapel Hill, 1926,

21“250

8 Pound, "Scope and Purpose of Soclological Juris-
prudence," Har, L. Rev., XXIV, 594.




6
ties 1s an aggregate of logically interdependent rules.? It is
not social pressure behind legal rules but the enforcament by the
judicial orgaens of the state which constitutes sanction. Nothing
that lacks an enforcing agency 1is law,
A universal framework of developed systems of law was
to be reached through analysis of necessary legal conceptlons in-

volved in the very idea of law or of law in the developed state,l|
No room under such a theory was left for changing cir-
cumstances or social conditions or different cultures, Law came
tightly packed, complete in its own little leglslative box with
sometimes very little reference to reality and leaving no creativej
function for the jurist. |
Meanwhile the philosophical Jjurist studled the philosope
ical and ethical bases of law, legal systems, and particular doc-
trines and institutions and criticized them with respect to such
bases,
The philosophical jurists postulated a body of
principles derivable loglcally from an ultimate meta-
physically demonstrated fundamental. This fundamental

was to serve as a starting point for juristic reason-
ing, and along with the principles derived from it,

9 See Roacoe Pound, "Future of Law," Yale L. J., New
Haven, XLVII, November, 1937, 1l~13.

10 See Roscoe Pound, "Fifty Years of Jurisprudence,"
Har. L. Rev., L, February, 1937, 551-562,
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to furnish a guide to law making and ciitique of legal
institutions, doctrines, and precepts. :

In opposition to the analytical jurist, the his-
torical jurist and the philosophical jurist agree that
law is found and not made, differing only in what 1t
is that is found. The philosophical jurist conceives
that a principle of justice and right is found and ex-
pressed in a rule; the historical jurist that a prin-
¢ciple of human action or of social action is found by
human experience and %s gradually developed into and
expressed a2s a rule.l

Pound's primary objJection to all of these theories and
the objection also of other modern legal theorists is the appar-
ent absolute universality and hence lack of flexibllity of the
law itself, Speaking of the aims of analytical jurists he says:

A generalized comparative anatomy of developed
law was to be achieved by an analysis of "law" pro-
ceeding to analysis of conceptions necessarily pre-
supposed by and involved in the idea of law, and
passing to comparative analysis of the general con-
ceptions common to developed systeus of law. From
this comparative anatomy we were to get a unlversal

- classification,

Historical jurists concelved that such a com~
parative anatomy could be worked out on the basis
of universal conceptions discovered by historical
study.,

Philosophical jurists in much the same way
sought to deduce a universal classification from

11 Ibid., 562

12 Pound, "Scope and Purpose of Sociological Juris-
prudence,” Har. L. Rev., XXIV, 599. See also Roscoe Pound, The
Sgirit of the Common Law, 153-155; Roscoe Pound, Law and Morals,

- .
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some fundamenta} datum such as free will, or liberty,
or personality. 3

It is not the purpbsa here to discuss the adaptablility
of scholastic naturai law prineciples to Pound's objection,lu noyr
to question whether his interpretation of the natural law is
correct. The only purpose 1s to point out what Pound rebelled
against and what led up to his theory of sccial interests.
suffice it to say, his reference is to the so-called natural law
of the late elghteenth and early nineteenth centurles typified
by such philosophers as Kant and Hegel. He himself makes this
distinction,15 |

For Pound law should be a means toward the peaceable
ordering of soclety~-a regulating agency in society--while the

state itself is the organ of social control,l6 But law has be=~

s65 13 Pound, "Fifty Years of Jurisprudence,” Har. L. Rev.,
L, .

14 ¢f. infra, 63-66, For the scholastic natural law

Theories see Anton Hermann Chroust and Frederich A, Collins, Jr.
"The Basic Ideas of the Philosophy of Law of St Thomas Aquinas as
Found in the 'Summa Theologica!,” Marq. L. Rev., Milwaukee, 26,
1941, 11-29; Harold R. McKinnon "Natural Law and Positive Law,"
Notre Dame Lawyer, Notre Dame, 23, 1948, 125, Fathers Parsons,
Rueve, MIIlar, Noonan, Obering, "Symposium on the Natural Law,"
Modern Schoolmen, XVII, January, 1937. Rev. Michael Cronin,
Sclence of Ethics, 2nd, I, New York, 1920, 633-686. Also Francis
E., Lucey, S.d., "Natural Law and American Legal Realism -- Their
Respective Contributions to a Theory of Law in a Democratic So-
clety," Geo. L. Jour., Washington, D.C,, XXX, 1942, 493.

15 Pound, Law and Morals, 33.

. 16 See Pound, The Spirit of the Common Law, Ch. 6, "The
EE&%osophy of Law in the Nineteenth Century,"” 139~165, esp. 139~
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come an end in itself, with no reference to its social function.
New sltuations are met by deductions from old principles. Such
a rigldity of rules, such an uncreative, deterministic philosophy
of law, such a diehotomy between the legislative and judicial |
function of government results in a lack of social progress and
a mechanical administration of justice which in the long run must
break down.17 The philosophical approach tends to take the form
of over-abstractness leading to empty generalities and ambigui-
ties-«~a tendency to treat abstractions as independent entities,
The cure is discussed without reference to a particular patlent.
Moreover, all systems are sometimes used to work out specious
reasons for doctrines instead of criticizing them, thus further
entrenching them in juristic thought. The legal order instead of
being a combination of law and the trained reason of the Judge
has become arbitrary, impractical and in many cases results in
injustice.la
In pursuance of principles there i1s a tendency to
forget that law is a practicel matter. The desire for
formal perfection seizes upon Jurists--justice in con-
crete cases ceases to be their alm., Instead they aim
at a thorough development of the logical content of
established principles through rigid deduction, seek-
ing thereby a certainty which shall permit judicial

decision So be predicated in detail with absolute as-
surance,

17 See Pound, "Scope and Purpose of Soclologlcal
Jurisprudence,” Har, L. Rev., XXIV, § ES? S

18 7Tbid., 596; Also see Pound, Law and Morals, 86.

19 See Roscoe Pound, "Mechanical Jurisprudence,"
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It is largely out of his opposition to this theory and
to the nineteenth century non~creative views of law, which have
outlived what usefulness they possessed, that Pound's own view
takes shape, Law must be adapted to changing conditions and
social progress,
Exaggerated Individualism
The second major error exemplified by the juristic
philosophies of the day and seconded by the economic and politi-
cal theories and practices of the early and middle nineteenth
century was the exaggerated concept of individualism and indi-
vidual l1liberty. FEconomie liberalism fostered by the philosophy
of Adam Smith, John Stuart Mill, and the Manchester School, and
encouraged in practice by leaders of the Industrial Revolution
was at its zenith by the middle of the eighteenth century.
The half century following the Cilvil War saw both
the culmination of thne economic philosophy of laisssz
faire and the reaction against it. . . « The lalssez
falre doctrine of Adam Smith and his successors
been accepted as final by the great majority of Ameri-
cans, . . » and a fitiing capstone had been put upon
the theories by the first scction of the PFourteenth
Amendment., » » . To the rising capitalist, and in
fact to the averagse citizen it seemed not only un-

neceggary but bad economics toregulate nrivate capi-
tal.

Col. L. Rev., New York, VIII, December, 1908, 605-6Z3.

20 Edward Frank Humphrey, An Economic History of the
United States, New York, 1931, L30.
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Not only should the laws of economics operate unhamper-
ed and uncontrolled by state, morality or religion, but.under the
egls of such men as Comte and Darwin a mechanical application of
the physical laws of nature actually swayed the minds Qf men.

Not only was this mechanical application shifted to civil law,
but it also led to the notion thatc all law worked automatically--
that any interference was to the detriment of the one interfering
and of society.

In the United States, especially, during pre-civil war
days--a period of growth and expansion to new frontiers--indi-
vidual initiative was encouraged and fostered.?l And in the for-
‘mation of Anglo-American law the confliets of court and crown in-
spired by Stuart tyranny left its mark in the form of an attitude
that regards law as primarily a bulwark protecting the individual

agalnst the government.aa

our legislation, too, in many departments was dominated
by the conception of man as a free and independent individual.

Reflecting the influence of Rousseau's wild view of human nature

21 See Pound, The Spirit of the Common Law, Ch. 5,
"pioneers and the Law," 1IZ-130; also Roscoe Pound, The Formative
Era of American Law, New York, 1950, 6-8.

22 See Pound, The Spirit of the Common Law, Ch., 3,
"Phe Courts and the Crown," 60-84; also Pound, The Formative Era
of American Law, 58; Roscoe Pound, Criminal Justice in America,
Wew York, 1930, 105. "“
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and Kant's theory of will, the tendency was to regard man as es~
sentially an indepahdent individual and only secondarily a member
of soclety. Hence jurists of the last century considered any law
involving restraints on liberty justified only in sc far as it

alded in maintaining liberty,2>
They conceived that the legal order was to be held
down to the minimum whieh was required to protect the
individual against aggression and to secure the harmoni-

ous co-existgﬁce of the fres will of each with the free
will of all.

It is no wonder, then, that the lawyef of the day steep~=
ed in notions of liberty, considered 1t his primary task to pro-
mote and foster 1t.25

The analytical, historical, and philosophical jurists
found their theories of law giving added force to this rising in-
dividualism in "a striking example of the way in which the same

23 "Law exists for the sake of liberty. . « .« It ex-
ists to protect liberty in that it limits arbitrary will. . . ."
Arndts, Juristische Encyklopadie (24 ed, 1850) par 12. "Every
rule of Taw 1In 1tsell Is an evil, for it can only have for its
object the regulation of the exercise of rights, and to limit the
exercise of a right is inevitably to limit 1t." Beudant, Le
Droit Individuel et L'Etat (1891), 148. "Liberty . . . 18 the
Supreme object. Every abridgment of 1t demands an excuse, and the
only good excuse is the necessity of preserving it." Carter, Laws
Its Origin, Growth, and Function (1907), 337. Cited by Pound In
WA survey of Social Interests," Har. L. Rev., LVII, October, 1943,

.

2L Pound, "A Survey of Soclal Interests,” Har. L. ReV.,
Lvii, 1i1-12. :

25 1Ibid., 12,

—————
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conclusion may sustain the moat divergent philosophical prem-
isea."26 flence for the dominant soclal and legal philosophies of
the nineteenth century, the immediate end of law consisted in glve
ing expraasién to the free will of the individual subjecta, and
"the conception of justice as the sscuring of maximum self as-
sertion became an axiom of juristic thought"27,

Under the impetus of Kantian ethiocs the champilons of ine
dividualism reseived philosophical Justification., The ph;lasaghi-
cal jurists developed Kant's l1dea that the securing of absolute,
eternal, universal, natural rights of individuals meant securing
freedom of will to sveryone so far as is oconsistent with other
wills. Their basic position was that the entire legal systom
could be deduced frum the conception of rignt, and a sort of ideall
system set up. In general, securing freedom of will meant securw
ing the widest posaible freedom of action for individuals., "The
test of right and Justice with respect to any institution or
doctrine was the amount of abstract liberty which it secured." 28

26 pound, The Spiri$ of the Common Law, 15l.

27 Ibid., Cf. also Pound, The Spirit of the Common
Law, Che 6, "The Philosophy of Law in the 1netean€5f3&ﬁ§i¥§:"
T39-165; pPound, Law and Morals, Ch. 3, "The Philosophical view,"
84~115; Roscoe Pound, "iow rar Are wWe Attaining a New Measure of
values in Twentleth Century Juristic Thought," West Va. L. Quart.,
Morgantown, XLII, 1936, 3l-82.

28 Ppound, The Zpirit of the Common Law, 152.
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The historical school drew the same conelusion, except
that instesd of deriving 1t through the nature of man, they at-
tempted to discover it through history. Kant's formula of'right
was turned into one of law by Savigny, the founder of tne his~
torical school., He thought of law as a body of rules wiich de~
termine the limits withiln which the freedom of Individual activie
ty would be guaranteed and protected. Experience 1In the adminise
tfatian of justice ilncreased the scope and delimited the bounda-
riee of this freedom. Hence the position of the hilstorical
school can best be understood in terms of the gradualrhiatarical
development of Kentta theory of right, that is, as a condition
in which the will of one 18 reconciled with the will of snother
socording to a universal rule.

As the historical jurista adopted the ideallistic in-
terpretation of legal history 1t was poasible to aay
that jurisprudence had two sides. On the one it had
to do with the historical unfolding of the 1dea of
liberty as men discover the rules by which to realize
it. This was the historical jurisprudence., On the
other hand i1t had to do with the logleal unfolding

of the prineciples involved in the &baggach conception,
This was philosophical jurisprudence.

‘Analytical Jurists too fell in with the spirit of the
times, It must be remembersd that analytical jurisprudence come
pletely separated the leglslative power from the judiclal. The
latterts role was serely to insure & mechanical application of

the law. The law was presumed Lo cover all ¢lrcumstances without

29 Ibid., 154
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oxception as all situations were conceived of as forseen and
regulated in the intention of the legislator at the tim# of pro-
mulgaﬁ&ana30 Naturally, in his uncreative capaclty the judge
applied the individuallstiec law of the times since it was the
dominant cheracteristic not only of law, but, as has beon shoun,
of all human activitiy.

A8 early as the third quarter of the nineteanth centue
ry opponents of this error of excessive individualism arose and
exercised an influence on juriaprudenaa;Bl The country itself
was becoming more conscious of 1ts soclal obligations, The
period following the civil war had been one of uncertainty and
discontent over rallroads, deflation, exploitation of farmer and
laborer, monopolistic practices and other abuses which seemed to
contradict basic liberalistic tenants,

The years 1365 to 1910 saw a rapid growth of government
interest and aid to agriculture; 1t saw cooperative movements to
relieve both farmer and laborer, anti-monopoly legislation, interw
state comserce legislation, government leglslatlon to improve and
control credit, and in general, government intervention wherever

the general security was threatened, Thess growing state and

30 8ee Roscoe Pound &g}%géﬁggucggon to the Pniloso-
phy of Law, 7th, New Haven, 19&6, 53=5l4

31 E.g. Jhering, Marx, Post, Glerke, Ward., See Pound
"50 Years of Jurisprudence,”" Har. L. Rev. L, 557-582.
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federal aoctivities arose iIn part out of social changes which
created new problems that called for social ocontrol. Eﬁt they
also arose in part out of a growing belielf that the state shounld
concern itself, at least to a zreater extent than in former years,

with providing goods and services to meet important social needa§§¥
In the first Granger Case (1876) in an opinion written

by Chief Justice Walte, 1t was held that property does become
clothed with a publlic interest,

when used in a manner to make it of public consequence
and affect the commnity at large. « « « When theree
fore one devotes hls property to a use in which the
public has an interest, he in effect grants to the
public an interest in that use, and must submig to be
controlled by the publiec for the gommon good.

Juat as Pound was influential in breaking down the de~

terministic concepts of law with thelr view of law which seemed
to sever it from any relation to the sccigl enviromment in which
man is regulated by it, so too he was a relentleas antagonlist to
the individualistioc notions of these same Jurists.

Historically, he said, individuslism is false, The
primary purpcse of law n&wor‘was'ta establish conditions under
which individuals can enjoy the meaximum of freedom. Such & theow=
ry denies the very idea of scolety. What history shows is that

32 Cf. Chester W, Wright, Hoonomic History of the
United States, New York, 1941, 894-095, -

33 Munn v, Illinois (1876), 94 vU.S., 113, 1Italics mine.




17
interest in tihe general security is the first determinant of law.
nven Kant'g notion of securing the harmonious coexlistence of the
free will of each and the free will of all is "only another way
of atating a paramaﬁnt sccial interest in thne general security in
terms of individual liberty"3¥,

Hineteenth century individualism wrote legal

history as a record of a continually strengthening
and increasing securing of the loglcal deductions
from individual freedom in the form of individual
rights, and hence as a produet of the pressure of
individual c¢laims or wants or desires. But this is
Just what it is not., It is not too much to say that
the social interest in the general security, in its
lowest terms of an interest in poggc and order, dicg~-
tated the very beginnings of law,

Philosophiecal Jurisprudence and the natural law theo-
ries of the ninetesnth century are submitted to the same scathing
analysis, He rejects the idea that the practical problems of law
can be solved by the theory of natural rights of the last century,.
3uch 8 theory wes umrealistic. It held that these rights could
be defined with precision as logical deductions from the basic
idea of liberty. Every natural right was to be fully secured;

every right had equal validity; none could conflict or overlap;

34 Pound, "A Survey of Social Interests", Har. L. Rev.,
LVII, 9.

35 Pound, The Spirit of the common Law, 206, Cf, also
Roscoe Pound zntarpﬁafﬁaion e? B8l HiBLOry, New Ybrk 1923,
60-61, 163-187 Pound, The ZpIF fﬁS“ﬁ”*x ommon Law, 185-189;
"How Far Are We Attaining a ew ﬁeaaure of Valuss In Twentleth
Century Juristic Thought?" West Va. L. Q. XLII, 05-87.
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none admit of adjustment or compromise; none could be infringed,
they could only be rescognisged and seaurud.36
He objects that uninhibited freedom would impair the
freedom of others and lead to chaos; that there is & certain
hierarchy of rights, although beyond the "social interest in the
general security”, he does not indicate 1t spscifically since it
is subject to change. Such an 1deal order ss advocated by the
philosophical jurists as a practical matter just doesn’t exlst,
88 experience testifies, |
The problem of law in action lay at the periphery--
in the undefinsd and undefinable unchartered ground
between these righte. « « « But all experience shows |
that recognized interests must be reconciled with
each other in action by some sort of compromise, thay
no olaim can be admitted to its full logical sxtent.- |
He finds the same dAiffioulty with the analytical school,
who would have ovav&thing handled by 1ogislatiah~~ths Jurist merew
1y spplying 1t. Where it can be done, as in property lsw or come
mercial law, mnahaﬁical application of fixed detalled rules "ls
wise sccial engineering" but where the human elsment appears,
such legislation 1z wholly inadequate.
Iﬁ there cases matters of property and come

mercial law, the soclal interest in the general
security is the controlling element. But where

36 c¢f, Roscoe Pound, Gontemporary Juristic theory,
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the questions are not of interests of substance butb
of the welghing of auman conducet and passing upon
1ts moral aspocis legislation has done little. « «
Where legislation i3 effective, there also mechani-
cal application is effective and desirable., Wherse
legislation is ineffective, the same difficulties
that prevent its satisfactory operation require us
to leave a wide margin of discretion in its appli~
cations « « « Every promissory note is like every
other. « « « But no two cases of nag1§§ence havs
ever been allke or ever will be slike.

Freedom, since it deals wilth human conduct, cannot de
adequately handled by legislation alone.

Againet the background of these two basic errors in the
social phllosophy of his time, Pound begins to construct hls own
legal philosophy--sociclogical Jjurlsprudence., It is based upon
the needs, desires, and wants of individuals whlgh seek pro=-
tection, deslaration, or 1ntaryroﬁat16n of law within th@ Irame-
work of soclety, and khiah soclety and civilization 1tself, in
order to progress, must recognise and delimit,3?

' 38 pound, Introduction to the Philoso of Law, 139,
40, 2. of. alao ROBOOE Pound, "Tne Theory or gudfﬁ&ﬁI’baw
cision", Har. L. Rev., Cambridge, XXXVI, ¥ay, 1923, 325 and June

1923, %5“'9'51. LYY

39 Cf. Roscoe Pound "Theories of Law", Yale L. Rev.,
Hew flaven, XXII, December, 1912, 1lL5-146,




CHAPTER II
METHOD AND END OF LAW--THEORY OF INTERESTS

Roscoe Pound in his earlier days was a professor of
botany and & relatively influential one for his age. He was also
a student and believer in the philosophy of Willlam James, It
was natural, then, that his sociological jurlsprudence have &
scientific and pragmatiec approach. In one of the earlier formu-
lations of his doctrine he saild:

The sociological movement in Jurisprudence 1s a

movement for pragmatism as a philosophy of lawj for
the adjustment of principles and doectrines to human
conditions they are to govern, rather than to assumed
first principles; for putting the human factor in the

central place and rala§ating logic to its true posi-
tion as an instrument,-<

It is the sclentific approach that gives to law its ob-
jectivity., At the same time such an approach tends to avoid mis-
takes due to ignorance and diminishes as far as possible juridi-
cal corruption. Belng sclentific, however, does not involve the
use of nor formulation of basic tenets which will be true for all
times and under all circumstances. One of the principle points

of the doctrine of the soclological jurists is that it is enough

1 Pound, "Mechanical Jurisprudence,"™ Gol. L. Rev.,
VIiii, 609-610.

20
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to work out such rules as may clearly govern particular facts or
relations without performing the ambitious task.of laying down
universal propositions.

We no longer hold anything sclentific merely be-
cause 1t exhibits a rigid scheme of deductions from a
riori conceptions, In the philosophy of today theo-
ries are 'insgrumenta not answers to enigmas in which
we can rest,! The idea of science as a system of de-
ductions has become obsolete, and the revelution which
has taken place in other sciences in this regard must
take place and 1s taking place in jurisprudence also,3

The threat of the realists 1g Jurisprudence has forced
Pound to modify this radieal position in his effort to find some
siable element in the law.u However, for all practical purposes,
his method is admittedly and primarily pragmatic,
Since law both as sclentific and as pragmatic must be
Judged "good"™ or "just" in so far as it attains its end,
it must be valued by the extent to which 1+ meets its
end, not by the beauty of its loglcal processes or

the stristness with which its rules_proceed from the
dogmas 1t takes for its foundation.>

2 William James, Pragmatism, 53, cited by Pound in
"Mechanical Jurisprudence," Tol. L. Rev., VIII, 608,

D A

3 Ibid., 608,

Cf. Pound, Law and Morals, 33, 106n; Roscoe Pound,
"The Revival of Natural Law," N.D.Lawyer, Notre Dame,XVII, June,
1942, 287«372; Roscoe Pound, "A Tall For a Realistic Jurispru-
dence," Har. L. Rev., XLIV, March 1931, 697-711.

5 Pound, "Mechanical Jurisprudence," Col. L. Rev.,
VIII, 605.
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Pound indicates that sociological jurisprudence lies
somewhere between the abstractions and individualism of the nine-
teenth century and its radical alternative, aocialism.6
As seen previously, the soclal interest 1s by and large
the foremost determinant of law since its beginning. Hence law
must be looked upon as an instrument first of soclety and only
secondly of the individual, Thus we find the jurisprudence of
today not merely cataloguing the individual claims, wants, or de-
sires as did the Jurisprudence of the nlneteenth century--as if
these clalms inevitably call for legal recognition in and of
themselves~~but we find it going on to ask
what clalms, what demands are involved in the ex-
istence of the society in which these individual de=-
mands are put forward; how far may these individusl
demends be put in terms of those social interests or
identified with them, and when so subsumed under
social interests, in so far as they may be treated,
what will give the fullest effect_to those social in-
terests with the least sacrifice?!
Since there exists in man an urge "in all the diverse
conditions of life to gratify as far as may be all the different

aspects of his nature,“a

6 Cf. Roscoe Pound, "The Problem of an Ordered Society)
Tenn. L. Rev., Knoxville, XI, December, 1932, 1l2-13.

7 Pound, The Spirit of the Common Law, 203. Cf. also
Roscoe Pound, "Justice According to Law," Col. L. Rev., New York,
X1V, February, 1914, 103, 119.

8 Roacoe Pound, The Task of Law, Lancaster, 194, 21.
Cf. also Roscoe Pound, Social Control Tarough Law, New Haven,
19&2 r 6'4-"65 N
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there ls the task of making the goods of existence,
the means of satisfying the demands and desires of
men living together in a politically organiged so-
clety, 1f they cannot satisfy all the claims that
men make upon them, at least go round as fag as
possible with the least friction and waste,

Thus the securing of social interests becomes the proxie-
mate end of law., But what are these interests to be based upon?
How are they to be interpreted? Pound states that "any beginning
of securling social interests must begin with the idea of e¢ivili-

zation"0,

In the "idea of civilization", Pound not only points
out what he concelves as the ultimate end of the legal order, but
indicates the method by which it 1s to be achieved, Through the
physical and biclogical sclences man has learned to master ex-
ternal nature and convert it to his use. Through the social
sclences man has gathered data and organized his knowledge of in-
ternal human nature. Such knowledge has not only given man in-
creased mastery over human nature in general, but has made possl-
ble the mastery over external nature--for example, by making possis
ble diviaion of labor and freeing inventive genius to push back |
the horizons of the unknown. The "idea of civilization"™ signi-
Tles the idea of raising the human powers to & point where they

9 Pound, Social Control Through Law, 6l.

10 Pound, "The Problem of an. Ordered Society," Tenn. L.

Rev., XI, 1. 1Italics mine.
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achieve the maximum control over nature.

In civiligation; the ralsing of human powers to
their highest possible unfolding, in the maximum con-
trol over nature, both external and internal for human
purposes, we have an ldeal which transcends both the
individualism and the socislism of the last century,ll

In the summary then we see Pound attempting a reform of

law with a philosophy that is pragmatio by a method which is
"geientific", y

We have the same task In jurisprudence that hsas
been achieved in philosophy, in the natural sciences
and in polities. We have to rid ourselves of this
sort of legallity [deductions from assumed principles
regardless of what they are based uponj and jo attain
a pragmatic, a soclological, legal sciénece,d

Since all men have an infinite number of desires and

wants, it 1s impossible that all be gratified. Therefore the
legal order is viewed as "an adjustment of human actions and re-
lations in order to conserve the goods of existence, prevent
friction in the human use and enjoyment and eliminate waste of
them",13 It does this by securing as many interests as it may
with the least sacrifice of other 1ntereats.1u This 1s the

primary and proximate end of law,

11 Ibid., 11.

12 Pound, "Mechanical Jurisprudence," Col. Q.Vﬁav.,
VIII, 609.

13 Roscoe Pound, and Theodore F, T. Plucknett, Read-
ings On the History and System of the Common Law, comp. and ed.
ound. and PlucEneE%, 3d, %ocEEdEEr, 1927, 4565,

1} sSee Pound, An Introduction to the Philosophy of
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Since many different claims are at different times
seeking legal recognition, no absolute rules or basic lhws can
be lald down as universally valid, but some fundamental rules
derived from the civilization of the time and place éan be found.
This gives a certain stabllity to the legal order. The maintain-
ing, furthering, and transmitting of civilization is the ulti-
mate end of law,
While rejecting both individuslism and collectiviam,
he finds in both extremist views mome desirable parts; collecw
tivism in 1ts ricognition of mankind's soclal needs, nineteenth
century individualism with 1ts devotion to fréedom. Both are
necessary for human progress:
free individual initiative, spontaneous self as-
sertion of individual men, and on the other hand, co=

operative, ordered, il you I%ll regimented activity.
Nelther can be ignored. . .-

‘ The previous statements indicate that while always
couching his words in terms of soclial interests, Pound in no way
intends an absolute rejection of individualism nor such a minimi-
zation of its value that man becomes so absorbed in society as
to lose his identity as an individusl., It is not the abstract
soclety that becomes the reciplent of his legal reforms but the

m; 96"‘980

15 Pound, "How Far Are We Attainin§ a New Measure of
Values in Twentieth Century Juriatic Thought?" West Va. L.

Quarterly, XLII, 9.
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individual as a member of society. Social interests are charac=-

terigzed as "claims or demands of individusl human beings when

thought of in terms of social life and generalized as claims of

the social group.“16

After all the social unit in the modern world
is the individual human being. Recognition of his
moral worth was the great achlevement of eighteen
end nineteenth century Juristic and social philo~
sophy. Appreciation of the social interest in the
individual 1l1fe is the significant achievement of
the social philosophy of the present generation.

It 1is not likely that any economic order which may
supervene in such time as Wwe can foresee will bring
abou{7a legal order which can succeed in ignoring
him, .

The Theory of Interests

Pound begins his analysls with the idea that all people

have a multiplicity of desires and demands which they seek to

satisfy. However, the desires of each continually overlap and

even conflict with those of his neighbors, It is the function of

Jurisprudence to see, as far as possible, that these claims and
demands are fulfilled. This function Pound calls the
great task of social engineering. . . . We mean

such an adjustment of relations and ordering of
conduct as will make the goods of existence, the

16 Pound, Criminal Justice in America, 6. Italics

mine.

17 Roscoe Pound, "Law and the State--Jurisprudence
and Politics," Har. L. Rev., Cambridge, LVII, October, 194L,
1236,
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means of satisfying human claims to have things and
ggiggigﬁaangowzgzg?lgs far as possible with the least
These claims, these demands or desires which human
belngs either individually or through groups or assoc%ationa or
in relationﬁ seek to satlsfy, and of which, therefore, the order-
ing of human relations and of human behavior must take account,
are called interests,1? The chief concern of the legal system
18 to define the limits within which those interests shall be
recognized and given effect., BRoth the delimitation of these in-
terests as well as the securing of them within the defined limits
are achieved through legal precépta developed and applied by
Judiciel, and more recently, by administrative process set up to

perform this functien.ao Hence we must "begin by ascertaining
what are the clalms or demands which press upon lawmakers and

Judges and administrative agencies for recognition and secur-
ing", 21

Interests, according to Pound fall under three general

18 Pound, Social Control Through Law, 6k, 65.

19 c¢f. Ibid., 663 also Pound, Contemporary Juristic
Theo s 60- ’

20 Cf. Pound, Social Control Through Law, 65.

21 Ppound, Contemporary Juristic Theory, 61,
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categories~-individual, public, and soc1a1.22
, Interests are classiflied as individual if théy are
claims, demands, or desires involved immediately in the individu-
al life, and asserted in title to that life. Basically they are
three: (1) interests in personality (1ife, health, reputation,
etc«);aB {2) 1ntaréahs in domestic relations (cleaims of husband

and wife over each other as agsinst the world, relations of paren
and child ete.);2% and (3) interests of substance, that is, clai
or demands asserted by individuals in title of the individual
economic existence (property, contract, atc.)‘as

Interests are classified as public if they "are claims
or démands or desires involved in life in a politically organized
society and asserted in title of that organization‘“zé Basically

22 PFor an itemized list of the Scheme of Interests see
Pound and Plucknett, Readings on the History and System of the
Common Law, 465-466; For a briel explanation of these ilnterests
§$a3§06537 ¥4 Survey of Social Interests," Har. L. Rev., LVII,

. 23 See Roscoe Pound, "Interests of Personality," Har.
L. Rev., Cambridge, XXVIII, February, 1915, 343-365 and March,
1915, uli5-456; slso Pound, Contemporary Juristic Theory, 62.

2ly See Roscoe Pound, "Individual Interests in Domestic
Relations," Miech. L. Rev., Ann Arbor, XIV, January, 1916, 177-1963
also Roscoe Pound, "IndIvidual Interests of Substance--Promised
Advantages,” Har. L. Rev., Cambridge, LIX, Novemher, 1945, l-42.

'25 8ee Pound, Social Control ough Law, 73; also
Pound, Contemporary Juristic Theory, 62-6l.

26 See Pound, Social Control Through Law, 69; also
Pound, Contemporary Juristle¢ Theory, 69, and Pound, "A Survey of
Social Interests,” Har. L. Hev. ;"E\Ym, 2.
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R
they include the interests of the state as a juristic person and

as the guardian of soclal 1ntaresta.27

Interests are gocial 1f they are "claims or demands or
desires involved in social life in civilized society and asserted
in title of that 11fe“.28 Historically, social interests were
spoken of at common law under the name of "puplic palicy”,29 and
in the cataloging of social interests of today the "public poli-
cles™ of common law form & solid basis. As indicated before, the
primary social 1ntarest running through all 1ega1 thought 1s the
social interest in the gan»ral security}

the claim or want or damnnd; asgerted in title of so~
¢lal 1life in civilized society and through the soclal
group, to be secure against those forms of actioy.and
eouraes of conduct which threaten its existence.-0
This claim takes meny forms, the simplest of which 1s
interest in the general safety. Other forms are general pesace
and order and more recently general health and the security of

acqulsitions and tranaactions.Bl

27 For 8 more complete treatment see Roscoe Pound, "A
Survey of Public Interests,"” Har. L. Rev., Cambridge, LVIII
September, 1945, 909-929.

28 see Pound, "A Survey of Social Interests," Har. L.
Rev., LVII, 2, also Pound, Soeial Control Through Law, 69.

29 Ppound, "A Survey of Social Interests," Har. L. Rev.,
LVIiI, L.

30 Ibid., 17.
31 Ibid., 17, 18.
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Pouni-lists and explains five other social intaroata;BZ
(1) The security of social institutions (domestic, religioua, po~
litical, economic); (2) general morals; (3) conservation of so-
cial resources; (4) general progress (economie, political, cultur-
al); (5) the individual, moral, and social l1life, or in the indi-

vidual human 11fe.33

Such in outline are the soclal intereais which
are recognized or coming to be recognized in modern
law, Looked at functionally, the law is an attempt
to satlsfy, to reconcile, to harmonize, to adjuat
these overlapping and often conflioting claims and
demands, either through securing them directly and
immediately, or through securing ceritain individusl
interests, or through delimitations or compromise
of individual interests, so as to give effect to the
greatest total of interests or to the interests that
weigh most in our civilization, with the lagﬁt Bacrie
fice of the scheme of interests as a whole,

Valuation
The greatest difficulty under this theory of soclal in-
teréata is how to handle these clalms, demands, and wants that
the individual and social gréups press upon lawnakers, jurists,
and administrative agencles. For as s result of his observation
of facts and their interpretation, the jurist will have before

him a mass of data in the form of statistics, case histories and

32 See Footnote 22 p. 28,
33 See Pound, Criminal Justice in America, 8-9.

3 Pound, "A Survey of Soclal Interests," Har. L. Rev.,
LVII, 39. | - T
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80 on, showing the effect of existing law upon men in soclety.
He can then, let it be admitted, by a technique of using statise
tical data derived from political science, economics, soclology,
and psychology, organize these facts in some way. What will he
do with them after he has arganized them235 Certainly in the
field in which it 1s agreed or settled what the law ought to
achieve and what results 1t ought to bring about, he might con-
ceivably do a great deal. He might show whether the law is ef-
fective for bringing about these results and suggest changes |
whichlin the light of all the facts would increase its effective-
ness. |

In the field, for instance, of liquor traffic, he might
devise some method of control which would be effective to achieve
what is sgreed to be deslrable, namely, a reasonable availeblility
of alcoholie beverages, free of the abuses of drunkenness, vice
and crime; he might have a certain law amended to prevent any
tendency or manifestation of these abuses which everybody, except
the few who would be benefitting by them, agrees is bad; or he

35 This difficulty has been raised by Morris R, Cohen,
in "Justice Holmes and the Nature of Law," Col. L. Rev., XXXI
New York, 1931, 352, 3573 Book Review of Rueif's "From the Phy-
sical to the Social Sclences," Har. L. Rev., XLIV, Cambridge
1929, 1149; "pPhilosophy and Legal Science" Col. L. Rev., XXXII,
New York 1932, 1103, 1117 and by Walter B, Kennedy, "Principles
or Facts," For. L. Rev., IV, New York, 1935, 53.
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might decide that this end cannot be achieved by law--or, to use
Pound's mode of expression~-he might find that liquor aéntrol was
outside the scope of legal action. And so with other instances
where there 1s an agreement that certain things are undesirable,
or that a certaln plece of legislation is to achleve a certain
definiﬁe purpose, It is trus that in such caaés, the jurist
might show how some agreed evil practice might be prevented, or
how the agreed effect of the legislation might be attained-«but
only where such agreement is present.

Outside of these limits, however, facts, regardless of
how scientifically they have been obtained, are of themselves of
no avail; for just as they do not organize thams&lves, 8o they do
not evaluate themselves. The task has only begun when all the
facts about the operation of the legal system have been discover-
ed and interpreted,

How can the gathering of facts about the incidence of
industrial accidents in Detroit of itself decide whether a statute
intended to shift the loss from the worker to the employer 1ls ar-
bitrary and unreasonable? Or how can investigation into the con~
ditions of juvenile workers of 1tself declde whether a child labor
amendment to the Constitution 1s a good thing? Admittedly the
gathering and 1nterpretation of such facts is a prerequisite for
deciding such questions, but the decision is an'the basis not of
these facts but of an opinion of what ought to be done about them.
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As Pound recognizes, some type of inventory of these
interests must be made, classified, and arranged accurding to
those recognized and those seeklng recognition. A selection must
then be made from this latter group to determine those which will
be given recognition. 8ince it is Pound's view that no claim can
be fully recognized in view of the limited material resources and
unlimited human wants, there must be a delimitation or restriction
in some way of all the recognized claims. Finally, legal insti~
tutions must be devised to give effect to these legally recognized
claims.36 Pound also realizes that in almost every step of this
process the problem of valﬁa arises, For example, the classificas|
tion of interests as individual, public, and social admittedly was)

one of convenience following Jhering's classifiéation.BT

Before proceeding further, it is necessary to consider
some of the characteristics of these claims and how they must be
handled in order that Pound's process of evaluation may be better
understood,

First: the legal order does not create these interests,
*1t finds them pressing for security“.38 1t does, however, per-

form all the other functions mentioned above.

36 See Pound, Gontemperarz Juristic Theory, 59.

37 See Pound, "A Survey of Soclal Interests," Har. L.
RGV., LVII, 10 ’

38 pPound, Social Control Through Law, 68. Cf. also
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Second: claims or demands must be weighed and valued
on the same plane. "If we put one a&s an individual interest and
the other as a social interest we may declde our question in ad-
vance in our very way of putting 1t."3?
| Thirds not every claim must be put permanently in the
category of individual, public or social,
For some purposes and in some connections it is con-
venient to look at a given claim or desire or demand
from one standpoint., For other purposes or in other
connections it is convenlent to look at the same claim
or demand or the same types of claims or demands from
one of the other standpoints, 0
In general, and especially if the problems are complex, it is ex-
pedient to put claims or demands in their most generalized form,
that is as social interests, in order to compare tham.ul
Pourth: the legal order is limited in securing some
types of claims or interests. For example, the redress for a

stolen watch can be elther recovery of the watch or the award of

Pound, The Task of Law, 26; Pound, Social Control Through Law,
63-80; Roscoe Pound, "The End of LawW A8 Deveioped In Legal Rules
Sgg Doctrines," Har. L. Rev., Cambridge, XXVII, January, 191},

39 Pound, "A Survey of Social Interests," Har. L. Rev.,
LVII, 2. See also Pound, Contemporary Juristic Thsory, 75.

- 40 Pound, "A Survey of Sccial Interests," Har. L. Rev.,
LVII, 2. See also Pound, Soclal Control Through Law, 6J.

3 41 Pound, "A Survey of Social Interests," Har. L. Rev.,
LVIiI, 3.
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money damages to purchase a new one., But generally money damages
cannot buy a good reputation destroyed by malicious libél.

With these ideas in mind, Pound attempts to dstermine
certain canons for valuing conflicting and overlapping interests.
Eb‘begina by stating that we cannot demonstrate a measure of
values as something everyone must accept and by whieh'averyona
nmust dbide.hz Philosophical Jurisprudence has failed to give us
a solution,

‘Sometimes philosophy has moved ahead of law

gulding 1ts development, . « » But sometimes phi=-
losophy has come after legsl development and done
no more than organize what has been discovered in
practice, . « » Now for a season, philosophy 1s
nelther leading nor organizing.

This 18 not to say that law is without & set of values,
Lawyers and courts have found s workab{e scheme. Pragmgﬁiam has
offered i practical method for the praetical activity of iaw.
Pound compares the values postulated or accepted in modern systems
of law with the axioms and postulates of geometry. Although we
live in a curved universe, we use stralght lines and planes since

they are near enough to the truth for our practical needs, So

too, the values obtalned from observation of legal and social

412 Pound, Soclal Control Through Law, 108.

43 Pound, Gontemporary Juristic Theory, 81. Cf. also
Pound, An Introduction to %%b Pﬁilosaghx of Law, 95-96.
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phenomena are sufficiently near the truth for the practical pur-
poses of law, even if we cannot prove them apodictically.nh

it legal phenomena are soclal phenomena, observa=-

tion and study of them as such may well bear frult for

social sclence iIn general as well as for jurisprudence.

Why should not the lawyer make a survey of legal sys-

tems 1n order to ascertain just what claims or demands

or desires have pressed or are now pressing for recog-

nition and satisfaction and how §ar they have been or

are now recogniged and aecured?h
Therefore the first method in evaluating and delimiting interests
1s the test of experience. It is the finding "by experience--by
trial and error and judicial inclusion and exclusion--what will

serve to adjust conflicting or overlapping interesta.”ué
The second method 1s “valuing with reference to the
‘jural postulates of civiligation in the tiﬁa and plaée.”hT Ace
cording to Pound, this is the part réaaan“plays with experience
in the determination of valuéa. |
Jurists work out the jural postulates, the pre-
suppositions as to relations and conduct of civilized

socliety in time and place, and arrive in this way at
authoritative starting points for legal reasoning.

Ll Pound, Seciai Control Through Law, 109,

45 Pound, "A Survey of Soclal Interests," Har, L. Rev.,
LvViI, 16. ‘

6 Pound, Social Control Through Law, 1l2. See also
ibid,, 109-110, '

47 1Ibid., 1l2.
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Experience is developed by raasgg on this basis and
reason is tested by experlence.

New claims, adjusted claims, delimitation of claims,
recognition of claims are all measured by these jural postulates.
These jural‘poatulates in themselves are clalms or "rights" in
the sense that they are reasonable expectatiéna based upon ex-
perience, presuppositions of civilized socliety, or are the moral
sentiments of the community of the type of conduct expected in
civilized soclety. These "reasonable expectations” are natural
or moral riéhta and when backed by law become more reasonable in
their expectancy hence more "natural®, uﬁile at the same time they
now become legal rights. Note that’natural rights are merely ine-
terests which society at the specific time and place felt ought to
be secured.? It is by this method that Pound also secures the
interests which have been reéognizéd'and delimited,'namely, by
attributing to the one who asserts them what we call legal rights,

These postulates therefore answer all questlons con-
cerning valuation. They are the most genarél ideas controlling
the practiéal thought of the members of soclety. They are not to
be judged true or false; they are only assumptions whose terms

dictate certain loglcal consequences. They are “presuppositions

48 1Ibid.
49 See Pound, The Spirit of the Common Law, 92.
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of life in civilized soolety which people ﬁake for granted in
in their everyday life so that the law seems to glve effect to
them as presuppositions of the legal order."so

The third method of evaluating conflicting claims is
found in "a received, traditionally, authoritative idea of the
social order and hence of the legal order, and of what legal in-
stitutions and doctrines should be and what the results 5f apply-
ing them to controversies should be.”51

More and more in the ordering of conduct . . .

the law relies today on standards rather than on
rules. . . » Application of standards and inter-
pretation are done with reference to received ideals,
authoritative pletures of the sccial order which are
as much a part of law as rgﬁea and principles and
conceptlions and technigque, ‘

All three methods are similar. Actually, the "received
ideals"™ spoken of in the third method are probably identical with
the jural postulates. Possibly the notion of "received ideals"
was added to give increased stablllity to his system in opposition
to legal realism,

Despite his search for stability, however, he still

maintains that since the social order is undergoing continual

50 Roscoe Pound, New Paths of the Law, Lincoln, 1950,
32,

51 Pound, Social Control Through Law, 113,

52 Pound, Contemporary Juristic Theory, 82.
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change, we will never be able to formulate an idsal which all
will accept; moreover, this fact of change has4preventéd the

formulation of jural postulates the universal vallidity of which

may be assured.




CHAPTER III
EVALUATION DIFFICULTIES

Thus far we have gseen that in any given society its
legal system represents an attempt to adjust the intereats of in-
dividuals with each other and wlth the intereats asserted on be-
half of soclety and the state, with the least possible disturb-
ance to the whole scheme of interssts. Therefore an ordered
scheme of interests of any soclety to which the law must give ef-
fect, must be possible and necessary. The firat step must be the
observation of the de facto claims, demands, or interests. From
this comprehensive picture the jurist must draw out, by as ime
personal a synthesis as possible, the fundamental principles cone
cerning human conduct which substantially all the phenomena pre-
suppose. Such interests In their generalized form are already
part of the scheme of interests in which the particular civiliza-
tion is manifest, and the conflict of interests must, therefore,
be resolved by choosing that solution which will do least injury
to the scheme of interests as a whole. These fundamental princi-
ples or generalized form of interests are what Pound calls the
jural postulates. They are explanations of substantially all

actual claims.
Lo
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Being drawn not only from that small corner of
the field of social phenomena which we call the legal
order but from the entire fleld, they are not merely
a rationalization of the legel status quo. They are
rather a gauge of the actual achievement of the law
by reference to the totality o{ human claims in a
given soclety at a given time.

Therefore they are not so much postulates of law as postulates
for law., "They are working postulates not of what law is dbut
what men of a glven socliety want law to do."2

' The next step 1s a construction of & scheme of de
facto claims, demands, or interests asserted in a given civiliza-~
tion and in harmony with the jural postulates. Since the jural
postulates are merely working hypotheses, they will remain until
changes in c¢ivilization show them to be no longer applicable,

Meanwhile they are to be put to the practical

work of bringing the legal institutions of a partic-

ular society into a condition of harmony with the

Jural postulates and therefore into a condition of

harmony gith the actual demands made by men in that
soclety.

This "practical work" for Pound was the construction of
the scheme of individual, public, and social interests.
The final step is an analysls of interests conflicting

in a given case and reference of the conflict to the whole scheme

1 Julius Stone, The Province and Function of Law,
Sydney, 1946, 360,

2 1Ibid.
3 Ibid.
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of interests for a solution. Since the interests confliet, solu-
tion of a particular case will gilve legal effect to part of the
scheme at the expense of another part, The task of the jurist

is to render such a solution with the least amount of friction
or disturbance to the scheme as a whole, Thls is what Pound
means by "social engineering.”

It is well to note the order which it seems Pound pro-
poses the settling of claims, FPirst, the collection of all de
facto clalms, Second, the setting up of Jural postulates based
upon social phenomena as a whole and not merely the legel aspect
of such phenomena, Third, construction of & scheme of de facto
claims to bfing soclety in harmony with these jural postulates,
Fourth, an analysis of claims in accordance with the scheme for
solution. Under this scheme the claims are catalogued but not
systematized until after the formulation of the postulates,
Moreover, they are drawn from society as a whole. -

Whether this is Pound!s thought in the matter may be
debated. For examples

It i3 not until the second half of a century

that what prove to be its characteristic modes of
thought stand out definitely . . « Manifestly one
cannot speak with assurance as to how we are in

the ond to value competing and overlapping inter-
ests in the present century. But some part of the
path of the juristic thought of tomorrow is alrsady
apparent. « . « I suspect that the idea will prove

to be cooperation towards civilization, But I can~
not pretend that I draw this from the actual phe-
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nomena of the legal order and Judicial process with
the same assurance with which I can draw the Ideal
of free competitive individusl self-assertion from
the phenomens of the legal order and judicial pro-
cess (as one may call of the nineteenth centu-

rys

Ave the postulates drawn from the legal order or from
social phenomena as a whole? Are solutions of conflicts based
upon Jjural postulates or are postulates.drawn from solutions?

It is conceivable that a serles of the same type of claim could
change the postulate which in turn would change recognition of
claims., Yet, as Pound says, there is more to the formulation of
& postulate than merely counting noses., 8till, cleims are an in-
dication of the direction toward which "ecivilization™ is tending.

Less than ten pages later he remarks:

It (the legal profession) cannot stand still

until the social order settles down for a time in a
condition of stablllty in which its jural postulates
can be recognized and formulated and the principles

derived from them can be received into the authopri-
tative guides to determination of controversies.>

This may seem to be merely a case of "which came first, the chicke-
en or the egg!"™ This order has been taken in regard to the jural
postulates, howsver, because 1t seems that two important conclu-

sions which Pound himself intended necessarily follow,

i Pound, Social Control Through Law, 126, 127; italics

mine.,

5 Ibid., 133,134. sée also Powers, "Some Reflections
on rgund's Jurlsprudence of Interests,® gath. U. L. Rev., III,
10-26,
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Firat, since the postulates have been drawn from the
entire fleld of asocisl phenomena and not merely from the legal
portion of it, changss or additions to them can come from sources
other than legal. Without this possibility it would seem that
changes in jural postulates would be impossible-~a position which
Pound is unwilling to admit. It also enables jurel postulates to
be kept somewhat apace (although they must always be behind) and
in harmony with “eiviligation®,

Secondly, it assumea that the postulates are prior in
nature and in time to the c¢laim gince they are presuppositions
upon which the claims are based. While relatively unimportant
for an analysis of Jural postulates as an indication of what and
how soclety in the recent past reviewed "internal and external
nature," this distinoction is of 1mportanae in determining changes
in postulates or the formulation of additional ones., Needless to
say neither assumption solves the problem of valuation in the
postulates themselves but removes several difficulties to which
Poundts theory would be subjected.

By far the greater portion of any e¢riticism whiech can be
leveled at Poundts theory must be directed toward his theory of
valuation., Three difficulties~-the idea of civilization, the
postulates, and the claims themselves-~which of thelr very nature
must flow from any attempt to solve problems of evaluation on any

other basis than that of absolute values, immediately present
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themselves.

The task of law 1s, aecording to Pound, to maintain
and further civilization. The idaai of civilization is "the
raising of human powera to their highest possible unfolding, of
the maximum human control over external nature [ things] and over
internal nature [ ourselves] for humen purposed.® The assumption
here seems to be that 1t is impossible for civilization to do
anything but progress.

The ery for bringing law into harmony with the
conditions of the times asgsumes that the law will be
better law when this has been done, That tacit as=-
sumption i3 Justified so long as 'good law! 1s de~
fined aa law which is In harmony with the conditions
of the times., But if there have been, and are, as
few will deny, retrogressive oivilizatiana, that is,
civilizations which have moved in time from a higher
level to a lower level of powers over internal and
external nature, it must be obvious that the process
of bringing th@ir law into harmony with their later
atate 1s a process of degradation of the law from the
level of harmony with a higher to that of a lower cive
ilization. Though a betterment in the sense of the
pragmatist definition, it is not a betterment in the
sense of more effectively maintaining, furthering, and
transmitting powers over internal and external nature,?

As Father LeBuffe so aptly remarked: "Thus a govern-
ment of people steeped in the opium habit would be maintaining
a sound legael order in the view of the sociologleal jurists, if

6 Pound, Social centrul Through Law, 132.

7 Julius Stone, "A Critique of Poundts Theory of
Juatica,” Iowa L. Rev., XX, 545, 546.
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1t produced enough opium te keep the people sated”a

This view 1s not far-retchad. Someone has remarked
that Poundt's theory was 30 flexible that soclety was permitted
to do everything but commit suicide. One wonders what there is
in such a scheme that would keep a sulcldal-bent soclety alive.
What curative can such a theory offer to a soclety whose "moral
sentiments® apparently demend such legislation and solutions to
soclal problems as easy divorce laws and steriligation laws?

Such are the advance symptoms of death present in a society gasp-
ing ever more weakly that 1t cannot die, They indicate a society
which values and determines wants in their immediate subjectivi-
ty. Tﬁat Pound does not advocate this 1s probably true. That
such laws are an indication of 1t is also true,

It may be questioned also whether, in any system in
which one finds the source of law in human wants or demands, cive
ilization progresses when as many of them as possible are satis-
fied.

Pound states that "for the purpose of understanding the
law of today, I am content with a picture of satisflying as much
of the whole body of human wents as we may with the least saecri-
fioe“.g

-8 Franeis P. LeBuffe,3.J, and James V., Hayes, The
American Philosophy of Law, Lth, New York, 1947, 153.

9 Pound, An Introduction to the Philosophy of Law,

98-99.
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wWants do not bear an essential relationship to eivili-

zation or law,

Admi tting that human wants and demands bear some
relation to law, we are inclined to think that this
view leads to a cul de sac, All activity springs
from life's divers demands, wishes, etc., and the
law bears no unique relationship to them, . .
Wants in themselves are impulses to action not ends
of action, They become ends when that which will
satisfy them 1s subject to rational consideration,lO

Moreover, where the degree of Jjustice consists in the
degree to which wants are satisfied, it seems there would be no
injustice in taking care that embarrassing wants do not arise,

Nor 1s the theory much better if wants are ine-

terpreted to include potential or possible ones.

Then the aim would be to create as many wants as

possible in order to satisfy them. It is by no

means obvious that a life full of many wants all of

which can be gatisfied is better than a well order-

ed life with simple and noble ends, Plato's de~

scription of the democratic man whose unlimited ap~

peti%as are subject to no rules rises to disquiet

us.

With no goals in view it would be difficult to gulde
society towards the furtherance of anything. How does one tell
whether civilization is progressing? Is it automatic with time?
Are we to leave civiligzationts advancement to the prsgmatic hit
and miss method, hoping that our move of two steps lorward today

is not merely a preparation for the slide of three steps backward

10 E. T. Mitchell, "Social Ideals and the Law," The
Philosophicsl Review, New York, XLVI, March, 1937, 122, 123,

11 Ibid., 123.
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tomorrow--as happened in other cases, such as in education, when
pragmatic folderol entirely replaced ultimate objectives? Jome-
one has admirably expressed the pragmatic conception of progreas
as the condition of "not knowing where we are going but glad to
be on our way'. This may be appealing as a very temporary ex-
pedient and for a very short trip, but law is & permsnent direc-
tive of soclety and moclety's journey is as long as the life of
mankind,

It is not our purpose here to discuss the question of
whether law should or should not be progressive, It seems that
Pound would like to think of law as an aid in shaping the future
of soclety and of "“furthering civilization", The lack of uni-
versal norms, however, necessarily prevents this. Under the
Poundian theory one must conclude that just as in economlcs wage
rates always lag behind price rises, so too, of its very nature
as soclety's handmaid, law must necessarily be the millstone
about the neck of society!'s progress. Despite Pound!'s probable
objection, this is the natural result of the thesis of pragmatism.

Now the !'just' becomes mersly the expedient in
adapting the legal order to the social and economic
gstructure. The legal rule enunciated in a deciaslon
bacomes but & 'working hypothesis' which will be
demonstrated experimentally to be sound or unsound.
The gglfzwill be just or unjust as its sonsequences
reveal.

12 Fowler Vincent Harper, "Some Implications of Juris-
tic Pragmatism," The International Journal of Ethics, XXXIX.
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The scientific method can tell us only what men think
to be good. What is de facto objectively good or bad for socie-
ty is unknowable. A deeisgion is just if it 1s in accordance with
a Just law; and a law 1s just if it is in accordance with what

people think is Just,

As indicated before, under such a scheme we can no
longexr hold unalienable these rights expressed in the Dee¢laration
of Independence, nor any other rights for that metter. Pound
agrees:

if in any field of human conduct or in any human rela=

- tion the law, with such machinery ae it has,mmay satis-
fy a soclal want without a disproportionate sacrifice
of other claims, there is no eternal limitation inherent
in the nature of things, there are no boufga imposed at
creation to stand in tha way of doing so.

Krellkamp, in & rather recent article, sums up Pound's

position thus:

For all his talk about the philosophy of law and a
natural law theory of law, what Pound 1s proposing 1is
really more a technique than & philosophy. He 1is closer
to the analytical school than he thinks. Where they con~
fined Jurlsprudence to the amoral technique of applying
an arbitrarily given law issulng from the ruler, Pound
confines it to the qulte-as-amoral technique of apply-
ing an arbitrarily gizﬁn set of moral and sccilal ideals
issuing from soclety.

1929, 269. (f. also Karl Kreilkemp, "Dean Pound and the Immutsble
Natural Law," Por. L. Rev., New York, XVIII, November, 1949, 178.

13 Pound, An Introduction to the Philosophy of Law,

97"98 .
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In addition to the difficulty imposed by pragmatism
regarding the evaluation of the "idea of civilization", there is
also the difficulty in tbe evaluation of the jural postulates,
In order for a legal right to vest in a claimant, the eclaim, in-
terest, or demand must conform or be consistent with the jural
postulates then in vogue. Since the jural postulates are pre-
suppositions derived not from all but from substantially all the
"de facto" claims, their formulation
involves a judgment as to what the preponderant mass
of claims presuppose, and conversely, as to what
claims may be ignored because of this preponderance.
This cannot be made wilithout the intervention of a

value Judgment dfgun from outside the whole body of
de facto claims,

Moreover, at what point do Jjural postulates become
postulates? Are they mere expansions of other jural postulates?

It 1s becoming more and more evident that the civi-
lization of the time and place presupposessome furw
ther propositions which it is by no means easy to
formulate, since the confllict of interests involved
has by no means been sco thoroughly adjusted that one
may be reasonably assured of the bigia upon which
the adjustment loglcally proceeds. ‘

To what must these propositions be adjusted? Not to
the scheme of individual, public and social intereats, since such

February, 1925, 63-77.

15 Stone, YA Critique of Pound's Theory of Justice,"
Iowa L. Rev., XX, 546«547. |

16 Pound, Social Control Through Lew, 115.
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interests must first conform to the jural postulates to obtain
legal recognition.l7 To the advancing civilization? Toward
what 18 civilization advancing? How 18 the advancement indie-
cated? Have the claimas been recognized under an interest other
than sccial and now should be reevaluated under the heading of
soclal interest?

The third difficulty in evaluation applies to Pound's
scheme of interests as & whole, especially social interests, and
the appllcation of his criterion in a particular case, What is
the norm for determining one soclal interest to be of greater or
less value than another s0 that the tasocial engineert' in solving
a controversy may do 8o with a minimum of 'frictlion and waste'?
“For some purposes and in some connections it is convenient to
look at a given claim or demand or desire from one standpoint,
For other purposes . . . from one of the other standpoints [ in=-
dividual, publie, or social)."1® what determines these "stand-
points®™? Are there any individual or public interests of greater.
weight than a conflieting soclal interest? 1Is a social intereat
greater than any sum of individual or public interests? How is

- 17 "Soelal interests are, or are evidenced by, or are
derived from-~I am not guite sure what Pound means to say--public
policies.," Edwin W, Patterson, "Poundts Theory of Social Inter-
ests," Interpretation of Modern Legal Philosophies--Essays in
Honor of Roscoe pound ed. Paul sayre, New YEFET"I?h?, .

18 Pound, "A Survey of Social Interests," Har. L. Rev.,
LVII, 20
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this determined? Where the same soclal interest is involved,
and one group demands 1its existence while the other demands its
prohibition, is there any basis upén which a solution can be
rendered? I8 there anything intrinsic to the claims, wants, or
desires themselves which would place one want or claim above an-
other?

Philosophers have devoted much ingenuity to the dis-

covery of some method of getting at the intrinsic im-

portance of various interests, so that an absolute

formula may be reached in accordance wherewith it may

be assured that the weightier interests intrinsically

shall prsfgil‘ But I am skeptical of an absolute

Judgment,
The only check on what might be called "injustice™ with regard to
the selection of certaln claims or interests ovar others seems to
be soclety itselfl, When presented with the problem of recognlzing
and fixing limits to claims, he remarks:

Conceivably this may be done arbitrarily. But
arbitrary adjustments of interests do not maintain
themselves . . « Ultimately recognition of inter-
ests and delimitation of those recognized is done
in accordance with an established measure of values.Z0

The only reason seems to be, 'i1t works'!', and no one is

particularly interested nor is there any way of determining why
it vorked or whether some other solution would have worked better

or more efficlently. "Desplte pronouncements of self~styled

19 Pound, An Introduction to the Philosophy of Law,

95”96 [ ‘
20 Pound, Social Control Through Law, 79-80,
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reslists, despite the rise of absolutism in many parts of the
world, we may say as Paul did to Timothy 'We know that the law is
good 1f a man use 1t lawfully'."2l

It might be noted that Judge Frank in interpreting
Pound on this point objects to the rigid and "unreal™ dichotomy
between one portion of law which requires the application of abe-
stract principles (namely, for the categorizing of a particular
claim) and another portion whioh demands a certain individuali=-
zation in the solution by a study of the facts which differenti-
ate this conflict of interests from others,
But life does not so nicely as Pound assumes,
divide itself into cases of 'individual human liveas!
and cases of tinteresta of substances.! tHuman
conduct! and the tsecurity of acquisitions' do not
come in neat and separate bundles. The 'social in-
terest in the security of transactions' linevitably
becomes entangled with 'the social Interest in the
individual claim to free assertiont, Which techw
nique then is to govern, that of individualization
or that of authoritative conceptions prescribed in
advance and mechanieally applied?22
Frank then demands "gradations and degrees of fixity
and flexibility."23
This is rather s strict interpretation of Pounde-a

literal reading of his words rather than viewing them in the

21 Ppound, Justice According to Law, 61.
22 Jerome Frank, Law and the Modern Mind, 1930-1949,

213.
23 Ibid.
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spirit of his entire thought. Pound would probably agree with
Frank as to degrees of flexibility., "Law must be stable but can-
not stand sti11."2} Admittedly, too, there is a difficulty in
categorizing certain c¢laims. But Pound, in attempting to give
flexibility to his system has not only been & proponent of in-
dividualization in judicial decisions,25 but has indicated vari-
ous ways claims, interests, and demands can be approaehad.aé
While 1t 13 true that these methods apply more to the application
of the law than to valuation itself, yet valuation is concerned
to the degree that the judge or lawmaker is permitted some dis-
eretion in fixing thsvcategory under which the type of interest
falls. What there is in Pound's system, however, to gulde the
Judge of'lawmaker in exercising this discretion, is the more
basic problem which Frank naturally ignores.

Selection and recognition of claims and interests, we
are told, is to bp such so as to least impalr the scheme of in-
terests as a whole; or to state it positively, so as to effectu-
ate the scheme of interests as a whole, But what meaning is to

be attached to the words "least" and "most"™? Do they indicate a

2y Pound, New Paths of the Law, 1.

25 (Cf., Roscoe Pound, "Individualization of Justice,"
For. L. Rev., New York, VII, May, 1938, 153~-166.

26 Cf. Pound, "A Survey of Social Interests," Har. L.
Rev., LVII, 23. Cf. also supra 32-33.
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counting of heads, or do they point rather to a greater intrinsiec
slgnificance of some parts of the scheme of interests? .Gsrtainly
something more must be involved than mere arithmetlical computa-
tion} yet if‘same interests have a greater inherent value than
others, Pound is once again faced with the problem of absolute
values 27

While in no place does Pound seem to subscribe to the
theory of morality by the majority, nowhere does he deny this
principle, and it would seem to follow necessarily and logically
from his philosophy. He criticizes the realists, whom he charac-
terizes as give-it-up philosophera, for ﬁérely collecting social
and legal facts without doing anything with them:

8 science of law must be more than a descriptive in-

ventory. There must be selection and ordering of the

materials so as to make them intelligible and useful.

After the actualities of the legal order have been

observed a%g recorded, it remains to do something

with them.
For Pound, it would be the constructlion of jJural postulates, but
if anything more than the counting of noses is involved, he fails
to indicate 1t. As a matter of fact Pound‘'s theory has, somewhat

unjustly, been subjected to the same criticism that he leveled

27 ¢f. Stone, "A Critique of Pound's Theory of Jus-
tice," Iowa L. Rev., XX, 547.

28 Roscoe Pound, "A Call For a Realistic Jurispru-
dence,"™ Har. L. Rev., Cambridge, XLIV, March, 1931, 697.
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at the,realists.zg _

The question of valuation and instability is recognized
by modern proponents of the Poundian point of view. To some
-there 1s no problem; to others, the problem 18 intrinsic to law
1tself and hence insoluble,

If it be said that Pound's theory of social in-

terests lntroduces uncertainty into the law, the an-
zwe§ iihzggtazgegdcogsiderable extent the uncertain-
¥y is Te

John Wu answers the question a&s to the certainty and
definiteness that the theory of soclal interests can give to law
in similar fashion. He places before his readers the hypothetli-
cal obJection that such a theory may leave too much room for so-
lutionsbased on the whims and caprices of jurists, and tends to
subject individual rights to the indefinlte and wvague considera=-
tions of social interests. He concludes that such 1s probably
the case but that it can't be helped., Ewven if all the cases
could be anticipated to thelr minutest details and the statutes
were such that every case would be unequivocally covered by ﬁhem:

Who 1s golng to guarantee that all future judges will
at all follow our commands, or that they will not mig-
apply our rules, or even that they will have enough

imagination to enable them to identify the situations
that we have anticipated and committed to wrlting with

29 ¢f. E. V. Walter, "The Legal Ecology of Roscoe
Pound." Miami L. Q., Miami, IV, February, 1950, 178-207.

30 Patterson, "Pound's Theory of Social Interests,"
Interpretations, 569.
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those which actually arise before bham?Bl

Certainly it 1s difficult to see how Pound's theory
will alleviate these difficulties. Nay more, as Stone has point-
ed out, the theory of interests also assumes that there is a
definite period of time and a definite area of space in which all
the social aapects of life have a certain homogenelty. It also
assumes the possibility of finding one set of Jural postulates
and the human minds for properly framing them, 32

Actually, the avowed purpese of Pound!s "scilentific ap~
proach to law" was so to categorize law within the framework of
the "jural postulates of civilization" as to preclude the whims
and caprices of judges, while at the same time leaving the law
flexible enough for their dlscretion and individualization., Wu,
however, seems to answer the question "Isn't law uncertain, sub-
ject to the whims of judges and unprotective of basic rights?"
with the flat answer "Yes, but it's necessary; law is naturally
that way." Either Pound has not attained his objective, or Wu,
praising him for the very fault his system was designed to avold,

his misread Pound's intentions.

31 John C, H., wu, "The Juristic Philosophy of Roscoe
Pound," Ill. L. Rev., XVIII, 301-302., Whether this is Dr. wu's
present positlon 1s highly questionable; he has since embraced
the scholastic position of natural law,

32 Stone, The Province and Function of Law, 365-368.
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According to Wu, soclal psychology can guarantee cer=-
tainty in applying Pound!s theory. While abhorring the humbug
of those who identify Justice and the majority, he states that
' public opinion will determine the content of such general notions
as "police power", "publiec policy", "“natural law", etc. This is
true, he claims, because the psychological state of the people
will determine the possibility of enforcement. Since the possi-
bility of enforcement determines the valldity of positive law,
it follows that‘objaativitj and certalnty are achieved through
public epinion,33
In addition to a clircultous way of asserting that might
makes right, Wu has failed to put any "content" into the idea of
“public opinion". Moreover, if public opinion is the determining
fector in putting content in these general notions by supplying
specific wants, claims, and demands,
The politician can hardly be blamed if he esti-
mates demands in terms of letters and telegrams, nor
the judge, i1f he keeps his ear to the ground to cateh
the public clamor., Those who demand nothing will get
nothing; thoae who want little will get little; those
who make extravagant cleaims will get less than they
demand but more than they deserve. A need of which
the people 1s not conscious can hardly be counted, and

one which ig unexpressed will not likely be givan con-
sideration. &

33 wWu, "The Juristic Philosophy of Roscoe Pound,"
ll. L RQVQ’ XVIII’ 295"'303.

34 E. T. Mitchell, "Social Ideals and the Law," The
Philosophical Review, XLVI, 122.
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Pound, of course, would not subscribe to this pressure
theory of government, yet it seems that that would be the direc-
tion towards which his system logically tends.
Paul Sayre, in his biography, not only sees no problem
in this uncertainty and instability but‘chgracterizes it as an
attribute of freedon.

Pound refuses to say what social interests should
be preferred to others.

L4 [ ] L ] » L] » . * L J » » L 4 L ] L ] L] » L L J . » . - L] L] . *

In refusing to fix ends of law in a rigid sense,
Pound preserves essential freedom. . . . By refusing
to give an ultimate end for the law {(except for the
technique of his engineering approach and his inter=
mittent recognition and his non-rigid recognition of
the jural postulates of civlilization) he gives vigor-
ous and dependable adherence to a true liberty in a
dependable and objective sense by his pragmatic test
of 1nc§gding all the social interests with the least
waste, -

The preference of certain interests and claims over
others is for changing civilizations to determine., These de-
terminations are based in large part upon the actual claims pre
sented to the courts and the psychological and moral motives of
those who administer the law, according to Sayre.

But 1t seems these motivea could concelvably run the
gamut from the nature of man whose ultimate destiny is heaven to
getting out of the right side of the bed in the morning. Such

is the freedom that can lead to lntolerance, injustice and ulti-

35 Paul sayre, The Life of Roscoe Pound, Iowa City,
1948, 345, 347.
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mately slavery. This is the very freedom which Pound himself
recogniged and vigorously condemned as characteristic of the
nineteenth ceﬁtury.

A final point might be mentioned here regarding one of
Pound's basic assumptions, namely, that law arises from the con-
flict of wants and interests, This assumption has merit if we
identify the term law completely and exclusively wlth the declsion
in a specific case., However, beyond the bare necessities of
life wants are not a natural endowment, They emerge with widen-
ing experience, as the tastes for luxuries or music; or they can
be erested artificially, as agitators and advertlsers well know,
Therefore the solution of oanfiiets about them must necessarily
come from norms already established.

Moreover, as Timasheff, taking a more creative view of
law, has pointed ocut, law is not necessarily but only accidental-
ly the product of confliots:

That conflicts are frequently conducive to the

formulation of norms and to clear recognition of
values is obvious; but logically values come first
and conflicts around them second. (onsequently
norms may be formulated with direct regard to values
to be promoted before any conflict situations arise.
Leglslation of the soclal reform type (e.g. New Deal)
and law promulgated by revolutionary governments is
¢learly of that type « « » 1ts function is not to
prevent disorder or stop disorder but to create order
of a specifled type; not to settle conflicts but to

mold conditions of human co-existence in accordanc
with an explicitly or implicltly recognized ideal.

36 HN. S. Timasheff, "Pundamental Problems in the
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Pound 1lightly brushes such criticism aside. Such ob-
jections may pose theoretical difficulties; but as a practical
matter, the measure of values which the legal order 1s using and
has been using successfully for the yast half century has been
the social engineering theory he advocates., Legal history testi-
fies to & continually wider recognition of wanta, claims, and in=
terests, s more effective securing of social interests, a con-
stantly more complete elimination of friction and waste in the
enjoyment of the goods of existence=~~in short, & continually
better, more offective method of soclal englneering, These re-
sults have been achieved regardless, or even in spite of, the
fact that the philosophy behind the method may still be obscure.
Hence Pound easily dismisses any discussion of valuation 4iffi-

culties, For,

Jurists are percelving what it 1s that the legal
order has to do and has been doing, sven if we have
no clear theory of 1t. It may be that we can expect
no more than an organizing legal philosophy to give
us a critique of what we now see we have been doing
and how we do it, Be this as it may, to the proposi-
tion that we cannot arrive at a measure of values, we
may anawer that we have found one, and a very workw
able one, whether we can prove its philosophical valid-
ity or not,

Soolology of Lawl" Am. Cath. Soc. Rev., II, Chicago, 1941, 245.

37 Pound, Contemporary Juristic Theory, 73~74. Cf.
also Ibid., 75-76, 81~82; Pound, &ﬁ"fntroduction;ﬁg the Philoso-

phy of Law, 98-99.




CHAPTER IV

ROSCOE POUND ARD THE NATURAL LAW - HIS
CONTRIBUTIONS TO JURISPRUDENCE

Pound'k method i3 essentlially and admittedly pragmatio,
He saw in its system freedom from the rigid adherence to past au-
thority whether that authority be the Church or reason itselfl
from which laws were established, or in the application of the
law itselfl of the rule of stare decisisl which was often puahgd

to the extreme. Jurisprudence did not take into consideration
the myriad changes of social and industrial relations, with the
inventions of automobiles, ailrplanes, radio, and television new
rules were needed., There was often the manifest ineclination to
drive a naxim or a definition to its dryly logical extreme with
total disregard of the consequences. In short, law was consider-
ed something apart from life.

Being sclentific as a means toward an end, it

[lew] must be Jjudged by the resulta it achieves, not
by the nicetles of its Internal structure; it must

1 Non-technically stare decisis means the use of fore
mer decisions involving similar Tacts as the basgis for a present
adjudication., In Pound's early career the finality of thess de-
cisions was often exaggerated, leading to many injustices,
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be valued by the extent to whiech it meets lts end,
not by the beauty of its logical processes or the
dogmas 1t tekes for ite foundationi .

Pragmatism supplied this need, and in so0 far as 1t
placed its emphasis on the needs of mankind by obtaining facts,
balancing interests, and attempting to weigh values, Jjurispru-
dence 1ls indebted to Pound and other pragmatists,

Law had reached & simlilar stultified result with its
emphasis on individual liberty. The status quc of individualisnm
with its obvious hardships and injustices was admittedly undesira
ble. Admittedly too, judiclal decisions regarding individualism.
were maintained in order to give law a necessary stabllity. Some
type of judicial discretion had to be provided for. Justice and
security do not mean security of opportunity for free competitive
acquisition, Man is soclal as well as individuasl. It is through
cooperation together with individual effort that he can best se-
cure those wants and desires which liberty of itszelf cannot give.
Once again law must be adapted to the realities of life--a life
ever changing whose wants are ever new. Freedom is allegedly

maintained in the Poundian system by refusing to fix definite

ends t0 law.3

2 Ppound, "Mechanical Jurisprudence," Col. L. Rev.,
VIII’ 6050

3 Cf. supra, 56, n. 35.
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It 18 not Pound's conception of law, however, that it
must be continually changing, "Law must be stable but it must
not stand still.”™ 1In recent years with the rise of the real-
istic school of jJurisprudence which has been flouting the need
for stability in the social order, Pound has focused his atten-
tion on the first element, the stability of law. More and more
too, he seems to realisze the inadequacy of pragmatism to provide
it. The mere accumulation of facts is not enough. In criticiz-
ing the reallists he writes:
Falthful portrayal of what the courts and law=-
makers do is not the whole task of the science of
law. One of the conspicuous actualities of the
legal order is the impossibility of divorcing what
they do from what they ought to do or what they
feel they ought to do.5
0f course for Pound, consistent with his pragmatic phie
losophy, the ethical slement is thﬁisatiafaction of a claim it~
aelf.6
At‘varioua times Pound has considered at some length
the doctrine of natural law, In so far as he identifies it with
the mechanical Kantlanistic eoncept, he has rejected it. How=

ever, he has made some references to l6th and 17th century naturaﬂ

i Pound, New Paths of the Law, 1.

5 Pound, "A Call for a Realistic Jurisprudence," Har.
L. Rev., XLIV, 700. o

6 See Sayre, The Life of Roscoe Pound, 351-352.
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law concepts which have led some to belleve that he 1s turning
toward the acholastic notion of this system., In speaking of the
natural law of that period he writes:

The appeal %to reason and to the sense of mane
kind for the time being as to what is just and
right, which the philosophical jurist is slways
making, and his insistence upon what ought to be
law because of its intrinsic reasonableness have
been the_strongest liberallzing forces in legal
hiat:m.

Much of the disrepute of the Natural Law at
present comes from thinking of it in terms of the
identification of an ideal form of familiar legal
institutions with the postulated eternsal immutable
law of nature which obtained at the end of the 18th
Century rather than in terms of the clgasical cro-
ative Natural Law of the 17th Century.

This ia the law upon which our (onstitution
was founded~--a law that was both creative and or-
ganizing--a means of finding new precepts and re-
shaping old ones; of organizing what had come down
from the past with what was newly found.?

Despite this apparent accolade to scholastic natural
law, Pound 1s usually unsympathetic. But the question still re-
mains as to whether his theory as it now stands is amenable ﬁo
natural law application.

In discussing this problem, no attempt will be made to

7 Pound, "The Scope and Purpose of Soclologleal Jurise
prudence,” Har. L., Rev., XXIV, 608.

8 pound, Law and Morals, 33.

9 Roscoe Pound, "The Revival of Ratural Law," N.D.
Law., Notre Dame, XVII, June, 1942, 293. 3See also Ibid., 329«

[ 4
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glve an entire treatise on natural law doctrine nor to prove the
existence of the natural law.l0 However, it is necessary to un-
derstand some basic points for an intelligent compariéon of his
theory with that of the natural law. These points are discussed
briefly below. A discussion of his conception of the natural law
in general, and particular fundamental points in his doctrine
which seem inconsistent with natural law theory will follow. For
oué definition of law we take the classical one of St. Thomas:
"Law is an ordinance of reason for the common good, made by him
who has care of the community, and promulgated."ll

Point 1. Man acting as man differs from all other ma-
terlially exlsting things in sc far as he has an intellect to know
what is true and good for him, and a will so that he can embrace
it. Through his reason man can understand his end and can direct
8ll his acts towards that goal. Hence the importance of fully
understanding the purpose of man's existence. Since all men have
the same nature all men have the same ultimate end. The ultimate
human goal which all men seek is true happiness (Ged).12

10 ©f. supra, 8, n. 1lh.

11 Definitio legis, quae nihil est allud quam quaedam
rationis ordinatio ad bonum commmune, ab eo qui curam commwnitatis
habet, promulgata. S.T., I-II, Q. 90, a. 4, Summa Theologise S.
Thomae Aquinatis, ed. Marietti, Rome, 1950, I, L13. -

12 ™Now the last end of men and of any intelligent
substance is called happiness or beatitude, for it is this that
every intellectual auﬁa%ance desiTes as 1ts last end, and for its
own sake alone., Therefore the last beatitude or happiness of any
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Point 2, This ultimate humen good consists not in the
perfection of the body but in the perfection of the soul wherein
lles mants distinctive possession, his reason, However, man at-
tains this end by external acta which necessarily come in contaot
with the scts of others. Hencs a sound concept of mEn &8 a 8O-
elal animal is needed., The function of the state is one of or-
ganizing thesze cubward acts sc that man can best attain hias end,
It does this through law, Hence society is impossible without
humen law. It also follows that both the state and the law are
but means to the end, Of the totallity of humen goods theae ex~
ternal acts are inferior to every other good.l3 Therefore, in
the hierarchical structure of all human goods, such acts must be
subservient to every nthar good. Moreover, among these human
gooda in themselves, there 1s also a priority in the oxder of
dignity and in the order of necesaity. Henoe the importance of
fully understanding the social nature of man.

intellectual substance iz to know God." C.G., 111, 25, Basio
Writings of 3t. Thomas Aquines, ed. Anton C. Pegis, New York,
TOIS, 11, U6+ oFt also, .My I-11, v 1, & 1 and 6.

13 "“The sovereign good 1s mants beatitude, uwhich is
his last end; and the nearor a thing approaches to this end, the
higher mast it be placed as a good of man, The nearest thing to
that end is virtue, and overything else that is of use to man in
well~doing, whereby he attains to beatitude. After this comes
the right disposition of reason, and of the powera subject there-
t0. And after this the well~being of the body, which 18 requie
site for facility of action. Lastly come those things that are
without, which we employ as helps to virtue." C.G., I1I, 1hl.
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Point 3, Since human law treats directly only of ex-
ternal activity, and since man 1s related to soclety as a part
of the whole as regards to the instruments to be used in attaine
ing his end, law is concerned primarily with the common good and
only aeéondarily with the individual good.lu Hence whatever 13
required for the common good is material for human legislation,
Mediately, by way of the common good, human law looks to the good
of the individual. |

point L, Since the end of man, i.e. his true happiness,
lies in oéjeobs directly completive of spiritual rather than
bodily needs, and since the goods involved in soclal intercourse
are not the ultimate goods of human nature but merely instru~
ments, the state, as an instrument serving man's ultimate happi=~
ness with the function of implementing justice, can never legiti~
mately remove spiritual gaods.ls With regard to none-apiritual

1 "™Legal justice does indeed sufficlently direct men
in his relations towards others. As regards the common good it
does 80 lmmediately, but as to the good of the individual, it does
8o mediately., . . « The common good of the state and the particu-
lar good of the indlvidual differ not only in respect to the many
and the few, but also under a formal aspect, For the aspect of
the common good differs from the aspect of the individual goadﬁ
even as the aspect of the whole differs from that of the part.,”
s.?., II-1I, q. 58, a. 7, ad 1 and 2, Cf. also Ibid., I-II, q.
-gé, 8. 3' and q. 100, 8. 8i

15 "It must be observed, however, that a medicine never
removes a greater good in order to promote a lesser; . . . yet it
is aometimes harmful in lesser things that 1t may be helpful in
things of greater consequence. And . . . spiritual goods are of
the greatest consequence, while temporal goods are least impor-
tant." 8.T7., II-II, 9. 108, &. j. Cf. also Ibid., I-II, q. 21,
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goods, each of which 18 an instrument to our final heppiness, but
never inextricably involved in it (e.g. property or even life),
such instruments are legitimately removable by the state, when
the common good requires 1t, in favor of some other instruments,
This is why the law may work a hardship on an individual in par-
ticular cases., But the common good c¢can overrule en individualts
good only because and in so far as the individual is a part of
the social whole; and the individual is part of the social whole
for the material instruments of his progress.

Point 5, Through reason man can come to an understand-
ing of his end and the end of human law, However since the end
is the end as apprehended, there is nothing tc prevent mesn from
acting from a mistaken end.16 wMan's intellect is fallible, This
ocecurs if man is either mistaken about the end, has a vague notion
of it, or is concerned only with the immediate effect of his ac~-
tions. Moreover, since the circumstances and conditlions under

which men operate differ in different times and places, different

& l&ad 3. and G 8?, 8, 7 and 8.

16 This idea should in no sense be equated with Pound's
subjective notion that good is what men think is good. For in
natural law an action Is good only if it 1s in accordance with
rig%t desire. Right desire 1s natural desire, or better, nature

n its tendency toward its good. Men may still fall short of
what real good is, but there is some objective basis for distine
guishing these desires. Pound, whether he realiges it or not and
despite (or rather because of) his scilentiflic method, fails to
recognize any qualitative objective wvaluation of desire.
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means in these different times and places will be better adapted
to schieve the final ends both of law and man, This accounts
for the various systems of law and the possibllity of changes
within the system itself, 1t élse allows discretion in the applls
cation of the law on the part of the judlciary, It should be
noted that the end itself never changes, since 1t is based upon
the nature of the institution or the cieature, and hence any
changes in the method of achieving the end by human law must be
in conformity with the common good and must never be opposed to
the final end of man,

Pound's objections to this doctrine stem from his mise
conception of the scholastic theory itself--specifically in its
irmmmutability and its authoritarian and theological basis, which
to his mind lead to an irrationsl conservatism and an unrealistic
view of the relationship between law and life. The quotations
given above give a hint of this misunderstanding. What is "pight
and just™ is concelved of as existing "for the time being"; and
while he eschews the immutabllity of the system, he seems to in-
dicate that scholastic natural law was not based upon "immtable
principles." The basis for this confusion is evidenced in his
own notion of the natural law,

Pound concelves of the natural law as consisting of
elther one of two extremes.

On the one hand there is the extrems of sesing only
a religious, or ethical, or rational basis for the
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practical activity and of ?he body of authoritative
precepts it makes use of 1

In this light natural law can be considered as

only Theological, or as only ethieal, or as only
rational, or [we] may--2s men did generally from
the 17th to the 19th centuries--see it as two=-fold,
resting partly on revelation but aupplementfg by
reason or jointly on revelation and reason,

On the other hand there is the opposite exe
treme of seeing only a basis in the power of those
who exercise the force of the pg%itical organiza-
tion of the particular saeclety.

In his opinion the i1deal would be a combination of both
views~-a regime of force applied according to just precepts to
achieve Just results, But no universally valid ! just results!?
can be obtained in the myriad of controversies with varylng ecir-
cumstances and conditions which now confront the lawyer.

The end or purpose of the legal order gives

us an ultimate objective of government only if
we can be certalin that we have a universal ideal
for 21l men, in all times, in all places, and not

merely gge of some men, in some times and in some
places.

Although this "ideal®™ slement in jurisprudence should
not be rejected, yet history shows that it has changed from time

17 Roscoe Pound, an "Introduction™ to American Libert
wJ
and "Natural Law", by Rugene C. Gerhart, Boston, I953, L.

18 1Ibid.
19 1Ibid.
20 1Ibid., 5
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to time, For example, the common good of the primitive soclety

was peace, superseded by the status quo of the Greeks. It went
through several changes until the lé6th to 19th century when the
common good was conceived of as the promotion and maintenance of
individual liberty. Today 1t has swung towards soecial control
and the satisfaction of individual wants and deaireé. Yot a
universal, unchangeable natural law has been wvouched for in each

inatance.

What it all comes to 1s that we make the best
practical adjustment we can by experience developed
by reascn, and reason tested by experience, in order
to solve problems of human relations in a complex
social and economic order which do not admit of
satisfactory solution by simple moral maxims as uni-
versally valid. . . . We havs never been able to
reduce the ideal to details for every day applica-
tion. « « « If they cannot be proved by revelation
or by purereason, if they cannot stand for necessary
precepts for all men in all places in all times, yet
they maintain themselves as practical solutions to
practical questions-~untll the changes which are the
esgence of life bring new experience and new opera-
tions of _pesson to bear upon changed tasks of social
control.

In reply to Pound and his objJection to the theological
| element of the natural law, 1t should be noted that the five
points of the natural law enumerated and explained above were
derived from reason, but founded upon man in action, that is, on

experience. Certainly it was not based upon scripturs or revela=-

21 1Ibid., 13-1lj. For a more detailed history and de-
scription of his conception of the natural law, see Pound,
zgeﬂ;gl of Natural Law Concepts”, N.D. Law., XVII, June, 1942,

7-372.
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tion. Likewise it 1s reason and experience alone whichllead us
to that part of the natural law which is relevant to the guidance
of society. The theological character of medieval jurisprudence,
thoughvof great concrete effect in individual lives and socclal
forms, 18 not necessary to the discovery of the natural law. At
best it is but a negative norm, Hence there is no justification
for dismissing natural law jurisprudence on the basls of its
having theologlcal foundations or implications or as a philosophy
ineligible for inspiring and gulding the positive law of our own
secular civilization.

His distinction between natural natural law and pos~
itive natural law gives further indication of his confusion. In
this context he seems to conceive of the natursl law system as
absolutely immutable, and to identify or aubstituﬁo natural law
for positive law. Thus positive law allows no room for change.

For the purpose of comparison Pound divides natural law
into natural natural law and positive natural law.®? It is Qiffi.
cult to understand fully just which precepts of a scholastic
natural law he would include under each heading. It seems, how=
ever, that positive natural law includes those rules which Pound
refers to as the jus gentium, that is, all those precepts which

embody uniform rules governing the same subject matter, which

22 Roscoe Pound, "Natural Natural Law and Positive
Natural Law", L, Q. Rev., London LXVIII, July, 1952, 330-336.
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were affirmed at different times and places, and which scholas-
tics, in his opinion, consider to be universal, and immutable.
This Pound objects to as leading to a body of rigid, immutable
results to which every dispute must be compared. Just what the
natural natural law involves in his conception of scholaatic
natural law is left undefined. Perhaps it is the formulation of
the ultimate end together with those precepts baged upon reason
or analysis alone, This lack of clearness again seems to atem
from Pound's inadequate knowledge of the scholastic position.
-In his own system this disjunction is more clearly de~-
fined:
The immediate task of philosophical juriaspru-
dence 1s to organize, systematize and criticize the
element of received idaals in the positive law of
the time and place. But to do this work effectively,
it must work to some end, and behind 1ts immedlate
task there is one of finding and formulating that
end, Between that ultimate task, which, if you like,
may be referred to what I have called natural natural
law, and the immediate task, the neo~Hegelians put an
intermediate one of discovering and formulating the

jural postulates of time and plaoce. Thég task might
be referred to as positive natural law.

Even more fundamental than his misconception of the
natural law system 13 his pragmatism., What for Pound started out
merely as a method, necessarily imbibed some of 1its philosophy;

and the road has taken him further and further from the syatem of

23 Pound, "The Revival of Natural Law," N.D. Law.,
XVII ] 35“»0
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natural law to his logical destination -~ relativism. Any con-
ception of transcendental truth has been eliminated. Truth is
merely an idea or 1desas which are parts of our experience. They
become true just in 80 far as they help us get into satisfactory
relationship with other parts of our experience. Applied to
Pound's theory of law, this concept of truth enables the Jurai
postulates to be fundamentally changed or eliminated entirely.
He admits that they have undergone many changes even in the past
fifty years. Since the postulates of any given soclety are the
most generalized ideas indicative of and controlling the practli-
cel thought of its members, it 1a evident from our analysis of
them, that a change in the postulates lesds to a change in the
end of law itself., Just as specific dwaires are not good or bad
in themselves, so postulates, to which judicial decisions must
conform, are not to be judged true or false, Hence law 1s no
longer the embodiment of enduring principles of justice. There
is no unchanging standard of wvalues, no fundamental norm axcépt
the whims of society. Pound seems to realize this but 1is not too
concerned, sihée soclety ltself will prevent legislators and
Judges from gsing their power in an arbitrary manner, Moreover,
the problem}has apparently caused no difficulty in the past.
| Law 1s a practical matter and the lawyer can

find comfort in his having employed a practical
means of adjusting competing, conflicting, and
overlapping interests. . . . If 1ts poatulates

are ultimately mistaken, they approximate to the
truth sufficlently for practical purposes. « . «
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We may concede, 1f the sceptie insists, that
value is relative to something., Perhaps value in
Jurisprudence is relative to civilization., Proxi-
mately it is relative to the task of enabling men
to live together in ecivilized soclety with & mini-
mum of friction and a minimum of waste of the goods
of existence. What accords with the jural postu-
lates of the time and place has juristic value., If
it will work in adjusting relations and ordering
conduct so as to eliminate or minimize friction and
waste, 1t 18 a valuable measure for a practical ac-
- tivity. Until philosophers enable men to do better,
lawyers may do much with this prachlcal measure de-
veloped by reason from experience,
Where there is no necessary, absolute, eternal truth,
there can be no real and objective relationships between law
and justice, wWhere there 1s no framework of reference, there
can be no stability; there can be no absolute or ultimate goal.
Hences Pound can logically pen the following but it 1s devoid
of much meaning: "There is no eternal law., But there is an eter~
nai goal--the development of the powers of humanity to their
highest point.“aS |
4 Itkis true that the application of statistics to law
has a definite value. 3Since a universal law cannot be fully
applicable in particular cases (and human conduct is always par-
ticular), it ia necessary that the law be such as to govern common
needs and common problems, while it is at the same time impessiblel

that a law be instituted which will not fall in some case,

24 1Ibid., 371-372.
25 Ppound, Interpretations of Legal History, 148
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Every law 1s directed to the common welfare of
men, and derives the force and nature of law accord-
ingly; « « « Now it often happens that the observance
of some point of law conduces to the common welfare
in the majority of instances, and yet, in some cases,
is very injurious. Since, then, the lawgiver cannot
have in view every single case, he ghapes the law
according to what happens most rrequsE§Xy, by direct-
ing his attention to the common good. .

No man is so wise as to be able to consider
every single case; and therefore he is not able suf-
ficlently to express in words all those things that
are sultable for the end he has in view. And even
if a lawgiver were able to take all the cases into
consideration, he ought not to mention them all, in
order to avold confusion; but he should frame the
law aggording to that which is of most common occur-
ence, - ‘

Thus while clvil law as implementing natural law may
not be absolutely applicable to human activity, it is amenable to
statistical applieation. The point is, however, that the facts
cantt weigh themselves; they must be related to some norm., What
are the facts and what is the norm in Pound's case?

The facts in Pound's theory consist of all the claims,
wants, and desires of individuals. The norm or the function of
law is to acknowledge as many of these claims, wants, and desires
a8 possible with the minimum friction end waste., The difficulty

of evaluating such clalms has already been pointed ont.za It is

26 3. T., I-II, Q. 96, a. 6, Basic Writings of St.
Thomas Aquinas, od. Anton G, ?sgis, Neé‘?arﬁ, IﬁES:ﬂ%I{“7937

27 1bild., ad 3. Cf. also Ibid., II-II, Q 47, a. 3

ad 2.
28 cf. supra, Ll -53.
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sufflclent here to remark that for St, Thomas and scholaatics a
definite end is envisaged and statistical 1nformation is helpful
in determining the best means to attain it., For Pound however,
the end is determined by the claims and desires themselves. As
-they change the end changes. It 1s true that as regards material
thinga, the common good may vary wlth time, place, and oircum-
stances. However, none of these vitiates man's ultimate good.
Nor does the fact that the common good in the conerete may vary
change the notion of the common good itself. Nelther 1s the
common‘goad to be determined by the desires and wishes of the
greatest number. Desires, wishes, and claims of themselves with
no objective consideration of their lnherent qualities do not
necessarily tend to the common good. This is especially true in
e materialistic, secularistic asge., Yet Pound has no standard by
which he can measure the inherent guality of any desire or c¢lainm,
As Professor Kenedy aptly polints aﬁt:’ |

Demands of menkind are many and diverse, good and bad,

moral and immorsl, gnd 1t 1s dAifficult to percaivg how

the maglic of pragmatism c¢an maeke them all 'goodt,
Since law is caﬁpaaed exclusively of society's felt wants and

not of cbjective norms, Pound feels justified in stating:

29 Kenedy, "Pragmatism as a Philosophy of Law," Mar,
L. Rev., IX, 75. Lex scripta, sicut non dat robur jurl naturaldl,
Tta nee¢ potest eius robut minuere vel auferre: quia nec voluntas
hominias potest immmtare naturanm, S,T., 11~-11, 4. 60, a. 5, ad

1.
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If in any field of human conduct or in any

human relation the law, with such machinery as it
has, may satisfy a soclal want without a dispro-
portionats samcrifice of other claims, there is no
eternal limitation inherent in the nature of things,
there are no bounds 1mpo§8d at crsation, to stand in
the way of its doing s0. »

This refusal to conslider the lpherent qualities of de-
sires does not coincide with the notion of men as a rational
being. Law is an ordination of reagson. Though man's distinc-
tive faculties are his intellect and will, yet it is reason that
enjoys a primacy over the will,3l otherwise there would be no
foundation for a Jurisprudence that insisted on the praaadanaa
of reason over will in scocial law-giving. Just as all natures
impel thelr possessors towards an end, 80 does man's nature im-
pel him towards an end which is defined by his intellect, Since
reason points out the end as good and the will thereby seeks 1it,
it 18 essential that the desires, claims, and wants be in accord-
ance with reason and man's ultimate good. Where desires and
claims are made with no reference to the ultimate good, 1t can
hardly be sald that man is acting in accordance with his nature,

that‘ia, reasonably,

v 30 Pound, An Introduction to the Philosophy of Law,
97-98. :
31 81 ergo intellectus et voluntas considerentur
secundum se, sic intellectus eminentior invenitur. . . . Quando
vero res in qua est bonum, est infra animam; tunc etiam per com-
parationem ad talem rem, intellectus est altior voluntate. S.T.
x’ QQ 82’ a. 30 .
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The natural lew doctrine starts from a study of man's
nature. This knouledge is not wholly apriorl but 1s scquired
gradunlly by experience over a long perioa of time, It has éa»
vealed that basically man 1s not a detached reason, but a ration-
al, soclal, proprietary animal created by God. These characterisd
tics have been found in all men at all times. Men share a common
nature in virtue of whiech they can all be classified as men,
They share a common dignity, not only by reason of their creation
by God, but also because of thelr distinetive characteristics of
intellect and will which places them above all other material
things. All men have 2 goal in common in that all men in some
way seek happlneas.
Pound would agree with many of these ldeas, at least
theoretically. For example he states: |
Although we think socially, we must still think
of individual interests, and of that greatest of all
claims which a human being may make, the claim to
assert his individuality, to exercise fresly the will
and reason whioch God has given him. We must emphasigze
the soclial intersst in the morsl and social life of
the individual. But we must ember that it is the
1ife of a free-willing being.
He has admitted a common gosl but only in an abstract
| fashion. The "development of the powers of humanity to their
highest point" i1s a noble ideal but largely subjective. How is

it accomplished; how 1s it measured; how 1s 1t determined? His

32 PpPound, The Spirit of the Common Law, 1lll.
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solution is acceptable as far as 1t goes, but it falls far short
of the complete answer. ’

Since all men possess a common and unchangeable nature,
dignity, and goal, there are scﬁe universal and unchangesble
principles of action drawn from them and demsnded by reason of
them. For example, even Pound would admit that all men are under
the obligation of rendering Jjustice towards all. But just what
does justice demand? For the advocate of natural law there are
specific principles, based upon the nature and goal of man, to
which all just law must conform., For Pound society itself 1s the
ultimate norm, in that soclety will rebel 1f the limits of "juse
tice™ are exceeded,

A few yoars ago Pound underteook the task of organizing
the legal system of China. Suppcse he had been called upon to
organige the legal system of Nazl Germany. - He would have found
competing claims of Aryan pagans, Jews, and Catholics. How would
he have ronmulaﬁed the Jural postulates? Would he have recog-
nized that the demands of Aryan claims in an Aryan country re-
quired and justified denial of humanity to Jews and Catholies?
would there be no way of evaluating the rival claims; of pro-
nouncing some spurious and evil?

How wéuld Pound apply his pragmatic test to perjury?
Would he recognize 1t as always evil, morally and civilly? Upon
such recognition depends not only the efficacy of the legal order
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but 1t forms one of the basic ties binding men together in or-
ganized scciety. How then can it be explained? The admission
that men always have the duty of benevolence, of justice, of co=
operation~~the recognition of perjury, slander, adultery as al=-
ways evil, postulates universal principles universally vallid.
To agsert that soclety is the ultimate judge of when jJustice has
been achieved 1s not only to permit society to be s judge in her
own case, legitimately opening the door to such "isms" as nagism,
facism and commnism, but also to confuse the embodiment of the
principles of justice with the prinaiﬁla itself.

However, the natural law doctrine does not require that
all prineiples be universally valid. As was indicated abeve,33
the elements comprising the common good in the eoncrate‘may
change, requiring a change in the application of the principles
themselves. Yet what has been said of Poundts goncept of mechan-
ical jurisprudence in addition to the examples he cites indicate
a misunderstanding on this point. The following case is typical.

Suppose a farm on one tract and an oil refinery

on an adjacent tract, The refinery is constructed
and operated with all due care. In spite of every-
thing that can be done to prevent it, waste products
of the refinery get into the soll and rains wash
them into and poison the water of a well on the farm
and a brook that runs through it. Either the farm
can no longer be used as such or the other tract

cannot be used for a refinery. The courts have dif-
fered on this case. In an industrial state it is

33 c¢f. supra €9, point 5.
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held--on the basis of an absolute doctrine attach-

ing liability to fault--~that as the refinery is not

at fault it is not 1lable. In an agricultural state

it 1s held on the same facts that--upon a principle

forbidding pollution of the water of a running

stream-~the refinery will be enjoined even though it’

must then be closed up. One can see the practical

basis in the respective value of the competing ac~

tivities in time and place here. But what is the

universally applicab%g precept good for each apart

from time and place?

The "universslly applicable precept good" 1s that

Justice should be done to the parties concerned even though what
was demanded by Justice might differ according to the circume
stances. Natural law of 1tself will not offer a complete solu-
tion; 1t is not a substitute for positive law. But it is not on
that account to be discarded. On the contrary, it requires and
is the basis for positive law which complements 1t, and gives it
its particular determination according to the various conditions
of man in time and place. It affords the foundation, framework,
and norma for positive civil law. At times the principles may be
difficult to apply and even admit of several different applicae-
ticns; but the principles themselves can never be denisd or vioe
lated regardless of the direction in which society may drift,
Under this aspect law becomes a constructive gulde and not merely
a slave to soclety. It forms the basis for the answer to the

question posed above regarding the organization of a legal system

34 Pound, an "Introduction™ to American Liberty and
"Natural Law", 6.
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in Nazi Germany. 1Is 1t then vacuous or useless? |

It is Pound who is unrealistic in belleving that the
natural law theory allows no change or that it is explicitly de-
fined down to the minutest detall so that universally valid " just
results® can be obtained in every case. The application of the
natural law, or any other theoﬁy of law for that matter, never
promigsed this. Even positive civil law based upon the natural
law cannot prevent, and prudently should not try to rule out, all
evil, lest greater evil follow. It may have to tolerate evil,
although 1t may never enjoin 1t.35 Moreover, from what has been
said (point }), to expect from the natural law a solution which
in every case will leave both parties unhurt is chimerical. Aside
from rendering each man his due, the law may work a hardship on a
particular individual., This is the point where the judge must
exorcise wisdom and discretion; not an arbitrary discretion but
one held in check by the nature and end of both law and man,
While there is always equity to alleviate 1t as much as poasible,
the hardship in a particular case is a gmall price to pay for the
benefits of aeeial living.

Pragustism with ites scientific method concerns itselfl
with facts alone. It believes wisdom will emerge if you perse-
vere long enough in laboriously accumulating and classifying

35 c¢f. 8.7., I-1I1, 9. 96, &. 2, and q. 97, &, 2
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facts. Although not avowedly materialistie, pragmatism, when
applied to a materialistie, secularistic soclety must partake of
its spirit. Poundts engineering analysis of fricticn and waste,
the material nature of all wants, claims, and desires, the cata-
loging of the "individual life" as merely one of the equal sub-
divisions of social interests, the constant emphasis on facts and
not principles, the attempt to use exciusively the method of the
physical sclencea as the basis of jJurisprudence, all betray this
materialistic bias, Yet he somehow seems to realize that pragmae
tism of itself can furnish only part of the answer. While pro-
viding & certain degree of cobjectivity, the stability so necessa-
ry for a thorcugh, well grounded, progresslve legal system is
wholly lacking,

But his attitude toward natural law as a solution is
both ambiguous and ambivalent. It stems from an honest miscon=
ception of the scholastic theory itself. Pound never fully dia«
tinguishes genuine and traditional natural law from its rae-
tionalistlc caricature. He believes that in 1ts scholastic form
it rests on theologlcal (i.e. supernatural) foundations, Nor has
he wholly escaped a morel relativism whieh rejects any universal
ideal or principles valid for all men at all times. In confusing
the unvarying principles with the myriad particular but varying
applications of these principles, in his conception natural law
becomes for all practical purposes a substitute for positive law
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itself. That it was never concelived as such is apparent to every
student of the natural law system. That Pound views it in this
light helps to explain his rejection of the system as leading to
anlirrational congervatism and an unrealistic view of the rela-
tionship between law and 1life,

Nevertheless, Pound's contribution to law, not only to
such specific branches as administrative, criminal, and conatitu=-
tional law, but also to its history and theory, can hardly be
overestimated, In his persistent effort to adapt law to it
human needs and his emphasis upon the proper recognition of mants
‘social nature as well as his individual nature, Pound became the
forerunner of modern jurisprudence, and one of its greatest con-
structive contributors. Even his da?alupmant of the use of the
pragmnatic and statistcal method in the sclence of law was a
notable contribution., For man's nature is not known wholly
apriori. Only gradually and by experience do’wa learn to know
ocurselves, There is, therefore, & large sphere for a methodo-
logical pragmatism; but 1t never does and never can stand alone.
It is here that his system falla. While he continually and
rightly seeks a stable element in law accompanied by an ever
changing content sulted to the needs of the times, his basic phiw
losophy hsas p:evented him from ever finding it. PFor underlying
every successful and complete syztem of law there must always be

found, implicit or acknowledged, the true philosophy of man.
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