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CUAPTER I

The socinl problem of the child born oub of wedlock and
the impaet which the childis status has on the commmmity as well
as on the paronts has ralsed many and varled pr@uloms. Gver the
conturics cwtitw?&s have been modified and atieunpts have been
made to cope with the situation in vhich the child, mother, and
the father found themselves, In wiew of the time involved row
latively little progress has becon mnde, The ineidence of its
oceurance has not decreased. PThe annual number QY illepitimate
live births in the United States inercased from 87,900 in 1930 to

13L,000 in 194?, a rise of 50 mefcextq“l

Chbijoctives:

This study is an abtempt to assess the law in terms of

3.

its soecial implications as those iM§lﬁgQ o the & p&&uicﬁ
to o paternibty proceecdingi the mother, uha pubative father, and
the child,

Through rescarch and review of the law itself this study

attenpts to evaluate ond to consider tiwe elfectiveness of the law

. 1 Tederal Security %gﬁnﬁy, fTllesitinate Birthe-1938
19477, Vol. 33, Ho. 5, February 15, 1950, 71,

7
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and o compare them to the Uniform Illegitimacy idct, taken as a
standards “his model aet was proposed to the states in 1923 by
the lational Conference on Uniform Stote Law&.g

-

Vhite llouse Confereunce of 1919 stimmlated thinking

related to the inadequacies of laws concerning chilﬁran.) In turn

FHIY-
fyeic]

this led to rogional meetings of the Children's Burecau and the
drafting of the model agt, the Uniform Illegitimacy aAct,

The books of Grace Abbott¥and Sophonsiba P, Bresk»nrideS
were attempts at codification and compilation of existing laws and
tended to point up their inadequacies. SHtudles done by frnst
?reund? Chester G. V@rni@r? and the Children's Bureau also onphow
sized the deficiencies of these laws and brought swuaries of then
up to date,

Recently, literature has come from the Federal Security

Agency, such as the writings of laud lMarlock, which attempts an

‘ 2 Emma O. Lundberg, Unbto the Least of These, lew York,
947, 308, : ' ' ‘
3 Children's Bureau, "Standards of Child Uelfare", Unite
ed States Departnent of labor, Uashington, J.C., 1919 -
L Groce Abbott, The Child and the State, II, Chicage,
1938, 453=0606, - :
- 5 Sophonsiba P, Breckenridge, The Family and the state,
Chicago, 1934, L15-47G. v
Zrnot Freund, "Illegitimaey Laws of the United States™)
Children's itureau, United SJtates lepartment of labor, ashington,
DeCe, 1923« (Out of print.)
« 7 Chester (. Vernier, American Family lawg, IV, Stone
ford, 19306, ‘ B '

-

901
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interpretation of the law and tends to point up some of thelr
soclo=lesal aap&ctﬁ% An investisotion of the literature makes
clear the Tact that there is comparatively little materdial coverw
ing this phase of the laws of paternity proceedings.
Toous s

| The focus of this gtzﬁy ics on a aacial analysis of the
laws relatving to paternity procecdings to determine if they are
diserininotory and So ascertain the social effect they nlght have
on the parties in the proccoding.

Also, consideration shall be given to the model act as it
m;{nﬁ be reflected in the leglolation of the siates included in
this studyes
Scopes

This study encompasses the laws on paternity proceedings
in the states of Colorade, Kansas, licbrasla, lew lexico, lorth .
&aketa; Uklahoma, South Jakota, and yoming., For the purpose of

this study this area is designated and referred to as the iear
Hestern Stotes.
Lature:
This study will attenpt to eyoluate the paternity prow

coodings in the light of what is generally considered to be the

e

G Tlantoed a Square leal for the Baby Dorn out of Yode
loe%“ Qﬁlla ren's Bursau, United States lepartuent of lLabor, .ashe
xﬂﬁton, DeCay 1949,
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fulfilinent of the positive and primary or the nepative and secw
ondary function of all law; nanely, the promotion or protection of
the coson and individual goods

specifically, this study is seelding to deternine how

cach state in this area approaoches the problem and to asccerbain
what atcempts are made to neet the necds of the three partiecs to
the procecding.

I"ethods

The method employed in this study was to cuamine the laows

£ paternity proceedings ds they are found in the stobtute books

o
bt

Q
1y

the respective states.

| In addition, court decisions and related literature and
raterials were reviewved to debternmine trends.

Yoy this the libraries of the Chieago Har iAssociation
and the law School of Loyola Unlversity were heavily drawm upon,
Corregpondernce was also carried on with persons in the
offices of the Attorney General and the Directors of the Jelfare

Departoents in these states in an abterpt to learn, if possible,

their attitudes with respecet to the adequacies or inadequacies of
the lows in thelr resnective states.




The problem of illegitimacy ::?_f’ o grave one for the
nother to faces T6 has been soid that, "I tho ehilld born out of

wedloek is to have a chance at normal growsh and developnen

»

if tho @z;v*eri@mce is to be made zs nondestpructive as rossible for

on e B T s - TR R . B Lo P g
the wother, toe necds of both porentc and child ot be wndore

soood and ﬁﬂet."*l

The laws of poaterniby procecdings shall be reviowed to

pocertain the 3tate's shand regarding; the complaint procedure,

-

the use mado of ctatements by the nother as evidence, the support

phases of the law, and the rmatber of domicile and custody of the

South Dokoba, Wyoming and Hew lexico law ic cuite doe

rtailec‘: concorning the matter of the complaint nrocedure, In fact,

"gr

Couth Tnkobta and Uvoming mve laws vhich are sinilor in word and

X,

proanication to the model aet, the Uniform Illogitimoey lcte liow

flexico and lorth Daketa law is noxb in order of similarity,

T Children's Burcow, "ocrvices for Unmprried fothers
hnd thelr Children®™, United States Department of ILaboy, Uoshings
t{}}ti, Z}‘GQ, 19&?51 2"
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ftegarding the complaint procedure, the law of South
Dakota reads as follows:

The prececdings to coumpel support uay be brought by the

mother, or if the child is or is 13&31 to be a public

cxmrmé, by the authorities ¢harged th support. After

the death of the notier or in case of her dmaabi1¢uy it

rmy be brought by the child acting through its “uardxan

next fricnd,

Ix the cecceding is b?ﬁurht by the public authorities
the mother, if living, shall be made a party defendant.

2
iorth Dakota and liew Jexico law diffor frﬁf that cited above in
Torm onlye

Hebraska has legislation wvhich also is somevwhat sinmilar
o the model acte The exception being that the attorney general
ie charsed with initiating racee&lnuw for illegitmates born in,
.ssblie ilebraska ‘aternity Home, or in other state institutions,">
The law in Oklahoma; Colorado and Fangsas treats the com-
plaint in varying wvays. @klahama; for exhﬁnla, stases that the,
"eeecomplaint may be made in writing duly verified, by any per=
kon, to the county caurt....”& Contrariwise,,the law in Colorado
takes the stand that, "The action must be brought by the woman,
hnd no one @l$e, not even the district &ttarney.“ﬁ Kansas law

b < o

states that, "When any unmarried wonon who has been delivered of

Ple' r?ﬂz south Dakota Code of 1939, II, Chapter 37, Arﬁiﬁl@

107, 00

’ 3 Revised Statutos of iauraahaulf’ ’ I, Chapter 13,

fection }iB, %%g: P4tle 5ol 1

b Olklahoma Statubes-1941, Title 5-10, Section 71, 379
olorado Ghatutes Annoto vhed, iI Chapter 50, ’

Pection 2, 2;&;
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or is pregnant with a basterd child shall molke 2 complaint theree
of =1 writing wnder oath,..s{it shall)cause such person to be
arrestedass et

The other feature in the complaint procedure which is of

i

mportance and on which the ‘ﬁatag have definite views is the pors

od of linitation within wuxcﬁ the complaint may be instituted,

l«h—

Tn every one of those sﬁaﬁes, as well as in the Uniform Illegite
imaey Aﬂt; phis period of time extends from the sine of conceph=
ion up to a specified number of years aftoer the birth of the
chiild, |
Oklahoma law prescribes no limit within which the come

plaint may be filed to initicte action to determine paternity or
support for the child. Twelve months, is the period of limitatlon
permitted under Colorade 1aw; and four ;- ars is the period of
lizitation sei out under Lebraska law., The other states follow
the proposal outlined in the model act which defines the limite
ation as being fized at two wyoars mwt>r the birth of the chiid.

aew exico and leahowm.law, although sinmilar in spirit,
has other unique features. lew lexico law states that the come
plaint shall, “contain such Tacts relating to the property of the

al

defendant as are within the lmouvledge of the complainant,

: 6 Gener&l'qta%uﬁes of iansas Annotated 1 gQﬁ, Article
23, Section 0223

7 Iew [exico uuaux es 1941, I, Arbicle 4, Section
2 5“'}@1@ ¥ 611“’5?:!-«: [




'Thile Oklahoma law reads that, "The jud_ 2 uay also issue an atw
sachrent on such complainant without bond, which attachwent shall

specify that the value of property to be siezed under the attache

%
rent e ”
States vary in legal structure and therefore different
persons are desipnated to receive the complaintes The low for

sorth bakota and South Dakota is sinmilar, lorth Jakota law, for
example, reads that, "The complaint..e(shall be) reduced to writ-
|4z ng in the presence of the complainant by the wawxut?aﬁe¢“9
Generally, the person wﬁa issues the complaint is the
Justice of the Peace in Vyoming, Colarade, Kansas and 1ebr%ska;
and a wagistrate, judge, or county judge in South Dskota, lorth
Dakota, hew ‘exico and Clkdehoma,., Hebraska law also adds that a
mmicipal, county or district judge may lssue such complaints,
Two methods may be employed to bring the charged person
to answer the complaint, 7These are, the sumnons or warrant, or

»

28, The switons is considered to be more in

2.

both, in some stat
keeping with the nature of the wroccedings and it swmons, as the
word indicates, the putative father to the hearing to answer the
charge. The summons, ls also, considered to be more the instrue

ment of a Court of Chancery such as a Juvenile or Family Court.

g Oklahoma Statubes 19 title 5-10, Scction 7@ ERL
9 Torth Nakoba~ievised a&e of 1543, III, Chapter 32,
section ?110, 600«
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fts

rg such it is considered to be less threatening in nature,
The warrant is used by the eriminal law courts and is
servod by an officer of the court or low. It carries with it the

ral

feature of arrest or apprehension and the possibility that the
the two methods,

tew Mexieo and Hebraska are the only states which prow-
vide that the sumrons only be used in paternity proceedings,.

hile South mkota, Forth Dakota and ‘/voming provide that the
varrant be used, but it is interesting ﬁo note thot the surmons
may be used 1f the complainant so wishes, in the first idatunCa.
The remcining stobes rely on the use of the warrant Gﬁ y under
thelr procendings.

“rom the state's point of view the materdal vhich is
usnally considored to be zccentoble and . Imiseible as evidence in
o paternity procecding arej the complaint, verified by oath or
affirmation, the statements of the nartics, and the statenents of
witnesses, One state, Vaxsas; requires that the ccmplaint be
rend to the Cﬁﬁpld&ﬁ&nt and signed after being reduced to writinge
Cn vhe other hand, Horth Dakota, South Dakota and Vyoming uave
lepislated against the use of cuch material as evidence at patwe
crnity hearing,

. . 5

The law in Okishoma is silent on this ratter; bubt, as
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can be obscrved fron its court Jecisions, paternity proceedings
are held to be in the nature of civil suits and ncod Lo gg proven
one way or the other by a yrépond@rence of the evideonce, Simile
ar court decisions in the other states define the testinony which
is eitber admissible or cxcluded as evidence in their patornity
Proceoiings., | |

- Support provisions and nethods of ezacting sup?ert, and
cducation, and maintence for the child are detailed and comproe
nensive featores in the paternity prococdings of all of these
ctases8. Typileally, fourtoen out of thirty-five scetions of the
law of South Dakota bears directly on the matter of surnport for
the child or moﬁher.ll

The law of South Dakota, Horth Dakota, Wyoning and Nebw

raska is sinilar and is prefaced by scctions dealing with the obe

ligation of the parentc to support their children, licw lexico,

1y

¥

or example, in the fJirst section of ite law, provides that the
wother has obligation to support her child, and apparontly, it

intends to place initial responsibility for such obligation on

, ~
e 12

%

None of the states of this study specify the maximom

-

anouns to be paved for the support of the child., UOlilzboma courts

10 Uklahoma Staotutes; Boston vs Stabe, ex rel, layberry,
ey . g vy s 5
l&‘?h‘i Ll g 15’)1& ?'? i) ::.(ig 3..3 B&Dﬂ ’
> south Dakota 6oda, Chaptor 37, 599=604.
2 i

€W _eoxico ouatutes, Article 4, Scetion 25-401, 609,
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rul@d; in ome dmstance, Lhat a judgnent of one thousand dallars;
for exnnple, was &xneﬁsivalgﬁd later ruled that a payment of
phirty-five dollars per month for fourtcen years Was not. eXCeSSe
ive where the defendant sarned two hundred dollars per mnnﬁh.lk
Tn ancther case, o 'yoming court ruled that a payment of three
mundred dollars annually until the ¢hild reached his sixbeenth
birthdate was not exeessive;lﬁThe degisions of the courts are
wndoubtedly based on the times and the fotherts ability to pay
for support and maintonance.

Another way of satisfying the courts on the point of

~

support for the child and the mother is through the use of the

settlonent or coupronise by the fathers Such is permitted by
law in some states, with or without court anproval and superw
vision, and baré the cowmplainant fron further azction so long as
the Tathor cwmy}i&a withthe térms of the agreenent,

In Kansas, an exceptlonal arrangement ig found in that
the settlesent or conpromise ray halt the proceedings at any time

prior to the final judgment by the sbatenent of the mother that

Colorado and Oklahoma law is silent concerning the matter of the

13 13 Qklahows Statutes; Cummins vs State, LG Okle 51, 148
p 137, 300, | | ' »
"1, Ipid; Lowhead vs State, 99 Cil. 197, 226 p 376, 388.

" 15 lyonming Complied Siatutesel9r5, IV lyuskovick vs
Statve, ex rel, Usborn, gg,aya. LOG, 1Ll Pac,(2d,) 5&&5 %32.'

& 4 %3 2 & P} * ol )
16 Stesutes of Kansas, Article 23, Section 02-2316, 1397
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gettloment and comprouise. The rempining states require that

such an agroerent have the court's approval to be bindinge

.

£ P 3 kA 5 o P 54 Pl Ty 9 2 2 g gy e L1 4 f I £
The poriod of time during which the father is liable for

¥

the support and maintenance of the child, as oo

¥

doun in the

o

3E 0w

&)

Tniforn Tllepitinaey let, is untdl the c¢hild reaches his
reenth birth date. Five of these states; Uyoming, South Dakota,
Katr Vexdeo, Horth Dakota and Foensas adopted the model actls pro=
posal and set the liability ab sixteeon years of ages. In Hew [oxe
1o this may be extended, "...to the time when the child shall
reach full age if mentally or physically incapacite ."17Wh&reu
as; Nebroska extends the period of responsibility wntil the child
is eirhtes lgﬂa:&aﬁ and ukithma do not Lindt the 9eried of
liabilivy in any waeyy and, the law of lichraska is most vapue and
states only that the father is lioble for the support of the chilﬁ”
Forth Dakota, South Dakota, Vyoming, Hew lerico and
“ansas also provide that such monies, the judgnent or sett lement,
be paved to the mother, - If she be an improper »erson such anounts
are to be paid to a trustee or court representative. GColorado,
Yonsas and Cllahona »rovide that such monies be recicved and paid
out by a wﬂarﬂman or trustee, In all instances vhere uAc suns
are recioved and peid out by & court appointed trustee, guardian,

corporation, or court ropresentative the low provides that there
; s

L7
18 ¥

ew | exico Shabubes, Scetion angazl G100,
& L1

brasia otatubes, Scction 13-101, 411,
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shall be an accounting or reporving to the courts of the anmounts
recicved and payed outb.
In the matter of judsuments, Horth lakota, South Dakota,

Uyoudng and Hew fexico talke the stand that any judgment, ordered

.

in any part of the state or in any other gtabte, which is not cone
srory Lo the general practice within the state is binding on the
parbiles, Such a provision is not found in the laws of the other
four states,

The laws of these states were algo reviewed o determine
the position they take concerning the father's responsibility for
she exponses of the meother's pregnancy and confinement, the fune
eral expenses for the child should he die, and the possibllity
for a third party to collect, from the father, for the usual exw
nenses incurred in caring for the mother and child,

uaut% Dakota, Horth Dakota, Vyon iny, lew lexico and llebe
rasia ?ravlﬁe, within their legislation relating to the paternity
nrogeeding, that the father is responsible for the expenses ine
curred during the pother's pregnancy and confinement, The law in
ﬁamaaa, Uldlabioma and Colorado is silent concerning this,

gneral expenses are the responsibility of either or
both porents in Horth Dakota, South Dakota, Lew lexico and Uyonw

e the other states make no nrovision for such and oblie

fute
g
&
b
4
o8
b
s
;..J

sation by the parent or parcnts of the child,

R 3

If a third person has met any of the uswal exponses for




1k

which the parents could be considered to be liable he may collecet

from the parents for such eoxpendibures, under the law pertaining

to the paternity procecedings, in North Dakota, South Dalkota, lew

PN

“gaico and Uyoming. The othor four states are silent in this
mahtele

Some States have also provided that in the event that

the father die the child may participate in the estate of the faw-
ther. Horth Dakota, in roforring to such a right has this to say:

The obligation of the father of the child born out of

wedloclk, where paternity has been Judically established

in the lifetime of the father or has been aclmowledged

by him in writing, 1s enforceable against his estate in

such an amount as the court may determine, having ree

gard for the following:

L+ The age of the child;

2 The liability of the wother to support the childj

3« The amount of property left by the father;

Le The number, age, and financial condition of the lawe
ful issue of the father if anys

5« The rights of the widow of the father, if any.

The court may direct the discharge of the obligation

by periodical payments or by a payument of a lump sune

A1l states do not directly or indirectly allude to such & posgie
bility within their rcespective law on pabernity procecdings.
Only Uyoming, lew [ exico, lorth Dakota and South Uakota
make speciflie provisions concerning custody for the child born
out of wedloek, .yowing, for example, states that the court,

Teeehas continuing jurisdiction to deternine custody in accordw

19 Lorth Dakota Code, Section 32«30006, 2349,
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2 * L3
anee with the interests of the child,” O he law in the remaining

rour States contains nothing concorning the matter of who shall
nove custody of the child, but nevertheless seen to take tiwe

stand that as the ucbural guardian of the child such custody be
invested in the mother. Such a stand can be traced to the old

»1ish convon law which Alstar%c 211y linked the mother and the

child in the matter of rclationship.

20 .yowming Compiled wv&tﬂtem’ Section gz;, 187.




CHAPTER IIX

O T RO o YR T3y BAPIR TNy VT vl D
CHIG LAVS AS TLEY BELATE TO Ws Favis

Ideally, as stated by Zlisabeth U, aeael, the laws of

pernity procecdings should be written so that, "The father is

unity to fuvlfill his responsibility|

o

iﬁcr@&sing1y being given oppor
and share in the cxperience without fear of punitive neasures.
To ascertain how the laws of the lcar lVestern States actw

wzlly do meet the nceds of the Ffather in the procecding these laws
were reviewed concerningi the basis of the legal systen in this
geographie area, the nature of the proceeding, the court hearing,
and the father's recourse to scientific and counterestatenents as
evidences

The law in this ares has different ovigins due in part to
fact that this area was under French, Spanish and Uexican rule
different periods in its historys As a result ib is not
mneommon to find that reference is made to the Civil lLaw and to
the old Inglish common law as wells Colorado law typifies this
by commenting th&t, "The Civil Law is not in force now in Colw

orndo, by prevailing here when the state was part of the Territory

. ﬂiT%gi@ 8% Unmarried Parents”, Social vork Year Bool
1251, hew ,ar —
16
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of Spain, Frunce and Cexicoen?
Under English common law, the child born out of wedlock

Rt

was considered o ae filiuvs nullius, or the c¢hild of no once

!«c‘

nder American law, early in our hisbtory, the child did not fare
puch better except that American law; .sedoes not affect his
civil statmﬁ.”J

A decision which was handed down in the Cklahoms courts

nes the American usage of the common law as well as any one

sv\
.r

dof
hos sbated ibt. A stabtement containced in this decision alluded to

2

the derivation of Clklahoma law and hasg this to say:
The opinion {in MeXennon v .inmn, 1 Okl 32?, 33 P 5“?,
22 h,ﬁ,ug 5C1) defined the common law of America as that
rart of the fnglish common law and general gtﬂﬁwtes,

suited to American conditions, ‘hzcﬁ was brought te
America by the Ceolonists making the first sobtlenents

Brief consideration of the distinction between civil and
criminal law and procedure is iuportant in view of the bearing it
hos on the paternity proceedings ag they are found in the various
stitoB,e
A w%lt brought wnder clvil law is one dealing with the

cormdgsion of privata wrongs or torts beltween two persons. The

2 Gotorado ﬁnnaoatians~80nfllct of Lauws, cd. Colorado
and Denver Bar Assocdation, raul, IS B& 5.

3 H,HiRobbins an 1:*“., Oeak “”he gerty Rights of Il=
logitinate: hildran"% Comparative sStudy", Sclected Lssays on
Family Law, Braaklfn, 1950, 740
L Oldohoma Annotat ;cnswCeAfllcm of Laws, edes Uklahoma
State Bar AssSocicbion, Yt ?aufw 037,
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civil Courts have jurisdiction and the plainbiff necd only show
by @ preponderance of evidence that an injury has been committed
acndnct hime

An aetion brought under eriminal law involves the cone
mission of a wrong against the State by an individual or a group
though the injury may have been directly caused to another indie
vidual, Such actions are brought in the Criminal Courts and the
State in prosccuting must prove its case against the defendant
beyond a reasonablc doubt,

The foregoing distinction becomes a consideration of
importance since frequently paternity procecdings take on the
aspocts of both types of procedure. 48 gan be seen in the
followings

From an carly date, however, lLegislatures have seen fit

to impose upon both parents a duty to support their

bastard children, The provisions are found in four
types of gtatutest (a) those requiring the support of
poor relations; (b) those penalizing the desertion or

- nonsupport of childreny (c) those providing for a civil
suit by the mother or a third person in which the
father may be foreced to support the child or to pay for
past support; and (d) those providing for the proceede

ings in whieh filiation of the child may be cstablished
and o statutory duty of support enforced againsﬁs

*

the person found to be the father of the child,

From such a grouping of laws it is easy to sec how
aspects of the e¢riminal law become involved in paternity procooeds
ings which lead to the comment made by Ilizabeth V. Deuel that,

- 5~ Chester G. Vernier, American Family laws,IV, Stanford,
1936, 206-207.
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npotablishment of pate rﬁi&y, unfortunately, is still 2 criminal
or quasi~criminal yracewur@ in many stabose. 10

For example, in Horth Dakota, South Dakota and Wyoming
the warrant op suumons may be useds The forier is a feature of
crizinal law and the latter a featurc of civil law, COklshoma, by
court decision has ruled that, “*..a bastardy nra»eeﬁxny is in thd
nature of a civil actian.,..“? yet, yrav;dea that, "The procecd=
ings shall be entitled in the name of the State against the ace
cused as defendant.? S yansas states that; "The prosccution shall
be in the name of tho Statessesbut the rules of ovidence...shall be
the saie s in eoivil caaes.”Q New loxico and iebraslae, seeningly
are the ouly states which viow the pfbﬁ@@diﬁgs as beinpg more in
the nature of civil suits and provide that the summons only be
useds Colorado law is mute on this point, though it too uses the
varrant in its proceedinge and places the matter in the civil
COUrts o

in interesting and indicative point in these laws is the
terwinology which is used in the VQ?lG%w thtuﬁes. Oltlahoma and
Yansas employ the terms of arrest, apprcehension, accused, and pros=

bation wiiich are a part of crininal law torminolosy.

*

b "Children of Unmarried Parvents", Social Jorls Year

7 iklﬁdﬁ““ Shatutes: Boston vs State, ex rel, layberry,
1482 Okle luj. Q‘ 6
fbld Section ?l 379
9 General Statutes of Xansas, Scetion 02-2303, 232.
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-

The matter of the court hearing and how this is handled

presents a problem, The way in which the pustative father is
prought before the court is a mabter of great significance and
would be expeeted to have considerable effect on hin, Lovhere in
the paternity proecodings of these stobes io there opecific none
tion made of the father!s pa}si‘i;izm choudd he volumborily cono bew
fore the court to achrovledge and cotablich cupports for the childs
ot all of these states male provision for the pubative
father to be heard before the matter is formally nroscutod o the
court for trials lyoming, Uorth Dakota and South Jalkoba provide
for prelimdnary heoaring to dehermine if thore arc grounds for the
complainte If the trial is held it ic held in the civcuib cowrt
in Horth Dakota and Uyoming and in the district court in South
Daketas The Justice of the Pcace is designated to heor the cone
plaint in Kansas and the district cowrt for trinle lohrasin prow
vides that tho complaint be filed in the county court and Tho
enbire master handled by the coundy Judsme. Ckinhomn dott not prow
vide for o preliminary hearing and the complaint oand orial salw
place in the county court, Jurisdiction rests with the coundy
leourt in Hew lMexico and agoin shere is no rrovicion mde Jor o
prolisminary heooring., orkly of nobe is the
Lorth Dakota law provides for a proliminary hearding and lehraska
does notj lorth Dakoba states that the hearding bo private and lighe

raska states that the trial be closed to the publice
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ALl of the states provide that the trial may be by jury
1f this is requected by either of the partices.

n the watber of evidemce some feel that the relinbility

of tloocd tests bto deoboridine ““ﬁ“”?” sy is cuestionable, 211 othor

a3 oy o3 K P L e L, P b/ . £ » S A "
videnee which the Dather mf choose to nrooent must consorm o

o

o Tm iy gty CIR) . g 7 I e ey By dn pog K foy a8
thne rules of the cowrd oy oivil lowr in 211 of the stabogs of this
e I " g 3 " & g - 4
Blood tosts, as scientllfic evidence to deternine paters=
o e - v oy pn e B - [T - o oy o g Y w S Ty T «
116y has been H?v»b&ﬁﬁei, as previously otareds yet, others Aaelg

W

Teesthat the r 11 pility of the bleod test is deflinitely, and ine
if

4o

deed unan moﬁsly, establiched as a mtser of seiond

ests, when mnde DYy compebont PCroonSese

[a 3

o o an S . o, i 5 %
oond tho renulbs of such

3 - - % " » ﬁw, ;
shouvld beo deened adn sszble,”l“mmlv South Delote h&& accepbed

=

blood teobing and grouping as sdidscible evidencos

B

Such ovidence is important ab present a"lev in o negavive

sense, because 1t can be advdbtted as geood evidence only o ex

»

clude the defendant oo the possible father,. It will not cauvsoe thel

#

court o find apoinst the defendant wherce the test ig positive.

ot

3

(nly lately have the courts been willing to acceph such evidences

o

There ic the feeling that:

10 John M, FMapuire, "A Survey of Blood Sroup oclisions
and Legislatien in tho Aumcrican Law of wvmdenge?, celected Dgsave
on rapil law, Brooklym, 1950, 713,

1 South Dalkota ﬂade! Section 36~C’ 594
12 John 15 % *aguxreg i aurvey of 78@& Group Decisions
and Legislation in the American Law of ﬁvmdﬂmca”, Selected issavs
on Familly law, Prooklyn, 1950, 727. '

£
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The psychological effect on the putative father oy also
be valuable, Chviously, since blood greunzmu can only
be used for e:x cludimg patbrniﬁ" the mon has nothing to
lose by submitting to the tost. Should (he) refuse the
ﬁeot this would tend to indicate his ;eig,uhaﬁ it
‘would prove the woman's claims are truc,

such an interpretation probably indicates why the courde have

been slow to adumit such evidence gince the lav is notoriously
CONSZaMmY ‘GiVG;
Ao stated previously, the use of counter-statemonts and

*

or the pubative fater arc concidered to Lo aduissible

Tt
1S

wvitnesses
and accenta bl@ if they follow the rules of evidenccs In all

s P

sta@es, too, the father may testify in his owm behalf, but this
then cxposes hin to cross examination.

Horth Dakota, South Dakots, Uyoming and Colerado accept
the evidence, as outlined here, In addition to the above naned
states, lebraska, lew exico, Colorade ond Farsas consider the
father to be as competent o witness as is the nothor,

Sidney Bs Schatkin, males this observation on the matier
of evidence which factors apply in some or all instancea:

Rules of evidence which arce identified closely with afe

Piliation proceedings:

1. lother's teatxmszy needs 1o camrobarqnxow,

Re TI morried, she and husband may uGS ify to nonaccess

3« Testinony osbablishi 1@ accecs need be corroborated;

}

Le Troof of maternity must be clear, convincing, and
satisfactory;

12 Alemandor S. ulﬁle? Bdood uﬂ@ﬂpg aud Blood Yrans
fusions, ‘enasha, /isconsin, 1935,
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5, “yidenece of rosemblance gy be used; and,
Ha Plood tests muv be uscede

=

1 " Tisputed Paternity Proceedings, lew York, 1947, 55.




CHAPZTR IV

THE LAUS AS TIEY RELATE 0 TUB CHILD
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Let, wos o step intonded to reduce the harchuess of the lawe 4t
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-

5.

or in part though it ms propesed over Ghilrty years ago.

£,

The model :c:t;, in trying to satisly all factions proe
posed features whieh appear to negate once anobhicr, ouch scens Lo
be the case when it provides for the use of ¢ tizers:* the swamons or
wareant, for amuzfﬁle; viich is a mimburc of civil and cririnal
law, “his can be seon Uhrough out imeh of the model acte

- Of the states dn the Hear estern area, Wwro, hove adopted
the wmodel aet, these are wyoulng and South DJolobo. Low lloxico
and boyrbh bakota have rovised and calarged oz 4t to necet their owm
individunl needos, The sther four statos have red airned their lawe
or have amonded thom by inecorporating ceréaln proposals of the
model acts

Wyon irg, South Dakota, Lew Hexmlco and Horth Dakota nave
podeled thelr law aftor the Uniform Illegiltimoey Act ond have roe

placed sueh Lerus asy bastard ¢hild op illegitimnte child, with

gsueh terms asj the e¢lilild born out of wedlochk or nabtural child,

»

Nebraska law hag algo made provision for the olizinetion of osuch
questionable terminology.

20

Wyoming and South Doalota rofor Lo thelr mabtoernity prowe
ceedings as the, Uniform Illegitimacy law; vhercos, Lobraska
law iz designatod as, Ci il. o Born Jus of Uedlogcke Tho cothor
stutes include the ta?m, Bastardy or Illegitiroey, in the titles
of thelr lows,

»

In order bo assist in the coteblichnont of vatornib:
¥ KA
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resemblance of the child to the father might become a factor, To
introduce this as eviﬁ@nce; it is necessary that the child and
the father be presented and exhibited in the court., This has
wed r@purcua51®ns legally ag well as socially. listorically,
and laxaliy, such a procedure can be traced to the common law
which, for some timﬁ; held this out as an accepted practice in
the courts, In this country generally, gsome controversy has e
risen, Some states have taken the stand that this is adnlssible
and acceptable practice, COhklahoma and Hebrasla courts have ruled
concerning this at one time or another, Schatlddn reports that
Kansas permits the court to decide if such exhibition is wvalid

and aceepﬁabl&% liebraska has ruled iorB

and against the pr&ctice%
Oklahoma takes the stand for the pr&atice? anﬂ; South Dakota scemdy
to favor the practiece but has not decided ex@rassly? The other
states have not taken & stand nor were there any court declisions
found concerning this.

S5inee the turn of the century the trend has been boward
holding that the weliare of the child born out of wedlock should

not be placed in jeopardy becauvse of the actions of his parents,

ievertheless, not one of these states' laws concerning paternity

2_ Disputed Pavernity frocoedings; State vs Browming, 96
. 540, 152 y 1224
Ibidz }:u SIAn VS, 3 L@ P! ,{%Qb. l?,).
Thid; dller vs State, 103 ueb. i
Lowhead vs 3ta te 99 Ok 19? l?&
Ibid; State vs P&ttergan, 18 0‘3, 2;1 125,

ALE, P rad §1)




27

proceedings provides for the legitiration of the child once pate
ernity has been established under these procesdings. Jach of
these stutes does have other legislation by which legitination
gan be accomplished,
Four of thoese staﬁas; liorth Dakota, South Iakota, lew

Vexico and Vyoning, within their laws in regard to paternity proe
ceedings do provide for the cstablishizent of the relationship of

r to child and alse eliminate the legal *ﬂiﬁt of illegltie
macye For instanﬁe, South Dakota law states that, "In all @acardg
and certilicates, oe other paperss.erequiring reference to the

-y

relation of & mother to such a child...no explict reforence shall
ba made to ill@gitimaay.~4."? Such provisions can alsco be found
in the idws of the other four statoess

Indennifzcauian, or the atbenpt to forstall an anticie
pated loss, damage, or liability to the state or local commnity
by reason of the dependency of such child scems to be the intente
ion of the law in these states. It is not uncormon to find in the
laws of these states sueh a condition as typified by South Dakota
law in that fourtecen out of thirty-{ive sections bear directly on
the matter of liability Lor support of the child and meﬁhar.g
ith the excepbion of Colorado, all other states included in this

-

study provide that the authorities may take action in the natie of]

7 South Dakota Code, Section 3 7.21343 60&.
¢ Ibid, Chapte: ar"?"r‘él £0 3742135, 599=60L.
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the c¢hild if it appears likely that the child will become a pube
lic charpes. Kansas, for example, ruled that, "The purpose of the
act, is to place the burden upon the guilty @a?ties.”g Colorado
is the exception because undar its law the uaﬁhar, and she alone,
may initiate action, But, at ﬁhe same time, Colorado law ptatas
that should the putative father be clearcd of the charge the
nother is responsible for the support of her child.loﬁklahvma and
tew “exico also provide that a 1iam; attachment of property, or
garnighment, may accompany the complaint and so the state scens
|to want to insure indemnification in this way.ll

| Another method commonly used by these states to insure
indammificaﬁian is to permit the parties, with or without court
a@preval, L0 agree to a lump sum or compronisad settlenent, This
can be graphiczally shown by the law mp Hobraska which reads that
such a settl&m&nt; ic appmvedw saves, ".eebhe county from charges
for support of (the) child, R

One means in assisting toward the establishnent of Dol
Jermity would seem Lo be through the use of social services. Yeb
provision for this is entirely lacking in the lows of the states

fexmuiined,

' 9. General Statutes of Konsags %heel&r vs State, 34 Ke
10 Galoreda Statubes; Section 5, 314,
11 Uklahoma S#aﬁutes, Section 7§ 3833 lew L

étatutauizauctioa Coml L0

llebraska atatu&es. Section 13-113, 415,
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Inquires werc directed to the Departments of Publie
tiplfare ond the Attorney General Offices in these states. All of
ghe stotes replied to the cuections asleds

)

ime of the questions asked, cought to deterrine vwhether

or nob it was necessary for tnc mother to Pile o complaint agains
&

the putative father in order to obtain finnacial aid wnder the

4id to Dependont Children program, ALl of the states replied
that it wes not nocessary that she file puch complaint. Uyoming

=

commented that the nceds of the child are paramount and 50 no
pressure is brought to bear on the mobhores Colorvade added that
thiﬁ is only neccssary when the mother i&entigieg tho pone South
Makota pointed out that to force such a atepfﬁpan the mother w
would not necessarily be to the best intorests of those concerned
and it ie thorefore not mandatory.

The othor question concernod the use which the cour
might malke of the saai&l service departmentss. It wes found nob
to be mandatory that thm mobhor call upon the coclel seprvice dow
partments when the matter comes O the attention of the court.
Should the request be wade, though, 1t is the regponsibility of

the Child Jelfare Departments in these states Lo work with ths

nobher and the courts imeh of what use is rade of social sere
vice score o be dependent upen the reputation the various dee

partaents and the attitude of the judge toward the use of such a

service.

o
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The social problem as it ilmpinges on the child is afe
fected seriously in one of L?;we wvays and would seenm to merit
the nssistonce of some ageneye “lost uwnmarried wothors place

P

cole thoelr childe

{rs.u’
Sf,
fv—l
@
<
&

thelr children in adoptive homes, a
ren howme with thenmy others place thelr children in foster homes.
But whatever the decision, it is a difficult one for the mother

to rake, nl3

13 H.H.Stmup Soeial Uorkein Introduction te the Field,
Brooklyn, 1942, 100. ’ ’




CHAPTER
CONCLUSTONS

In the body of this study bthe paternity proceedings of
the llear Uestern Stabtes were reported on with respect to their
individual approach to the social problem of illegitimacy. This
was done by arbitrarily selecting significant provisions within
the legislation dealing with paternity procecdings in order to
batter handle what otherwise nmight have been too disperse a topicd

This chapter shall focus its attention on the social ine
plications inherent in these laws and to see how they compare to
the Uniform Illegitimacy Act, taken as a standard,

It would seem logiecal to conclude on the lawe in these
states by beginning with the complaint procedure and to follow
this through to the results of the action; at all times, keeping
in wind that this is not a2 lepal study of these laws per se.

Beginning with the complaint, in these states, it is
found that most of them follow or parallel the Uniform Illegitie
macy Act and its proposals.

The Uniform Illegitimacy iAct pronosed that the complaint
may be filed by the mother, the authorities, if the child is
Iikely to become a public charge, or some third person acting for

31
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the child. All that is needed is an oral or written statemﬂnt;
affirmed or verified by oath, charging the putative futher with
paternity and seeking support for the child.

Some consideration might be given here to the rnotives
£ the parties who would file a complaint. In most cases the
complainant is the mother; and hopefully che is seeliing to eSe
tablish paternity for the child, Eut; it is coomon Mmowledre
that in mony instances the motive night be more punitive., The
State, on the other hand, with its seemingly strong indemmificate

ion motive, apparently is morc interested in establishing liw

k.

futv

le the

Py

ability. Should a third person, acting feor the child,
complaint it might be that greator consideration is felt for the
wellare of the child,

| Repardless of who files the complaint, such action has
sproat social implication for it connotes a public report of ile
legiﬁiuac? and as such carries with it much in the way of social
stismae. Although illegitimacy does not seem to have the strong
social ostracism it once had, this in itself mipght deter the
mother from balking action, Contact by the court night be the
first knowlcdge the putative father has of the situation and how
thié is handled may determine his reaction as to what {follows,
?r@m’tha view point of the child's welfure no matter what the

circunstonces it is o soclal stioma not easily overcone,

A

Generally, the mother has prior right to initiate the




33

counplaints This is the only procedure recognized in Colorados
In Hebraska it 1s mandatory that the attorney general initiate

&

naternity proa@@dmngs in the cose of an illegitisate live birth
in a state inﬁtitatieng Tt would seem that the criminal law a-
spects ol paternity @f@CéQulﬂ”” in some of these sptates might
tend to reduce the nuunber of cases coning before the courts bhow
cause of the possible feelins existing between the parties. The
complaint would have its oz ¢;un in the comunity or county where
th@ putative father is to be found. Thio wight conceivably have
a further tendency to alienate him Ifrom the mother.

The peried of time during which the action may be starte
ed varics in thece stabes. Only Cklahoma law is silent on this
point, In all of the other stotes this period of tine ranges
from one to fouwr yeors aftor the birth of the child with most of
the stavese.following the proposal of the Uniform Illepitiuacy
Act of up to two vears after bthe birth of the child,

A period of limitation for a roasonable tize is desires
ahle because many mobhers, emotionally or physically, are not
ready to file o complaint during pregnancy or soon afber births

In addition such a period of time offers tﬁ@ parents tlic poSe
sibility for subsequent marriage or to seek a settlement or Cone

promise out of courts It also acts the pube
4&
ative futher in that he is not forgs ‘mﬁycopg ant jeopw

ardye. The the mother should have a\gign% of achi

painst the
LiBRA
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father ecannot be denied, ?h@raﬁare; it would seem that a very
short period of limitaﬁicn; such as somothing less than two years,
would be definitely detrimental to the mother frequently not ew
motionally capable to face such action. It would also work harm
to the child in denying him the onc smnll hope of establishing
his paternity.

How the putative father is brought to answer the char
is importont for this could tend to promote or negate his partie
cipation in the proceedingss The Uniform Illegitiracy Ach pro-
posed the use of the warrant and permits, at the request of the
complainant, the optional use of the swmons if so desiroed.

It seems that in Hew Yexico and llebraska, which use only
the sumoons to accomplish this, that there is far greater ade
herence Lo procedure under the chancery theory as we find it in
the Juvenile Court for instance, Oklahoma, Kansas and Galo%?de,
on the other hand, use only the warrant and they tend to take the

o d

eriminal law approachs The remaing stotes follow precisely the

?rop@sal of the model act and permit the use of the summons at
fMirst instance if this is so desired.

In all of the states it is ccen that the pubative fother
i&'%raugﬁt before the authoritics te answer the charge through

8

il

the use of the swmons or warrant issued by law olfficers. It

felt that the use of the swuong to accouplish this is a nore

degireable method for it leaves the father with the feeling of
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being invited to controvert the charse rather than to be ordered
to arnear by warrant and may proaote & conciliatory atnosvherc.
The use of the summons may be more accepboble from the nother's
point of view in that she might have some feelings about bringing
the man to task through the use of the warrvant with 1ts criminal

£

law aspectsAaf arrest and apprehension by law officers.

?he preliminary hearing, as proposed in the Uniform Il
legitinecy fet, and followed in six of these states, has many
implications. The most desireable being that such a hearing may
be a private one as is the case in Horth Daketa and iicbraska.
Suech a provision goes beyond the nodel act and helps to eliminate
an undesireable feature, that of notority., It would seen to
prompt the putative fither to compromise or settle the matter

b o

while ¢t the same time retaing aflfoctional ties and possibly make
for better foelings on the part of the narticimants.

The matter of the trial itsell is more fitted to a legmal
study and so shall not be cormented on here except to nention
that as proposed in the Uniform Illegitiraey Act and Followed in
most of these states it is quasie-criminal in nature, and so nay
be a further deterent to the mother. Horth Qakaha; which pro=
vides for the private trial, as w&ll; would scen to reduce this
probability,

Briefly, one feature of the trial as it operates in four

of the states noeds to be commented upon here. This concerns the
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»

practice, though not & common one, in vwhich the child is brousght

before the court to debersine paternity based upon the possible

reserblance of child and fathers, This may be done at tho courtls

-

descretions This practice scens to have some possible delciore

ious effects in that the chil

s FaraR)
4

if of sufficient age might be sube

-
L

jected o a very trausatic experience. Further it tends to oo
phaaixe the mueh to be avoided public aspects of the trial. Then)
too, in those states which do not have provisions for such evids
enge oo blood tests it 1o nob authentiec prool,

2

coving o the ucxt point, in the paternlly procecdings

which would scen to have some bex wing on bhe matter of soelal ime
plications within the law, is that provision viich deals with the
matter of judpment and sUpporta

The Unlform Illegitinacy et proposcd no specllic malte

imum asount to be padd by the father and takes the attlbude that
this should be based on the needs of the umbuer and child and the
abilivcy of the father to paye Ag a resulb, with the cxception of
Colorado and Hansas, the cother six states have left this to th
court's desecrotion,

Such a stand scens to be ost desireable fey it gives
he Jatler a chance Lo present his position before the cou
Obviously, too, the child's nceds will flwnate with age and his

stotion in 1ile beyond the basic needs of all children, and where

a ¢hild of age one vear could Le adeguately cared for by a judge
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x hundred dollars annually such a sum night not suffice

for the ehild at age sixteen yours.

C

ontinuing jurisdiction as it appears in the Uniform Ile

legiti-acy Aet pernmits the courts to increase, diminish, or tore

abllity to paye. This is a forward leooking provision and if it is

fatbher's liability based on new evidence as to need or

justly handled tends to operate for the benefit of all,

The matier of who shall roceive and pay out such nmonies

could hawve

the obhor

social implications as this bears on the welfare of

and child, The model act pronosed that the courts

decide who shall receive and pay out such sums based on the charwe

acter oi ©

he recipient of such funds,.

aly Colorado, Yansas, lorth dakota seem to feel that

this should be handled by a corporation or agency appointed by

.EJ’AG o™ hl

less 1ilkdl

-
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igure as 18 the case in sueh situations,

n those states which provide that the mother shall be

hat the father might not pay as ordered or that the
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robher would hesitate to take action agninst him is likely. OSo,

it would

model acb

seen that the plan which offers safeguard, as does the

would tend to promote the child's welfare,
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‘he fact also rovains there is the possibility thoat lump sur
sebtlement might be squandered leaving the mother and child with
little or no money when the child is older,

A1) that night be said for the lump smm type Gf setiloe
ment is that usually some money is collected , whereas, the fathern
might not live up to his oblipation, In the long rvr such a plan
is not uwsually adeguate in mocting the financirg for support and
maintenance of the child,

The matter of the child's domicile and custody in the
matter of naternity proceodings is ilmportant and one which can
seriously afiect the weliore of the chiide The proposal of the
Uniforn Illegitina cy t; and as it is generally folloved in the
laws of these sbtates, is that this be left for the courts to dew
cide, This attitude can be traced back to the comnon law precept
that the mother is the natural guardian of the child and that the
natural ties which ecxist botwoen mother and child should not be
tarpered with unless there are strong indications that a change of)
custody is desirecble., A8 a result rany states have taken the

rend and are slow to aclmowledpe that the fother might have
equally important rights and as a rosult have placed custody in
the mother who may be unfit to reor her childron,

Six of theses states follow the Uniform Illegitimacy /¢t
proposal in that the matter is left for the courts to setbtle and

to decide who is a £it and rirroper person to have custody of the




L0

eliiliie  Such a provision would seem 60 be benefilcal for the ehilde

At the same time all of these states wale sone reference
to tie matter of relationship and state that in all cases, except
in legal decunents svch as birth certificates, the child be idenbe
ified with (le mother and he called the natural child of the
motliore Suc’ legislation would scem to be directly concerncd
with the child's weliure,

The one point which all of the states, as well as the
Uniform ITllegitisacy &ct; seen Lo ignore in conncction with pate
arnity proceodings relates to leglitisotions Although the pabterw
nity proceedings do provide for the adjudication or aclnowledgs
ment of patornity this in no way alfects the status of the child,
fve of theses states, in one way or another, provide Jor the
elimim&%ion of soeially gquostionable terminology, such as bastard
child, and strike such fram their law bub go no further,.

This study of the laws relating to patornlty proceedings
ag found in the Hear estern Stotes and in the Uniform Illegitie
macy Aet seems to indicate that although public opinion exomplie
fied in the law has come a long way from the common low concept
that the child born oubt of wedlock is the child of no one; yet,
there is still mueh which could be done to ease the conscquenciles
of unmarried parenthood and illegitomate birth.

The nmodern concept that the child is the most innocent

party in the proceedings and is not to be held responsible for the




Ecziens of 1ts poavents is nobt uwniversally acooptods.

e - iy,
cascvork process, in this area of social problems,

”

na jority of these states, and only in lorth Dakota
counseling service opon o the uwmarried mother 6o

L=

f@ach a deeision concerning her c¢hild,
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