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CHAPIER I.
LINCOLN'S FLAN OF RECONSTRUCTIOR

On February 5th, 1866, just sixty-seven days before ome of the
jmost dearly loved and most intensely hated Presidents of the United States
met his death by an assassin's bullet, we find the same Presldent facing his
cabinet over the conferemnece table, In a folder of papers before him is a
document which he desires to be discussed before he presents it to Congress
for adoption, Linocoln then pioks up the important document and reads;

Fellow=Citizens of the Semate and House of Representativess

I respeoctfully recommend that a joint resolution sube
stantislly as follows, be adopted as soon &s practicable by
your honorable bodiess

Resolved by the Senate and House of Represemtatives of
the United States of Amerioca, in Congress assembled, that
the President of the United States is hereby upmrod in
his diseretion, to pay $400,000,000 to the States of Alabama,
Arkansas, Delaware, Florida, Georgia, Kentuoky, Louisians,
Maryland, Mississippi, Tennessee, Texas, Virginia, and West
Virginie in the manner and on the conditions following teo
wit: The payment to be made in six per cent govermment bonds,
and to be diatributed emong said States pro rata on their re=-
spective slave populations as shown by the eensus of 1860,
and no part of said sum to be paid unless all resistance to
the national authority shall be abandoned and cease, em or
before the first day of April next; and upen such abandomment
end ceasing of resistance one half of said sum to be paid in
the mammer aforesaid, and the remaining half to be paid only
upon the amendment of the National Constitution recently
proposed by Congress beooming valid law, on or before the
first day of July next, by the action thereon of the roquisito
number of States,

The adoption of such resolution is sought with a view to
embody it it%er propositions In a p_roofamﬁ TooHng
Xo peace and reunion,

ereas, & jolnt resclution has been adopted by Congress,
in the words following to wits

-]l -




2.
Now, therefore, I, Abraham Lincoln, do proclaim, declare,
and make known, that on the conditions therein stated the power
conferred on the executive im and by said joint resolution will
be fully exercised; that war will cease and armies be reduced to
a basis of peace; that all political offenses will be pardoned;
that all property, except slaves, liable to confiscation or for-
feiture, will be released therefrom except in cases of intervening
interests of third parties; and that liberality will be recom-
mended to Congress upon all points not lying within executive
control, 1
No mild discussion followed, It, however, was terminated by Lincolnts words,
"1You are all opposed to me' sadly uttered."® A
The quotation just given, though iong, is important because it is
an epitome of lincoln's view on reconstruction. There is not to be found
here the bare political demand of the later Congressional reccnstruction,
for lincolnts plans are not so restricted as shall be seen. In general he
haeg a politico-economic viewpoint which does not exclude the social relations
Iincoln even more éhan two years after the signing of his Emancipation Pro-
clamation had still in mind the necessity of economic rehabilitation for the
South, besides a plan for determining methods and means for state restoration
Therefore, it seems no more than reasonable to consider Lincoln's ideas on

compensated emancipation as one phase and his "10%" plan as the other, of his

plan of reconstruetion.
A few preliminary facts and distinctions are necessary before
Lincolnts plan of reconstruction can be adequately treated. The purpose of

this thesis is not to exhaust the relations Lincoln's plan had or might have

1 Complete Works of Abrahsm Lincoln, edited by John Nicolay and John Hay, new
ﬁm ged edltion, F.D. Tandy Co., New York, 1905, XI, 1-3. Italies not
in original. _

2 Ibid., note 1, 1.
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had with persons, groups, or events of the oivil war period, Rather, its
purpese is to show Lincoln's plan of reconstruction from his viewpoint. It
is apparent from Lincoln's writings that he considered reconstruction to a
great extent to be an executive function involving cooperation with a loyal
minority of the state in question. The result of this cooperation on the
part of any rebel state would be an initial provisional govermment. The
final step would be a complete restoration to the Union. It is also worthy
of note to recognize the fact that Lincoln*s plan as here presented is not
to be considered one of the Lincolniana documents that appeared at a certain
date some time before the Ford Theatre incident. "Lineoln's 'plan' involved
a rebuilding of the Union as the war progressed.” In other words, some
phase or other of reconstruction will be in the foroground of Lincoln's
thought from the begimning of the war, and consequently will appear in his
writings; such evidence of Linocolnt's efforts to restore the seceded states
to the Union is fitted into the présent writerts scheme with as much con-
sideration for chronological order as is werranted by the treatment of the
subjeot as a whole,

One of Lincoln's greateost efforts to remove the causse of the then
present strife and to restore the rebel states to the Union, as we have seen
above, was to solve the slavery question. There seems to be little doubt

in the mind of Iincoln ooncerning the real cause of the Civil War; "One

3 J. G. Randall, The Civil War and Reconstruction, D.0. Heath and Co.,
Chicago, 1937, €99.
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section of our country believes slavery is right and ought to be extended,
while the other believes it is wrong and ought not to be extended. This

is the only substantial dispute."® A little more than two months later

when he is proposing his most important resolutions on compensated emanoci-

pation he again reiterates this same ideas ™I beg indulgenoce," he further

requests, "to discuss these proposed articles at some length. “Iithont slavery]

the rebellion could never have existed; without slavery it ocould not

4 wpiret Inaugural Address, March 4, 1861," James D, Richardson's
A Compilation of the Messages and Papers of the Presidents 1789-1897,
Foversmnt FriTEirg ¥7Toe. Washlagton1896-T500, VT T0; Foquotel -
VI, 134, 1Italics not in eriginal, Concerning the slavery questien !
this is worthy of note, August 22, 1862 Lincoln replied to Horace
Greeley's open letter which had been published in the New York Tribume,
August 20th, Iincoln®s answer stresses the motive, "Save the Union."
However, he prefers the middle course between saving the Union on the
condition that slavery is retained and saving the Union on the condition
that slavery is destroyed. He says, "If I could save the Union without
freesing any slave, I would do it; and if I oould save it by freeing all
the slaves, I would do it; and If I could save it by freeing some and
leaving others alone, I would also do that, What I do about slave
and the colored race, I do because I believe It helps to nve_ﬁn_e"%ien;
and what I forbear, 1 Forbear becauss 1 do not belleve It would help to
save the Union."” Nicolay and Hay, Works, Vill, 15-16. -
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continue."S At this period it is clearly seen what road lincoln will
follow, He apparently reasons that if he can remove the cause of the
trouble he will have accomplished the first step along the road to recon-
struction. It is for this reason that the present writer has included
Lincolnt's ideas on compensated emancipation as part of the Lincoln plan of
reconstruction. Lincoln considered it a part of his plan &s we have seen ing
document quoted above, This conclusion is a logical one if one may argue
from analogy. Is not the removal of the cause of a disease as much a partr
of the process of restoration to health as the recuperative presoriptions?
Therefore, Lincolnt's efforts to remove the primary oause of the Civil War |

through his uttenp(:s at compensated emancipation will be considered as the

5 Richardson, VI, 136, The New-York Daily Tribune sanctions this
position. "Essentially the President sees and proclaims that Slavery
has beocome the implacable foe of the Amerioan Union, and that the Slave
Power must die in orderi that the Republic may live. And this is so
obviously, so glaringly true, that the historian will have difficulty
in realizing that it was ever gravely doubted....It 1s precisely and
only because the Slave Power is the chief, the fundamental obstacle to
such restorstion, that he 1s compslled to grapple Cin mortal
encounter..s.1t is Slavery and nothing else, that makes the 0ld Dominion
a den of treason....” Editorial; "The Presidentt's Message," New-York
Daily Tribune, December 2, 1862, 4. In gemeral even those most opposed
to Lincoln's administration and his efforts at reconstruction recognige
this fact: "We do not pretend that no other consideration than that of
preserving slavery have moved the Seeessionists; but we s only what
all the world kmows, when we say that slavery is the -?iu% cause, and
wIthout It there would have been no secession, no re‘b'sfffo-ﬁ, no attempted
revolution.” Brownson's Quarterly Review, New York Series, IV, #4, 501,
October, 1863. ,
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first step to the rebuilding of the health of the nation at war.

What then precisely is the plan of compensated emancipation which
ILincoln proposed? For a complete answer we must go back to an early period
of the war, In -.' proclamation issued September 22, 1862 we have the gist of
his proposal, He states that it is his desire to recommend to the next
Congress "a practical measure tendering pecuniary aid"™ to all so-called
slave states on the eondition that they then or in the near future voluntar-
ily adopt "immediete or gradual abolishment of slavery within their limits."
Then to solve the further problem that must necessarily arise, namely, "what
is to be done with the freed-negro?® Iincoln adds that it is also his desire
that these persons of Afriocan desceﬁt be provided with ocolonies either in the
United 8tates or elsewhere, if the consent of these governments can be
negotia.ted.s |

In fulfillment of the promise contained in this proclamation
Lincoln made use of his first opportunity to propose his ideas on compensated
emancipation to congr:u. Therefore, in his second annual message to Congrem
ILincoln proposed three articles amendatory to the Constitution. These
articles after having been passed by both Houses were to be proposed to the
legislatures or conventions of the states. If they in turn were ratified

by three-~-fourths of the state legislatures they would become a part of the

¢ Richardeon, VI, 96.
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Constitution.’ Here we ses that Lincoln favored the principle that emanci-
pation, of whatever kind, be 'dependent upon the acceptance or rejection by
the states, This is further substantiated by this fact; In a "Memorandum
of an Interview between the President and Some Border Slave State Representa-
tives, by Hon.. Je W, Crisfield,” the representatives stated that Iincoln dur-
ing the conference with them held "that emancipation was a subject exclu-

sively under the control of the States, and must be adopted or rejeoted by

T Ivid,, VI, 136. Were these measures the first attempts at compensated
emancipation? No. Lincoln would not make such a claim. James B,
McKean of New York introduced the first proposition on compensated
emancipation to the House, Febrwary 11, 1861, His proposal was a
resolution for the appointment of a seleot committee to probe the
feasibility of emancipating the slaves in the border states. No action
was taken on this resolution. Lincoln in a special message to Congress,
March 6, 1862 recommended the adoption of a resolution exactly like the
Joint resolution to be scited presently. Roscoe Conkling of New York
introduced this resolution to the House, March 10, and March ll; it was
passed., The Senate passed it April 2, April 7, the House adopted the
resolution of Albert White of Indiana which requested the appointment
of a select committee of nine to confer on compensated emancipation in
the Border 8tates. On March 10, and July 12, Lincoln held conferences
with the representatives of the Border States. later in his proclama-
tion of May 19th, he made a plea for the acceptance of the joint reso-
lution of April 10, 1862; "Joint Resolution declaring that the United
States ought to cooperate with,affording pecuniary Aid to any State
which may adopt the gradual Abolishment of Slavery. Be it resolved..e,
That the United States ought to cooperate with any State which may
adopt gradual abolishment of slavery, giving to such State pecuniary
aid, to be used by such State in its diseretion, to compensate far the
inconvenience, public and private, produced by such change of system,"
William MacDonald, Document Source Book of American History, 1608-1926,
The MaoMillan Co., New York, EMQZB&—
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each for itself; that he (Lincoln) did not olaim nor had this govermment

any right to coerce them for that pl:n:c-pose;...."8

Iincoln had high hopes for his plan as is evidenced throughout

hisg writings on this matter;

This plan is recommended as a means, not in exolusion of,
but additional to, all others for restoring and preserving
the national authority throughout the Union. The subject
is presented exclusively in its economical aspect. The

lan would, I am confident, seoure peace more speedily and
htmt more permanently than oan be done lﬁ&ce alone,
while all it would cost, considering amounts and manner of
payment and times of payment would be easier paid than will
be the additional cost of the war if we rely solely upon
forsce, 9It is muoh, very much, that it would cost no blood
at allo

The plan itself will now be discussed,

It will be seen that Lincoln's plan to solve_ the slavery problem
was composed of three aspects; first, the abolition of slavery and compen-
sation for freed-slaves; secondly, provision for Negroes freed by chances of
war; and thirdly, colonization for the Freed-Negroes, Each of these points
is disoussed article by artiocle in Lincoln's proposed amendment to the
Constitution submitted to congren.A In Lincoln's own words we have the main
points of the first article; "As to the first article, the main points are
first, the emancipation; secondly, the lemgth of time for consummating it
(thirty-seven years); and thirdly, the compensation.” It is to be enacted

that any slave state which abolishes slavery "at any‘tino or times before

8 Nicolay and Hay, Works, VII, 122.
9 Richardson, VI, 141. Italies not in original.
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the first day of January, A.D. 1900" would receive compensation from the
Federal Govermnment. The amount of compensation 1s not definitely stated but
the President was to pledge himself to deliver to every state which cooper-
ated with this plan interest bearing govermment bomds at "the rate of (1)
percent per annum,” The aggregate sum to be paid to the state was to equal
the number of alavés in that state as shown on the Eighth Census Report
multiplied by a certain (?) amount for each slave, The delivery of the
bonds in & lump sum or in partial payments was to depend upon the immediate
or gradual emancipation adopted by the state.m
In this same message Lincoln did not fail to point out the udva.ntng

of this plan to the southern states and the reasonableness of the same to the
northern states, To the former he pointed out that

the plan leaves each State choosing to act under it to

abolish slavery now or at the end of the century, or at any

intermediate time, or by degrees extending over the whole

or any part cf the period, and it obliges no two States to

proceed alike, It also provides for compensation and gem~-

erally the mode of making it. This, it would seem, must

further mitigate the dissatisfaction of those who favor

perpetual slavery, and especially of those who are 'bo re-

ceive compensation.
Not so persuasive could be his argument with the latter. What advantage
could this plan of compensation be to those "who are to pay and not to
receive?™ For them he points out that the plan is just and economical., It

|48 Just because the emancipation of the slave is really a destruotion of the

1o
11

Ibid‘. VI. 136.
Ibid., VI, 137.
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property of the southern slaveholder, Furthermore, since the southerner is
no more responsible for the introduction and perpetuation of slavery than
the northerner, because the northerner has shared and shares in the profits
of this economic institution, then if this institution is to be saorifioced,
this property destroyed, "is it not just tiat it be done at & common charge?"]
If this argument did not preéve conclusive, Lincoln would propose another, Hé
endeavored to point out that it is more economical to abolish slavery by
compensation than to carry on the war, 13 rincoln comcludes with the
following,

The proposed emancipetion would shorten the war, perpetuste
peace, insure this increase of population, and proportionately
the wealth of the country. With these we should pay all the
emancipation would cost, together with our other debt, easier
than we should pay our debt without it....Thus time alone re-
lieves a debtor nation so long as its population inoreases
faster than unpaid interest accumulates on its debt.

This fact would be no excuse for delaying peyment of what
is justly due, but it shows the great importance of time in this
connection~-~the great advantage of a policy by which we shall
not have to pay until we number 100,000,000 what by a differ-
ent policy (by further war) we would have to pay now, when we
number but 31,000,000, In a word, it shows that a dollar will
be much harder to pay for the war than will be a dollar for
emancipation on the proposed plan. And then the latter will
cost no blood, no precious life, It will be a saving of 'bo1:h..14

The second article of nnooln's'proposed amendment pertains to
negroes who have obtained their freedom by the chances of war., They shall

be considered by the govermment "to be forever free; but all owners of such

12 ni4., vi, 197,
13 This argument will be treated in detail in a later section of this paper.
14 pichardson, VI, 139.
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who shall not have been disloyal shall be eonpennafed for them at the same
rates as is provided for States adopting abolishment of slavery, but in such
a way that no slave shall be twice accounted for."15 In commenting on this
article Lincoln does not think it feasible to return to bondage the class

of persons mentioned, but, since the loyal owners have a right to their

property, they should be compensated in the way provided, 16
The third aspect of this plam is thus stated;

"Art,--=, Congress may appropriate money and otherwise provide for
colonizing free colored persons with their own consent at any place or
places without the United States."17  fThe purpose of this article acecord-
ing to Linooln was to provide for the future of the freed people, Its
messures were to be in no way obligatory upon Congress or the people con=-
cerned, It was not meant to be objectionable to anyone "in as much as
it ocomes to nothing unless by the mutual consent of the pe&ple to be deported
and the Ameriocan voters, through their representatives in cgngrou."m
Did this article provide for the destination of the Freed-Negroes? ll'ho
answor is in the affirmative, but with a qualification. The destination is
some place outside of the United States, but no specific pleace is mentioned,
The reason seems to be that the colonization of the Freed-Negroes was ;,
diffiocult problem to solve, Earlier attempts to establish colonies in the

Spanish American Republiocs met with protest from the respective governments,

15 1bid., 136.
18 7Ibid., 159-140.
17 1id., 136,
18 1bid., 140.
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for this reason Lincoln was unwilling to move any colony "to any state with-
out first obtaining the comsent of its govermment, with an agreement on its
part to perceiie and protect such emigrants in all the rights of freemen."
His endeavors extehded to the tropies but Liberia and Haiti were the onlyA
havens he could establish for the colonists, These alone agreed to respect
the conditions he demanded, 19

In brief then we have Lincoln's sentiments on colonizations "I
can not meke it better known than it already is that I strongly favor col-
onization; and yet I wish toay there is an objection urged against free
colored persons reméining in the country which is largely imaginary, if not
sometimes malicious.”" In reality there was not one objection against free
colored persons renainihg in the country but two as Lincoln himself pointed
outs The first was that the Freed-Negroes would dinbla.ce white labor.
Iincoln's logic is quite dmétating here, If they stay in their old places
they jostle no white laborers; if they leave their old places they leave
them open to white laborers, logically there is neither more or less of it,

Emancipation even without deportation, would prob@bly emhance the wages of

white labor, and very surely would not reduce them,20 The second objection,
namely, that the Negroes, if freed, would swarm forth and ocover the whole

land, was met with an equally devastating reply.

Are they not already in the land? Will liberation make

19 4., vI, 127-128,
20 mvia., 140.




13.

them more numerous? Equally distributed among the whites

of the whole coumtry, and there would be but one colored

to seven whites.Could the one in any way greatly disturb

the seven? There are many commmities now having more than
one free colored person to seven whites and this without any
apparent consciousness of evil from it. The District of
Columbia and the States of Maryland and Delaware are all in
this oonditionssss But why should emancipation South send the
free people North? People of any color seldom run unless there
be something to run from. Heretofore, colored people to some
extent have fled North from bondage, and now, perhaps, from
bondage and destitution. But if gradual emancipation and
deportation be adopted, they will have neither to flee from.
Their old masters will give them wages at least until new
laborers can be procured and the freedmen in tura will gladly
give their labor for wages till new homes can be found for
them in congenial olimes and with people of their owm blood
and race, This proposition can be trusted on the mutual
interests involved. And in any event, camot the North de-
cide for itself whether to receive them?2l

Lincoln was thoroughly cenvinced of tile value of his resolutions
on compensated emancipation. They were to be measures of sufficient worth
to appease the dissatisfaction of even the advocate of perpetual slavery.
How so? The emancipation would come by such gradual degrees that "most of
those whose hebitual course of thought will be disturbed by the measure will
have passed away before its consummation."22  of still greater value it
would be as an economic measure. Two extant letters give ample testimony of
this fact by vco.m'paring compensated emancipation with the cost of the Civil

War, In a private letter to Henry J. Raymond of the New-York Times ILincoln

begs the editor to reconsider his indictment of the plan on the score of

expense.

TR
21 Ibid., VI, M0-141,
Teid., 137,
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Have you noticed the facts that less than one half day's
cost of this war would pay for all the slaves in Delaware

at $400 per head---that eighty-seven days' cost of this

war would pay for all in Delaware, Maryland, District of
Columbia, Kentueky, and Missouri at the same price? Were
those states to take the step, do you doubt that it would
shorten the war more than eighty-seven days, and thus be an :
actual saving of expense?23

Even more convincing are the statistios whioh Linocoln sent together with a
table of the 1860 census to a certain doubting James MoDougall. After giving
the same argument almost verbatim which he had used on his "friend" of the

Now York Times' staff, Lincoln continues his array of statiétics,

l‘hua, g8laves in Delaware.ssecesscecsvresse 19798
" laryland................u 87,188
" " District of Columbifeceses 3,181
" b in Kentucky.................. 225,490
" " Missouriceesecsescovsceces 114.965
»
400

Cost of slaves 2048,
Eighty-Seven Days® cost of war 174,000,000%4

This then in substance is one important phase of Lincoln's plan
of reconstruction. Linocoln was tireless and persistent in his efforts to
get legislation passéd and money appropriated for his schems., In his annual
messages to Congress, in special recommendations, in proclamations, in con-
ferences with his cabinet and others, Lincoln used his influence to win co-
operation for these measures, No moreirepresexrbative speech than the follow-

ing which 80 well presents Lincoln's sentiments on this subject is more
fitting to conclude this phase of his plan. He has just proposed the

25 §icolay emd Hay, Works, VII, 119,

24 Ibid., VII, 132-133. McDougall was a United States Senator.
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resolutions to the 37th Con’gr«_ass. He begged indulgence of his seniors and
those more experienced than himself in such matters, but yet he took courage
to express his own mind before them because of the weighty responsibility of
his office and the necessity of the present situation:

Is it doubted, then, that the plan I propose, if
adopted would shorten the war, and thus lessen its expenditure
of money and blood? Is it doubted that 1t would restore the
aational authority and national prosperity and perpetuate both
indefinitely? 18 it doubted that we here---Congress and
Executive-=~can secure its adoption? Will not the good people
respond to & united and earnest appeal from us? Can we, ecan they,
y% % other means so certainly or so speedil aa's'u'?e?'he?i"ﬁ?&
objects? We can succeed on y by comoert. It gl not "can any of
us gine better?” but "Can we all do better?’ The dogmas of the
quiet past are inadequate to the stormy present. The ocoasion is
piled high with diffioculty, and we must rise with the ococasion.
As our case is new, so we must think anew and act anew., We must
disenthrall ourselves, and then we shall save our countryeesse

We, even we here, hold the power and bear the responsibility.
In giving freedom to the slave we assure freedom to the free-~--
honorable alike in what we give and what we preserve. We shall
nobly save or meanly lose the last best hope of earth. Other
means may succeed; this could not fail, The way is plaim,
peaceful, generous, just---a way which if followed the world will
forever applaud and God must forever bless.25

Before an outline of the second phase of Lincoln's plan of recon-
struction, as the writer has expressed it, is begun, it is necessary here to
account for an apparant hi.atus » namely, the period between the first phase
outlined above and the a.ott;al,plb.n to be discussed presently, Did not

Lincoln follow a definite plan of procedure in bringing about restoration of

25 Richardson, VI, 142, Ttalics not inm originmal
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some rebel states before the promulgation of the Anmmesty Proclamation,
pecember 8, 18637 This question the reader will be able to answer for him-
gelf after a perusal of chapter V, which outlines the various processes of
restoration that actually were sanotioned by Lincoln in the period prior to
December 8, 1863, This question might also be amnswered by the fact that
Lincoln did not offer a definite plan by proclamation umtil December, 1863,
This is the reason for the writer's omission here of any discussion of

earlier quasi-plans which might be included in our present problem.

The second phase of Lincoln's plan of reconstruction deals
primarily with the means for state restoration to the Union. This phase is
wundoubtedly of. thp greatest importance. It seems to have appeared so im-
portant that historians have concentrated on it and failed to consider
Lincolnt's other reconstruotion factor, compensated emancipation. Of course,
the reason for the importance attached to the "10% Plan™ in the minds of the
historians is that it alone can be subjected to thé strict definition of re-
construction. Furthermore, it more olosely resembles the policy of later
recanstruction acts in form, and the word "reconstruction” has always been
associated with the Ammesty Proclamation.

At this point an objection presents itself, Is it not true that
Lincoln held that the Union was indestructible? If 'so,'then acoording to
his theory the states were never really out of fhe Union. Therefore, there

would be no need for a plan of reconstruction., This objection is inwalid,
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the conclusion does not necessarily follow from the asbove premises. States
of the Union could alter their relations with the Federal Government by éomo
partioular astion, the fesult of which would demand reconstruction or the
process by which the pi‘oper relations with the Union are restored,2§ What
then is the meaning of this statement of Lincoln in the Ammesty Proclamation?
"To avoid misunderstanding, it may be proper tosay that this proclamation so |
far as 1t relates to State governments, has no reference to States wherein

loyal State govermments have all the while been maintained."?7 Lincoln

here was merely referring to Kentucky, Maryland, and eapecib.lly to the state
government of West Virginia, This very likely is the reason why Virginia was
not included in the list of states mentioned in the proclamation. This
appears to be the only possible interpretation for the statement with the
restricting clause underlined above, |
Another important question now arises, Ho:v were the seceded

states to be restored to the Union? The proclmtion stripp;sd of its pre~
ludes has two main points, namely, ;:hé requirements for reinstating the
citizens of the South and the conditions to be fulfilled for the relinking
of the seceded states to the Union.

. Lincoln stated that he had power to grant full pardon "to all
persons who have, direotly or by implication, participated in the existing

rebellion,” except & designated gra’ap."'8 The eligible prodigals of the

26 This point is clearly discussed in the chapter on the constitutionality
of Lincoln's plan.The Supreme Court decided this in Texas v.White. Cf.

27 Wicolay and Hay, Works, IX, 222, | T T Chapter II
28 1bid., IX, 219,
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Unién could be restored to their father's house as soon as they pronounced

the following oath;

I, =--=, do solemnly swear, in presence of Almighty God, that

I will henceforth faithfully support, protecst, and defend the
Constitution of the United States and the Union of the States
thereunder; and that I will, in like manner, abide by and faith-
fully support all acts of Congress passed during the existing
rebellion with reference to slaves, so long and so far as not
repealed, modified, or held void by Congress, or by decision

of the Supreme Cowrt; and that I will, in like manner, abide
by and faithfully support all proclamations of the President
made during the existing rebellion having reference to slaves,
so long and so far as not modified or ggola.red void by decision
of the Supreme Court. So help me God.

Who were the yet unforgiven prodigals or the "excepted class?" The litany
is quite comprehensive and includes

all who are, or shall have been, civil or diplomatic officers
or agents of the so-called Confederate goverrment; all who
have left judicial stations under the United States to aid the
rebellion; all who are, or shall have been, military or naval
officers of said so-ocalled Confederate govermment above the
rank of colonel in the army or of lieutenant in the navy; all
who left seats in the United States Congress to aid the re-
bellion; all who resigned commissions in the army or navy of
the United States and afterwards aided the rebellion; and all
who have sngaged in any way in treating colored persons, or
white persons in charge of such, otherwise than lawfully as
prisoners of war, and which persons may have been found in
the United States service as soldiers, seamen, or in any other
capacity.30

The wonder is that any person in the South was worthy of taking the oath.
However, the supposition was that a sufficiently qualified group would remain

to be the nucleus about which the restored state could be formed. Supposing

29 4., Ix, 220.
50 1bid., IX, 220-221.
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this group has ocome into existence by pronouncing the oath, how could they
further bring about the rehabilitation of their state?

The oonditions Lincoln proclaimed, declared and made known to the
states of Arkansas, Texas, Louisiana, Mississippi, Tennessee, Alabanma,
Georgia, Florida, South Caroclina, and North Carolina were these; " a number
of persons not less tham one tenth in number of the votes cast in such State
at the presidential election of the year of our lord one thousand eight
hundred and sixty"™ was to be the nucleus for the reestablishment of the
state government., Each member of this group was to take the a.bovevmentioned
oath and to keep it. Each was to be a qualified voter by the election law
of the state existing immediately before the so-called act of secession.

All others were exoluded. The state government must be republican. It must
in no wise contravene the above oath. It should be recognized as the true

government of the state, It should receive the benefits of the constitutional
provision which guarantees protection from invasi;n and domestioc violence,

The function of this state govermment in relation to the freed people of the
state to recognize and declare their permanent freedom and to provide for

their education would be encouraged by the National Executive, The name of
the state, the boundary, the subdivisions, the constitution, and the general
code of laws, as before the rebellion, were to be maintained. Such modifi-
cations as were demanded by present conditions and circumstances were to be

granted to the framers of the new state government.sl

51 mid., IX, 221-222.
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Two more important points remain. First, Lincoln acknowledged
that he had not the power to determine whether or not the representatives of
these restored states might be admitted to seats in Congress and he expli-
citly admitted that this power "constitutionally rests exclusively with the
respective Houses," Secondly, he recognized that this present plan was not
to be conslidered definitive and inflexible, He considered it to be the best
he could suggest at that time, He was willing to acquiesce in and cooperate
with any other plan that proved to be aoooptable.32 As regards thess two
last mentioned points, the first might be considered as Lincoln's admission c#
the limitation of the executive power to bring about complete state restora-
tion, This would undoubtedly meke him hesitent in openly discountenancing
any plan of reconstruction that might be proposed by another branch of the
govermment, Difficulties concerning this point did arise whem the Wade-
Davis bill was presented to him for approvel, He did hesitate to sign the
bill, but the time element played into his han;ls. He was able to delay
approval, by a pocket-veto., However, most probably to be consistent with the
second point laid down in the proclamation now being discussed, he finally
did give a hesitant approval to the plan in the Proclamation Concerning
Reconstruction, July 8, 1864,5°

This then in partiocular is Lincoln's so-called "10% Plan", but it
is not the entire plan. The events of the three follolrlng months Brought

out the necessity of certain additions. These were included in the

52 1pi4., IX, 223.
3% Tvid., X, 152-153.
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proclamation ABout Ammesty, March 26, 1864.

The primary purpose of this document is "to define the cases in
which insurgent enemies are emtitled to the benefits of the proclamation.”
The proclemation is not to apply

to the cases of persons who, at the time when they seek

to obtain the benefits thereof by taking the oath thereby

presoribed, are in military, naval, or civil confinememnt

or custody, or under bonds, or on parole of the eivil,

military, or naval authorities, or agents of the United

States, as prisoners of war, or persons deteined for offences

of any kind, either before or after conviction....
but these "Prisoners excluded from the amnesty offered in the said proclama-
tion may apply to the President for oclemenoy, like all other offemders, and
their application will receive due consideration.” The proclamation does
apply "only to those prisoners who, being yet at iarge , and free from any
arrest, confinement, or duress, shall voluntarily come forward and take the
said oath, with the purpose of restoring peace and establishing the national
authority,"34

i’he secondary purpose is to determine the procedure for the taking
of the oath, The first problem to solve is "who may administer the oath?"
The answer is any commissioned officer, civii, military or naval, in the |
service of the United States or any civil or military officer of a state or
territory not in insurrection, providing, of course, that he has the
necessary qualifications for administering oaths. Obligations incumbant
upon one administering the oath were; (1) He is obliged to give a certifi-

cate to the persons who take the oath; (2) He is required to submit the

3 1vi4., X, 58-59.
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original records of the oaths as soon as possible to the Department of
sto.te.as It is evident that this proclamation merely amplified a few points
of the earlier proolamation,36
A few of linocoln's comments on the plan are now worthy of note,

In his third annual message to Congress which bears the same date as that of
the first proclemation on reconstruction, he gives his reasons for issuing
the article at this particular time,

This question is beset with conflicting views that the step

might be delayed too long or be taken too soon., In some

states the elements of resumption seem ready for action,

but remain inactive apparently for want of a rallying point

-==& plan of action....« By the proolamation a plan is pre-

sented which may be accepted by them as a rallying point,

and which they are assured in advance will not be rejected

here, This may bring them to act sooner than they otherwise

would....37
Some evidently had suggested to Iincoln that a premature presentation of a
plan by the National Executive might not meet with effective results in the
political arena., They feared that executive committals on various points
poseibly could not be accomplished later. lincoln's answer was quite general
It might show the least bit of unwillingness to face the issue, "Care has

been taken to so shape the document,® he rosponds; "ag to avoid eﬁbarusaments

gg Ibid,, X, 59-60.
A olose reading of this section as well as an objective reading of the
Amnesty Proclamation would have saved H. Winter Davis and Benjamin Wade

from making some of the absurd statements they made in their Manifesto
of August 5, 1864, when comparing the Wade-Davis bill with Lincoln's plan{
This problem is discussed in detail, Chapter IV,

57 Richardson, VI, 190,
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from this source (these dangerous committals). Saying that on certain terms
| certain classes will be pardoned with rights restored, it is not said that
other classes on other terms will never be inoluded,"S8

It has been the aim of the writer to stress Lincoln's viewpoint and
to build up Lincoln's plan of reconstruction from his utterances, The result
might have given the impression that vnncoln did not seek the advice of his
associates, Lincoln was not dictatorial. Undoubtedly, he was & man of
conviction, but he sought advice. In his last public address, April 11, 1865y
on referring to the plan, he says, "This plan wes in advance submitted to
the then Cabinet, and distinotly approved by every member of it,"S9

An attempt has been made to show the various phases of Lincoln's
plan of recomstruction and a few of the concomitant ramifications. A minimum
of interpretation has been attempted, In faot, it is hoped that only that
amount has filtered through into the text which is unavoideble when a pen
other than Lincoln's deals with a purely Lincoln subject. Many questions
undoubtedly have arisen during the perusal of this paper concerning relative
data, Was Lincoln's plan sucoessful? If so, why? If not, why not? Was
Iincoln the sole author of the plan? Could L‘i.nooln's plan be defended con=
stitutionally? What relation does his plan have to the other plans of re=-

construction? What did the publiec think of Lincoln*s plan? Some of these
questions will be partially or wholly answered later, Others will remain as
unknown as the scholastic philosophers® "futurablesi"

58 bid., VI, 190-191.
39 Nicolay and Hay, Works, XI, 86.




CONSTITUTIONAL SIGNIFICANCE OF LINCOLN'S PLAN

It seems that the best way to start a conflagration of words over
a political question is to affirm that a point at issue is unconstitutional.
of course, the best place to set off such a conflagration is in Congress. Inﬂ
no time at all, sides will be formed and the constitutional constructionists
of one color or other will be jumping to their feet; then the battle of words
begins; common sense and noménse each have a say, Meanwhile, the Press has
picked up a word here, a phrase there, and a number of half-truths to stimue~
lete the unaware PUBLIC. Before long the historian has one of the finest
species of controversies on his hands, It seems to be his job to extract a
neat, conclise statement of the problem out of all the confusion and verbiage.
This having been done, his next job is to find a choloce niche in some history
toxt for his interpretation, Thie all seems very simple, but it is not as
simple as it appears. Why? Some controversies have not reached the latter
stages mentioned above; thu;b is, they never were sifted by the historians;
while others have been sifted, but the historian, consciously or unconseiousli
had a penchant for blends; therefore, he took certain choice bits from the
controversy and mixed them with a few products of his theories. The result
is a fine blend of personal interpretation but hardly an objective histor=-
ical statement., Thus ancther historian is necessitated to perform the

entire process again in order to produce the objeotive reality. He will

w24 -
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prosent the evidence of the case and the arguments of the historians and
jeave the judgment to the reader. Again, this task is not an easy omes, for
the personal element cannot entirely be excluded, However, this fiml plan
will be attempted by the writer in dealing with the difficult problem before
him; namely, the problem of the constitutionality of lLincoln's plan of re-
construction. It is his purpose to give evidence, as objective as possible,
of the constitutional significance of Lincoln's Plan,

Many difficulties arise even at the approaﬁh to the problem,
Essential definitions are necessary, but some have not been clearly formed
and others are still disputed, In other words, the basis for argument is not
always oclear, Distinctions are haeessary, but they can not always be clear
out, concise, and irrefutable, Regardless of these obstacles, the problem
is worthy of discussion.

What do we mean when we talk about the "constitutiomality" of a
legislative act or of an executive act? In the case of the former, vfor
example, “the constitutionality of the Missourl Compromise," which was de-
cided in the Dred Scott case, meant merely this; 1Is Svectiozia 8 of the
Missouri Compromise conformable or opposed to "the‘Supreme Law of the land",
the Constitution? In other words, did the logisla.tors have a right accord=~
ing to the constﬂ;ution to pass the law contained in the Missourl Compromise?
If constitutional, it became the law of the land, if unoonstitutional, it |
was null and void. A pari, the question of the constitutionality of Linooln's
plan means merely this: Was Lincoln's plan oconformable with or opposed to

"the Supreme law of the Land™, the Constitution, or did Lincela have a right
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according to the Constitution to instigate and carry through his plan for
the restoration of the rebel states? In the case of the comstitutionality
of the Missourl Compromise, the opinions were divided. The majority of the
gupreme Court pronounced against the point at issue; & minority dissented.
fHow could this ocour? There can be no other reason than this; EACH SIDE
BASED ITS ARGUMENTS UPOH DIFFERENT PREMISES. In the problem before us,
opinion also is divided. Congressmen, representatives of the Press, and
historians vie with one another in pronouncing Lincoln's action constitu-
tional or unconstitutional. Again we ask, how have they come to these con-
tradistory conclusions. Without going into the question of motives, we
answor that they base their concluslons on different premises which in turn
are the result of personal or aggregate theories, These theories as the
basls of the arguments will be discussed as the various positions are viewed
by the writer,

Before we proceed to the discussion of the problem, a question
arisesy Will any conclusion based on a theory give us an answer, affirmative
or negative, on the constitutionality of Lincoln*s plan? Yes, the one
sorrect theory of oonj:ra.dictory theories SHOULD give us :t:he angwer. Yet,
which theory is the right ons? {r is either one the RIGHT ONE? It is im-
possible to answer these quostiona definitely or infallibly. One step
further, could a historian disregard the theories and try to argue from
simple general statements? In other words, could he take Lincoln's plan as
e know it now, subject i.t‘ to analysis by self-evident constitutional

principles? Would the histoi'i.an arguing from these principles most probably
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come to & more objective conslusion than anyone, who is shackled with a
gheory for premises? The answer to the second question is evident. As
regards the first question, the writer believes this should be the procedure.
First, therefore, must be stated the self-evident constitutional prinoiples.
The self-evident constitutionmal principles in our problem are; (1) The
Executive to act constitutionally must be given certain powers by the
Constitution to so act; (2) under ordinary oircumstances, if the Executive
acts contrary to these powér:, he acts unoonstitutionally; (3) if a certain
power is explieitly applied to another branch of the government and the
Executive takes this power to himself, under ordinary circumstances he would
act unconstitutionally; if a power is assumed by the Executive which he deems
a necessity for the common welfare, but upon whish the Constitution is silent;#
he might or might not act unconstitutionally because it might be an executive
implied power or a congressional implied power. Therefore, the question
would be an open one mxﬁil it was definitely decided by constitutional emend=-
ment or by the Supreme Court,

It is well to note that each single act must be subjeoted to these
principles., If, however, & composite act ls to be decided upon, it is
possible that a part might be considered comstitutional, another part un-
constitutional, Furthermore, the element of time might make an aot consti-
tutional; for instance, the exeoutive war powers could make an act comstitu-
tional, while the war is going on, but the same act, after the war is ended,
that is, the same act passed in time of peace, would be unconstitutional.

Circumstances must decide. Yet, if an act is begun under a constitutional
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war power and has a carry over into peace time, this act, in the writer's
opinion, could hardly be dubbed "unconstitutional.” Be these things as they

may, we must now turn to the concrete problem before us.

What exaotly is the concrete problem before us? It is to dei:erm.‘um}1
if possible, the oonstitutional significance of Lincoln!? s‘ plan of reconstruc-
tion., Was it in whole or in part constitutional or unconstitutional? In
other words, was Lincolnts plan constitutionally valid action or onghf it be
considered null and void because Lincoln had no power by the Constitution to

perform the acts concerning the restoration of the rebel states which he did

perform?

The conorete problem before us demands the statement of some pre-
liminary faots, & view of the position of those who are of the opinion that
Lincoln*s plan was UNCONSTITUTIONAL, a discussion of the contradictory
opinion, namely, that lincoln's plan was CONSTITUTIONAL, a brief statement
of the position of the Supreme Court on the question, and finally, the
subjeotion of the plan to analysis by self-svident constitutional principles
with the resulting conclusions. Each of these points will be taken up in
the order outlined.

The few preliminary facts which are necessary for a better under-
standing of the points to be soon discussed are these; (A) It is evident
from the historical documents quoted in the first chapter of this present

work that Lincoln HAD A PLAN OF RECOHSTRUCTION.]' "By treconstruction' we

1 John William Burgess says that some have denied that Lincoln had a theory
of reconstruction. John W. Burgess, Reconstruction and the Constitution
1866-1876, Charles Soribnerts Sons, New York, 1902, B8-9. ’
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mean the restoration of the seceding states in their constitutional relation
to the Union."® Using this definition as & basis, we may say that Lincoln's
plan of reconstruction was a definite attempt to restore the seceded states i
their constitutional relation in the Union., Lincoln had definited ideas on
the procedure to be followed in bringing about this restoration. It is
necessary to note this fact because unless his ideas were definite, one would
not have a basis for deciding whether or not his plan were constitutional.
These definite ideas are clearly apparent in the first chapter and will be
pointed out as clearly as possible when they come up in the present discus-
sion. (B) Various theories? of reconstruction will be referred to presently,
Therefore, it will be necessary to have a clear conception of these theories
sustained by the people involved in this problem as a whole, Ome might say

that there were two main types of theory, one the presidéntial or executive

2 Samuel Knox Wilson, S.J., American History, lLoyola University Press,
Chiocago, 1939 ed., 380. .

$ By this we do not mean that Lincoln had a little code of rules outlined
for himself to guide his reconstruction plan, but that he had definite
ideas on reconstruetion. They are apparent in his proclamations and
proposals as outlined in the first chapter,

t , clear though rather lengthy discussion of these theories can be found
in Brownson's M%l Review, Third New York Series, #4, IV, 481-5l1,
The theorlies are treated pp. 4584-486. The #4 refers to "Art, IV--1l. The
Return of the Rebellious States to the Unlon., Letter from the Hon.William
Whiting, New York Tribume, August llth, 1863, 2. Union and Reconstruc-
tion. Their Mode and Conditions, A letter from Washington New York T:Lmeqq
August 25th, 1863", The article in this 3uarter1¥ is a commentary on
these letters, It was published October, N 8 date is worthy of
note for even at that early date the theories were very clearly recognized
and sides had already been formed in opposition to the executive action.
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theory, the other, the congressional theory. (1) The executive theory was
followed by Lincoln and Johnson. (&) Lincoln's theory was this; He held
2,:,‘1_;_ rthe slevery problem must be solved,5 that "the states could not

secede and that the war was an insurrection,”s that the rebel states had
never been out of the Union and, therefore, as soon as loyal groups could be
formed in the rebel states these states should be given their former sta;tus
in the Union,7 _t_l_;_o.};_ his power to restore is linited,s and that his plan

was not the only plan that could be used nor was it inflexible.® (b) On the
death of Lincoln, President Johnson followed Lincoln's theory in detail, His
theory has sometimes been called the presidential théory of reconstruotien, 1
Andrew C. Molaughlin prefers to describe it as "the theory of Self-reconstrue-
tion". He says that Johnson "believed that, while the initiative and super-
vision were his own, the loyti citizens of the states had the right and aheu]q
be allowed, under the federal protection as might be needed, to restore their

govermments and bring their states back into their oonstitutional relationa"1]

cf. ChaP. I, 3.4,
ch Chﬂ.p. I, 16-170
ef, Ch‘po I, 17-18,
of, Chap. I, 20.
of, Chap. I, 20.

0 Lincoln's theory of reconstruction, as such, has not been given very much
space in the history texts because of the fact that Lincoln was assassin-
ated and his plans were superceded by the Congressional plan, Johnson's
theory will not be treated in the present work, but it is included here
in order that the reader will have a complete view of the theories and

that he will be able to distinguish it from the congressional theory when
occasion arises in his reading.

1 gndrew C. MeIaughlin, A Constitutional History of The United States,
D. Appleton-Centwy Co., New York, 1935, 648.

W w3 o6 0

1




31.

(2) The second class of theory, the congressional theory, really embraced
three theories, but all agreed on one point; namely, "that the business of
Reconstruction was fundamentally a matter for the legislature and not for the
president alone."12 (a) The first of these theories was the "sonquered
provinces theory" which was promulgated by Thaddeus S8tevens, The basis of
the theory according to Stevens rested upon the facts and not on oconstitu-
¢ional technicalities, The facts according to him were these; The rebel
states had left the Union. They had been conguered one after another., It
was the duty of the conquerors to do what they considered fit, "!The future
condition of the conquered power depends,'™ he said,"ton the will of the
conqueror, They must come in as new stateé or rmih as conguered pro=-
vinees,t"13 (b) The second was Charles Summer's "state suicide theory,"l4
Sumer held that "a state attempting secession céased to be a state, and the
reglon and its pebplo became subject to Congress. This theory differed from
that of Stevens in not accepting secession as & ract, but as only destroying

the states as bodies politic."ls In other words, an act of secession that is

12 1pid., 648-649.

13 We L. Fleming, Doocumentary History of Reconstruction, I, 148, quoted in
Mclaughlin, 649,

14 Ibid., I, 144-145. He and Professor Burgess assert that the theory

of Samuel Shellabarger, a Representative of Ohio, was ¥sound politiocal
science and correot oonstitutional law.* J. W. Burgess, Reoconstruotion
and the Constitution, §69-80, This theory was substantially the same as

. Summer's, Having complete authority over the region which had lost its
status as a state, Congress could erect a new state with the cooperation
of loyal inhabitants and admit the state into the union. -Molaughlin,
649, note 15,

15
Mclaughlin, 649.
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gustained by force results in the abdication of rights under the Constitutio
fygo that from that i:ime forward the territory falls under the exclusive
Jurisdiction of Congress as other territory, and the state being according
to the language of the law, Pelo-de-se, ceases to exist.'™® (o) The third
was known as the "forfeited rights theory," However, Molaughlin prefers to
eall it the "theory of suspended animation."™ He says, "it did hold that the
3t§,tes had temporarily forfeited their rights; they weré not, however, as a
consequence totally dead, but in a condition of comma; they céuld be brought
to life by the ministrations of a solisitous, if stern, physician whose

prescriptions and mandates must be absolutely obeyed. Congress could issue

such orders and lay down such conditions as appeared necessary. The state

could not spring into full, active existence at the mere word of the

President.™17 These preliminary facts will help us to understand better the
ideas discussed in the foliowing sections of this chapter.

Having become more aoquainted with a few fundamental terms we are
now in a better position to proceed with the second part of our probleﬁ;
namely, the exposition of the opinion of those who held that Lincoln's plan
was UNCONSTITUTIONAL.

Congress, the Press, and historians have not been mild tempered
nor have they been brief in denouncing Lincoln*s plan. We shall endeavor to

sketch the position of each now. Since the writer has deemed the

1s Ibid,, 649 note 16; a quotation from Fleming, Documentary History of
Reconstruction, I, 144, .

Melaughlin, 649-650, Italics not in original,
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congressional plan of reconstruotion,la as compared with Linooln's plan,
worthy of & separate ohapter in this work, he will merely choose bits of
matter from the speeches of congressmen whioh are representative of the
opinion that Lincoln's plan was unconstitutiomal.

In general it took a while for Congress to decide on the stand it
wished to take, At the time of promulgation of the Ammesty Proclsmation,
pecember 8, 1863, we know that a majority in Congress wholeheartedly favored |
Iincolnts plam.]'9 However, it did not take long for opposition to form and
to present itself as a very strong obstacle in Lincoln's path. Early in 1864
opposition to lLincolnts endeavors were well under way in Congress, The re-
sult was to be the Wade-Davis bill which Lincoln checked by a pocket veto.
The reader will understand mare fully the -signiﬁcanco of this action and
the consequent increased opposition by the congressional faction in the
fuller treatment of chapter IV,

We recall that Lincoln's Amnesty Proclamation, which contained

Lincoln*s plan of reltorafion, was made public December 8, 1863, Slightly

18 By this we do not mean the entire congressional reconstruction plan,

which rightly includes the period 1863-1876, but only the early
congressional plans as outlined in Congress during Lincoln's lifetime,

19 his is the historical fact, Cf, Chap. IV, 88-89. Cf. also, Frederic

L. Paxon, The American Civil War, Henry Holt amd Co., New York, 1911,
181-182; Charles Willis Thompson says, "At no time in the war did Linecoln
have Congress with him." The Piery Epoch, Bobbs Merrill Co., Indianapo-
1is, 1931, 321; John B, McHasters says, "To his party in Congress this
(the Proolamation of Amnesty) was a deliberate usurpation of powers that
did not belong to him... "A History of People of the United States Durin
Lincoln's Administration," D. AppEe"E'an 0., New York, 1927, Bll.
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more than two months later a voice rang out in the House of Representatives:
"yr, Chairman, it seems to me none but the willfully blind can fail to see
that this schems (Lincolnts plan of restoration) in all its features, is in
direct opposition to the conatitn’cion.”zo This was a reiteration of the
fundamental argument which the congressional opposition had adopted. Thaddeus
Stevens not long before had declared "that the President's plan of recon-
struction 'was wholly outside of and unknown to the Constitution,"2l
Harding heartily agreed with this line of thought and added, "That is true
and he might have added with equal truth that it is an open and flagrant
violation of the Constitutionm,"22

Thus far, we have established the fact that the opposing faction
in Congress had based its opposition on the unconstitutionality of Lincoln's
plan, but they knew as well as we do that mere denial of the constitutional
basis for aotion is not suffiocient. They bad %o prove it was unconstitution
al} By what means? They endeavored to show that Lincoln had recourse to a
power that is not w’a.rrmbed by the Constitution. In this case, they
averred that Linooln claimed to be able to restore the rebel states by

virtue of his "“war powers®™, They denied this use of the war power;

2 gpeech of Aaron Harding, Representative of Kentucky, 1lst Session,
38th Congress, "Restoration of the Union", Gong. Globs, February 27,
1864, 853,

21 1piq,, 85S.

22 Tbid,, 853. Why did the opposition base their argument on the unconsti-
TutTonality of Lincoln's plan? Undoubtedly, the reader knows the answer,
If they ocould prove that Lincoln's plan was unconstitutional, Congress
and the people had every reason to reject it, for an unconstitutional
act is void,




Tnion,.

Representative Harding now offers another argument.

Mr. Chairman, it is clear that the device resorted to
heretofore to conceal from the public mind the enormity
of other usurpations, and called *the President's war
power,! can give no support to this scheme. For, Sir,
the very moment the rebellion in one of these States
r@%m and ended, that moment ixe—'ﬁ'osi&ont'l War

ower, whatever It may De, is also at an end, The war
must oease with ’Eﬁe_r'eg)'ﬁion 1ts cause and only justifi-
cation, And if the President, for abolition purposes
protracts the war after the rebollion ceases, he then wars on
a people ylelding obedience to the Constitution, changes
places with the rebels, and becomes & revolutionist and
rebel himself,23

Keep this in mind. Harding proposes a question,

If ¥Mr, Lincoln as Commander-in-Chief oould, with the
sword, strike down State Governments and destroy the
Union, under what power can Mr. lincoln as President

set up new State Governments and build up a new Union?z4
The war power was & discove

other eommander-in-chief, He continued;

But the argument was that the power of Mr, Lincoln as
Commander-in-Chief was greatly enlarged by virtue of his
wnion with Mr. Lincoln as President, so that he could
overthrow State institutions and govermments, and do many
acts which no mere commander-in-chief could do, But to

aerve the esent %{_ the argument must be extended,
t now be urge the oivil power of Mr. EnooI'n
as Preaident has been greatly enlarged by virtue of his

union with Mr. Lincoln as Commander-in-Chief, so that he
can now build up new State Governments and a new Union on
the ruins of the old one, and do many acts which no mere

23 Ibid., 855. Italics not in original,
24 mvia,, sss.
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The reader recalls that

one peint of Lincoln's theory was that the rebel states were not out of the

He denied that Lincoln as Commander-in-Chief had any greater power than any
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President ocould otherwise do; and the last argument would
be jJust as sound as the first; it does no violence to
general principle, but only extends it, True, there would
seem to be danger that by this mutual importation of powers,
first, by the President to the Commander-in-Chief to DESTROY,
and then by the Commander-in-Chief to the President to BUILD
UP, the two officials in one, Mr. Lincoln might swallow up all
power, executive, legislative, and judiclial, and so put an end
to the government of our fathers, Yes, sir, and that is really
what is being rapidly consummated by the Jacobins in the North,
under subterfuges, like these, of the most disgraceful and
shameful charaocter,

8ir, if these States, are still in the Union, the power
claimed by the President over them is so monstrous and gross
& violation of the plain provisions of the Comstitution

TeadIng abolltionists in this House and in the Jomate are
becoming ashamed to sey & word in its defeuse,

This then was the ‘answer of the opposing congressional faction to Lincoln's
supposed resort to the “war power™ as a basis for his reconstrustion plan,
The opposition he;-e has struck upon a very fundamental gquestion.
If Iineoln eoted in virtue of his “war power"™ and if the right to reconstruoct
the rebel states is not under any eiremta.néoa or by any interpretation
included, in the “war power™ of the Executive, who can deny that Lincoln
acted lmoomtitutiomlly. However, these conditions must be proven without
the shadow of a doubt, The first might be, but the second? How easy it
would be to prove the second if only the Constitution were ﬁef silent on the
extent of the "war power”™, All must agree that the "war power™ of the
Executive in tino of war has been open to interpretation, and is still,
especially in our present day, opem to further interpretation. Whe is to

Judge the extent of the President's "war power™? Until this question is

25 1vid,, 858, Italies not in original,
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answered no definite answer or argument can be invoked to deny the above
gecond condition.

It is weli known that shortly after the promulgation of the
Amesty Proclamation, Henry Winter Davis, Representative from Maryland,
pegan to take the lead of the Congressional opposition. On Jenusry 18, 1864,
he proposed a bill on reconstruction; however, his motion was not carried andl
the bill was not read in Congress till Februery 15, 1864, The Seleot
committee on Rebellious States of which Davis was chairman had special power
to propose bills for the restoration of the rebel states,26 From these
facts and the discussion of the bill outlined in the chapter IV, ome real-
izes the importance of Representative Henry Winter Davis, He'gave a speech
in the House on the 22nd of March, 1864 which outlined his views on recon-
struction, but we have a clearer statement of his view on the present
problem from a letter which he wrote to the editor of The Nation magasine,27
At the time Davis wrote this letter, Lincoln had been dead seven months, but
President Johnson was endeavoring to éarry out Lincoln's plan, The facts of
the letter are most certainly pertinemt to our j:roblem‘for Davis was oppos-
ing executive action in particular, It is evident, too, that he meant to
deny lLinooln's use of the executive power to reconstruct., The argument was
aimed against the power of the Executive to decide when a state, in this 1

case a rebel state, had attained the status of a "republican form of

26 Cong. Globe, January 18, 1864, 259; February 15, 1864, €68,

2 The letter appeared in The Nation, November 30, 1865 but it was written
by Davis at Baltimore, October, 1865.
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sovormnent " Davis affirmed;

Nothing is more true than that the question of suffrage
belongs to the State, but it is equally true that Congress
is the exclusive Endge'ﬁf‘ the com Hé%lﬂ: of thelr solution
of I¥ with republican principles. e States have the right
%o presoribe who shall vote EEE they have no right so to ex-~.
ercise it as to create an oligarchy or an aristocracy instead
of & republican form of government; and it is the right and
%g of Congress 11;3 udge this question; a %n@__ its ju n'i'::fé
1 and conclus eanaIae 1 ts of govermment....This

g %ent it is the duty esldent to over 1t
he has no power, It 1s Eﬁe duty of guarenteeing rapu’B'H" cen
government t States which gives Congress this high juris-

diction; and the right of determining who are the Representa-
tives and Senators carries with it the EXCLUSIVE right of
determining which is the constitutional, that is, the republi-
can govermment of the State, for otberwise it might find it-

self compelled to admit Representatives and Senators of States
whose governments are not republicen in form or substance in its
opinion,

It is, therefore, clear that the President is wi % eyond

the sphere of his power In every sto in re-orgaﬁ:% ate

overnments; for each step 1s either egel and ng on Congress
or 11legal sud & nullity; and as it cammot bind Congress, it is a
nullity and an illegality, It is, therefore, frivolous to sa
the President could do E%T Shet B a1d, Fe could have
done NOTHING. 1His intermeddling has gravely COMPLICATED the
question of what is republican govermment with the olaims of
persons to seats and of parties to votes....Republican principles
and national interests alike farbid the acceptance o? tEe Fresi-

dent's Eh.‘n.zs

It is evident from these citations that Congress had marshealled
arguments to show that the President, as Executive with the "war power®, was
not capable of bringing about the restoration of civil goveniusxrb in the
rebel states, Furthermore, Congress endeavored to show that he had usurped

congressional power in his attempts at restoration.

28 Henry Winter Davis! letter to the editer, The Hation, I, 680. Italics

not in the original,
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The first thing that must be proven in this argument is that
lincoln considered himself the sole factor in determining when a republican
form of govermment was reestablished in the rebel states. It would be very
pard for those opposed to Lincoln to find proof for that statement 3 namely, |
that Linceln u.idb he was the sole person to determine this question. Futher-
more, Iincoln expressly stated that he had no right to guarantee the restoredr
govermments that their representatives would be given seats in congress.zg
He acknowledged that right to be the prercgative of Congress. Yet, it is
best to leave this question open until arguments in favor of Lincoln's
action are presented and until the decisions of the Supreme Court are viewed.
Both of these discn;sions will follow shortly.

The Press meanwhile was not slow to voice an opinion in opposition
to executive action., Shortly after Lincoln's second annual message to
Congress, December 1, 1862, in which he outlined the proposals for compen~
sated emancipation as a means to bring about the restoration of the rebel
states, the Press began to voice fears that the Executive was sﬁrpascing his
power, The cause of their fears was the fact that Lincoln treated the
military governments set up in some of the conquered states as states in the
Unien. They believed this was a violation of the Constitution.

The violation of the Constitution we complain of, is in the
manner in which the President is reorganizing State authority

in the seceded States....The complaint we make of the admin-
istration is not that it establishes in several seceded States

29 Proolemation of Ammesty, Nicolay and Hay, Norks, IX, 223; of, also,
Chap., I, 20.




military governments, but that it treats these govermments
which it creates, and which depend on the Federal Government,
as States in the Union. This is revolution and usurpation¥0

A few months later the same editor was firm in denylng any right of the
executive branch of the government to restore the rebel states,

It is important, however, to bear in mind that the part of the
action that belongs to the Federal Government belongs to Con-
ess and not the Executive, Neither the initIation of the
movement for the restoration of the Beceded States, nor its
consummation belongs to the Executive, Nor does it belong to
The Executive to g&e_rﬁine the time or the conditions o?_%h?'
Teturn, The whole matter belongs to Congress, and the Executive
Tas nothing to do with 1t but to execute faithfully the laws of
Tongress, 1Ihe President has, indeed, a veto of all Aots of
ongress, but as included in the legislature, not as the Execu-~
tive., Every Act of Congress constitutionally passed is mandatory
on him, and he must execute it, if in his power, whether he likes
it or dislikes it. Congress is not bound by the views or policy
of the administration, and it fails in its duty to the publiec
when it attempts to devolve on the Executive any responsibility
which properly rests on itself, When it does so, it is wnjust
both to itself and to the Executive.....The administration, as
the Executive branch of the Govermment, has nothing to say as
to when, how, or on what conditions the seceded States, or any-
one of them, may return and be admitted into the Union. They
are all three questions within the province of Congress, an
it is for Congress to settle them in accordance with its own sense

of right, and of public duty under the ConstitutIon,sI

It is worthy of note to know the procedure that some of the

advoocates of the congressional plan advocated as early as 1863, They held
that there was only one way by which the rebel states could be reinstated

in the Union; nemely, the same way in which new states are erected and

50 orestes Brownson, "Art. V. Annual Message of the President to both
Houses of Congress., Washington, December 1, 1862", Brownsen's Quarterly
Review, Third New York Series, IV, #1, 114; For Brownson's general
eritioism of Lincoln's Plan, of. Chap.III, 67,

51 Brownson's Quarterly Review, IV, #4, 493-494,
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and admitted from the territarial status. They were of the opinion that
congress must first erect them into territories with territorial govermment.
congress must then pass an enabling act. Only themn could the people organ-
jze. Under the authority of this act they might draw up a state constitution
republican in form and free from any provision repugnant to the Constitution
of the United States. Then they might elect officers and representatives

and apply for admission, Yet, even at this stage their status would not
entitle them to statehood, Furthermore, Congress would have to acoept their
application, recognize them as a state, and admit their representatives by

a FORMAL ACT. All the acts are on the part of Congress, but Congress and the
territory must concur., "“Each of the seceded States must go substantially

through the process here-deseri.bed before it ‘i;g_ or can legally and constitu~

tionally be restored to the Union,"S2

Thie is & good exemple of the argument of those who held with
Stevens the "oonquered provinces theory". This argumént is sound if the
seceded states became territories by rebelling. It will be well to suspend
judgment until the decisions of the Supreme Court are viewed,

In the newspapers of the day one can find echoes of the unconsti-

tutional argument, The New York World is representative of the group, It

believed that Lincoln was absurd in attempting to find authority forhis plan

in that part of the Constitution which guarantees to the States a republican

52 1bid., IV, #4, 492-493,




42,

fornm of gcnrermnen‘!:.53 Linocoln must have recognized this absurdity for he

at no time based his authority to construct on that part of the Constitution.
In fact he fully realized that this article of the Constitution (Art. IV,
Sec. 4) contained a congressional prerogative which he expliecitly provided
for in his Ammesty Proclamation. We will now turn to the historical

comments of the plan. Very few of the older historians have attempted a
detailed account or coritieism of Lincoln's plan, John W. Burgess is a
notable exception., He brings his knowledge as a professor of political
science and constitutional law to bear on the issues involved in the plan.

He is of the opinion that Lincoln held an erroneous theory of reoonstruotion.?
-The reason for this statememt is to be found in Burgessts first chapter on
"The Theory of Reconstruction.®™ His reasoning almost defies summarization.
He believes that any sound solution of the problem of the constitutionality
of a plan of reconstruction will depend upon the knowledge of the "key to
the solution of the question of recomstruction.™ The "key" he believes is to
be found in the definition of & "state", mot in the definition of a state
"pure and simple”, but in the definition of & state "in a system of federal
govermment," A state in the federal system of the United States is "a local
self-govermment, wumder the supremacy of the Constitution of the United
States, and of the laws and treaties of the central Govermment made in

accordance with that Constitution, republiocan as to form, and possessed of

3% An exerpt from The New York World quoted in the New York Daily Tribune,
"The Press on the Message,” December 11, 1863, 4; of. IIsTEK%p.III,W&

34 John W, Burgess, Reconstruotion and the Constitution, 9,
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residuary powers--~that is, of all powers not vésted by the Constitution of
tghe United States exclusively in the central Govermment, ar not denied by
that Constitution to the 1State'"5® However, besides this type of "local
governmant", Burgess points out that there are two other types.

"In fact, there have been at times three kinds of local gov-
ernment in the political system of the United States, visz,
(1) local government by the executive department of the
central Government--that is, local government by executive
disoretion, martial lawe--

(2) 1local govermment as an agency of the legislative de-
partment of the central Govermment--«that is, Territorial
government~—e

(3) and 'State' govermment,®36"

Keeping in mind these three types of "local govermment," Burgess discusses
the constitutional implications, What does the Comstitution say about
"local govermment?" The Constitution, in his opinion, provides far all thesow

three species, It Mvests in Congress the power of advancing the lower spociesw
to the higher forms;

While the Constitution does not expressly impose upon
Congress the duty of making or permitting the change from
one kind of local government to another, it impliedly in-
diocates that Congress shall determine the ki ocal
government which the population of any particular distriet
shall enjoy in acoordance with the conditions prevailing,
at any given moment, among them. If the maintenance of
law and order requires the immediate exercise of military
power Congress may, and should, permit the continuance of
the President's discretionary govermmernt.S?

It scems clear to Burgess that Congress is the one to determine the status

5

* mid., 2.
56 Ivig., 2.
7

IbidQ’ 30




of any "local govermment." In particular, then, he would hold that Congress
has implied power from the Constitutiom to ‘decide whether or not a seceded

state is to be readmitted to the Union.

discuss the theories of the status of the rebel states, Is a state indestrucy
tible? His answer is, "The dictum *once a State always a State' in a system
of federal govermment has no sound reason in _:I._t_." Supposing the State's
allegiance to the Federal Govermment is announced by those holding the reins
of the state govermment, what happens to its status? Burgess distinguishes,
"The result would be, if the principles of pgliticall science were applied,
that it would become a state tpure and simplet, a sovereignty, if and whem
it permanently mainteims, by its own power or<by the assent of the United
States, the attitude against the United States...." But if the principles

of constitutional law were applied,

44,

Having settled this question to his satisfaction, he proceeds to

it simply destroys one of the fundamental conditions of
local self-government, and gives thus, warrant to the
central government to resume exclusive govermment in the
distriot, and over the population which las become dis-
organized by refusing obedience to the supreme law of the
land, as fixed by the Constitution of the United States,
Whether the central Government has the physical power, at
a given moment, to do this or not, 1s another question. It
certainly has, at the outset, the legal right, The !State!?
is no longer a 'State! of the Union, nor has it become a
state out of the Union., It is simply nowhere. The land is
there and the people are there, but the form of local govern-
ment over it and them has been changed from loocal self-
govermment to a Congressional or a Presidential agency, as
the case may be.38

p—

S8 1bid., 4.
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What does Burgess say about the theory of the "“perdurance of
1State*'?™ Supposing the same oconditions are present, that is, suppose those
holding the reins of a state government make the renumeciations stated above,
then can it be said that "the old 'State! organization perdures as an ab-
stract something under the forms of Congressional or Presidential rule, and
will emerge of itself when these are withdrawnt" His answer is in the nega-
tive., "If the 'Statet! form of local govorment‘ should be established again

over that same distriot and over the population inhabiting it, it would be

an entirely new creation, even though it should recognize the forms and laws
and obligations of the old 'State?!,"39 Burgess recognized the fact that

the Executive, the Supreme Court, mid, for a time, Congress acocepted this
"perdurance of a !State! theory." His answer is a demmeiat:l@ of such a

positions

It was this error which caused all of the oconfusion in the
ideas and processes of Reconstruotion, and we ought, therefore,
to rid ourselves of it at the start, at the same e that we
Tecognize 1ts influence over the minds of those who engaged

in the difficult work of the years between 1865 and 1876,40

He believes that if the state as a whole seceded, it is the work of Congress

to restore it to the status of & state by leading it through the necessary

39 Ipid,, 5.
0 1ia., s,
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prooosaos.ﬂ' However, in these steps the Executive is denied any participa-
gion. "These things are matters in which the President, as the executive
power, cannot interfere. As participant in legislation, however, he may,
at his omn disecretion, use his powsrs of recommendation and veto."42 The
ciroumstances just mentioned pertained to secession of a state by its legiti-
mate governmment, What should be the action taken if secession is attempted
by & new organization within a state which claims to be the legitimate state
govermment but is NOT? If the old state government remains loyal, yet re-
quires the aid of the Federal Govermment to maintain its authority,

then the withdrawal of that aid by the President after the

acoomplishment of its purpose would, of course, leave the

old *State! organization with restored authority, and Congress

would have no function to perform in the re-sestablishment of

oivil govermment in such a district, or in the readmission of

its population to participation in the central Govermment,

This was the case followed in Missourl and Xemtucky, and it
was the course, which, at first, was attempted in the case of

4l What may Congress do? ‘
"Congress may fashion the boundaries of the district at its own pleasure,
and may establish therein such a territorial organigation of civil
local govermment as it may see fit,

end is limited in what it may do in this respect only by the consti-
tutional immunities of the individual subject or citizen under
every form of ocivil government provided or allowed by the
Constitution of the United States.

Congress may also enable the existing population of sush a district, or
such & part of that population as it may designate, to organize
the tStatet! form of local government,

and may grant it participation in the powers of the central government
upon an equality with other 'Statest! in the federal system.

Burgess, 6, Columetric arrangement not in original,

Ibid.. 6.
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Virginia, In the first two cases it was entirely corrsoct,.

In the last it had to be abandoned, for reasocns, and on

acoount of conditions which will be explained later, 43

With these interpretations from political science and constitution-

al law, as a background, Burgeé: endeavors to eriticize Lindolnts views and
acts in regard to reconstruction. He points out (1) that the basis of
Lincoln's views was the theory of the indestructibility of the State; (2)that
fincoln's views contained the principle that the work of reconstrustion was
%an executive problem" to be solved by the "pardoning power™ and that for
this reason Lincoln iﬁnorbed the oath of o.liegiance to oreate a loyal class
in the rebel states; (3) that Lincoln recognized his limitations with regard
to guaranteeing the repi;esenta{:ives of the restored States! seats in Congres;
(4) that lincoln omitted Virginia from the 1list of the states to be restored;
and (5) that Lincoln was willing to base 'State! govermnment on a "10%"
pla.l:l.44 We know Burgess® sentiments with regard to the first pt'::ln‘ts.'*5 The
only answer 1s; Should one follow his opinion or the opinion of the Supreme
Court? The second point brings up e question of the historicel facts., Did
Linoolln consider his plan the &n_l_z possible plan of reconstruction? We have
seen the snswer, Furthermore, Lincoln did not base his power to 're;tore the
states solely on the pardoning power, The third point is entirely true, but

it seems that Burgess®' comment on this point is entirely wiwarranted. He says

43 1pia., 6-7.

44 Ibid., 9-13, passim.

45 cf, supra., 44,
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But it is plain that he (Iincoln) did not think the Houses
could constitutionally use their power of judging of the
qualifications and elections of their members to keep
menbers from tStates' reconstructed upon his plan from
taking their seats on the ground tiat these *States' had
not been properly reconstructed. .

rthe fourth point needs no comment, As regards the fifth point, Burgess
emphatically denied that Lincolnt's "10%" minority could possess the sinews
of powerg

+sesWhere the conditions of the society are democratic, or
anything like democratic, one-tenth of the population cannot
really possess the sinews of power, The actual power to make
their government valid, to enable their govermment to govern
would have to come from the outside, It 1s simply not tState®
govermment when holding in this way the power to govern, as the
prineiple of its life, no matter what name we may give it. Upon
this point, then, Mr. lLincoln's reasoning was crude and erron-
ecus, and when applied was destined to result in mischievous
error.

Theoretically this argument sounds very good, but it seems to lack an
appreciation of the oconditions in the South. 1Is it possible to prove that
this group did not possess the sinews of pmrf Why could not & remaining
ten-percent of the much larger group, of whom m;:st are now dead, possess the
sinews of power? From whom did the Negroes, who formerly had no power,
receive the power to help establish the congressional reconstruction? If it
could lawfully be created for onme group, why could it not be luvfun}; created

or retained or restored to those remaining who had formerly held the power?

46

Burgess, 1l.
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We have just closed the discussion of the opinions and arguments
of those who held that Lincoln's action toward the restoration of the rebel
states was unconstitutional with the citations from an eminent historian,
John W, Burgesé. As we now open the discussion of the contradictory opirien,
we would like to discuss the views of a more recent and equally eminent con-
stitutional historian, Andrew C. Mclaughlin, In treating the constitutional
problems of the Civil War, Mclaughlin endeavors to be very objeotive by
kesping the problems in their proper perspective., He believes that

Lincoln moved slowly, cautiously, watching the course of

things, deociding incidental questions as they arose, seeking,

it would seem, to discover the public mind, anxious to act

wisely, uncertain of all save the main route he should follow,

but determined that not even the antislavery cause should en-

danger the success of northern armies,%
This seems to be the fact, Throughout the Civil War Lincoln met the concom-
itant problems of the conflict as well as he could, Molaughlin phrases this
very well, He says,

Lincoln, whose mind normally reacted sageinst mere specious

pretense and found open disregard of law obnoxious, had his

misgivings; and yet, how could he have done otherwise than

acocept the facts and welcome the effect of the whole situa-

tion?48

What about the constitutionality of Lincolnts acts in general?

Mclaughlin is of the opinion that it is quite impossible to reconcile all

the orders of the President or all the acts of Congress, for that matter,

8 Molaughlin, 630.
49 1bi4., 637.
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during the war with the conmstitutional restrictions “normally operative in

time of pesce,” In this comnection it might be affirmed that war of itself
am— —
suspends normal restrictions. In other words, inter arma leges silent ---
whatever the Federal Government deems necessary to do is constitutionally
justified. As regards Lincoln's action, he believes that "The outstanding
fact, however, is not the occasional or frequent breach of particular
clauses of the Constitution, but the effort not to disregard them altogether‘ﬁ
In other words, '

Despite lLincolnts failure now and again to follow the

letter of the law, the sober judgment of history must be

that his main purpose was to save democracy, not to ruin

it. And the prominemt feature of the whole dreadful

struggle is not what was done illegally but what was not

done at all,
Mclaughlin points out Linocoln's efforts at reconstruction but does not ex=
press an opinion on the éonstitutional:lty of the plan, However, he has given
what can be considered an excellent background for Lincolnts action, a
setting which must be takem into consideration if one desires to come close
to an objeotive judgment. He assuredly implies that the "war power" could
be a basis for Lincoln's actions,. " *

We have seen t hat the Press, shortly after the Proclamation of

Ammesty was promulgated, voiced its opposition to Linocoln's supposed basis

for his plan. Yet, a year earlier the Chicago Daily Tribune saw fit fo favor

S0 Ibid., 639. Reference is made to an article by J. G. Randall, "Lincoln

in the Role of Diotator®, South Atlantic Quearterly, XXVIII, 236-252,
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fincoln’s use of the “war power." It wae of the opinion that the

cirocumstances

all concurred to justify the apparent resolution of the
President to Fall back, for the suppression of the rebellion,
upon his constitutional power as Commender-in-Chief, and to
make the sphere of the exercise of that power commensurate
with the national territory.

Undoubtedly, the President, in adopting this resolution,
became answerable to the people for the honesty and intelli-
gence with whioh his decision was taken, and for the purposes
and dispositions with which the power assumed under it, should
be exercised. He camot, without liability to the highest
criminal processes kmown to our law, pass from his limited
authority as a civil megistrate, into his almost absclute
authority as Commsnder-in-Chief, wantonly, nor exercise
authority under the latter with an INTENTION to oppress. But
if the terrible crises in which he found himself justified
the terrible resolution which he took, he is entitled to &
verdiot in his favor.5I - - -

All the voices in Congress were not raised in opposition to

Lincolnt*s actions, Many felt that it was the Executive's duty to ocarry out
the restoration of the rebel states. Isaac Newton Arnold pointed out, among
other things, that it was the Executive's duty to see that the constitutional
guarantee of a republican form of government under the Federal Union should
be oarried out, Note that he does not infer that the Exeoutive has the

power to decide the question of the republican form of government, but that
the President should see thet it is, earried out., Arnold further stated that
the Executive may do all that is necessary to carry out the purposes of

restoration _i_z_z_ the absence _q_f; the action gf;’_ con;gzeas.

51 Editorials; "The Milit Power of the President”, Chicago Daily Tribume,
December 6, 1882, . the comment of the New York Commerclal Advertiser,
Chape III, 75-~76.
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In the absence of the action of Congress, he (the
Executive) may appoint military governors. He may
levy and collect taxes and assessments. He may pre-
gserve the peace, prevent anarchy, and see that justice
is done to all, In a word, he may and must GOVERN THE
COUNTRY in its transition state from a rebel to a loyal
condition, or until Congress provides by lsw for its
govermment, or until the people organize loyal State
governments and are readmitted into the Union.52

After outlining these powers, Arnold proceeded to point out the means which
Congress should use to cooperate with Lincoln's plans,

Congress may and ought to pass all laws which may be
necessary to carry into effeet the power lodged in the
Executive to administer for the time being the govern-
ment of the territory in rebellion. Congress may re-
gulate the mode of administration. It may ocontrol the
method of governing the territory., Each House of Con-
gresshas the ex¢lusive PONER TO DETERMINE and judge of
of the eleetion return and qualifications of its own
members, and may, of course, determine when to admit or
reject Ropresenbatives fron the rebel states, I think
it requires the concurrent action of both the Exeoutive
and Congress for a complete restoration of rebel and
Trevolted States into Eﬁ Union.bs

This last sentence seems the most sensible statement yet given on
the whole question. It is the happy mean.. Furthermore, I believe, no one
would have favored such cooperative action more than Lincoln. The fact of
the matter is that Congress was led by radicals, Radicals can not fathom

the old principle--g medio stat virtus, ULincolnts attempts at restoration

were made in the forms of proposals not as definitiva, infallible leaws, He

52 Speech of Issac Newton Arnold before the House, Cong. Globe, 38th Cong.
ori %na

1l Sess., 1197, March 19, 1864, Italics not in

83 Ibid., 1197 1Italics not in original,
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was seeking oooperation. Did Congress cooperate with the Executive? The

jmpliocations involved in & negative response seems to be the answer to the

whole question. With these words we now turn to the very important dis-
cussion of the ocases of the Supreme Court which have a bearing on the

problem before us.

In our previous discussion, time and agein we touched on the
problem of the status of the rebel states, We will now turn to the deci-
gions of the Supreme Court on the question., James Kendall Hosmer, in his

outcome of the Civil War, averreds; "The judiciary eventually sustained

fully the view of the executife regarding reconstruction, the Supreme Court
unanimously showing in its opinions that, like the President, it never
doubted the constitutional existence of the states."™® In substantiation
of this statement he refers the reader to the Prize i_g_g._t;ef_.% The issue

in the Prize Cases was; "whether, at the time this blockade was instituted,
a state of war existed which would justify a resort to these means of sub-
duing the hostile force...."58 The answer of the court wass "The proocla-
mation of blockade is in i’c;:,elf, official and conclusive evideﬁce to the
Court that a state of war existed which demsanded and authorized a recourse

to such & measure, under the circumstances peculiar to the case,"57 Why?

5¢ Hosmer » 138,

56 the Prize Cases resulted from problems that arose because of the blockade
established by exeocutive action in the early part of the Civil War,

56
Allen Johnson, Readings in American Constitutional History, 1776-1876,
Houghton Mifflin,Co.,New York, 1912, 472; 2 Black, 635-699.

57 2 Black, 670.
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rhe answer is that the power to decide that an emergency exists is in the
pands of the Exeoutive.%8 1In this partioular case we have this statementg

Whether the President, in fulfilling his duties as Commander~-in
Chief in suppressing an insurrection, has met with such armed
hostile resistance, and a civil war of such alarming proportions,
as will compel him to accord to them the character of belliger-
ents is a question to be decided by him, and this Court must

be go'v'é'r'ieg by the decisions and acts of the political depart-
ment of the Government to which this power was entrusted, He

must determine, what degree of forece the crisis demands,59

With these few facts as necessary background we now turn to the main question
what was the status of the rebel states according to the decision in the
Prize Cases?

The parties belligerent in a public war are independent
nations, But is it not necessary to constitute a war, that
both parties should be acknowledged as independent nations
or sovereign States? A war may exist where one of the belli-
gerents claims sovereign rights as against the other...,60

58 One might oite the case of Martin v. Mott 12 Wheat 19, 1827, in which
Justice Storey, voicing the opinion of the majority of the Supreme Couwrt,
decided that the President has the power to declare an emergency and call
out state militia because the President is the sole and complete judge
to decide whether an emergency exists,

59 2 Black, 670.

60 » Black, 666; Charles Warren hints at a very difficult question, one that
would be most diffioult to decide, Could the Court have decided othere
wise than it did since the Government had been acting on the theory that
the War was an insurrection? "The Govermment had heretofore acted upon
the theory that the war was an insurrection, that there were not two bel-
ligerent parties and that the political integrity of the country had not
been modified, The situation was greatly complicated by the facts that
Seward as Secretary of State had inserted in his blockade proclamations,
provisions unknown to international law; that he had taken the position
that *no war! existed, and that the Government itself was strenuously
protesting against sny recognition by foreign nations of the Confederacy
as belligerent." Warren, The Supreme Court in United States History,
Little Brown and Co., Boston, 1553, I1I, 103. ,
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The President was bound to meet it in the shape it
presented itself, without waiting for Congress to baptize
it with & name; and no name given to it by him or them
could change the fact,

It is not the less a oivil war, with belligerent
parties in hostile array, because it may be called an
tinsurrection! by one side, and the insurgents be con-
sidered as rebels or traitors. It is not necessary that
the independence of the revolted province or State be
acknowledged in order to constitute it a party belligerent
in a war according to the law of nationg..es

The law of nations is also called the law of nature;
it is founded on the common consent as well as the common
sense of the world, It contains no such anomalous dootrine
as that which this Court are (sic) now for the first time
desirous to pronounce to wit:; That insurgents who have
risen in rebellion against their sovereign, expelled her
Courts, established a revolutionary government, organized
armies, and commenosd hostllities, are not enemies beocause
they are traitors; énd a war levied on the Government by
traitors, in order to dismember and destroy it, 1s not &
war because it is an 'insurrection,'6l -

It is clear from this statement that the Cowrt was unwilling to grant the
status of independent statehood to any of the seceded states. The meaning
of the word "insurreotion" implies that the rebel states were in revolt but
yet were still states of the Union.

In the case Texas v. Whi.i:es2 we have still a clearer and more

emphatic presentation of the arguments upholding the executive basis of the
status of the states. We will now take up the pertinent points. Undoubtedly,
this case is the most important case involved in the question of the status

of the seceded states. Furthemore, the question of the validity of the

®1 2 Black, 669-670. All italics not in original.

62 The facts of this case oan be found in 7 Wallace 703-717, The opinion
of the Court is given in 717-736. Chief Justice Salmon P. Chase deliver-
ed the oplnion of the Court. Justices Grier, Swayne and Miller dissented.

7 Wallace 737-741,
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Reconstruotion Iaws was also involved, but even though this question was not
actually decided, the tone of the decision is supposed to have given support
even to those favoring the Reconstruction Iaws.8% This seems to give rise
to a paradox, does it not? The Reconstruction laws were enacted and upheld
by those favoring the coné‘essiona.l plan or the "theory of state suicide",
while the decision of this case favored the executive plan or the theoronf
the "indestructibility of the states". How could the decision favor such
oonti'adictory positions??“ A discu#sion of the case will throw more light
on our problem and clea.r/ ﬁp this seeming paradox.

The main issues of the case are very clear. "The first question
presented to the Court wass 'Is Texas a State of the Union and es such
capable of bringing suit?'" The defendants held that Texas was still out
of the Union because she had seceded and was not yet represented in
%ngreas.ss The Cowrt after examining the action of Texas in participating
in the rebellion then proposes this questions "Did Texas, in .consequenco of
these acts, cease to be a State? or, if not, di& the State cease to be &
nember of the Union?"66 fThe COu;'t felt that it was needless to discuss the

right of a state to ﬁthdraw from the Union and immediately proceeded to the

% Warren, III, 210.

64 the answer is simple a8 we shall see in discussing the case, The deci-
sion has two very definite parts, It takes up the question of the
status of the seceded States and also decides that it is the prerogative
of Congress to reconstruct because it is to decide upon the "republican
form of government™ of the restored Stetes,

Werren, III, 210; This opinion was held by Thaddeus Stevens and the

radicals in Congress,

% 7 Wallace, 724.

65
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question of the indissolubility of Union:

The Constitution, in all its provisions, looks to an in-
destruotible Union composed of indestructible States.

When, therefore, Texas became one of the United
States, she entered info an indissoluble relation. All
The obligations of perpetual unicn, and all the guaranties
of republican govermment in the Union, attached at once to
the State, The act which consummated her admission into
the Union was something more than a compact; it was the
incorporation of & new member into the political body. And
it wags final, The union between Texas and the other Stafes
was as complete, as perpetual, and as indissoluble as the
union between the original States., There was no place for
reconsideration or revooation except through revolution, or
through consent of the States, 57

always & part of the Union with the exception of the proviso noted.

Considered, therefore, as transactions under the Con-
stitution, the ordinance of secession, adopted by the con=-
vention and ratified by the majority of the citigemns of
Toxas, and all the acts of her legislature intended to give
effect to that ordinance, were absolutely void., They were
utterly without operation In law, The obligations of the
State, as a member of the Union, and of every citizen of
the State, as a citizen of the United States, remained
perfect and unimpaired. It certainly follows that the State
did not cease to be a State, nor her eitizens to be citizens
of the Union. If this were otherwise, the State must have
become foreign, and her eitizems foreigners, The war must
have ceased to be a war for the suppression of rebellien,
and must have become a war for conquest and subjugation,

Our oonelusion, therefore, is that Texas continued to
be a State, and a State of the Union, notwithstanding the
transactions to which we have referred,68

67 + Wallace, 725~726, Italics not in original,
68 7 Wallace, 726. Italics not in originel,

the Union is perpetual and that the states once a part of the Union are

The

57.

The Court oould hardly have used more emphatic language in pointing out that

Court now goes on to point out the influence of the ordinance of secession.
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this, therefore, upholds the basis of Lincoln's plan in so far as Lincoln
peld that the rebel states were still in the Union. However, this was only
part of the decision. The Court continued to point out that by the insur-
rection Texas had altered her relations to the Union. While in rebellion
Texas W&s no ionger entitled to seats in Congress and her rights as a state,
as well as the rights of her people as citizens of the Union, were sus-
pe:nd.edis9

What them was the result g_f_‘ these new relations?

These new relations imposed new duties upon the United States.
The first was that of suppressing the rebellion. The next was
that of re-establishing the broken relations of the State with
the Union. The first of these duties having been performed,
the next necessarily engaged the attention of the National
Government,

The authority for the performance of the first had been
found in the power to suppress insurrection and carry on war;
for the performance of the second, authority was derived from
the obligation of the United States to guarantee to every
State in the Union a republican form of government. (Consti-
tution; Art. IV, Sec. 4.) The latter, indeed, in the case
of a rebellion which involves the government of & State, and
Tor a time excludes the National authority from its limits,
seems to be & necessary complement to the former,70

Thus, the Executive's power to suppress the rebellion is explicitly pointed
out, But, further, the last statement seems to imply that in the case of
rebellion the obligation to guarantee to every state in the Union a republic-
an form of government might alse be concomitant with the power to suppress

the rebellion. If the decision of the Court ended here, Lincolnts right (if

69 7 wallace, 727.
70 7 Wallace, 727-728,




- 59.

he claimed such a right) to guarantee a republicen form of government in the
geceded states would be sustained, But, the decision does not stop here,
The question of events after the cessation of the hostilities are taken inte
account. /

There being no goverrment in Texas in constitutional
relation with the Union, it became the duty of the United
States to provide for the restoration of such a govermnment...

It is not important to review, at length, the measures
which have been taken, under this power, by the executive and
the legislative departments of the National Government. It is
proper, however, to observe that almost immediately after the
cessation of organized hostilities, and while the war yet
smouldered in Texas, the President of the United States issued
his proclamation appointing & provisional governor for the
State, and providing for the assembling of & convention, with
e view to the re~establishment of a republican goverrment,
under an amended constitution, and to the restoration of the
State to her proper constitutional relations. A convention
was accordingly assembled, the constitution amended, elections
held, and & state govermment, acknowledging its obligations to
the Union, established,

Whether the action thus taken was, in all respects, war-
ranted by the Constitution, it is not now necessary to determine,
The power exercised by the President was supposed, doubtless, to
be derived from his constitutional functions as Commander-in-
Chief; and, as long as the war ecomtinued, it camnot be denied
that he might institute temperary government within insurgent
districts, occupied by the National foreces, or take measures,
in any State, for the restoration of state govermments faithful
to the Union, employing, however, in such efforts, only such
means and agents as were authorited by constitutional laws,

But, the power to carry into effect the olause of the
guaranty is primarily a legislative power, and resides in
Congress.see

Thus, it is clear that the power and actions of the President during the War

are upheld by the Court, It is equally clear that the final authority on the

[—

7
1 7 Wellace, 729-730.
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guaranty is the legislative power, CONGRESS! No wonder, then, both subjects
of the above mentioned paradox were satisfied. One must marvel at the way
the Court straddled the issue. Of course, we would not judge its motives,
Two points remain in the conclusion of this case; namely, the provisional
character of the actions of the President and the Courts side-stepping of the|
jssue of the constitutionality of the Reconstruction laws, 72

The action of the President must, therefore, be considered
as provisional, and, in that light, it seems to have been re-
Zarded by Congress. 1t was taken after the term of the 38th
Congress had expired. The 39th Congress, which assembled in
December, 1865, followed by the 40th Congress which met in March,
1867 proceeded, after long deliberation, to adopt various
measures, for reorganization and restoration. These measures
were embodied in proposed amendments to the Constitution, and
in the acts Imown as the Reconstruction Acts, whioch have been
8o far carried into effect, that & majority of the States which
were engaged in the rebellion have been restored to their con~
stitutional relations, under forms of government, adjudged to
be republican by Congress, through the admission of their !'Sena-
tors, and Representatives into the councils of the Union.!

Nothing in the case before us requires the court to pro-
nounc?ﬁa?ﬁ upon the constitutionallty of any gar’c'i'au%u?
provisions of these acts....

Chief Justice Chase wrote the opinion of this case, Justices

Swayne and Miller agreed with the majority on the merits of the ease but

72 two other cases, Mississippli v, Johnson, 4 Wallace, 475, 1867 and
Georgia v. Stenton, 6 Waﬁaoo"go, 1887 were brought up to test the
validity of Congressional Reconstruction. ™In both cases the Court re-
fused to take jurisdioction., In the first case, the Court declared it
had no jurisdiction to entertain a bill to enjoin the President in the
performance of his official acts, In the second, the Court said a bill
seeking to restrain the Secretary of War and generals acting under him
called for the judgment of the Court upon political questionz and did
not, therefore, present a case within the proper cognizance of the
court.”™ McLaughlin, 661, of, also n3 and n4 there, too.

™ g Wallace, 730-731.
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conourred with Grier on the dissenting proposition,74
In the course of the discussion regarding the question of the re-
public&n form of goverument, the language of Chief Justice Taney in the case

of luther v, Borden was oited. This case is significant and the pertinent

section is worthy of note before we conclude the present problem.75 Having
quoted the provision in the Constitution regarding the republican form of
govermnent the Court decided;

Under this article of the constitution it rests with
Congress to decide what government is the established one in
& State, For as the United States guarantes 13;7% each State a
republican government, Congress must necessarily decide what
government is established in the sState befors it can deter-
mine whether it is republican or not. And when the senators
end representatives of a State are admitted into the councils
of the Union, the authority of the government under which they
are appointed, as well as its republican charscter, is recog-
nized by the proper constitutional authority. And its decision
__is binding on svery other department of the govermment, and

% 7 Wallace, 741.

75 This case arose from the political differences agitated by the people of
Rhode Island, 1841-1842., Martin Luther was the plaintiff and Luther
Borden and others, the defendants, The defendant had entered the plain-
tiffts house in search of him., They said they had a right to enter the
plaintifft*s house because large numbers of men were assembled in differ=
ent parts of the State for the purpose of overthrowing the government
by military foroce and were actually levying war on the State. They
further declared that the plaintiff was one of the insurrectionists and
they, state militia, at the command of their superior officer broke in
and searched the plaintiff's rooms in order to find and arrest him. The
plaintiff called into question the existence and authority of the govern-
ment under which the defendants acted. He held that the old govermment
had been displaced and annulled by the people of Rhode Island and that
he was engaged in supporting the lawful authority and that the defendants|
in fact were in arms against it.
7 Howard, 1-88.
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could not be questioned in a judieial tribunal, It is trw
that the contest in this case did not last long enough to

. bring the matter to this issue; and as no senators or repre-
sentatives were elected wunder the authority of the govern-
ment of whioh Mr. Dorr was the head, Congress was not called
upon to decide the controversy. Yet the right to decide is
placed there, and not in the courts.’®

In the light of these decisions of the Supreme Court, it is evident that the
president had power to perform his acts to restore the seceded states by

authority of the “war power" as long as the war oontinued. It is equally

evident that Congress is to decide the question of the republican form of

government.

: In conclusion then let us recur to the fundamental prineiples
outlined in the introduction of this chapter., The first principle stated
was that the Executive to act constitutionally must have certain powers,
explicit or implied, by the Constitution of the United States, We have seen
that Lincoln's action for the reconstruction of the rebel states was a com=
posite act and not a simple act, Therefore, we must subject each part of
the action to analysis by this mpineiple, First, it seems to be conceded
that Lincoln as commander~-in-chief had power to perform the actions that
would restore the rebel states, but this power ceased to have effeot once
the war was ended. The writer belisves that the composite character of the

acts to restore the rebel states called for the cooperative action of the

EXECUTIVE and CONGRESS, Therefore, the difficulty of the umoconstitutionality)

78

7 Howard, 42,
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of post-war executive action could have been averted if Congress had cooper-
ated with the executive efforts on the basis of its right to decide the
status of the state government in the restored states; mamely, the right to
determine when a republican form of govermnment had been established. Secondly
if we fail to recognize the distinetions just outlined, it is hard to see how
the executive post-war action could be considered constitutional. This is
our answer to the second prinociple outlined above. With regard to the third
principle, again we must note that Congress had the power to decide updn the
republican form of state govermment, and if Lincoln attempted to take this
power upon himself he acted unconstitutionally. But, the facts, Lincoln's
very words, deny the supposition., He recognized his limitations on this
point, and left .'m the hands of Congress this power as stated in the Ammesty
Proclemation., The fourth principle seems to have little application here,
The Executive recwrred to an explicit power stated in the Constitution, that
is the "war power", for authority for his action. Congress also depended
upon an expliecit provision of the Comstitution, The Executive further had
in his favor the decisions of the Supreme Cowrt to justify his theory of
action; namely, that the rebel states were never out of the Union. Such
pronouncement was denied any one of the three qongressional theories or eny
combination of all upon which Congress theorized that it had the sole right
to reconstruet the rebel states, However, since the Court stated that the
power of the Executive to reconstruot ended with the cessation of the war,
then the implieation was that Congress or Congress and the Executive should

carry on the work of restoration. Historiocal facts show us what happened;

——
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4t is beyond the scope of this chapter to take up the question of the con-
stitutionality of the congressional Reconstruction Acts,

These above statements are the results of research on the problem
of the constitutionality of Lincoln's plan of reconstruetion. If the reader
prefers other conslusions he is entitled to his own judgment of the faots
presented. Human nature would not be what it is if man did not differ with
man on problems that give rise to opinions, nor would our great mation have
pade the rapid strides in progress had not the American individual been
willing to debate important questions tlat make up the great body of

historical data concerning American History.




CHAPTER III
PUBLIC OPINION AND LINCOLN'S PLAN

Ko one would deny that one of the essential notes of the press is
diversity of opinion. As we scan the index of history, finger its titles,
and come to the word, "Press - 1862", we have not the least misgiving but
that there, too, will be found many advocates volecing their different views
onthe main issues before the publics To oconsider in complete detail all the
opinions of the Press would be lmpossible. Therefore, selected comments
from some ofvthe leading organs of public opinion of the period are pre-
sented in order to give a fair presentation of the attitude of the public
toward Lincolnts plan of reconstruction as outlined in the first chapter of
this work,

The first phase of Lincoln's plan was based on the President's
message of December 1, 1862 which ocontained the announcement and exposition
of the proposed amendments totheConstitution concerning compensated emanci-
pation and colonization for Freed-Negroes, These proposals placed in the
hands of the Press many points of interest which its editorial writers
might debate, The northern and southern Press alike had their ideas on the
proposed amendments and they expressed them.,

Interesting it was to find the Chicago Tribune giving approbation

to the policy of the presidential administration, Possibly circumstances

occasioned the support, for a Republican was then established in the White

-85 -
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Housee. "We are in favor of it (the President's Plan of Compensated Emanoi-
pation) because it offers a broad, comprehensive, and we believe, an enduring
pasis of Union and cooperation between the now discordant and semi-hostile
parties of the North...." This was the final note of approval given by the
chicago Tribune}

The New York Times also commends the Presidentts recommendations

to Congress, but qualifies its approbation. "The President, in endeavoring
to accomplish this has done wisely. Whether his proposed way of accomplish-

ing it is the wisest remains to be determined,"2 The New York Daily Tribune

seemed a bit hesitant to give full approval, However, it gives partial
approval, meanwhile taking a "dig" at the folly of the plan of colonization

for Freed Negroes;

But so long as the great end is kept steadily in view,we can
waive all incidentals, Gradualism, Compensation, Exportation
~w= if these tubs amuse the whale let him have themi{ When it
shall have been settled that slavery is to die, it will have
ceased to be a power able to corrupt priests and subsidize
politicians, and (sic) all will choose to be done with it as
soon as possible, And when we shall have ceased to ensglave
our fellow-men, we shall all be amazed at the thriftless folly
whieh gravely proposed the exportation of laborers by the
millions from & country where such rude labor as they are
fittecsl for is urgantly needed, Meantime let us be patient and
work,

However, all did not give whole or even half-hearted approval to the plan,

Dissenting voices could be heard from many corners of the Union. O(me might

1 Rditorial; "Compensated Emancipation", Chicago Tribune, December 4, 1862,2)
Editorialsy "The President's Recommendations™, The New York Times,
December 3, 1862, 4,

Editorial, "The Presidentt's llessage » New York Daily Tribune, December 2,
1862, 4.
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expect to find a good round denunciation of anything with the Lincoln stamp
on it in one widely eiroulated New York Journal. The fiery editor, Brownson,
sumarizes 21l the opinions of the opposition in his comment;

What is strictly its (the Lincoln Administration's) war policy
we heartily approve a nd earnestly support; but its political
measures for regaining the people of the seceded States and
reconciling them to the Union, are, in our judgment, to & great
extent, illegal, unconstitutional, immoral, revolutionary, and
unmecessary.®

Since we have seen some of the general comments on the first phase
of Lincoln's plan, we may now turn to some of the doubts expressed as to the
feasibility and ultimate success of the plan. Many of the critics agreed
with Lincoln on the mein point at issue, namely, that slavery had to be
destroyed in order to preserve the Union.b They considered this the 295.1.5;'

tio sine qua non for a northern success, but Lincoln's proposals aroused

some doubts in the minds of other erities,

Compensated Emancipation, inasmuch as it will seem to give
the sanction of the Constitution through proposed emendments,
to the most monstrous heresy of the nineteenth century, that
man can have merchantable property in man, will be eminently
distasteful to tens of thousands of citiegens in the North,

4 orestes Brownson's "Art. V. Annaul Message of the President to both Houses]
of Congress. Washington. December 1, 1862." Brownson's Quarterly Review,
Third New York Series, IV, #1, 113, Italies not in original,

5 Bditoriel; "The President's Message", New York Daily Tribume, Dec. 2,
1862, 4; "Art. IV. 1. The Return of the Rebellious States to the Union.
letter from the Hon. William Whiting, New York Tribune, August 11th,1863,.
2, Union and Reconstruction. Their Mode and Conditions. A letter from
Washington. New York Times, August 25th, 1863." Brownson's Quarterly
Review, Third New York Series, IV, #4, 501.
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each of whom is as sincere, as earnest and as patriotio as
the President himself. And they will not be lacking in
arguments founded upon undisputable maxims of religion and
morality, nor in facts derived from careful scrutiny of the
practical and pecuniary objections to the scheme, to prove
that it ought to be abandoned.S

the New York Times doubted whether the plan ought to be adopted or not be-
ama——

esuse the recommendations made by the President were "so wide in their range,
and so complex in their oomnsequences.” They felt that only a "sociolist
(sic) or a dogmatist™ would be able to decide upon the recommendations off-
ha,nd; Furthermore, 'Ehay feared that the proposals would not gain universael
assent and doubted whether Congress would pass the necessary laws to firmly
establish the recommendations,®

Other doubts were fostered by the economic aspects of the
propcaala.9 It was felt that gradual emancipation with subsequent exporta=-
tion of the Freed-Negroes to colonies would not be a good thing., It was

thought that our country could not afford to export laborers. The planters

of the South needed all the labor they could get and a certain type of
laborer. They needed a laborer who was doolle and could be easily paid,
like the slaves of the then southern institution, 10

More serious doubts were v:loﬁed in another quarter conocerning the

possibility of the measures, if adopted, to restore peace, harmony and union,

Editorial; “Compensated Emancipation", Chicago Tribune,December 4,1862, 2,
Editorials; "The President's Recommendetions™, New York Times,Dec.3,1862,4.
Editorials "The President's Message", The New York Times, Dec., 2, 1862, 4,
Cf. also Lincolnts response to the indioctment of Hemry J. Raymond and
James MoDougiall on the score of expense, Chapter I, 13-14,

10 paitorials "rho President's Message", New York Daily Tribune,Dec.2,1862,4,
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the President was acoused of echoing the opinions of the border state politi-
cians or of speaking from information not known by the public. The Presidemt
was 8sked if the Emperor of Franoce were the reason for such confidence; for
exemple, "Is there an understanding between the two govermments, that, if
congress will take the necessary steps to alter the Constitution so as to
gecure gradual emancipation, the Emperor will use his good offices with the
confederacy to induce them to lay down their arms?® The fiery editor then
confesses his complete lack of understanding of the confidence which the
President entertains in the efficacy of the prépoaals.n
For some of the critics with sharper pens, it was but a short step

from budding doubts to serious objections to the President's amendments. One
oritic prefaced his first thrust by stating, "To giving a reasonable compen-
sation to loyal slaveholders for the loss of property which the law gives th&
in slaves WE HAVE NO OBJECTION."12 A fine prelude to be followed by the
real objestion of the oritioc; "

But, we hold that Congress can, without any amendment to the

Constitution, do it as a war measure, if it judges proper;

and with emancipation as a peace measure, we desire to have

nothing to do till peace is restored. If, in its judgment,

the emancipation of the slaves, with compensation to loyal

owners, is necessary as a war measure, either for prosecuting

or ending the war, Congress has ample power, under the rights

of war, to adopt it, and bind the nation to it, and the pro-
posed amendments of the Constitution are wmecessary. 13

11 wprt, V., Anmual Message of the President to both Houses of Gongress.,
Washington, December 1, 1862, Brownson's Quarterly Review, Third New
York Series, IV, #1, 93,

12 1pia., 92-93. .
13 Ipid., 92-95, Italics not in original,
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More serious in the mind of the same oritic was the difficulty
that the President would have to secure ratification for his proposed amend-
ments by the constitutional number of states, After citing artiocle V of the
constitution which outlines the procedure for amending the Constitution,
this oritic proceeds to reasons If one favored the theory held by the ad-
ministration that no states have seceded from the Unlon, it would follow that
the whole thirty-four are still in the Union., For ratifieation, then twenty-
five states would be reqﬁired, but to secure twenty-five states, at least
seven slave states must be obtained. The oritic then concedes that the
President could probably get the approval of Delaware, Maryland, Xentuck'y,
Missouri, and Virginia, but even these would still leave a deﬁcitb of TWO.
He queries, “Does the President expect his smendments to be approved by the

rebellious legislature of a single Slave State, or by a convention called by
a rebel legislature? If not, how is he to get for his amendments the rati-
fication of three~fourths of all the States?™ If the Presideﬁt endeavored
to side-step the diffioculty by recognizing'o’he of the state military govern~
ments he himself had set up, then & very real objection could be raised. The
critic was willing to deny that any military government is THE STATE or has
power to bind THE STATE or oen, direstly or indirectly, give the assent of
THE STATE to amendments of the Federal Constitution. He held that all the
authority military government has is by virtue of military law and that it

has no authority when the civil authority resumes its sway. Furthermore, theﬁ

possibility 6f having the loyalists of the two slave states call a conventiorf

to ratify the amendments would not bring a solution. Such a convention,

—————
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according to him, would not be legal or binding upon the people of the state
pecause such a convention must be called by the STATE AUTHORITY and cammot
pe oalled by the President or even by Congress, 14

These few comments have given ample proof to the statement made by

the Chicago Tribunes namely, that Lincoln's arguments in favor of compensated

emancipation would "certainly arrest the attention" of all America's loyal
citizens., Yet, the Tribune added that these arguments would also "challenge
the admiration®™ of all; this sentiment was not so universal, 15 K&ertheless .

only the more biased oritics impugned the motives of the President in off‘erinf
the amendments, These were the comments in generals

Those even who do not give their adhesion to his plan must be
impressed by the over-powering m%tude of the conslderation
by which he enforces his plea for its adoption; and all men
everywhere will surely be convinced of the mlinosl the
thorough honesty and lofty patriotism of its a

The New York Times feels that the President made the proposals "from the

most patriotic motives, and with a sincere deslire to contribute all in his
power to the permanent settlememnt of the most important question of the

age."17 They commend his "largeness of view" by which he rises above the

"little makeshifts of the day" which would so easily satisfy the ™mousing

politician;™ his broad poliecy which considers the future as well as the

14 1pid., 94-95.

15 Editorials "Compensated Emencipation”, Chicago Tribuno, December 4,
1862, 2,

16 1pig., 2.

17 Editorialy; ™The President's Message", The New York Times, December 2,
1862, 4.
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present is also applauded, 18 fhe New York Tribune likes the practical way

in ihioh the President has met the questiong

The question is not betweem saving the Union in one way and
another, but between saving it in the practical way pointed
out by the President, or not saving it at all. He urges
Emancipation that the Nation may be saveds he does not and
never did seek to divert the War for the Union 'nto (sic) a
War for Emancipation. He simply proposes to save the country
by the shortest, easiest, surest way, and let Slavery abide
the consequences,

In dealing with the second phase of Lincoln's plan of reconstruce

tion again we find the attitude of the public divided on the merits of the

provisions, Lincolnts Proclamation of Amneatyze was isgued as an appendix

to the President's third annual message to Congress, December 8, 1863,

Within the next few days the editorial columns of the newspapers gave ex-

pression to "pros" and "cons™ on this subject,

The editors whe wefe willing to denounce the proclamation were

vehement, The New York Daily News, which was considered by some as the

personal organ of Jefferson Davis, "mildly characterizes the message as 'The

Despot's Edict?, pronounces it *a wild, unjust, and impracticable plan for

the consummation of Abolition,"™ and a 'treacherous and despicable plot.'" It

denied that such & .scheme had any resemblance to self government and bore

18 Egitorial; "The President's Recommendations” » The New York Times,
December 3, 1862, 4.

19 Editorials "The Presidentts Message", New York Daily Tribune,December 2,

1862, 4. ,

20 For a detailed treatment of this proclamation and other related procla-

mations ef, Chap. I,
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rather the countenance of tyranny, It felt that compliance with such a plan
would be a betrayal of the principles of the Fathers ®by a mean and treach-
erous trick, whioh would eternalize discord, suspicion, and hatred between
the sections,™ In conclusion, it hardly became less appreciative. "'Mr.
Lincoln's present Message reveals the radical policy in all its disloyal,
disunion, and anti-republican aspects, and consigns its author to eternal

infamy."'n The New York World expressed itself on the plan with the laconio

"toimply absurd'™ and also severely attacked the basis of the plan,

The World charges the president with political duplieity;
avers that the Message 'trims with marvelous adroitness
between the two factions of the Republican party' and says
furthers 'As a means of recovering the South and reconstruct~
ihg the Unlon, his soheme 18 simply absurd . « o o 1t 18
clear, then, that Mr. Lincoln's scheme is not only prepos=
~terous in itself, but that it is the very height of absurdity
to pretend to find authority for it in that part of the Consti-
tution which guaranteex to the States a republican form of
Government, It is well adapted for immediate political effect
in the North, and for obstruotion and defeating the object of
the war in the South, 122

A German and a Frenoch paper evidently favorable to the Confederate cause

attacked the plan from the political angle., The Staats Zeitung (New York

Staats Zeituné) .considered that the President had now given indication that

he ‘had become an extreme radical beeause the plan gave evidence of sanction-

ing Summerts state suicide theory. The Courrier des Etats Unis believed that]

the primary object of the President's plan was to secure for himself the

21 An exerpt from an editorial of The Daily News of New York quoted in an
editorial "The Press on the Message", New York Daily Tribume, Dec. 11,
1863, 4.

Quoted in an editorial of the New York Daily Tribune, loc. Cit.,
| December 11, 1863, 4. Italics not in original,
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r,nomination. Furthermore, it felt that the only result of the plan would
be jnereased irritation within the rebellious states because of the nature

of the conditions stipulated.z3 These papers were not alone in their

attacks on the plan from the political viewpoint. The Journal of Commerce
of New York was of the opinion that the plan was "utterly abolitionist and
jts suggestions as impracticable."™ It did not believe that Lincoln's scheme
was & plan of pacification, but rather a devioe to continue the effect of
the measures of the abolitionists in the South,

The plan embodied in the proclamation whioch Mr. Lincoln

propogses to issue sounds very much like a ukmse from the

chambers of an autocrat, instead of the voice of an or-

dinary man, temporarily representing the Constitutional

Government of the United States,.24

Having viewed a few of the gemeral adverse oriticisms of the

Proclamation of Ammesty, we endeavor now to attain equilibrium on the issue

by presenting a few of the favorable comments. The National Intelligencer

did not feel capable of giving an suthoritative opinior on the plan., Its
editorial staff had not had time to ponder the views of the President with
care. They felt that the problem was too complex and impoﬂ:ant to warrant

a hasty judgment, Yet, after the first perusal of the message, they felt
favorable toward the tone of the message, even though they were "'not at all
sanguine as to the degree of success whioch is likely to attend the particu~

lar mode of the proceeding marked out by the President for the 'reconstruc-

tion of the Union « o o +'25 The New York Times is a bit more decisive in

2% Tvid., 4.

2¢ Tpid., 4
o ]
25 tgd an edjtorjals "The National Intelligencer on the Message",
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jts favorable comment, The editor thinks that the most striking feature of
the message was the section pertaining to the revival of state government
of the South ag they are redeemed from the rebel power. He states that the
President commits himself for the first time to a definite policy and method
of reconstruction, He felt that the President went eounter "to the project
which had been so vehemently advocated, of reducing the redeemed States to a
territorial ocondition that they may continue to be directly governable by
the Federal authority...." He then proceeded to examine the plan point by
point, In conclusion he says;

We believe that the oloser it (the plan) is examined the

more it will be discovered to be completely adapted to the

great end desired, The public mind, after due refleection,

we have not a doubt, will accept it as another signal
illustration of the practiocal wisdom of the President,.26

After treating of the particular value of lincoln's proclamation te this

country and to Europe,2T +the New York Daily Tribune also offers a bit of

applause to the President; "Thanks, then to our President, for the wise
humanity and generous impulses which prompted the issue of his Prooclamation
of Amnesty! It must be that in this sign we shall conquer,"28

We might conclude these general favorable comments on the plan

with the views of a conservative and radical paper respectively. The former,

The Commercial (New York Commercial Advertiser) touches a point that the

26 Editorials "The President's Message™, The New York Times, December 10,
1863, 6., Italics not in original. .

27 This will be discussed in a later section of this chapter,

28 Editorialy; "The President's Message", New York Daily Tribune, December qu
1863, 6. .




griter has dealt with in an earlier chapter on the constitutionality of
fincoln's plan. Thig point is the influence of the Supreme Court upon

exeoutive proposals,

tThis strong and positive langusge will meet the approval
of all loyel citizens, who will note at the same time that
the President deoes not los:nsg_.ﬂ of his often-reiterated
assurance that these laws and proclamations stand subject
$o the affirmation by the Supreme Judiciel authorityee.s
The Message and the Proclamation accompenying it ere marked
by all that tenderness of feeling toward his misguided
felleow~citizens that has characterized Mr. Iincoln's former
utterances. Here are no acerbity, no threats, no malice,
no blind or flery seal; but we have an exhibition of chari
and kindly re arg---a sincere and pitying longing for the
Teturn of the wanderers to the fold from which they have
strayed, The Message is wise and humane, and, as such an
exemplification of the best qualities that compose the
character of the President,!4?

the latter, The Evening Post, (New York Evening Post) comments in & like

straing

*Nothing, it must be admitted, could be more us or
lenient toward the Rebels; they have put themselves beyond
The pale of law Dy thelr imsanity; their properties are
already declared oconfiscated and their lives are in jeopardy;
and, if they continue contumacious, the whole of the beautiful
region they inhabit will be inevitably overrun by our armies,
their fields laid waste, their cities and towns desolated, and
their homes pillaged. But in this dire strait the President
offers not only a peace which shall save them from the miser-
ies of war, but an honorable pardon which shall endue them
with all the attributes of the citizen. The very condition,
moreover, on which they are asked to accept these boons, is

a beneficent one~-~the renunciation of that monstrous idol of
Slavery, which has been the source of all their sacrifices

and sufferings and woes,tS0

29 Quoted in en editorial of the New York Daily Tribune, Loc. Cit.,
December 11, 1863, 4, ,, |

80 Quoted in an editoriel of the New York Daily Tribume, Ibid., 4.
_—
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These few faots outlined above will give us at least a general
jdea, if not entirely adaequate, of the oriticism of the Press concerning
the Proclamation of Ammesty. Many of the editors of the newspapers cited
above did not stop, a8 we might expect, with a general oriticism. In view
of this faoct we may now turn to a few of the particular points eriticized.

In the beginning of our section on the more refined comments of
the Press, we might ask this question; Did the Press feel that the procle-
pation had any particular value? The answer is in the affirmative. The

Yew York Times offers a few reasons, It is of the opinion that two cardinal

———

requirements are necessary for any plan of reconstruction. Any satisfactory
plan, it feels, must secure a TRUE and & SAFE federal restoration. It con=-
sldered that the basis of the plan was sufficient to preserve the integrity
of the states and thus secure a TRUE federal restoration in name and in fact,
It believed that a SAFE federal restoration could be attained through the
Lincoln plan by the oath of loyalty, by pardon, and by a renewal of civil
rights, With these conditions fulfilled it would necessarily follow that the
unrepentant traitors would be deprived of the malign use of civil power,
"The plan, in principle and epplication, is perfectly adapted to the exigeno;;r
and will be approved by the loyal people,"S1

Even more specific and detailed in pointing out the wvalue of the

plan is the Chieg_g_g_ Tribune, The editor prefaced his remarks with the

81 Editorialy; "The President's Plan of Reconstruction™, The New York Times,
Decenber 11, 1863, 4. ,
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conviction that the plan would be a "theme of intense and fruitful excite-
pent." He believed that the plan would be productive of beneficial results
in Europe because it would reassure the foreign nations tlat there was no
struculent, bloody-mindedness® prevalent in the Federal Government, a
fiection that rebel emissaries hed spread in Europe., He was of the opinien
that the plan ought to quell the storming criticism of the Copperheads in
the North and would calm the fearful and encourage the weak among the loyal
northerners, Finally, he held that the great and important effect of the phq
if it were to be of any great wvalue, would have to be beneficial to the
southerners. Time would tell, but there were high hopes of important re-
sults from that quarter. The reasons are evident;

Thousands are sick and tired of the whole thing. Thousands

never had any stomach for it, We believe there are thousands

who will hasten to avail themselves of this amnesty, as soon

as they can be protected and feel safe in it, And the more

that flee to it for refuge, the safer it will grow,52
This last point concerning the value of the plan to the south is worthy of
& more detailed discussion.

Almost all the editors were of the cpinion that the plan to be of

any practical value must be considered feasible and beneficial by the

southerners. 1In addition to the points made by the Chicago Tribune stated

above, we might add that some considered the plan's chief value to be &

moral one, This is the opinion of The New York Times. The plan according to

52 Baitorial; "The Message", Chicago Tribune, December 14, 1863, 2,
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the 2_1_:;2 wes not caloulated to stir up a counter-revolution, but rather to
predispose the common people of the South to an early and cheerful sub-
mission, once the northern armies had advanced into thelr territory. The
purpose of the plan according to this paper is

To wean the people from the desperation into whioch the rebel
leaders had sought to plunge them by the representation that
there is no such thing as yielding but at the cost of per-
petual vassalage, We must, therefore, expect that the results
of the Proclamation will only gradually reveal themselves, and
must await them in patience. That they will come in due time,
and in & very valuable shape, we have no doubt....The Amnesty
Proclamation takes away all inducement to follow the Slave
Power to 'the last ditch' and die with it there, By proffering
reinstatement in every right and privilege valuable to an Amer-
ican oitizen, it, in fact, makes all such desperation morally
fi.ml:»cmsi.l;a].e.:f'3 - - ‘

All this conjecturing and opining on the part of the northern Press|

is all very interesting and enlightening, but the comments of the southern
Press is still more interesting and enlightening! The Richmond, Virginia

Daily Dispatch did not mince words when it gave an estimate of the value

of the plan, Considering the procleamation to be "an insult and outrage to
the common humanity and common sense of mankind,® the clever editar proceeds
to give an explanation of the plan as it had been suggested by an English

sorrespondent of the North, In brief the interpretation was this; Lincoln's

administration was acoused of emdeavoring to protract the war for the sole
purpose of cresting a continual military necessity in the South in order to

satiate the appetite of the northerners for seiring and dividing the entire

33 Editorial; "How the Ammesty Proclamation Works," The New York Times,
December 30, 1863, 4, .
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jand and property of the South., For these purposes the operations of the
porthern military were designedly postponed and peace offerings were made.
gaving scorned the terms of the proclamation point by point, the editor

continued;

Is it not evident upon the mere statement of the case, that
Lincoln's amnesty was never expected or designed by himself
to have any other effect than irritation and insult to the
Southern people? No one knows better than Abraham Lincoln
that any terms he might offer the Southern people which cone
template their restoration to his bloody and brutal Govern=
ment would be regretted (sic) with scorn and exeeration, If,
instead of devoting to death our President and military and
oivil officers, he had proposed to make Jeff. Davis his
successor, Lee Commander-in-Chier of the Yankee armies, and
our domeatic institutions not only  rec ognized at home but
readopted in the Free States, provided the South would once
more enter the Yankee Union, there 1s not & man, woman, or
child in the Confederacy who would not spit upon the Erogosi-
tion. We desire no companionship upon any terms with & nation
of robbers and murderers. The miscreants, whose atrooities
in this war have caused the whole civilized world to shudder,
must keep henceforth their distance, They shall not be our
masters, and we would not have them for our S1aves,

The attitude of this southern paper seemed merely to be expressing the views

of the rebel congress.35 The New York Times said that the rebel congress

treated the proclamation “with sovereign contempt." The reasons for such an

34 News articles "late Southern News; Ammesty of the President Spurned,"
New York Daily Tribune, March 26, 1864, 1l; it is a reprint of "lLinocoln's
Annesty” Irom the Richmond, Va., "Dail 1y D:l.sps.teh March 19, 1864,

56 Interesting is the comment made by the New York Daily Tribune on the
attitude of the rebel leaders and non-slaveholderss "Of ocourse, the
master-spirits of revolt WILL NOT be conciliated. They have staked their
all upon the cast, and must stand the hazard of the die, But what pos-
8ible motive will non-slaveholders have f'or persisting in rebellion after
receiving due notice of the issuing of the Proclamation?,... Depend on
it, this Proclamation, if seconded and sustained in the loyal States,
will go far to break the back of the Rebellion,"” Editorial; "The
President's Message," New York Daily Tribune, December 10, 1863, 8.
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attitude appeared evident to the editor. The first was that every man of
the Congress was expressly excluded by the provisions of the proclamation
from 1ts benefits because they were toivil officers of the so-~called Con-
federate Government.! The second was that as slaveholders they would be
obliged to support the Emancipation Proclamation until it was deplared null
and void by the Supreme Court., Yet, this provision would be to them "like
holy water to the Evil One,"S6

Woe will now take up another point of particular comment, It is
evident that during the Civil War the North was not a little fearful of the
sympathy Eugope showed toward the South. Therefore, it would seem that any
measure that would endeavor to win over the European sympathy for the North
would be favorably received and valued highly. Was Lincolnts proclamation
of amnesty considered of value as an European appeaser? Yes. It seems that
the European Press had refrained frem publishing fthe ﬁendiah malevolence
betrayed by the Secession oracles.! Now, the plui of Lincoln properly
represented cannot but show "the regretful tenderness and kindly charity
wherewith the Rebel masses are contemplated by the President."37 Such a
clear menifestation must elicit from Liberal Europe ardent and active
sympathy.38 This is but another of the benefits to accrue from the procla-

mation,

6 Editorial; "How the Amnesty Proclamation Works," The New York Times,
December 30, 1863, 4,

37 Editorial; "The Presidentts Message"™, New York Daily Tribune,
December 10, 1863, 6,

38 1bid., 6.
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Someone might have wondered why no Press comments have been given
on Lincolnt's very last plan of compensated emancipation and recomstruction
| which he discussed with his Cabinet on the night of February 5, 1865, 39
Few questions could be answered more easily, Nicolay and Hay give us the

answerg

Few Cabinet secrets were better kept than this proposal of

the President and its discussion. Since the subject was in-

definitely postponed, it was, of course, desirable that it

should not come to the knowledge of the public., Silence was

‘rendered eagier by the fact that popular attentiom in the

North busiegoitself with rumors concerning the Heampton Roads

Conference,
No other contemporary evidence seems available except the notation of the
fect of the conference in the Diary of Gideon Welles. Under the title,
"onday, February 6, 1865," the Secretary of Navy mentions that a Cebinet
meeting had been held the evening before. The fact is mentioned that during
the conference the President proposed & scheme that he hoped would be suc~
cessful in promoting peace, After outlining briefly the details of the
scheme, Welles added that the scheme did not meet with favor and was laid
aside, He particularly noticed the sincere desire of the President to con=-
ciliate and effect peace., He was of the opinion that the President might be

overdoing the peace issue and causing distrust and adverse feeling, He also

believed that the proposed measure, even if it were a wise one, would not

89 This proposal is given in full ohapter 1, 1-2.

John G, Niocolay and John Hay, Abraham Lincoln: A Eistor;[, The Century Co.}
New York, 1890, X, 137,
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meet the approval of Congress which was then in a bad temper over the
gxecutive's earlier reconstruction attempts. No good results would acorue;
the rebel would misconstrue it if such an offer were made; and if it were
tried and werse wanting, it would do harm, These were his last words on the

matter.41

A perusal of the above gives ample indication of the variety of
comments entertained by the Press on Lincolnts plan of reconstruction as
outlined in our first chapter, A study of these commentzs also uncovers the
impossibility of giving a precise ewvaluation of the Press comments, Many
varieties of bias and prepossession have entered into the make-up of the men
who endeavored to express themselves on the point at issue., For this reason
it has been the poliocy of the writer not to attempt to criticize or evaluate
the comments, but merely to present the facts as he found them in the con=
temporary Press.

Possibly this gquestion has arisen in the mind of the reader, Would
not the attitude and comments of the Congressmen give also an expression of
public opinion? The writer agrees thet it wuld, but since he will treat
the relation bef:ween congressional and executive reconstruction in a later
chapter, he prefers to save the comments of the Congressmen as a part of

that problem, The writer has found the work on this chapter very interesting

41 Gideon Welles, Diary of Gideon Welles, Houghton Mifflin Co., New York,
1911, 11, 237.




and enlightening, He hopes the faots presented will help the reader to
,Ppreciate a little more the great struggle that our country and our

president were then experiencing.




CHAPTER IV

RELATION OF LINCOLN'S PLAN TO THE
EARLY CONGRESSIONAL PLAN

Generally, the moment one sees the word "econgressional®™ linked withf
ghe word "reconstruction™ his mind immediately recalls the Reconstruction
Aots, the names of Thaddeus Stevens and Charles Summer, and the vindiectiveness
of the congressional plan of reconstruction in effect in the South after the
civil War. In the present chapter we will _119_13 discuss the Reconstruction
Aots for we desire to deal with the first reconstruction legislation only;
that is, the legislation attempted by Congress up to the death of Lincoln,
April 18656; we are not at all interested in Stevens or Summer, but we are in-

terested in Henry Winter Davis, Representative from Maryland and in Benjamin

ade, Senator from Ohio. It is the bill introduced and fought for by these
o gentlemen, known to us as the Wade-Davis Bill, that will demsnd our atten-
ion., Other points, among which will be included the attitude, poliey, and
temper of the congressionals will be discussed in order to show the relation
of Lincoln's plan to the congressional plan of reconstruction. These few
points outline the purpose and the limitations to which the writer will re-
strict this chapter,

One obvious reason fa the limitations outlined is that with the
[death of Iincoln his influence came to an end.True, Johnson continued a plan

lof reconstruction very similar in essentials to Lincoln's plan, but Lincoln,
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after his death, could not personally do more to further the plan, nor could
the ideas expressed in Congress influence his perscnal plan regarding recon-
struction, While he 1live4 both could be done, Therefore, it is more import-
ant o point out the relations between the executive end eongressional plans
prior the death of Lincoly, another reason for limiting the present study to
the period outlined is thet an adequate treatment of the congressional plan lsJ
® whole; that is, from the beginning of December, 1863 to the final withdrawal
of the military from the gouth in 1876 , even in summary fashion, would over-
balance the present work, while no part would be treated sufficiently.

We have alreaqy outlined in detail Lincoln's plan of reconstruction)
In order, then, to point out the relations between the Lincoln and congres-
Sional plans it will be Rgcessary to mve adequate knowledge of the congres-
sional plan, fherefore, ‘the writer will endeavor to detail the early oongreaJ
sional plan, This outling wi1] include the origin of the congressional com=-
Bittes on the rebellious gtates , the bill pfoposed by this committee, a
disoussion of the main pojntg of the bill, with the concomitant criticisms by
*%fgressmen, the course oF the bill through the Semate, the fate of the bill
“* the hands of President Lincoln, and the radical group's retaliatory
"%aure, the Wade-Davis Mmnifesto, With a discussion of these points as s
hokg, ound, the second pax~t of this chapter will be devoted to the problem of

*h® relations betwsen the piams.

Sinoce we have meen the purpose, extension, limitations, and a few
of ¢ .
he preliminary facts Myecessary to an wnderstanding of this present

tha .
pt,?’ we will now turn <o a disoussion of the early congressional plan.

—————
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gt is evident from a perusal of the Congressional Globe that the greater

part of the discussion on the problem of the restoration of the rebel states
gook place in the House of Representatives. A "Select Committee on Rebellious
gtates”™ in the House under the leadership of Henry Winter Davisl of Maryland
originated what is now known as the Wade-Davis bill. At the time it was
called & "bill to guarantee to certain S8tates whose govermments have been
usurped or overthrown, a republican form of govermment." This title was
amended by the Senate on the suggestion of Senator B, G« Brown of Missouri

to read, "A bill concerning States in insurrection against the United
States."S However, for the sake of brevity, we will refer to the bill in
these pages a8 the Wade-Davis bill, It will be our aim in the first section
of this chapter to follow the bill through the House and the Senate, Of
course, the greater emphasis will be placed on the aotion in the House, It
would be impossible to c\.iiaeuss in detail all the speeches or even the main

points of the speeches in the House concerning the bill, A glance at

1 One wonders how much of Davis' opposition to Llncoln was based on personal
motives, Why did he oppose Lincoln? James Kendall Hosmer attempts to
give us an answer; "Davis, able and of high personal character, a cousin
of David Davis, of Illinois, Lincoln's intimate friend, had won the admira-
tion of the President, who greatly desired his friendship and support; but
Davis had taken a dislike to Lincoln, perhaps because the latter favored
the Blairs (Nicolay end Hay, Abraham Lincoln; A History, IX, 113.), which
developed into hostility extreme and vindictive. 1in spite of the bitter-
ness, Lincoln's all abounding magnanimity wrapped Davis within his regard;
the President could not win him, but he steadfastly endured, striking no
return blow," Hosmer, Qutcome of the Civil War, Harper and Bros., New York,
1907, 139, =

Cong, Globe, 1st Sess., 38th Cong., January 18, 1864, 259,
® Cong, Globe, Ibid., July 1, 1864, 3461,
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Appendix IV outlining in ohromological order the list of speeches on the bill
will give sufficient reason for this statement., Before we take up the dis~
oussion of the bill it will be helpful to have an understanding of the
attitude of Congress pﬂ.or to the adoption of the bill,

The attitude of Congress toward the Lincoln Administration during
tghe Civil War might well be represented by a wave. To the end of 1863,
congressional opposition was just & ripple on the sea of politics. The
nistorical faet .that Congress as & whole was decidedly with the administra-
t¢ion during the early stages of the war is evident,.4 "Congress passed an
act approving and legalizing *all the aots, proclamations, and orders of the
President....respecting the Army and Navy....and calling out, or relating to
the militia or volunteers from the States....'"™ The President signed this
bill August 6, 1861, Congress continued to baock t he President through 1862~
1865, At the time of the Ammesty Proclamation December 8, 1863, Congress was
still with him, John Hay, one of Lincoln's secretaries, who was on the floor
of Congress when the President's message and proclamation were read, recorded
that the approval of Congress seemed unanimous, Chandler, Sumner, and Wilson

spoke of the message with delight, and the strong conservatives, Dixon and

4 By this statement I do not mean to pass upon the judgment of Charles

Willis Thompson, The Fiery Epoch, 1830-1877, The Bobbs-Merrill Co., Indi-
anapolis, Ind., 1931, He is of the opinion that "At no time in the war
did Lincoln have Congress with him; it endured him, but only so far as it
had to with an enemy army just across the Potomac, Once, indeed, not even
that had prevented the House from passing a resolution of censure upon
him," 321, Thompson seems to have made too broad a statement here,

Molaughlin, 622,
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Reverdy Johnson, also approved. In the House some of the radicals, Boutwell,
garfield, Blow, were full of enthusiasm. Even Horace Greeley, who was also
in the House at the time, declared the message *'devilish good*.

In congratulating Lincoln conservatives vied with Radieals,

The President was greatly cheered, and with good resson; to

devise a settlement of this most difficult matter in a way

almost universally acceptable emong loyal men was an achieve-

ment indeed,$ :
Some of the most prejudiced Demoorats said little about the message; they
considered it "tvery ingenious and cumning, admirably calcoulated to de-~
ceive, "7

Soon, however, the ripple of opposition gradually grew inté a

noticeable wave. Even at this early date The New York Times did not trust

the attitude of Congress, It was fearful of opposition. "Of cowrse, Faction
will bark at it (Lincolnts plan), It is the very nature of Faction to fly at|"
any public good, But this manifestation of instinct will only be corrobora-
tive of the intrinsic ex-cellonoe of the plan"8 The Times certainly must
have sensed a storm. Though Stevens'! name is specifically mentioned among
the enthusiastic supporters of the President*s proposals, yet no one was
impressed by He Winter Davis' enthusiastic ménifestations. On December 15,

1863, Mr. Stevens reported twenty-three resolutions to the House pertaining

6 James Kendall Hosmer, Qutcome of the Civil War, Harper and Bros.,
New York, 1907, 138,

7 Frederic L. Paxson, The Americean Civil War, Henry Holt and Co.,
New York, 1811, 182.

® Rditorials "The President's Plan of Reconstruction" The New York Times,
December 11, 1863, 4. .




to the President*s message. Mr. Davis offered an smendment to the last
resolution of the list pertaining to the duty of the United States to guaran-
gee & republican form of government to the states in question. Thia point
gives us the key to congressional reconstruction. In the amendment he
offered the suggestion that a seleot committee of nine be named by the
speaker. The duty of this committee would be to report bills necessary and
proper for the execution of the guaranty., This amendment was offered as a
substitute for Stevens! last resolution. The amendment was adopted by a
yote of 91 to 80, Here, then, we have the origin of the "Select Committee on
Rebellious States,™9 |

We will now try to point out the min provisions of the bill which
were the focal points of most of the discussion. If the suwmary given here
is too brief the writer refers the reader to & more detailed stmﬁnry of the
bill in Appendix II,

The first two sections of the bill provide for the appointment of
a provisional governor and the preliminary steps he is to take for the
esteblishment of the machinery of the state government; namely, the enroll-
ment of all "male white citizems,"™ the administration of an oath to them,
and the calling of a convention. 10

The third, fourth, fifth, and sixth sections pertain to the dele~

gates to the convention, the election of the delegates, commissioners?

[——

i Cong. Globe, December 15, 1863, 33-34, passim.
0 Tbid., July 1, 1864, 344s.

o
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duties in holding the election, and the duties of the provisional governor,
respectively, 1
The seventh section is the most important section of the bill,

fere the requirements that must be fulfilled by the convention are outlined.
The convention must adopt the following provisions "hereby prescribed by the
United States in the exscution of the constitutional duty to guarantee a
republican form of govermment to every State, and incorporate these provisims
in the State Constitution."™ The provisions are;

First. No person who has held or exercised any office, civil

or mlitary, except offices merely ministerial and military

offices below the grade of colonel, State or confederate,

under the usurping power, shall vote for or be a member of the

legislature, or Governor,

Second, Involuntary servitude is forever prohibited and the

freedom of all persons is guarantied (sic) in said State.

Third, Neo debt, State or confederate, oreated by or under

The sanction of the usurping power, shall be recognized or

paid by the State,12
The eighth section provides for steps to reestablish a republican form of
government and to ordain and adopt a constitution.l$

The ninth section provides the measures to be taken if the con=-

vention refuses to establish the state government along the lines indicated;
the tenth, the duties of the provisional governor, until the state is recog-
nized by the Federal Goverrment,l4

The last four sections outline regulatery mseasuress the eleventh

11 mi4,, 3u4s,
12 Tvid., 3448,
13 1bid,, 3448-3449.
14 Tpid., 3a4s.
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P,ovidas for collection of taxes; the twelfth further emphasizes emancipa-

tion and states that a writ of habeas corpus is the remedy to be used if any

person is retained in involuntary servitude; the thirteenth provides the
penalty for violation of section twelve; the fourteenth denies citizenship to
any civil officer or any military officer above the rank of colonel,l®
Before we take up the main points of discussion in Congress oon-
cerning the bill, it is well to note the lack of any provision regarding the
congressional theory. Nevertheless, H. Winter Davis had very definite ideas
on the status of the rebel states;
In opposition to Lincoln's ide&yee..Davis maintained that the
seceding States were out of the Union-~=~2 proposition seo
vehemently announced in the preamble (of the Wade-Davis bill)
that the House rejected it, but the same idea pervaded the
resolutions which followed,l6
This fact is evident especially in the conclusion of the speech
of Davis, He says, "Until Congress has assented, there is no State govern-
ment in any rebel State, and none will be recognized except sich as recognize
the power of the United States."17 Undoubtedly, then, Davis was basing his
position on the "state suicide theory" outlined by Stevens at an earlier
dete, It is mtéresting to note the criticism of this theory by a severe

critic of the exeoutive plan, Representative Aaron Harding,

The gentlemen from Pennsylvania (Mr, Stevens) has more than
once declared in his place in this House that the seceded

15 1bi4., 3449.

16 James Kendall Hosmer, Outcome of the Civil War, Harper and Bros.,
New York, 1907, 140,

17 Gong. Globe., loc, Cit., March 22, 1864, 85, Appendix.




8tates are out of the Union, and constitute a foreign

country; that the Constitution and laws and all compacts

between the North and South have been abrogated and set

aside. We are thus told, after mearly three years of

terrible war to save the Union, that we have no Union; it

has been destroyed and has passed away. Nor have we &

Constitution, for it, too, has been abrogated.l8
¥r. Harding thought that it might calm the scruples of conscientious men to
tell them that the Constitution has been abrogated, but how could the men
who propose the bill forget that all their power is delegated by the Consti-
tution.1® This presented an interesting dilemme to the advoocates of state
suicide, but in the same speech Harding could find no other praise for the
exeoutive plan than that it was worse than state suicide, that it was
monstrous despotism, and that it was in diresct opposition to the Censtitu-
tion.zo

The bill came up for discussion in the House March 22, 1864, 1Ian

s speech delivered that day by H. Winter Davis one can find the main poini:t
that were to be insisted upon by those favoring the congressional plan, This
speech, which has been summariged and placed in Appendix III, is well worth
a perusal by the reader, Nearly all the arguments favori.ngthe bill end

opposing lIincoln's plan are there., Various important arguments will now be

18 Cong, Globe, lst Sess, 38th Congress, 853, Speech of Mr, Harding from
FTentucky, February 27, 1864, , :

19 1p14,, 855,
20 1bid,, 852853, passim.




discussed, 21

One very important point of the congressional plan, or of any

plan, as we have noted in the discussion of the problem of the constitution-

ality of Lincoln's plan, was the basis of the euthority for instituting and

carrying out the plan. Davis points out the congressionel authority very

clearly. He has recourse to Art. IV, Sec. 4 of the Constitution. It is his

opinion that

That clause rests in the Congress of the United States a
plenary, supreme, unlimited politiecal jurisdiction, para-
mount over oourts, subject only to the judgment of the

peo Jle of the United States, -bro.cing within its scope

every 1 g iglative measure necessary and proper to make it
effectual; and what is necessary and proper the Constitution
refers in the first place to ogs Judgment, subjeoct to no re-
vision but that of the people,

In order to bolster up this appeal to the Constitution, Davis refers to the

decisions of Chief Justice Taney in the Rhode Island cases,23

Another point is Davis' criticism of Lincoln's proposed "10% Plan'",

Davis believed that the military power was necessary to prevent further in-

surrection in any rebel state, "There is no rebel State hsld now by the

21

22
23

Some very excellent supplementary material on the Congressional viewpoint
is to be found also in a letter of H. Winter Davis to the editor of The
Nation, I, 680682, This letter appeared in The Nation, Thursday,
Wovember 30, 1865, It was written by Davis and dateds; "Baltimore, Octo-
ber, 18, 1865. This letter really falls into the period beyond the
limits se’c by the writer for the present chapter, but since it contains
much oriticism of the executive plan as such, the writer feels justified
in using it.

Cong, Globe, Appendix, March 22, 1864, 82; cf, Appendix III,

The case of Luther v, Borden has been cited and discussed in Chapter II,
61-62, when we dealt with the problem of the constitutionality of
Lincoln's plan, as the reader will recall,
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tnited States enough of whose population adheres to the Union to be intrusted

with the govermment of the State. 0me tenth eannot ocontrol nine tenths."24

He was unwilling to trust the authority of state governments to the doubtful
loyalty of the rebel States until armed rebellion ceased, and had been
*trampled in the dust™; until every armed rebel had vanished from the State;
until Southern independence and the possibility of Southern uprising were
jimpossible; until normal functions of the State had been restored according
to the provisions of the proposed bills To attain these conditions, Davis
recognizes three modes of procedwe, The first, a constitutional amendment
prohibiting slavery everywhere, which he rejects because it does not provide
for the civil administration. The second, Lincolnts plan as outlined in the
Amnesty Proclamation which he rejects because it pi'escribes

seeeBO guardianship of the United States over the reorganirza-

tion of the government, no law to prescribe who shall vote,

no civil functionaries to see that the law is faithfully ex-

‘ecuted, no supervising authority to control and judge of the

election..._l_z_g guarantee of law towtch over the organization

of the goverument,?25
Furthermore, he believes that the President's plan would not affect the
fundamental measure; namely, the existence of slavery, The reason is that thq
President’s plan ultimately leaves the decision on slavery in the state
courts; in his mind the state courts would always decide in favor of the

southern interpretation and, therefore, the slavery problem would not be

solved,26

24 Cong. Globe, Appendix, Mareh 22, 1864, 83. of. Appendix III,
25 Cong. Globe, Ibid., 84. Italics not in original.

26 Ibid., 84. Italics not in original,

. WG -




96,

The third main point deals withthe congressional solution., The
congressional plan would solve the judicial problem by precluding it. The
solution is to be attained by primarily considering the political guestion,
The means used would be the recourse to

i those States. Lo aposs wnch sortPiTomi e TE Cie

necessary to secure the permanence of republican government,

to refuse to recognize any governments there which do not

prohibit slavery forever.47
In other words, Davis advocated the necessity of satisfying the republiocan
principles by rescuing the states from rebel domination; by securing Congress
against the undivided and hostile vote; by protecting the rights of the negro
population; and by creating a body of friends for the United States interested
in fighting for its supremaoy.23 These things could only be accomplished if
Congress demanded that the states be reorganized on the basis of universal
suffrage. The result in his mind would be the security of & "permanent
foundation of American republicanism against the mutations of political life
and local hostilities in the Southern States...."29

One grave difficulty remained. The advocates of the congressional
plan knew that some state governments in the rebel states had already been

set up according to the provisions of the executive plan. What then should

be done with the state governments operating under the President's plan? The

27 Cong. Globe, }'_P_i_.g_., 85, Italiocs not in original,

28 What he really meant wes the creation of a body of friends for the
Republican party,

29 The Nation, Loc. Cit., I, 681,




congressionals believed that the Negroes were ostracized from these state
governments, Therefore, they oconsidered it impossible for republicans to
recognize the Presidentts govermments. They did not believe they should
hesitate in rejeoting them, for the reason, in their opinion, that "the
President's intermeddling is wholly illegal..."™ Congress alone could give
such govermments legal force by its recognition of them. Congress considered
itself to have é free hand in rejecting them, in fact, to be bound "to treat
them as mere nullities, to brush them away as so many cobwebs..." Finally,
they openly stated their objeotives;

The objeots to be kept in view are _t_g E'_e_g the force and

unity of the rebel vote in Congress; to rescue the States

from its domination; and to place in The hands of the colored
population political power, for their protection and our

sa.fetz.so

As has been noted above, these statements from The Nation were made publiec

by He Winter Davis in the latter part of 1865. and, therefore, postdate our
period; nevertheless, it seems that this position was a part of the congres~
sional platform from the begilmning, The congressionals were opposed to
Lincolnts plan and their one means of rejecting his plan was to deny recogni-
tion to the governments erected according to the executive plan, It is the
opinion of the writer that Iincoln sensed this ruse, and for this reason,
more-than for any other decided to oppose the Wade-Davis bill. With this

point, them, we bring to a close the discussion of the main provisions of the

30 71bid., I, 681,
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pill and of the concomitant critiolisms,

The points just discussed are but a very meager presentation of
the opinions expressed on the bill. A chronological list of the speeches on
the bill are presented in Appendix IV. This appsndix should give sufficient
proof for the above statement, Besides, it presents interesting points on
the course of the bill through the House. The bill passed the House May 4,
1864 by a vote of seventy-three to fifty-nine., The recording of the votes
of absent members the next day brought the vote to seventy-four to sixty-fourJ
On May 5, 1864 the House sent a message to the Senate informing them of the
passage of the bill and requesting the Senate to oconcur, The bill was re-
ferred to Mr, Wade from the Committee on Territories. He, however, did not
report the bill to the Semate until May 27, 1864.31 ost of the discussion
of the bill in the Senate was heard on July 1, 1864, The bill finally
passed the Senate by a vote of 26 to 3,

With the passage of the bill in the Senate we might say that
another act in the drama of recomstruction had been completed. Feeling had
run high during the last few trying days before its passage; Congress was on
edze, fearful of the fate of the bill at the President's hands the climax of
the drama was to be staged in the White Homse, A very vivid presentation of
the climactic scene is left for us in the diary of John Hay, one of Lincoln's
secretaries, The writer begs to insert here a rather long quotation, but he

believes the dramatic effect would be lost if he attempted a summary.

51  Purther details on the course of the bill through the Senate will be
found in Appendix V,
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July 4, 1864. Today Congress adjourned at noon....

In the President's room we were pretty busy signing
and reporting bills., Swmer was in a state of intense
anxiety about the Reconstruction Bill of Winter Davis.
Boutwell also expressed his fear that it would be pocketed.
Chandler came in and asked if it was signed., "No." He said
it would make a terrible record for us to fight if it were
vetoed, The President talked to him a moment. He saiq,
"Mr, Chandler, this bill was placed before me a few minutes
before Congress adjourns. It is a matter of too much im-
portance to be swallowed in that way.® ™If it is vetoed it
will damage us fearfully in the Northwest. It may not in
Illinois; it will in Michigan and Ohio. The important point
is that one prohibiting slavery in the reconstructed States,."

President. "That is the point on which I doubt the
authority of Congress to Act."

Chandler. "It is no more than you lave done you self,"

President, "I conceive that I may in an emergemey do
things on military grounds which cannot be done constitutionally
by Congress,"

Chandler. "Mr. President I cannot controvert your position
by argument, I can only say I deeply regret it."

Exit Chandler,

The President continued, "I do not see how any of us now
can deny and contradict all we have always said, that Congress
has no constitutional power over slavery in the States.”

Mr. Fessenden, who had just come into the room, said, "I agree
with you there, 8ir. I even had my doubts as to the oconstitu-
tional effiocacy of yowr own decree of emancipation, in such
cases where it has not been oarried into effect by the actual
advance of the Army."

President, "This bill and this position of these gentlemen
seems to me to make the fatal admission (in asserting that the
insurrectionary States are no longer in the Union) that States
whenever they please may of their own motion dissolve their
comection with the Union. Now we cannot survive that admission,
I am convinced, If that be true, I am not President, these
gentlemen are not Congress, I have laboriously endeavored to
avoid that question ever since it first began to be mooted and
thue to avoid confusion and disturbance in our commsels. It
wag to obviate this question that I earnestly favored the move-
ment for an amendment to the Constitution abolishing slavery,
which passed the Senate and failed in the House., I thought it
much better, if it were possible, to restore the Union without
the necessity of a violent quarrel among its friends, as to
whether certain States have been in or out of the Union during
the war; a merely metaphysical question and one umnecessary to
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be forced into disocussion.”

Seward, Usher, and Fessenden seemed entirely in accord with
this,

After we left the Capitol I said I did notthink Chandler,
men of the people and personally popular as he was, had any
definite comprehension of popular currents and influence~~-that
I did not think people would bolt their ticket on a question of
metaphysios,

The President answered, "If they choose to make & point upon
this I do not doubt that they can do harm. They have never been
friendly to me and I don't know that this will make any special
difference as to that., At all events, I must keep some consci-
ousness of being somewhere near right; I must keep some standard
of principle fixed within myself.%

This little scene has presented to us the fate of the bill, Here, too, we
find in express terms the reasons for Linocoln's pocket-veto., If we keep thesel
few facts in mind it is very hard to doubt the utter sincerity of lLincoln in
| performing this action. If, however, Chandler was perturbed, that fact 1is
noi:hing in comparison with the state of mind of Senator Wade and Representa-
tive H. Winter Davis. Congress had been adjourned, but they would strike
back in defemse of their position by snother means. The Press was a haven
of retreat from which they might counterattack, They would not wait till
the next session of Congress; they would let the world know by a statement
in the Press. This takes us, then, to a brief discussion of the Wade-Davis
Manifesto,

On July 8, 1864, President Lincoln issued a proclamation contain-
ing the reasons for his rejection of the Wade-Davis bill; yet, he was un-
willing to ocondemn the bill outright. He also stated that he had not defi-

nitely decided on any one plsn and that if some of the rebel states wished to

32 Lincoln and the Civil Wer in the Diaries and Letters of John Hay,selected
by Tyler Dennett, Dodd, Mead & Co., New York, 1959, 204-206,
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follow the congressional plan they could do so, A little less than a month
after the appearance of this proclamation, August 5, 1864, Benjemin Wade

and H, Winter Davis had published in the New York Tribune and other leading

papers throughout the country their answer to this proclamation, an able
and caustic protest against Lincoln's pocket-veto,

Again we are confronted with a long document which defies adequate
summarigation here, Therefore, the writer will point out the main points and
refer the reader to Appendix VI for & summary. The Manifesto is cex;tainly a
very able controversial document. The purpose of the Manifesto is very
clearly stated; namely, to inform the supporters of the Government and Coxgmi
to do their duty by checking the "usurpations" of the Executive., Three main
points follows (1) an attack on Lincoln's reasons for not signing the bill;
(2) an attack on the President's purpose to execute the bill as if it were
law, even though it was not enacted, by his plenary dictatorial power; (3)
the contrast between the Presidentts plan and the congressional plan. In
conclusion they urge the supporters of the administration and Congress to do
their duty.35 Before we conclude this section of this chapter, the writer
urges the reader to peruse the summary of the Manifesto iIn the appendix., Our

final word will be a comment by the editor of the New York Tribune on the

M¥enifesto,
The editor of the Tribume urges the reader of his pages to read the

Manifesto carefully. He then adds;

33

Editorial article on page following editorialss "To the Supporters of the
Government,” New York Tribune, August 5, 1864, 5; of, Appendix VI, ’
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We are moved, however, to add that, while we concur
in much of this protest we cannot regret the defeat of the
bill in question---and this far the reasons assigned by the
President viz; That, while the plan of reorganization and
readmission proscribed by Congress is very good and efficient,
we would not have the country precluded from adopting another,
"should such a course at any time seem expedient, We want no
better plan of freconstruction' than that of Congress, pro-
vided it can be carried inte effect; but Civil War ocreates
exigencies which cannot be foreseen; and we are unwilling to

that the Union shall be reconstituted in eny oneway or

at all, TFor that reason, we, While giving & hearty
aase’fE To many considerations urged by Messrs, Wade and Davis,
ere glad of the non-approval of their bill, 34

Having outlined the early congressional plen and a few of its
remifications we are now in a better position to understand the relations
between the congressional plan and Lincoln's plan which will be discussed

immediately.

On approaching the problem of the relations between the executive
end the congressional plans it is well to peint out explieitly what is meant
by this problem. The writer will attempt to compere the main elements of
the plans, This discussion will include a few rather obvious comparisons
concerning the authors, the elements, and moral aspects of each plan.

The two plans are very good subjects for comparison, They arse
identical in their general purpose; nemely, to restore the rebel states to
their proper relatlion with the Federal Government; they are similar with

regerd to a general basis; that is, each is based on a particular theory;

34 Editorials (No title) New York Tribune, August 5, 1864, 4.
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they are also similar because each recurs to the Constitution for its
authority. The first very obvious dissimilarity is to be found in the fact
that the authors of each plan belong to different branches of the Federal
government., The Executive bases his plan on the "theory of the indestructi-
bility of the Union", while the "theory of state suicide™ is cited as the
foundation for the congressional group. The Executive has recourse to

Art. II, Sec. 2 of the Constitution which implicitly conteins his "war
powers" for the authority to reconstruct, while Congress refers to Art. IV,
Sece 4 for its authority. These points suffice to point out the general
relations between the plans,

What, then, are some of the particular relationships? In compar-
ing the elements of each plan it may be well to point out the time element,
Linocoln's plan for restoration began early in the war, It has been outlined
in the first chapter that Lincoln indirectly attempted to restore the rebel
states by offering them compensated emancipation. This he thought would be
an effeotive measure to meet the main problem of the war, the slavery ques-
tion, and bring the rebel states back into the Union. Even though this
measure féiled it is worthy of nqte. When the events of the war brought the
necessity of restoring the conquered states into their proper relation with
the Union, he proposed his Ammesty Proclamation, December 8, 1863, Congress
did not begin any definite action for the rebel states until over & month
after the promulgation of the President's proolamation, Congress, further-
more, had no plan ready for the states to adopt until almost six months

later. The time element is a significant fact. What were the rebel states
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which were in & position to accept reconstruction to do during that six
months period? Civil war was unique in our history. The Executive had very
extensive power, Could these states be expected towait until the Congress
of the United States decided to act with the Executive or until Congress
itself proposed a plan of restoration? What is the légical conclusion? An
answer to these questions will be attempted in the final chapter of this
work on the progress of Lincoln's plan in the rebql states,

We will now focus our attention upon & comparison of the consti-
tutive elements of the two plans., H, Winter Davis and Beﬁja.min Weade have
outlined m their famous Menifesto the major points of contrast;

Mark the Gontrast}

The bill requires a majority, the
proclamation is satisfied with one-tenth;

the bill requires one oath,
the proclamation another;

the bill ascertains voters by registering
the proclamation by guesses;

the bill exacts adherence to existing territorial limits,
the proclamation admits of others;

the bill governs the Rebel States by law, equalizing all before
it,
the proclamation commits them to the lawless discretion of
military Governors and Provost-Marshals;

the bill forbids electors for President,
the proclamation and defeat of the bill threaten us with
civil war for the admission or exclusion of such votes;

the bill exacts exclusion of dangerous enemies from power and
the relief of the nation from the Rebel debt, the prohi-
bition of slavery forever, so that the suppression of the
Rebellion will double our resources to bear or pay the
national debt, free the masses from the o0ld domination of
the Rebel leaders, and eradicate the cause of the war, the
proclamation secures neither of these guaranties., It is
silent respecting the Rebel debt and the political exclu-
sion of Rebel leaders; leaving Slavery exactly where it
was by law at the outbreak of the Rebellion, and adds no
guaranty even of the freedom of the slaves he undertook
to manumit,
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It is summed up 1n an 1llegal oath, without a sanction, and,
therefore, void,.3%
As one might expect, the cc;ntra.ats are very striking and not a little bit
biased in favor of the congressional plan. A stricter a#ulysis of some of
the points menti oned here, by recowrse to chapter I and the first part of
this ohapter, will result in a more objeotive comparison.
The disparity between a majority vote demanded in the bill and the
"10%4" minority of Lincoln's proolamation is not as great as it seems to be.
If one admits the exceptions expliscitly stated in each bill; if one realises
that Lineolnts "10%" means "a number of persons not less than one-tenth in
nupber of the votes cast in such State at the presidential election of the

year of our Lord one thousand eight hundred and s ....;"3‘6 if one

realizes that a large number of the voters of 1860 were killed during the
period 1861-1863, he will understand that the contrast on this point is not
overwhelming; yet, there is a difference.

The oath doﬁmded by Lincoln is quite mild in comparison with the
one required by the congressioﬁala. No wonder the latter insisted upon the
so-called tiron-clad' oath of July 2, 1862, Lincoln was satisfied if the
retwned prodigal swore to supporl:; protect, and defend faithfully the
Constitution snd the Union. The ocongressionals demanded an oath obliging
the prodigal son to swear that he had never wilfully borne arms against the

United States, that he had never voluntarily given aid, countenance or

36 pditorial articles ™To the Supporters of the Goverument," New York Dai_]_.z
Tribune,August 5,1864,6. Colwmetric arrangement not in originals

36 Wicolay aud Hay, Works, IX, 221, of. Chap. I, 19,



106,

ocounsel to the rebels, and that he had held no office under the confederate
government. Only after these conditions were sworn to, could he then affirm
his allegiance to the Constitution without any mental reservation or purpose
of evasion. Finally, he must swear to disoharge faithfully the duties of
the office he is about to enter upon. There is, of course, no memtion in
the latter oath concerning the support of the congressional acts. There is
| yot one point more of major importance. A perusal of the oath seems to ime
pose such severe restrictions upon the returning rebel that the oath seems
to contradict some of the qualifications outlined in the bill itself. The
oath seems to exclude all persons that participated in any degree in the
rebellion. The bill (Sec. 7) excepts those who had held merely ministerial
and military offices Bolcw the grade of colonel,S7

It is true that the bill outlines in detail the duties of the
provisional governor with regard to the registration of the voters. lincoln's
Amnesty Proclamation had no specific provisions regarding registration.
However, the Proclamation about Ammesty, March 26, 1864, which most certalnly
must have been known to the authors of the Manifesto, designates the pro-
cedure to be followed by those administering the oath. As part of this pro-
coedure the one who adminisgters the oath is to submit the original records of

the oaths as soon as possible to the Department of State.S8

57 Por Lincoln's oath of. Nicolay snd Hay, Works, IX, 220 or Chap. I, 18;
' for the required Congressional cath of. Select Statutes Illustrative of
the History of the United States, 1861-1398, edited Dy William MacDonald,
Vo5 oM Tl o~ NevwYorE—YO05, 45-47.

38 Niocolay and Hay, Works, X, §9-80.
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The difference between the existing territorial limits outlined
in the bill and the "boundary, the subdivisions,,....as before the rebellion,”
which Lincoln wished to obtain, is a point of oonbrist in words only, with
exoeption of Virginia,

Undoubtedly the passage of the bill would have established the
government in the rebel states under federal law, while Lincoln's restored
states would be governed by martial law up to the time whemn the loyal group
might be able to enforce the former civil law, Here is a marlked contrast,

On the question of recognizing the elestors, the civil war threat
feared by the congressionals seems to be a gratulitous assumption. The re-
sults to be achieved by the bill as outlined in this same point provides for
definite guaranties. Lincoln's plan very decldedly exoluded classes of the
rebel leaders.5? The slavery question was not definitely settloa by Lincoln
because he felt that a constitutional amendment was nocessary."o As regards
the Confederate debt, it is highly probable that Lincoln was silent about it
because he felt he could not in justice lay down a condition 1like the one
contained in the songressional plan, or possibly he never gave this condition
a thought.

The writer believes the main points of contrast just diseussed are

sufficient to show the major differences between the comnstitutive elements of

39 1bid., IX, 220-221; X, 68-59; Ch. I, 18.
WA Joint Resolution proposing an amendment to the Constitution to abolish
slavery having passed the Semate, failed of the necessary two-thirds ma-
Jority in the House, May 31, 1864."™ Lincoln and the Civil War in the
Disries and Letters of John Hay, footnote 2, 206,
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‘the two plans in question. We will now endeavor to show a few relations that

might be called moral relations. The writer has gathered these comments from

various sources and will offer them merely as comments, The reader may form
his own opinions,

The general oriticiem of Lincoln's plan from the moral aspect has

been very fevorable., Isaac Newton Arnold, Representative of Illinois, in a

speech before the House March 19, 1864 said that "...his (Lincoln's treatment

of the rebels in his Ammesty Proclamation) treatment is today, as it has been

from the begiming, generous, humane, and magnanimous, such as 18 becoming
the head of & great and Christian nation."$l At an earlier date, Hemry

Champion Deming brought out a few aspects that are very necessary for the

attainment of & proper perspeotive of lLincoln's plan. In his conclusion he

notes one essential, undeniable quality of Iincoln's plang

But when we consider that by & stern implication of law,
according to its authoritative expounders, all distinotion
between guilt and innocense in the insurgent State is also
confounded, and that the loyal within the limits of the civil
war are subjeoted to the same palins, penalties, and for-
feitures with the disloyal, a case so pitiable is stated
that it should eppeal to heaven and earth for relief.

It is to this precise anomaly that the President's plan
addresses iteelf....

The task essayed is one of infinite difficulties and
embarrassments, and no plan of restoration devised by finite
wisdom would approximate toward completeness at the Outset,
because the facts upon whioh it should be based are to &
great extent prospective, and becsuse it must comstantly
modify emd change itself ascording to new developments as
it advances into the future....

If you demand just now and here a thorough and perfeoct

L

41

con§0 GlObQ, IDOQ cit‘, 11970

N—
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code and science of r econstruction, you must go to those

who enjoy special revelations and inspired prevision of

the future.ce.

While, therefore, in my judgment, the President's

plan is not beyond cavil, it is as complete and compre-

hensive as the intricacies of the subjeot and its present

development will permit, and it possesses also the rare

merit of being just to the Govermnment, just to the insur-

gent State, and just to the slavej.... :

These few words then give us some little idea of the moral tone of
lincolnt*s plan. In the opinion of the writer, the note of SOCIAL JUSTICE in
the strict sense, predominates the whole of Lincoln's efforts in his attempts
at restoration.

As we turn to the comments on the congressional plan the tone
changes. James Kendall Hosmer holds the opinion of Edward MoPherson regard-
ing the congressional plan. He says that Congress, assuming the incompetency
of the Executive to act, "laid down as a *Congressional plan' a scheme much
more severe and difficult than the one rejoeted;..."‘s The congressional
plan is evidently dominated by political motives., There was little humane
feeling or consideration of the feelings and difficulties of the southerners.
It was striot and harsh, a fine example of vindiective justice, not so much

ex amore recti ordinis as ex amore rerum politicarum. In all there seems to

be a self-justifying or conscience salving attitude underlying the actions
of even this early congressional plan.

In conclusion, then, we might glance at & seene which took place

42 1p54., 854, February 27, 1864,
43 Hosmer, 140,




—
110,

very shortly after the death of Lincoln. Instead of a day of mourning which
courtesy, if not respect, for a great man would demand, one finds that
"April 15, 1865, was a day of cheer and hope to the Republican leaders in
Congress.” President Linooln had died at 7422 that morning. A brutal
murder had removed sn obstacle from the path of thelr progress; this was
shocking but providential, according to them. "'The feeling was nearly
universal' that the change in the Presidenoy *would prove a godsend to the
country.'® The reason for the elation was Lincoln's "tkmown policy of tender}
ness to the rebels.'™ At the very moment of Lincoln's death the Republican
leaders were preparing for a desperate struggle which would have meant sur-
render by Lincoln or & wrecked second administration, A caucus was held by
this group a few hours after Lincoln's death "tfor the purpose of considering
the necessity for a new Cabinet.!"™ This all hi.ppened on Saturdey.

On Sunday Senator Ben Wade of Ohio » speaking as the head of

& committee of Congress leaders who visited Lincoln's successor,

said exultantly: *Johnson, by the gods, we have faith in youl

There will be no further trouble with rebels now.! That same

Sunday evening, (April 16, 1865) Senator Charles Swmer and his

friends held a meeting at the office of Seoretary of War Stanton

at which plans were discussed for substituting_ their scheme far
reconstruction for that of the dead Lincoln----dead about forty

hours. %4

Thus the astage was being set for the tragedy which has come down
to us in the pages of history, as the Reconstruction Era. New characters,

however, were to take the lead in Congress, One author in commenting upon

4
Charles Willis Thompson, The Fiery Epoch, 1830-1877, The Bobbs-Merrill
Co., Indisnapolis, 1931, '32'5'«'321{1
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the work of H, Winter Davis seys, "Davis, a man of great ability, would have
done irrepareble harm to this country had he not died in 1865."45 Neverthe-
less, Davis®' position was filled by & man, as worthy as his successor,
Thaddeus Stevens., This is & sad note on which to end our ehnpter. We are
gled that the limits set in our introduction inoluded only the early
congressional plan and its relations to Lincoln's plan. One wonders what

would have heppened IF LINCOLN EAD LIVED.

4 1pid., 321.




CHAPTER V.
LINCOLN'S PLAN IN EFFECT

The problem to be considered at present is to determine the sig-
nificance of Lincoln's plan in operation. It is the purpose of this chapter
to show the actual progress of Lincoln's reconstruction plan in the rebel
states. The oblivion which has enshrouded lincoln's plan has left the im-
pressicn that the plan never materialized, never had any effect. The fact
that the congressional Reconstruction Acts actually restored the rebel states
to their proper reletion with the Union favored this position, However,
though it seems obvious, this is not true. Lincoln's plen had a very definite|
effeoct on some of the rebel states. At the outset, we must concede that
these effects of Lincoln's plan were not lasting, but that is another ques-
tion. How could lincoln protect the governments restored according to his
plan from the fatal blow by Congress? Lincoln was endeavoring to hold the
ground he had gained when the assassin's bullet struck him down.

It is evident then that this chapter will have to be limited. The
reconstruotion of all the rebel states will not be discuesed in these peges,
Only those states that were affected by the Lincoln plan will be treated.
Even of those concerned, all the actual steps taken toward restoration will
not be completely outlined., The reason for this limitation is to be found
in the fact that many of the efforts of the states concerned are very similer

and would result in needless repetition of procedure., However, the essential

- 112 -
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differences will be adequately pointed out.

A study of Lincoln's plen in effect results not merely in a chrono;
logical statement of the various steps taken in the rebel states but also in
a discussion of certain problems that were concomitant with the reconstructim
procedure itself. Furthermore, there are very distinct periods in the
actual reoconstruction process; namely, the early reconstruction efforts sane-
tioned by Lincoln before the Ammesty Proclamation and similar efforts after
the promulgation of the proclsmation., Finally, the obstacles laid in the
way of the stutos by Congress must be given a prominent place in the problem
as a whole,

Before we endeavor to discuss the actual steps toward sto.té restos
ration, it is necessary to understand some of the fundamental problems or |
difficulties that had to be solved, Even though the preceding discussions
have not ‘ltreued the fuct, nevertheless one might have gathered from
Lincolnt's posit-;ion that he favored the idea of viewing reconstruction from
the practical rather than from the theoretical viewpoint. In the begimning
the determination to follow sﬁoh a procedure presented aifficulties, We have
seen that theories concerning the status of the rebel states were taking very
definite form. Iincoln himself had a very definite theory of his own. Yet,
he preferred to look upon reconstruction as a practical problem. The re-
markable feature of the whole problem is that Lincoln's theory worked hand in
glove with his position regarding reconstruction as a praoctical problem, This
faot will become evident as we trace the reconstruction processes in the

verious states. However, Lincoln very emphatically stated this position in
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his last public address. Lincoln favored meeting the situation as he found
jt. ™We simply must begin with and mold from disorgeniged and discordant
olomtl."l He wasg sorry to admit that useless disoués:lon over theories of
reconstruction had resped no more fruit than discord among those who should
have been united. For this very reason he affirmed that he had purposely
forborne any public expression upon the question of the status of the rebel
states, He then adds,

As appears to me that question (the status of the rebel states)
has not been nor yet is, a practioel material one, and that any
discussion of it, while it thus remains preactically immaterial,
ocould have no effect other than the mischievous one of dividing
our friends. As yet, whatever it may hereafter become, that
question is bad as the basis of a controversy, and good Tor
nothing at all--«a merely pernicious abstraction....

ﬁt us &1l join In doing the acts necessary to restoring
the proper prectical relations between these States and the
Ualon, and each forever after innocently indulge mis own opin-
Ton whether in doing the acts he brought the States from with-
out into the Union, or only iave them proper assistance, they
never having been out of it,.*

Furthermore, the absence of any very definite plan to be followed by those
states willing and capable of coming back into the Unicn before the promule
gation of the Ammesty Proclamation is very apparent, Lincoln's orders to his
Ma jor-Generals were broad, HQ informed them to meet the situation as they
found it, That this was the procedure in those states is evident, for that

very practiocal process evoked this statement from the Press:

1 Nicolay and Hay, Works, XI, 85.

Ibid., XI, 88; Even though Linocoln says here that he refrained from pube
'H-c'fy expressing his opinion on the status of the states, yet this does
not deny the fact that he had a very definite theory. The statements
quoted earlier concerning Lincoln*s theory were private utterances,
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Those who are so busy with their fantastical, divergent end
contradictory theories and speculations as to how the Union
is to be, or may be rebuilt, seem entirely to overlook these
actical processes and facts which exist and are going on
Eo?ore our eyes, Even while they are wrangling and quarreling
about plans, the work is progressing upon 8 plan its own.d

These few facts give some definite evidence that Lincoln favored the practioa
viewpoint,

Another problem was thisg; What prineiple should be followed re~
garding the number of loyal citizens? Should any loyal group in any state
be capable of bringing about reeonstr;.lotion? Is the "10%" minority advocated
by Lincoln capable of giving a suffieient g@rmtoo ef' a fepublieap form of
govermment? 8hould a mjority of voters in a rebel state be required for
restoration? 1linocoln, as we shall see shortly, thought that as many loyal
citisens as eould be gathere;-l together would be sufficient to restore the
state during the period prior to his Amnesty Proclamation. After the Procla-
mation he favored the "10%" plan, Congress as we have seen in Chapter IV
demsnded & majority.® |

A third problem was a military one. 1In all of the states restora-
tion followed military occupation. The Union armies occupied the state with

or without battle and paved the way for restoration. A loyal group submitted

3 Editorial; "Union and Reconstruction; Their Mode and Conditions,” The
New York Times, August 25, 1863, 5,

4 his problem has been discussed at sufficient length in Chapter IV,
Therefore, the writer will not belabor the discussion any further, A very
able and lengthy objection to the "loyal minority plan® can be found in
Brownson's Quarterly Review, IV, #4, 488-480, October, 1863.

g
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and promised cooperaticn with any plan to restore the state to the Union. The
President generally permitted this loyal group to take the necessary steps,
and he obliged the military to cooperate with this group and see to it that
the necessary protection was provided, This problem will be discussed in
more detail in the second and third set-stions of this ohapter,

As & result of this military occupation, a political problem arcse,
0f course, all would not submit to the Union forces and many used every meens
at their disposal to oppose any measures favoring restoration. Furthermore,
there sometimes were two opposing factions of UNICNISTS., In loulsiana, for
example, & radical faction demanded reconstruetion only on the basis of
abolition. Another faction, called the "planting faction", drew up a plan
of its own and sent delegates to Weshington to present i1ts interests and
desires,®

The conoluding problem we wish to note here is thisgs Could the
precise social and political conditions which existed before the war be re-
stored in the rebel states? A few idealists might believe this to be pos~
sible, but in general this lcould not be done, It seems quite evident that the
whole economic, socclal, and political organism which existed before the war
in the rebel states had been radically changed, "There is in them no recoge

nized civil authority, no established domestic order, no enforced law.™ Most

5 gaitoriel; "Union and Reconstruction; Their Mode and Conditions ,7 The
New York Times, August 25, 1863, &,
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of the able~bodied whites~-~the bulwark of the community---had fled, been
killed, or been driven into the rebel ranks by the Confederate conscriptioen.
Furthermore,

Houses and towns have been ruined, property has been destroyed,
trade has been annihilated, production has been stopped, by the

ravages of the successive armies that have fought in these

States and devastated them. 8lavery, the great social, econ-

omical, and political mainstay of the South, the backbone of the

Rebellion, and the cornerstone of the Southern Confederacy, has

been broken down, torm up, shattered and remt into & myriad

fragments...6

This summry though not detailed gives ample evidence of the

tremendous difficulties that must be encountered to even approach a remedy
by the reconstruction proocesses. With these few problems as a background we

will now take up the actual processes of restoration,

The November elections of 1360 offered conclusive evidence to the
legislature of South Carolina, at least, that the Union was doomed. On the
7th of December, therefore, an act was passed by the legislature calling a
state convention to meet at Columbia on the 17th of Descember for the purpose
of withdrawing from the Union. On assembling at Columbia the delegates dis=-
covered that an epidemic of smallpox was infesting the oity, so they adjoumeq
to Charleston, On the 20th the ordinance of secession by unanimous consent

of the one hundred and sixty~-nine delegates was adopted. South Carolina was

Ibid., 4,




118,

the firet to withdraw from the Union.”7 Mississippi followed South Carolina
by adopting the ordinance January 9. By June 8, 1861, all the rebel states
had withdrawn.8 We have just seen when the rebel states withdrew, now let us
turn to the problem of reconstruction,

In dealing with the early mode of r econstruction; that is, the
period of reconstruction prior to December, 1863, we will consider the status
of Missouri, Kentucky and Maryland. In reality they were never considered
out of the Union, even though in the case of Missouri the rébels gained con-
trol for a time, set up a rebel government and passed an ordinance of seces-
sion. A state of war had existed in Missouri for a year and a half. Once
the Confederates were driven out by the Union armies, steps were taken to re-
store Missouri to her former staﬁun. There were attempts at restoration in
other rebel atateé in this period, but, since confusion might result if the
process is broken up into two periods, the early procedure in these states
will be included in the third section dealing with reconstruction after the
amnesty.

In general, no restoration took place in any of the rebel states

7 Dooument Source Book of American History, edited by William MacDonald,
The ﬁmfﬁun Go., New York, 1928, .

8 It is not necessary for our purpose to give a detailed asccount of prooce-
dure in all the states, but it is interesting to note the date of the
ordinance of secession of the other states; "Florida, January 10; Alabama,
Januvary ll; Georgia, January 19; louisiana, January 24; Texas, February 1l;
ratified by the people, February 23; Virginia, April 17, ratified May 23;
Arkansag, May 8; North Carolina, May 203 Tennessee, May 7, by the legisla-
ture, ratified June 8. Mclaughlin, note 22, 603. It is also worthy of
note that Missouri, Kentucky, West Virginia and Maryland are not included
in this list,
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without first being preceded by triumph of the Union Armies. However, this
fact would not eliminate the possibility of finding a group of loyal citizens
in these states before the success of the military, just as it is equally
true that Confederate sympathi;ois remained after Union occupation. By
August, 1863, Missouri was indispﬁtubly in possession of the Federal Govern-
ment and her state govermment had been restored, By this t‘ine she had a
governor &s loyal as any; she had a legislature as staunchly Union as any
that assembled under the shadow of the flag; she had by this time made pro-
vision for the gradual emancipation of all the slaves within her borders; she
had 25,000 volunteers in the service of the Union and 60,000 enrolled militia
who had all taken and subsoribed to the vital oath of allegiance to the Con~
stitution of the United States; finally, she had her civil govermment re-
stored.® How was this restoration brought about? The loyal element scting

in primary ocapacity and through the convention deposed the rebel governor and

lature and ordered the election of a new one. They annulled the ordinance
of secession and registered statutes of fealty. The whole state in all its
departments and offices, with all its officers was reorganized, This work
went on slowly and steadily, regardless of factional differences, month after
month until the complete restoration was iccomplished. 10

In Maryland and Kentuocky no such process was necessary. It seems

9 Editorial; "Union and Reconstruotion; Their Mode and Conditions," The
New York Times, August 25, 1863, S, -

10 1bid,, 5.

appointed a loyal one, The delegates in convention dissolved the rebel legiss
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that the rebel element was for a time all but dominant. Maryland was saved
from revolution by the ingenuity of Governor Hicks. Kentucky was saved from
participation in the rebel cause by the forced resignation of the secession-
ist governor, Magoffin, and of members of the legislature who favored seces-
sion.

During this same period, the status of West Virginia was in
question, Western and Eastern Virginia were equally affected by the ordimm%
of secession ratified at the Richmond Convention. 1In the course of time the
rebel army was driven out of West Virginia. The people of this section, thenJ
gathered together and proceeded to restore the state government following a
procedure very similar to that outlined above concerning Missouri. 11 1he
question soon arose whether or not this government was the state government
of Virginia, I.i.ﬁooln, we know, considered the Pierpoint government as the
legitimate state govermment,

What was the position of some of the other States by August 186317
There were at that time three other states which were ready to be rebuilt. ’
Hope was also being entertained to inorease that number to six,

There are at this moment .three Southern States lying at our
feet, which have been thrown into disintegration and chaos
by the rebellion, but which are ready to be rebuilt, by the
hand of the master-builder and statesman, upon Union founda-
tions, ‘I refer to Tennessee, Missiesippi, and Louisiana,

Before Winter comes, or, at all events, before 1t 18 over,
their number will be inoreased by the addition of Alabama,

Arkansas, and Texas....
But at all events, at this moment our military lines

11 71bi4., 5.
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inolude all the State of Tennessee, excepting its eastern

or mountainous quarter, which is loyal already, and which

our troops will occupy &t convenience, We have also expelled
the rebel armies from Mississippi and command that State; and
the same may be sald of Louisiana, where only a few bandit
hordes oppose the authority of the government,l2

The early attempts at reconstruction regardless of problems and
difficulties of no small moment were encouraging to the President. However,
Lincoln hoped for larger and more successful movements after the promulgation
of the Ammesty Proclamation, We will now attempt to follow the restoration
plans in Iouisiana.

| Over a year before the "10%" plan was announced, Unien victories
on the Gulf coast brought the possibility of early reconstruction to Louisi-
ana, Military commissions were set up in the conquered state with a military
governor., At this time Lincoln favored the procedure in which the loyal
oitizens would take the first steps toward restoration. Therefore, when
Hon. John E. Bouligny, a citizen of Louisiana, applied to ‘him for permission
to attempt restoration, Linocoln obliged Bouligny with a letter to be shown
to Major-General Butler, Governor Shepley, and all having military and naval
authority in the state of loulsiana, The letter stated the purpose of
Bouligny's mission; namely, t o solicit loyal citizens to carry on the restora-
tion. Once such a group wa.sb formed they were to elect members to the congresﬂ

of the United States, establish a state legislature, and eleot state officers,|

12 1pid., 4.
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Lincoln's instructions to the military wass; "I shall be glad for you and
each of you, to aid him and all others acting for this ebject, as much as
possibles"™ In other words, he wanted the military to use all available means
of giving the people of louisiana & chance to express their wishes at the
elections; the military was to follow the forms of law "as far as convenient ,*
but they were to get the expression of the largest mumber of people possible;
2ll should "see how such action will commect with and affect the proclamation
of September 22, (Emancipation Proclamation); they were also to see to it
that the men elected were "gentlemen of character, willing to swear support
to the Constitution as of old, and known to be above reasQna.ble suspicion of
dupliecity."13 On November 21, 1862 Lineoln semt & letter to Governor Shepley
informing the governor of his wishes; "I wish elections for congressmen to
take place in lLoulsiana; but I wish it to be a movement of the people of the
districts, and not a movement éf our military or quasi-military authorities

there,"14

These instructions were followed out and on December 3, 1862 the
congressional elections were held, In accordance with Lincoln's wishes no

federal officer was a candidate and a half-vote was polled, The canvassing

13 w®1etter of Lincoln to Gen. B, F. Butler, Governor Shepley, and all Having
Military and Naval Authority under the United States Within the State of
Iouisiana, October 14, 1862," Nicolay and Hay, Works, VIII, 61«82, An
indorsement to this letter noted that similar letters were sent to General
Grant, Governor Johnson and others in Temmessee, dated October 21, 1862
and to General Steele,Governor Phelps, and others in Arkansas, November
18, 1862, 1Ibid., 62,

14 71bid., VIII, 80-81.
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committes affirmed that the election had been legal, Congress admitted the
representatives, 15 However, the necessary steps to restore the state govern-
ment moved much more slowly, Meanwhile, Lincoln published his Amnesty Proclas
mation. About a month later he sent a letter to Major-General Banks encourag
ing him to "proceed with all possible dispatch, using your own absolute dis-
cretion in all matters™ in order to restore louisiana as speedily as
possible. 18

On March 13, 1864, Lincoln sent a letter of welcome to Michael
Hahn as the first govern_.or of reconstructed louisiana, Since a convention
was soon to be held in Iouisiana, lLincoln offered some advice;

tNow you are about to have & convention, which, among other
things will probably define the elective frenchise, I barely
suggest for yowr private consideration, whether some of the
colored people may not be let in--~as for instance, the very
intelligent, and especially those who have fought gallantly
in our ranks, They would probably help in some trying time
to come, to keep the jewel of liberty within the family of
freedom, But thiz is only a suggestion, not to be publie,
but for you alone,? He afterwards gave to Hahn the powers
previously held by the military governor.

In April, 1864, a convention in Iouisiena created a comstitution
which among other things provided for the abolition of slavery., "The popular
vote in favor of this constitution was 6836 as compared to 1566 for rejection,
Sinoe the affirmative vote was more than ten percent of the voters of 1860, k

Linceln gave his full support to this new state gs:vernmuvl:.]-8 In the latter

6 1v1d., VIII, Note 1, 80,

16 Tvid., IX, 282.

17 pon C. Seitz, Lincoln the Politioien, Coward-McCann, Inc.,New York,1931,
18 J. G. Randall, Civil War and Reconstruction, 702, 403,
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part of this same year the elections to the state and federal offices were
held, These elections gave rise to factional diffioculties, probably at the
instigation of congressional sympathizers, and the validity of the elections
under state law was challenged. Faction also expressed itself in a bitter
military opposition to the new govermment of Louisiena, Lincoln was very
much displeased and sent a rather sharp criticism of the military activities
to Major-General Hurlbut, After pointing out that the military had over-
stepped its authority, Linocoln conocludeds

To make assurance against misunderstanding, I repeat that in

the existing condition of things in ILouisiana, the military

must not be thwarted by the civil authority; and I add that

on points of difference the conmending general must be judge

and master, But I also add that in the exercise of this

Jjudgment and control, a purpese, obviocus, and scarcely un-

avowed, to transcend all military necessity, in order to

orush out the civil govermment, will not be overlooked,l19
This letter solved the military difficulty but the politicel problem remained
Congress was to settle that,

As a prelude to the congressional action it is well to note what

Benjamin Wade and He Winter Davis thought of the govermments set up by
Iincoln in Iouisiana and Arkansas;

They are mere oreatures of his (Iincoln's) will, They cammot

live & day without his support. They are mere oligarchies,

imposed on the people by military orders under the forms of

eleotion, at which generals, provostemarshals, soldiers and

camp=followers were the chief actors, assisted by a handful of

resident citizens, and urged on to premature action by private
letters from the President,20

19 picolay and Hay, Works, X, 268-269,

20 Rditorial article; "To the Supporters of the Government," New York Daig
Tribune, August 5, 1864, 6, .
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These sentiments hint at the way the wind was blowing, Lincoln's efforts
would be held at naught, as soon as Congress was given an opportunity to act,
In the Senate, Feliruary 18, 1865, a motion was made by Senator

Pfrumbull for the recognition of the government of Louisiana, It was hinted
that recognition should also be given to Arkansas, MNr. Trumbull said:

The principle upon which the committee have reported this

joint resolution, if adopted by the Senate, would be made

appliocable of course to any other State, This had been

referred separstely to the committes, and it was thought

best to aect upon one case firstee
The majority of the Senate was unquestionably in favor of the resolutien,
but five Republican senators very ingeniously prevented its passage. Charles
Sumner was sustained by Wade and Chandler, purely from objective reasons, of
course, when the former asked for & postponement of the discussion., The
discussion was postponed from day to day. The resolution never did come to &
vote in the Thirty-eighth Congress. In concluding the congressional position
we have but to note;

Uncertainty concerning the louisiana question continued till

‘lincoln's death; ultimately the state found it necessary to

go the wretched road of reeonstruction which Congress was
later to prescri.be.zz

21 Cong., Globe, 2nd Sess,, 38th Congress 10l1ll, The Joint Resclution
conocerned is this; "Resolved,That the United States do hereby recognize
the govermment of the State of Loulslana, inaugurated under and by the
convention which assembled on the 6th day of April, A.D., 1864, at the
city of New Orleans, as the legitimate govermment of said State, emtitled
to the guarantee and all other rights of a State government under the
Constitution of the United States," Cong. Globe, Ibid., 10ll.

22 pandall, 702,
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Before we conclude this problem of reconstruection in louisiane, it
will be well to note Linocoln's last words on the subject, In his last public
address, April 11, 1865, he defended his position and clearly expressed his
views on the restored louisiena government. As regards the cemsure Iincoln
incurred from scme for a "supposed agenoy" of his in setting up and favering
the new state government of Louisiana, he answers, "In this I have done just
so much, and no more than the public knows,"23 He further adds that his
Cabinet gave wholehearted approval to his plans, He admits that he sent
several letters to General Banks but "Such has been my only agency in getting
up the Louisiana government."z" As to sustaining this government, he further
addsg

As to sustaining it, my promise is out, as before stated,

But as bad promises are better broken than kept, I shall

treat this as a bad promise, and break it whenever I shall

be convinced that keeping it is adverse to the public in-

terest; but I have not yet been so convinced,25
Iincoln here referred to the promise of proteoction to the restored state
governments which he made in the ammual message, December 8, 1863, It is
evident that he meant to do all in his power to see to it that this promise
was kept, He admitted that the number of loyal citiszens upon which the gov-
ernmment rested was only 12,000 and that it would be much better if the number
were 20,00Q 30,000 or even 50,000, It would be better, too, if the intelli-

gent negroes and those negroes that bore arms for the Union were given the

23 Nicolay and Hay, Works, XI, 86,
2¢ 1p14., 7.
26 71bid., 87.
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franchise, Nevertheless, he believed;
8till, the question is not whether the lLouisiana govermment,
as it stands, is quite all that is desirable, The question
is, will it be wiser to take it as it is and help to improve
it, or te rejeoct and disperse it? Can Louisiana be brought
into proper practical relation with the Union sconer by sus-
taining or by discarding her new State govermment?26
Lincoln then met the issue squarely. He believed that if the state government
were rejected and spurned, the Federal government would have dene its utmost
to disorganize and disperse the loyal citizens, In effect the Federal govern-
ment would have said to the white man, "You are worthless or worse; we will
neither help you or be helped by you;"™ and to the blacks, "This cup of
liberty which these, your old masters, hold to your lips we will dash from
you, and leave you to the chances of gathering the spilled and scattered
contents in some vague and undefined whem, where, and how, *27 om the other
heand, if the Federal govermment recognized and sustained the government of
ILoulsiana, the eonverse of all this would become true. The 12,000 would be
encouraged “to adhere to their work, and argue for it, and proselyte for it,
and feed it, and 'graw it, and ripen it to & complete success,"28 In conclud-
ing this speech, Lincoln made a general application that is v;ry important.

This statement should be kept in mind while reading the following pages,

What has been said of louisiana will apply generally to the
other States. And yet so great peculiarities portgn_ﬁ'o_;a'oh
State, and such important and sudden changes ocour in the same
State, and withal so new and unprecedented is the whole case

26, 1bid., 89.
27 71bid., 90.
28 71pid., 90.
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that no execlusive and inflexible plan can safely be pre-
soribed as to detalls and coIlat65213;"§ESE'EE§EEEE$S'hnd
Je plan would surely become & new entanglement.,
Important principles may and must be inflexible, 1In the
present situation, as the phrase goes, it may be my duty to
make some new amnouncement to the people of the South. I
am considering, and shall not fail to aot when satisfied that
action will be proper,.22

What did Lincoln mean by those last two sentences? What action was he con~
sidering? All these questions are unanswerable, Four days after these words

were spoken, Lincolnts lips were rigid, never to utter another command,

A very similar picture of reconstruction in Tennessee céuld be
outlined in detail, However, it seems unnecessary to r ecount the entire pro-
cedure again, The more striking points willbe pointed out, The early steps
toward restoration were taken under the guidance of Andrew Johnsen, ILincoln
had appointed him military governor of Tennessee shortly after the occupation
of that state by the military in 1862, Johnson had gathered together loyal
citizens who by convention and delegation initiated the restoration progra.m.sﬂ
Factional diffioculties alsoc arose in Tennessee, One faction favored Lincoln's|
plan, t he other considered the measures as irregular, In September 1864, a
convention was held in Nashville, which was followed by another in Jeamuary,

1865. These conventions were given little consideration for meany looked upon

29 1b14., 91-92.
30 4 fine treatment of these early steps will be found in an Editorial;

"Union and Reconstruction; Their Mode and Conditions™, The New York Times)

August 25, 1863, 53 of. also Nicblay and Hay, Works, .IX, 118-117, &
letter from Lincoln to Johnson,
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them as mere bodies of private citizens without valid authority., The work
of these conventions inaluded the abolition of slavery and the repudiation of
the secession ordinance, An election was finally held February 22, 1865, the
above mentioned amendments were ratified, and on March 4, W, G. Brownlow was
chosen governor., Just before Andrew Johnson assumed the Vice-Presidency, he
issued a proclamation recognizing that Tennessee had met Lincoln's conditions
regarding reconstruction. The presidential electors, chosen irregularly,
were neither recognized nor were their votes counted in the electoral vote of
1865, As regards the Congressmen from Tennessee, their positionwas identical
with that of the representatives from lomisiana., At the Thirty-seventh
Congress the state's representatives were recognized by the House, but neitbq
Senators nor Representatives were admitted to the Thirty-eighth(1863-1865),
Injury was added to insult in the case of the Tennessee Congressmen in Decem=
ber, 1365, for at the opening of the Thirty-ninth Congress they were denied
seats oeven though a citizen of their state was then President of the United
States,51 |

Very similar steps toward restoration were taken in Arkansas under
Lincolnts guidance, It seems that Arkansas went into the rebellion reluctant-
ly. If Union military support could have been given te Arkansas as it had
been given to Missouri, Kentucky, snd West Virginia, it is highly probable
that this state would have remained loyal, but lack of assistance meant that
she must sucoumb to rebel domination. Any Union expedition into Arkansas

was almost sure of success, but no steps were taken until August, 1863, By

51 Randall, 702-703 passinm.
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September, 1863 General Steele with his Union army had ocoupied Little Rock,
From here he set about to :gain control of a large part of the state. Almost
immediately a vigorous Union movement toward reconstruction was launched.
Meetings were held to restore the state according to the éonditiom outlined
in the President's Amnesty Proclamation.32 By December 29, 1863 some 7,000
citizens had voluntarily oome to Little Roek to t ake the oath of allegiance
and 5,000 joined the Union amy.33 January 5, 1864 Linocoln sent a letter to
Major-General Steele outlinimg the procedure to be followed. He wished that
Steele concentrate his attemtion on those distriets that were most likely to
accept the oath and other conditions, For the former he provided blanks to
be filled out and kept ss permanent records.54 In another letter, January
20, 1864, Lincoln outlined the procedure to be followed in the elections
which were to take place on the 28th of March,36
Meanwhile, a popular reconstruction movement had so far progressed

that a formel convention of delegates met at Little Rock January 8, 1864. In
reality the convention consisted of representative delegates from only ‘
twentyetwo of the fifty-four counties of the state, This convention adopted
an amended Constitution;

It declared the act of secession null and void; it abolished

slavery immediately and unconditionally; and it wholly re-

pudiated the Confederate debt, The Convention ordained a

provisional State government and appointed and inaugurated

Isaac Murphy provisional governor and adopted a schedule pro-
viding for an elsction to be held on March 14, 1864, to adept

32 Nicolay and Hay, Bistory, VIII, 409-411, passim,
33 Editorialy; "Progress in Arkansas," The New York Times, Dec. 29, 1863, 4.

54 yicolay and Hay, Works, IX, 277-278.
3  1bid., IX, 289-291,
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or reject the constitution and to elect a full list of State
;;:g g::\:tgeofﬁoors, a State legislature, and Members of
.

It seems that not all the details of the progress in Arkansas were sent to
Lincoln before he had written his letter of January 20th; however, as soon
as he had been informed, he acquiesced in the plans of the convention,37
The practiocal difficulties were solved by a proclamation issued by General
Steele, February 29, 1864, "t$The election will be held and the returns made
in sccordance with the schedule adopted by the Convention, and no interfer-
ence from eny quarter will be allowed to prevent the free expression of the
loysl men of the State on that day.'"38 fThe elections were held on March 14,
1864, The results of the election were the adoption of the Constitution by
a total vote of 12,179 to 226; Isaac Murphy was elected govermor. The votes
cast were representative of forty counties,

Within & month the oivil administration was functioning; the
legislature was orgeniged; and representatives were elected to Congress, The
Senators and Representatives went to Washington and presented their oreden-
tials, but Congress refused to admit them to s eats.$? Lincoln's only
comment on the stand Congress had taken was thiss »

I understand that Congress declines to admit to seats the
persons sent as senators and representatives from Arkensas,
These persons apprehend that, in consequence, you (Gen.Steele)

may not support the new State govermment there as you other-
wise would, My wish is that you give that goverrment and the

36 Nicolay and Hey, History, VIII, 415, ~
37 Nicolay and Hay, Works, IX, 304, A telegram to Governor Murphy.
38 Nicolay and Hay, History, VIII, 416,

38 Nicolay and Hay, Works, X, 139-140. A letter to General Steele.
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people there the same support end protection that you would if
the members had been admitted, because in no event, nor in any
view of the oase, can this do sny harm, while it will be the
best you can do toward suppressing the rebellion,40
Further sentiments of Lincoln on the position of Congress have already beem
outlined in our previous diseuuion on reconstruction in louisiana,
In concluding this topic of reconstruction in effect according te
Linecolnts plan we might say & word about the other rebel states, 3ome few
and uncertain steps were taken in other rebel states, For example, Lincela
sent his secretary, John Hay, with a commission as Major to Major-General
Quiney A. Gillmore, the commanding officer in Florida, Hay was to indioate
the steps to be taken.4l After the fall of Richmond, Virginia, April 3,18685,
Lincoln discussed reconstruction procedure with ex~Justice Campbell of the
Supreme Court, but this plan was broken up by Becretary Stanton. In the
brief span of a few days between these conferences and Lincoln's death,
nothing of note developad.“
i’he other States are hardly worthy of note, primarily, because of
unsuecessful attempts at restoration even after the rebels were conguered, as

happened, for instance, in Mississippi. All the states that actually were

seriously affected by Lihooln's plan have been discussed.

40 jNicoley and Hay, Works, X, 139-140, A letter to General Steele,

41 Don C. Seitsz, 401,

42 K fine article on these conferences according to supposedly-eye witnesses
is very interesting. of. Robert Si¢iles "Lineoln's Restoration Policy for
Virginia," Magazine of Ameriosn History, XXII, 209-223, and another
article by same title adding more data, 487-488,
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Lincolnts purpose was to anticipate the need of drastic
reconstruction, He desired to put his practical plan progressively into
operation as military victories brought the rebel states one by one under
Union control., At lesst he wanted some of the states to be sufficiently
advanced toward restoration that complete restoration wouldbe easy and
natural, Because of his practical viewpoint, he was willing to countenance
imperfections for. the sake of speedy and generous reconstruction. These
were his primary aims; they were not to be accomplished. "As often happens
in the American system of government, President and COngreSs had worked at
cross purposes, and nothing substantial had been aocomplished."“ The sad
note of Lincoln's plan according to some is the lack of a provision to bring

about the cendicio sine qua non; namely, the all important element of

COOPERATION between the executive and legislative branches. Yet, who could

blame him for not attempting the IMPOSSIBLE?

45 Rendall, 706,




134,

CRITICAL ESSAY ON AUTHORITIES

J~-~SOURCE MATERIAL.

Lincolnianas

Complete Works of Abraham Linecoln, ed. by John G. Nicolay and John Hay, new
and enlarged twelve volume edition, F. D. Tandy Co., c. 1905, Iincolniana
documents compiled by Lincoln's seecretaries,

A coﬁilation of the Messages and Papers of the Presidents, 1789-1897,
cﬁa

compiled by James D. Ki sons Volume VI contains the messages and papers
of Iincoln and Johnson, 1861.1869; dooumentary material, Government Printing
Office, Washington, 1896«1900, John G. Nicolay and John Hay, Abraham Lincoln,
A History, 10 Vols., The Centwry Co., New York, 1890; VIII, IX, X, were
very use%ul for our problem; as secretaries to Lincoln the authors were very
well equipped for the task undertaken, the references in the margin were
helpful but not always direct emough to make source verification easy,

Governmental Sources; A
COn?ouienal Globe, The Congressional Globe Office, City of Washington, 1861«
3 the material to be found in the Globe is invaluable for the comments
by Congressmen in Chapter II on the constltutionality of Lincoln's plan; in
Chapter IV on the congressional plan, and in Chapter V on the effect in the
rebel states; various appendices for Chapter IV will amply bear out this
statement, Dooumentary Source Book of Ameriocan Histo_xz, 1606-1926, ed. by
William MaoDonald, the an Co., New York, o Select Statutes and
Other Documents Illustrative of the History of the United States, 1861-1898,
ed. by William MacDonald, the Macmlllan Co., New York, 1909; these source
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tains sixty-two more doouments on the period 1861-1898 than the former work.
Readings in Ameriocan Constitutional History, 1776-1876, ed. by Allen Johnson,

oughton MffIin Co., New York, 1912 and Documents of American History, ed.
by Henry S, Commager, 8.S. Crofts and Co., Wew York, 1934. This work, though
in general good for the case references, yet omitted a full line in quoting
from 7 Wallace 726, the case being Texasz v. White without indication of the
omission. Commager, 61, Two other works should be inoluded here because of
the contemporary date they contain with reference to actions of Llncolns
Lincoln and the Civil War in the Diaries and Letters of John Hay, selected
b7 Tyler Deunsbt, Dodd, Wead and Co., Wew York, 1J%0; This an Intensely
interesting work as well as very valuable for the sidelights and incidents
mentioned; Hay scatters hames, nick-names, and Mother" names about like the
wind does snowflakes, but his comments throw a floodlight on the period.
Gideon Welles, Diary of Gideon Welles, Houghton Mifflin Co., New York, 1911.
3 Vols. Very 1Ittle can be found here concerning Lincola's plan.

Iist of Cases;
Prize Cases, 2 Black 635-699. (1862)
Texas v, iﬁite, 7 Wallace 703-741, (1869)
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Mississippi v, Johnson, 4 Wallace 475 (1867)
E?or?a v, Stanton, 6 Wallace 50 (1867)
Martin v, Mott, 12 Wheaton 19, (1827)

Luther v, Borden, 7 Howard 1-88 (1849)

Newspapers referred to;s
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The New York Times
Yew York Dally Irib

ridune
Thicago une
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New York Daily News
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New York Wor

Wew York Staats Zeitung \
New York Courrier des Etats Unis
New York Journal of Commerce
New York Commercial Advertiser
New York The Evening FPost

I1-««SECONDARY SOURCE MATERIAL.

James G, Randall, The Civil War and Reconstruotion, D. C. Héath and Co.,

New York, 1937; undoubtedly one of the best recent works on the subject; very
well documented and excellently writben; contains an ample bibliography,
885~924, which is selected according to subject matter, James G. Randall,
Constitutional Problems Under ILincola, D. Appleton and Co., New York, 1926.
X scholarly and Important study of such topices as treason, habeas corpus,
martial law, etc. John William Burgess, The Civil vand the Constitution,
1866-1876, C. Soribner's Sons, New York, 1002; one of the few histerians who
deals with the constitutional aspeot of Lincoln's plan in any detail; Doctor
Burgess (Ph.D,LL.D.) was professor of Political Soience and Constitutional
Law 1876-1912 and dean of the faculty of Political Science at Columbia Univerd
sity 1890~1912; his viewpoint on the lincoln problem is decidedly that of a
"gtate-Suicide™ theorist; his interpretations are the result of much reason-
ing and close argument, James Kendall Hosmer, Outcome of the Civil War,
Harper and Bros,, New York, 1807; A very fine general treatment of the probe-
lem, amply footnoted and fine oritical essay on sources, William A, Dunning
Essays on Civil War and Reconstruction and Related Topies, Macmillan Co.,
Rew gerf,' T598; Tine treatment of Reconstruction but very little on Lincoln's
plan, in faot it is not mentioned as such; has a clear and concise treatment
of the theories of reconstrusction. William A. Dunning, Reconstruction,
Political and Economic, 1865-1877, Harper and Bros., New York, 1907;

eritical essay on authorities is very good, 324-357; Lincolnts reconstruction
policy, 13«16, is just a general treatment, Andrew C. Mclaughlin, A Consti=
tutional History of the United States, D. Appleton-Century Co., New York,
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1935; exoeptionally good for some somstitutional aspects, but the author
does not pass judgment on the constitutionality of Lincoln's plan. Charles
Warren, The Supreme Court in United States History, Little Brewn and Coe,
Boston, 1923, ols.; & recognized authority on problems involving the
Supreme Court; his comments on the Prize Cases were very interesting.

W. L. Fleming, Dosumentary History of Reconstruction, 1865 to Present, A. H.
Clark Co., Clm'm';_lﬁ 1507, 52-7013.) discusses the theories of recone
struction very clearly, John Bach MoMaster, A History of the People of the
United States Durﬁ Lincolnts Administration, D. eton and Co., New York,
1927; A genera ory of the period; ample footnote references; clearly
written. Charlee Hallan MoCarthy, lLincelm's Plan of Reconstrustion, McClure
Phillips and Co., New York, 1901, The author's purpose seems to be to treat
the political events of Temmessee, Louisiana, Arkansas and Virginia from the
time of their secession to their restoration with some relation to Iincolnts
ideas and efforts toward restoration, He discusses lincoln and the Anti-
Slavery question, the rise of the Congressional Plan and the controversy be-
tween the lLegislative and Executive branches of the govermment in Johnson's
administration. A concise statement of Linecoln's plan is noticeably lacking,
The author's viewpoint is very mmch different from that taken by the present
writer. Charles Willis Thompson, The Fi och, 1830-1877, The Bobbsa=~
Merrill Co., Indianapolis, 1931; r?‘fo'érlo otes, but in general has good his-
torical data; helpful for various comments; he states in his preface that he
has written a great dedl on the subjeot during the last thirty years, Don
C. Seits, Lincoln, the Politieian, Coward-MoCann, Inoc.,, New York, 1931, a
book with & popular appeal, no footnotes. Frederic L. Paxson, The American
Civil War, Henry Holt Co., New York, 1911, a small general work on the subjeo%.
Semuel Knox Wilson, S.J., American Hictorﬁ, loyola University Press, Chicago,
1939; one of the finest and best organized texts on general American history;
the definition of reconstruction as well as others in the work are clear and
conoise., Albert J. Beveridge, Abraham lincoln, 1809-1858, Houghton Mifflin
Co., New York, 1928, (2 Vols.) ~Undoubtedly the best blography of lincoln
for the period i1t covers; one's only regret is that Béveridge did not live
to finish this work; his scholarly pen would gertainly have given us very
valuable information on our problem. Claude G. Bowers, The Tragic Era,
Houghton Mifflin Co., Cambridge, 1929; as the sub-title Informs us the book
deals with the revolution after Lincoln; was mot helpful for the problem.

Nagagine Artioles,

Orestes Brownson, "Art, IVe-~l., The Retura of the Rebellious States to the
Union. Letter from the Hon. William Whiting. New York Tribume, August llth,
1863, 2, Union and Reconstruction. Their Mode and Conditions., A letter
from Washington New York Times, August 265th, 1863." Brownson's Quarter
Review, Third New York Series, Vol. 4, #&, 481-511, a lengthy discussion of
& fiery editor on Lincoln's reconstruction sctivity. It would be too mild

a comment to say that Brownson was opposed to the executive action and merely
Xoites his sentiments; however, the article is very interesting, Orestes
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Brownson, "Art. V. Annual Message of the President to Both Houses of Congress,
Washington, December 1, 1862," Brownson's Quarterly Review, Third New York
Series, Vol, 4, #1, 88-116, This article is a commentary on the main péints
of Lincoln's speech te Congress. The tone of the article is wiversely
critical. Heary Winter Davis, "Winter Davis on Reconstruotion," Nation, I,
680. A letter to the editoer of Nation. It appeared in the magazIne Thursday,
November 30, 1865 but was written by Davis at Baltimore, October, 1865. It
is a lengthy eriticism of the Executive plan of recoamstruction. T.G.Shearman/]
"Power of Congress over Reconstruction,” Nation, II, 390, This article is
partioularly aimed at Johnson's endeavors toward restoration, but treats
primarily of "Ececutive Reconstruction," and therefore is pertinent to the
problem., One of the olearest articles of the opposition.
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List of Important Documents Pertaining to Lincoln's Plan

First Inaugural Address. Lincoln's ideas on slavery

as the only substantial cause of the Civil War,
Richardson, Messages and Papers, VI, 134,

Second Annual Message
Richardson, Ibid., 136.

Third Annual Message

Richardson, Ibid., 190,
Proclamstion of Amnesty

Nicolay and Hay, Works, IX, 218-223,

Proclamation About Ammesty. Supplementary proclamation
to first Amnesty Proclamation.
Hicolay and Hay, Ibid., X, 58-80.

Proclamation Concerning Reconstructiom,
Nicolay and Hay, Ibid., X, 152-154,

Lincoln's proposed resolution for Congress.
A subject for conference with his Cabinet,
Nicolay and Hay, Ibid., XI, 1=-3,

Lincoln's Last Public Address
Nicolay and Hay, Ibid., XI, 84-92.
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Appendix II A Summary of the Wade-Davis Bill

The first seotion of the bill provided that in the rebellious
states, the Fresident shall appoint a provisional govermor. The
duty of this official is to take charge of the civil administration
until the state govermment shall be recognized according to the
conditions laid down in the bill.

The second section declares that upon the cessation of military
resistance in any such state and after the people have sufficiently
returned to obedience to the Constitution and laws of the United
States, the governor shall direct his subordinates to enroll all white
male citizens resident im that state and to requost_e—ach to take the
oath to support the Constitution. Buring this enrollment those who
take the oath and those who refuse are to be listed. These lists
are to be returmed to the provisionad governor. If those who take the
oath are a majority, the governor by proclamation is to invite the
loyel people to elect delegates to a convention where they will declare
the will of the people to reestablish a state government subject to
and in conformity with the Constitution.

The third section pertains to the delegates for the convention.
The governor is to determine the number and the place for voting,
moanwhile, he isg also to provide sufficient military protection te
keep peace,

The fourth section provides for the election of the delegates by
loyal white male citizens and announces the qualifications whioh bar
one from being a delegate; namely, any perticipation, civil or military,
in the rebelliom.

The fifth section outlines the commissioners! duties in holding
the election, All voters are to be subscribed in poll~books. These
books are to be returned to the governor.

The sixth section explains the duties of the provisional governor
after the elections, He is to designate the place for the convention,
preside over the deliberations of the same, and administer the oath
of allegiance to each delegate before the latter takes his seat in the

convention,

The seventh section stipulates what the convention must accomplish.
In general, recognition of the Constitution and laws of the United
States must be declared. Then, the convention must adopt the following.
provisions, "hereby prescribed by the United States in the execution
of the oconstitutional duty to guarantee a rebublican form of govermment
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to every state, and incorporate these provisions in the state
constitutions
First. No person who hes held or exercised any office, civil
or milltary, except offices merely ministerial and military
offices below the grade of colonel, state or confederate,
under the usurping power, shall vote for or be a member of
the legislature or governor.
Second. Involuntary servitude is forever prohibited and the
freedom of all persons is guarantied in said state.
Third. No debt, state or confederate, created by or under
The sanction of the usurping power, shall be recognized or
paid by the state.

The eighth section provides for the steps to reestablish e
republican form of government, to ordain and to adopt the Constitution
containing the above provisions. This Constitution will be submitted
to the people of the state for adoption; if the majority of the people
adopt it, the governor shall certify the same to the President, who
after obtaining the assent of Congress, shall, by proclamation recognize
this and no other as the established government of that state.
Furthermore, from this date of recognition, the Semators, Representatives,
and electors may be elected in the said state.

The ninth section outlines the measures to be taken if the
convention refuses to establish the state governmemt on the conditions
outlined in Sec. 7. It will them be the duty of the President to
hold another convention when he sees fit,

The tenth section notes the duties of the provisional governor
until the state is recognized by the Federal Government. He must
see to it that the federal and state laws [ the laws of the state
in forde when the govermment was overthrmvn] and the provisions of
this act are enforced. Furthermore, the President is to appoint
such officers as are necessary for civil administration.

The eleventh section provides for the collection of taxes,
the requisite number of officers, and the use of the taxes.

The twelfth section stipulates that "all persons held to
involuntary servitude or labor in the states referred to are emancipated
and discharged therefrom, and they and their posterity are declared
to be forever free." If any such persons are retained in slavery, the
courts by writ of habeas corpus shall discharge them.

The thirteenth section provides a penalty for violeation of
Sec. 12; that is, a fine of not less than $1500 and imprisonment of
from 5 to 20 years.




The fourteenth section denies citizenship in the United States
to any rebel civil or military officer above the ramk of colonel.

141,

Cong. Globe, 38th Cong., 1st Sess., 3448=3449.
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Appendix III Summary of the 8peech of Henry Winter Davis Delivered
in the House of Representatives March 22, 1864
on Reconstruction in the Rebel States

The Bills "Mr, Speaker the bill which I em directed by the committee
- on the rebellious States to report is ome whioh provides
for the restoration of civil govermment in States whose governments have
been overthrown.

Purpose: "It prescribes such conditions as will secure not merely

civil government to the people of the rebellious States
but will also secure the people of the United States permanent peace
after the suppression of the rebellione...

Who should "It is entitled to the support of all gentlemen upon this
support it? side of the House, whatever thelr views may be on the

nature of the rebellion, and the relation in which it
has placed the people and States in rebellion toward the United States;...
It is also entitled to the favorable consideration of gentlemen upon the
other side of the House who honestly and deliberately express their
Judgment that slavery is dead.... It does not address itself to that
class of gentlemen upon the other side of the House...who look for
political allegiance to the men who head the rebellion in the South,
and say to them, let us

tOnoe more
Erect the standard there of ancient night
Yours be the advantage all, mine the revenge.!®
It purports, sir, not to exercise a revolutionary authority, but to be
an exscution of the Constitution of the United States, of the fourth
section of the fourth article of that Constitution, which not merely
confers the power upon Congress, but imposes the duty of guarantying
to every State in this Union & republican form of government. That
clause rests in the Congress of the United States a plemery, supreme,
unlimited political jurisdiction, paramount over Bourts, subject only to
the judgment of the people of the United §"Eates, embracing within its
soope every legislative mesasure necessary and proper to meke it effectual;
end what is necessary and proper the Constitution refers in the first
place to our judgment, subject to mo revision but that of the people.
It recognizes no other tribunal. It recognizes the juldg-
The extent of of no court. It refers to no authority except the judgm
the Tegislative ment and will of the majority of Congress, and of the
powers people on that judgment, if any appeel from it. It is
one of that class of plemary powers of a political
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character conferred on Congress by the Constitution, such as the author-
ity to admit new States into the Union, the authority to make rules and
regulations for the govermment of Territories of the United States....

The nature of "In other words what is that monster of politiocal wrong
the case which which is called secession? It is not, Mr. Speaker,
Congress must domestic violence.... It is not thvasion.... It is,
Eea% withs therefore, the act of the people of the States, carrying
with it all consequences of such an act. And therefore
it must be either a legal revolution... or it is a usurpation against the
authority of the United States, the erection of governments whieh do not
recognize the Constitution of the United States, which the Constitution
does not recognize, and, therefore, not republican governments of the
States in rebellionees.

Appeal to "The Supreme Court in declining jurisdiction of political
Taney's questions much as these, in the Famous Rhode Island ocases,
decision in declared, by the mouth of Chief Justice Tamey, in the
the R. 1. Presidency of John Tyler, during the southern domination
Cases to in support of the acts of John Tyler that & military

rt this government, established as the permenent govermment of &
prerogative State, is not e republican government in the meaning
of Congreas: of the Consiitution , and that it is the duty of Congress

to suppress it. That duty Congress is now executing by

its armies. He further said ih that case that it is the exclusive
prerogative of Congress---of Congress, eand not of the President-e=
to determine what is and what is not the established government of the
State; and to coms to that conclusion it must judge what is and what
is not a republican govermment, and its Judgment is conoclusive on the
Supreme Court, which cennot judge of the faot for itself, but accepts
the fact ddolared by the political department of the governmente....

Discussion (1) "What jurisdiction does the duty of guarantying
22 these a republican form of govermment confer, under such
questions: circumstances, upon Congress?i™

(2) "What right does it givel™

(3) "What laws may it passt"

(4) "What objects may it accomplish?™

(5) "What conditions may it insist upon, and what

judgment may it exercise in determing what it will do%ece.”

Condition of "There is no State some portion of whose territory is not
Rebel States  pressed by rebels in arms whom we have not expelled or
and 10% plan: whom we cannot expel. There is no portion of the

rebel States where peace has been so far restored that
our military power can be withdrawn for & moment without instant
insurrection. There is no rebel State held now by the United States
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enough of whose population adheres to the Union to be intrusted with

the government of the State. One tenth cannot control nine tenths.

Five tenths are nowhere willing to underteke the control of the other
five tenths...s You can get a handful of men in the several States who
would be glad to take the offioces if protected by the troops of the
United States, but you have nowhere & body of independent, loyal partisams
of the United States, ready to meet the rebels in arms, ready to die for
the Republic, who claim the Constitution as their birthright, coumt

all other privileges light in comparison, and resolved at every hazard

to maintain it....

Conclusion *In my judgment it is not safe to confide the vast
on this authority of the State governments to the doubtful
zoin:Ex loyalty of the rebel States wmtil armed rebellion shall

have been trampled into the dust, wntil every armed
rebel shall have vanished from the State, until there shalllbe in the
South no hope of independence and no fear of subjeotion, wntil the
United States is bearded by no military power and the laws can be
exeouted by the courts and sheriffs without the ever=-present menace of
military authority. Until we have reached that point this bill proposes
that the President shall appoint a civil governor to administer the
government wnder the laws of the United States and the laws in foree in
the States respectively at the outbreak of the rebellion, subjeet, of
course, to the necessities of military eccupation.
It is the policy of an ancient soldier that I adopts
*Trust none;

For oaths are straws, mens faiths are wafer-cakes,

And hold-fast is the only dog, my duck;

Therefore caveto be thy couseldr.®

When militery opposition shall have been suppressed, not merely

paralysed, driven into a cornmer, pushed back, but gone, the horrid
vision of cIvil war vanished from the South, then %ﬂ‘ upon the people to
to reorganize in their own way, subject to the conditions that we think
essential to our permanent peace and to prevent the revival hereafter
of the rebellion, a republicen government in the form that the people
of the United States can agree to.

Three modes » "Now for that purpose there are three modes
to attain indicated. (1) One is to remove the cause of the war

this purposes by an alteration of the Constitution of the United States
-prohibiting slavery everywhere within its limits. That,
sir, goes to the root of the matter, and should consecrate the nation's
triwmph. But there are thirty-four Statese---three fourths of them would
be twenty-six. I believe there are twenty-five represented in Congress;
so that we on that basis cannot change the Constitution.... If adopted
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it ( a proposed amendment) still leaves the whole field of civil sdmin-
istration of the States prior to the recognition of 8tate government,
all laws neocessary to the ascertaimment of the wlll of the people, and
all restrictions on the return to power of the leaders of the rebelliom,
wholly wmprovided for. .

The amendment of the Constitution meets my hearty approval; but
it is not a remedy for the evils we deal with. _
~ {2) The next plan is that inaugurated by the President of the United
States in the proclamation of the 8th of December, called the amnesty
proclamation. That proposes no guardianship of the United States over
the reorganization of the gove—rnment. no law to prescribe who shall vote,
no eivil funotionaries to see that the law is faithfully exeocuted,
no supervising authority to control and judge of the election....

- Now you will observe that there is no guwarantee of law to watoh
over the organization of that government. It may combine all the
population of a State; it may combine one tenth only; or ten governments
may oome competing for recognition at the door of the Executive mansion.
The Executive authority is pledged; Congress is not pledged. It may be
recognized by itary power and may not be recognized by the

civil power, so that it would have a doubtful existence, half civil and
half military, neither a temporary government by law of Congress, nor

a State government, something as unknown to the Constitution as the rebel
government that refuses to reocognize ite.eece

(How would the President's plan affect the existence of slavery?
The answer to this rests on the validity of the emaneipation proclamation.)
"8ir, if that proclamaticn be valid, then we are relieved from all trouble
on that score. But, if that proclamation be not valid, then the oath
to support it is without legal sanction, for the President can ask no
man to bind himself by an oath to support an wfounded proclamation
or an wnoconstitutional law, even for a moment, still less £ill it shall
have been declared void by the Supreme Court of the United Statese...

(But what is the proclamation which the new govermment must not
contravene?) The proclamation recognizes "That certain negroes shall be
free, and that certain other negroes shall remain slaves.® Therefore,
the proclamation recognizes the existence of slavery. Therefore, it does
not solve the fundamental problem of the war.

n "I do not desire to argue the legality of the proclemation of
freedom. I think it safer to MAKE IT LAW...."

"If the proclamation free a slave it diverts a right sanctioned by
& law which he cannot repesl; and if it be not repealed, it would seem
to protect the right it confers. Under the act of 1862 the President
is authorized to use the negro population for the suppression of the
rebellion; while the rebellion lasts his proclamation in law exempts
the slave from the dubty of obe his master, but after the reEeEIIon
Is extinguished the master's rights are in his own hands, subject only
To the opinion of the courts on the legal effect of the proolamation,
without & single precedent to sanction it, and opposed by the solemm
assertions of our Government against the principle worked to authorize it.
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Gentlemen are less prudent or less in éarnest than I am, if they will risk
the great issues involved in this question on such authorities before
courts of justice.

(3) "By the bill we propose to preclude the judicial question
by the solution of a political question. How so? By the paramount power
of Congress to reorganize govermments in those States, to impose such
conditions a3 i??ﬁﬁs__ieoesaary to secure the permanence of republican
government, to refuse to recognize any govermments there which do not
prohibit slavery forever.

What Davis ®Ay, gentlemen, tske the responsibility to say, in the face
wants Congress of those who clamor for speedy recognition of governments
o dos: tolerating slavery, that the safety of the people of the

United States is the supreme law; that their will is the
supreme rule of law, and that we are authorized to pronounce their will
on this subject. Take the responsibility to say that we will revise the
Judgments of our ancestors; that we have oxperienoo written in blood
that they have not; that we Tind now, whak they darkly doubted, that
slavery is really, redically inconsistent with the permenence of repub=
licean governments; and that being charged by the supreme law of the land
on our conscience and judgment to guarsnty, that is to continue, maintain,
and enforce, if it exist, to institute and restore when overthrown, repub-
lican governments throughout the broad limits of the republic, we will
weed out every element of their policy which we think incompatible with
its permanence and endurance. The purpose of the bill is to preclude
the JUDICIAL gquestion of the validity and effect of the President's
proclemation by the decision of the politieal authority in reorganizing
the State governmentsesss

Bntil gentlemen find such a limit to the discretion of Congress
under the paramownt duty imposed, not conferred, upon Congress to
guarenty republican governments, until gentlemen draw their line of
demarkation and show that Congress has not the jurisdiction to remove
what it thinks incompatible with the permanence of republican govermments,
I shall rest the argument where it is NOWeeee

Conclusions "Until Congress has assented, there is no State governmment

in any rebel State, end none will be recognized except
such as recognize the power of the United States. So that we come dowmn
to thisi...whether we will exert the power which the Constitution confers
upon us, and...whether in our judgment it is not time to assert that auth-
ority. (Davis refers to the doctrine of Daniel Webster to fortify this
point.) He (Webster) maintained it to be the grest fundamental of the
Americen Govermment thet legislation shall guide every political change,
and that it assumes that somewhere within the United States there is
always & permanent, organized legal authority which shall guide the
tottering footsteps of those who seek to restore governments which are
disorgenized and broken downe.
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This bill is an effort to inaugurate in this great emergency,
and to apply to the benefit of oursédves and our posterity this great
principle of Americen politieal law which was expounded by the first
greatest expounder of the Constitution."”

Cong. Globe, 1lst Sess., 38th Cong.,
Appendix, 82-85.
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1863

December 15

1864

January 18

February 16

March 22

April 19

April 20
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A Chronologicel Chart of Speeches in the House of
Representatives Pertaining to the "Bill to
Guarantee Certain States a Republican Form of
Government,®

Origin of Select Committe on Rebellious States
Cong. Globe, Ist Sess., 38th Cong., 33-34.

Mr. Davis of Maryland asks unanimous consent to report
from the select committee on the rebellious states
a bill to guarantee certain states & republicen form of
government, and to heve it ordered to be printed and
made the special order for first Tuesday of Bebruary,
after the morning hour, and from day to day umtil
disposed of.

Davis' motion was demied.

Ibid., 260.

Mr. Davis made same motion. The bill was reported
and read the first and second time. An order was given
to have the bill printed and recommitted to the
Comnittee,

Ibid., 668.

The bill came up for discussion for the first time.
Mr. Davis addressed the House on the bill.,

Ibid., Appendix, 82. cf. & summery of this

speech in appendix III of this work.
Speech of Mr. Beaman.

Ibid., 1243-1247.

Speedh of Mr. J. C. Allen.
Ibid., 1737.

Speech of Mr. Smithers.
Teid., 1739-1743.

Speech of Mr, Stevens. He offers a substitute for the
bill proposed by Mr. Davis. The motion of Stevens was
not in order.

Ibid., 1764.




April 29

April 30

May 2

May 3.

May 4
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Speech of Mr. Scofield.

Mr. Stevens offers an amendment to the bill, i.e., a
substitute for the bill under consideration.
Ibido’ 1970 pessim.
Speech of ¥r, Dawson. ==
Ibid., 1970-1974 passim.
Speech of Wr, Williams.
Ibid., 1974-1981.
Speech of Mr, Baldwin.
Tbid., 1981=-1985,

Speech of Mr. Thayer.
Ibid., 2002-2006.

Speech of Wr, Yeaman.
Ibid., 2006-2011.

Speech of Hr. Longyear.
Ibid., 2011-2014.

Speech of Mr, Domnelly.
Ibid., 2036=2039,
Speech of Mr. Denison.
Ibid., 2039=2041.
Speech of Mr. Stevens.
Ibid., 2041-2043,
Speech of Mr. Strouse.
Ibid., 2043-2049.

Speech of Mr. Perham.
Tbid., 2063-2067.

Speedh of Hr, Kernen.
Ibid., 2067-2069.

- Speech of ¥Mr. Gooch.

Ibid., 2069-2071,
Speech of ¥r, Ferry.

Ibid., 2071=2074,
Speech of ¥Mr; Wood.

Ibid., 2074=-2078.
Speech of ¥Wr. Kelly.

Ibid., 2078-2081.

Speech of Mr. Cox.
Ibido. 2095'21020
Speech of ¥r. Boutwell.
Tbid., 2102-2106.




May &
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Speech of Mr, Pendleton.
Ibid., 2106-2107.
The question of amendment and preemble voted down.
Vote on bill 73 yeas; 59 nays.
Bill passed. .
Ibid., 2107-2108.

Recording of votes of six Representatives on bill.
1l yea; 5 nays. Total count is: 74 yeas; 64 nays.
Ibid., 2132. '




Appendix V

1864

May 5

May 27

June 30

July 1
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A Chronological Chart of Speeches in the Senate
Pertaining to the "Bill to Guarantee Certain
States a Republican Form of Government."

"A Message from the House of Representatives, by

Mr. McPherson, its elerk, announced that the House

of Representatives had passed a bill (No. 244) to

guaranty to certain States whose governments have been

usurped or overthrown a republican form of govermment,

in which it requested the concurrence of the Senate,"
Cong. Globe, Ist Sess., 38th Cong., 2117.

"Mr. Wade from the Committee on Territories, to whom .
was referred the bill (H. R. No. 244) to guaranty to -
coertain States, whose governments have been usurped or
overthrown, a republican form of govermment, reported
it with amendments."

Ibid., 2510,

Senator Wade of Ohio made a motiom thet all prior orders

be postponed and that the bill be teken up by the Senate.

His motion was not carried. The discussion was péstponed.
Ibid., 3407.

The bill was brought up for discussion by Wade before
the Senate as a Committee of the Whole.

Three emendments had been made by the Senate Committee,
one pertaining to the salery of the provisional governor,
end two pertaining to a change of a phrase in Sec. 2e«-=
"all white male citizens" to "all male citizens™ and the

~ same phrase in Sec. 3, respectively. All three amend=-

ments were rejected because Wade desired the bill to be
disposed of as soon as possible. After the vote rejecting
the amendments was taken, Wade continued to outline

reasons for hurrying the bill through the Senate umaltered.

Senator Brown offered another amendment pertaining to
the status of the rebel states. Wade announced this
disapproval and continuwed with his speech.

Mr. Carlile then obteined the floor and favored
Brown's amendment. Discussion continued into the
evening session on the point of Congress' power to
guarantee to the rebel states a republican form of




July 2

July 4
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government. Wade defended the power, Carlile opposed
it on the basis that "every department of the Government
is equally bound" to insure a republican form of
government. Therefore, Congress ocould not demand this
power as its sole prerogative as the bill proposed.
He kept insisting upon the restoration of the old
government and not the imposition of a new government
a8 the bill proposed.

Ibid., 3448-3453, Rassim.

Speech of Mr. Carlile.
Ibid., 3451=-3464; 3457; 3459; 3460.
Speech of Mr. Wadd. .
Ibid., 3448-3454 passim; 3457; 3459; 3460.
Vote taken on Brown's amendment. It was adopted.
Ibid., 3460,
Mr. Sumner proposes an amendment. Debatey vote; rejection.
Ibid., 3460.
Mr. Trumbull asked for vote on bill. Vote was taken;
bill passed by vobe: 26 yeas; 3 nays.
Mr. Brown moved to amend the title of the bill to read:
"A bill concerning States in insurrection against the
United States.” The title was changed.
Tbhid., 3461.

Hessage: from the House: House disagreed toc amendment
of Senate and asked a conference on the bill., Davis,
Ashley, and Dawson were appointed menagers for the
conference.

Ibid., 3482.

Senate took up the bill again. Wade asked the Senate
to recede from its amendment and pass the bill.
The Sgnate receded.

Message from the House stating that the Spesker of the
House had signed the bill; and bill was then signed by
the president of the Senate pro tempore.




158

Appendix VI A Swmary of the Wade~Davis Manifesto as it
Appeared in the New York Daily Tribume, August 5, 1864

Definitions The Wede-Davis Manifesto is a document written by
Benjamin Wade and H. Winter Davis ocontaining the answer

of the congressional group to Lincoln's proclamation of July 8, 1864.

It is an able and caustiec protest against the President's action

of the pocket veto of their bill.

Purpose; "The supporters of the administration are respomsible
to the country for its conduet: and it is their right

and duty to check the encroachments fo the Exeoutive on the authority
of Congress, and to reguire it to oonfine itself to its proper sphere.
It is impossible to pass in silence the Proclamation without neglecting
that dutyeeee The Proclametion is neither an approval nor a veto
of the bill; it is therefore a document unknown to the laws and the
Constitution of the United States.

So far as it contains an apology for not signing the bill, it is
a political manifesto against the friends of the government.

So far as it proposes to execute the bill which is no law, it is
a grave Executive usurpation."

It is fitting that the facts necessary to enable the friends of
the administration to appreciate the apology and usurpation be spread b
before them.

Criticism:

A, The attack on Lincoln's reasons for not signing the bill.
1. Was the time element a reason worthy of the name?
a. The President signed other bills which were presented
&t the same time.

b. If the President wanted more time, he could have had it.
*Within that hour, the time for the sine die
adjournment was three times postponed by votes of
both houses; and the least intimation of a desire
for more time by the President to consider the bill
would have secured further postponement.”

The President had resolved not to sign the bill
before it was presented. "The time of presentation,
therefore, had nothing to do with his failure to
approve it."

2. Ignorance of the bill?

a. This is not a good reason either. "Ignorance of
its contents is out of the question." Why? The
bill was before the House for more than a month
and passed the Senate without material amendment.
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Furthermore, a bill substantially the same in material
points and identical in the pqints objected to by the
Proolamation had been laid before the President, at his
request, for consideration in the winter of 1862-1863.
"There is, therefore, mo reason to suppose the provisions
of the bill took the President by surprise.® In fact,
the very opposite was true. The President kmew the
provisions so well that he had decided upon preventing
the bill long before the bill passed the Senate. Proofy
Senator Doolittle's correspondence with General Banks'
department stating that Lincoln would retain the bill
and thereby defeat it. "Had the Proclamation stopped there
it would have been only one other defeat of the will

of the people by the Executive perversion of the Consti-
tution.®

Was the President's desire that the State Governments of
Arkansas and Louisiana be recognized a valid reason?

The President's governments in these states should be
overthrom.

(1) Because these governments are "shadows of governments,”
"mere creatures of his will," "mere oligarchies.”

(2) "The President, by preventing this bill from becoming
law, holds the electoral votes of the Rebel States at the
dictation of his personal ambitions.™

(3) The executive action presents to us a danger of
rebel supremacy in those States. "Seriously impressed
with these dengers, Congress 'the proper constitutional
authority,' formally declared that there are no State
Governments in the Rebel States, and provided for their
eroction at a proper time; and both the Senate and the
House of Representatives under the authority of what the
President calls the Free Constitution and Government of
Arkansas, rejected their Senators and Representatives.

The President's Proclamation *holds for naught!

this judgment, and discards the authority of the Supreme
Court, and strides headlong toward the eanarchy his
Proclamation of the 8th of December inaugurated."

(4) The Executive defies the Constitutional authority of
Congress which he granted in the Amnesty Proclamation.

Is the President's denial of the power of Congress & good
reason?
a. . "But the bill no where proposes to abolish Slavery in the

States.

The bill did provide that all slaves in the Rebel
States should be manumitted." Furthermore, Congress
gave the President the military power to suppress the
rebellion and, therefore, the authority he used to
emancipate the slaves.
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B. The attack upon the President's purpose to exeoute the bill
as if it were law by his plenary dictatorial power.
1. ™A more studied outrage on the legislative authority of the
people ham never been perpetrated.

Congress passes & bill; the President refused to approve
it, and then by proclamation puts as much of it in force
as he sees fit, and proposes to execute those parts by officers
unknown to the laws of the United States and not subject
to the confirmatioh of the Senate.

The President's purpose to instruct his military governmors
tto proceed according to the bill'~---a mekeshift to calm the
disappointment its defeat has occasloned---is not merely
a grave usurpation but a transparent delusion.

He cemnnot 'proceed according to the bill' after preventing
it from becoming law."

2. They believe the President held for naught the necessary prove
isions of 8eo. 7 of the bill.

a. The President holds for naught'! that resolve of Congress,
because he is wnwilling *to be inflexibly committed to
any one plan of restoration,' and the people of the United
States are not to protect themselves unless their enemies
agree to it.

C. The contrast between the President's plan and the congressional plan.
(This section is quoted in full in the text of the thesis.)

Conclusions "Such are the fruits of this rash and fatal act of the

Presidente«~a blow at the friends of his Administration,
at the rights of humanity, and at the principles of republican govern=
ment.

The President has greatly presumed on the forbearance which the
supporters of his Administration have so long practiced, in wiew of the
arduous conflict in which we are engaged, and the reckless ferocity of
our politieal opponents.

But he must wnderstand that our support is of a cause and not of a
man; that the authority of Congress is paramount and must be respected;
that the whole body of the Union men of Congress will not submit to
be impeached by him of rash and unconstitutional legislation; and if he
wishes our support, he must confine himself to his executive duties--
to obey and execute, not make laws--to suppress by arms armed Rebellion,
and leave political reorganization to Congress.

If the supporters of the Government fail to insist on this,
they become responsible for the usurpation which they fail to rebuke,
and are Justly liable to the indignation of the people whose rightsand
security, ,committed to their keepling, they sacrifice.

Let them consider the remedy for these usurpations, and, having
found it, fearlessly execute it."

Editorial:s ™To the Supporters of the Government,"
New York Daily Tribume, August 6, 1864,5.
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