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It was formerly assumed that the allodinm of the land
wax i the King, althongh there gradually grew a hesi-
tancy about removing the chiefs and temants without
cause. King Kawchameha T was finally’ persaaded o
miake it division of the lund in such nmnner that it would
be possible for himsell and his subjects to have sueh an
interest in the land that there could be no arbitrary
removal of the people from the land they occupicd. It
wis finally decided that the king should vetain his private
Lmd, onethird should go to the chicfs and one-thivd to
the tenants whe actually tilled the soil.,

After a good deal of controversy as to the terms of the
holdings and the rules to govern the allotment, the
“Mehele” or Great Division of 1848 was carried into
effect, '

The islands weve primarily divided into districts and
the districts weve divided into aliwpuags, the largest of the
grants, Within the vhupuae were vavions flis or simaller
divisions, some of which were merely divisions of the
alinpuaa for the sake of ¢ouvenience to the owner of the
ahupuaa and others were what were termed 15 lupouos,
wr Iis owned by, an outside party and having no relation
to the ahupuea, further than being sitnated within its
boundary. Usually the /1i comprised one picce of ground
but frequently an I/ will be found ‘which iy divided into
three or more lelcs or jumps, situated in ditferent parts
of the akupuaa or even in different aimpuaaa. Ocmion-
ally these weve further divided.
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Aside from the holding referred to above, were the
holdings of the small tenant or actual tiller of the soil.
These consisted of hix house lot and the small amount of
Lind which he had been permitted by his over lovd (the
svstem of laud tenures being not unlike the feudal sys.
tem) to hold and work for hizs own use subject to the
tax of his superior.  During the division these grants to
the tenants were terwed “kuleana awcards,” or merely
“Kuleana.”

Nince the year 1839 the rights of persuns with respect
to the fishery eujoyed by the konohiki avd the common
people have heen regulated and defined by written laws.

Oviginally, the King granted to a high chief or other
in high rank an ehupuaa, or large section of land, which
usnadly ran from the mountaing to the sea and included
as well the attached fishery, so that the chief would have
varied ground from which to gather wood, thatch, ti
leaves, and on which to grow taro; also the attached
fishery supplied him with fish.

The ili kupono, forming, as it did, no part of the alin-
puaa, in which it was physically situated, and its land-
lord being in no wise subservient to the konohiki of the
ultupuaa, had its own fishing ground appurtenant to the
land, entirely separate and distinet from the fishing
erounds of the ahupuaa.

The right of the konolili, or lundlord, of an ehupuaa
or ili kupono was not exclusive, but certain rights were
ivanted the hoaaina, or tenant, Thesxe rights were, gen-
erally, to cultivate his taro, gather wood, thateh, and ti
leaves, and to catch fish within the boundary of the do-
main of his chief. These divisions of land are known and
defined today, althongh they may have been divided into
several different parts.

The first written law on the subject of fisheries in these
Islands was adopted by the King, Nobles and Chiefs on
the 7th day of June, 1839,



In this statute it was declired that -

“is Majesty, the King, hereby tukes e fixhinge
srounly _fmm there who now possess them fron ”zl\\"‘lﬁ
to Kauad, and gives one Portion to the common pmq;h-
another purtion te {he Ludlords, and g Iortion he h-:
serves to hiwself” .

And fuether, that:

- hese Gre the fishing srounids whiclh s Majesty, the-
f.n;;_r. takes and gives to ghe peope: Phe tishing ;:1-.unuals
;\Ill it the Irur:lll reef, viz: the Kilohee rounds,  the
e gromnds, the Malolo sromuls, ith

3 ] : S togetlier w .
ocean hovowd.” ) " it the
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' l;uf the fishing wrommls from the coral reef to the
seit beach ave for the landloeds and for the tenants of
their several lawdds, bt not for otieps,”

..\u examination of thix A« (Chap. 3, Laws of 1839
will .-:hm\' that it was intemded 1o govern the subject of
E‘islu-rws completely, Experience demonstyated that it was
mm-mplou' amd vavions amendments  wepe adopted on
April l: IS Again in 1845 another aet was passed on
the .T'uluvt'-t more clearly detining the rights of the several
parties.  Seetion 1 of this last Aet defines the fishing
ground of the people 16 be “the entire marine space ;\'ith-
tmt aud seaward of the reef wpone the coast of the several
Ishinds,” ete,  Neetion 2 of this List Aet peads: .
y 'l‘f""‘t'ti. "_’. :!'lw fishing srounds from 1he reefs, and wiie

ere dappeny to e no veefs from ghe distanee of one
geographical mile seaward to the hack at low w ter
mark, shall in like manner bo ensidepsd ]n-i.\‘-m- W 1:- :\l
of the andlomd whaose baml by ancient l't"'lll'.ltiﬂl]l hl-ll p
to tlu-.s.'nuv; in the possession of which ;Tri\:ulc ﬁ-:l:c:-.'n-ﬁ
t.ll'c‘mml Tandlords slm_ll not e molested exeept .tu tll(lg
; é\ttt ;‘::t;:l;’ the l‘l‘st‘l'\jﬂtl(llls amd prohibitions hereinafeer

“See. 3, The landlord shall be considered in like man
ner to hold said private fisherics for the cqual : ¢
tlmmm-h'rf and of the tenants on their regpective I:f l;f
and the ténants shall be at liberty to use the ﬂsherie: of.‘
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their landdlards, subject to ' restriciiong in this arvticle
imposel”™

The other sections give (e landlowds the vighe cach
vear to set apart for themseives one specie or variety of
fish natural to the fishery and to give public netice of
this faet by proclamation, ete., and fixing penalties
against landlord and tenant for violation of the Acr Also
defines the spevies of fish designated as the royal fish and
preseribes that there shall appertain to the government
and for a division of them between the kivg and the fish-
ermen, aud makes extensive provisions relative to the
King's talm, ete.; providing for the appointinent of fishery
agents to “exact and receive of all fishermen for the use
of the royal exchequer during the legalized fishing seasons
the one-half part or portion of all protected fish taken
within the reefs,” etc.

Time and experience demonstrated to the satisfaction
of the King that it was not profitable for the government
to engage in the fishing business, so on July 11, 1851,
the King approved an Act granting to the people the
rights of piscary belonging to the Government. The
sevond section of this Act veads:

“Seetion 2. All fishing grounds pertaining to any gov-
crnment lad, or otherwise belonging to the government,
excepting only ponds, shall be and are hereby forever
sranted to the people for the free and equal use of all
persons; provided, however, that for the protection of
steh fishing grounds the minister of the interior may
tabn the taking of fish thereon at certain sensons of the
year,™

Another Act was passed the same year (1851), entitled:
“An .Act to protect the people in certain fishing grounds,”
and reads, in part, as follows:

“Sec. 1. That no person who has bought or who may
hereafter buy any government land, or obtain land by
leases or other title frowmn. any party, has or shall bave
any greater right than any other person resident in this



kingdow over any fishing growndx not incladed in his
title, although adjacent to said land. Tl fish fn said
fighing wround shall belong to all persoms alike, and wmay
be taken at any time, subject only to the tabu of the
minister of the interior.”

The Civil Code of 1838 embraced all the Taws in foree
in the ixlands on the subiject of fishevies. Reetion X84 of
the Civil Code is o verbatim copy of See, 2 of the Act of
1851, above quoted, and Section 387 ix o copy of See, 2
of the Act of 18456 except the waord “konohiki™ ix sul-
stituted for the word “bandlord™ used in the original
enactment.  The other seetiong hereinbefore guoted awere
ineluded in thiz chapter of the Civil € ‘wrde. AN of these
laws witheut muterial clinge were carried forward and
are published as Chapter 84 of the Penal Laws of 1897,
These statutes on the subject of fisherfes had been in
foree, some of them for more than hall a century, mut all
of them for most of that {ime, when Sections 95 and 96
of the Organic Act, June 14, 1900, came into effeet.

The provisions of the Organic Act on the subject are
ar follows:

“xec, 95, That all laws of the Republic of Hawaii
which confer exelusive fishing rights upon any person or
persons are hereby repealed, and all fisheries in the sea
waters of the Territory of Hawaii not included in any
fish pond or arvtificial inclosnre ghall be frce to all citizens
of the United States, subject, however, to vested rights;
but no such vested rizht shall be valid after three years
frawm the taking cffeet of this Act unless ertablished as
hereinafter provided.

“Roee, 96, That any person who elaims a private right
to any such fishery shall, within two years after the tak-
iny oflect of this Act, file his petition in a cirenit court
of the Territory of Ilawaii, setting forth his cluim to
saech fishing right, service of which petition shall be made
upon the attorney-general, who shall conduct the case
for the Territory, and such case shall be conducted as
an ordinary action at law. 5

“That if Such fishing right be 'eutnl;liulred the attorney---
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general of the Territory of Huwnii may proceed, in sl}cll
manner as may be provided by law for the condemmnation

" of property for puldic use, to condemn such private vight

of tishing to the use of the citizens of -the United States
upon making just compensation, \\:lnvh compensation,
when Jawfully ascertained, shall be paid out of any mouey
in the !‘I'P:l.‘i'!l'l'_\' of the Tervitory of Hawaii not otherwise
appropriated.” :

In constrning certain parts of the above sections the
Supreme Court of the United Rtates in Dwmnon v, Terri-
tory, 194 U, 8, 154, 48 L. L. 916, stated, velative to the
vestel rights reserved:

“Phe vight elaimed is a right within certain wetes and
hounds to set apart one species of tish to the o\}'uvr's. sn}c
use, o, alternatively, o put a tabuo on all fishing within
the limits for certain months, and to veceive from L::ll
fishermen one-thivd of the tish taken upon the fixhing
arounds, A vight of this sort ix somewhat ditTevent from
those Tamiliar to the commoen law, bat it seems to he well
known to Ilawaii, and, if it is ostallizhed, theve iz no
more theoretical diftteulty in regarding it as property aned

"a vested right than thepe s vemarding any ordinary ease-

ment or profit u preadre as such, The plaintif’s claim
jx not to be approached as i€ it were sontething anounlouns
or monstrous, difficult to conceive and more diflicalt to
admit,  Morcover, however anoutlous it is, if it in sane-
tioned by legislation, if the statutes have erected it il.lh)
a property right, property it will he, and there 1-. lm'lhm;.:
for the conrts to do exeept to recognize it as o vight.”
«The property formerly belonged to Kamehameha IV,
from whom it passed to his hrother, Lot Kanehameha,
and from him by mesne conveyances to the plaintift, The
title of the latter to the almpuaa is not disputed.  He
claims the fishery also under a series of statutes ad a
royal grant.  The history is ax follows: In 1839 I{_;nnv-
hameha 111 took the fishing grounds from Ilawaii to
Kanai aud redistributed them—those niumed without the
coral reef, and the ocean beyond, to the people; those
styom the coral reef to the seabeach for the landlords and
for the tenunts of their several lands, but not. for others,’

. The landlord referred to sgems to have been the kopohiki,



or averlopd, of an almpnaa, or large teact like that owned
by the plaintift, It in not necessary (o speenlate as
what the effect of this act of the king would have heen
standing alone, hie then having absolute power. It had. at
least, the effect of inaugnrating a system, oo faeto, Tat
in 1846, the monarchy then heing constitutional, an et
was passed, article 5 of which was entitled Of the Publie
aml Privare Righis of Pisearys" . . .

“The foregoing laws not only use the words private
property,” but show that they menn what they say by the
restrictions cutting down what otherwise wounld lie the
incidents of private property. There ix no color for
stiggestion that they ereated only a revocable license, aml
if they imported @ grant or s coufirmation of au existing
title, of comwrse the repeal of the Liws wonld nor vepeal
the grant.  The arviment asainst their effect was not
that in this case the abupuaa did not helong 1o the fishery,
within the words Slandlods whese Tinds, by aneient vesue
Lition, belog to the same’ (the land seems formerly to
have becn incident to the fishery), but that citizens have
ne vested rights sgmminst the vepeal of general laws,  This
is one of those general tewths which become nntrue by
beinge inacenrately expressed. A peneral law may grant
titles ax well as a speeial law. 1t depends on the impnrt
and divevtion of the law, X\ strong example of the appli-
cittion of the rule intended by the argument is to e
fonnd in Wisconsin & M. It Co. v. Powers, 191 U, 8. 374,
ante, 220 24 Sup. Ct Rep, 107, where a raileoad company
was held te have no vested right to exemptions proclaimed
ina general tax act. The statute was construed not to
import an offer, covenant, or grant to raileoads which
might be built in relianee upon it But i€ a general Jaw
davs express such an offer, as it may, the grant is made,
If the Hawaii statates did not inport a geant, it is hard
tar see their meaning,

“Iowever, in this case it is not necessury to invoke the
statutes further than to show that, by the law in foree
sinee 1846, ut least, such rvights as the plaintif elaims,
and which, as is shown by the evidence, he and his
predecessors in title have been exercising for forty years.
have been recognized as private property.”

The Territorial Statute on the subject, so far as this
]

dixenssion iz concerncd, is fonnd in the Revised Laws of
Hawaii, 19235, and is as follows:

{Revised Laws, 1925

“Nec, T Konohiki rights. The fishing grounds from
the reefs, and where there happen to be no veefs, from
the distanee of one geographical mile seawanl to the
beach at Jow warer mark, shadl, in law, Te considered
the private property of the kouohikis, whese lands, by
ancient regulation, Lelong to the same; in the possession
of which private fisheries, the said konohikis shall not be
molested, except to the extent of the reservations and
prohibitions hereafter in this chapter set forth. C. C.
1859, 5. 387, Cp. L. 5. 357; I'. L. &. 1452 i R.LLos 475; I
L. 1815, 5, 612,)

“See. 751 Tenants' rights. The konohikis shall be
considered in law to hold said private fiskeries for the
equal use of themselves and of the tenants on theiv re-
spective Lands, and the tenasuts shall be ar liberty to
tuke from such fishervies, either for their own use, or for
stle ar exportition, hat subject to the restvictions im-
posed by Taw, all fixh, seaweedd, shellfish and other edible
praduets of sueh fisheries. (. C. 18548, ». 388; Op. L. s
ASK; am. L, 1802, ¢, 18, s, 1; I" L, = 14533: 0. L. & 4716;
R L. 1915, & 613.)

“Rec. 132, Rounohilis' notice of tabu fish. The kone-
hikis shall have power each year to set upare for them-
kelves one given species op variety of fish natural to their
respective fisheries, wpiving public notice, by viva voce
prochimation, and by at least three written or printsl
notices posted in conspicnons places on the L, to their
tenanes and others residing on their lands, signifving
the kind and deseription of fish which they Dave chosen
to be et apavt for themselves, (¢, €, IS.'i'!I, s, 3845 Cp,
Lo 380 1% L.os. 1545 1L L, s, 175 RL I35, = 614.)

“Sees 733, Konohilis® taby fish. The specific fish so
ket apart shall be exclusively for the use of the kouehiki,
if. canght within the bounds of hiy fishery, and ucither
his tenants nor others shall be at liberty to appropriate
such reserved fish to their private use, but when canght,
guch reserved fish shall be the property of the konohiki,
for which he shall he at liberty to sue and recover the
value from any person appropriating the same. (C. C.
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1859, = 390; Cp. L. 5. 390; I’ T, s 1453; R. L. 8 478;
R. L. 1915, &, 613.) )
T #Ree. T4, Restriction on Fonohikis® rights. The kono-
hikix shall not have power to lay any tax, or to impose
any otler vestriction, upen their tenants, regarding the
private tisheries, than is in this chapter before prescrilud,
neither shall any suel further vestrictions be valid, (€.
. IS5, & 3915 Cp. L. s 301; . T s, H4G6; R L. x 479,
R. L. 19135, s 616.)

“Nee, 0. Nonohilis® vight to prohibit fishing. It shall
be competent to the konohikix, on consultation with the
tenants of t! i lands, in lieu of setting apart some par-
tivalar tish to their exclusive use, as in this chapter before
allowed, to prohibit during certain months in the year, all
fishing npon their fisheries; und, during the fishing sea-
son, to exacet of cach fisherman among the tenants, one-
thivd part of all the fish taken upon theiv private fishing
groumds.  In every such ease it shall be incwmnbent on
the konohikis to give the notice presevibed in section 752,
(O, COI8G, s, 392; Cp, Loos, 3925 P Loow 1457; R L.,
480; R L. 1915, s G177

Changes in popalation and  diversity of industries,
together with other advances, have brought about corre-
sponding changes in the holdings of original grants, An
ahnpuan Tormerly held by one person may now be owned
by hundeeds; some have been divided, retaining the fish-
ing vights in the kowohifii; some have been divided with a
division of fishing rights, while, in at least one case, the
konohiki rights in the fishing groumds of a part of the
ahmpae have heen condemned by the United States for
military and naval purposes,

My conception of the effect of the above may be shown
by quoting from an opinion vendered in 1919, relative to
the fishing vights appurtenant to ort Kamehaneha:

“That part of Fort Kamehameha to which the fishery
ts attached is a part of the oviginal alhupree of Halawa
near Pearl Harbor, which Lund extended from the monn-
tains to the sea. Tt was granted by King Kamehamcha
IIl to M. Kekvamaoa and Kamaikue in 1848, and Liter

n

came into the possession of the Trustees of the Lishop
Estate and the Queen Emma Estate; the trustees of each
estate holding an undivided one-half interest it-l the alu-
puaa. Within this aliupraa, but not subse.r\'wut. to it,
were an ili kupono and a lele called the ili and lele of
Kunana. )

“The fishery of Halawa extended from near Aiea to the
sea. hut out of this was taken the Kunana fishery appur-
tenant to the ili of Kununa. .

oIy 1883 the trusiees of the Bishop Estate and the
trnstees of the Queen Emma Estawe divided the alupuan,
aed the part of the fishery to the north of the Kunana
Pishery was taken by the Bishop Estate while that to the
sonith ‘Iurr:uuu the property of the Queen Emua Estate.
In 1903 the trustee of the Quesn Ewna Estate estith-
lished his vested vight according to the Organic et and
julzgment was renderad awarding him the konohiki rights
in that part of the Halawa Fishery set apart for the
Queen Emma Estate.  That these  fishing rights are
vested rights” within the meaning of the Organie Act
has been Leld by the United States Supreme Court in
Carter v, Hawaii, 200 U, 502535 and Damon v, Hawaii,
194 U. 8, 154,

wThe lower part of the estate at Queen Ennua point was
obtained by the Cuited States by coudemnation proveed-
ings and a decree was entered July 12, 1907,

“This contiting 411.685 acres of tuud and 583 acres of
fishery, and was set aside for military purposes by the
President in 1916 and published in G. O. No. 20, May
26, 1916, The defendants in the ease were those who took
under the will of the late Queen Emma and the trustees
of the Queen Emma Estate.

“XNo tenants were mamed or ordered to appear, su that
the judgment runs only against the defendants pamed

 und does not bind the tenants of the alhupuaa.

“The trustecs of the Queen Emma Estate could not
12 !



grant the exclusive ‘right to the fishery (Haalelea v.
Montgomery, 2 H, (2), so that upon the divisxion of the
fishery by the trustees of these two eatates the tenants
of the entive alupuae of Halawy still retained their vights
to fish amywhere in the original fishery, and this right was
uot curtailed by condemmnation of the defendants® righrs
in the deeree to the United States,

“It was not in the power of the kowohili of an aliupuaa
to alienate a single right conferved by law on the huaaina
(tenant). Oni v, Meck, 2 11, 87,

“UEvery resident on fand Raving a fiching right appur-
tenant thereto, whether he be an old hoaaina (tenant or
old vesident) a holder of o kwleana title, or a resident hy
leasehold or any other title, has 3 right to fish in the sea
appurtenant to the land ax an incidenr to his tenancey.,
(ITatton v, Piopio, 6 11, 334, 336 (1882), Shipwman .
Crown Land Commissioners, ¢ H. 351, 353 (1882). See
Haalelea v, Montgomery, 2 H, ¢2 (1858), Shipman v.
Nawahi, 5 H. 571 (18%6).’

“I am of the opinion that, under the Orgunic Act the
individual tenants did not have to bring suit to perfect
their vights when the konohiki lad perfected his rights,
as, awecording to the present statute and the statnte at
the time the bonohili vights in the lowoer Ialawa Fishery
were perfected, the konohiki held the fishery cqually for
himaclf and the tenants.

“I st of the opinion_that when the fishery and land at
Fort Kamehameha were obtained by judgment for mili.
tury and naval purposes, that the fishery, although it
beeame the property of the United States, did not hecome
nerged with the public fisheries s contemplated by the
Orgunic Act but rather, on account of the specific purpose
for which it was condenmed, retained s status as a
private fishery and shonld he so considered,

“The ili of Kununa, and the lele of the sawme mme, not
being subservient to the ahupuaa of Hulawa, neither the
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konuhiki nor tenants may properly fish in the IFort Ka- .
mehameha Fishery.”

“The lessee of an ili kupouno within an ahupuaa, but
not subservient to it, has no right as a honainu of the
ahupuaa in the sea fishery gppurten_au’!: to the ahupuaa.
Shipman v. Nawahi, 5 . 571 (1886).

“The tenants of the oviginal alupuas of IInlawa who
fish in the Fort Kamelhameha Fishery may sell the fish
which they take.

*+One who takes a convevance by n.:etes and Iu!unds,
of a part of an ahupuua, but not i.m:lmlmg any pm-.t:;m os
the fishing ground adjacent acquires a counmon rigit 0‘
piscary, as a tenant or occupint of t!le ahupmm... uppmt-
tenant to the land purchasuld, and subject to the 1\;_;:!:!:: o
the wrantor,  aalelea v, .\Iumgumm-_\_'. ..’. 11, 62 {180K). ;

“+One who has i right 1o tish within the boundaries
of a fishing rvight as an incident to i tenaney of a pavt
of the land to which the fishinyg right is appurtenant, may
sell such portion of the fish taken as is in excesy u)f !us
own nevds.  (Hatton v, Piopio, 6 1. 334, 337 (I8K2).

“Inasmuch as the President set aside the Halaws
Fishery adjoining Fort Kaumehameha for milita}r_\' and
naval phrposes, it is probable that this was done in order
to cuable the commanding oflicer of that post tt). pre.\'out
trespassing within a certain distanee of the fortifications,
aned it is probable that the Wir Departiment was under
the impression that, by the judgment, the Government
obtained excluxive title, and that, in setting axide the
arca for military and naval puarposes, it secomplishet the
purpose above outlined. If it be the desive of the Depart-
ment that all persons be prohibited from tishing in the
witers set aside, I recommend that the rights of the
tenants be condemned.”

Under the provisions of sections 93 aud 96 of the
Ovganic Act many vested rights have been estublished

* . but there remain many rights not established under the

provisions of these sections.
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V.

I know of no justances where the Attorney General
has condemned established rights but it is to be noted that
when condemned they are limited in their nse to eitizens
of the United States.

It is further to he noted that under the terms of the
above sections no vested right in sen fisheries at the time
of passage of the above Act, which was not established
within the three year lHwmitation preseribed, is now valid,

I therefore refrain from expressing an opinion as to
the constitutionality of that part of the Act but leave
the thought for your consideration.

EDWARD K. MASSEE.
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