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ABSTRACT 

 

In the following thesis I will discuss arbitration, I will focus on who the court system 

in Egypt views as a party to the arbitration agreement, and will compare the Egyptian 

courts’ view of parties to the arbitration agreement and the view adopted by western 

legal systems. 

 

The study will begin by viewing who might be considered a party upon the 

conclusion of the agreement, and will move on to view those who will become a party 

later on. The final stage is that of those who may be found to be a party to the 

arbitration agreement, after that I will conclude. 
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I. INTRODUCTION 

Who are the parties to a contract, is a question that has been answered in each 

jurisdiction and has inadvertently undergone change, throughout that country‘s legal 

history. This problem continues to plague us in a day and age where arbitration has 

emerged as the leading means of dispute resolution in the business world, especially 

where the transaction is trans-border. 
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II. PRIVITY OF THE ARBITRATION AGREEMENT 

The legal systems that I will address in the following thesis, all have a concept of 

privity of contract. This concept therefore controls an arbitration agreement as it 

would control any other contract, the extent of this control may be partially clarified 

in this research, but is not the main focal point. The point of focus is mainly a 

comparison between arbitration worldwide and arbitration in Egypt, notably what the 

courts in Egypt have had to say on that matter. 

A. Who is party to the arbitration agreement? 

In the following section I will discuss one form of party to an arbitration agreement. 

Article II of the New York Convention states  

Each contracting state shall recognize an agreement in writing under which 

the parties undertake to submit to arbitration all or an differences which have arisen 

or which may arise between them in respect of a defined legal relationship, whether 

contractual or not, concerning a subject matter capable of settlement by arbitration. 

The term agreement in writing shall include an arbitral clause in a contract or an 

arbitration agreement, signed by the parties or contained in an exchange of letters or 

telegrams. The court of a contracting state, when seized of an action in a matter in 

respect of which the parties have made an agreement within the meaning of this 

article, shall, at the request of one of the parties, refer the parties to arbitration, unless 

it finds that the said agreement is null and void, inoperative or incapable of being 

performed.
1
  

The main principle is that ―the rights and obligations of an arbitration agreement 

apply only to the agreement‘s parties‖ and is ―a straightforward application of the 

doctrine of privity of contract,‖
2
a party to an arbitration agreement will be determined 

by a court through determining who has consented to the agreement to arbitrate, such 

consent can either be express or implicit
3
. In a straightforward sense ―the parties to an 

arbitration agreement are- and are only- the entities that formally executed, and 

                                                           
1
 http://www.uncitral.org/pdf/english/texts/arbitration/NY-conv/XXII_1_e.pdf 

2
 GARY B. BORN, INTERNATIONAL COMMERCIAL ARBITRATION, 1133 

(WOLTERSKLUWER LAW & BUSINESS, 2009)  

3
 BERNARD HANOTIAU, COMPLEX ARBITRATIONS MULTIPARTY, MULTICONTRACT, 

MULTI-ISSUE AND CLASS ACTIONS, 8 (KLUWER INTERNATIONAL LAW, 2005)  

http://www.uncitral.org/pdf/english/texts/arbitration/NY-conv/XXII_1_e.pdf
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expressly assumed the status of parties to, the underlying contract containing the 

arbitration clause‖
4
 in other words ―It is essential therefore that the party who is 

alleged to have concluded the contract or to have participated in its conclusion, did 

indeed have the intention to be bound by an arbitration agreement‖
5
. According to 

Egyptian law consent is essential for there to be an agreement to arbitrate and is of the 

view that in the event of lack of consent there becomes no agreement
6
, and considers 

the agreement to arbitrate to be ―a private law contract that is subject to the concept of 

private autonomy and subject to the general rules of contract, as defined by the 

general theory of contract.‖
7
 It is essential that there be a meeting of the parties‘ to the 

agreement‘s minds, on seeking resolution of their disputes through arbitration as 

opposed to the national court system
8
. A further requirement is capacity, the capacity 

needed for ―entering into an arbitration agreement, is not just the capacity for 

initiating legal procedure, but the capacity to transact with regard to the right being 

arbitrated.‖
9
  

The problem with consent, is when implied consent becomes the means of consent 

―Under most developed legal systems, an entity may become party to a contract, 

including an arbitration agreement, impliedly-typically, either by conduct or non-

explicit declarations, as well as by express agreement or formal execution of an 

                                                           
4
 GARY B. BORN, INTERNATIONAL COMMERCIAL ARBITRATION, 1136 

(WOLTERSKLUWER LAW & BUSINESS, 2009) 

5
 JEAN-LOUIS DEVOLVÉ, JEAN ROUCHE & GERALD H. POINTON, FRENCH ARBITRATION 

LAW AND PRACTICE 63 (KLUWER LAW INTERNATIONAL 2003)  

6
 DR. NBYL   ̀ISM‘YL ‘MR, AL TAH□KYM FY AL MWĀD AL MDNĪ-A W AL TGARĪ-A AL 

WT□□NĪ-A W AL DWLĪ-A, 43 (DAR AL JAM‘-A AL GDYD-A, 2005)  

7
 DR. NBYL   ̀ISM‘YL ‘MR, AL TAH□KYM FY AL MWĀD AL MDNĪ-A W AL TGARĪ-A AL 

WT□□NĪ-A W AL DWLĪ-A, 43 (DAR AL JAM‘-A AL GDYD-A, 2005)  

8
 DR. NBYL   ̀ISM‘YL ‘MR, AL TAH□KYM FY AL MWĀD AL MDNĪ-A W AL TGARĪ-A AL 

WT□□NĪ-A W AL DWLĪ-A, 43-44 (DAR AL JAM‘-A AL GDYD-A, 2005)  

9
 DR. NBYL   ̀ISM‘YL ‘MR, AL TAH□KYM FY AL MWĀD AL MDNĪ-A W AL TGARĪ-A AL 

WT□□NĪ-A W AL DWLĪ-A, 44 (DAR AL JAM‘-A AL GDYD-A, 2005) 
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agreement,‖
10

 the matter of the intent of the parties to the contract to whom the non-

signatory is either to be /or not to be deemed party to; is important, as their intent to 

be bound by the agreement with the non-signatory must be considered as the non-

signatory‘s intent must also be, it is clear that the Paris Cour d‘appel and the United 

States Court of Appeals for the Second Circuit have accepted the notion of implied 

consent
11

, on the other hand the United States Court of Appeals for the Third Circuit 

and later on the First Circuit  

Went even further than the Supreme Court in a subsequent decision, Dayhoff v. H.J. 

Heinz Co., construing First Options to mean that no party could be compelled to 

arbitrate unless it specifically and expressly agreed to arbitration. The same 

conclusion was recently reached by the United States Court of Appeals for the First 

Circuit.
12

  

The matter of implied consent to arbitration under Egyptian law, Article 12 of the 

Egyptian Arbitration Law no. 27 for the year 1994 stipulates that the agreement to 

arbitrate must be written or else the agreement is void
13

. Also article 53 of the said 

law stipulates that one of the grounds for a court vacating an arbitral award is there 

being no arbitration agreement. The requirement of writing is fulfilled if it is 

contained in a document signed by both parties, or in various written documents 

exchanged between both parties, the arbitration agreement does not have to be signed 

in a separate document; it may be part of another document or even a standard or pre-

prepared agreement
14

. Article 10 of the abovementioned law also stipulates to the 

effect that reference to a document containing an arbitration agreement, shall be 

considered an agreement to arbitrate, on condition that it is clear from this reference 
                                                           
10

 GARY B. BORN, INTERNATIONAL COMMERCIAL ARBITRATION, 1150 

(WOLTERSKLUWER LAW & BUSINESS, 2009) 

11
 GARY B. BORN, INTERNATIONAL COMMERCIAL ARBITRATION, 1150 

(WOLTERSKLUWER LAW & BUSINESS, 2009) 

12
 BERNARD HANOTIAU, COMPLEX ARBITRATIONS MULTIPARTY, MULTICONTRACT, 

MULTI-ISSUE AND CLASS ACTIONS, 34 (KLUWER INTERNATIONAL LAW, 2005) 

13
 DR. NBYL   ̀ISM‘YL ‘MR, AL TAH□KYM FY AL MWĀD AL MDNĪ-A W AL TGARĪ-A AL 

WT□□NĪ-A W AL DWLĪ-A, 48 (DAR AL JAM‘-A AL GDYD-A, 2005)  

14
 DR. NBYL   ̀ISM‘YL ‘MR, AL TAH□KYM FY AL MWĀD AL MDNĪ-A W AL TGARĪ-A AL 

WT□□NĪ-A W AL DWLĪ-A, 48-49 (DAR AL JAM‘-A AL GDYD-A, 2005)  
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that the intention is to make this other document part of the agreement; according to 

that the parties to the agreement are under the obligation to honor the arbitration 

clause in the referred document if: the arbitration clause is referred to specifically or 

the referral was general but the parties knew or were capable of knowing of the 

arbitration clause in the referred document.
 15

   

An original party to an arbitration agreement ―is the person who entered into the 

arbitration agreement in person or through his representative,‖
16

 these parties ―can be 

divided into four classes: natural persons, legal entities, public bodies and states. 

None of these classes of litigants is prevented from entering into an arbitration 

agreement and consequently from being party to arbitral proceedings.‖
17

  

Of course as an application of the requirement of intent to arbitrate, the party ―that 

executes a contract is not necessarily a party to either that agreement or the arbitration 

clause associated with it,‖
18

 as an ―agent or representative may execute an agreement 

on behalf of its principal, producing the result that the principal is a party to the 

agreement (but the agent or representative is not).‖
19

 

Another application of the above is that merely sending a copy of the contract (which 

contains an arbitration clause) to the other party, in order to seek his opinion on 

technical matters, does not mean that they have become bound by an agreement to 

                                                           
15

 DR. NBYL   ̀ISM‘YL ‘MR, AL TAH□KYM FY AL MWĀD AL MDNĪ-A W AL TGARĪ-A AL 

WT□□NĪ-A W AL DWLĪ-A, 49-50 (DAR AL JAM‘-A AL GDYD-A, 2005)  

16
 DR. FTH□Y WALY, QANŪN AL TH□KYM FY AL NZ□RY-A W AL TT□□BYQ, 161 

(MNSH’A-A AL M‘ARF AL ’ASKNDRY-A, FIRST EDITION 2007)  

17
 MAURO RUBINO-SAMMARTANO, INTERNATIONAL ARBITRATION LAW, 167 (KLUWER 

LAW AND TAXATION PUBLISHERS, 1990) 

18
 GARY B. BORN, INTERNATIONAL COMMERCIAL ARBITRATION, 1136 

(WOLTERSKLUWER LAW & BUSINESS, 2009), see also  AL TH□KYM FY AL ‘LAQAT AL 

KHAS□-A AL DWLY-A W AL DAKHLY-A, DR. MS□T□□FĀ MH□MD AL GMAL & DR. 

‘KASH-A MH□MD ‘BD AL ‘AL, 451 (PART ONE, FIRST EDITION, 1998, publishing rights 

reserved by authors) 

19
 GARY B. BORN, INTERNATIONAL COMMERCIAL ARBITRATION, 1136 

(WOLTERSKLUWER LAW & BUSINESS, 2009),  see also EGYPTIAN COURT OF CASSATION 

VERDICT ON 11/1/1966, MJMW‘-A  AL SN-A  17 PAGE 65 AND EGYPTIAN COURT OF 

CASSATION VERDICT ON 20/1/1971 MJMW‘-A  AL SN-A  21 PAGE 146 
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arbitrate.
20

 Furthermore not all the parties who‘s name appears in the contract that 

contains an agreement to arbitrate, becomes a party to the agreement to arbitrate, if no 

connection can be drawn between that party and the subject matter of the contract, or 

the performance of the legal effect that is based upon the contract, for example in the 

case of a sub-contractor.
21

  

A final distinction must be made between a party to the arbitration agreement; and a 

party to the arbitral dispute. As a party to the arbitral dispute may not be party to the 

arbitration agreement, only in this case a procedural connection arises between parties 

that are not linked by a contractual relationship
22

; as is the case with separate 

contracts that are used to perform international construction operations.  

What becomes evident from the foregoing is that, in the clearest cases, a party to the 

arbitration agreement, is the party or his legal representative who signed and 

consented to the contract (containing the arbitration agreement or the agreement 

alone) with the intent of enforcing said agreement. The problem is, that this is the 

clearest form of defining, who is party to the arbitration agreement; the signatory. 

B. Applications 

The applications of the above principle of defining a signatory who is party to the 

arbitration agreement, is the easiest form of defining a party to the arbitration 

agreement. There are other cases where a non-signatory to the agreement is bound by 

the agreement, these instances can be better described as ―consensual and non-

consensual,‖
23

in the following section I will discuss the consensual form of a non-

                                                           
20

 AL TH□KYM FY AL ‘LAQAT AL KHAS□-A AL DWLY-A W AL DAKHLY-A, DR. 

MS□T□□FĀ MH□MD AL GMAL & DR. ‘KASH-A MH□MD ‘BD AL ‘AL, 450 (PART ONE, 

FIRST EDITION, 1998, publishing rights reserved by authors) 

21
 EGYPTIAN COURT OF CASSATION ON 14/3/1979 MJMW‘-A  AL SN-A 30 PAGE 786 

22
 DR. AH□MD H□SN AL GHNDWR AL TH□KYM FY AL ‘KWD AL DWLY-A, 1-3 and thereafter 

(PHD FACULTY OF LAW CAIRO UNIVERSITY ) 

23
 GARY B. BORN, INTERNATIONAL COMMERCIAL ARBITRATION, 1142 

(WOLTERSKLUWER LAW & BUSINESS, 2009) 
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signatory being bound by the arbitration agreement, it is worthy to mention that ―the 

approach to non-signatories is coloured, if not dictated, by the national legal system 

that is applicable to the merits of the dispute, to annulment proceedings and to 

enforcement.‖
24

 

1. Undertaking on behalf of a third party 

According to French law (article 1120 of the French civil code) a person may 

undertake to acquire an undertaking by a third party, only if the promissor fails to 

acquire the approval he shall be liable towards the promissee.
25

 The French court of 

cassation is of the opinion that in the event that the third party‘s approval is acquired; 

it shall be effective as of the date on which the undertaking to acquire his approval 

was made by the promissor.
26

  

According to Egyptian law (article 153 of the Egyptian civil code) this type of 

undertaking is where a party (promissor) undertakes to acquire the approval of a third 

party to perform a certain matter to the benefit of the promisee.
27

 In this case the 

promissor contracts in his own personal capacity; not the third party‘s, and in this 

case the promissor intends to bind himself to that contract, not the third party.
28

 

In the event that the third party accepts, a new contract is formed between the third 

party and the promise, that is different from the contract between the promissory and 

the promissee, as the latter is a contract in which an undertaking to acquire the 

                                                           
24

 MICHEAL W. BÜHLER & THOMAS H. WEBSTER, HANDBOOK OF ICC ARBITRATION 

COMMENTARY, PRECEDENTS, MATERIALS 95 (FIRST EDITION, LONDON SWEET & 

MAXWELL, 2005)  

25
 AL TRAD□Y K’ASAS L’ATFAQ AL TH□KYM, DALY-A ‘BD AL M‘T□□Y, 235 (unpublished 

Ph.D, Faculty of Law, Cairo University, 2007)   

26
 AL TRAD□Y K’ASAS L’ATFAQ AL TH□KYM, DALY-A ‘BD AL M‘T□□Y, 235 (unpublished 

Ph.D, Faculty of Law, Cairo University, 2007)   

27
 AL TRAD□Y K’ASAS L’ATFAQ AL TH□KYM, DALY-A ‘BD AL M‘T□□Y, 234 (unpublished 

Ph.D, Faculty of Law, Cairo University, 2007)   

28
 AL TRAD□Y K’ASAS L’ATFAQ AL TH□KYM, DALY-A ‘BD AL M‘T□□Y, 234 (unpublished 

Ph.D, Faculty of Law, Cairo University, 2007)   
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approval is made; the former will be the contract containing the subject matter of the 

approval.
29

  

The approval of the third party becomes effective once it is issued, and is not 

retroactive; unless the contract implicitly or explicitly states the contrary.
30

 In the 

event that the third party does not accept to enter into contract with the promissee, the 

promissor shall become liable towards the promissee, unless he is capable of specific 

performance.
31

 

2. Agency, apparent authority and powers of attorney 

It is understood that  

The simplest, least controversial circumstance in which a non-signatory will be bound 

by an arbitration agreement is when an agent executes a contract on behalf of its 

principal. It is well-settles, under all developed legal systems that one party (an 

―agent‖ or similar representative) may in certain circumstances legally bind another 

party (a ―principal‖) by its acts.
32

  

Arbitration agreements entered into by the agent will be binding to the principal, but 

not necessarily so to the agent,
33

 in other cases the agent may be bound by the 

arbitration agreement together with the principal.
34

 

In the United States ―agency theory is probably the most common basis asserted by a 

non-signatory claiming the benefit of an agreement to arbitrate,‖
35

 it is important to 

                                                           
29

 AL TRAD□Y K’ASAS L’ATFAQ AL TH□KYM, DALY-A ‘BD AL M‘T□□Y, 234-235 

(unpublished Ph.D, Faculty of Law, Cairo University, 2007)   

30
 AL TRAD□Y K’ASAS L’ATFAQ AL TH□KYM, DALY-A ‘BD AL M‘T□□Y, 235 (unpublished 

Ph.D, Faculty of Law, Cairo University, 2007)   

31
 AL TRAD□Y K’ASAS L’ATFAQ AL TH□KYM, DALY-A ‘BD AL M‘T□□Y, 235 (unpublished 

Ph.D, Faculty of Law, Cairo University, 2007)   

32
 GARY B. BORN, INTERNATIONAL COMMERCIAL ARBITRATION, 1142 

(WOLTERSKLUWER LAW & BUSINESS, 2009) 

33
 GARY B. BORN, INTERNATIONAL COMMERCIAL ARBITRATION, 

1143(WOLTERSKLUWER LAW & BUSINESS, 2009) 

34
 BERNARD HANOTIAU, COMPLEX ARBITRATIONS MULTIPARTY, MULTICONTRACT, 

MULTI-ISSUE AND CLASS ACTIONS, 11 (KLUWER INTERNATIONAL LAW, 2005) 
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note here that the ―American theory of agency… is not identical to the agency 

doctrine applied in civil law countries.‖
36

 Also ―the approach in the United States 

with respect to whether non-signatories are bound by an arbitration agreement may 

vary somewhat from district to district,‖
37

  but in the Third Circuit it was considered 

that the ―agents, employees and representatives‖
38

 of a principal bound by an 

arbitration agreement, are also covered by its terms.
39

 

The main problem in finding an agency relationship is that ―determining the relevant 

legal standards for establishing an agency relationship presents choice of law 

questions. Most authorities have applied national law to the question of agency status 

(rather than international principles).‖
40

  

The case of ―apparent or ostensible authority‖
41

 is ―closely related to agency as a 

basis for concluding that an entity is party to an arbitration agreement,‖
42

 apparent 

authority is generally where a party is bound ―by another entity‘s acts purportedly on 

its behalf, even where those acts were unauthorized, if the putative principal created 

the appearance of authorization, leading a counter-party reasonably to believe that 

                                                                                                                                                                      
35

 BERNARD HANOTIAU, COMPLEX ARBITRATIONS MULTIPARTY, MULTICONTRACT, 

MULTI-ISSUE AND CLASS ACTIONS, 12 (KLUWER INTERNATIONAL LAW, 2005) 

36
 BERNARD HANOTIAU, COMPLEX ARBITRATIONS MULTIPARTY, MULTICONTRACT, 

MULTI-ISSUE AND CLASS ACTIONS, 12 (KLUWER INTERNATIONAL LAW, 2005) 

37
 MICHEAL W. BÜHLER & THOMAS H. WEBSTER, HANDBOOK OF ICC ARBITRATION 

COMMENTARY, PRECEDENTS, MATERIALS 91 (FIRST EDITION, LONDON SWEET & 

MAXWELL, 2005) 

38
 BERNARD HANOTIAU, COMPLEX ARBITRATIONS MULTIPARTY, MULTICONTRACT, 

MULTI-ISSUE AND CLASS ACTIONS, 12 (KLUWER INTERNATIONAL LAW, 2005) 

39
 BERNARD HANOTIAU, COMPLEX ARBITRATIONS MULTIPARTY, MULTICONTRACT, 

MULTI-ISSUE AND CLASS ACTIONS, 12 (KLUWER INTERNATIONAL LAW, 2005) 

40
 GARY B. BORN, INTERNATIONAL COMMERCIAL ARBITRATION, 1147 

(WOLTERSKLUWER LAW & BUSINESS, 2009) 

41
 GARY B. BORN, INTERNATIONAL COMMERCIAL ARBITRATION, 1148 

(WOLTERSKLUWER LAW & BUSINESS, 2009) 

42
 GARY B. BORN, INTERNATIONAL COMMERCIAL ARBITRATION, 1148 

(WOLTERSKLUWER LAW & BUSINESS, 2009) 
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authorization actually existed.‖
43

 It is clear that in France and in the United States the 

concept of apparent authority exists, in addition to it having been recognized before 

the ICC, but will again raise choice of law issues.
44

 

Under Egyptian law, pursuant to the Commercial Agencies Law No. 120 of 1982 (the 

―Agencies Law‖), commercial agents must be registered in an ad hoc register at the 

General Authority for Export and Import Control.  In order for a commercial agent to 

qualify for such registration, the agent must inter alia be an Egyptian national or an 

Egyptian company wholly owned by Egyptians. Moreover, under the Agencies Law 

the agent is required to register in the Registry all of the agency agreements which the 

agent enters into. In order for any such agreement to be registered, it must (a) be 

legalized by the relevant chamber of commerce and the Egyptian  consulate in the 

foreign principal's home country and (b) include the duties of the agent, the 

commission to be paid, the currency in which the commission should be paid in and 

the manner and place of payment.   

Technically speaking, the Agencies Law applies only to commercial agents.  This is to 

say an agent who represents a principal -- on an independent-contractor basis -- with 

the supply or purchase contract directly entered into between the principal and the 

ultimate customer.  Accordingly, pure distributorship arrangements under which a 

distributor purchases certain products for resale purposes should not in our view be 

subject to the Agencies Law.   

The new Commercial Code No. 17 of 1999 (replacing the Commercial Code of 1883) 

addressed, at length, the terms and conditions which govern the various types of 

commercial agents such as commission agents and contract agents. The commission 

agency is defined as a contract pursuant to which the agent conducts a transaction in 

his name, but in favour of the principal. The contracts agency is defined as a contract 

                                                           
43

 GARY B. BORN, INTERNATIONAL COMMERCIAL ARBITRATION, 1149 

(WOLTERSKLUWER LAW & BUSINESS, 2009) 

44
 GARY B. BORN, INTERNATIONAL COMMERCIAL ARBITRATION, 1149 -1150 

(WOLTERSKLUWER LAW & BUSINESS, 2009)  
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pursuant to which a person promotes, negotiates and concludes transactions in the 

name and for the account of the principal and where the agents mandate may include 

execution of the contract in the name and for the account of the principal.  

As indicated above, and based on the definition of contracts agent set out in Article 

177 of the Commercial Code, the contracts agency deals with agents who are granted 

the power to bind the principal or execute contracts on its behalf.  Thus, it should not 

include distributors or conventional commercial agents who do not have that power.  

The Commercial Code further states that as an exception to the general laws 

applicable for jurisdiction, any dispute in relation to contract agents shall fall in the 

jurisdiction of the court where the agreement is performed (i.e. the territory of Egypt 

in this case).  

The case of apparent authority in Egyptian law is where: a party claims a specific 

legal capacity, which is evidenced by the surrounding facts, when in reality it does 

not actually exist.
45

 In this case the principal is in fact a third party to the contract, 

and according to the principle of privity of contract, the legal effects of the contract 

do not bind him; but according to the apparent authority doctrine they do.
46

 

In the event that the party with apparent authority enters into an arbitration agreement 

with a third party who is not the principal; a distinction must be drawn between two 

situations: the first is where the party with apparent authority appears to be the 

principal, and the second is where he appears to be a legal representative of the 

principal.
47
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In the first instance the arbitration agreement will bind the principal in accordance 

with the theory of apparent authority, in the second instance ―in our view‖
48

 the 

arbitration agreement will be one of the elements of the undertaking/right that was 

transferred to the party who transacted with the apparent legal representative, and 

therefore the arbitration agreement will initially bind the party with apparent 

authority, and will also bind the principal to the arbitration agreement, as for the 

relationship between the apparent legal representative and the principal; it will be a 

matter for the courts to resolve and will not be subject to the arbitration agreement.
49

 

In the case of powers of attorney, the French law‘s position is that  

A mandate to conclude an arbitration agreement must be express, and, for example, 

―a power to settle a dispute by agreement does not encompass the power to conclude 

an arbitration agreement‖ (Code Civil, article 1989). A simple mandate ―ad litem‖ 

which is given to a lawyer to represent or assist a party in arbitration proceedings, 

does not empower the lawyer to agree on the client‘s behalf to vary the arbitration 

agreement in a subsequent agreement, and in particular, to agree to an extension of 

the period for completion of the arbitration, unless the principal has given specific 

authority.
50

 

In Egyptian law a special –written- power of attorney is required for a legally 

empowered representative to enter into an arbitration agreement that will be binding 

to the principal, thus in the case of juridical persons, the representative enters into the 

agreement to arbitrate, not as a representative –as such-, but as if he was the juridical 

person himself, therefore his actions are considered the actions of the juridical person 

and not his own.
51

 The general rule when it comes to juridical persons being bound by 

arbitration is that, the person who possesses the power to manage the private juridical 
                                                           
48

 AL TH□KYM FY AL ‘LAQAT AL KHAS□-A AL DWLY-A W AL DAKHLY-A, DR. 

MS□T□□FĀ MH□MD AL GMAL & DR. ‘KASH-A MH□MD ‘BD AL ‘AL, 505 (PART ONE, 

FIRST EDITION, 1998, publishing rights reserved by authors) 

49
 AL TH□KYM FY AL ‘LAQAT AL KHAS□-A AL DWLY-A W AL DAKHLY-A, DR. 

MS□T□□FĀ MH□MD AL GMAL & DR. ‘KASH-A MH□MD ‘BD AL ‘AL, 505 (PART ONE, 

FIRST EDITION, 1998, publishing rights reserved by authors) 

50
 JEAN-LOUIS DEVOLVÉ, JEAN ROUCHE & GERALD H. POINTON, FRENCH 

ARBITRATION LAW AND PRACTICE 60 (KLUWER LAW INTERNATIONAL 2003) 

51
 DR. NBYL   ̀ISM‘YL ‘MR, AL TAH□KYM FY AL MWĀD AL MDNĪ-A W AL TGARĪ-A AL 

WT□□NĪ-A W AL DWLĪ-A, 51 (DAR AL JAM‘-A AL GDYD-A, 2005)  



13 

 

person may enter into arbitration agreements on behalf of the juridical person and to 

its account, a special power of attorney is not required in this case, a general power of 

attorney or the mention of this power in the articles of association is sufficient,
52

 

unless the articles of association or statutes of the company restrict or prohibit such a 

power.
53

 A managing partner in a partnership has the power to bind the partnership 

into an arbitration agreement, even if no such explicit authority is given, whereas a 

silent partner or a non-managing partner do not possess the same power.
54

 The 

liquidator in the event of the liquidation of a joint stock or limited liability company, 

may according to Article 145 of the law 159 for the year 1981 (The Companies‘ Law) 

may enter into an arbitration agreement concerning the actions taken by him for the 

purpose of the liquidation.
55

 

The position on the requirement of a special power of attorney is voiced in Article 

702 0f the Egyptian Civil code, and has been reiterated by the Cairo Court of 

Appeals, which stated that a special power of attorney is required to enter into an 

arbitration agreement
56

, which would mean that a general power of attorney would 

not convey upon the empowered party the necessary capacity to enter into an 

arbitration agreement on behalf of the principal. 

Another form of powers of attorney is what is known as the ―borrowed name‖ which 

is based upon the principle that, if a person transacts in his own name, he becomes a 

party to the contract, which is the case when an empowered party transacts in his own 

name; this case is where the principal empowers the transacting party to transact on a 
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specific matter, on the condition that the empowered party transacts in his own name; 

without revealing the principals name.
57

 

The agency relationship in this case between the principal and the agent, is an 

undertaking by the agent to transfer the effects of the transaction to the principal.
58

 In 

this case the second party to the transaction is not in a legal relationship with the 

principal, but in a legal relationship with the agent or the borrowed name, who in turn 

will be bound by all the effects of the contract, and in the event that the agent goes 

beyond his mandate he alone will bear the consequences as he may not seek relief 

against the principal, all the foregoing will not affect the initial legal relationship 

between the agent and his principal.
59

 

The second instance is where the second party to the contract becomes aware of the 

actual legal capacity of the agent, in this case the legal effects of the contract will be 

borne by the principal (on the condition that it is evident that the second party, was 

not aware or capable of knowing that the agent was transacting in his own personal 

capacity –a commission agent).
60

 

3. Intertwined claims 
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In the case of intertwined claims; the theory of estoppel or the ―alternative‖ estoppel 

theory
61

 in the United States of America, has been used, the definition of this theory 

is that  

Non-signatories to the arbitration agreement have standing to compel arbitration 

against a signatory and the signatory is estopped from avoiding arbitration with a 

non-signatory when the issues in dispute are intertwined with the agreement that the 

signatory signed, or if there is a close relationship between the entities involved and 

between the alleged wrongs and the contract, or if the claims are intimately founded 

in and intertwined with the underlying contract obligations.[12] In addition, it is 

generally accepted that equitable estoppel applies against a signatory to a written 

agreement—so as to require the signatory to arbitrate its claims—when the signatory 

must rely on the terms of the agreement to assert its claims against the non-signatory 

such that the signatory's claims make reference to or presume the existence of the 

written agreement, or the signatory's claims arise out of and relate directly to the 

written agreement.
62

  

Some federal courts have gone a step further where ―the court in Denney v. BDO 

Seidman, L.L.P., 412 F.3d 58, R.I.C.O. Bus. Disp. Guide (CCH) ¶10884 (2d Cir. 

2005) (§ 31), held that, under the principles of equitable estoppel, arbitration may be 

compelled between two non-signatories.‖
63

 

According to Egyptian scholars if the agreement to arbitrate was entered into, by the 

majority or by the representative of the majority of one of the parties, the arbitration 

agreement will be binding to the rest of the members of that party; thus creating an 

intertwined claim situation, which should be submitted to arbitration.
64

 It is the 

opinion of the latter scholar (see previous footnote), that even in the event of the link 
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between the subject matter of the claim not reaching the level of ―intertwined‖, the 

agreement to arbitrate should be honored by both parties. 
65
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III. ARBITRATION AGREEMENT AND SUCCESSORS TO THE 

PARTIES 

The matter of transfer of a contract containing an arbitration clause, or a contractual 

right itself will be discussed in the following chapter, as matters of privity of the 

arbitration agreement may be raised here, due to the introduction of a new party to the 

agreement; a party that may be considered until the conclusion of the assignment or 

transfer a third party to it, as this transaction will bring him into contact with a party 

who may not have envisaged being bound by an agreement with him ―the almost 

unanimous view, today, is that the arbitration clause is transferred whether there has 

been an assignment of the whole of the contract or an assignment of contractual 

rights. This is also the position in France.‖
66

 

A. Universal Succession 

According to the English law ―on the death of a party, any cause of action which 

survives his death and which vests in his personal representatives may be referred to 

arbitration by them even in the absence of an arbitration clause in the original 

agreement,‖
67

 the death of a party as having an ―effect of discharging the arbitration 

agreement and also the cause of action to which the agreement related‖
68

 has been 

changed, it is now possible for the ―parties to agree that death is to have an automatic 

terminating effect on the arbitration agreement.‖
69

 

On the matter of bankruptcy according to English law ―a person who had earlier 

entered into an arbitration agreement does not have an automatic discharging effect 
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upon the contract to which the arbitration agreement relates or upon the arbitration 

agreement itself.‖
70

 The trustee in the case of bankruptcy is vested with the power ―to 

disclaim unprofitable contracts, and his decision to affirm or to disclaim a contract to 

which an arbitration clause relates will generally determine the fate of that clause.‖
71

 

Upon adopting the contract ―the arbitration agreement is enforceable by or against the 

trustee in relation to matters arising from or connected with the contract.‖
72

 

In the case of the trustee disclaiming the contract  

The position is governed by s 349A(3) of the Insolvency Act 1986: If the trustee in a 

bankruptcy does not adopt the contract and a matter to which an arbitration agreement 

applies requires to be determined in connection with or for the proposes of the 

bankruptcy proceedings— (a)the trustee with the consent of the creditors committee, 

or (b)any other party to the agreement, may apply to the court which may, if it thinks 

fit in all the circumstances of the case, order that the matter be referred to arbitration 

in accordance with the arbitration agreement.
73

 

 The effect of this clause will be the avoidance of ―the arbitration clause if the 

contract to which it relates is unlikely to effect the bankruptcy proceedings,‖
74

 on the 

other hand if the arbitration clause is connected to the bankruptcy proceedings ―and it 

is thought that this will generally be the case, given that the question in any 

arbitration will generally be whether a sum of money is owing to or owed by the 

                                                           
70

 ROBERT MERKIN, ARBITRATION LAW, 87 (LLOYD‘S COMMERCIAL LAW LIBRARY, 

2004) 

71
 ROBERT MERKIN, ARBITRATION LAW, 87 (LLOYD‘S COMMERCIAL LAW LIBRARY, 

2004) 

72
 ROBERT MERKIN, ARBITRATION LAW, 88 (LLOYD‘S COMMERCIAL LAW LIBRARY, 

2004) 

73
 ROBERT MERKIN, ARBITRATION LAW, 88 (LLOYD‘S COMMERCIAL LAW LIBRARY, 

2004) 

74
 ROBERT MERKIN, ARBITRATION LAW, 88 (LLOYD‘S COMMERCIAL LAW LIBRARY, 

2004) 



19 

 

bankrupt,‖
75

 the court will be vested with the power to allow arbitration on that matter 

or be decided by a court.
76

 

The above rules do not apply in English law except where the arbitration agreement is 

prior to the bankruptcy of a party, due to the fact that on the date of the bankruptcy 

order the bankrupt party loses control over his property; and the trustee ―may, with 

the permission of the court or the creditors‘ committee, enter into an arbitration 

agreement concerning outstanding claims against the bankrupt.‖
77

 The court under 

English law has the right to ―stay any outstanding proceedings against the bankrupt, 

including arbitration proceedings,‖
78

 in the event that ―proceedings on a bankruptcy 

petition are pending, or where a bankruptcy order has been made.‖
79

 

In the event of the issuance of an administration order under English law, whether 

voluntarily initiated by the company or by a court order ―no legal proceedings may be 

instituted or continued against the company except with the consent of the 

administrator or with the permission of the court,‖
80

 although the administrator may 

―initiate arbitration against a third party on behalf of the company.‖
81

 In the event of 

the liquidation of the company, the liquidator (as with the trustee in bankruptcy) ―may 
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disclaim unprofitable contracts,‖
82

 this will of course include the arbitration 

agreement within; prior to the making of a winding up order ―the court may on the 

application of the company, or a creditor or contributory, make an order staying 

proceedings against the company.‖ 
83

 

Upon the liquidation of a company  

The assets of the company are transferred to the custody of the liquidator and may be 

vested in him by the court, and where the company is being wound up by the court 

the liquidator may be authorized by the court or liquidation committee to bring or 

defend any action or legal proceedings, including arbitration.
84

 

 The more apparent cases of succession are ―takeovers, merger of companies, or the 

acquisition of the assets and liabilities of a company entail the transfer of the 

arbitration agreement to the new owner or the new combined company in the case of 

merger…‖ the latter being approved by the Swiss Federal Tribunal, the author went 

on to say  

This is in particular the solution applicable to the restructuring of state owned 

companies, where one entity takes over all or part of the activities and, consequently, 

the assets and liabilities of another, regardless of whether the latter is then liquidated 

or not. A recent English judgment applied this rule to an insurance company which 

had taken over part of the assets of a liquidated state entity.
85

 

Under Egyptian law, Article 145 of the Egyptian civil code states that the effects of a 

contract shall be transferred to the parties to the contract and to their universal 

successors without prejudice to rules pertaining to inheritance on the condition that it 
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is not evident from the contract, the nature of the transaction or the law that these 

effects are not transferable to the universal successors.  

The transferable nature of a contract under Egyptian law relates to privity of contract, 

as a contract has an obligatory nature on the one hand, but at the same time this 

obligation is limited to the parties that are obliged to enforce the effects of the 

contract; at the same time the obligatory nature of the contract is also limited to that 

which the contract contains (its scope).
86

 

The definition of a universal successor is he who succeeds his predecessor in all the 

rights of the latter,
87

 the universal successor of a natural person will be either an heir 

(or heirs) or the beneficiary (or beneficiaries) of a will, universal succession is not 

limited to natural persons, but is also applicable to legal entities.
88

 A legal entity ―B‖ 

becomes a universal successor, when another legal entity ―A‖ ceases to exist with all 

of its rights and obligations, through being merged into the successor (whether the 

successor was present before or after ―A‖ ceased to exist) and in this instance all the 

rights and obligations of entity A will be transferred to entity B.
89

 This viewpoint has 

been upheld by the verdict of Egyptian court of cassation in case No. 38 for the 

judicial year 113 issued on 18/12/1973 where the court found that merger of two 

companies through joining them, results in the merged company ceasing to exist and 

the merging company succeeding it in all its rights and obligations, whereby the 

successor is the only entity that may be sued concerning the rights and debts of the 
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merged company, this rule is the norm unless the merger contract contains an 

agreement to the contrary.
90

 

An exception to the rule of universal succession is where the state seizes the monies 

or properties of natural or legal persons, this matter was decided by the verdict of 

Egyptian court of cassation in case No. 412 for the judicial year 35 issued on 3/12/69, 

when a law was passed stating the right of the state to seize certain movables and 

warehouses for a certain fee, the court found that the state did not become a successor 

of the seized persons in whatever rights or obligations they had; and that those 

persons were still liable for the payment of the debts of their establishments to their 

creditors.
91

 

The instances where the effects of the contract are not transferred to the universal 

successors are: if the contract states that its effect is not transferable to the universal 

successor; or if it is evident from the natures of the transaction that the effect of the 

contract is not transferrable to the universal successor.
92

 In the first case a contract 

may include a provision that one of the effects of the contract is not transferable to the 

universal successor, the condition for such a provision to be enforceable is that the 

said provision must not contradict with a matter of public policy.
93

 In the second case, 

if it is evident from the nature of the transaction that the effect of the contract should 

not be transferable, the cases where this prohibition would be upheld are when the 

law dictates that the transaction is non-transferable or when there is a personal nature 

to the transaction that results in the contract that is required to be transferred.
94

  The 
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court of cassation, on this matter, in the case No. 106 for the judicial year 33 ruled on 

13/2/1968 that article 145 of the Egyptian civil code set a general rule, that the effects 

of a contract are not limited to the contracting parties; but are transferred to the 

universal successors through inheritance or as beneficiaries of a will, and that article 

set as an exception to this rule,  instances, where the legal relationship between the 

contracting parties, was of a purely personal nature; this personal nature can be 

deduced from the explicit or implicit will of the parties, the nature of the contract; or 

the rule of the law.
95

 

The final exemption to the transferable nature of the effects of a contract, is where the 

law prohibits such a transfer, an example would be the termination of a sole 

proprietorship when the sole proprietor ceases to exist, in accordance with article 528 

of the Egyptian civil code.
96

  

B. Limited Succession 

1. Assignment   

Assignment of the contract and the transfer of the arbitration agreement in Swiss Law  

Must not be confused; they are not necessarily governed by the same law. While the 

contractual assignment is generally subject to the law governing the assigned contract 

or claim, assignment of the arbitration agreement is, according to most authors, 

governed by the law applicable to such agreement,
97

 

And in 2001 the Swiss Federal Tribunal ―set aside the arbitral award for lack of 

jurisdiction of the arbitral tribunal because the main contract and the rights resulting 
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from this contract (including the right to arbitrate) were not assignable.‖
98

 The 

explanation of this view would be that ―the absence of an assignment of the claim 

deprives the arbitration agreement of an object, making it inoperative, which in turn 

leads to the lack of jurisdiction of the arbitrators over the alleged assignee without it 

being necessary to decide on the transfer of the arbitration agreement.‖
99

 When it 

comes to the matter of what is assigned upon the conclusion of an assignment, the 

Swiss Federal Tribunal was of the view that ―in the case of assignment, privileges and 

ancillary rights, notably that arbitration clause, are transferred along with the claim 

unless the latter is inseparable from the person of the assignor.‖
100

 

For an assignment to be legal in England ―it must satisfy the requirements of s.136 of 

the Law of Property Act 1925. The assignment must be in writing, be absolute, and 

express notice must be given to the assignor,‖
101

 when it comes to assignment the 

general principle is that ―the burden of a contract may not be assigned without the 

consent of the debtor.‖
102

 Therefore one of the important factors is that there is no 

prohibition on assignment present in the contract.
103

 For the assignee to become able 

to enforce the benefit bestowed upon him by the contract, he must recognize the 

obligation to arbitrate,
104

 as the assignee ―cannot assert its rights inconsistently with 
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the terms of the contract.‖
105

 A further obligation on the assignee is that ―where the 

contract between assignor and debtor contains an exclusive jurisdiction agreement, an 

assignee of benefits under this contract or of a cause of action is likewise only entitled 

to enforce those rights in accordance with the terms of the contract including the 

choice of court agreement.‖
106

 As for the scope of the right assigned, it was concluded 

in the case of Through transport mutual insurance association (Eurasia) Ltd v. New 

India Assurance Co Ltd that  

A person who obtains by assignment or transfer of some other kind the right to pursue 

a claim under a contract can only enforce that right in accordance with the terms of 

the contract and subject to any restrictions or limitations which those terms may 

impose. In other words, what he obtains is a chose in action whose precise scope is 

determined by the contract under which it arises and which is inherently subject to 

certain incidents, in this case a requirement that it be enforced by arbitration.
107

 

The matter of assignment before commencement of arbitration proceedings, in 

English law, will be subject to the normal rule that governs the assignability of 

contracts. When it comes to assignment after the commencement of arbitration 

proceedings, in The Jordan Nicolov case it was ruled that ―an arbitration clause is 

assignable even after proceedings have commenced, and that the assignee may simply 

take over the assignor‘s proceedings without the need to start fresh,‖
108

 for the 

assignment to be valid ―there are two qualifications. First, the arbitrator must be given 

notice of the change of claimant and his consent must be obtained,‖
109

 in the event 

that notice ―to the arbitrator seeking his consent is not given within reasonable time, 
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the assignee loses the right to participate in the arbitration proceedings‖
110

 as ―neither 

the assignor nor the assignee has the right to continue,‖
111

 in this situation the 

assignee would become ―an equitable assignee.‖
112

 Second ―if required by the other 

party, the assignee must prove title to sue by presenting evidence that the 

requirements of s 136 of the Law of Property Act 1925 have been fulfilled, ie that 

there has been absolute assignment of the clause, in writing, with notice to the other 

party.‖
113

  

The view in England on the assignability of the arbitration clause in a contract, has 

changed
114

, the Court of Appeal ―subsequently determined…..in Shayler v. Woolf that 

the presence of an arbitration clause in a contract which is by its nature assignable 

will not prevent assignment of the entire contract, including its arbitration provisions, 

as arbitration clauses are by their nature assignable,‖
115

 it is evident that the 

assignability of the contract will play a key role in the Court‘s view on the matter of 

whether the arbitration clause is assignable,
116

 it is understood that ―if the main 

contract is one involving personal services or is otherwise not assignable, any 

purported assignment is void and the assignee cannot be regarded as a party to any 

arbitration clause.‖  
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It is therefore clear that the English court of Appeal, has taken a similar approach to 

that of the Swiss Tribunal Fédéral, on the matter of the criterion for the assignability 

of the arbitration clause, which would be ―if the contract cannot be assigned, the 

arbitration clause cannot be transferred either.‖
117

 

For an assignment of right to become effective in France, there is no specific 

requirement other than the offer and acceptance of the assignor and the assignee, but 

for it to become effective with regard to the second party to the assigned contract 

(where the first party would be the assignor), the requirements of article 1690 of the 

French civil code must be met; whereby the second party must be notified or accept 

the assignment in order that it become effective against him, the date of acceptance or 

of notification of the assignment must be evidenced, for the assignment to be 

effective.
118

 The acceptance is not necessary if the second party is notified of the 

assignment as his consent is not a prerequisite.
119

 The French legal system has 

accepted the idea of implicit consent -by the second party to the original contract of 

the assignment- but will only give it effect against him and not third parties, for it to 

become effective against them the requirements of article 1690 of the French civil 

code must be met.
120

  

The fear when it comes to the transfer of a contract containing an arbitration clause, is 

that ―the consequence of severability would be that the arbitration clause, not being 

transferred with the rest of the contract in the absence of a specific agreement to do 

so, would be deprived of its object and would in fact disappear. There can be no 
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justification for that.‖
121

 The Paris Court of Appeal was of the view that ―an 

arbitration clause contained in an international contract has its own validity and 

effectiveness which require its extension to all parties acceding, even partially, to the 

rights of one of the contracting parties‖
122

 the underlying explanation of this is that 

―because of its jurisdictional nature, the validity of the arbitration agreement is 

autonomous and separable from the contract which contains it,‖
123

the main issue with 

the French interpretation is that  

The Cour de cassation does invoke the autonomy of the clause in one specific 

circumstance: when the arbitration clause does not act as an obstacle to the transfer, 

but as the only possible justification of the transfer…the Cour de cassation declared, 

in a decision of 2002, that ―in international matters, the arbitration clause, legally 

independent from the main contract, is transferred with it, regardless of whether the 

substantive rights were validly transferred.
124

  

When it comes to the need for the ―assignee‘s separate or express consent‖
125

 to be 

bound by the arbitration clause in the assigned contract itself the Paris Cour d‘appel   

In CCC Filmkunst GmbH v. EDIF suggested that there was a presumption that the 

right to arbitration was automatically transferred along with the assignment of the 

main contract because assignment ‗necessarily implies that the assignor transfers the 

benefit of the arbitration clause –which forms part of the economics [of the] contract 

to the assignee‘….By the same token , any suggestion that the nature of the 

                                                           
121

 PIERRE MAYER, MULTIPLE PARTY ACTIONS IN INTERNATIONAL ARBITRATION 195 

(Permanent  Court Of Arbitration ed., OXFORD UNIVERSITY PRESS 2009) 

122
 JEAN-FRANCOIS POUDRET, SÉBASTIEN BESSON, COMPARATIVE LAW OF 

INTERNATIONAL ARBITRATION 244 (Translated by STEPHEN V. BERTI & ANNETTE PONTI, 

second edition, THOMSON SWEET& MAXWELL 2007) 

123
 JEAN-FRANCOIS POUDRET, SÉBASTIEN BESSON, COMPARATIVE LAW OF 

INTERNATIONAL ARBITRATION 246 (Translated by STEPHEN V. BERTI & ANNETTE PONTI, 

second edition, THOMSON SWEET& MAXWELL 2007) 

124
 PIERRE MAYER, MULTIPLE PARTY ACTIONS IN INTERNATIONAL ARBITRATION 195 

(Permanent  Court Of Arbitration ed., OXFORD UNIVERSITY PRESS 2009) 

125
 STEPHEN JAGUSCH AND ANTHONY SINCLAIR, PERVASIVE PROBLEMS IN 

INTERNATIONAL ARBITRATION 306 (Loukas A. Mistelis and  Julian D.M. Lew QC ed., 

KLUWER LAW INTERNATIONAL, 2006) 



29 

 

arbitration agreement also requires the agreement of the signatory counterparty for it 

to be effectively assigned was also rejected.
126

 

 On another occasion the Paris Court of Appeal ―ruled that an arbitration clause in an 

international contract had its own validity and effectiveness which required that it be 

extended to an assignee along with the contract or the contractual rights assigned, 

provided that the dispute came within the scope of the clause.‖
127

  

The Cour de cassation in Banque Worms v. Bellot ruled that ―the international 

arbitration agreement, the validity of which is based exclusively on the will of the 

parties, is assigned together with the rights [to which it relates], in the same shape and 

form as those rights existed between the assignor and the original co-contractor.‖
128

 It 

has therefore been held by French courts that ―in the absence of an agreement to the 

contrary, the transfer of rights and duties resulting from a contract includes the 

transfer of the arbitration clause, which is a part of the terms and conditions of such 

contract, so that the assignee is bound by that clause.‖
129

  

On the matter of whether the transfer was binding to the obligor (since his obligation 

was to arbitrate with the assignor) ―French authors and courts have overcome this 

difficulty by either the presumption of consent or by considering that the arbitration 

clause is firmly bound to the contract and therefore should follow it,‖
130

 the exception 
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being ―if an agreement to the contrary exists between the parties or if it results from 

the circumstances that the clause was concluded intuitu personae.‖
131

 

The view in other continental European countries like Germany is that  

The arbitration clause is transferred along with the substantive right because the 

clause is a modality of the right pursuant to BGB §401. The same is the case where a 

contract is transferred. In both cases a reservation must be made where there is an 

agreement by the parties to the contrary, which might result from a relationship of 

trust on which the agreement to arbitrate was based.
132

  

In the event of the assignment of a single contractual right, which is part of a contract 

that contains an arbitration clause, the French Cour de cassation stated that ―the 

contractual right is assigned as it stood between the assignor and the assigned 

debtor.‖
133

 In the words of the author of the article the explanation of this theory is 

that (in a hypothetical case where B is the assignor, A is the assigned and C is the 

assignee)  

The explanation for the fact that C‘s claims against A must be brought before an 

arbitral tribunal is, in my opinion, the following…the arbitration clause has produced 

an effect on the contractual right: it has configured it, shaped it, or more precisely, it 

has configured the right of action which is ancillary to the substantive contractual 

right. A and C therefore have the reciprocal duty to submit to arbitration the 

substantive rights that were assigned, not as parties to the arbitration agreement….but 

as parties to the legal relationship existing between the debtor and creditor, as 

configured by that arbitration agreement.
134

 

1. Assignment of right under Egyptian Law 
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Under Egyptian law, assignment and its conditions are regulated by articles 303 

through 322 of the Egyptian Civil Code, there are two types of assignment specified 

in the civil code: an assignment of right and an assignment of debt. 

To be valid against third parties, an assignment must first be effected against the 

debtor.  Moreover, such assignment must have an established date.  Article 15 of the 

Egyptian Law of Evidence provides for creating a date certain, the most common 

means of which are: (a) notarization of a document by the relevant Egyptian Notary 

Public, (b) serving a legal notice through a court bailiff attaching the assignment 

contract thereto or clearly describing the underlying assignment or (c) having the 

documents evidenced by an official employee of the Government which will usually 

include his signature and the State seal.  Egyptian law does not require for the validity 

of such assignments for them to be registered or filed with any authority in the Arab 

Republic of Egypt. 

Articles 303 to 314 deal with assignment of right; and articles 315 to 322 deal with 

assignment of debt. I will first deal with an assignment of right. An assignment of 

right according to Egyptian law, is where a creditor assigns the debt of a debtor to 

another creditor (the assignee) 

For an assignment of right to become enforceable with regard to the second party of 

the assigned contract (―the assigned party‖), the assignment must not contradict a law 

that prevents such assignment or the will of the parties to the assigned contract, also 

the nature of the assigned obligation must be assignable. The acceptance of the 

assigned party is not necessary.
135

 The assigned right may not exceed that which may 

be attached.
136

 

An assignment is not enforceable against the assigned party unless he accepts it or is 

notified of it, the condition for the enforceability of the assignment against third 

parties through the acceptance of the assigned party is that such acceptance must have 

                                                           
135

 Article 303 of the Egyptian Civil Code 

136
 Article 304 of the Egyptian Civil Code 



32 

 

a certified date.
137

 The assignee may –before the notification of the assigned party or 

his acceptance- undertake any action aimed at protecting the right that has been 

transferred to him.
138

 Also, an assignment includes all the guarantees thereof and is 

considered to include all that has become with regard to interest and installments.
139

 

Finally the assigned party may raise the same pleas/defenses the assignor may have 

raised against the assignee at the time the assignment became enforceable, he may 

also raise the pleas/defenses that originate from the assignment contract.
140

 

Under Egyptian law for an assignment of right to be concluded, it must fulfill the 

requirements of the general rules on the conclusion of contracts; acceptance, subject 

and reason, the subject matter of an assignment is the right to be assigned to the 

assignee, and therefore if this right no longer exists then the assignment cannot be 

concluded.
141

 A further requirement is capacity of the parties concluding the 

assignment, in addition to the absence of diminished capacity.
142

 

An assignment of right can be concluded when the subject matter of it is a personal 

right, the subject of the assignment may be an immovable, but the right being 

assigned must be a personal right to it not a right in rem.
143

 The court of cassation in a 
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ruling stated that a personal right may be assigned unless that is impossible because 

of a law or the agreement of the parties or the nature of the undertaking.
144

  

If the agreement between the original parties to the contract contains an undertaking 

that prevents the creditor from assigning the contract, then this undertaking will be 

upheld since the ability to assign a right is not a matter of public order.
145

 If the nature 

of the undertaking in the original contract itself (when there has been no prevention of 

assignment in the contract) shows that the person of the creditor was taken into 

consideration when concluding the contract (intuitu personae), the assignment may 

be barred.
146

 

When the assignment is notified to the assigned party or accepted by him, the 

assignee becomes the sole creditor of the assigned party (the exception to the rights 

that are transferred to the assignee are: any rights that were present before the 

conclusion of the assignment, that were fulfilled or lapsed for any reason before the 

notification or acceptance of the assignment), the second outcome is that the assigned 

party may raise the same challenges that he could have raised against the assignor 

before the notification of the assignment or its acceptance, in addition to the 

challenges that are derived from the assignment contract.
147

 The relationship between 

the original creditor and the assigned party –after the notification of the assignment or 
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its acceptance- ceases to exist, whereby the original creditor no longer has any legal 

standing with regard to the assigned party.
148

 

One of the requirements is that acceptance of the assignment on the part of the 

assigned party, must occur after or at the time of the conclusion of the assignment, the 

reason being that for the assigned party to agree forehand to the assignment, does not 

evidence his knowledge of the date of the conclusion of the assignment and the 

assignee.
149

 The relationship between the assignee and the assigned party before 

notification or acceptance of the assignment, is a conditional relationship whereby the 

assignee is a conditional creditor of the assigned party, and this relationship requires 

enforceability in order to become a full relationship.
150

 The assignee may take certain 

preventative measures concerning the right assigned even before the assignment is 

notified or accepted by the assigned party.
151

 

On the matter of evidencing acceptance or notification of the assignment, for it to 

become enforceable against the assigned party, the assignee must either accept it or 

be notified of it, and this notification must have a certified date. Acceptance in this 

context can take many forms as it may be explicit or implicit; explicit forms can be 

written or spoken. As for implicit acceptance it can take the form of actions or 

expressions that evidence his acceptance of the assignment, in all cases knowledge of 
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the assignment on the part of the assigned party must be actual knowledge of the 

assignment, even if he later on acknowledges it.
152

  

Evidencing the acceptance of the assigned party of the assignment will be governed 

by the general rules of evidence,
153

 whereby the assignment may be proven by 

evidence, presumption and/or witnesses (if the right in question does not exceed a 

certain sum, if it does, then it would normally require written evidence).
154

 

When it comes to the matter of notification of the assignment, the court of cassation 

has ruled that  

The notification that will cause the assignment to be valid vis a vis the assigned party 

-in accordance with article 305 of the Egyptian civil code- is that which is notified via 

official notification, through the court bailiffs, and is sent from the assignor or the 

assignee informing the assigned party of the occurrence of the assignment and its 

main conditions; it is not necessary for both the assignor and assignee to notify.
155

 

 The only condition concerning the notification document is that it be an official 

document notified through the court bailiffs.
156

 

As for the assignment becoming enforceable against third parties (the term third party 

here means persons who might become affected negatively by the assignment, as they 

might have a specific right vis a vis the assigned right; before the conclusion of the 

assignment, the court of cassation regarded a third party to an assignment as any 

person, who gained from the assignor a right with regard to the right being assigned, 
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that is in conflict with the right of the assignee
157

) the condition is that the assigned 

party accepts or is notified of the assignment, and in the case of the acceptance of the 

assignment through an unofficial document, the assignment shall not be enforceable 

against the third party unless the date of the acceptance has a certified date. 

There are a number of guarantees according to articles 308 through 311 of the 

Egyptian civil code, that the assignor guarantees to the assignee according to the law. 

The first of these guarantees (whether this assignment is in return for consideration or 

not) concerns the assignor‘s personal actions (or those deemed to be so; an example 

would be those taken by one of the assignors creditors, like interim/conservatory 

seizure), notably those that will undermine the right assigned (even prior to 

notification or acceptance on the part of the assignee), whereby upon committing any 

of these actions he will become liable.
158

 In the event of the assignment being in 

return for consideration, assignor shall also guarantee to the assignee the actual 

presence of the assigned right at the time of the assignment, in the event of the right 

not being present at the time of the assignment, the assignor will have to fulfill his 

guarantee, as an example in this case, if the origin of this right is capable of being 

nullified at the time of the assignment, and is later on -after the assignment is 

effected- nullified, the assignor will have to fulfill the guarantee.
159

 The same will be 

in the event that the right in question has been concluded before the assignment for 

any reason whatsoever.
160

 If on the other hand the right has been concluded after the 

assignment, due to the personal action of the assignor, then the first form of guarantee 
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will come into effect; which is the assignors guarantee to abstain from acting in a way 

that will undermine the right assigned.
161

 

The guarantee of the assignor of the existence of the right and its ancillaries, only 

extends to the time when the assignment was concluded, it does not extend to after 

the conclusion of the assignment, so if the right is time barred after the conclusion of 

the assignment, even though the time frame extends to the period before the 

conclusion of the assignment, the assignee will not be able to claim the assignor‘s 

guarantee.
162

 A further matter to which the assignor‘s guarantee does not extend is the 

matter of the ability of the assigned party to perform, (the exception being when the 

assignor and assignee agree that the guarantee will extend to ability of the assigned 

party) the exception by law in this case would be where the assignor knew before the 

conclusion of the assignment that the assigned party was incapable of performance, 

and in bad faith concluded the assignment without informing the assignee.
163

 

2. Assignment of debt under Egyptian Law 

According to Egyptian law an assignment of debt is where a debtor assigns a debt to 

another debtor (the assignee). Again as in an assignment of right the assignment will 

include the debt with all its characteristics, guarantees and claims that arise out of 
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it.
164

 Normally the assignment of debt occur due to an agreement between the original 

creditor and the assignee, without the intervention of the original debtor.
165

 

Again we will find as in an assignment of right, that an assignment of debt is an 

agreement that will require the presence of all the general conditions for an agreement 

that is concluded between two parties: consent, subject matter of the assignment and 

the reason behind the transaction.
166

 The transaction must also be entered into by one 

who has capacity and the agreement must be free of vitiating factors that will cause 

the consent to become defective ―the quality of a party‘s consent will be vitiated by 

violence, dol, erreur substantielle (which bear some resemblance to, but do not 

correspond exactly with duress, fraud and fundamental mistake in English law)‖,
167

 a 

further vitiating factor in Egyptian law is unfair advantage and exploitation. 

Egyptian legal theory distinguishes between two types of assignment of debt, the first 

is where the original debtor assigns his debt to another, and the second is where the 

original creditor intervenes directly and concludes an assignment whereby the debt is 

assigned from the original debtor to another.
168

 

In the first form of assignment whereby the original debtor assigns the debt, this 

transaction is concluded again -according to article 315 of the Egyptian civil code- by 

the agreement of the debtor and a third party, where the third party accepts to bear the 
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debt.
169

 In this preliminary stage the assignment has been concluded, but is not 

enforceable against the original creditor, as his acceptance is required for it to become 

enforceable against him,
170

 this agreement will bring into existence undertakings on 

the part of the assignee to the benefit of the assignor, but until the acceptance of the 

original creditor, it will not transfer the burden of honoring the debt to the assignee 

with regard to the original creditor.
171

 On the matter of capacity at this stage, the 

capacity required on the part of the assignor in this case is the general requirements of 

capacity, but in the case of the assignee the ability to honor the debt, in accordance 

with the agreement between him and the assignor (the original debtor).
172

 

For the assignment to become legally binding to the original creditor, the creditor 

must accept the assignment (as mentioned previously), the view according to 

Egyptian scholars is that in an assignment of right the change in creditor does not 

pose any form of danger to the original debtor, as in all cases he is in debt; but on the 

other hand in the event of a change in debtor, there is a danger in change, as the new 

debtor might not be capable of honoring the debt, which would in turn negatively 

affect the original creditor, and there lies the requirement of the acceptance of the 

original creditor, in order that the assignment be legally binding to him.
173
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Under Egyptian law if the assignor (original debtor) notifies the assigned party, of the 

assignment, while granting him a period of time in which to declare acceptance or 

refusal, and the assigned party does not respond, it shall be considered refusal on his 

part.
174

 The issuance of the acceptance of the assignment on the part of the original 

creditor, may only occur after the conclusion of the assignment, and it is not a 

requirement that he be notified of the assignment prior to his being legally able to 

accept it; he may preemptively accept so long as it exists.
175

 But upon the issuance of 

the acceptance the assignor and assignee may not introduce any change to the 

assignment or revoke it; they may only revoke or make changes to the assignment 

before the acceptance reaches either of them.
176

 

There is no specific form for the acceptance of the assignment on the part of the 

assigned party; again acceptance may be explicit or implicit as in an assignment of 

right.
177

 

The effect of acceptance on the part of the original creditor in an assignment of debt, 

is that the assignment of debt becomes enforceable against the original creditor, the 

acceptance is retroactive, whereby it is considered to have been issued upon the 

conclusion of the assignment; this is due to the fact that this acceptance is not a 

condition for the proper formation of the assignment, but for its enforceability with 

regard to the original creditor.
178

 In the event of the assigned party refusing the 
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assignment, it does not become enforceable against him, but the refusal does not 

nullify the assignment contract itself, as it remains legally binding to both the 

assignor and assignee.
179

  

The second form for the conclusion of an assignment is where the original creditor 

enters into an assignment agreement with a third party whereby, the debt is assigned 

from the original debtor to the third party. 

The conditions for the conclusion of this agreement –again- do not require a specific 

form, but it must be concluded to include the debt itself in order that the debt be 

transferred with all guarantees to the new debtor; therefore the agreement must be 

concluded with the form of an assignment in mind, for if the conclusion of this 

transaction is undertaken with a guarantor status in mind, the debt is not transferred to 

the third party, all that will happen is that he will become a guarantor.
180

 

In this type of assignment the approval of the original debtor of the assignment is not 

required, as the rules of Egyptian civil law dictate that a third party may repay a debt 

without the acceptance of the debtor (Art 323 of the Egyptian civil code); and in the 

event that the creditor accepts –even if the debtor refuses- the debt is fulfilled; and the 

third party may seek repayment form the original debtor on the grounds of unjust 

enrichment, if repayment was without the original debtor‘s knowledge or without his 

consent.
181
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In this form of assignment the assignment is enforceable as soon as the assignment 

agreement is concluded.
182

 One of the main differences between this form of 

assignment of debt and the previous form is that the original creditor in the first form 

guarantees the ability of the assignee to honor the debt, in the second form of 

assignment the original debtor does not make that guarantee as he took no part in the 

assignment agreement as it was not initiated by him.
183

 

The effects of an assignment of debt (in either form) will dictate the relationships 

between the three parties. In the event that the original debtor has either accepted the 

assignment of the debt; or has himself caused the assignment by directly negotiating 

the assignment with the new debtor (the party to whom the debt is assigned), the debt 

will transfer from the original debtor to the new debtor, along with its guarantees and 

any challenges relating to it.
184

 

The effects of this transfer are that the original debtor is released from the debt, and 

the new debtor takes his place; the release of the original debtor from the debt takes 

effect from the date of the assignment, in addition to the fact that this release occurs 

of its own accord without the need for the creditor to declare it.
185

 

One of the effects of the release of the original debtor from the debt as of the date of 

the assignment is that if the new debtor becomes unable to fulfill his obligations 

towards the creditor; the creditor may not seek fulfillment from the original debtor, as 

                                                           
182

 ‘BD AL RZAQ AL SNHWRY,  AL WSYT□□  FY SHRH□  AL QANŪN AL MDNY,  664 (ED 

MSTSHAR/ MS□T□□FY MH□MD AL FQY, DAR AL NHD□-A  AL ‘RBY-A , 1983 PART 3, 

VOLUME 1) 

183
 ‘BD AL RZAQ AL SNHWRY,  AL WSYT□□  FY SHRH□  AL QANŪN AL MDNY,  665 (ED 

MSTSHAR/ MS□T□□FY MH□MD AL FQY, DAR AL NHD□-A  AL ‘RBY-A , 1983 PART 3, 

VOLUME 1) 

184
 ‘BD AL RZAQ AL SNHWRY,  AL WSYT□□  FY SHRH□  AL QANŪN AL MDNY,  666-667 

(ED MSTSHAR/ MS□T□□FY MH□MD AL FQY, DAR AL NHD□-A  AL ‘RBY-A , 1983 PART 3, 

VOLUME 1) 

185
 ‘BD AL RZAQ AL SNHWRY,  AL WSYT□□  FY SHRH□  AL QANŪN AL MDNY,  667-668 

(ED MSTSHAR/ MS□T□□FY MH□MD AL FQY, DAR AL NHD□-A  AL ‘RBY-A , 1983 PART 3, 

VOLUME 1) 



43 

 

he has been released from the debt.
186

 The only exception to this full release is in the 

case where the assignment occurred as a result of the original debtor entering into an 

agreement with the new debtor to assign the debt, that was later on accepted by the 

creditor; in this case the original debtor guarantees to the creditor, the ability of the 

new debtor to honor the debt up until the time the creditor accepts the assignment.
187

 

On the matter of what is transferred with the assigned debt; a distinction is drawn 

between the guarantees of the original debt that were given by the original debtor, and 

those given by a guarantor of the original creditor, the guarantees given by the 

original debtor are transferred along with the assigned debt; those given by the 

guarantor are not transferred along with the debt unless he himself accepts the 

assignment; as it is considered that the reason the guarantor committed himself to 

guaranteeing the original debtor are personal, therefore the transfer of this guarantee 

shall not be effected unless he accepts it.
188

 

The legal challenges that are transferred along with the assigned debt, to the new 

debtor are the same ones that the original debtor was capable of raising against the 

creditor (those that pertain to the assigned contract); the main categories that the 

challenges will fall into are nullity of the debt, that the debt may be voidable, that it 

has lapsed, been fulfilled or that performance has become impossible.
189

 Another set 
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of challenges are those that pertain to the assignment agreement itself, in both of its 

forms mentioned above.
190

  

The final set of challenges that the new debtor may raise, are those that pertain to the 

relationship between the original debtor and the new debtor; the important factor is 

that this relationship be the reason behind the assignment, and that the creditor was 

aware of this relationship and of it being the reason behind the assignment; in the 

event of the lack of knowledge of the creditor (which in itself will negate this set of 

challenges) then the new debtor may sue the original debtor, for whatever the new 

debtor becomes liable for towards the creditor.
191

 An example of a problem that may 

arise in the last type of challenges, is in the event that the assignment agreement 

contains reciprocal undertakings on both parties to it; in this event the original debtor 

may not require the new debtor to fulfill his obligations towards the creditor, when he 

himself (the original debtor) has not fulfilled his obligations (those present in the 

assignment agreement) towards the new debtor, this will of course require proof that 

upon accepting the assignment the creditor knew of this relationship.
192

 

The problem that arises in the Egyptian law is that according to the civil code there 

are only two types of assignment, an assignment of right and an assignment of debt. 

The idea of an assignment of contract is not set out in the Egyptian civil code, in 

certain cases of assignment in the field of leases, the Egyptian court of cassation 

viewed the matter of the assignment there as one of right, whereby the acceptance of 

the lessee of the assignment of his lease to a new landlord was not required.
193

 The 
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point of view of the court of cassation in these cases is rather strange, as a lease 

contract in Egyptian law comprises of reciprocal undertakings; whereby the debtor is 

also a creditor and vice versa ( as an example it will contain an undertaking to pay 

rent, and an undertaking on the second party to provide what has been rented). The 

choice made by the court in its verdict, in these specific cases, may have been one of 

policy; more than of law.  
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IV. EXTENSION OF THE ARBITRATION AGREEMENT 

In the following I will deal with the instances where the arbitration agreement may be 

extended to a third party. 

A. Third party Beneficiary 

The third party beneficiary although not party to the contract will acquire rights 

conveyed to him under the contract, this has also raised the question of whether the 

arbitration clause will follow. 

In the United States  

Courts may base an extension of the arbitration agreement on six different principles: 

(1) incorporation by reference; (2) assumption; (3) agency; (4) third-party 

beneficiary;….. Finally, if the third party avails itself of the benefit conferred on him 

by a contract containing an arbitration clause (principle 4) [FN46], the extension of 

that clause's scope is similarly based on the intention of the parties.
194

 

In England a recent case  

Nisshin Shipping Co Ltd v Cleaves & Co Ltd and others… The Court applied the 

Contracts (Rights of Third Parties) Act 1999 in an arbitration context. Section 8 of 

the Contracts (Rights of Third Parties) Act 1999 provides that a party can and must 

enforce its rights by arbitration if that right is conferred on it by virtue of a contract 

between two distinct entities that contains an arbitration clause. Nisshin interprets 

that Act and states in particular that an arbitration clause which is clearly aimed at a 

two-party situation need not stand in the way of an application of the Contracts 

(Rights of Third Parties) Act 1999. [FN37] In other words, the third party can and 

must resort to arbitration even if the arbitration clause was not conceived for such a 

situation.
195

 

 

Again in the event that the benefit conferred ―on a third party under a contract which 

contains an exclusive jurisdiction clause, then the third party can only enforce the 

benefit in accordance with the relevant terms of the contract which will include the 
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jurisdiction agreement.‖
196

 In the event that the contract contains an exemption clause 

to the benefit of the ―contract party‘s agents, servants and sub-contractors‖
197

 this 

group of persons may enforce that benefit,
198

 in order for the party to enforce ―the 

protection of an exclusion clause, then that can only be done by the third party in 

accordance with any other relevant terms of the contact.‖
199

 

Under German law ―a third-party beneficiary must enforce its right through 

arbitration if the contract conferring the benefit contains an arbitration clause.‖
200

 

The view of the Egyptian law on this matter is that, the third party acquires direct 

rights in connection with the issuer of the undertaking, and due to that, the third party 

in an agreement which stipulates a matter to the benefit of the third party, may seek 

the enforcement of that clause to his benefit, and if that agreement contains an 

arbitration clause, the third party will resort to arbitration.
201

 The third party 

beneficiary in this case may initiate or intervene in the arbitration procedures, but in 

all cases the third party beneficiary must resort to arbitration in accordance with the 

terms of the agreement; and in the event that the third party doesn‘t the undertaking 

party may invoke the arbitration agreement against him in accordance with article 154 

paragraph 2 of the Egyptian Civil Code.
202

 Also the parties to the contract containing 

the undertaking may enforce the third party‘s rights against the other party, without 

the necessary intervention of the third party, and in the event of a ruling in favor of 
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the third party beneficiary, the beneficiary may enforce.
203

 

According to Egyptian law, creditors have a guarantee over the entire debtor‘s 

monies, this guarantee grants them the right to acquire their rights from those monies, 

this is known as the general guarantee for creditors, which is not to be confused with 

a specific guarantee possessed by a creditor against a specific element of the debtor‘s 

monies.
204

 This general guarantee encompasses the rights of the debtor against third 

parties, therefore the law grants any creditor the right to enforce the rights of the 

debtor on his behalf  when the latter is complacent, in order to preserve this general 

guarantee, this can be achieved through what is known as the indirect claim.
 205

 

 When the creditor uses the indirect claim, he is considered to be acting in the 

capacity of an agent of the debtor, and the creditor will benefit from this type of claim 

with the remaining creditors if present, in the event that the right the creditor is 

attempting to enforce against contains an arbitration clause, the creditor will have to 

proceed through arbitration.
206

  

When the creditor enforces the indirect claim and is obliged to seek arbitration on 

behalf of the debtor, the creditor is not considered a party to the arbitration 
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agreement; he will remain a third party to the arbitration agreement.
207

 It is only that 

the right being enforced contains an arbitration agreement, which must be honored.
208

  

B. Class actions 

The class action ―is a procedural device allowing plaintiffs to sue not only for injury 

done to themselves but on behalf of other persons similarly situated for injury done to 

them,‖
209

 the benefit of the class action is that it ―enables plaintiffs to command more 

litigation resources by combining their cases and gives them much greater leverage 

by compounding the defendant‘s risk of loss.‖
210

 

In the United States of America members of the class must be notified of the action, 

the ―notice to the putative class members will tell them that they need not take any 

action if they want to be a member of the class and that unless they mail in an ―opt-

out‖ form, they will be bound by the result of the litigation,‖
211

  the court after 

holding a hearing will determine ―whether the suit can be certified as a class 

action.‖
212

 

Arbitration clauses in agreements were thought to be capable of preventing class 

actions, as they would provide for individual procedures only ―but as evidenced by 

the recent United States Supreme Court decision, in Green Tree Financial Corp. v. 
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Bazzle, this increasingly proves ineffective.‖
213

 The case concerned a dispute that 

arose between Green Tree that had granted a loan to home owners and ―had failed to 

provide them with a form mandated by a South Carolina statute‖
214

 which would 

―have alerted them to the borrowers‘ right to name their own lawyers and insurance 

agents‖
215

, the borrowers filed claims seeking damages, the loan agreements 

contained arbitration clauses.
216

  

Two class actions were filed against Green Tree, that sought in both cases to compel 

arbitration, in one case the court compelled arbitration in the other it found the 

agreement unenforceable, in the first case the award was confirmed, in the other the 

State Appeals Court reversed the trial court‘s decision and arbitration was sought, 

later on damages were awarded and the award was confirmed by the trial court;
217

 

both cases were later one withdrawn from the Appeals Court by the South Carolina 

Supreme Court, that ―consequently authorized class arbitration and that arbitration 

had properly taken that form. Certiorari was granted by the Supreme Court of the 

United States.‖
218

    

The decision of the U.S Supreme Court  

In the first place…. decided that the South Carolina Supreme Court judgment had 

rightly rejected Green Tree‘s argument that the arbitration clause prohibited class 

arbitration. But not automatically accept the South Carolina Supreme Court‘s 

resolution of this contract interpretation question. Indeed, the dispute about what the 
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arbitration contract in each case means was a dispute relating to the contract. It was 

therefore for the arbitrator to decide.
219

 

 It is therefore evident that arbitration of class actions in the United States is possible, 

and that there is no general exemption for class actions from arbitration.
220

  

the arbitration rules of the securities industry ―have stated that class actions are not 

arbitrable‖
221

 and the courts ―have interpreted these rules to mean that plaintiffs may 

litigate class action claims and need only arbitrate individual claims.‖
222

  

The Courts have not yet reached a unanimous opinion, on whether arbitration 

agreements with class action exemption clauses are enforceable or not; as different 

Appeals Courts have reached different conclusions,
223

 but  

There seems to be an agreement that in case a company would try to impose on its 

customers a clause that would preclude the use of class actions in any form, it may be 

expected that such clause would be deemed unenforceable by the courts in most 

cases, either on the basis of the unconcionability theory, or because it contravenes the 

terms, legislative history or purpose of a specific statute.
224

 

Again as in class action exemption cases, arbitration clauses that are silent on the 

matter of class action; have also seen courts differ on whether class action was 

permissible or not.
225

 Some other Courts of Appeals, have been of the opinion, that it 
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is for the arbitrator to decide whether the silence in the arbitration agreement; on the 

matter of class action, meant that it was or was not permissible.
226

 

The main concern of courts in the United States is that all plaintiffs in a class action 

―be bound by the final adjudication,‖
227

 this requirement results in the problem of 

class actions binding ―foreign class members,‖
228

 due to the problem that may arise 

over the law applicable to those foreign class members.
229

 When the matter of the 

dispute concerns a U.S federal law, since this law is applicable to all states without 

variation, a nationwide class action will not pose a problem, as all the plaintiffs 

wherever their domicile in the U.S is; will be subject to the same federal law.
230

 On 

the other hand if the matter of the claim concerns a state law, a nationwide class 

action will pose a problem when certification is sought due to the variations in state 

laws that govern the matter of the dispute.
231

 This same problem will arise if some of 

the members seeking to be members of the class action; are foreign,
232

 as the legal 

standards governing the matter of the dispute in those foreign countries may be 

different, also the United States may not be bound by a treaty for the enforcement of 

its judgments in those countries; which may leave the judgment unenforceable in 

those countries or leave the defendant at risk of having claims brought against him by 
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the foreign plaintiffs in their home jurisdictions based ―on the class action 

settlement.‖
233

  

When it comes to arbitral awards in class actions, due to the New York Convention, 

enforcement should be easier;
234

 the ―AAA… will not, for now, accept cases with 

arbitration clauses that contain class action waivers.‖
235

 In addition to the fact that a 

―number of U.S jurisdictions have ruled that such express waivers, where present, are 

not enforceable on public policy grounds,‖
236

 only the problem in class arbitrations is 

that they will come up against arguments that ―a class-wide award would exceed the 

scope of the submission of the parties to the arbitration or that the composition of the 

tribunal was not in accordance with the agreement of the parties,‖
237

 also that class-

wide arbitrations may face is non-enforcement ―both domestically and under the New 

York Convention,‖
238

 due to notice requirements in some jurisdictions,
239

 or lack of 

consent.
240

 But enforcement of class wide arbitration should be more feasible in cases 

―where all of the parties have expressly consented to submit their claims to class-wide 

arbitration,‖
241

 as that is what they have expressly agreed to.
242
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According to Egyptian law there exists the theory of group contracts, and it is a 

contract that binds a group of people in their capacity as a group with another person 

or persons,
243

 the effects of this type of contract will bind not only the persons who 

are party to the contract but also the remaining members of the group even though 

they did not sign the contract, on the condition that the majority required by law 

entered into it.
244

 The examples of this type of contract are employment contracts 

entered into by labor union or unions with an employer, contracts entered into by 

debtors with the group of creditors to avoid bankruptcy, sale contracts between 

majority sellers and a buyer.
245

 The features of this type of contract are that it is 

entered into by the majority representatives of the group they contract on behalf of; 

and that this type of contract binds the whole of the group, that it was entered into on 

behalf of. Arbitration agreements entered into by the majority of the group shall be 

binding to the rest of the group even though they did not sign it.
246

 

The concept of the class action as present in the United States, is very different from 

the concept of the group contract present in Egyptian law. 

 

C. The group of contracts 
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There are two forms that will be discussed here the chain of transactions and the 

series of contracts. 

The chain of transactions in France has been viewed as a means by which the 

arbitration agreement propagates, where the arbitration ―rights and duties will follow 

the cause of action itself as a derivative from agreements in earlier ―chains‖ of 

property transfers.‖
247

 In this type of transaction a series of contracts are formed (that 

concern the same matter) in a vertical formation.
248

 

For a long period of time the French courts refused to accept the theory that an 

arbitration clause was transferred in a chain of contracts of this type,
249

 theoreticians 

refused this stance, as they saw that a distinction was being made between the transfer 

of normal contractual rights in a series of ownership transferring contracts; and the 

transfer of the arbitration clause.
250

 This stance by the Court of cassation was 

overturned in the Peavey case where the French Court of cassation found that the 

arbitration clause present in a contractual claim, that concerns a series of similar 

contracts, concerning the transfer of ownership of goods; was transferable, so long as 

reasonable lack of knowledge of the clause was not evidenced.
251

 This approach by 

the French court of cassation was yet again amended in 2007, where the court ruled 

that in a series of ownership transferring contracts, the arbitration clause is transferred 

automatically, as it is subsidiary to the claim; which is in turn subsidiary to the right 
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that was transferred; and this occurs irrespective of whether the series of contracts are 

of an identical or different nature.
252

 

The second type of groups of contracts; is where a number of contracts (between 

different parties) aim to reach a goal that is common between them, or a group of 

contracts that strive for a common purpose.
253

 It has been found that there are two 

opinions on this type of transfer of the arbitration agreement before the Paris Court of 

Appeal, the first is based on a case by case analysis of the facts of each case in order 

to determine whether the arbitration agreement will follow the transaction; the other 

opinion is based on the opinion that the transfer of the international arbitration 

agreement, is necessary, due to the fact that arbitration is the correct and most 

efficient means in international contracts; so long as it can be concluded from the 

contractual position, the type of business and the normal commercial relationships of 

the parties, that they were aware of the agreement to arbitrate and its content, and 

accepted it.
254

 The French court of cassation has not accepted the latter view, but has 

upheld the opinions of the Paris Court of Appeal in many cases; while changing the 

legal basis on which they stand in order to permit the transfer of the agreement to 

arbitrate to parties that had not signed it.
255
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It is evident from the viewpoint of the French courts that whether the groups of 

contracts are between the same parties or different ones,
256

that the important factor in 

these types of cases, is  

That the judgments pertaining to the group of contract theory, are not based only on 

the concept of the group of contracts, but aim to analyze the degree to which a party 

has adhered himself to the initial contract; that contains the  arbitration clause, and 

this in my point of view is based on the knowledge of who is party to the contract and 

who is a third party; as the party who is required to be bound by the arbitration clause, 

was not a party to the contract that contained the arbitration clause, but he joined the 

contract thus becoming a party to the result of the contract due to his actions prior to 

the conclusion of the initial contract; and his acceptance thereof.
257

  

According to the English law it is possible for a ―defendant to join a third party to the 

proceedings,‖
258

 the problem is that no such mechanism exists for arbitration ―even 

when each contract in the chain or series is governed by an arbitration clause, and 

consolidated or concurrent hearings can be achieved only if the parties so agree.‖
259

 

The matter here has been the recurring problem of party autonomy,
260

 and it is a rare 

occurrence where the solution in cases has extended the arbitration agreement along 

the grounds present in France, as the English courts have been more restrictive in 

their approach on the matter.
261

 In light of the Egyptian court cases on group of 

companies theory, I would believe that the courts will view the chain of contracts 
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theories with the same restricted approach, and with similar requirements as those 

required for an extension to the group of companies. 

D. The guarantor 

In the event that a party has guaranteed ―the obligations of another party under a 

contract that the guaranteeing party does not itself execute. When this occurs, 

questions may arise as to the extent to which the guarantor is bound by the provisions 

of the underlying contract.‖
262

 The Fourth, Second and Sixth circuits of the United 

States Court of Appeals (in certain instances) in addition to the Paris Cour d‘appel;
263

 

have found that the ―guarantors are bound by arbitration clauses in the guaranteed 

contracts.‖
264

 In other cases the Sixth and Third circuits of the United States Court of 

Appeals in addition to the French Cour de cassation have found that the guarantor 

was not party to the arbitration agreement, the refusal was founded upon the matter of 

it not being party to the agreement containing the arbitration clause or that this was 

not the general norm.
265

   

The approach envisioned, is that an analysis is required of the relationships between 

the various parties and the wording of the contract; in order to ascertain whether the 

parties‘ intention was for the guarantor to be bound by the arbitration clause.
266

  

It has been noted that the courts in the United States ―rarely reason in terms of groups 

of contracts,‖
267

 as they  
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Tend to decide the case –whenever appropriate- in terms of arbitrability (that is, 

according to American terminology, whether the relevant arbitration clause is wide 

enough to encompass all the disputes arising from various connected agreements) or 

in terms of whether non-signatories to one or more connected agreements may be 

authorized, or must be compelled, to arbitrate with the signatories.
268

 

 The matter is approached along the lines of ―consolidation,‖
269

 by posing the 

question of whether all the proceeding of the disputes ―arising from various 

connected agreements,‖
270

 may be consolidated into one.
271

 

According to Egyptian scholars the arbitration clause in an agreement between a 

creditor and a debtor, is not enforceable against the guarantor, as the obligation of the 

guarantor emanates from a contract between him and the debtor not the creditor.
272

 

The guarantee also concerns a different matter as it does not concern the guaranteed 

contract‘s subject; but its value, therefore the guarantor is not a party to the contract 

between the creditor and debtor; but is a third party to it.
273

 Therefore neither the 

guarantor nor the creditor may raise the matter of the arbitration clause in the 

guaranteed contract against each other.
274
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On the matter of bank guarantees the position under French law is that  

The creditor under the main agreement may not in principle invoke the arbitration 

clause (contained in said agreement) against the surety. It is also agreed that the 

surety may not invoke the arbitration clause against the creditor. On the other hand, if 

the surety pays the creditor under the suretyship agreement, he is subrogated in his 

rights against the main debtor and any dispute between the main debtor and the surety 

will therefore be submitted to arbitration under the clause contained in the main 

agreement.
275

  

The same principle was used in ICC case no. 5721 of 1990, where the tribunal found 

that it lacked jurisdiction to ―give orders to either of the banks,‖
276

 but had 

jurisdiction ―to rule whether the beneficiary of the letters of guarantee, X, is entitled, 

with respect to the applicant, to take advantage of the guarantees.‖
277

 This aspect of 

the case, concerned a party attempting to ―call several first demand guarantees,‖
278

 

that had been supplied to it, by another party; that had expelled it from a site, due to 

non-performance of obligations.
279

  

The approach under Egyptian law, concerning invoking an arbitration clause in a 

contract between parties, against a bank that has issued a letter of guarantee to one of 

them, and is not party to the arbitration clause nor the agreement between those 

parties; according to Egyptian scholars will be the same as the position (mentioned 

above) under French law.
280

 

E. The group of companies 
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The doctrine of the group of companies was ―developed specifically in the arbitration 

context and is not typically invoked outside that context,‖
281

 this doctrine is where  

Non-signatories of a contract may be deemed parties to the associated arbitration 

clause based on factors which are often roughly comparable to those related to alter 

ego analysis. In particular, where a company is part of a corporate group, is subject to 

the control of (or controls) a corporate affiliate that has executed a contract and is 

involved in the negotiation or performance of that contract, then it may in some 

circumstances invoke or be subject to an arbitration clause contained in that contract, 

notwithstanding the fact that it has not executed the contract.
282

 

The theory of the group of companies was mainly French
283

, one of the cases that 

strongly influenced later developments in the group of companies theory was the Dow 

Chemical decision,
284

 the arbitral tribunal that granted the award that ―upheld the 

right of Dow and its subsidiaries to invoke the arbitration clause,‖
285

 had ―applied 

what it referred to as general principles of international arbitration law,‖
286

 the 

reasoning behind the decision by the tribunal was based on the fact that  

Dow Chemical France at the time of signature of the 1965 contracts as well as the 

negotiations which led to the 1968 contract, appeared to be at the center of the 

organization of the contractual relationship with the companies succeeded by the 

present Defendant. Moreover, this relationship could not have been formed without 

the approval of the American parent company, which owned the trademarks under 

which the relevant products were to be marketed in France…[I]t is indisputable…that 

Dow Chemical Company has and exercises absolute control over its subsidiaries 

having either signed the relevant contracts or, like Cow Chemical France, effectively 
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and individually participated in their conclusion, their performance, and their 

termination.
287

 

 The tribunal in its own words had concluded that previous awards had over time 

created ―case law which should be taken into account, because it draws conclusions 

from economic reality and conforms to the needs of international commerce, to which 

rules specific to international arbitration, themselves successively elaborated, should 

respond.‖
288

  

The main instances where the  

Relationships between parties might….justify ―extension‖ to a non-signatory 

company: 1) A vertical relationship between a subsidiary or a public company with 

legal personality and the parent company or state on which they depend; where the 

arbitration clause was signed by the former generally the claimant who will invoke it 

against the latter, particularly to obtain a more solvent respondent. Exceptionally it 

will be invoked by a parent company wishing to act together with its subsidiary or 

subsidiaries. 2) Conversely, where the arbitration clause was agreed by the parent 

company or companies, it has sometimes been successfully claimed that it or they 

were acting also for their subsidiaries or as representative thereof. Similar reasoning 

was attempted, without success, to bring a petroleum company into proceedings 

alongside the signatory country which controlled it, although the company had only 

played a role in an addendum to the contract. 3) a horizontal relationship, for example 

between companies which are members of a consortium or a group and of which only 

one concluded a contract containing the arbitration clause while the other took part in 

its performance….
289

 

 Again the important element authors have agreed on for the extension to occur,
290

 is 

that an extension of the arbitration clause to a non-signatory; should correspond ―to 

the mutual intention of the parties.‖
291
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In the case of the companies forming a consortium, the Paris cour d‘appel found that 

an arbitration clause in an agreement signed by a member of a consortium, was 

binding to the other members of the consortium.
292

 The basis for this decision was 

that the will of the other members of the consortium was to become a part of all the 

agreements that any one of those companies might sign, even if the other members 

have not signed it.
293

 The court also added that the arbitration clause extended to the 

other members of the consortium; as they had participated in the performance of the 

contract (that they had not signed), that contained the arbitration clause, in a manner, 

that evidenced that they had accepted to be bound by the arbitration clause; and that 

those companies had known of the existence of that arbitration clause.
294

 This same 

approach was adopted in ICC case no. 4357 on 16
th

 September 1983 

This same approach, was adopted by the arbitral tribunal at the Cairo regional center 

for international commercial arbitration, in case no. 109 for the year 1998 issued on 

11/3/1999, where it found that an arbitration clause, present in one contract shall bind 

all the members of a consortium, even if the other members of the consortium did not 

sign the contract containing the arbitration clause; on the condition the other members 

had participated in the negotiation, performance and completion of the said 

contract.
295

 

On the other hand, an arbitral tribunal at the Cairo regional center for international 

commercial arbitration, found that the above approach in the case of companies that 
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formed a unified economic group, if those companies had separate legal identities, 

contradicted articles 145 and 152 of the Egyptian civil code, that set out the specific 

cases where the effects of a contract could be extended to third parties.
296

 This 

approach was upheld by the Cairo court of appeals, where it vacated an arbitral award 

that had enjoined a company that had not signed an arbitration award to the arbitral 

proceedings, and had granted its award against that company; on the grounds that the 

said company had not signed the arbitration agreement.
297

 

In the case of parent companies and their subsidiaries in the cases 7604 and 7610 of 

1996 before the ICC where the French law was applicable the tribunal found that 

French law accepted the extension of the arbitration clause to parties that have not 

signed the contract, if it is evident that those parties had accepted to be subject to the 

arbitration clause.
298

 The facts of the case were that A company had sought arbitration 

against B company and its parent company.
299

 Again the tribunal stated that although 

the group of companies doctrine, was one of the foremost reasons for subjecting a 

third party to the arbitration clause; it alone was not sufficient, as the joint and true 

will of the parties to be bound must be present.
300

 

In Egypt an arbitral tribunal at the Cairo regional center in case no. 109 for the year 

1998 found that the parent company of the signatory was bound by the arbitration 

clause, as the parent company was in fact directly dealing with the claimant, and that 
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furthermore the notification of the termination of the contract between the claimant 

and the signatory, had actually been sent from the parent company.
301

 

On the other hand the Egyptian court of cassation ruled that the mere fact that a 

parent company has a stake in the capital of a company (that is one of a group of 

companies); is not sufficient evidence that the parent company, is bound by the 

arbitration agreement that the latter enters into; so long as it is not evidenced that the 

parent company intervened in the performance of the contract or caused confusion as 

to the real party to the contract, whereby the parents company‘s will is commingled 

with the will of the company that signed the arbitration agreement.
302

 

The framework set out by the Egyptian court of cassation
303

 for them to accept the 

extension of the arbitration clause to the group of companies: that the party to whom 

the extension is required is party to the agreement or intervened in the negotiation of 

the contract or its performance. It is worthy to note here that a proportion of the 

verdict, addressed the matter of arbitration being an exceptional means of dispute 

resolution; that the law allowed to usurp the jurisdiction of the courts, and that party 

autonomy is what brings arbitration into existence and determines its scope, and 

determines the formation and powers of the tribunal, and that in the event of there 

being no agreement to arbitrate the claim to arbitrate becomes unfounded, and 

therefore the arbitration agreement may not be invoked against a non-signatory (it 

then went on to say what is mentioned previously in this paragraph and in the 

paragraph above).
304
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The above verdict was issued in a case that involved ―a group of companies 

setting,‖
305

 in addition to that ―the dispute involved a group of contracts, only one of 

which contained an arbitration clause,‖
306

 in addition to matters of ―consolidation of 

claims arising under three related contracts.‖
307

 

It is worthy to note here that in the field of the group of companies doctrine, the 

French courts have adopted an even more expansive formula, whereby  

An arbitration clause contained in an international contract has its own validity and 

effectiveness which require its extension to all parties directly involved in the 

performance of the contract and in the disputes which may arise therefrom, once it 

has been established that their situation and their activities enable to presume that 

they were aware of the existence and the scope of the arbitration clause, even if they 

were not signatories of the contract containing it.
308

 

 This same formula was taken a further step in the Cotunav case where the Paris court 

of appeal found that a carrier was bound by an agreement to arbitrate that was 

reached ―between two public agencies,‖
309

 to which Cotunav was not party, the 

reason given was that ―by accepting to intervene in the performance of the contract as 

carrier appointed by one of the parties in the framework of the contract, Cotunav 

necessarily assumed the obligations defined by the contract with regard to the carrier 

and accepted its modalitites, including the arbitration agreement.‖
310

 This approach 
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has caused quite a stir as the extension in this case was to a member outside the group 

of companies, along the grounds of tacit acceptance.
311
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V. CONCLUSION 

The conclusion I have reached is that Egyptian scholars welcome arbitration, and 

moreover, welcome foreign theories that expand the scope of the arbitration 

agreement to non-signatories; on the other hand Egyptian courts are wary of 

arbitration as a whole, and are not very clear on the reasons why. 

Whether this trend will continue, is an open ended question; but more likely the 

weight behind international business and commerce, will wear the opposition down 

over time. The important factor is that the courts, should at least, try, in their 

judgments, to set out and define the areas where their objections lie, and the reasons 

behind them; as it would shed light on an area that needs, the scholars, practitioners 

and judges to reach a compromise over, instead of a rift. 
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